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DOMKE  V.  ERNST  BROS,  ft  FARNHAM. 
(No.  16966.) 

(Suprem*  Conrt  of  Wasbintton.   Jme  2, 

1922.) 

I.  Now  trial  «=»(62(l)— May  bo  deniod  on 
eondltloH  of  romlssloa  of  part  of  venTlct. 
Where  the  Terdict  is  the  result  of  Incorrect 
eompntatiOB,  the  court  may  requiro  a  remittltiir 
as  a  eondftion  to  tb«  denial  of  a  new  trial. 

3.  Appeal  and  error  ^91002— Verdlot  based  on 
conflicting  evidence  not  disturbed. 

A  verdict  based  oo  conflicting  evidence,  and 
which  has  abDDdaot  sapport  in  the  evidence, 
wfll  not  be  distorbed  on  appeal. 

Department  1. 

Appeal  from  Superior  Court,  Spokane  Oonn- 

ty;  R.  H.  Webster,  Judge. 

Action  by  Charles  Domke  against  E^st 
Bros.  &  Fambam,  a  corporation.  From  a 
Jndcracnt  for  plaintiff,  d^endant  appeals. 
Affirmed. 

Starkey  &  Crelghton,  of  Spokane,  tcr  ap- 
p^nt. 

Harry  L.  Cohn,  of  Spokane,  for  respondent 

MITCHELL,  J.  This  action  was  brought 
to  recover  an  agent's  commission  of  $700  for 
the  furnishing  of  purchasers  of  trucks. to  the 
defendant.  From  a  Judgment  for  the  plain- 
tiff, the  defendant  has  appealed. 

The  t«»tlmony  on  behalf  of  the  respondent 
showed  that  a  CMnmlssion  of  fi  per  cent  was 
agreed  to  be  paid.  Some  question  arose  In 
the  crora-examination  of  the  respondent  ns 
to  whether  the  commission  was  to  be  reck- 
oned on  the  sale  prices  or  on  the  factory  pric- 
es of  the  tntcks,  whereupon  the  court  instruct^ 
ed  the  Jury  in  favor  of  the  appellant  in  that 
respect. 

[1 , 2]  The  sale  prices  of  the  trucks  were 
$14,000.  The  factory  prices  were  $13,235. 
Hie  verdict  was  In  the  sum  of  $700.  The  ex- 
cess In  the  verdict  was  eliminated  by  the 
trial  court  upon  denying  a  motion  for  a  new 
trial  on  condition  that  Judgment  be  taken  in 
the  sum  of  $661.75,  or  5  per  cent  on  the 
factory  prices,  which  condition  was  corn- 
iced witb,  and  Judgment  In  that  amount 


was  ent^ed.  This  the  trial  court  was  Justl- 
fled  in  doing  under  the  facts  and  circum- 
stances of  the  case — a  conclusion  which  dis- 
poses of  some  other  asslgnmaits  of  error 
presented  by  the  appeal. 

The  main  questions  presented  on  the  ap- 
peal are  questions  of  fact ;  that  Is,  whether 
there  was  any  contract  of  employment  and 
whether  the  customers  were  ftu-nished  by  the 
respondent  Upon  both  questions  there  was 
abundant  testimony  in  favor  of  the  respond- 
ent, and,  although  disputed  on  behalf  of  the 
appellant  we  find  no  occasion  to  disturb  tiie 
Judgment 

AfBrmed. 

PARKER,  O.  J.t  and  TOLUAN  and 
BRIDGES,  3  J.,  concnr. 


(119  Wash.  218) 

STATE  ex  rel.  NICHOLS  «t  ai.  v.  SUPERIOR 
COURT  IN  AND  FOR  GRAYS  HARBOR 
COUNTY  at  at.   (No.  17086.) 

(Supreme  Court  of  Washinitoa.  Hay  2B, 

1922.) 

Insurance  (S=36I8— Foreign  sarety  corporation 
may  be  sued  In  oonnty  where  cause  of  action 
arose. 

Under  Bern.  Code  lOlS,  1 6050-18^,  where 
the  surety  eompanlea  on  a  contractor's  bond 
are  foreign  corporations,  an  action  on  the  bond 
may  be  brought  Id  the  county  where  the  cause 
of  action  arose  by  serving  the  summons  upon 
tbo  insurance  commissioner. 

Department  1. 

Froceedlng  by  the  State  of  Washlngtw*  on 
relation  of  W.  R.  Nldi(^  and  others  for  a 
writ  of  prohibition  directed  to  the  Superior 
Court  (tf  the  State  of  Washlngtw,  In  and 
for  Grays  Harbor  county,  and  George  D. 
Abel,  Judge  thereof.  Suivlemental  <q;4nlon. 
Former  decision  (206  Psc  745)  adhered  ttK 

A.  R.  Tltlow,  of  Tacoma,  for  relators. 

J(An  C.  Hogan,  of  Aberdeen,  for  reevond- 

PEIR  CURIAM.  It  Is  considered  advis- 
able, if  not  necessary,  for  the  sake  of  clear- 
ness, to  supplemrat  the  opinion  in  this  case, 
'reported  In  (Waah.)  205  Pac.  745,  by  stating 
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thAt  the  proTlBloiis  of  section  6069—13^  of 
tlie  Insurance  Code  (Laws  1915.  p.  589 ;  sec- 
tion 6009— Bern.  Code),  as  follows: 

"Anj  instinnce  company  may  be  sued  upon 
a  policy  of  insurance  in  any  county  within  this 
state  where  the  cause  of  action  arose,  by  eerr- 
ing  the  summons  and  a  copy  of  the  complaint 
upon  the  company,  if  a  domestic  company,  or 
upon  the  commisdoner,  as  attorney  in  fact  of 
the  company,  if  an  alien  or  foreign  company** 

— were  observed  in  this  case,  as  service  was 
made  on  the  Insurance  commissioner  at  the 
cwnmencement  of  the  action.  In  atUitlon  to 
furnishing  copies  of  the  smnmons  and  ccnn- 
plaint  to  the  local  i^ioats  ct  the  ineuranoe 
c<Mnpany  in  Grays  Harbor  county. 

That  the  cause  of  action,  or  sufficient 
thereof  arose  in  Grays  Harbor  county  to 
bring  the  case  under  the  section  of  the  In- 
surance Code  above  reiferred  to,  as  that 
section  has  been  cmstrued  In  Pratt  t.  Ni- 
agara Fire  Ins.  Co.,  113  Wa^.  847.  191  Pac. 
411,  aM»ear8  from  the  record  in  this  case  and 
as  pointed  out  in  the  main  opinion  herein. 

This  being  a  questicm  of  venue,  the  con- 
clusion reached  by  the  trial  court  and  In 
our  main  opinion  was  correct. 


030  Waota.  327) 

HUGHSON  «t  ax.  v.  WINGHAIW. 
(No.  16774.) 

(Suprtme  Court  of  Washington.   Hay  28, 

1922.) 

1.  Nuisanoe  ^3&.-0rder  of  abatement  should 
give  reasosable  time  to  obviate  ooadltioas 
oonplalned  of. 

Before  an  order  may  issue  to  abate  the 
operation  of  slaughterhouse  and  an  adjacent 
hogpen  as  a  nuisance,  a  reasonable  time  and 
opportoni^  should  be  given  to  operate  the 
plant  in  a  sanitary  manner  so  as  to  obviate 
offensive  odors  and  the  presence  of  ffles  com- 
plained of. 

2.  Nuisanoe  <9=>3(i0)-^aafliiterhoase  not  a 

nuisanoe  per  se. 
A  slaughter  house  800  feet  distant  from 
a  dwelling  house,  while  not  pleasant  to  the 
BSthetic  sense,  does  not  in  itself  eonstitnte  a 
ntdsance. 

Department  2. 

Appeal  from  Superior  Court,  Stevens 
Connty;  Joseph  Sessions,  Judge. 

Action  by  Robert  Hughson  and  wife 
against  Charles  Wingham.  From  judgment 
dismissing  an  action  to  restrain  the  opera- 
tion of  a  slaughterhouse,  plaintiffs  appeaL 
Affirmed. 

W.  Lon  Johnson  and  Wen tz  ft  Bailey,  all 
of  Colville,  for  appellants. 

F.  Leo  Grinstead  and  I*.  B.  Donley,  both 
of  Colville,  for  reistondent 


MAIN,  J.  This  action  was  brought  to  re- 
strain Qie  operation  of  a  slaughterhouse, 
plaintiff  claiming  that  It  constituted  a  nui- 
sance. The  trial  before  the  court  without  a 
jury  resulted  in  a  Judgment  dismissing  the 
action.  Frtnn  Ibis  judgment  the  plaintiffs 
appeaL 

The  appellants  own,  reside  on,  and  operate 
a  farm  consisting  of  approximately  120 
acres,  located  about  1%  mites  south  of  the 
dty  of  Colville  In  Stevens  county. 

The  respondent  Is  the  owner  of  about  100 
acres  of  land  Immediately  adjoining  that  of 
the  aiHpellants.  During  tbB  Bprins  or  early 
summer  of  the  year  ISSOt  Uie  respondent  c<m- 
■tmcted  a  slangbterhouae  upon  the  land 
owned  by  him  for  the  purpose  of  slaughter- 
ing cattle^  sfae^  and  h<^  to  siq^y  the  re- 
tall  meat  maricet  which  he  conducted  in  Col- 
ville. The  Inland  Empire  Highway  traverses 
both  the  land  of  the  appellaats  and  re^Kuid- 
ent,  running  In  a  north  and  south  directloii. 
The  dwdling  of  the  ain>ellant8  la  located  <m 
the  east  side  of  the  hU^hway.  and  Uielr  bams 
and  other  buildings  located  on  the  oii^osite 
side.  The  slaughteriwuBe  Is  located  about 
800  feet  nrathwest  of  the  anteUant's  dw^- 
Ing  and  on  the  west  side  of  the  highway,  the 
dwelling  house  b^ng  at  an  elevation  of  ap* 
prozlmatdy  00  feet  above  that  of  the  slaiy^- 
terhouse,  whldi  was  located  on  what  is  re- 
ferred to  as  the  "vaUey  floor."  me  bam 
and  other  outbuildings  of  the  appellant's  are 
immediately  to  the  south  of  the  edau^ter- 
house.  Respondent,  as  the  evidence  shows, 
constructed  the  slaughterhouse  with  concrete 
floors  and  walls,  and  it  is  a  modern  building 
of  its  kind,  comparing  favorably  with  other 
slaughterhouses  located  at  or  near  much 
larger  towns  than  Colville.  The  appellants 
protested  against  the  erection  of  a  slaughter- 
house at  this  particular  place,  and  after  its 
f^ration  began,  which  was  on  about  the 
17th  of  August,  1920,  claimed  that  offmsive 
odors  came  therefrom  and  disturbed  them  In 
the  enjoyment  of  their  home;  also,  that  it 
was  a  place  which  attracted  flies  which  caus- 
ed the  appellants  discomfort  and  endangered 
thetr  health  and  repose. 

Speaking  generally,  the  appellants  seem  to 
make  three  principal  contentions:  First,  with 
reference  to  the  offensive  odors;  secmd, 
with  reference  to  the  flies ;  and,  third,  that 
the  slaughterhouse  as  such  Is  a  menace  to 
their  comfort,  repose,  and  health,  and  there- 
fore should  be  abated.  Upon  the  question  of 
the  odors  and  the  flies  the  evidence  Is  direct- 
ly conflicting.  The  trial  court  made  no  find- 
ings of  fact  or  conclusions  of  law,  but  tim- 
ply  entered  a  Judgment  of  dismissal.  Frmn 
the  remarks  ot  the  trial  judge  during  the 
trial  as  they  appear  in  the  record.  It  Is  aih 
parent  that  he  recognized  that  If  the  plant 
gave  off  offen^ve  odors,  as  contended  for  by 
the  ^MMllanta,  and  was  a  place  which  at- 
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tracted  files  which  disturbed  the  appellants 
In  their  comfort  and  repose,  it  wonld  constl- 
tote  a  nuisance.  In  dlsmladng  the  action.  It 
is  apparent  that  he  was  of  the  t^lnlon  that 
the  weight  of  the  testimony  was  against  the 
appellant  uptm  these  questions. 

[1]  Without  reviewing  the  OTldence  In  de- 
tail, we  are  of  the  (pinion  that  ihe  weight 
of  the  testimony  Is  to  the  effect  that  the 
odors  from  the  plant  do  not  permeate  the 
air  at  a  distance  fnmi  the  plant  of  more 
Oian  60  teet  and  that  the  plant  la  not  the 
cause  of  the  menace  flrom  flies,  If  such  exists. 
It  is  true  that  a  plant  of  this  character,  as 
shown  by  the  evidence  has  a  smell  or  odor 
peculiar  to  Itself  the  same  aa  In  other  pack* 
Ing  houses.  We  think  the  evidence  shows 
that  the  plant  is  well  constructed  and  oper- 
ated in  a  sanitary  manner.  Complaint  is 
made,  in  this  connect! oo,  wltl^  reference  to 
the  hogpen  adjacent  to  the  slaughterhouse 
wha«in  are  kept  and  fed  from  15  to  30  head 
of  hogSb  If  the  operation  of  the  plant  were 
Budi  aa  to  cause  offensiTe  odors  and  the 
presence  of  flies,  and  If  the  hogpen  was  in 
Bocii  a  condition  that  it  would  constitute  a 
nuisance  to  the  appellants,  the  remedy  would 
be  not  to  abate  the  operatltxi  of  the  slaugh- 
teiiiouse  until  su^  time  as  the  appellants 
had  bad  an  (^portunity  to  operate  it  In  an 
entirely  sanitary  manner.  With  reference  to 
a  slangbterhoQse,  in  Grant  v.  Rosenburg,  112 
Wastk.  361,  192  Pac.  880,  106  Pac  626,  upon 
rdtearlng  en  banc  It  was  said: 

"It  follows  that,  before  an  order  may  istne 
destroying  the  plant  of  appellants,  a  reason- 
able time  and  opportnaity  should  be  given  to 
tlie  aM>ollants  to  obviate  the  noxious  odors." 

[2]  So,  If  the  appellants  are  to  prevail  in 
tills  action  at  this  time.  It  must  be  by  rea- 
son of  the  fact  that  the  location  of  the 
slan^terhouse  300  feet  distant  from  tbeir 
dwelling  is  a  menace  to  their  comfort,  re- 
pose, and  health.  It  Is  undoubtedly  true 
that  the  presence  of  a  slaughterhouse  so  near 
to  a  dwelling  is  not  pleasant  to  the  sesthetlc 
■enae.  But  this  in  itself  would  not  be  suffl- 
doit  to  constitute  a  nuisance.  In  Rea  v. 
Tacoma  Mausoleum  Association,  103  Wash. 
•42(K  m  Pac.  061,  1  A,  L.  B.  541,  It  was  held 
tliat  an  addition  to  the  mausoleum  would 
not  be  restrained  as  a  nuisance  when  unat- 
tended  by  injurious  or  ofTeosIve  drainage  or 
fumes  sensible  to  the  complaining  party.  In 
that  case  the  cases  of  Elrerett  v.  Paschal],  61 
Wash.  47,  111  Pac.  879,  31  L.  B.  A.  (N.  S.) 
827,  Ann.  Gas.  1912B,  1128,  and  Deiismore 
v.  Evergreen  Camp  No.  147,  W.  O.  W.,  61 
Wash.  230,  112  Pac  258,  31  L.  B.  A.  (N.  S.) 
608,  Ann.  Cas.  1912B,  1206,  were  noticed,  and 
held  not  to  be  In  conflict  with  the  principle 
there  announced.  If  the  presence  of  the  ad- 
dition to  the  mausoleum  which  was  in  the 
reaidait  district  of  the  dty  of  Tacoma  did 
not  in  itself  constitute  a  nuisance,  it  cannot 


be  held  that  a  slan^teriious^  erected  a« 
this  one  was,  300  feet  from  the  dwelling  of 
the  appellant,  wonld  by  Its  mere  presence 
constitute  a  nuisance.  If  at  any  time  In  the 
future  the  slaughterhouse  should  be  operated 
In  such  a  manner  as  to  anstttote  a  nuisance 
the  appellante  will  have  a  remedy  In  the 
courts. 

The  Judgment  will  be  affirmed. 

PARKER,,  a  J.,  and  HAGEIMTOSH  and 
HOVBT,  3J^  concur. 


(UD  Vub.  Mi 
STATE  V.  JEWETT  el  tL    (No.  16676.) 

(Supreme  Court  of  WaBblogton.  May  5, 1922.) 

1.  ItttoxfoatiBB  ilqaors  «S96— States  aiay  saaot 
aid  eaferoa  laws  effeotuatlag  ElgMeentb 
AneaiMeat  aa<  Volstead  Aet. 

Tbe  states  may  enact  new  laws  or  may  en- 
force an;  pre-existing  laws  as  to  intoxicating 
liquors  which  tend  to  effectuate  and  not  defeat 
the  purposes  of  Const  U.  S.  Amend.  18  and  the 
Volstead  Act 

2.  Criminal  law  «S920I— ConvletloB  ef  anlawfal 
traasportatloa  aader  federal  aot  held  not  to 
bar  preseootloa  for  booUeoglag  antar  state 
law. 

Conviijbon  of  nnlawtol  transportation  of 
liquor  In  a  federal  court  under  Volstead  Act 
does  not  bar  prosecution  under  tbe  state  boot- 
legging act  for  carrying  about  the  same  liq- 
uor for  purpose  of  sale;  the  i^ensea  being  dls- 
tinct, 

3.  IntoxioatiBB  Hqnor*  ^=3238(4)*^oof  of 
possession  of  Itqaer  sufficient  uador  statute 
to  sa'pport  eonvlotlon  for  bootlegging. 

Under  a  statoto  providing  that  proof  of 
possession  shall  be  prima  facfe  evidence  of 
holding  liquor  fOr  the  purpose  of  sale,  in  a  boot- 
leg(rfng  prosecution,  where  there  was  sudi  proof, 
though  defendant  testified  that  he  did  not  sell, 
and  <£d  not  intend  to  sell  the  liquor,  it  was 
for  tbe  Jury  to  determine  whether  accused's 
testimony  was  sufficient  to  overcome  the  state- 
tory  presumption,  consideiiag  the  drcuqi- 
etances. 

D^tartment  X. 

Appeal  from  Superior  Court,  Skagit  Conn* 

ty;   Augustus  Brawley,  Judge. 

William  C.  TIner  and  Ed.  Jewett  were 
convicted  of  unlawfully  carrying  Intoxicat- 
ing liquor  for  purpose  of  sale,  and  Jewett 
appeals.  Affirmed. 

Rnmmens  ft  Grlffln,  of  Seattle,  and  C.  D. 
Beagle,  of  Mt  Vernon,  for  aK>ellant. 

W.  L.  BrK^ey  and  W.  EL  Hodge,  both  of 
Mt  Vernon,  for  the  Stete. 

BRIDGES.  3.    The  lnformatl<m  against' 
thA  defendante  charged  that,  in  Skagit  coun- 
ty, Wadi.,  on  or  about  May  1, 1920,  they  did. 
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'*wlUfaIl7,  unlawfully,  and  felonloiisly  carry 
about  with  them,  for  the  purpose  of  nnlaw- 
fol  sale  thereof,  certain  Intoxicating  llqaor, 
to  wit,  a  keg  of  Uqnor  or  llgoid  capable  of 
being  used  as  a  beverage  and  containing  In- 
toxicating properties.  •  •  • "  There  were 
separate  trials,  and  each  defendant  was  con- 
victed; the  defendant  Jewett  has  appealed. 

[1]  He  first  contends  that  the  court  erred 
In  not  sustaining  his  demurrer  to  the  in- 
formation because  "since  the  adoption  of  the 
Eighteenth  Amendment  (to  the  federal  Con- 
stitution) and  the  passage  (by  (Dongress)  of 
the  Volstead  Act  (41  Stat  SOS),  the  states 
have  no  power  to  le^slate  npon  the  qaestloa 
with  respect  to  Intoxicating  liquors,"  and 
because  when  the  Volstead  Act  was  iiassed 
"all  then  existing  state  laws  were  annulled." 
The  questions  thus  presented  to  us  are  not 
now  ones  In  this  court.  In  the  case  of  State 
T.  Tamer  (Wash.)  196  Pac.  638,  we  said: 

"Whatever  may  be  the  predse  effect  of  the 
Efghteentb  Amendment  and  the  Volstead  Act, 
passed  pursuant  thereto,  *  *  *  It  cannot  be 
said  that,  so  far  as  tbe  statutes  prohfbitiiig 
bootlegging  and  conductlog  Illegal  Joints  are 
concerned,  they  are  not  in  aid  of  the  enforce- 
ment of  tbe  Eighteenth  Amendment,  and  the 
Eighteenth  Amendment  permits  the  passage 
nnd  enforcement  of  laws  which  were  enacted 
rither  before  or  after  that  amendment  which 
tend  to  the  enforcement  of  the  amendment; 
that  power  being  specifically  reserved  as  con- 
current with  the  power  of  the  federal  gov- 
ernment'* 

We  bsve  affirmed  the  doctrine  there  an- 
nounced in  State  V.  Woods  (Wash.)  198  Pac. 
TS7,  and  State  v.  Gibbons  (Wasb.)  203  Pac. 
390.  At  the  earnest  invitation  of  counsel 
for  appellant  we  have  again  afflmuitively 
and  indepttidently  reviewed  these  questions, 
and  we  again  unhesitatingly  affirm  the  doc- 
trine of  the  Turner  Case,  supra.  We  have 
no  doubt  tbat  the  several  states  now  have  a 
right  to  enact  and  enforce  any  laws,  or  en- 
force any  previously  enacted  laws,  on  Ote 
subject  of  intoxicating  liquors,  which  tend 
to  carry  into  effect  the  purposes  and  objects 
of  the  Eighteenth  Amoidment  and  the  Vol- 
stead Act,  and  Uiat  the  only  privilege  of 
which  they  have  been  deprived  by  the 
amradment  is  that  they,  may  not  enact  or 
enforce  laws  which  would  be  Inimical  to.  or 
tend  to  defeat,  the  amendment,  or  acts  of 
Congress  passed  by  virtue  of  It.  Not  only 
may  they  enact  any  laws  on  this  subject 
whi<^  are  not  Incon^stent  with  the  congres- 
sional acts  or  tbe  Eighteenth  Amendment, 
but  It  is  conceivable  that  they  may  enact 
any  laws  so  long  as  they  do  not  undertake 
to  declare  that  lawful  which  tl^e  amendment 
or  congressional  act  declares  unlawful,  or 
seek  to  legalize  that  which  the  amendment 
has  declared  illegal.  We  do  not  deem  It  nec- 
essary, however,  at  this  time  to  enter  Into 
a  full  discussion  of  this  question.  The  great 
weight  of  authority  nin>orta  ttw  view  ve 


have  taken.  Jones  t.  Hlcfes,  ISO  Ga.  667. 
104  S.  E.  771,  11  A.  U  R.  1316,  and  notes; 
State  ex  rel.  Stranahan  v.  District  Court, 
58  Mont  684,  194  Pac.  808;  State  v.  Fore, 
ISO  N.  C.  744,  lOS  S.  B.  834 ;  Shreveport  v. 
Marx,  148  La.  SI,  86  South.  WZ;  Cconmon- 
wealth  V.  Nlclierson,  236  Mass.  281,  128  N. 
m  273,  10  A.  L.  R.  1568;  People  v.  Foley, 
113  Misc.  Rep.  244,  184  N.  T.  Supp.  270. 

[2]  During  the  trial  appellant  offered  in 
evidence  a  certified  copy  of  the  Judgment 
roll  of  tbe  United  States  District  Court  for 
tbe  Western  District  of  Washington,  North- 
em  Division,  which  shows  tbat  appellant 
had  been  tried  and  convicted  in  that  court, 
imder  the  Volstead  Act,  for  the  transtwrta- 
tlon  of  the  Identical  liquor  Involved  in  *:hi^ 
case.  It  is  claimed  that  the  court  nred  in 
refusing  to  receive  this  otter.  Manifestly, 
tbe  only  purpose  in  (rfFering  this  testimoiiy 
was  to  show.  If  possible,  former  Jeopardy. 
In  our  otdnion,  the  ruling  of  the  conrt  mw 
correct  because  the  testlmaiy  offered  and 
rejected  tended  to  show  that  the  appellant 
had  been  convicted  <^  the  crime  of  unlawful 
transportation  of  the  liquor  in  qneetimi, 
whereas  In  dila  case  be  was  being  tried  for 
the  offense  of  carrying  about  wtUi  him,  for 
purposra  of  unlawful  sale,  Qie  same  liquor. 
The  offenses  were  not  tiie  same.  One  con- 
cerned unlawful  transportation  In  violation 
of  the  Vobitead  Act,  and  the  other  concerned 
tbe  violation  of  tbe  bootlegging  act  of  the 
state  laws.  Under  no  drcmnstances  could 
the  convtetton  for  the  one  offoise  be  a  bar 
to  his  trial  and  conviction  of  the  other. 

[S]  Appellant  further  contends  tbat  there 
was  not  sufficient  testimony  to  support  tbe 
verdict  of  guilty  on  tbe  diarge  of  bootleg- 
ging. His  argument  is  that  tbe  state's  tes- 
timony went  no  farther  than  to  show  that 
when  arrested  he  was  In  possession  of  the 
keg  of  liquor  mentioned  in  the  information, 
and  tbat  there  vras  no  effort  on  the  part  of 
the  state  to  prove  that  he  had  sold— or  In- 
traded  to  sedl — or  give  away,  any  portion  of 
'the  liquor,  and  that  tbe  only  testimony  on 
this  subject  was  that  of  Qie  appellant  him- 
self, who  denied  that  he  had  sold,  or  Intend- 
ed to  sell,  any  of  tbe  liquor  which  was  found 
In  bis  possession.  One  section  of  our  stat- 
ute provides  that  possession  and  proof  of 
possession  of  intoxicating  liquor  "shall  be 
prima  fade  evldaiee  tbat  said  liquor  was 
80  held  and  kept  for  the  purposes  of  unlaw- 
ful sale  or  dlsposltton."  It  was  for  the  ju- 
ry to  determine  whether  the  testimony  of 
tbe  ai^llant  was  sufficient  to  overcome  this 
statutory  presumption.  In  determining  this 
question,  the  Jury  had  a  right  to  take  into 
consideration  tbe  drcumstances  under  which 
the  liquor  was  taken,  the  amount  found  in 
appellant's  possession,  and  the  fact  that  It 
was  shown  he  also  had  other  liquor  at  his 
borne.  State  v.  Bachtold.  106  Wasb.  550, 
180  Pac.  896;  State  t.  Conner,  107  Wash. 
571.  182  Pac.  602. 
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The  appellant  also  complains  of  one  of 
the  Instructions  given  to  the  jury ;  we  do  not 
deem  it  necessary  to  discuss  this  matter  In 
detail.     We    tlilnk    the    Instruction  was 

Judgment  affirmed.  . 

PARSER,  0.  J.,  and  FULLEBTON, 
lirrCHB£(U  ud  TOI^AN,  JJ.,  concur. 


a»  Wash.  16S) 

CARLTON  V.  JURICH  et         <No.  16756.) 

(Sopreme  Court  of  Washington,   liaj  18, 

1922.) 

1.  Appeal  aad  arror  ^»594 (2)— Appeal  aot 
dlsmlsaed  far  aiara  abaaaea  of  atatamaat  of 

facta. 

Ad  appeal  will  act  be  dismissed  on  motion 
where  there  was  a  trial  before  the  eoart  with- 
oDt  a  Jnry,  aimply  because  tbare  was  no  state- 
nent  of  (acta. 

2.  Brokare  «=»88(l4)_FlndiBgs  kald  to  aap- 
pert  reoevery  of  oonmisaloa. 

Fiodinga  that  defeodants  agreed  to  pay 
platDtiff  $500  for  sellit^  personalty  for  fllt- 
000;  that  In  order  ta  sell  he  associated  witii 
himself  certain  persons  who  had  clients  who 
might  bny;  that  defendants  agreed  in  addition 
to  pay  the  associates  the  surplus  in  ease  of 
sale  oTcr  $11,000;  that  l^e  proper^  was  sold 
to  persons  presented  by  plslntilf  and  his 
assodatea  for  fll,600,  and  defendants  paid  the 
aiBodates  $500,  refa^g  to  pay  plaintiff,  held 
to  sapport  a  judgment  for  plaintiff  for  $600. 

Department  1. 

Appeal  from  Superior  Gonrt,  Spofcane 
County;  Joseph  B.  Llndsley,  Judge. 

Action  by  Samtiel  M.  Carlton  against  Sam- 
nel  S.  Jnrich  and  wife.  Vnm  judgment  for 
plalntifft  defendants  ajqteal.  Affirmed. 

F.  W.  Oirandt  of  Spokane,  for  appellants. 
Del  Cary  Smith  and  B.  J.  Onstine.  both 
of  Spokane,  for  respondent 

BRIDGES,  J.  The  plaintiff  sued  tlie  de- 
fiendants  to  recover  judgment  for  certain  cwn- 
missions  on  the  sale  of  some  personal  proiK 
erty.  The  d^endants  have  appealed  from  a 
judgment  In  favor  of  the  plaintiff. 

til  The  reapond^t  has  moved  to  dismiss 
the  appealt  strike  the  ap[>ellant8'  briefs,  and 
affirm  the  judgment,  for  the  reason  that  the 
app^lanta  have  not  brou^t  here  any  state- 
ment of  facts  and  that  their  briefs  were  not 
served  nor  filed  within  the  time  in-ovided  by 
law.  The  briefs  were  filed,  however,  before 
the  motl<m  to  strike  them  was  filed.  We 
have  uniformly  held  that  an  appeal  will  not 
be  dismissed,  where  there  was  a  trial  before 
the  court  Vithout  a  jury,  simply  because 
tlkere  la  no  statement  of  facta.  The  motion 
to  dismisa  la  denied. 


SEABINO  S 
P.> 

[2]  The  only  argument  made  here  by  the 
appellants  Is  that  the  judgment  Is  not  sup- 
ported by  the  court's  findings  of  fact  The 
substance  of  those  findings  la  that  the  ap- 
pellants were  the  owners  of  certain  person- 
al property,  which  they  were  desirous  of 
selling  for  $11,000.  They  listed  the  prop- 
erty with  the  respondent  for  sale  at  that 
sum,  and  agreed  to  pay  respondent  $500  com- 
mission if  he  foond  a  purchaser  at  those  fig- 
ures. Later  respondent  learned  that  certain 
other  persons  had  some  clients  who  might 
he  willing  to  buy  the  property  In  question. 
He  then  associated  those  persons  with  him- 
self In  an  effort  to  sell  the  property.  There- 
after the  respondent's  representative  and  a 
representative  of  his  assoctatea  took  the 
matter  up  with  the  a[q)eilants,  and  it  was 
agreed  that  the  property  waa  to  be  sold  for 
not  lees  than  $11,000,  $500  of  which'  was  to 
he  paid  by  tiiem  to  the  respondent  and  re- 
spMident's  associates  were  to  have  for  their 
services  any  sum  over  and  above  $11,000. 
Subaeqnentty  the  property  was  sold  to  persons 
presented  by  respondent  and  his  associates 
for  $11,500.  The  appellants  paid  reeptmd- 
ent's  associates  $500,  and  retained  the  bal- 
ance of  $11,000,  and  refused  to  pay  the  re- 
spondent any  commission.  The  court  con- 
cluded from  these  facts  that  the  respondent 
was  entitled  to  judgment  In  the  sum  of  $500. 
It  seems  to  us  beyond  question  that  those 
findings  clearly  support  the  judgment. 

Judgment  affirmed. 

PAHKEB,  C.  J.,  and  PIJLLERTON, 
Mi'i'CUMLI^  and  TOLMAN,  JJ.,  concur. 


(120  Wash.  ni) 

STATE  ex  ral.  JAHN  v.  SEARING,  Chfaf  of 
Polloa.   (No.  17665.) 

(Snpreme  Court  of  Washington.   Hay  11, 

1922.) 

1.  Habeas  oorpas  4=995— ConstltuflonaKty  of 
ordinanoe  not  oonaiderad  on  petition  for  writ. 

Under  Rem.  Code  1915,  |  1075,  providing 
that  no  court  shall  inquire  Into  the  legaUtr  of 
any  judgment  or  proceaa  whereby  one  ia  In 
custody  under  any  proceaa  isaued  on  final  judg- 
ment or  npon  a  warrant  issued  from  the  su- 
perior court,  the  court  cannot,  on  petition  for  a 
writ  of  habeas  corpus,  determine  the  constitu- 
tionality of  a  dty  ordinance  under  which  pe- 
titioner was  convicted  and  committed. 

2.  CoBrts  «=^7(l)— OoolsloR  of  federal  Sa- 
premo  Court  aa  to  aiattor  of  praotlee  not 
binding  on  state  ooart. 

Although  a  state  court  is  bound  by  a  fed- 
eral .Supreme  Court  decision  as  to  whether  a 
statute  or  ordioance  violates  the  federal  Con- 
stitution, it  Is  not  bound  b;  a  decision  of  that 
court  that  in  ■  habeas  corpus  proceeding  it  will 
determine  the  constituUoDaUty  of  a  statute 
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«r  orfinanee,  u  it  U  for  the  atate  cttarta  to 
oonatnie  state  etatatea  and  to  determine  th«ir 
own  procedure. 

Ed  Bana 

,  Petition  by  the  State,  on  the  relation  of 
N.  F.  Jahn,  against  W,  H.  Searing,  Chief  of 
Police  of  the  City  of  Seattle,  for  a  writ  of 
habeas  corpus.  Writ  denied. 

BaTinond  G.  Wright  and  Flick  &  Paul, 
both  of  Seattle,  for  r^tor. 

Walter  F.  Meier  and  Geo.  A.  Meagha,  both 
of  Seattle,  for  reapondoit 

BBIDGBS,  J.  The  charter  of  the  elty  of 
Seattle  proTldes  that: 

"Every  contractor  and  snbcontractor  per- 
forming any  local  or  other  improvement  work 
(or  the  city  of  Seattle  ihall  pay  or  cause  to  be 
paid  to  his  employees  on  sod)  work  or  on  sudi 
contract  not  less  than  the  current  rate  of  wag- 
es paid  by  the  dty  of  Seattle  for  work  of  like 
character,  and  in  any  event  not  less  than  two 
and  seventy-five  one-hnndredths  dollars  ($2.76) 
per  day.  •  ♦ 

An  ordinance  provides  that: 

■*'Every  contractor  or  subcontractor  perform- 
ing any  local  or  other  improvement  work  for 
the  dty  of  Seattle  shall  pay  or  cause  to  be 
paid  to  his  employees  on  each  work  or  onder 
such  contract  not  less  than  the  current  or  pre- 
vailing wage  paid  by  the  dty  of  Seattle  for 
work  of  like  diaraeter." 

And  that: 

*'Any  contractor  or  salieontractor  who  shall 
-violate  any  of  the  prolusions  of  thia  ordinance 
shall  be  deemed  guilt;  of  a  misdemeanor,  and 
on  conviction  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  ($100)  or  im- 
prisoned in  the  dty  Jail  for  the  term  not  ex- 
ceeding tlilrty  days  (SO),  or  may  be  both  fined 
and  imprisoned.'* 

Tills  ordinance  was  in  effect  at  all  times 
hereinaft^  mentioned. 

N.  F.  Jahn  became  a  contractor  doing 
certain  work  covered  by  the  charter  and  ordi- 
nance meatiwed.  A  criminal  complaint 
against  him  was  made,  and  a  warrant  ct  ar- 
rest issued  by  a  police  Judge  of  the  cil7  of 
Seattle.  This  complaint  charged  Jahn  with 
violating  the  ordinance  abore  m«itloned. 
After  a  trial  In  the  police  court,  he  was 
found  guilty  and  Judgment  of  sentence  al- 
tered, and  he  was  committed  to  the  charge 
of  the  chief  of  police,  who  is  the  keeper  of 
the  city  Jail,  for  a  designated  period.  He 
petitioned  this  court  for  a  writ  of  habeas 
corpus,  alleging  gaierally  the  facts  above 
recited,  and  that  he  was  unlawfully  derived 
of  his  liberty.  We  issued  a  writ  requiring 
the  chief  of  police  to  show  cause  why  he 
hdd  the  petitioner.  Thereafter  the  chief 
of  police  duly  made  his  return,  setting  up 
subetantially  the  facts  we  have  redted.  Up- 
on  stipulation  all  of  the  testimony  and  pro- 
fitedfrgs  taken  In  the  police  court  have  bem 


certified  to  us  and  made  a  part  of  the  record. 

a%e  petitioner  In  his  petition  for  the  writ 
of  habeas  corpus,  and  also  in  his  opening 
brief,  bases  his  ria^t  to  the  writ  upon  many 
grounds,  some  of  wbldi  would  seem  to  go  to 
the  m^ts  of  the  original  talminal  proceed- 
ings. In  a  supi^ouental  brief,  howevCT. 
petitioner  expressly  claims  the  right  to  have 
the  writ  Issued  because  tiie  ordinance  wMidk 
it  is  claimed  he  violated  Is  In  vlolatini  of 
the  Constitution  of  the  state  of  Washington 
and  the  federal  Constitotlm.  In  hie  supple- 
mental brief  be  says : 

"We  are  not  invoking  rectification  of  a  mere 
IrregnlaritT.  We  are  not  appealing  from  a 
dedslon  of  a  lower  court  or  a  writ  of  habeas 
corpus.  We  are  seeking  an  original  or  alterna- 
tive writ  in  this  court.  We  are  seeking  this 
on  the  basis  solely  that  the  alleged  ordinance 
and  charter  provision  upon  which  this  so-called 
crime  is  based  are  unconstitutional,  and, that 
this  court  has  not,  and  will  not,  yield  its  right 
to  free  a  dtizen  so  restrained  of  his  liberty.'* 

[11  We  shall  therefore  assume  that  the  on- 
ly question  before  us  is  whethCT,  in  an  ai>- 
plication  for  a  writ  of  habeas  corpus,  we 
will  determine  whether  the  ordinance  under 
which  the  conviction  was  had  is  violative  of 
the  state  or  federal  Constitutions. 

Section  1076,  Bern.  Code,  [ffovides  that: 

"No  court  or  Judge  shall  inquire  into  the  le- 
gality of  any  judgment  or  process  whereby  the 
party  is  in  custody,  or  discharge  him  when  the 
term  of  commitment  has  not  expired,  in  either 
of  the  cases  following:  1.  Upon  any  process  is- 
sued on  final  judgment  of  a  court  of  competent 
jurisdiction.  *  *  *  S.  Upon  a  warrant  is- 
sued from  the  soperlor  conrt  upon  an  Indict- 
ment or  informatitmi'' 

The  question  now  beftne  as  was  elabo* 
rately  centered  by  this  conrt,  sitting  en 
banc,  In  Re  Newcomb,  D6  Wash.  895,  105 
Pac  1042.  In  that  case,  q;)eaklng  throi^ 
Chief  Justice  Rndkin,  we  said : 

"After  a  full  and  exhaustive  examination  of 
the  aathorities,  we  are  convinced  that  the  judg- 
ment of  the  superior  court  of  Pierce  county 
is  not  void  for  any  of  the  reasons  assigned. 
That  court  had  full  and  oomplete  Jurisdiction 
to  determine  every  question  here  presented, 
and  its  determination  is  not  and  cannot  be 
void.  We  are  further  of  the  opinion  that  where 
a  party  (s  held  in  custody,  under  process  issued 
on  the  final  judgment  of  a  court  of  competent 
jurisdiction,  or  upon  a  warrant  Issued  from  the 
superior  court  upon  an  information  or  indict- 
ment, be  is  not  entitied  to  Us  discharge  on 
habeas  corpus  nnless  such  proeesa  or  judgment 
be  void,  and  a  Judgment  is  not  void  simply  be- 
cause the  court  decided  erroneously  some  ques- 
tion properly  before  it  and  within  its  acknowl- 
edged Jurisdiction.  •  *  •  To  say  that  an  un- 
constitutional law  or  a  repealed  law  Is  no  law 
18  both  logical  and  sound,  but  to  say  that  a 
judgment  of  s  conrt  of  competent  jurisdiction 
is  no  judgment,  because  some  question  of  law 
properly  before  It  was  dedded  erroneonsly,  is. 
In  onr  opbalon,  a  non  sequitur.** 
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At  anotber  place  in  the  opinltm  we  said :  i 

ICsny  courts  bold  that  habeas  corpus  will  i 
lie  for  the  discharge  of  one  held  under  an  un- 
constitutional statute,  or  a  statute  that  has 
been  repealed.  We  think,  indeed,  a  majority  of 
the  more  recent  cases  so  hold.  Nevertheless 
there  are  manj  wen-considered  cases  holding 
the  contrarr.  for  reasons  which  to  oar  mind  are 
nnaoswerable." 

In  tbat  case  we  quoted  with  approval 
fraa  Ex  parte  VUher,  6  Neb.  809,  as  follows: 

"And  we  are  not  prepared  to  Bay  that,  npon 
a  writ  of  habeas  corpus  we  can  look  beyond 
the  Judgment  and  re-examine  the  charges  on 
-which  it  was  rendered,  or  to  pronoonce  the 
judgment  an  absolute  nullity  on  the  ground 
tbat  the  constitutionality  of  the  statute  relative 
to  the  license  law  is  controverted.  If  the  va- 
lidity of  a  statntel  is  brought  In  question  in  an 
inferior  conrt  <m  the  trial  of  a  eaose,  that 
question  mast  finally  be  determined  in  the 
same  mode  as  other  legal  questions  arisiDg  on 
the  trial  of  causes  in  such  court— that  is,  by 
proceedings  in  error  or  appeal,  as  may  be  most 
appropriate  and  allowable  by  law." 

In  Be  J.  W.  Putnam,  68  Wash.  687,  100 
Fnc  111,  we  said: 

"It  can  make  no  difference  that  the  petitioner 
centends  that  the  statute  under  which  the  state 
pOTports  to  proceed  is  anconstituttonal,  or  has 
no  application  to  one  in  his  situatioo.  The  su- 
perior court  btiFore  which  the  information  is 
poidinK  has  jurisdiction  and  power  to  deter- 
mine these  questions,  and  the  defendant  must 
raise  them  in  the  pending  proceeding,  and  ap- 
peal from  the  judgment  if  it  be  adverse  to  him, 
before  be  can  ask  this  court  to  review  the  le- 
gality of  the  proceedings  or  the  validity  of  the 
sUtute." 

niese  cases  exjH'esBly  decide  the  question 
we  are  discussing.  There  may  be  found  in 
some  of  our  earlier  cases  isolated  expree- 
slons  which,  at  first  glance,  may  at^pear  to  be 
not  in  harmony  with  the  doctrine  of  these 
cases,  but  upon  close  examination  It  will 
be  found  that  tbey  do  not  hold  to  a  doc- 
trine contrary  to  that  laid  down  in  the  New- 
comb  and  Putnam  Cases,  supra. 

the  petitioner  has  vigorously  assailed  the 
Newcomb  Case,  contending  that  it  is  not 
only  fundamentally  wrong,  but  that  the 
great  weight  of  authority  Is  against  it,  and 
we  are  asked  to  overrule  it  From  the  Quo- 
tations made  from  tbat  case  it  will  be  uo- 
jticed  that  the  court  admits  that  the  weight 
of  authority  is  against  the  position  tak^  by 
It,  and  we  there  d^berately  placed  our- 
adves  In  line  with  the  minority.  We  are 
satisfied  with  the  view  taken  In  those  cases, 
and  they  must  now  be  considered  the  set- 
tled law  of  this  Inrlfidictton. 

[2]  nie  petitioner,  however,  claims  that 
the  federal  Supreme  Court  has  come  to  a 
cottcioslon  different  from  the  one  at  which 
we  have  arrived,  and,  since  he  Is  claiming 
the  ordinance  in  question  la  In  violation  of 
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the  federal  Constitution,  we  are  bound  by  the 
decision  of  that  court.  In  support  of  hla 
view  he  cites  the  case  of  Koepke  v.  Hill,  157 
Ind.  172,  60  N.  B.  1039,  87  Am.  St  Rep.  161. 
In  that  case  the  court  was  discussing  the 
same  question  involved  here  and  came  to  sub- 
stantially the  same  conclusion  to  which  we 
have  come.    Bat  the  opinion  further  said: 

"If  a  federal  question  were  duly  presented, 
we  would  be  constrained  to  follow  the  decisions 
of  the  Supreme  Conrt  of  the  United  States." 

While  a  decision  of  the  highest  federal 
court  would  be  binding  on  us  on  the  question 
whether  the  ordinai^ce  violated  the  federal 
Constitution,  yet  a  decisdon  of  that  court  to 
the  effect  that  in  a  habeas  corpus  proceeding 
It  will  determine  whether  a  statute  or  ordi- 
nance is  unconstitutionat  is  not  binding  up- 
on us.  It  Is  for  us  to  construe  our  own 
statutes,  and  determine  onr  own  mannw  of 
procedure. 

Writ  denied. 

PARKER,  O.  J.,  and  FULLERTON,  HOL- 
COMB,  TOLMAN,  MITCHELL,  HOVBY, 
MACKINTOSH,  and  MAIN,  JJ.,  concur. 


(120  Wash.  288) 
STATE  V.  ADAMO.    (No.  17019.) 

(Supreme  Court  of  WsBhington.    May  18. 
1922.) 

1.  Homicide  #=9194— Defeedant  may  show  coa- 
doot  of  daoeaeed  darlne  quarrels  with  tlilnl 
persDBS  of  which  defeadant  had  knowladge. 

Qenerally  a  defendant  charged  with  hom- 
icide may  show  by  third  persons  tbat  they 
had  previously  quarreled  with  the  deceased,  and 
may  show  the  conduct  of  the  deceased  on  such 
occasions,  if  such  prior  occurrences  were  known 
to  the  d«Fendant  before  the  commission  of  the 
crime  for  which  be  is  being  tried,  since  such 
testimony  tends  to  show  the  state  of  mind  of 
the  defendant  at  the  time  of  the  killing,  and  to 
indicate  whether  at  that  time  he  had  reason  to 
fear  bodily  harm. 

2.  HomloMe  «=>I90(S)— Teatlmony  as  te  de- 
oeaaed't  threats  agalaat  wltnasa  five  yaar» 
before  killing  held  too  remote. 

In  a  homicide  prosecution  defended  on  the 
ground  of  self-defense,  testimony  as  to  de- 
ceased's threats  of  violence  against  a  witness 
communicated  to  defendant  five  years  before 
the  killing  held  property  excluded  as  being  too 
remote. 

3.  Homicide  4^191— Testimony  as  to  deceas- 
ed's vIolHit  eondaet  toward  wHnees  not  shows 
to  have  been  oommunloated  to  defendant  not 
admissible. 

In  a  homicide  prosecution  defended  on  the 
ground  of  self-defense,  exclusion  of  testimony 
as  to  deceased's  conduct  toward  the  witness  not 
shown  to  have  been  communicated  to  the  de- 
fendant before  the  killing  held  proper. 
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4.  HoHfeltfa  «3>I88(2)— Qttii^ral  npitatfoa  of 
daoeasMl  adnlftslbfe  on  Mlf-defsnts  Is8ub» 
thM|h  defeKduit  had  no  knowladgo  thereof, 

A  defendant  who  seeks  to  ezcnse  the  bill- 
ing on  the  ground  of  Belf-defense  may  show 
the  general  reputation  and  character  of  the 
deceased  for  a  quarrelsome  disposition,  re- 
gardless of  whether  defendant  bad  knowledge 
thereof,  since  such  testimony  tends  to  support 
the  defendant's  contention  that  the  deceased 
was  the  aggressor,  but  cannot  prove  specific 
acta  of  which  the  defendant  had  no  knowledge 
at  the  time  of  the  killing. 

5.  Criminal  law  <8=>4I3(2)— Testimony  as  to 
what  defeadant  toid  witness  aa  to  why  ha 
earrled  revolver  ti^d  laadmlaalM*  as  aelf- 
aervlng. 

In  a  homidde  prosecodon  inTOlvlng  self- 
defanae  issue,  testimonr  tliat  defendant  told 
witnesa  that  be  carried  a  revolver  and  the  rea- 
aotta  why  he  did  ao  ftald  not  admissible,  beinjg 
purely  self-senrinc. 

8.  Crimlaal  law  «s>390— DefeadaBt  Mild  taa- 
tliy  why  he  oarried  a  revoWor  at  tiaa  af 
ahooUag. 

In  a  homicide  proaecation,  defendant,  who 
claimed  to  hare  acted  In  seif-defenae,  should 
have  been  permitted  to  testify  why  he  car- 
ried a  revolver  at  the  time  ot  the  ahooting. 

7.  Crlmlaal  law  «s»l  169(9)— Testlnoay  aa  to 
the  posHtoB  la  which  the  deoeased  aiast  hava 
beea  ataading  with  reference  to  person  who 
llrad  ahot  held  haraileaa. 

In  homicide  prosecution,  testimony  of  phy- 
sician who  made  post  mortem  examination  that 
deceased  must  have  had  his  left  side  toward 
person  who  fired  the  shot,  if  error,  held  iiarm- 
less,  where  the  fact  that  he  bad  bis  left  side 
toward  the  defendant  when  the  shooting  was 
done  was  so  manifest  that  the  testimony  could 
not  possibly  have  prejudiced  the  defendant 

8.  Criminal  law  <8=>476— Physician's  testimony 
that  blow  received  by  defendant  was  aot  »af- 
flcfent  to  affect  his  memory,  held  admissi- 
ble. 

Where  defendant,  on  being  asked  if  he  liad 
not  made  certain  statements  concerning  the 
homicide,  answered  that  he  did  not  remember 
anything  after  the  deceaaed  bad  hit  liim  on 
the  head  with  some  blunt  instrument,  a  phy- 
sician's testimony  that  the  hlov  was  not  suffi- 
cient to  affect  die  memory  held  admisaible. 

0.  Honlotde  4s>300(l4)— Instniotloa  On  self- 
defense  held  arroaeoua  at  Ignoring  defena*. 

In  a  homicide  pnnecation  In  wlilch  defend- 
ant claimed  to  have  acted  in  self-defense  in  the 
belief  that  the  deceaaed  had  a  pistol  and  to 
havp  shot  when  dpceaspd  reached  for  his  hip 
pocket,  believing  himself  in  great  danger,  in- 
atructioD  tliat  defendant  bad  not  been  justified 
in  shoeting  deceased  before  deceased  bad  come 
within  Btriking  distance  held  erroneoua  as  Ig- 
Boring  defendant's  chief  defense. 

10.  Homicide  <^II6(I)— One  having  reason 
to  believe  that  another  Is  ahont  to  ^et  Mb 
need  not  wait  to  shoot  until  anch  other  comoa 
within  atriklag  dlstanoe. 

One  who  has  good  reason  to  believe  that 
another  is  about  to  shoot  him  need  not  wait 


until  each  other  in  *Srithhi  striklnc  ^stance" 
from  him  liefore  firing  revolver  at  hLn. 

II.  Criminal  law  «e8>820(5)<-Refuaal  ef  ra- 
qnested  InatruotloR  covered  hy  inatmctlon  giv- 
en, aot  arrer. 
Befosal  of  requested  instruction  as  to  self- 
defense  covered  hy  Inatractlon  given  Md  not 
error. 

Department  1. 

Appeal  from  Superior  Court,  Spokane  Conn- 
i^t  Jos.  B.  Undsley,  Judge. 

Lulgl  Adamo  was  convicted  of  homicide, 
and  be  appeala,  Beveraed  and  remanded, 
with  inatructiona. 

Corkery  &  Gorkwy,  <rf  Spokane^  tot  mwel- 
lant 

William  O.  M^er  and  B.  B.  Alley,  hotli  of 
Spokane,  for  the  State. 

BBIDOIOS,  J.  The  defendant  was  convict- 
ed of  the  crime  of  klUlng  one  Joseph  Oracle, 
and  baa  appealed  to  ttala  court  for  redress. 

It  Is  not  necessary  here  to  go  into  nny  ot 
the  details  of  the  kllltn^  ucept  to  say  that 
it  was  done  on  or  abont  the  4th  day  of  Au- 
gust, 1921. 

[1]  1-  '-Cite  appelant  offered  to  prove  by 
one  of  bis  witnesses  that  about  tbe  middle 
of  1916  the  deceased,  in  a  quarrel  vrith  tbe 
witness,  made  a  movement  to  his  hip  aa  if 
to  draw  a  gun  and  made  threats  of  violence 
against  the  witness,  and  that  such  facta  were 
related  to  the  appellant  and  were  known  to 
nim  prior  to  tbe  commission  of  tbe  offense 
with  wtilch  be  Is  here  charged.  Tbe  court  re- 
fused this  offer.  Generally  speaking,  we 
have  no  doubt  that  a  defendant  charged  with 
homicide  may  show  by  third  persons  that 
tbey  had  previously  had  quarrels  with  the 
deceased,  and  show  the  conduct  of  tbe  de- 
ceased on  those  occasions,  it  such  prior  occur- 
rence or  occurrences  were  made  known  to 
tbe  defendant  before  the  commission  of  the 
crime  for  vrbi<ii  he  is  being  tried,  because 
such  testimony  tends  to  show  tbe  state  of 
mind  of  tbe  defendant  at  the  time  of  the 
killing,  and  to  indicate  whether  he  at  that 
time  bad  reason  to  fear  bodily  harm.  State 
V.  Ackles,  8  Wash.  462,  S6  Pac.  697;  State 
T,  OhurcbiU,  52  Wash.  210,  100  Pac.  809  ;  21 
Cyc.  961;  Sneed  v.  Territory,  16  OkL  641. 
86  Pac  70,  8  Ann.  Cas.  364. 

[2]  It  does  not  follow,  however,  that  tbe 
court  erred  In  refusing  to  receive  tbe  tes- 
timony offered  here.  The  occurrence  connect- 
ed witb  tbe  otter  happened  five  years  before 
tbe  commission  of  tbe  offense  charged,  and 
we  must  hold  that  It  Is  too  remote.  State  v. 
Farris,  26  Wash.  206,  66  Pac  412;  State  v. 
t'almer,  104  Wash.  396.  176  Pac  647.  We 
do  not  find  any  error  in  the  court's  ruling. 

It,  4]  2.  The  appellant  sou^t  to  show  by 
his  witness  Aranaldl  tliat  some  time  in  1018 
the  deceased  used  violent  and  Insulting  words 


^soVor  other  oases  so*  sanu  toplo  and  KBT-NUUBHSS  In  all  Ksy-Mumberel  Dlawts  and  IndeiM 
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to  th^  wltneaa,  and  accdmpanled  the  words 
vrith  a  taovement  towards  his  hip,  and  threat- 
ened to  shoot  the  witness.  This  offer  was 
refused  by  the  court.  It  is  not  necessary  to 
oetermlne  whether  this  ottOT  concerned  an 
occurrence  which  was  too  remote.  In  our 
opinion,  the  court's  ruling  was  'correct  be- 
cause  the  offer  did  not  show  that  the  facts 
concerning  thia  1918  assault  were  conveyed 
to  the  appellant,  or  that  he  knew  of  th«n,  be- 
fore  the  time  of  the  commission  of  the  crime 
charged.  When  a  defendant  seeks  to  excuse 
the  killing  on  the  ground  of  self-defense,  it 
is  competent  for  him  to  show  the  general 
reputation  and  character  of  the  deceased  for 
a  quarrelsome  disposition.  The  character  of 
the  deceased  may  be  shown  whether  the  de- 
lendant  knew  of  it  or  not,  because  such  tes- 
timony has  a  tradency  to  support  the  defend- 
ant's contentim  that  the  deceased  was  the 
aggressor.  21  Cyc.  961;  People  t.  Farr6U, 
137  Mich.  127,  100  N.  W.  264;  13  R.  O.  I* 
919.  In  proving  the  character  of  the  de* 
ceased,  specific  acts  of  violence  may  not  be 
shown.  Snch  is  the  mle  in  any  kind  of 
case  where  there  Is  an  effort  to  show  char- 
acter. However,  where  the  (terson  accused 
is  defending,  in  whole  or  in  part,  on  the 
ground  tuat  at  the  time  of  the  homldde  he 
believed,  and  bad  good  reason  to  tKlleve, 
that  he  was  in  danger  of  bis  life  or  great 
bodily  harm,  be  may^  in  addition  to  the  char- 
acter evidence,  show  specific  acts  of  the  de- 
ceased which  are  not  too  remote  and  of  which 
he  had  knowledge  at  the  time  of  the  killing 
with  which  he  Is  charged.  But  such  acts 
of  the  deceased  may  not  be  shown  unless  It 
ai^iears  they  were  brought  to  the  knowledge 
of  the  defendant  before  he  committed  the 
crime  charged.  See  the  cases  heretofore  cit- 
ed under  subdivision  1.  6  Sncyc.  of  Evi- 
dence, 761;  State  v.  Roderick,  77  Ohio  St. 
m,  82  N.  S.  1062,  14  L.  B.  A.  <N.  S.)  704. 
.It  may  be  conceded  that  there  Is  a  conflict 
of  anthority  on  tbis  last  pr<^>osition,  some 
eoarts  btddlng  tbat  tbe  speciflc  acts  may  be 
dumn  wbethCT  the  defendant  knew  of  them 
or  not;  but  we  think  we  have  stated  the  rule 
whldb  Is  in  aocord  witii  tbe  reason  and  the 
wMgbt  of  anthority.  Tbe  rejection  by  the 
court  of  the  offer  to  prove  by  Aranaldl  was 
proper  because  there  was  no  offer  to  show 
that  tbe  appellant  bad  knowledge  of  tbe 
facts  within  tbe  offer. 

[I,  I]  3.  Tbe  appeUanf  offered  to  prove  by 
bis  witness  Schacht  that  he,  tbe  defendant, 
at  a  time  shortly  inrior  to  the  commission  of 
the  (rffense  with  wbldi  be  is  dtiarged,  told 
the  witness  tbat  he  carried  a  revolver  and 
the  reasons  why  be  did  so.  The  court  prop- 
vclj  rejected  tbls  testimony.  It  would  have 
been  purely  self-serving.  DonbUess  tbe  ap- 
p^ant  should  have  been  permitted  to  tes- 
tify why  he  carried  a  revolver  at  the  time  of 
the  shooting  in  questlcm,  but  tbat  would  not 
justify  receiving  hearsay  and  s^-servlng 
testimony  on  that  question. 
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4.  After  the  doctor  wbo  bad  made  the  post 
mortem  examination  bad  testified  tbat  one  of 
the  bullets  had  entered  the  left  side  of  the 
deceased,  be  was  asked  by  tbe  state  the  fol- 
lowing question: 

"Now,  in  what  positl<Hi,  Doctor,  would  the 
deceased's  body  have  to  be*  to  receive  a  wound 
like  that  from  a  gun,  with  reference  to  the  po- 
sition of  the  maa  who  shot  the  gun?" 

Over  the  objections  of  the  appellant,  the 
witness  was  allowed  to  answer  as  follows: 

"He  would  have  to  be  with  bis  left  side 
towards  tbe  man  with  the  gun,  his  left  side, 
juBt  about  in  tbe  position  that  I  am  to  you." 

The  authorities  are  not  agreed  as  to  wheth- 
er a  doctor  who  has  examined  the  wounds 
may  testify  as  to  the  relative  attitude  of 
tbe  deceased  and  the  Instrument  or  person 
Inflicting  the  wound.  Some  of  the  courts 
hold  that  the  evidence  cannot  go  farther  than 
to  describe  the  wound,  and  it  is  then  for  the 
Jury  to  determine  from  the  other  testimony 
the  relative  positions  of  the  parties.  Dial  v. 
State,  159  Ala.  66.  49  South,  230,  133  Am.  St. 
Kep.  19;  Dumas  v.  State,  159  Ala.  42, 49  South. 
224,  133  Am.  St  Rep.  17 ;  People  v.  Westlake. 
62  CqI.  303;  Price  v.  United  States,  2  Okl. 
Cr.  449,  101  Pac.  1036,  139  Am.  St  Rep.  930. 
The  general  attitude  of  these  cases  is  shown 
by  tbat  of  People  v.  Westlake,  supra.  There 
the  doctor  performing  a  post  mortem  ex- 
amination was  asked  to  state,  from  tbe  ex- 
aminations he  had  made,  whether  tbe  de- 
ceased. If  standing  or  moving  In  a  certain 
direction,  would  have  received  tbe  pistol 
wound  by  a  person  flrlng  from  a  givm  qpot. 
Tbe  court  said: 

"Whether  the  wounds  of  which  the  deceased 
died  could  have  been  Inflicted  by  a  pistol  shot 
fired  by  tbe  defendant  from  a  certain  direc- 
tion was  a  fact  to  be  found  by  the  Jury  from 
tbe  evidence  of  the  drenmstances  in  which  the 
homicide  was  committed,  or  to  be  inferred 
from  the  relative  position  of  the  parties  at 
the  time  the  shot  was  fired;  it  was  not  such  a 
matter  of  sdence  or  bUU  as  reqnired  tlta  opin- 
ion of  an  expert" 

The  following  are  some  of  tbe  cases  which 
bold  to  the  contrary  doctrine:  Hopt  v.  Utah, 
120  U.  S.  4S0,  7  Sup.  Ct  614,  30  U  Ed.  70S; 
State  T.  Merrlman.  34  S.  0. 16, 12  S.  B.  619 ; 
State  V.  Sullivan,  43  S.  a  205,  21  S.  E.  4; 
Perry  t.  State,  110  Ga.  234,  36  S.  E.  781; 
State  T.  Asbell,  67  Kan.  398,  46  Fac.  770; 
iuoore  T.  State.  06  Tenn.  20B,  83  S.  W.  1046. 

uur  attitude  on  questions  somewhat  dif- 
ferent, yet  similar  to  tbat  involved  here,  is 
shown  In  the  case  of  State  t.  Hart  (Wash.) 
203  Pac  4. 

[7]  We  do  not,  however,  find  it  necessary 
to  choose  which  line  of  decisions  we  will 
adopt,  because  here  it  is  perfectly  manifest 
that  tbe  error,  if  any,  was  without  preju- 
oice.  The  bullet  had  entered  the  left  side, 
and,  in  answer  to  the  question  objected  to, 
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the  doctor  testified  tbat  th^  deceased  must 
bave  bad  his  left  side  towards  the  defend- 
ant what  the  sluwtlng  was  done.  .This  fact 
is  so  manifest  ttiat  there  could  not  possibly 
be  any  preju^ce  in  allowing  the  doctor,  or 
any  one  else,  to  testify  to  it 

[8]  S.  On  crossiexamlnation  of  the  appel- 
lant, the  prosecuting  attorney  asbed  him  if 
be  bad  not  made  certain  statements  at  the 
polled  station,  in  the  presence  of  certain 
named  individuals,  concerning  the  manner 
and  drcnmstances  of  the  homicide.  The  wit- 
ness answered  that  he  did  not  remember 
those  conversations,  and  did  not  remember 
anything  that  occurred  after  the  deceased 
bad  bit  bim  on  the  head  with  some  blunt  in- 
strument The  Inference  to  be  drawn  from 
bis  testimony  is  that  the  blow  so  injured  bis 
urain  that  be  did  not  know  what  took  place 
for  several  hours.  On  rebuttal  the  state, 
over  the  objection  (rf  the  appellant,  was  per- 
mitted to  undertake  to  prove  by  two  physi- 
cians who  had  examined  tbe  appellant's  bead 
wound  that,  in  their  opinion,  the  blow  was 
not  sufliciept  to  affect  tbe  mind  or  memory 
of  the  aiq^ellant.  It  is  now  claimed  that  tbe 
receipt  of  such  testimony  was  prejudicial 
error.  The  particular  ground  of  the  objection 
is  that: 

"TUm  ruling  allowed  tlte  state  hj  medical 
testimony  to  show  the  capacity  of  Ute  mental 
pro<»S8es  of  mind  of  the  defendant  as  to  his 
recollection  of  the  facts  of  the  shooting." 

The  testimony  was  not  offered  or  received 
for  the  purpose  of  showing  that  the  appellant 
did  not  remember  the  conversations  about 
whidi  he  had  been  asked.  The  sole  purpose 
was  to  dkow.  If  possible,  that  the  blow  upon 
the  head  was  not  sutBcient  to  cause  him  to 
lose  his  memory.  Without  doubt  the  testi- 
mony was  admissible  for  that  purpose. 

6.  Oomplalnt  is  made  concerning  some  in- 
structions glvea  by  the  court  to  the  Jury.  In 
order  to  discuss  these  intelligently,  it  will 
be  necessary  to  give  some  of  tbe  details  of 
the  occurrraice.  Both  the  appellant  and  re- 
spondoit  describe  the  quarrel  which  tlnally 
led  to  the  shooting  as  occurring  In  two  epi- 
sodes. The  appellant  bad  been  purchasing 
some  fruit  in  a  wholesale  house,  and.  when 
he  had  completed  his  work,  he  left  tbe  build- 
ing to  go  out  on  a  platform  towards  the  alley, 
which  was  tbe  customary  way  of  reaching 
the  street  .When  he  went  through  the  door 
and  reached  the  platform  the  deceased  ac- 
costed him,  and  there  were  some  words  be- 
tween them  accompanied  with  threats.  Tbe 
ai^llant,  during  this  -altercation,  retraced 
his  st^B  and  came  up  <m  tbe  platform,  tbe 
deceased  following  him  and  trying  to  hold 
him,  but  not  succeeding  In  so  doing.  Tbe 
aK>ellant  again  entered  the  wholesale  bouse. 
Tbe  fcffegoing  Is  a  brief  description  of  what 
is  designated  as  the  first  episode  of  the  quar- 
reL  In  a  short  time  appellant  again  came 
onto  the  platform*  and  again  saw  tbe  de- 


ceased there.  There  is  a  decided  conflict  In 
tbe  testimony  as  to  what  happoied  follow- 
ing this.  (Generally  speaking,  the  state's  tea* 
tlmony  tended  to  show  that  tiie  deceased  ap- 
peared to  be  no  further  interested  in  the 
controversy  and  appeared  to  have  abandoned 
any  attack  which  he  may  bave  previously 
made,  apd  that  the  appellant,  after  walking 
some  distance  along  the  platform,  suddenly 
turned,  facing  the  deceased,  and  at  once  drew 
a  revolver  and  shot  him,  or  shot  at  him; 
that,  after  the  first  or  second  shot,  the  de- 
ceased went  rapidly  towards  the  appelant, 
and  finally  reached  him,  when  a  scuffle  en- 
sued, during  all  of  which  time  tlw  appellant 
Qred  three  additional  shots,  every  one  strik- 
ing the  body  of  the  deceased.  The  app^- 
lant's  theory  of  what  occurted  during  the 
second  episode  waa  that  firing  the  first  epi- 
sode the  deceased  said  be  was  going  to  kill 
aim,  and  that  when  be  .(an>ellanQ  came  out 
onto  the  platform  during  the  second  qdsode 
the  deceased  was  there  in  a  threatening  at- 
titude, and  again  threatened  to  kill  blm,  and 
that  appellant  waa  walking  across  the  plat- 
form with  the  ^ceased  following  bim,  and 
that  he  saw  deceased  mch  for  his  hip  pock- 
et, and  he  tbou^t  deceased  was  intending  to 
draw  a  revolver,  and  be  comddered  ttiat  tds 
U£e  was  in  great  danger,  and  that  be  diot 
and  killed  deceased  to  protect  nlmseU.  The 
testimony  of  all  the  witnesses  fixed  the  dis- 
tance between  the  two  men  when  tbe  sboot- 
mg  began  at  frmn  about  4  feet  to  12  or  IB 
feet^  and  that  deceased  did  not  come  within 
striking  distance  of  appellant  until  after  the 
first  Idiot  It  Is  conceded  by  all  witnesses 
that  tbe  deceased  did  not  have  any  revolve, 
but  did  have  a  bright  hammer,  whlcb  he 
probably  carried  In  bla  hip  pocket,  and  ttiat 
it  was  with  this  instrument  he  stmck  ap- 
pellant after  the  two  had  .come  together, 
which  was  after  die  first  shot 

By  instruction  No.  6  the  court  told  the. 
jury,,  in  effect;  that  if  they  found  tiiat  the 
deceased  attacked  the  appellant,  and  that  the 
iatto'  believed,  and  had  reasonable  grounds 
to  believe^  that  the  deceased  would  at  cmce 
take  his  Ufe^  or  do  him  great  bodily  harm, 
and  that  the  aiipellant  shot  and  killed  the 
deceased,  believing,  and  bavlng  reasonable 
grounds  to  believe,  it  necessary  to  do  so  in 
order  to  protect  blms^  against  d«itb  or 
great  bodily  harm,  then  the  shooting  would 
be  Justifiable.  Tha  court  then  proceeded  to 
give  what  Is  designated  instruction  No.  7,  of 
which  complaint  is  made.  That  instruction 
is  as  follows: 

"If,  on  the  other  hand,  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant,  iLoigi  Adamo.  at  the  time  of  the 
shooting  made  no  effort  to  avoid  tbe  encoon- 
ter  with  the  said  Joseph  Graclo,  or  to  with- 
draw from  such  encounter,  and  that  there  was 
opportunity  for  the  said  defendant  to  have 
avoided  the  encounter  or  to  have  ^^tbdrawn 
therefrom  without  the  necessity  of  shooting 
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the  Ktld  Joseph  Grado,  and  that  he,  the  said 
defendant,  fired  and  shot  at  the  said  Joseph 
Graeio  before  the  said  Joseph  Grado  was  wiUi- 
in  ttriking  distance  of  the  defendant,  and  that 
the  defendant  micht  hare  avoided  the  encoan- 
ter  with  the  said  Jose^ph  Orado,  but,  not  doing 
so,  did  shoot  and  kill  the  said  Joseph  Grado, 
with  the  intent  so  to  do,  tben  it  w^  be  your 
doty  to  find  the  defendant  guilty,  for  a  killing 
under  such  dnmrnstances  Is  not  justifiable  or 
excusable  on  any  grounds  whatever." 

[I,  IB]  It  was  error  to  s^ve  tbls  Instruction. 
The  fwur^  in  effect,  told  the  Jury  that  un- 
der no  circumstances  did  the  aj^llant  have 
a  right  to  Bboot  the  deceased  so  long  as  the 
latter  was  not  '*wlthin  striking  distance"  of 
^e  appellanL  There  was  ample  testlmou; 
from  which  the  Jury  might  have  believed 
tbat»  when  the  shooting  commenced,  the  par- 
ties were  firom  S  to  15  feet  apart,  and  that 
the  awellant,  sedlng  the  deceased  reach  for 
bis  hU>  vodtet,  b^eve^  and  had  reason  to 
beUerob  that  his  life  was  in  great  danger. 
The  Instmctlcai  with  refoence  to  coming 
"within  striking  distance"  mtirely  ignores 
the  appellant's  dilef  d^enae.  It  la  not  the 
law  that  one  who  bellera,  and  has  good  rea- 
son to  beUeve^  that  anotho-  is  about  to  shoot 
him,  or  otherwise  do  him  great  bodily  harm, 
must  wait  nntU  the  aggressor  Is  within  strik- 
ing distance  before  he  wQl  be  ponnltted  to 
do  anything  which  he  cfHuidorfl  necessary, 
and  has  a  right  to  consider  necessary,  for 
the  protection  of  his' own  life.  In  so  far  as 
our  attention  has  been  called  by  the  appel- 
lant to  the  Instructions  at  the  court  on  the 
question  of  self-defense^  It  appears  that  they 
were  propw  and  ampl^  but  we  are  entirely 
unable  to  read  out  ot  fbs  Instmction  this 
"striking  distance"  phrase,  ot  to  harmonize 
It  in  any  way  with  die  instroctlons  which  ap- 
pear to  have  been  proper.  We  think  It  would 
have  been  much  better  If  the  whole  of  in- 
struction No.  7  had  not  been  given. 

7.  Complaint  is  made  because  the  court 
refused  to  give  appellant's  requested  instruc- 
tion No.  8,  which  reads  as  foUcwi: 

"The  term  'apparent  dai^er'  means  not  ap- 
parent danger  in  fact,  but  apparent  danger  to 
the  defendant's  comprehension,  as  a  reasonable 
man  situated  as  he  was  situated;  that  is,  did 
defendant  believe  and  have  reasonable  grounds 
to  believe  that  he  was  in  imminent  danger  of 
death  or  great  bodily  harm  at  the  time  of  the 
alleged  killing?" 

(11]  It  was  not  error  to  refuse  to  give  this 
requested  iostructlon,  for  the  court.  In  a  num- 
ber of  Instructions,  properly  covered  the  Iden- 
tical ground  suggested  by  tbls  request 

We  do  not  consider  It  necessary  to  discuss 
me  or  two  other  claimed  wrors,  because  it 
is  Improbable  that  the  matters  complained 
(tf  will  occur  at  a  new  trial. 

For  the  error  pointed  out,  the  Judgment  Is 


reversed,  and  the  cause  remanded,  with  Id* 
Btructions  to  grant  a  new  trial. 

PARKER,  G.  J.,  and  HITOBBLL  and  TOIf 
fifAN,  JJ.,  concur. 


Is  re  HACKETT  ESTATES. 


(120  Wasb.  2S6> 
(No.  (6989.) 


(Supreme  Court  of  Washington.  May  l€r 
1922.) 

1 .  Execution  ®=>69— Execution  oa  Jsdon«it 
secured  before  Judgment  debtor's  death  nay 
Issne  after  debtor's  death. 

Probate  Code,  S  110,  provtdes  when  any 
Judgment  was  rendered  against  testator  la  his 
lifetime,  no  execution  shall  issue  thereon  after 
his  death,  but  It  shall  be  presented  to  the  «x- 
cutor  as  any  other  claim,  but  if  the  judgment 
be  a  lien  on  any  property  of  the  deceased,  the 
same  may  be  sold  for  satisfaction  thereof,  and 
the  officer  making  the  sale  ahall  account  to  tb* 
executor  for  any  surplus;  and,  where  a  Judg- 
ment was  obtained  during  decedent's  lifetime, 
which  was  a  lien  on  the  judgment  debtor's 
property  under  Rem.  Code  1916,  S§  446,  4S&, 
the  property  could  be  sold  after  his  death  fai 
satisfaction  of  the  judgment  Independent  of  the 
administration  of  his  estate  in  probate  and' 
the  precedence  of  other  debts  over  the  judg- 
ment, as  enumerated  under  Probate  Code,  f 
171. 

2.  Submlssloa  of  controversy  «=32(^--SuliHiis> 
slon  of  controversy  to  ssperlor  cosrt  heW 
appealaUe. 

Where  issues  arising  under  probate  were 
submitted  to  a  Judge  of  tiie  superior  court  "for 
his  detennination  and  decision  and  classifica- 
tion as  to  the  prior  rights  of  all  chums  herein 
set  out,  and  that  the  sale  •  *  *  shaU  be 
subject  to  such  dedsion  as  to  priority  of 
claims,"  the  judge  was  called  upon  to  dedde 
the  same  as  if  the  issues  had  been  brought 
before  the  court  by  an  action,  and  the  judge's 
disposition  is  appealable. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judg& 

In  the  matter  of  the  estates  of  Andrew 
Hackett  and  DeUa  F.  Hackett,  deceased.  Od 
submission  of  controvemy  to  superior  court. 
From  Judgment  that  Edward  Covell's  defl- 
ci^cy  Judgment  dalm  should  be  a  general 
claim  iMEalnst  the  estate,  but  that  be  was  nok 
entitled  to  hare  execution  and  sale  of  real 
property  in  satisfaction  of  bis  Judgment  In- 
dependent of  probate  [Hwceeding,  he  appeals. 
Affirmed  in  part  and  reversed  In  part. 

Charles  Grant,  of  Spokane,  for  appellant. 
S.  S.  Bassett,  of  Sp<Aane,  for  respondent. 

PARKER,  C.  J.  This  Is  a  controversr 
over  the  dalmed  right  of  Edward  Covell,  a 
Judgment  creditor  of  Andrew  Hackett  and*, 
the  Community  consisting  of  Andrew  and 
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Ddia  V.  Ha^ett,  both  docettsed,  to  bare 
BOld  under  an  execution  issued  upon  the 
Judgment  after  the  death  of  both  'Mr.  and 
Mrs.  Hackett  real  property  situated  in  Spo- 
kaoe  county  and  owned  by  Mr.  Hackett  and 
the  community  at  the  time  of  the  rendering 
of  t^e  Judgment,  upmi  which  real  proper^ 
the  Judgmoit  became  a  lien  by  Tirtue  of  its 
roidltlon  while  they  were  aUve.  XVom  the 
orda  and  Judgm^  whldi  in  effect  d«iied 
i2ie  light  of  Corell  to  have  such  execution 
and  sale  npon  die  Judgment  after  the  death 
of  Mr.  and  BIra.  Hackett,  OoveU  has  aiveal- 
ed  to  this  court 

The  controlling  facts  may  be  summarised 
as  follows:  Hie  controToray  was  submitted 
to  the  soperlinr  court  npon  a  atatonent  c£ 
fiacts  agreed  upon  by  counsel  for  the  admin- 
istratrix and  CoveU.  fDw  estates  of  Ur,  and 
Mrs.  Hackett,  boHi  deceased,  ue  being  ad- 
mtaUstered  In  one  probate  i^roceeding;  the 
agreed  statement  being  filed  and  this  con- 
troTorsy  submitted  to  the  court  ther^. 
Prior  to  the  deaths  of  Mr.  and  Mra.  Hackett 
there  was  rendered  in  the  superior  court  for 
Spokane  connty  a  Judgment  against  Mr. 
Hackett  and  the  community,  consisting  of 
Mr.  and  Mrs.  Hackett,  In  favor  of  CoveU 
for  the  sum  of  $12,368.91,  which  Judgment  it 
Is  conceded  thai  "became  and  Is  a  general  Hen 
upon  the  real  estate  of  said  Andrew  Hackett, 
deceased,  and  xtpm  any  communit7  invest  in 
real  estate  ot  said  Andrew  Hackett  and  Delia 
Hackett.  deceased."  nils  refers  cmly  to  real 
estate  in  Spokane  county.  Thereafter  both 
Hr.  and  Mrs.  Hackett  died,  and  Clara  Mc- 
Millan was  duly  appointed  and  qualified  as 
administratrix  of  their  estates  by  the  pro- 
bnte  court  for  Spokane  county,  in  which  court 
the  estates  are  now  being  administered  in 
one  probate  proceeding.  A  number  of  claims 
have  been  duly  establlsbed  against  the 
estates,  whicb  will  take  preof>dence  over  the 
Judgment  claim  of  Covell  imder  section  171 
of  our  Probate  C^ode  (Laws  of  1917,  p. 
602),  viewing  Covell's  Jtidffment  claim  mere- 
ly as  a  general  debt  of  the  estate  of  Mr. 
Hackett  and  the  commimtty,  apart  from 
the  right  Covell  may  have  to  subject  the 
real  property  of  Mr.  Hackett  and  the  com- 
munity, situated  In  Spokane  county,  to  the 
payment  of  his  Judgment  in  preference  to 
any  other  diarge  against  that  partlcalar 
real  property.  Covell  filed  his  judgment 
claim  as  a  general  claim  against  the  estate 
of  Mr.  Hackett  and  the  communlly,  but,  as 
it  is  stipulated: 

"Said  Edward  Covell  does  not  submit  his 
said  Judgment  claim  as  a  claim  to  be  paid  In 
the  administration  of  said  estate  otber  than 
as  a  claim  (or  parment  of  any  deficiencr  re- 
maining  after  sale  of  real  estate  on  which  said 
judgment  is  a  Hen  out  of  any  other  assets  of 
said  estates.** 

After  the  death  of  both  Mr.  and  Mis. 
Hackett,  CoveU  caused  execution  to  be  issued 


upon  his  Judgment,  mtirdy  independent  of 
the  probate  proceeding,  which  was  followed 
In  due  course  by  sale  thereunder  of  the  in- 
terests possessed  by  Mr.  Hackett  and  the  com- 
munity, at  the  time  of  the  rendwing  of  tlie 
Judgment,  in  certain  real  proper^  In  Spo- 
kane county  upon  which  the  Judgmoit  Imd 
become  a  lien.  At  about  the  time  Covell 
caused  the  execution  to  be  issued,  the  ad- 
ministratrix obtained  an  order  from  the 
court  In  the  prc^te  proceedii^,  anUiorizing 
the  sale  of  the  same  property  by  the  ad- 
ministratrix to  pay  the  debts  of  Oie  ortate. 
Hila  order  ot  sale  made  by  the  court  tai  the 
Iffobate  proceeding  was  evidently  rested  by 
the  court  qpmi  the  theory  that  there  could 
be  no  sale  <tf  real  propertr  ot  the  deceased 
In  satisfaction  of  Covell's  Judgment  upon 
any  «ecutton  issued  after  their  deaths  had 
occurred.  This  view  at  tbo  law  entertain- 
ed by  the  Judge  of  the.  superior  court  was 
evidently  rested  by  him  upon  section  110  of 
our  Probate  Code  (Laws  <rf  1017,  p. 
The  questicm  as  to  whether  or  not  Covell 
was  ottltled  to  execution  and  sale  so  made 
in  bis  behalf  was  submitted  to  the  court  for 
decision  by  the  following  language  ftnmd  In 
the  stipulation: 

"That  In  order  to  save  the  costs  of  obtaining 
an  order  setting  aside  said  sale  [the  execQtion 
sale]  by  said  Edward  Covell  made  as  afore- 
said, and  to  determine  fully  and  definitely  the 
priority  of  said  daims  of  said  Covell  and  otii- 
era,  hereinabove  set  out,  it  Is  herebr  agreed 
by  and  between  the  parties  hereto  that  said 
issue  shall  be  submitted  to  the  judge  of  the 
above-entitled  coort  on  the  2dth  day  of  May. 
1921.  at'  the  hoar  of  10  o'clock  a.  m.  of  said 
day,  or  as  soon  thereafter  as  same  can  be 
heard,  for  his  determination  and  decision  and 
classification  as  to  the  prior  rights  of  all  the 
claims  hereinabove  set  oat,  and  that  the  sale 
by  said  Bdward  Covell  aa  aforesaid  shall  be 
subject  to  such  decision  as  to  priority  of 
claims." 

The  matter  came  oo  for  hearing  In  the 
superior  court  accordingly,  and  resulted  In 
an  oTder  and  Judgment  which  is  In  effect  a 
decision  by  the  superior  court  that  Gov^r 
was  not  entitled  to  have  execution  and  sale 
of  the  real  property  in  aattsfaction  of  his 
Judgment  indefiaident  of  the  probate  pro- 
ceeding, and  that  his  Judgmoit  cdalm  Is  of 
the  sixth  class  in  order  of  i^efoenee,  not 
only  as  a  general  claim  against  the  estate, 
but  also  as  a  Judgment  lien  dalm  against 
the  particular  real  proi>erty  sold  under  the 
execution ;  the  court  holdUift  in  ^fact,  that 
certeln  claims  against  the  estatest  establish- 
ed as  of  the  first,  aecondt  and  fifth  clMses 
enumerated  in  section  171  of  our  Probate 
Code,  should  be  paid  In  pref  ermce  to  Covell's 
Judgment,  viewing  that  Judgment  not  only  as 
a  general  charge  against  the  estate,  but 
also  aa  a  lien  chatge  against  the  particular 
real  property  upon  which  It  became  A  lioi 
at  the  time  of  its  rendition. 
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[1]  Has  ai^llant,  Coyell,  the  right  to  have 
ezecation  upoa  his  judgment  and  sale  of  the 
property  in  question  made  thereunder.  In- 
dependent of  the  probate  proceeding,  Mr. 
and  Mrs.  Hackett  having  died  after  the  ren- 
dering of  the  jodgment  and  before  the  -ia- 
suing  of  the  execution?  This  question  is  to 
be  answered  tty  reference  to  the  following 
statutory  provisions  relating  to  the  lien  of 
jndgments  and  the  order  of  paying  debts  of 
estates  of  deceased  persons  In  course  of  ad- 
ininlatratitm : 

'me  real  estate  of  any  judgment  debtor  and 
sndi  as  he  may  scqnfre,  shall  b«  held  and  bound 
to  satisfy  any  judgment  •  •  •  of  the  su- 
perior *  •  •  court  •  •  ♦  for  the  period 
of  five  years  from  the  day  on  which  said  judg- 
ment was  rendered,  and  such  judgments  shall 
be  a  Hen  thereupon  to  commence  as  follows: 
Jndgments  of  the  superior  court  of  the  county 
hi  which  real  estate  of  the  judgment  debtor  is 
situated,  firam  the  date  of  the  entry  thereof. 
•  •   •  "   Bern.  Code,  f  44S. 

lUa  statute  remains  in  full  force,  ex- 
cept that  by  the  ptoTlatons  of  Bern.  Code,  S 
459.  later  enacted,  the  judgment  lien  con- 
tinues  for  a  period  of  six  years.  Seattle 
Brewing  &  Malting  Co.  v.  Donofrio,  59  Wa^. 
96,  lOe  Pac.  83S;  Catton  v.  BeefaUng.  78 
Wash.  167,  1S8  Pac.  669 ;  Kelleher  v.  WeUs, 
8T  Waali.  323,  161  Pac  823. 

"When  any  judgment  has  been  rendered 
against  the  testator  or  intestate  in  his  life- 
time, DO  execution  shall  issue  thereon  after  his 
death,  but  it  shall  be  presented  to  the  executor 
or  administrator,  as  any  other  claim,  but  need 
not  be  supported  by  the  affidavit  of  the  claim- 
ant,  and  if  justly  due  and  unsatisfied,  shall  be 
paid  in  due  course  of  administration:  Provid- 
ed, however,  that  tf  It  be  a  lien  on  any  property 
of  the  deceased,  the  same  may  be  sold  for  the 
satisfaction  thecwA  and  the  oiBicer  making  the 
nle  shall  account  to  the  executor  or  adminis- 
trator for  any  surplus  in  his  hands."  Probate 
Code,  S  119;  Laws  of  1917,  p.  675. 

"The  debts  of  the  estate  shall  be  paid  in  the 
following  order: 

"1.  Funeral  expenses  In  such  amount  as  the 
court  shall  order. 

**2.  Expenses  of  the  last  sickness,  in  such 
amoant  as  the  court  riiall  order. 

"8.  Wages  doe  for  labor  performed  within 
sixty  days  immedlatdy  preceding  the  death  of 
decedent. 

"4.  Debts  having  preference  by  the  laws  of 
the  United  States. 

"S.  Taxes,  or  any  debts  or  dues  owing  to  the 
state. 

Judgments  rendered  against  the  deceased 
in  his  lifetime  which  are  liens  upon  real  estate 
m  which  executions  mi^t  have  been  issued  at 
the  time  of  his  death,  and  debts  secured  by 
mortgsges  in  the  o^dar  of  their  priority, 
n.  AH  other  demands  against  the  estate.** 
Probate  Code,  |  171;  Laws  of  1917,  p.  692. 

It  ts  argued  in  behalf  of  the  administratrix 
tb&t,  while  Bern.  Code,  t  44S,  in  terms  makes 
the  judguHmt  a  lien  upon  the  real  property  of 
ttie  Judgmtmt  debtor,  such  lien  ceases  to  be 


effective  as  a  lien  uptu  ttie  real  property 
of  the  judgmwt  debtor,  after  his  death, 
superior  to  the  five  classes  of  debts  and  charg- 
es which  may  be  established  against  his 
estate,  mentioned  in  the  first  five  subdivi- 
sions of  section  171  of  the  Probate  Code 
above  quoted.  It  will  be  conducive  to  a  clear 
comprehensicHi  of  the  conditions  of  our  prob- 
lem to  be  reminded  that  there  is  a  marked 
distinction  between  the  question  of  the  order 
of  priority  of  estaUlehed  claims  against  an 
estate  of  a  deceased  person,  viewed  as  gen- 
eral claims  against  all  property  Indiscrimi- 
nately, real  and  pwsonal,  whidi  such  de- 
ceased person  may  leave,  and  the  question  of 
^ortty  of  liens  upon  real  property  situated 
In  a  glv^  county,  which  such  deceased  per- 
son may  leave.  As  to  general  claims  against 
an  estate,  none  of  whicii  are  liens  against 
any  particular  property  or  class  of  property 
of  the  estate,  it  se^s  plain  that  they  are  to 
be  iHtid  in  the  order  mentioned  in  section  171 
above  quoted,  and  that  in  so  far  as  Covell 
is  seeking  payment  ot  his  judgm^t  out  of 
the  estate  generally — which  he  is  here  seek- 
ing only  to  the  extent  of  any  deficiency  there 
may  be  due  thereon  after  exhausting  the 
real  property  upon  which  it  is  a  lien — his 
claim  must  take  rank  as  one  of  the  sixth 
class  mentioned  In  section  171  above  quoted. 

But  that  la  not  the  real  question  here  ive> 
sented.  We  are  here  inquiring,  not  as  to  bis 
preference  ri&it  as  a  creditor  having  a 
claim  dtargeable  against  all  propraty,  real 
and  personal,  wherever  rttnated,  whldi 
might  be  owned  by  tbe  estates,  but  as  to  bis 
right  to  have  his  Judgmmt  claim  satisfied 
out  of  the  portlcnlar  property  upon  which  It 
became  a  lien  at  Oie  time  of  Its  rendition  in 
preference  to  otber  general  claims  against 
the  estates.  Tlie  concluding  proviso  of  sec- 
tion 110  above  quoted  renders  it  plain  that 
execution  may  issue  upon  a  Judgment  after 
the  death  of  the  Judgment  d^tor  if  the 
Judgment  be  "a  lien  on  any  property"  of 
the  deceased  judgment  debtor,  looking  to  the 
sale  of  such  property  in  satisfaction  of  the 
jodgment,  Independent  of  the  administration 
of  the  estate  of  the  deceased  Judgment  debtor 
in  a  probate  proceeding.  It  is  argued  that 
the  proviso  of  section  119  refers  only  to  spe- 
cific liens  of  su<A  a  nature  as  are  foreclos- 
able  by  a  suit  in  equity,  such  as  mortgages, 
mechanics'  liens,  etc.  This  we  think  is  not 
a  correct  view  of  -  this  proviso.  It  Is  true 
the  Judgment  lien  upon  real  property  of  the 
Judgment  debtor,  which  comes  Into  being 
upon  the  rendition  of  a  Judgment  of  a  superi- 
or court,  may  not  be  specific  in  the  sense 
that  the  Judgment  specifically  describee  the 
real  property  upon  which  it  becomes  a  lien; 
but  Bucb  Hen  Is  none  the  less  a  real,  vital, 
existing  lien  upon  all  the  real  property  of 
tbe  judgment  debtor  situated  in  the  county 
wherein  the  judgment  Is  rendered.  We  are 
not  here  concerned  with  how  It  may  become 
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a  Ifen  upon  the  jndgment  debtor's  real  prop- 
erty situated  eUewhere,  or  upoa  bis  personal 
property.  Were  It  not  for  the  alxth  sub- 
division of  section  171  It  seems  to  us  there 
coald  be  no  possible  ground  for  the  conten- 
tion here  made  by  counsel  for  the  admlnlB- 
tratrlx  to  rest  upon.  Indeed  she  seems  to 
rest  her  contention  wholly  upon  the  sixth 
subdivision  of  section  171  In  arguing  that  it 
la  therein  In  effect  provided  that  a  general 
lien  upon  the  real  estate  ceases  to  be  sudi 
upon  the  death  of  the  judgment  debtor  In  so 
far  as  the  priority  of  those  claims  mentioned 
In  the  five  preceding  classes  enumerated  in 
section  171  la  concerned.  This  argument 
could  vrlth  as  much  reason  be  directed 
against  debts  of  the  estate  secured  by  a  mort- 
gage; for  such  debts  by  this  same  sub- 
division 6  of  section  171  are  put  In  the  same 
class  as  debts  secured  by  Judgment  Hens  on 
real  property ;  and  manifestly  It  was  never 
Intended  that  the  lien  of  a  mortgage,  as 
against  property  of  a  deceased  person,  dioold 
be  Impaired  by  the  general  provisions  of  sec- 
tion 171.  It  seems  to  us  that  the  conclusion 
cannot  be  escaped  that  the  provisions  of  sec- 
tion 171  of  the  Probate  Code,  specifying  the 
order  In  which  debts  of  an  estate  shall  be 
paid,  does  not  In  the  least  Impair  the  Hen  of 
a  judgment  upon  real  property  of  the  de- 
ceased which  became  established  prior  to  the 
death  of  the  deceased  at  provided  by  Rem. 
Code,  i  445. 

Counsel  for  the  administratrix  seems  to 
think  that,  because  all  the  property  of  these 
estates  Is  the  real  property  here  In  ques- 
tion situated  In  Spokane  county,  as  the  rec- 
ord spems  to  show,  this  fact  has  some  con- 
trolling force  in  our  present  Inquiry;  but 
this  is  a  mere  coincidence,  which  we  think 
cannot  In  the  least  Impair  Covell's  Judgment 
lien  against  the  Interests  of  the  deceased  In 
the  real  property  situated  in  Spokane  county. 
Plainly  that  lien  cannot  be  affected  by  the 
amount,  more  or  less,  of  the  personal  prop- 
erty of  the  estate  or  the  amount,  more  or 
lees,  ot  the  real  prt^rty  of  the  estate  situ- 
ated elsewhere  than  in  Spokaoe  county,  up- 
on  which  OoT^'8  Judgment  Is  not  claimed 
to  be  a  Hen. 

The  dedslcniB  of  other  oonrts  brought  to 
our  attentiim  we  find  do  not  materially  aid 
us  here.  Bead  superfldally,  they  seem 
conflicting,  bat  probably  they  are  not  so, 
read  in  tbe  ll^t  of  the  different  statutes 
discussed  ther^n.  The  reasoning  In  our  re- 
cent decision  In  Hawley  t.  Isaacson  (Wash.) 
200  Pac.  1100,  seems  In  harmony  with  the 
c(mclu8lon  we  here  rea^  thon^  we  do  not 
cite  that  decision  as  b^g  directly  In  p(rfnt 
here. 

[2]  Some  eontwitlon  Is  made  In  behalf  of 
the  administratrix  tiiat  there  can  be  no  ap- 
peal trom  the  dlq^tton  of  this  etrntrorersy 
made  by  the  superior  court  or  the  Judge 
thereof  seemingly  rested  upon  the  theory 


that  by  the  terms  of  tiie  stipulation  It  was  only 
submitted  to  the  superior  Judge  as  an  arbiter 
whose  decision  was  to  become  final,  rather 
than  to  the  superior  court  for  official  Judi- 
cal determination.  We  cannot  agree  with 
this  view  of  the  submls^on  of  the  contro- 
versy. We  think  the  record  plainly  shows 
that  It  was  submitted  to  the  court  as  such, 
and  that  the  judge  was  called  upon  to  de- 
cide it  the  same  as  if  It  bad  been  brought 
before  the  court  by  an  action  commenced  by 
the  administratrix  looking  to  the  setting 
aside  of  the  sale  made  under  the  execution 
issued  upon  Cove's  Judgment.  It  seems 
quite  plain  to  us  that  the  Judge's  dlspoM- 
tloD  of  the  controversy  is  appealable  to  this 
court. 

Ix>oking  to  the  language  of  the  Judgment 
rendered  by  the  superior  court  disposing  of 
the  controversy,  entirely  apart  from  the  rec- 
ord upon  which  It  Is  rendered,  It  seems  hard- 
ly proper  for  us  to  reverse  the  Judgment  In 
terms,  since  it  does  correctly  determine  the 
priority  and  order  of  payment  of  the  several 
classes  of  general  claims  established  against 
the  estate,  putting  Covell's  judgment  in  the 
sixth  class  as  provided  by  section  171  of  the 
Probate  Code.  In  so  far  as  it  was  so  ad- 
Judged,  viewing  Covell's  deficiency  Judgment 
claim  merely  as  a  general  claim  against  the 
estate,  the  Judgment  is  correct.  But  tfae 
Judgment,  read  in  the  light  of  the  record 
on  wbldi  It  was  rendered,  has  the  effect  of 
denying  the  superiority  of  Covell's  Judgment 
as  a  ll«i  on  the  real  propoty  of  the  estates 
situated  In  Spokane  county,  and  also  his 
right  to  have  execution  Issued  upcm  his  Judg- 
ment and  sale  made  of  the  real  property 
upon  whidi  It  is  a  Hen,  independent  of  the 
probate  proceedings.  We  think  the  court 
erred  In  declining  to  embody  In  Its  Judgment 
appropriate  language  sustaining  the  sale 
made  under  the  execution  Issued  upon 
Covell's  judgment,  and  In  declining  to  con- 
fine Its  Judgment  with  reference  to  the  or- 
der of  payment  of  the  debts  of  the  estate 
to  prf^rty  of  the  estate  other  than  the  real 
property  in  question,  and  to  the  proceeds  of 
the  execution  sale  of  the  real  property  In 
question  in  so  far  as  there  may  be  any  sur- 
plus as  the  result  of  the  execution  sale  over 
and  above,  the  amount  necessary  to  satisfy 
Oovell's  Judgment  claim.  Tfae  cause  Is  re- 
manded to  tfae  superior  court,  with  dlrecttoos 
to  correct  Its  Judgm»t  accordingly. 

We  note  that  It  appears  In  the  record  tbat 
there  Is  an  action  pending — which  we  assume 
has  not  yet  been  determlnel— commraiced  by 
Mr.  Hackett  during  fals  lifetime  against 
Covell  looking  to  the  setting  aside  of  Dove's 
Judgment.  It  seems  unfortonate  ttiat  the 
questitm  ct  the  validity  of  that  Jndi^ent,  so 
drawn  in  question,  was  not  finally  deter- 
mined before  this  controversy  was  deter- 
mined, or  determined  In  this  oontroTer^. 
But  ^hat  was  not  done,  and  we  therefore  con* 
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dude  that  the  Queetton  of  the  validity  of 
Covell's  judgment— which  Judgment  Is  here 
conceded  to  be  good  In  form  and  In  so  far  as 
the  record  upon  which  It  Is  rested  Is  con- 
cerned— should  not  be  foreclosed  or  deemed 
adjudicated  by  this  proceeding.  If  the  final 
prosecution  of  that  action  should  result  in  a 
determination  that  the  judgment  upon  which 
the  execution  was  Issued  and  the  sate  made 
are  invalid,  of  course  the  sale  would  fall 
with  the  judgment,  except  as  to  possible  In- 
nocent purchasers  through  mesne  convey* 
ances  after  the  execution  sale" and 'the  sher- 
iff's deed  issnf^  in  pursuance  thereof.  The 
superior  court  is  also  directed  to  so  save 
this  question  from  being  res  judicata,  by 
aniroprlate  language  In  its  corrected  judg- 
mmt  to  be  raidered  as  taer^n  directed. 

BOYEY,  MACKINTOSH,  HOLOOMB,  and 
UAIN,  JJ^  concur. 


«»  Wuh.  126) 

VAIL  V.  SEABORG  et  aL  (Ne.  17074.) 

(Supreme  Coort  of  Washlncton.  Hay  11, 

1922.) 

1.  ComtitatloeaJ  law  «=>62— Ffsli  «s»9— Stat- 
tte  aathorizlag  state  flsherles  board  to  adopt 
reselatteaa  geveralng  food  flsh  held  net  veld 
11  a  deiegatlee  of  legislative  powers. 

Laws  1921,  pp.  S8,  69,  {g  108-111,  and  page 
71S,  H  10,  11,  providing  for  the  creation  of 
the  state  fisheries  board  and  authorizing  the 
board  to  idopt  rules  and  regulations  governing 
the  posaesBton.  disposal,  and  sale  of  food  fishes 
within  the  state,  Mtd  not  void  aa  a  delegation 
of  legtslative  power. 

2.  Evideaoe  «=>20(l)— It  Is  a  well-kaown  fact 
that  the  salmon  ladaitry  la  the  state  Is  rap- 
My  dlsappearlMf. 

In  action  Involving  valldi^  of  statutes  au- 
thorUng  state  fisheries  board  to  regulate  the 
posBcssion,  disposal,  uid  sale  of  food  fishes 
within  the  state,  kM,  that  H  Is  a  weU-known 
fiut  that  the  salmon  lodastry  of  the  state  ia 
i^UIt  disavpearfaig, 

3.  FMi  «s>l,  8— Food  flsh  la  waters  of  state 
bsleeg  to  the  people  of  the  whole  itate. 

The  food  fish  In  the  waters  of  the  state  be- 
loag  to  the  people  of  the  whole  state,  and  the 
itste  through  its  Legislature  has  the  same  right 
of  regolation  and  control  of  such  property  that 
it  has  of  any  other  state  property;  persons 
hiTing  no  property  In  such  fish  prior  to  the 
taking  of  the  fish  from  the  water  because  of 
the  fact  that  they  are  engaged  In  the  business 
of  fishing. 

4.  Flsh  «=»I2— Orders  of  state  fisheries  board 
prohibiting  taltiag  of  salmon  from  waters  of 
Paget  Soand  not  violative  of  Joint  oompaot 
between  states  of  Washlagton  and  Oregon. 

Orders  of  state  fisheries  board  prohibiting 
the  taking  of  salmon  from  the  watera  of  Pa- 
get Sound  between  certain  dates  Md  not  vio- 


lative of  the  joint  compact  betwsen  the  states 
of  WaahingtoD  and  Oregon,  Laws  1915,  p.  115, 
i  116;  such  compact  having  reference  only  to 
the  waters  of  the  GolnmMa  river  and  its  tribu- 
taries. 

S.  Constitutional  law  «=»278(6)— Eminent  do- 
main ®=»2  (4)— Statute  authorizing  state  fish- 
eries board  to  prohibit  fishing  between  oor- 
tala  dates  held  aot  to  take  property  witheet 
dee  proeeas  ef  law  er  withoat  Jnst  eoMpeasa- 
tloik 

Laws  1921,  pp.  SB,  69.  K  108-111.  and 
page  715,  H  10,  11,  anthori^ng  atate  fisheries 
board  to  prohibit  fishing  between  certain  dates, 
held  not  to  take  property  of  one  engaged  In  the 
business  of  fishing  without  due  process  of  law 
or  withont  Just  compensation  in  violation  of 
Const.  U.  S.  Amends.  6  and  14. 

Tolman,  J.,  dissentlag. 

En  Banc  * 
Appeal  from  Saperior  Gonrt,  Skagit  Ooan- 
ty;  Angustua  Brawley,  Jtidga 

Action  by  0.  S.  Tall  against  D.  A.  Sea- 
borg  and  others.  Judgment  of  dismissal,  and 
plaintiff  appeals.  Afl3rmod. 

Thomas  Smith,  of  Mt  Yernon,  and  O.  B. 
Abrams  and  WUl  J.  Griswold,  both  of  B«ll- 
ingham,  for  appellant 

ijindsay  Ll  Thon^son,  of  Olympla,  fOr  re- 
spondents. 

HOVEX,  3,  This  Is  an  appeal  from  a  Jodg- 
ment  of  dlsmlasal,  after  the  Bogtalntng  of  a 
itemarrer  to  a  complaint,  whereby  an>el- 
lant  sought  to  enjoin  the  reqpondeuts  fr<»n 
enframing  the  rules  and  orders  ct  the  atate 
fisheries  board,  and  partlcnlariy  cnrtaln  or- 
ders of  Out  respondent  board  iwoblblting  the 
taking  of  salmon  from  the  waters  of  PugeC 
Sound  from  the  20&  day  of  Axigaet  to  the 
I5tb  day  of  Septembet,  and  from  13m  2eth 
day  of  Oct(4>er  to  the  80th  day  of  the  fbl- 
lowing  April,  by  any  fishing  appliance  or 
any  means  whatsoever  ezceg;tt  with  hook  and 
line,  and  prohibiting  the  sale  and  disposal 
of  any  salmon  which  has  been  so  taken. 

It  is  alleged  In  the  comi^int  that  app^ 
lant  la  engaged  In  the  buaineea  ot  fishing 
tor  aalmon  wltti  gill  nets  In  the  waters  of 
Puget  Sound,  and  has  an  investment  in  the 
form  of  fisbittg  boats  and  appliances  devoted 
to  this  particular  purpose,  and  that  this 
la  his  only  means  of  livelihood,  and  that  a 
great  many  other  citizens  of  this  state  are 
similarly  situated.  It  Is  alleged  that  the 
enforcing  of  these  orders  will  deprive  the 
plaintiff  end  others  similarly  situated  of 
their  means  of  llv^hood. 

There  are  a  good  many  other  allegations  to 
the  same  effect,  but  we  have  stated  enough 
to  sbow  a  sufficient  Injury  If- the  a[H?eIlant 
is  in  a  position  to  complain. 

It  la  alleged  in  the  complaint,  and  nrged 
upon  the  argument,  Oat  -the  wdets  in  qoes- 
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tlon  are  void  because  the  respondeot  board 
which  made  tbem  was  formed  and  acts  by 
Tirtne  of  the  [ffOTislons  of  section  108  et 
seq.  of  chapter  7  of  the  Laws  of  1921  of  this 
state,  being  a  iMrtion  of  the  act  known  as 
the  "AdminlstratlTe  Code."  The  portions  of 
chapter  7  relative  to  this  snbject-matter  are 
as  follows: 

*'Sec.  108.  The  food  fishes  In  the  waters  of 
the  state  of  Washington  shall  be  preserredt 
protected,  and  perpetuated,  and  to  that  end 
such  food  fishes  shall  not  be  taken  at  such 
times  or  places,  by  such  means,  or  in  such  man- 
ner, as  vMl  impair  the  supply  thereof. 

"flee.  109.  The  Governor  shall  have  the 
power,  and  it  shall  be  his  duty,  to  appoint 
three  citizens  of  this  state  who  have  a  general 
knowledge  of  fish  and  fisheries  of  the  waters  of 
and  adjacent  to  the  state  of  Washington,  as 
memben  of,  and  who  shaU  constitute,  the  state 
fisberies  board  to  serve  at  the  pleasure  of  the 
Governor,  and  who  shall  receive  their  actual  and 
necessary  expenses  wbUe  engaged  in  the  per- 
formance of  their  dnties. 

"Sec.  110.  The  sUte  fisheries  board  sbaU 
have  the  power  to  investigate  the  babits,  sup- 
ply, and  economic  uses  of,  and  to  classify,  the 
food  fishes  in  the  waters  of  the  state  of  Wash- 
ington and,  from  time  to  time,  make,  adopt, 
amend,  and  promulgate  rules  and  regulations 
governing  the  taking  thereof,  (1)  fixing  the 
times  when  the  taking  of  the  several  classes  of, 
and  ail.  food  fishes  is  prohibited,  (2)  specifying 
and  defining  the  places  and  waters  in  which 
the  taking  of  the 'several  classes  of,  and  all, 
food  fishes  Is  prohibited,  and  (8)  defining,  fix* 
ing,  and  pres^nibing  the  kinds  of  gear,  appli- 
ances, or  other  means  that  may  be  used  in 
taking  the  several  classes  of  food  fidies,  and 
the  times,  places,  and  manner  of  nsing  the 
same. 

"Sec.  111.  AH  laws  relating  to  the  matters 
referred  to  in  the  last  preceding  section  are 
hereby  repealed  as  statutes,  and  are  hereby 
constituted  and  declared  to  be  operative  and  to 
remain  in  force  as  the  rules  and  regulations  of 
the  state  fisheries  board,  until  such  time  as  they 
or  any  of  tbem  are  amended,  modified,  or  re- 
voked by  the  state  fisheries  board:  Provided, 
that  holders  of  existing  fishing  locations  shall 
hold  and  enjoy  the  same  with  the  exclusive 
right  to  operate  thdr  fishing  appliances  there- 
on under  the  rules  and  reftulotions  of  said 
board  at  all  times  when  fishing  in  the  waters 
where  each  locations  are  situated  shall  be  per- 
mitted.** 

At  the  same  session  the  Legislature  passed 
an  act,  ths  same  being  chapter  180  of  the 
laws  of  that  session,  whl^  contains  the 
following  sections: 

"Sec.  10.  The  food  fishes  in  the  waters  of 
the  state  of  Washington  shall  be  preserved, 
protected  and  perpetuated,  and  to  that  end  such 
food  fishes  shall  not  be  possessed,  sold  or  dis- 
posed of  at  such  times  as  wOI  Impair  the  supply 
thereof. 

"Sec.  11.  ^e  state  fisheries  board  shaU 
have  the  power  from  time  to  time  to  make, 
adopt,  amend  and  promulgate,  in  the  manner 
provided  hy  law,  nles  and  regulations  govern- 
ing the  poBsesidon,  disposal  and  sale  of  food 


fishes  within  the  state  of  Washington,  whether 
taken  within  or  without  the  state  of  Wash- 
ington, fixing  the  times  when  the  possession, 
disposal  or  sale  of  the  several  dasaes  at  or  all, 
food  fishes  Is  prohibited." 

[1]  Prior  to  the  enactmoit  of  the  statntes 
In  questtmi,  there  had  been  In  force  a  great 
many  lawa  of  this  state  prescrU)ing  in  con- 
siderable detail  tbe  operation  of  the  flahlng 
bustaess.  It  will  be  noted  thai:  by  the  pro* 
vlaions  of  section  111  these  laws  are  all  re* 
pealed,  bnt  they  are  otmtinned  as  rules  and 
r^olaticmB  until  each  time  as  the  new  board 
shall  see  fit  to  change  the  same.  The  main 
contention  of  appellant  Is  that  the  acts  in 
question  constitute  a  dti^tlon  of  legisla- 
tive ]>ower,  and  an  able  argument  is  pre- 
srated  to  the  general  effect  that  the  acts 
In  qaestion  violate  the  recognized  rule  that 
a  Legislature  cannot  delegate  Its  power  to 
legislate  to  a  l>oard  or  commission. 

The  recognized  dlstinctitm  In  matters  of 
this  kind,  however,  is  between  power  to 
legislate  and  the  power  to  administer.  This 
Is  well  stated  in  a  case  cited  by  appelant. 
State  V.  Nonnand.  76  N.  H.  641,  85  AtL  899, 
Ann.  GaSL  1913B,  996: 

"Congress  cannot  delegate  its  power  to  make 
a  law;  but  it  can  make  a  law  and  delegate  a 
power  to  an  administrative  officer  to  determine 
a  fact  or  condition  of  afFsirs  in  reKSrd-to  which 
the  law  makes  Its  own  action  depend.** 

[2]  The  great  increase  in  the  duties  of  the 
governing  bodies  bas  brought  about  a  de- 
mand that  matters  In  which  the  general  pub- 
lic are  interested  shall  be  governed  In  their 
details  to  an  extent  impracticable  to  be  at- 
tended to  by  the  legislative  bodies  which 
meet  only  biennially,  and  statutes  of  this 
character  are  passed  to  meet  the  situation. 
The  fact  that  Legislatures  formerly  attend- 
ed  to  the  details  does  not  change  the  diar- 
acter  of  such  details  from  that  of  an  ad- 
ministrative character.  By  section  108  the 
purpose  of  the  Legislature  is  declared.  It 
is  a  well-known  fact  that  the  salmon  indus- 
try of  the  state  is  rapidly  disappearing,  and 
the  Legislature  declares  its  purpose  to  pro- 
tect and  perpetuate  It 

That  this  is  a  sufficient  act  of  legislaticm 
is  supported  by  the  decisions  of  this  court 
In  Cawsey  v.  Brlckey,  82  Wash.  663,  144 
Pac.  938;  Spokane  Hotel  Co.  v.  Younger, 
113  Wash.  359,  194  Pac  605;  Carstens  v. 
De  Sellem.  82  Wash.  643,  144  Pac.  934; 
State  ex  reL  McBrlde  v.  Superior  Co^i^t, 
103  Wash.  409, 174  Pac.  973 ;  SUte  v.  Storey, 
61  Wash.  630,  99  Pac.  878;  Larsen  v.  Rloe, 
100  Wash.  642.  171  Pac.  1037;  and  a  very 
persuasive  parallel  was  drawn  by  the  At- 
torney General  of  section  108  of  this  act 
with  section  2  of  chapter  174  of  the  Laws 
of  1913,  the  latter  being  a  section  of  the 
minimum  wage  law. 

^e  former  acta  were  an  exercise  (tf  the 
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pcUtt  pover  and  ^It  wttb  ooAtract  ilghta 
brtweeu  Indlvldtiala.  WheOies  Bectton  108 
woold  be  a  suffldait  act  of  le^slatlon  In  aU 
cues  we  an  not  called  upon  to  decide  In 
thli  case. 

[t]  The  fbod  flab  In  the  waters  of  tb* 
state  btiong  to  the  peoide  of  the  whole  states 
and  the  state  throngfa  Its  Leglslattire  has  the 
same  right  of  regidatlon  and  control  of  this 
property  that  tt  Ims  of  any  other  state  pn^ 
wty.  The  tact  that  appelant  and  oUiers  are 
engaged  In  the  bnslneu  of  tafcliig  fldi  does 
not  gtve  them  any  property  In  Qie  fish  prior 
to  taking.  The  right  exists  hi  the  state  In 
the  first  place  to  say  whether  any  fish 
whatever  shall  be  takeu.  By  the  act  In 
question  the  right  to  flah  la  provided  tor, 
but  only  nnder  soch  regnlatlons  as  shall  be 
found  by  a  properly  constttnted  board  to  pre- 
serve and  perpetuate  the  snpply.  We  sns- 
talned  a  similar  act  In  Cawsey  v.  Bric^ey, 
82  Wash.  663,  144  Pac.  988,  rdative  to  the 
regulation  of  game  by  county  commlsBloners. 
We  ctmsider  the  following  casea  in  point: 
Portland  Fish  Co.  v.  Benson,  56  Or.  147, 
108  Pac.  122 ;  Ex  parte  Fritz,  86  Miss.  210, 
38  Sontb.  732,  109  Am.  St.  B€{>.  700;  Com- 
monwealth v.  SIsson,  189  Mass.  247,  75  N. 
E.  619,  1  L.  R.  A.  (N.  S.)  752,  109  Am.  St 
Bep.  630;  State  v.  Nelson,  81  R.  I.  264,  77 
Aa  170. 

In  United  States  v.  Grimand,  220  U.  S. 
506,  31  Sup.  Ct  480,  SS  li.  Ed.  663.  the 
Supreme  Court  of,  the  United  States  nses 
the  following  language: 

'^0  pastBve  aheep  and  eatUe  on  the  reserva- 
tion, at  win  and  irithont  restraint,  might  inter- 
fere wrioaslj  witli  the  accompliBhnieDt  of  the 
parpoaes  for  which  they  were  established.  *  *  * 

"In  the  natnre  of  things  it  was  impracticable 
for  Congress  to  provide  general  regnlatlons  for 
these  rarlons  and  varying  details  of  manage- 
ment. Each  reservation  had  its  pecnHnr  and 
sperinl  featnres:  and  in  autfaorizing  the  Secre- 
tarr  of  Agricnltare  to  meet  these  local  condi- 
tiona  Congress  was  merely  conferring  admlnis- 
trative  fonetloas  upon  an  agent  •   •  • 

*Trom  the  beginniag  of  flie  government  vari- 
ous acts  have  been  passed  conferring  upon  ex* 
ecative  officers  power  to  malte  mles  and  rego* 
lations— not  for  the  government  of  their  de- 
partments, but  for  administering  the  laws 
whidi  did  govern.  None  of  these  statutes  conld 
confer  legislative  power.  Bat  when  Congress 
bad  legislaied  and  indicated  its  will,  it  could 
tin  to  those  who  were  to  act  nnder  sncfa  gen- 
eral provisions  'power  to  fill  up  the  details*  by 
tiie  establishment  of  admfadstratlve  rules  and 
rcfDlatlonB.   •   •  ••• 

A  voy  recmt  case  Is  State  v.  Dudley, 
182  N.  C.  822,  109  S.  B.  63.  In  this  case 
the  Siqireme  Court  of  North  Carolina  sus- 
tained an  act  In  all  respects  similar  to  the 
act  now  under  OHislderation,  with  the  ex- 
ceptlon  that  the  North  Carolina  act  pro- 
vides for  giving  notice  of  the  regulattons 
before  they  become  eaecttve;  but  this  lat- 
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ter  provision  has  no  bearing  upon  the  ques- 
tion of  wbellur  there  Is  a  ddiegatlon  of  leg* 
islatlve  power,  and  notice  of  regnlationB  is 
not  necessary  to  due  process.  Spokane  Hotel 
Co.  v.  Tounger,  suive. 

We  cfmclude  that  the  act  in  question  Is  not 
invalid  as  a  delegation  of  legialaUve  power. 

It  is  also  urged  that  the  orders  are  void 
because  not  enacted  under  the  reqalremente 
prescribed  for  legislative  acts;  but,  as  we 
conclude  the  orders  are  of  an  administrative 
character,  it  is  not  necessary  to  further 
discuss  this  question. 

£4]  It  Is  also  contended  that  the  ordos 
are  raid  because  of  the  provisicms  of  sec- 
tion lie  of  the  Laws  of  1915.  p.  116,  being 
the  enactment  mtitled  "Joint  Compact  Be- 
tweu  the  States  of  Washli^ton  and  Oregw." 
TbiB  oompact  relates  solely  to  the  waters 
of  Ootnmbia  river  and  Its  tributaries.  It  has 
no  application  to  the  subject-matter  of  this 
controversy.  It  will  therefore  be  unneces- 
sary to  Inquire  at  this  time  what  efTect  new 
legislation  may  have  upon  the  compact 

[II  It  Is  also  stated  that  the  act  in  ques- 
tion violates  the  Fifth  and  Fourteoatb 
Amendments  to  the  Constitution  of  the 
United  States.  In  his  argument  on  this 
branch  of  the  case  appellant  starts  out  by 
conceding  that  he  has  no  property  rights 
In  or  to  the  flsb  native  to  the  waters  of  the 
state  at  Washington,  and  that  the  Legis- 
lature has  unlimited  power  with  reference  to 
the  same.  But  he  contends  that  be  has  a 
license,  ■  and  that  this  Is  a  "franchise"  as 
defined  in  Walker  v.  Stone,  17  Wash.  678, 
50  Paa  488.  The  case  in  question  dealt 
merely  with  the  right  of  the  holder  of  a 
license  to  a  fishing  location  to  prevent  tres- 
pass from  one  not  authorized  to  &h  with- 
in the  territory  covered  by  the  right  It 
is  not  claimed  In  the  present  case  that  the 
appellant  has  any  license  to  fish  contrary  to 
valid  rules  and  regulations. 

In  State  v.  Hals,  90  Wash.  640,  166  Paa 
396,  we  decided  that  a  fishing  location  li- 
cense gave  no  vested  property  right  in  the 
holder  as  against  the  state. 

The  argument  on  this  branch  seems  to  pro- 
ceed upon  the  basis  that  due  process  of  law 
is  not  provided.  In  the  case  of  Oeer  v. 
Connecticut  161  U.  S.  519.  16  Sup.  Ct  600, 
40  L.  Ed.  793,  Hr.  Justice  White  used  the 
following  language; 

"The  ownership  being  In  the  people  of  the 
state,  the  repository  of  the  sovereign  authority, 
and  no  individual  having  any  property  rights  to 
be  affected,  it  necessarily  results  that  the  Leg- 
islature, as  the  representative  of  the  people  of 
the  state,  may  withhold  or  grant  to  Individuals 
the  right  to  hunt  and  kill  game  or  qualify  or 
restrict,  as  in  the  opinions  of  its  members  will 
best  subserve  the  public  welfare.  Stated  in 
other  language,  to  bunt  and  kill  game  is  a  boon 
or  privDege.  granted  either  expressly  or  im- 
pUedly  by  the  sovereign  authori^—not  a  right 
inherent  in  each  individual,  and  cmsequently 


Digitized  by  Google 


%8 


207  PACIFIC 


BBPORTER 


(Waeh. 


DothiQs  !•  taken  away  from  the  IndiTidoal  when 
be  is  denied  the  pririlege  at  stated  eeasons  of 
huntins  and  billing  game." 

The  same  rale  was  annoDnced  In  State 
T.  Tlce,  69  Wash.  403,  125  Pac.  168.  41  h. 
a.  A.  (N.  S.)  469. 

We  conclude  that  the  acta  In  question 
are  a  valid  exercise  of  the  legislative  power 
of  the  state,  and  that  the  orders  complained 
of  are  a  valid  exorcise  of  the  administratiTe 
board  created  by  chapter  7  of  the  Laws  of 
1921.- 

The  Judgment  ie  affirmed. 

PARKER,  O.  J.,  and  MI-tCHELL,  rUIJi- 
ERTON,  BRIDGES,  and  MAIN,  JJ..  concur. 

HOLCOMB,  J.  I  concur  In  the  result 
solely  upon  the  ground  which  I  wish  to  make 
clear  and  positive,  and  which  is  all-suffl- 
dent,  that  the  legislation  In  question  is  not 
of  tile  character  of  those  involved  in  Spokane 
Hot^  Co.  Younger,  113  Wash.  359,  191 
Pac  695,  but  is  merely  regulatica  of  dealing 
wltti  pn^ierty  belonging  wholly  to  the  people 
of  the  state.  The  details  of  such  regula- 
tions are  mer^  committed  to  administrative 
otUcers.  Otherwise,  such  delegation  of  pow- 
ers could  never  be  logically  and  constitn- 
tionally  sustained. 

TOLMAN»  J.  (dissenting).  While  in  hearty 
sympathy  with  the  purpose  sought  to  be 
accomplished  by  the  so-called  legialation  here 
In  question,  I  cannot  concur  with  the  ma- 
jority. Admitting  that  food  fish  In  the 
waters  of  the  state  belong  to  the  whole 
people,  and  that  the  L^slature  has  the 
same  power  of  regulation  and  control  there- 
of as  It  has  of  other  state  property,  yet  the 
fact  remains  that  such  power  must  be  ex- 
ercised in  the  regular  and  constitutional 
way,  and  can  no  more  be  delegated  than 
the  power  to  legislate  upon  other  subjects. 

It  being  conceded  by  the  majority  that, 
under  all  the  authorities,  the  Legislature 
cannot  delegate  Its  power  to  make  the  law, 
that  question  need  not  now  be  discussed. 

Clearly,  in  dealing  with  food  fish  belong- 
.Ing  to  the  state,  the  Legislature  might  have 
forbidden  the  taking  of  such  fish  at  all,  or 
during  the  spawning  season,  for  a  limited 
time  preceding  such  season,  on  or  near  the 
placiBs  of  spawning,  and  fixed  any  other 
conditions  for  the  perpetuation  of  the  sup- 
ply, and  then  left  to  an  administrative 
board  the  duty  of  determining  when  the 
spawning  season  occurs  at  each  particular 
place,  how  long  it  lasts,  and  like  matters 
which  require  study  and  investigation ;  but 
here  the  whole  subject-matter  is  attempted 
to  be  placed  in  the  hands  of  an  administra- 
tive body,  with  full  power  to  legislate  oo 
every  idiase  of  the  question.  To  my  mind 


this  Is  a  dear  attempt  to  delegate  legisla- 
tive power. 

It  was  well  said.  In  effect,  by  the  Attorney 
Ueneral  in  oral  argument,  that  the  appel- 
lant's contentions  would  have  been  force- 
ful 20  years  ago,  since  which  time  the  conrts 
have  gone  far  in  the  direction  now  taken  by 
the  majority.  This  is  unfortunately  true. 
By  reason  of  the  supposed  good  to  be  accom- 
plished 'in  each  iNartlcular  instance,  the 
courts  have  indeed  more  and  more  departed 
from  the  firm  foundation  upon  which  rep- 
resentative government  rests,  and  little  by 
Uttle  iusiduoudy  and  almost  Imperceptibly, 
there  has  grown  up  a  line  af  authorities, 
which  with  slight  exaggeration,  seems  to  war- 
rant tlie  views  of  tb»  majority ;  and,  unless  a 
halt  be  called,  by  the  same  growth  am  tinned 
represoitatlTe  goTemment  wiU  be  wholly 
ab(4i8hed.  Believing  ttut  we  luLve  already 
reached  the  extreme  limit,  I  can  go  no  for* 
ther,  and  therefore  dissent. 


(120  Wuh.  ItH 

STATE  ox  rel.  EWING  V.  MORRIS. 
(N*.  16931.) 

(Soprema  Oonrt  of  Washington,   liay  12, 
1922.) 

1.  Mertflaiet  <B»474—Reealv«r  on  Bertiage 
ferseloenre  to  efloar  ef  tiM  ooart 

Although  a  recover  was  appointed  in  a' 
mortgage  foredosnre  proceeding  under  author- 
ity of  the  statute  and  under  stipulation  of  the 
parties,  and  not  as  general  receiver  of' an  in- 
solvent, yet  he  Ib  a  court  officer,  required  to 
accoont  to  the  court  for  all  tnnds  received, 
ratb»  than  to  the  parties. 

2.  Mortgages  9s»474— Stipsiatloi  of  parties  to 
dhdiarge  reosiver  wltlwat  report  to  oonrt 
wHhoNt  foree  as  to  cosrt. 

Where,  in  a  mortgage  foredosnre,  a  re- 
ceiver was  appointed  under  the  statnte  and  by 
stipulation  of  the  parties,  and  the  recdver  or- 
dered to  make  his  report  to  the  court,  a  far- 
ther stipulation  to  discbarge  the  receiver  with- 
out reporting  to  the  conrt  filed  by  the  parties 
was  without  force  as  to  the  court,  nor  was 
the  fact  controlling  that  the  cases  bad  been  dis- 
missed with  prejudice  by  the  court,  for  the 
court  retained  jurisdiction  for  the  purpose  of 
compelling  the  receiver  to  report. 

3.  Contempt  ^»2&— Failure  to  oomply  with 
coert  order  Is  coitlnsing  contempt. 

Where  a  receiver  had  been  ordered  to  re- 
port receipts  and  diaburseinente  of  his  trust 
to  the  court  and  by  stipulation  of  the  parties 
the  suits  out  of  which  bis  recdTership  arose 
had  been  settled  and  dismissed  with  prejudice, 
a  petition  for  the  vacation  <rf  the  order  to  re- 
port because  of  the  dianged  conditions  arising 
subsequent  to  the  order  did  not  pu^e  the  con- 
tempt, as  the  failure  or  refusal  to  comply  with 
the  order  of  the  conrt  or  purge  the  contempt 
was  a  eomtinning  contempt. 
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4.  Coatenpt  «=»4 1  V^l ■  Material  who  »ets  la 
■etiDR  powar  of  ooart  ta  aifaroa  wnpllaRot 
wRk  ardar  to  raport. 

In  the  caie  of  a  recetrw  It  la  of  very  UtUe 
impoitanee  iriio  morea  to  -set  bi  motion  the 
power  of  the  court  to  enforce  compliance  with 
its  valid  orders. 

5.  Caataaipt  ^sM<2)~la  ladlraot  oooteaiitt, 
Jarisdietlosal  faeta  amt  appear  oa  faoe  of 
aSdavit. 

Id  an  caseB  of  Indirect  or  conatrnctiTe  con- 
tempt, It  la  necessary  that  all  jurisdictional 
ficts  appear  on  the  face  of  the  affidavit  of  com- 
tfaint,  and  cannot  be  made  to  appear  hr  proof. 

B.  CeatoMpt  <S7>2— Negative  a^  nay  eoaatl- 
tato  direct  eastampt. 
NegatiTe  acta  may  eonatitiite  direct  con- 
tempt. 

7.  Coatempt  4=)2I— Receiver  may  question  or- 
der to  report  only  In  so  far  as  the  order 
veM. 

Where  a  receirer  had  been  ordered  to  re- 
port and  for  his  failare  waa  in  contempt,  he 
may  qnestioa  the  order  which  be  is  cbargea 
with  TCfnsing'  to  obey  only  in  so  far  as  shown 
to  be  abaolntefy  void,  and  he  eaimot  say  that 
it  waa  merely  erroneoos,  aince  judgments  of 
the  court  cannot  be  attacked  'collaterally  for 
irrepdarities. 

8.  Coatempt  «s>42,  83— Faota  showed  reoelV' 
or  la  oontenpt  for  diso^edleaee  to  eoart  or- 
der te  report  prooeedlngs. 

Where,  in  foredosure  proceeding,  a  receiv- 
er was  appointed  under  the  statute  and  by  stip- 
ulation of  the  parties,  notfritbstandiug  a  fur- 
ther stipolation  of  the  parties  diEmlssing  the 
aoits  with  prejudice,  his  willful  disobedience 
of  a  TSlid  conrt  order  to  report  constitut'fed 
direct  contempt  for  which  he  could  be  pro- 
ceeded against  by  the  court  of  its  own  motion, 
and  only  an  order  or  dtadon  of  the  court 
setting  np  the  fteta  oonstltnting  the  contempt 
snd  ^ving  the  receiver  an  opportnni^  to  be 
beard  in  his  own  defense  was  necessary. 

Hovey,  J.,  dissenting. 
D^artment  2. 

Appeal  from  Superior  Court,  Benton 
Connty;  John  Truax,  Judge. 

Action  by  the  State  of  Washington,  on  the 
relation  of  Henry  O.  Ewing,  against  C.  L. 
Morris,  on  application  by  relator  for  order 
to  show  cause  why  defendant  should  not  be 
punished  for  contempt  From  an  order  ad- 
judging- defendant  In  ctmtempt,  he  appeals. 

Lee  C.  Ddl^  of  Yakima,  for  ai^ellant 
Boblnaon,  Marpby  &  Muiphlne,  of  Seattle^ 

and  Parker,  La  Berge  ft  Parker,  of  Takima, 

for  reqpondent. 

HOLCOHB,  J.  In  Uarch,  1916,  a  mort- 
gage d^t  being  In  defhult  by  the  ElMia- 
Benton  Land  &  Water  Company,  herelnaftr 
er  callda  the  land  company,  to  tlie  North 
American  Mortgage  Cknnpany,  torecloBure  of 


MOBBIS  19 
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the  mortgage  was  Instituted.  At  about  ttie 
same  time,  there  being  another  mortgage  for 
a  large  amount  from  the  aame  mortgagor, 
which  bad  be«Q  assigned  to  the  Internation- 
al Mortgage  Bank,  in  April,  1016,  fcnedo- 
sure  of  that  mortgage  was  commenced. 
Both  were  commenced  In  the  superior  court 
for  Benton  county.  It  had  been  agreed  be- 
tween the  mortgage  companies  and  the  mort- 
gagor that  separate  mortgage  foreclosures 
should  be  had,  and  that  O.  L.  Morris,  of 
Seattle  a  stockholder  in  the  Klona-Bent<m 
Land  ft  Water  Company,  a  domestic  corpo- 
ration, who  bad  had  no  act  or  part  In  the 
management  of  the  land  company,  siiould 
be  appointed  receiver  under  the  foreclosure 
proceedings,  of  the  mortgaged  premises,  and 
take  cdntrol  and  active  management  of  the 
same,  and  determine  whether  the  mortgages 
could  \iltimately  be  paid  from  the  earnings 
of  the  property,  or  whether  It  would  be  nec- 
essary to  prosecute  foreclosure  proceedings 
to  final  Judgment  and  sale.  It  was  also 
agreed  at  ttiat  time  between  the  mortgage 
companies,  the  land  company,  and  the  re- 
ceiver, that,  by  reason  of  the  uncertain  con- 
ditions of  the  outstanding  sale  contracts, 
and  the  general  depreciated  condition  of  the 
whole  project,  the  records  would  not  be  in- 
cumbered with  reports;  but  that  the  receiv- 
er should  first  make  a  preliminary  report 
with  his  recommendations  to  each  of  the 
mortgage  companies,  and  tbe  land  company, 
and  annually  thereafter  make  and  file  with 
each  of  the  mortgage  companies  and  the  land 
company  a  report  of  his  acta  and  doings  for 
that  year.  The  receiver  agreed  upon  by  the 
parties  to  the  action  was  accepted  by  the 
trial  court  and  was  appointed,  thereafter 
duly  qualified,  and  entered  upon  his  duties  as 
such  receiver.  Pursuant  to  the  agreement 
between  the  parties  to  tbe  action  and  the 
receiver,  the  receiver  made  his  preliminary 
reports  and  recommendations  to  each  of  the 
mortgage  companies  foreclosing,  and  tbe  land 
company,  and  each  year  thereafter  made 
and  filed  with  each  ot  tbe  parties  his  an- 
nual report 

The  land  company  ^ntlnued  to  maintain 
Its  corporate  existence,  and  there  were  no 
proceedings  to  liquidate  It  and  end  its  cor- 
porate existence.  The  method  above  out- 
lined of  proceeding  with  the  operation  and 
management  of  the  property  end  reporting 
to  tlie  parties  continued  until  September  15, 
1919,  when  there  waa  a  meeting  of  the  stodc- 
holdras  and  trustees  of  the  land  c<Hnpany  at 
its  office  In  Seattle  at  whldt  Becelver  M(n> 
ris  was  called  upon  for  a  report,  and  at 
which  resolutions  were  unanimously  adopt- 
ed authorizing  him  to  lease,  sell,  mortgage, 
or  otherwise  dispose  of  aU  or  any  part  of 
the  property  of  the  land  company,  real,  per- 
sonal, or  mixed,  on  Bnch  terms,  conditions, 
ctmalderation,  and  credits,  and  at  such  times. 
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ae  in  his  Judgment  and  disci'etlon  he  should 
deem  to  be  to  the  best  Interests  of  the  cor- 
poration, with  a  proviso  that  no  sale  of  the 
corporation's  property  as  a  whole  should  be 
finally  consummated  without  the  approval 
of  the  board  of  tnistees.  All  bis  acts  and 
doln^  in  relation  thereto  were  ratified  and 
confirmed.  Thereafter  the  receiver  filed  a 
petiti(m  In  the  superior  court  on  October  15, 
1910.  for,  and  obtained  an  order  granting 
him  the  same  power  as  had  been  conferred 
by  the  parties  to  the  action.  He  th&t  pro- 
ceeded, through  Uie  agency  of  the  Henry  C. 
Ewlng  Company,  a  corporation  in  Seattle, 
to  make  a  large  number  of  sales  of  the  land 
under  foreclosure. 

On  November  26,  192(H  Henry  C  Swing,  a 
stockhold«  of  the  land  company,  filed  an 
application  in  boOk  mortgage  fttredoenre 
suits  demanding  losipectton  of  the  booka  and 
records  of  the  defendant  corporatlOB,  and  a 
report  to  the  cotut  of  the  receiver's  doings 
as  such 'receiver.  The  court  duly  issued  a 
dtaUon  oa  these  applleatioiu,  and  on  De- 
conber  14,  1920,  the  date  on  wtaidi  the  hear^ 
ing'  was  set,  the  mor^ge  companies,  the 
receiver,  and  the  defendant  land  company 
ai^eared  In  court  and  contested  Qie  petttioi. 
The  court  did  not  at  that  time  enter  an  of* 
der,  but  took  the  mattn  under  advisemait, 
and  later,  and  on  March  17, 1921,  made  and 
Mitered  an  order  reciting  the  hearing  on  De- 
cember 14,  1920.  on  the  petition  of  Bwlng, 
and,  on  the  answers  of  the  receiver  and  the 
defendant  land  company,  redted  that  Ewlng 
did  not  ^)pear  In  person,  but  appeared  by 
bis  attorney,  and  that  the  receiver,  Morris, 
appeared  In  person  and  was  represented  in 
court  by  his  attorney.  It  was  therein  or- 
dered that  on  or  before  April  6.  1921.  Mor- 
ris, as  receiver,  should  file  a  full  and  com- 
plete report  of  his  receivership  from  the 
time  of  his  appolntm^t  to  the  date  of  the 
fllhig  of  such  report,  which  report  should 
show  all  amounts  still  owing  and  other  de- 
tails, and.  In  fact,  furnish  a  general  report 
of  such  receivership  since  the  year  1916.  It 
was  specified  that  the  receiver  should  r^rt 
the  amount  paid  as  attorney's  fees  to  date, 
and  whether  or  not  any  charges  by  way  of 
counsel  fees  remained  unpaid  at  the  date  of 
the  report,  and  that  the  receiver  should  set 
forth  how  mucb  has  been  paid  for  bis  serv- 
ices rendered  thus  far.  as  well  as  the  amount 
of  his  claim.  If  any,  on  account  of  services 
stlU  remaining  unpaid  at  the  time  of  flling 
his  report.  The  order  contained  other. mat- 
ters not  here  material.  After  the  entry  of 
the  foregoing  order  and  prior  to  April  6, 
1921,  Morris,  as  such  receiver,  made  and 
filed  a  complete  settlement  with  each  of  the 
mortgage  companies.  On  April  6,  1921,  n 
stipulation  was  filed  in  each  cause,  to  the 
eftect  that  the  mortgage  companies  had  been 
paid  their  Indebtedness  In  full.  Including  at- 
torney's fees  and  costs,  and  had  executed 
full  and  complete  releasee  and  satlafactlous 


of  their  mortgages,  and  the  notes  secured 
thereby;  stipulated  that  they  had  no  fur- 
ther claim  against  the  defendant  land  com- 
pany, and  that  their  actions  should  be  dis- 
missed with  prejudice,  and  the  Us  pendots 
notice  of  record  canceled  and  dlsdiarged. 
It  was  also  stipulated  that,  upon  the  presen- 
tation and  filing  of  the  stipulation  in  each 
case,  the  court  should  forthwith,  and  with- 
out notice  to  either  party  thereto,  ipake  and 
enter  an  order  dismissing  the  case  vrith 
prejudice,  no  costs  to  be  taxed  to  either  par* 
ty,  and  discharging  the  receiver  end  exon- 
erating hia  bondsmoi.  It  was  farther  stipu- 
lated and  agreed  Out  the  partial  to  each 
stipulation  were  fully  aatiWIed  with  all  the 
acts  and  doings  of  the  recelvw,  Morris,  and 
that  the  defendant  land  company  mu  fully 
satisfied  with  all  bis  acts  and  doings,  and 
that  at  a  meeting  of  tbe  stoddiolders  on 
April  2, 1921,  by  aevraral  resolutlMis  duly  and 
regularly  adi^ted.  It  had  ratified  and  con- 
flrmed  tbe  wttlemont  made  In  tbe  foreclo* 
sure  actions  and  the  acts  of  tiie  recover. 

Upon  ttie  filing  of  tiie  above  stipulation, 
the  court  made  and  entered  an  order  in 
eadi  case,  on  April  6, 1921,  reciting  fiie  read- 
ing and  filing  of  tbe  sUpulatlona  altered  in- 
to between  tbe  itolntUts  and  defendant  In 
eadi  case,  and  ordmd  and  adjudged  that 
the  causes  be  dismissed  with  pr^udlce;  that 
tbe  lis  poidens  notices  be  canceled  and  dis- 
missed ;  that  no  coats  be  taxed  to  either  par- 
t7>  "I>ut  that  the  receivwehip  proceedings 
are  not  dlsdiarged  and  the  recover  is  re- 
quired to  file  a  report  as  heretofore  ordered." 

-^ereupcm,  on  tbe  same  day,  Uie  defend- 
ant land  company  filed  In  court  its  verified 
petition  asking  the  court  to  vacate  and  an- 
nul tbe  order  of  Mandi  IT,  1921,  requiring 
the  receiver  to  file  a  report,  and  as  grounds 
therefor  alleged  with  great  detail  the  for- 
mal proceedings  of  the  stockholders  and 
board  of  trustees  of  the  land  company,  ap- 
proving and  ratifying  and  confirming  the 
acts  of  Morris,  and  the  settlement  made 
with  the  plaintiff  In  each  of  tbe  actions,  and 
prayed  that  the  actions  be  dismissed  and 
the  receiver  be  discharged  without  requiring 
him  to  file  reports.  This  petition  was  also 
Joined  in  by  the  receiver  through  his  attor- 
ney by  way  of  a  separate  motion  supported 
by  the  afi3davlt  of  his  attorney. 

Before  the  proceedings  to  vacate- the  or- 
ders of  tbe  court  could  be  bi;ought  on  tor 
hearing  and  examination  in  the  court  below, 
Ewlng,  as  relator,  applied  to  and  obtained 
from  the  trial  court,  on  April  8,  1921,  an  or- 
der to  show  cause,  returnable  on  April  13, 
1921,  why  Morris  should  not  be  punished 
for  contempt  for  failure  to  file  the  reports 
required  by  tbe  order  of  March  17,  1921. 
The  order  of  March  17,  1021,  was  set  forth 
in  a  written  application  signed  by  the  at- 
torneys for  relator,  and  the  application  was 
supported  by  an  affidavit  by  one  of  the  at- 
tom^B  for  relator,  referring  tp  tbe 'orders 
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of  Mardi  17.  1921,  and  of  April  6,  1921,  re- 
gaiilAg  the  receiver  to  file  a  full  and  com- 
plete report  of  his  receivership  from  the 
date  of  his  appointment  to  the  date  of  such 
report,  and  that  Morris,  as  such  receiver, 
bad  failed  to  comply  with  the  orders  and 
had  foiled  to  file  In  the  court  below  any 
kind  of  a  rqmrt  aa  required  to  he  filed  in 
tadi  orders,  or  any  report  On  the  retam 
day  of  the  citation,  Morris  appeared  in  per- 
Boa  and  hy  his  attorney  and  defflorred  to  the 
ara>licatloii  uid  affidavit  upon  the  grounds 
that:  (1)  niere  was  a  detect  of  parties  de- 
fendant; (2)  that  the  application  and  affi- 
davit did  not,  nor  does  ^ther  of  them,  state 
iKtB  mfBdent  to  constitute  a  cause  of  ao* 
tion:  (SSt  that  the  application  and  affidavit 
do  not,  nor  does  eithw  of  them,  state  facts 
sofflctent  to  require  this  defendant  to  ap- 
pear and  ahow  cause  why  he  should  not  be 
puniabed  tat  contempt;  (4)  that  the  oonrt 
has  no  jurisdiction  of  this  cause. 

The  court  overruled  the  demurrer,  and 
vpdlant  Meeting  to  stand  iqwn  his  demur- 
rer, ud,  refusing  to  plead  or  resiKuid  fur- 
tlwr,  tbe  coort  thereupon  made  and  entered 
an  <ndor  or  judgmoit  reciting  the  previous 
orders;  redUng  the  taking  of  testimony, 
oral  and  documentary;  reciting  tbe  refusal 
vt  iiOTXia  to  plead  further,  and,  upon  being 
adud  by  the  court  if  he  had  any  cause  to 
•how  why  the  judgment  of  the  ccmrt  should 
not  be  pronounced  ujfoa  him,  uld  nothing 
except  as  before,  standing  on  his  demurrer, 
and  challenging  the  jurisdiction  of  the  court 
It  wan  therefore  ordered  and  adjudged  that 
be  was  In  oontonpt,  and  that  he  be  punish- 
ed for  sDcb  contempt  by  a  fine  of  flOO;  and 
it  was  further  ordered  tiiat  uideas  he  should 
file  in  the  offloe  of  the  derk  c£  the  court  "^lin 
report  as  audi  recdver,  aa  ir  the  ordrrr 
tiieretofore  entered  required,  on  or  before 
o'dock  p.  m.  on  the  23d  day  of  April,  1971, 
he  he  taken  Into  custody  by  tbe  AtaerilT  and 
emflned  In  the  county  jail  of  Benton  couu< 
ty  until  be  complied  with  the  orders  aad 
Sled  his  r^iort  required,  and  pay  the  costs 
and  dldmrsements  of  the  cmitempt  proceed- 
ing. Tbe  order  In  contempt  was  thereupon 
aaperaeded  under  a  writ  tram  this  court 
and  tbe  receiver  has  appealed. 

Aiipellant  first  craitends  Hat  he  was  not 
goUty  of  any  cont^pt  of  court  and  the 
court  bad  no  legal  right  or  authority  to  cite 
and  punlA  him  as  tor  a  contempt,  because  a 
report  was  not  filed  as  directed  in  tbe  orders 
of  the  court  when  the  sole  parties  In  inter- 
est bad  tlmdy  and  In  good  fftith  moved  the 
eonrt  on  the  same  day  the  report  was  di- 
rected to  be  filed.  April  6,  1921,  and  after 
the  cause  had  been  dismissed  with  prejudice 
by  the  court  for  the  vacation  of  that  order, 
because  of  changed  conditions  arising  snb- 
seqaent  thereto. 

[1]  Although  this  receiver  was  appointed 
in  a  mortgage  foreclosure  proceeding,  un- 
der tbe  uthority  of  Om  statute  provldlag 


therefor,  and  under  stlpnlatlona  of  tbe  par- 
ties that  the  receiver  should  be  appointed, 
and  that  Morris  should  he  tbe  recelvw,  and 
also  tbe  fact  tb  at  It  Is  not  a  g^eral  recelv- 
ersh^  of  an  insolvent  nevertheless  a  receiv- 
er Is  an  f^cer  of  the  court  and  he  la  re- 
quired to  account  to  the  court  for  all  re- 
ceipts and  dlsbursemrats  of  the  funds  re- 
ceived by  him.   23  R.  C.  L.  {  142,  p.  139. 

"Generally  speaking  a  receiver  is  not  an 
agent  except  of  tbe  court  appointing  him;  the 
very  term  receiver  negatives  such  an  idea.  He 
is  merely  a  mlDisterial  officer  of  tbe  court  or, 
us  he  is  sometimes  called,  the  hand  or  arm  of 
the  court.  •  •  •  really  representing  the 
Court  and  acting  under  its  direction,  for  tha 
benefit  of  all  the  parties  In  interest.  *  •  • 
His  acts  and  possesion  are  tbe  acts. and  pos- 
session of  the  court  *  *  •  The  parties  to 
tiie  litigation  have  not  tbe  least  autbority 
over  him.  •  «  •  His  authority  Is  derived 
soldy  from  the  act  of  the  court  appointlag  bim, 
and  be  is  the  subject  of  Its  order  only."  23 
R.  C.  L.  5  2. 

While  It  Is  a  very  satisfactory  arrange- 
ment for  the  parties  to  the  actions  for  Uie 
person  acting  as  receiver  to  report  to  them, 
and  no  doubt  bis  operation  of  the  properties 
In  his  hands  was  very  satisfactory  and  prof- 
itable to  them,  he  was  under  no  legal  duty 
to  report  to  them,  and  was  und«  legal  duty 
to  r^rt  to  the  court 

It  la  important  for  the  courts  to  know  wheth- 
er the  receivers  that  are  appointed  by  them 

"honestly  and  faithfully  discharge  their  du- 
ties and  properly  dispose  of  property  and  funds 
intrusted  to  their  keeping,"  and  "whether  they 
can  control  their  receivers  or  whether  their 
receivers  shall  control  them."  'Hndall  v.  West- 
cott,  118  Oa.  Ill4,  39  S.  B.  40O,  55  L.  R.  A. 
225. 

[2,  S]  We  are  emphatically  of  the  opinion, 
therefore,  that  the  court  bad  Jnrlsdietlon  of 
the  cause,  and  that  a  stipulation  to  dis- 
charge the  receiver  without  reporting  to  the 
coort.  filed  by  the  parties,  was  o^  no  force 
whatever  as  to  the  court.  Neither  was  the 
fact  controlling  that  the  cases  had  been  dis- 
missed with  prejudice  by  tbe  court  for  the 
reason  that  the  court  retained  jurisdiction 
for  the  purpose  of  compelling  tbe  receiver  to 
report  as  he  had  been  theretofore  ordered. 
Nor  did  the  petition  for  tbe  vacation  of  the 
order  because  of  changed  conditions  arising 
subsequent  thereto  purge  the  recover  of  con- 
tempt The  failure  or  refusal  to  comply 
with  tbe  order  of  the  court  or  purge  the 
contempt  is  a  continuing  contempt,  and  the 
court  may  base  judgment  thereon.  Cobb  v. 
Black,  34  Oa.  162;  Tindall  v.  Westcott  su- 
pra. 

The  proceedings  to  vacate  the  orders 
against  the  receiver  requiring  him  to  report 
may  be  appropriately  presented  to  the  court 
having  charge  and  Jurisdiction  over  the  re- 
ceiver, and  may  be  sufficient  to  Induce  him 
to  vacate  or  modify  bis  former  ordras,  and 
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relieve  the  receiver  of  any  farther  daty  to 
the  court ;  bat,  until  the  court  has  so  acted, 
the  receiver  Is  willfully  evading  or  dlsob^* 
ing  the  order  of  bis  superior  that  he  report; 
and  it  cannot  be  argued  with  any  great  per- 
suasion to  ua  that  the  receiver  is  not  guilty 
of  any  contempt  In  failing  or  refusing  to  re- 
port to  the  court  which  appointed  him.  It 
would  have  been  easy,  after  the  order  of  the 
court  of  March  17,  1921,  tor  the  receiver  to 
have  made  a  duplicate  of  the  report  which 
he  made  to  the  parties  to  the  action,  which 
was  approved  by  them,  and  which  might 
have  be^  approved  by  the  court;  but  he 
sav  fit  to  ignore  and  dlsr^rd  the  power 
which  controlled  him,  and  considered  only 
the  parties  to  the  Utigatiott.  Then  is  no 
doubt,  as  said  by  appellant,  that  the  mort- 
gage companies  had  the  absolute  right  to  a 
dianissal  of  their  foredosure  proceedings 
either  upon  or  without  satisfaction  of  their 
debt;  but  no  party  has  Qie  absolute  right  to 
the  discharge  of  a  receiver  appointed  by  the 
court  until  the  court  la  through  with  him. 
Ot  course,  the  court  appointing  a  receiver 
cannot  arbitrarily  keep  the  receiver  under 
his  control  permanently,  but  he  certainly 
can  keep  him  In  his  control  until  the  receiv- 
er has  complied  with  a  very  valid  order 
made  by  the  court 

[4]  It  is  further  contended  that  the  C0nrt 
cannot  compd  the  flitng  of  a  receiver's  re- 
port upon  the  api^Icatlon  of  a  stockholder  of 
the  defendant  company  who  is  not  in  any- 
wise a  proper  or  heteasary  party  In  the 
cause,  where  the  company  has  ful^  settled 
and  dlsdiarged  its  indebtedness,  which  was 
the  subject-matter  of  the  litigation,  and 
where  the  action  had  been  dismissed  with 
prejudice.  In  the  case  of  a  receiver  it  is  of 
very  little  importance  who  moves  to  set  In 
motion  the  power  of  Uie  court  to  enforce 
compliance  with  its  valid  orders.  Nor  is  It 
material  whether  any  comprefaenslTe  plead- 
ing or  affidavit  be  filed.  We  do  not  onder- 
stand  that  the  judge  can  give  no  directions 
to  the  receiver  accept  upon  pleadings  or  ap- 
plicatimts  of  parties,  and  findings  Uiereon. 
The  receiver  Is  his  officer,  and  subjert  to  his 
directions. 

The  remaining  assignment  of  error  is  that 
the  order  or  Judgment  of  the  court  pantdi- 
Ing  the  appellant  for  conteanpt  Is  void. 

This  Is  based  upon  the  contention  that  fbe 
affidavit  and  application  for  the  show  cause 
order  in  contempt  were  wholly  Insufficient 
under  the  statute,  and  confer  no  Jurisdic- 
tion upon  the  court  The  statute,  section 
1040,  Hem.  A  Bal.  Code,  regulates  the  pro- 
ceedings for  contempt  and  limits  the  pun- 
ishment therefor,  and  provides,  among  oth- 
er things,  "(Q)  Disobedience  of  any  lawful 
Judgment,  decree,  order,  or  process  of  the 
court."  Is  contempt 

Section  10S2  [vovldes  that  in  cases  other 
than  these  occurring  In  the  immediate  pres- 
ence of  tb»  court,  tlitt  &ct8  oonatltntinc  a 


coiltempt  may  be  shown  by  an  affidavit  pre- 
sented to  the  court  or  judicial  officer. 

Many  of  our  own  cases  and  cases  from 
other  Jurisdictions  are  dted  and  quoted  to 
the  effect  that  the  affidavit  required  by  stat- 
ute setting  up  the  facts  constituting  the  con- 
tempt must  show  that  a  copy  of  the  order  or 
decree  constituting  the  basis  of  the  proceed- 
ings was  served  upon  him,  and  a  demand 
duly  made  ttiat  he  comply  thmwlth,  unless 
It  appear  that  he  had  actual  knowledge  or 
notice  of  such  order  or  decree,  and  sadi 
service  or  knowledge  or  notice  must  aiq;>ear 
by  appropriate  affidavit,  upon  the  face  of 
the  affidavit  Not  so  appeuing,  its  Jurisdic- 
tion is  defective,  does  not  meet  the  reqnire- 
ments  of  statute,  and  Is  Insufficient  to  give 
the  court  Jurisdiction  to  panish  for  em- 
tempt 

[6]  All  the  cases  dted  r^t«  to  cases 
where  the  alleged  contempt  was  committed 
out  of  the  immediate  presence  ot  the  coart, 
or  by  a  person  not  liaving  or  bt^ng  diarged 
with  notice  or  knowtodge  ot  the  order  or  de* 
cree  alleged  to  have  been  violated.  We  con- 
cede that  in  all  cues  of  Indirect  or  con- 
structive contempt,  it  la  necessaiy  that  all 
Jurisdictl<mal  facts  appear  on  the  face  of 
the  affidavit  or  complaint,  and  cannot  be 
made  to  appear  by  inoot.  And  so,  as  in  State 
ex  reL  landsley  t.  Grady.  114  Wash.  0B2, 
195  Vac  1040.  15  A.  L.  R.  88S.  when  the 
defendant  was  accused  of  violating  the 
terms  of  an  injunction  decree  and  It  did  not 
appear  from  the  proofs  that  he  had  any  no- 
tice or  knowledge  Qf  tlie  terms  of  the  de- 
cree, he  not  being  a  party  to  the  actkm  in 
any  way,  It  was  held  that  be  could  not  bo 
adjni^^ed  guilty  of  contempt  Also,  in  State 
ex  r«t  Olson  v.  Allen,  14  Wasth.  684,  45  Pac 
644,  It  was  htid  that,  where  the  affidavit 
used  as  a  basis  for  contempt  proceedings 
failed  to  sbow  that  It  was  wiUiin  the  power, 
of  the  party  prosecated  to  comply  with  Oie 
order,  the  fact  that  proof  subsequently  In- 
troduced upon  the  trial  tends  to  show  that 
the  one  diaiged  wlQi  contempt  ot  court  had 
the  books  in  his  possession  whidi  he  was  (v- 
dered  to  produce,  but  that  he  violated  Qie 
order,  Is  immaterial,  when  such  ftict  to  not 
shown  by  the  affidavit  used  as  the  basis  for 
the  proceeding. 

[I]  But  this  Is  not  the  kind  of  a  case  Illus- 
trated by  those  deddcms.  This  is  a  case 
of  an  officer  of  the  court  continuously  un- 
der tlie  power  and  Jnrisdictlon  of  the  court 
evading  or  dlsobesrli^  a  valid  court  order. 
He  was  presmt  at  the  hearing,  and  was  r^ 
resented  by  his  attorney.  Notice  or  knowl- 
edge must  necessarily  be  imputed  to  him. 
It  is  of  vital  Importance  that  a  receiver  as  ■ 
an  officer  of  the  court  obey  the  orders  giv- 
en him.  Hence  It  Is  contempt  for  him  to  dis- 
obey the  court's  Instructions.  6  B.  O.  L. 
par.  8,  p.  495.  NegatiTe  acts  may  constitate 
direct  contempt;  as,  for  instance,  the  fail- 
ure to  produce  a  iniaoner  at  the  trial  or 
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hearing.  6  R.  CL  i  4,  ik  ^1;  Br  parte 
Stemes.  77  Gal.  166. 19  Pac  276, 11  Am.  Bt 
Kep.  251. 

''It  ta  a  general  priudple  that  the  ffisobedi- 
taet  of  any  vallct  order  of  the  court  coostitnteB 
contempt  unless  the  defendant  was  not  aible  to 
eompl?  with  it"  6  B.  C  Ik  S  16.  p.  502;  Webb 
V.  Webb,  140  Ala.  262,  37  South.  06.  108  Am. 
SCBep.  30. 

[7]  The  def^dant  may  question  the  or- 
der which  he  is  charged  with  refusing  to 
obey  only  in  so  far  as  he  can  show  It  to  be 
abscdutely  void;  he  cannot  be  heard  to  say 
tliat  it  waa  merely  erroneous,  however  fla- 
grant it  may  appear  to  be,  since  judgments 
of  courts  cannot  be  attacked  collaterally  for 
mere  irregularities.  6  R.  C.  L.  S  17,  p.  505: 
O'Brien  t.  People,  216  lU.  364,  76  N.  E.  108, 
108  Am.  St  Rep.  219,  3  Ann.  Gas.  966. 

We  bare  found  no  case  exactly  paralld 
with  the  case  in  hand,  nor  has  counsel  on  ei- 
ther side  cited  os  to  any.  The  nearest  case 
discovered  in  our  independent  search  which 
anah^onsly  decides  many  of  the  points  in- 
YtAved  In  this  case,  from  a  state  where  a 
statute  r^ulating  proceedings  In  contempt 
exists,  is  that  of  Tindall  v.  Westcott,  supra, 
from  Georgia,  which  has  been  heretofore 
briefly  quoted.  In  tlmt  case.  In  reference  to 
the  necessity  for  sufficient  pleadings  against 
a  receiver  under  the  statute,  further  obser- 
vatlon  by  the  conrt  la  as  follows: 

reeeiyer  is  bis  officer  [of  the  judge] 
aad  subject  to  hia  directions  and  findings.  Sup- 
pose he  deemed  a  certain  action  of  the  receiv- 
er was  necessary  for  the  preservation  of  the 
fond;  is  he  powerless  to  order  it  unless  some- 
body preseuts  pleadings  aboat  It?  Must  be 
iodoce  some  one  to  plead  and  get  a  judgment, 
before  be  can  order  a  receiver  to  do  some  nec- 
essary thingl^ 

In  Frowley  t.  Superior  Court,  158  Cat 
^20,  110  Pac.  817.  a  case  dted  by  appellant 
the  Supreme  Court  at  California  adverted 
to  Oie  fact  ttiat  the  defendant  in  that  case 
waa  not  a  party  to  the  proceeding  In  which 
the  order  was  made  and  hence  bnowle^  of 
It  could  not  be  imputed  to  tilm. 

[t]  We  are  of  the  opinion,  therefore,  that 
die  willful  evasim  or  disobedience  of  the 
recelrer  of  the  valid  order  of  the  trial  conrt 
oonstltated  direct  contempt  fbr  which  the 
receiver  could  be  proceeded  against  by  the 
oomt,  oi  Its  own  motion,  and  in  that  case 
AO  affidavit  w  application  would  be  neces- 
■a^,  and  only  an  iirder  or  dtaUon  of  the 
court  setting  up  tbe  fhcta  constltuttng  the 
oontempt  and  giving  the  defendant  an  op- 
pmtnnlty  to  be  heard  Is  his  own  defense 
was  necessary,  ^nie  sufficiency  at  tha  appli- 
cation and  affidavit  Is  not  necessary  to  de- 
tatmine.  It  Is  only  necessary  to  determine 
(be  validity  of  the  order  requiring  the  re- 
ceiver to  report;  and  tbe  validly  of  the  or^ 
der  depoidlng  thoreon,  artting  fortb  the  or- 


dtts  previoosly  made  requiring  him  to  re- 
port, aiul  Ills  disobedience  thereof,  and  hia 
ftUlure  to  JusUfy  and  purge  blms^  of  bis 
contempt  or  show  his  utter  Inability  to  com- 
ply with  tbe  orders. 

We  conclude  that  the  judgment  of  tbe 
trial  conrt  mnat  be  affirmed. 

Affirmed. 

PARKER,  0.  J.,  and  MACKINTOSH  and 
MAIN,  JJ.,  concur. 

HOYEY,  J.  (dissenting).  Tbe  appellant 
was  appointed  receiver  In  a  proceeding  to 
foreclose  a  mortgage.  Tbe  controversy  hav- 
ing l>een  disposed  of,  the  attorneys  for  botb 
parties  stipulated  that  the  receiver  should 
be  discharged.  A  dlssatisfled  stotAhoId^  of 
one  of  tbe  parties  seAs  In  this  procee^g 
to  set  aside  the  action  <tf  tbe  corporation  of 
wblcb  he  Is  a  stockholder  In  disdiarglng  the 
receiver  without  a  final  report  It  seems  to 
me  that  Qtis  is  not  the  appropriate  place  to 
dispose  of  that  controversy,  and  that  the 
necessity  for  a  final  report  havbig  ceased, 
the  'previous  order  should  be  vacated  and 
ttie  receiver  discharged  In  accordance  with 
the  stipulation.  I  am  therefore  unable  to 
concur  In  tbe  oidnlon  of  tbe  majority. 


(120  WftBb.  288) 

STATE  ex  rel.  FIRST  NAT.  BANK  OF  CEN- 
TRAL CITY,  COLO.,  V.  HASTINGS,  Mayor, 
et  al.  STATE  ex  rel.  EMERSON  v.  SAME. 
STATE  ex  rel.  WELDRICK  V.  SAME.  (No. 
16899.) 


(Su^me  Court  of  Washington. 

19^.) 


May  20, 


1.  Maadamaa  «=»I68(4)— Evidence  held  not  to 
show  Jndgments'involved  were  rendered  pur- 
suant to  agreement  la  fraud  of  defendant 
oity**  rights. 

In  a  mandamna  proceeding  to  compel  the 
mayor  and  council  of  a  city  to  levy  taxes,  under 
Rem.  Code  19UK  SI  6129,  6131,  to  pay  warrants 
issued  pursuant  to  judgment  against  the  city 
which  had  failed  to  pay  for  street  improve- 
ments, by  local  assessments,  evidence  lield  in- 
sufficient to  show  any  agreement  or  understand- 
ing pursuant  to  which  those  judgments  were 
rendered  against  the  cit;  in  fraud  of  Its  rights 
or  those  of  its  general  taxpayers. 

2.  Municipal  eorporatlons  ^:»87— Warrants  In 
payment  of  Judgmettte  held  not  void  merely 
because  resolution  authoHzIng  Issuance  war 
made  at  special  meeting  of  oouaoil. 

In  view  of  Rem.  Code  1915,  S  7671—10,  pro- 
viding that  no  ordinance  shall  be  passed  or  con> 
tract  let  or  entered  into  or  bill  for  payment  of 
money  allowed  at  any  special  meeting,  held^ 
that  section  9663,  relating  to  payment  of  jodg- 
menta  against  public  corporations,  applies  to 
cities  of  the  third  class,  and  that  tlte  dty  coun- 
cil, in  passing  at  a  special  meeting  a  resolution 
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wthorisbiK  wurantB  Ib  payment  of  Jadgments, 
wu  not  assuming  to  allow  any  "bill  for  the 
payment  of  money"  other  than  what  the  jadg- 
ment  creditors  coold  have  enforced  without  any 
action  of  the  council,  and  the  warrants  in  pay- 
ment of  such  Judgment!  wen  not  invalid  for 
such  reason. 

8.  Manlolpal  eorporatloiis  «s»374(6)  —  Jidg- 
meRt  held  not  lavalld  beoause  of  fallvre  to 
raqalrs  surrender  of  local  Improvemflnt  war- 
rants on  which  Judameat  was  obtained. 
The  failure  to  have  local  improvement  war- 
rants surrendered  at  the  time  of  the  rendering 
of  the  judgment  against  the  city  for  its  negli- 
gent failure  to  provide  funds  by  special  as- 
sessment to  pay  such  warrants  did  not  render 
such  ju^ment  invalid. 

4.  Jadgmtnt  «b50I— That  court  decided  Itsnee 
arroneoHly  would  not  render  JudgniMt  aob- 
Jeet  to  raveraal  except  by  appeal. 

That  the  court  decided  issuee  erroneously 
wonld  not  render  the  judgment  void  or  subject 
them  to  reversal  or  annulment  other  than  by 
appeal  therefrom. 

5.  Judgment  «=x72l— In  mandanns  to  eanipel 
levy  of  tax  by  dty  to  pay  warranto  pivM  to 
pay  J«dgffl«at8t  tlw  JadgneMs  ara  blading  as 
to  lianea  MennlMi  theraln. 

In  mandamus  to  compel  dty  officials  to  levy 
taxea  to  pay  warranto  issaed  for  judgments, 
the  Judgments  cannot  be  held  void  on  the 
ground  that  the  dty  was  indebted  beyond  its 
constitutional  debt  limit,  or  because  the  dty 
was  not  then  liable  as  a  general  indebtedness 
for  failure  to  produce  funds  by  local  assess- 
ments to  pay  local  improvement  warrants,  since 
such  matters  were  adjudicated  to  proceedinga 
reanlting  to  aueh  Judgments. 

6.  Limitation  of  aollMis  «=»48(6)— Throe-year 
statvta  hoM  not  to  have  barred  rtghta  to 
nandanas  to  eompal  levy  of  taxes  to  pay  nu> 
nidpal  warrantt.. 

In  a  mandamus  proceeding  to  compel  dty  au- 
thorities to  levy  general  taxes  to  pay  warrants 
given  in  payment  of  judRinents,  an  alleged 
wrongful  diversion  by  the  city  of  moneys  from 
such  general  indebtedness  fund  held  not  by  the 
lapse  of  the  three-year  limltotlon  period  to  af- 
fect relators'  rlj^t  to  the  relief  sou^t;  the 
diversion  being  small  as  to  the  total  amount 
of  warrants  against  the  todebtedness  fund  r«- 
mainfng  nnpaidl 

7.  Muntolpal  oorporatlww  «=»374(l)— City  lia- 
ble as  oc  a  general  IndeMedneas  for  failure 
to  levy  and  oelleot  Mseeanieato  fer  local  Ini- 
provementa. 

A  titr  ia  not  liable  as  on  a  general  todebt- 
edneas  for  ito  failure  for  any  cause  to  levy  and 
collect  local  assessments  to  pay  purely  local 
assessment  obligations,  even  though  the  power 
to  collect  such  assessments  be  entirely  lost  by 
the  lapse  of  time,  and  complaints  seeking  such 
recovery  on  the  ground  of  the  dty's  negligent 
failure  to  levy  local  assessments  suffident  to 
pay  local  warrants  did  not  stote  facts  constitot- 
ing  causes  of  action  entitling  the  plaintiffs  to 
recovery,  and  were  tocapable  of  being  made 
good. 
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8.  Jndgnent  «=9'I0I(2)  —  Default  jH^nmito 
void  to  the  extent  that  the  plaiatHh  wore  net 

entitled  to  relief  given. 

Where  complaints  against  a  dty  failed  to 
state  facts  entitling  plaintiffs  to  any  recovery 
as  on  B  genersi  indebtedness  for  failure  to  levy 
and  collect  local  improvement  assessments,  de- 
fault Judgmmts  rendered  thereon  are  void  to 
so  far  as  they  give  relief  beyond  that,  which  the 
allegationa  of  the  complaint  show  plaintiffs  en- 
titled to. 

9.  Municipal  corporatfona  4t=s>374( I)— Failure 
to  produce  by  local  assessment  a  local  Im- 
provefflont  fund  is  not  a  ceeslderatlon  for 
city's  voluntory  agreement  for  ooasent  Judg- 
ment. 

Failure  to  produce  a  fund  by  local  assess- 
ment to  pay  a  purely  local  assessment  obliga- 
tion, even  though  the  city's  power  to  produce 
such  fund  has  been  lost  by  lapse  of  time,  is  not 
such  a  moral  or  legal  consideration  as  will  sup- 
port a  voluntory  agreement  by  the  dty  to  pay 
such  an  obligation  as  a  gener^  indebtedness  or 
a  consent  Jud^ent  thereon. 

10.  Judgment  «=3829(3)— Judgment  of  federal 
court  not  Involving  same  parties  er  sane  le- 
suee  held  not  res  Judicata. 

A  federal  court  Judgment  against  a  dty 
on  a  number  of  warrants  in  an  action  not 
brought  in  behalf  of  plaintiff  bank  and  others 
similarly  situated,  and  not  involving  the  war- 
rants at  issue  in  the  present  case,  where  the 
then  holders  of  their  warrants  were  not  sim- 
ilarly dtuated  with  those  in  the  present  case, 
held  not  res  Jndicato  as  against  -the  dty. 

1 1.  Judgment  ^S9tf66— Party  net  estopped  fey 
Judgment  nnlese  he  oould  have  used  It  as  a 
preteotloa  er  foundation  ef  a  elalm  had  Jndg- 
nent been  the  other  way. 

Estoppels  moat  be  mntoal,  and  a  party  will 
not  be  conduded  by  a  former  Judgment  onlesa 
he  could  have  used  it  as  a  protection  or  as  a 
foundation  of  a  claim,  had  the  judgment  been 
the  other  way,  and  no  one  can  claim  the  benefit 
of  a  judgment  as  an  estoppel  upon  his  adver- 
sary unless  he  would  have  been  prejudiced  by  a 
contrary  dedsion  of  the  case. 

12.  DIanlssal  and  nonsuit  «»t9<l)— Awardlni 
volaatary  nansnit  hold  errer  where  uswer 
prayed  afllrnatlve  relief. 

In  an  action  against  a  dty  on  indebtedness 
warrants,  where  tbe  dty  answering  prayed  that 
toe  warranto  be  dedared  fraudulent  and  void, 
it  was  error  to  award  plaintiff  a  voluntary  non- 
suit 

13.  Mandanns  <S=»l76-VVny  relief  granted  re- 
lators should  not  oall  for  levying  taxes  an- 
nually in  excess  of  statutory  limitation. 

In  a  proceeding  in  mandamus  to  compel 
dty  offidala  to  levy  general  taxes  to  pay  war- 
rants issued  in  payment  of  judgments  against 
the  dty,  where  the  proceedings  were  begun  sev- 
eral years  ago,  held,  that  relief  stionld  to  no 
event  call  for  toe  levying  of  taxes  to  excess 
annually  of  those  authorised  by  Laws  1897,  p. 
222  (Rem.  Code  WIB.  I  0129  et  seq.).  
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Petitions  by  the  State,  on  the  relation  of 
the  First  National  Bank  of  Central  City, 
Ode,  and  <m  the  relatl<n  of  William  H. 
EmeraoD,  and  two  causes  on  the  relation  of 
George  Weldrick  for  writs  of  mandamas 
against  L..  B.  Hastings,  as  Mayor  of  the  city 
of  Port  Townsend,  and  others,  and  from 
Judgments  therein,  the  relators  appeal.  The 
tlrat  and  last  cases  are  reversed  and  remand- 
ed, with  Instructions,  while  the  second  and 
third  are  reversed  in  part  and  remanded, 
with  inatructicHia. 

Charles  E.  Shepard  and  B.  H.  Unie,  both  of 
Seattle,  for  appellants. 

Jaa  W.  B.  Scott  and  IT.  D.  QngKj,  both  of 
Fort  Townaend,  for  reqwndentB. 

PAHKEB,  0. 3.  The  niatora  In  these  three 
«ase8  sought  In  the  si^erior  court  tor  Jet- 
ferson  county  writs  of  mandamus  to  compel 
the  mayor  and  cooncilmrai  of  the  city  of 
Fort  Townsend  to  levy  taxes  upon  the  tax- 
able property  witUn  tiiat  city  In  pnnmance 
«t  the  prOTlBiOTB  of  idiapter  84,  Laws  of  1897, 
for  the  purpose  of  piiylng  certain  Indebted- 
ness fnad  warrants  of  the  <Aty  bdd  and 
owned  by  relators,  whldi  warrants  were  ia- 
sned  in  satlstaction  of  certain  ^dgments  ren- 
dned  against  the  city  by  the  superior  court 
for  that  county.  While  the  esses  were  not 
flwmaliy  consolidated  in  the  superior  court 
for  all  purposes,  they  were  all  tried  flierelD 
togeUier  by  consoit  of  all  parties;  some  of 
tbe  qu^Uons  both  of  law  ai^  fact  b^g 
conmon  to  all.  The  trial  so  bad  in  the  su- 
Ptflor  court  resulted  In  findings  and  Judg- 
moit  In  each  case  denying  to  relators  any 
rctief  wbatever,  the  judgmoits  being  rested 
tipcu  the  theory  that  all  of  the  Judgments 
in  payment  of  ii^ich  the  warrants  were  is- 
sued were  "fraudulent  and  void,"  and  that 
therefore  aU  warrants  Issued  In  payment 
thtteof  were  Issued  without  consideration, 
and  do  not  now  evidence  any  legal  obliga- 
tion or  Indebtedness  against  the  city.  From 
this  disposition  of  the  cases  in  the  superior 
court  the  relators  hare  appealed  to  this 
court. 

Fort  Townsend  was  incorporated  as  a  city 
by  a  special  act  of  the  territorial  Legislature 
In  1881  (Loc.  &  Prlv.  Laws,  p.  llfi).  It  be- 
came  a  city  of  the  third  class  In  the  year 
1896  under  the  general  laws  of  the  state  en- 
acted after  its  admission  into  the  Union. 
The  city  has  at  all  times  since  then  been 
and  remained  a  city  of  the  third  class,  hav- 
ing less  than  10,000  Inhabitants.  Being  such 
a  dty,  it  concededly  possesses  powers  and 
has  imposed  upon  it  duties,  as  provided  by 
t^pter  84.  p.  222,  Laws  of  1897.  reading  in 
part  as  follows: 

"Section  1.  In  aU  municipal  corporations, 
having  less  t***"  twenty  th^>wwwnd  |nhflb*ti*iti^ 
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there  shall  be  malntaioed  a  fund  to  be  desig- 
nated as  'current  expense  fund,'  and,  after  tbe 
first  day  of  February,  1898,  a  fund  to  be  desig- 
nated as  'indebtedness  fund.'   *   •  * 

"Sec.  3.  Such  municipal  corporations  shall 
levy  and  collect  annually  a  property  tax  (or  the 
payment  of  current  expenses,  not  exceeding 
ten  mills  on  the  dollar,  a  tax  for  the  paymeat 
of  indebtedness  (if  any  indebtedness  exists) 
not  exceeding  six  mills  on  the  dollar,  and  all 
moneys  collected  from  tbe  taxes  levied  for  pay- 
ment of  current  expenses  shall  be  credited  and 
applied  by  the  treasurer  to  'current  expense 
fund;*  and  all  moneys  collected  from  the  taxes 
levied  for  payment  of  indebtedness  shall  be 
credited  and  applied  to  a  fund  to  be  designated 
as  'indebtedness  fund.* " 
Rem.  Code,  H  6129  and  M31. 


It  Is  to  conq>el  the  dty  antlioritles  to  make 
saflOcirat  tax  levies  in  pursuance  of  this  law, 
from  year  to  year,  to  tbe  end  that  relator^ 
warrants  be  paid,  that  Oiese  cases  were  com- 
menced and  are  being  inrosecuted.  It  Is  at 
once  apparait  that  the  principal  qnestltKis  to 
be  here  decided  are  as  to  tibe  ralidi^  and 
binding  force,  as  against  Qie  dty,  of  the  sev- 
eral judgments  ot  the  superior  court  for 
Jefferson  county  In  paym^t  of  wbldt  tiie 
warrants  here  in  questiw  were  issued. 

Prior  to  the  year  1893  the  dty  constructed 
several  local  street  Improronaits,  and  In 
payment  therefor  issued  warrants  against  lo- 
cal Improvement  funds  to  be  raised  by  special 
assessments  to  be  levied  against  the  prop^ty 
benefited  thereby.  The  dty  failed  to  pro- 
duce by  special  assessments  sufBdent  funds 
to  pay  any  of  Oxe  warrants  issued  In  pay- 
ment of  the  Improvem^ts,  which  were  held 
and  owned  by  those  who  obtained  the  judg- 
ments here  in  question,  at  the  time  of  their 
rendition.  In  October,  1893,  the  Bauk  of 
British  Coltunbla,  B.  M.  Johnson,  the  First 
National  Bank  of  Port  Townsend,  and 
Enill  Heuschober,  eadi  jwing  then  the  own- 
er and  holder  of  certain  of  the  unpaid  local 
improvement  warrants,  commenced  separate 
actions  in  the  superior  court  for  Jefferson 
county,  being  numbered  1268,  1259,  1260,  and 
1261,  respectively,  of  the  records  of  that 
court,  seeking  recovery  of  judgments  against 
the  dty  as  general  Indebtedness  of  the  city; 
each  resting  its  or  his  claimed  right  of  such 
recovery  upon  the  ground  that  tbe  city  had 
negligently  failed  to  produce  from  spedal  as- 
sessments, contemplated  to  be  levied  to  pay 
for  the  improvements  and  the  warrants  is- 
sued therefor,  sufQdent  ftmdfl  to  pay  any 
portion  of  such  warrants  then  held  and  own- 
ed by  each  of  those  plaintiffs.  The  superior 
court  sustained  demurrers  to  the  complaints 
in  each  of  those  actions,  holding  in  effect 
that  no  cause  of  action  was  stated  therein 
rendering  the  dty  liable  as  a  graeral  indebt- 
edness. The  plaintiffs  in  each  of  those  ac- 
tions electing  not  to  plead  further,  judgment 
of  dismissal  was  accordingly  rendered 
against  them,  from  whldi  they  appealed  to 
this  court  Those  Judgments  were  all  there 
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afier,  on  Fd)ruary  11,  1897,  reversed  by  tbls 
coart  and  remanded  to  tbe  superior  court 
for  farther  proceedlnss;  this  court  holding 
that  the  complaints  stated  facts  constituting 
causes  of  action  against  tbe  dtj.  Bank  of 
British  Golnmbta  t.  Port  Townsend,  16 
Wash.  4B<t,  47  Pac.  896;  Johnson  t.  Port 
Townsend,  16  Wash.  701.  47  Pac.  1108; 
Heuschober  t.  Port  Townsend,  16  Wash.  701, 
47  Pac  1103;  First  National  Bank  of  Port 
Townsrad  T.  Ctt7  of  Port  Townsend,  16 
Wash.  702,  47  Pac.  U03. 

Thereafter  the  dt7  answered  In  each  of 
those  cases,  and  th^  proceeded  to  trial  upon 
the  merits,  resultfDg  in  judgments  In  each 
case  against  the  dty*  as  a  general  Indebted- 
ness of  the  clt7  In  the  several  amounts  pray- 
ed tm,  all  of  wUch  Judgmrats  were  rendered 
on  February  1, 1898,  and  none  of  wbtdi  were 
ever  appealed  fnnn  or  In  any  manner  set 
aside.  In  May,  June,  and  July,  1806,  the 
MwehantS'  Bank  of  Port  Townsaid,  the 
Comment  Bank  of  Port  Townsend,  the 
Maadiester  Bank  of  New  Hampshire,  and 
Marcus  A.  Sawtelle,  as  receiver  of  the  Port 
Townsend  National  Bank,  each  l>eing  the 
ownor  and  holder  of  certain  of  tbe  unpaid 
local  Improvement  warrants,  commenced  ac- 
tions In  die  superlw  court  fw  Jefferson  coun- 
ty, being  numbered  ISSe^  1637,  1638.  and 
respecttvely,  of  the  records  of  that 
court,  seating  recovery  of  Judgments  against 
the  city  as  general  indebtedness  of  the  dty ; 
each  resting  Its  or  bis  claimed  right  tit  such 
recovery  npcm  the  ground  that  the  <dty  had 
neg^igentiy  failed  to  produce  from  special  as- 
sessments, contemplated  to  be  levied  to  pay 
tor  tbe  improvements  and  the  warrants  is- 
sued therefor,  siAcient  funds  to  pay  any 
pwtlon  of  such  warrants  then  held  by  each 
of  those  plaintUh.  The  city  answered  In 
each  of  those  cases,  and  they  thereafter  pro- 
ceeded to  trial  upon  the  merits,  resulting  in 
Judgment  In  each  case  against  the  city,  as  a 
graeral  indebtedness  of  the  dty,  in  tilie  sev- 
eral amounts  as  prayed  for,  all  of  which 
Jndgmente  were  rendered  February  6,  1896, 
and  none  of  which  were  ever  appealed  from 
or  in  any  manner  set  aside ;  the  Judgment  In 
tbe  case  commenced  by  Sawtelle  as  receiver 
being  finally  'rendered  In  favor  of  John 
Bameson,  who  bad  become  assignee  of  the 
receiver's  rigbts  while  that  case  was  pend- 
ing, and  he  being  substituted  as  plalntifT 
therein.  These  eight*  Judgments,  as  we  view 
them,  all  have  the  same  standing  as  to  tbelr 
validity.  They  all  rest  upon  causes  of  ac- 
tion which  are  in  substance  of  the  same  na- 
ture, l^ere  are  involved  in  each  of  the 
three  cases  here  on  appeal  warrants  Issued 
In  payment  of  one  or  man  of  these  eight 
Judgments. 

[1]  We  first  inquire  as  to  the  validity  of 
those  eight  Judgments,  in  so  far  as  their  va- 
lidity is  challenged  upon  the  ground  of  fraud 
In  procuring  their  rendition.  It  is  cwtended 
In  behalf  of  the  mayor  and  council  that  they 


were  all  rradered  In  pursuance  of  an  agree- 
ment between  the  local  improvement  war- 
rant holders  and  the  city  authorities  made 
in  firand  of  the  righti  of  the  dty  ai^  its  gai- 
era!  taxpayers,  upon  causes  of  action  which 
were  not  general  obligatlcms  against  the  city. 
AU  at  these  Judgments  were  rendered  after 
tbe  dty  bad  answered  to  the  merits  and  aft- 
er a  trial  upon  the  mwlts,  as  appears  by  tbe 
record  In  eadi  case;  in  other  words,  npoD 
the  taoB  of  the  records  the  Jndgmente  all  ap- 
pear valid  in  all  respecte.  Tondilng  tbe 
question  of  the  alleged  agreement  betvresii 
those  Judgment  creditors  and  the  dty  otO- 
dals  hetme  the  roidertng  of  any  of  ttiose 
Judgments,  we  have  the  testimony  of  Mr. 
Hastings,  as  f<dlows: 

"Q.  Do  yon  remember  whether  or  not  doriog 
tbe  year  1896  and  1807  you  occupied  any  offi- 
cial position  in  tbe  dty  of  Port  Townsend? 
A.  About  that  time,  I  do  not  remember  exactly 
the  year,  but  about  that  time  I  l)ecame  one 
of  the  comidlmea.  Q.  Do  yoa  remember  the 
time  when  the  matter  of  the  suits  on  street 
grade  warrants  came  up  before  the  coundl  and 
were  discuBSed  by  the  coondl  In  open  session 
and  privately?  A.  I  do.  •  •  *  Q.  Now, 
we  have  tht  time  fixed,  and  you  say  you  do  re- 
member tbe  drcumatanee.  Now,  I  win  ask  yon 
this  question:  Do  you  rememlier  whether 
there  was  any  understanding  between  the  mem- 
bers of  the  dty  council  individually,  including 
yonrself  and  the  persons  that  brought  these 
suits  on  street  grade  warrants?  •  •  • 
A.  I  do.  ■  There  was-  some  understanding.  Q. 
What  was  that  understandmg?  *  *  *  A. 
That  this  snit-^e  would  allow  them  to  take 
judgment  on  the  suit  and  issue  warrants  for 
the  amount  at  a  smaller  rate  of  interest  on 
the  indebtednfSB  fund.  As  I  remember,  it  pro- 
vided that  the  dty  would  go  no  further;  we 
would  not  appeal  the  suit;  we  would  not  ap- 
peal, and  they  could  take  judgment  as  it  was, 
and  go  through  the  form,  but  the  trial  would 
never  come  off.  except  that  they  take  judgment, 
and  we  would  issue  warrants  in  lieu  of  the 
others.  *  *  *  Q.  Do  yon  remember,  Mr. 
Hastings,  who  was  the  dty  attorney  at  that 
time?  A.  Mr.  Plumley.  Q.  Do  you  remember 
whether  or  not  you  left  the  detaUs  of  carrying 
out  that  idea  to  Mr.  PlomJey  or  not?  A.  I 
think  we  did;  yes." 

We  also  have  what  may  be  regarded  as 
the  testimony  to  the  same  effect  in  substance 
of  Mr.  HIU,  who  was  mayor  of  the  city  at 
the  time  of  the  rendering  of  these  Judgments. 
We  have  bis  testimony  by  virtue  of  a  stipu- 
lation made  between  counsel  upon  the  trial 
of  the  cases  tbat  he,  If  present,  would  testify 
in  substance  the  same  as  Hastings  testified. 
This  testimony  of  Hastings  and  Hill  does 
seem  to  refer  to  some  agreement  liad  before 
the  rendering  of  tbe  judgments ;  but,  assum- 
ing that  It  was  so  intended  by  them,  their 
testimony  seems  to  us  not  at  all  satisfactory 
as  showing  the  making  or  carrying  out  of 
such  an  agreement  in  fraud  of  the  city's 
rights.  It  was  little  else  than  the  conduslon 
of  tbe  witnesses,  rather  than  their  stetanent 
<tf  &cti  with  that  degree  ot  deameMi  anA 
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predslOD  called  tor  to  sustain  a  charge  of 
trand  In  the  procnriog  of  those  judgmentB. 
Opposed  to  this  we  hare  the  testtnuxty  of 
Mr.  Fel«er,  who  was  attorney  for  the  plain- 
tUfs  In  cases  numberad  1208,  1269,  1260,  and 
1281,  In  part  as  fbllowa: 

Ten  the  facts,  Mr.  Felger,  upon  the  nb- 
jMt  raised  by  the  defame.  A.  Bach  one  of 
these  cases  wu  tried  before  the  court.  Bfy 
recollection  is  that  sll  eight  of  the  eases  that 
are  mentioned  were  brought  at  aboat  the  same 
time.  Judge  Sachs  represented  four  of  the 
plaintiffs,  and  I  represented  four,  having  as- 
sociated with  me  the  6rm  of  Stmre,  Alien, 
Hagbee  A  HdAicken.  .  The  case  known  as  the 
Bank  of  Biitlsh  Colombia  against  the  city  came 
np  on  demnrrer,  and  was  decided  according  to 
mj  reeoUeetion  in  favor  of  the  city  by  the  low- 
er court.  The  case  was  appealed  by  the  plain- 
tiff, and  the  Supreme  Court  held  that  the  de- 
murrer was  not  well  taken,  and  that,  if  the 
facts  were  as  set  forth  in  the  complaint  were 
true  and  conid  be  proven,  the  plaintiff  was 
entitled  to  recover.  That  dedsion  of  the  Ba- 
preme  Court  baving  settled  the  law  of  the  ease, 
It  WBs  taken  for  granted  that  it  settled  the  law 
of  all  of  these  cases,  and,  after  proper  notice, 
the  cases  were  tried.  *  *  •  The  records  were 
all  presented,  the  matter  gone  into  thoroughly 
and  carefully,  and  the  jadge,  considering  the 
facts  and  the  law  in  the  case,  as  was  settled  in 
the  bank  of  British  Columbia  case,  decided  the 
eases  then  and  there  in  favor  of  the  plaintiffs 
and  against  the  city.  *  •  •  Q.  What  is 
the  fact,  Mr.  Felger,  ss  to  an;  agreement  or 
uoderstsnding  or  negotiation  between  the  city 
and  these  creditors,  or  thetr  attorneys,  or  sdy 
agents  for  them,  previous  to  the  trial  of  the 
cases.  Was  there  or  was  there  not  an;  agree* 
ment  or  understanding  between  them  that  the 
eit;  was  to  allow  or  consent  to  the  taking  of 
judgment?  A.  Absolutely  no  agreement  with 
anybody.  The  matter  was  never  diecnssed  with 
any  person  excepting  in  the  regular  way  before 
the  attorneys,  and  with  the  attomcya  as  to  the 
time  of  the  trial  of  the  case;  and  the  ease  was 
contested  by  tiie  dty  attorney,  just  the  sane  as 
fa  sny  other  case." 

We  also  have  the  testimony  of  Judge 
Sachs,  who  was  attorney  for  the  plaintiffs  In 
cases  numbered  1536,  1537,  1538,  and  1539, 
In  substance  the  same  as  that  of  Mr.  Felger 
in  BO  far  as  it  relates  to  the  gseatioo  of  any 
agreement  existing  between  any  of  those 
Judgment  creditors  or  their  counsel  and  the 
dty  officials  before  the  rendering  of  the 
Judgments.    This  Is  the  whole  of  the  evl- 
dence  in  this  record  touching  the  question  of 
the  making  of  any  agreement  or  of  the  hav- 
ing of  any  nnderstandlng  between  any  of 
these  Judgment  creditors  or  their  counsel 
and  the  city  officials  prior  to  the  rendering 
of  any  of  the  Judgments  in  those  cases. 
About  a  week  after  the  rendering  of  those 
el^t  Judgments  counsel  for  the  Judgment 
creditors  did  enter  into  n^otlatloDs  with  the 
members  of  the  city  council  looking  to  the 
payment  of  the  Judgments  by  the  issuance 
of  genera'  fund  warrants  of  the  dty,  the  re- 
mit of  wbl^       ttiat  on  February  17, 1888, 


Oie  Aty  councU  paned  a  resolution  at|tboi1a- 
ing  the  Issuance  of  Indebtedness  fund  war- 
ranto of  -the  dty  bearing  Intwest  at  the  rate 
of  6  par  cent  per  annum,  in  payment  of  all 
of  those  Judgments^  which  was  done,  and  the 
judgmento  satisfied  accordln^^.  Some  of 
the  Judgmento  q^edfled  in  terms  that  the 
amount  awarded  therein  diould  drew  inter- 
est at  10  per  cent  per  annum,  and  othns 
were  dlent  on  tliat  anestlon.  At  the  time 
of  the  rendering  of  those  Jodgmaits,  the  legal 
rato  of  Interest  upon  Judgmento  to  this  stote, 
in  the  absence  of  any  express  spedflcatlon 
therdn,  was  7  pw  cent  per  annum  (Laws  of 
1885.  p.  SCO);  ao  that  those  Judgment  credi- 
tors wtived  Interest  i^on  all  of  tbelr  ad- 
judged dalnn  to  excess  of  6  per  cent,  and 
the  dty  by  so  vcdimtorlly  paying  the 
menu  of  course  waived  tto  rltfixt  of  appeal  to 
each  case.  Thla  cmnpromlae,  if  It  may  be  bo 
characterized,  all  occurred  af ^  the  righto 
of  those  Jnd^nent  creditors  bad  becone  fol- 
ly adjudicated  by  the  Judgmento  raidwed  to 
the  manner  above  noticed.  We  are  quite  mi- 
able  to  see  that  what  thus  occurred  af^  the 
rendering  of  the  Judgmrato  loids  any  sub- 
stontial  sni^rt  to  the  contoitlon  that  the 
Judgmento  were  rendered  by  consent  or  to 
pursuance  of  any  agreement  made  prior  to 
tbelr  rendltlca.  It  seema  clear  to  us  that 
this  agreed  settlement  and  satLsf action  of 
the  eight  Judgmrats,  after  ttidr  rendition.  Is 
what  the  wltoeraes  Hasttogs  and  Hill  had  to 
mind  when  they  testified  about  an  agredn»t 
and  understanding  arrived  at  between  tb» 
Judgment  creditors  and  the  coundlmen.  We 
think  it  is  easy  to  see  that  Hastings  and  Hill 
were  honestly  mistaken  *aa  to  the  exact  na- 
ture, and  as  to  the  time  of  making,  of  the 
agreement  they  had  In  mtod.  It  Is  worthy  of 
not^  to  detennlntog  this  question  of  fact 
that  the  Judgmento  to  question  were  render* 
ed  more  than  10  years  prior  to  the  trial  of 
these  actions,  wherdn  their  testimony  consti- 
tutes practically  the  whole  of  respondente' 
case,  looking  to  the  setting  aside  of  these 
Judgments  upon  the  ground  of  fraud  to  the 
procuring  of  their  rendition.  We  are  quite 
convtoced  that  there  has  not  been  shown  any 
agreement  or  .understonding  pursuant  to 
which  those  eight  Judgments  were  rendered 
agatost  the  dty,  to  fraud  of  the  righto  of  the 
dty  or  its  general  taxpayers,  and  that  they 
cannot  be  set  aside  or  held  for  naught  be- 
cause of  any  such  alleged  fraud. 

[2]  Contention  is  made  to  belialf  of  the 
mayor  and  council  that  the  warranto  Issued 
to  payment  of  those  eight  Judgmrato  are  void 
as  evidendng  a'  general  todebtedness  of  the 
city,  because  the  resolution  of  the  city  coun- 
cil authorizing  thetr  Issuance  was  passed  at 
a  meeting  of  the  city  coundl  other  than  a 
regular  meeting  thereof.  Argotog  that  the 
meeting  of  the  conncil  in  question  was  other 
than  a  regular  meettog,  resp(mdento  tovoke 
the  stotnto  reUttog  to  tbe  meetings  of  city 
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councils  of  cities  of  ttie  tUrd  class,  reading 
in  part  as  follows: 

"Provided,  however,  that  no  ordinance  shall 
be  passed,  or  contract  let,  or  entered  into,  or 
bill  for  the  payment  <^  monej  allowed,  at  any 
special  meeting.  *  •  •**  Bam.  Oode,  { 
7671—10. 

The  answer  to  this  contention  Is  found  in 
the  statute  which  provides  for  the  manner  of 
enforcing  money  Judgments  against  county 
and  other  public  corporatiiOD&  We  there 
read: 

"If  judgment  be  giren  for  the  recovery  of 
money  or  damages  against  such  county  or  oth- 
er public  corporation,  no  ezecntion  sliaU  issue 
thereon  for  the  collection  of  such  money  or 
damages,  but  such  judgment  in  sndi  respect 
shall  be  satisfied  as  follows: 

"1.  The  party  in  whose  favor  sndi  judgment 
is  given  may,  at  any  time  thereafter,  when  ex- 
ecution might  issue  on  a  like  judgment  against 
a  private  person,  present  a  certified  transcript 
of  the  docket  thereof  to  the  officer  of  such 
county  or  other  public  corporation  who  is  au- 
thorized to  draw  orders  on  the  treasury  there- 
of; 

"2.  On  the  presentation  «t  such  transcript, 
such  officer  shall  draw  an  order  on  such  treas- 
urer for  the  amount  of  the  judgment^  in  fa- 
vor of  the  party  for  whom  the  same  was  giv- 
en. Thereafter  such  order  shall  be  presented 
for  payment  and  paid  with  like  effect  and  in 
like  manner  as  other  orders  apon  the  treasurer 
of  such  county  or  other  public  corporation. 
*  •  • " 

Bern.  Code,  {  863. 

We  think  It  plain  from  ofber  portions  of 
,tbB  statute  relating,  to  actlMis  ^^Inst  pub- 
lic corporations,  wbldi  we  need  not  here  no- 
tice, that  tbe  words  "or  other  puMle  corpo- 
ration" Include  dtles  of  tlie  third  class.  Our 
amduslon  upon  this  ccmtention  Is  therefore 
that  tbe  city  cotincll,  in  passing  the  resolu- 
tion authorizing  the  issuance  of  the  war- 
rants In  payment  of  the  judgments,  was  not 
assuming  to  allow  any  "bill  fer  the  payment 
ot  money"  other  than  what  the  judgment 
creditors  could  hare  enforced  payment  of 
without  any  action  ot  the  council  whatever. 
The  action  of  the  city  council  In  pasdng  the 
resolution  manifestly  did  cause  the  issuance 
of  tibe  warrants  bearing  a  lower  rate  of  in- 
terest than  they  otherwise  would  have  borne; 
but  that  does  not  argue  tliat  the  warrants 
were  lll^lly  Issued  as  against  tbe  dty.  We 
ttiink  that  tbe  passing  of  the  resolution,  and 
the  scenting  of  the  warrants  by  tbe  judg- 
ment creditors,  bad  no  other  effect  than  to 
estop  the  judgment  creditors  frmn  thereaft- 
er claiming  a  blgber  rate  of  Interest  from 
ttie  city  upon  tbelr  judgment  and  .tbe  war- 
rants issued  In  payment  tbereof  ttah  tbe  6 
per  cent  spedfled  In  the  warrants,  and  a 
waiver  of  tbe  dty's  right  of  appeal  from 
Oiose  judgmmts.  We  conclude  that  the  mere 
fact  that  tb»  resolution  was  passed  at  what 
might  be  decaned  a  wedal  meetlug  of  the 
tltf  coundl  and  tt»  Issuance  ci  the  warrants 


in  pursuance  of  such  resolutlMi  becomes  of 
no  consequence  in  our  present  Inquiry,  In 
view  of  the  fact  that  such  action  on  the  part 
of  the  council  and  the  judgment  creditors 
resulted  In  the  latter  receiviug  less  than 
they  were  In  law  entitled  to  and  could  bav»> 
obtained  by  virtue  of  their  judgment  alone, 
without  any  action  on  die  part  ot  the  dty 
council. 

[3]  Contention  is  made  In  behalf  of  the 
mayor  and  council,  rested  upon  tbe  alleged 
tact  that  the  local  improvement  warrants  held 
by  the  plaintiff  In  the  case  ot  the  Commerdal 
Bank  v.  City,  the  failure  to  provide  fior  the 
payment  of  whldi  was  tbe  ground  upon 
which  the  bank  sought  and  was  awarded  re- 
covery, were  not  ddlvered  up  and  cancded 
at  tbe  time  ot  the  trial  and  tbe  rendering  of 
the  jud^ent  in  that  case.  It  does  seem  from 
the  evidence  Introduced  in  the  cases  here 
upon  appeal  that  those  particular  local  im- 
provement warrants  were  not  surrendered 
upon  the  rendering  ot  the  judgment  In  the 
Commercial  Bank  case,  as  tbe  local  improve- 
ment warrants  were  surrendered  in  tbe  other 
seven  cases.  Now  the  Commercial  Bank 
sought,  and  was  awarded,  recovery  from  the 
dty,  as  a  general  indebtedness,  of  damages  for 
the  negligent  failure  on  the  pert  of  the  dty 
to  provide  funds  by  spedal  assessment  to  pay 
those  warrants.  It  did  not  seek  and  was  not 
awarded  recovery  upon  the  local  improve- 
ment warrants  as  gudi.  '  In  other  words,  its 
action  was,  as  were  all  of  the  other  seven,^ 
In  substance,  an  action  fbr  damages.  Those 
local  improvement  warrants,  like  other  dty 
warrants,  were  not  negotiable  Instruments  In. 
tbe  sense  that  the  dty  could  not  defend 
against  them  dtber  In  behalf  of  the  local  im- 
provement district  or  In  behalf  of  tbe  dty 
itself.  It  seems  then  that,  if  it  has  been  es- 
tabllslied  by  a  valid  Judgment,  as  we  think 
It  hoa  been,  tliat  the  Commercial  Bank  was, 
at  the  time  of  rendering  the  judgment  In  Its 
case,  the  owner  and  holder  of  the  local  im- 
provement warrants  for  the  nonimyment  of 
whldi  It  sought  recovery  of  damages,  the  dty 
can  no  longer  suffer  damages  at  the  hands 
of  any  subsequent  holder  of  those  warrants. 
Tn  that  case  the  trial  court  made  rather  ex- 
tended findings,  and,  among  other  things, 
found  that  the  Oommerdal  Bank  *is  now  the 
owner  and  holder  or'  those  warrants.  The 
judgment  rendered  upon  those  findings  was 
absolute  and  unconditional  in  form,  Iwing  a 
plain  mcmey  judgmeut.  There  was  no  state- 
ment of  facts  preserved  in  that  case,  there 
being  no  appeal  from  that  judgment.  We 
must  now  presume  tiiat  the  local  Improve- 
ment warrants  were  there  Introduced  in  evi- 
dence as  a  part  of  the  bank's  case,  or.  In 
any  event  that  there  was  evidence  introduced 
warranting  the  court's  finding  that  the  Com- 
mercial Bank  was  then  the  owner  and  bolder 
of  those  warrants.  What  has  become  ot  those 
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vtiraiits  since  tbat  time  Beenu  to  be  now  a 
■stter  of  conjecture.  We  tliink,  In  view  ot 
tbdr  nonn^^able  natnre  and  ttae  finding  of 
tbe  court  in  tbe  Commvclal  Bank  case  that 
the  bank  was  tbai  tbe  owner  and  bidder  at 
tbgm.  It  ts  now  tut  no  omsequenc^  so  far  as 
oar  present  Inqtdrr  Is  concerned,  what  has 
become  <tf  them.  We  are  of  the  opinion 
that  the  failure  to  have  those  local  Improyo- 
ment  warrants  snrrendered  at  tbe  time  of 
die  tendering  of  that  lodgment  does  not  ren- 
der It  subject  to  successful  attack  at  the 
present  time. 

[4, 1]  It  is  contended  In  behalf  of  the  may- 
or and  council  that  the  relief  now  sought  by 
rotors  as  holders  of  ttae  warrants  should  be 
denied  because  at  tbe  time  of  the  rendering 
of  the  Judgments  the  dcy  was  Indebted  be- 
yond its  constitutional  debt  limit,  and  also 
because  the  dtr  was  not  then  liable  as  a  gen- 
eral indebtedness  for  Its  failure  to  produce 
foods  by  local  assessments  sufficient  to  pay 
the  local  improvement  warrants  held  and 
owned  by  the  plaintiffs  In  those  actions. 
Plainly  these  were  defenses  which  could 
bare  been  made  In  those  actions,  presenting 
questions  which  we  must  now  view  as  hav- 
ing been  therein  finally  decided  and  adjudi- 
cated against  the  dty.  If  the  conrt  de- 
cided them  errmeoosly,  that  would  not  in 
tbe  least  render  tbe  Judgments  void  or  sub- 
ject them  to  reversal  or  annnlment  other  than 
by  appeals  therefrom  to  this  court  W©  have 
seen  that  those  Judgments  were  all  rendered 
after  appearance  by  the  dty  in  each  case, 
after  it  had  answered  to  ttae  merits  In  each 
case,  after  trials  nptm  the  merits  In  each  case 
at  wbicb  the  dty  was  ^«sent  and  reinesenb^ 
ed  by  counsel,  and  that  none  of  those  Judg- 
BOits  woe  ever  appealed  fnmi  or  songht 
to  be  in  any  manner  set  aside  or  annulled  ex- 
cept  as  such  attempt  Is  being  made  in  these 
actions,  and,  aa  we  may  further  observe,  was 
unsnocessfnlly  made  In  a  case  In  the  federal 
court,  which  need  not  at  inesent  be  noticed. 
If  those  Judgments  bad  been  rendered  by  de- 
fault without  any  aroearanoe  whatever  on 
the  part  of  tbe  dty,  and  we  could  now  say 
that  tbe  cnnidalnts  upon  which  they  wore 
readied  wholly  fail  to  state  any  causes  of 
action  against  the  d^,  we  could  inrobably  In 
tbe  present  cases,  as  Will  presently  be  ae&i, 
bold  them  to  be  (tf  no  binding  force  or  ef- 
fect aa  against  tbe  city.  But  they  do  not 
rest  upon  any  such  frail  foundation.  They 
are  Judgments  of  a  court  of  general  Juris- 
diction which  plainly  bad  Jurisdiction  over 
the  subject-matter  which  they  purport  to 
have  adjudicated,  ^nd  also  over  the  person 
of  the  dty  by  vlrtae  of  its  graeral  appear- 
ance, answers  to  the  merits,  and  partldpa- 
tion  in  the  trials  upon  ttae  merits.  They  have 
not  been  appealed  from  or  set  aside,  and  must 
tlierefore  now  be  regarded  by  us  as  of  fuU 
force  and  effect,  as  their  records  Import 


Sayward  v.  Tbafet,  9  Wash.  22,  86  Fae.  Me» 
38  Pac.  137 ;  State  ex  reL  Ledger  Fob.  Ca  t. 
Olc^d,  14  Wash.  5,  44  Pac.  108;  Isensee  t. 
Anatin,  16  Wash.  8S2,  48  P&c  804;  Boston 
NatlMuil  Bank  of  Seattle  v.  Bammond,  21 
Wash.  158,  ST  Pac.  86S ;  Olson  t.  Title  Trust 
Co..  S8  Wash.  998,  109  Pac.  48. 

(>]  Gbntentlon  is  made  In  behalf  of  the 
mayor  and  council  that  the  relief  now  sought 
by  rdatots  is  barred  by  our  three-year  stat- 
ute of  limitations.  It  Is  argued  that  tbe  re- 
lief prayed  for  by  appellants  Is  so  barred  be- 
cause of  the  vFrongful  diversion  by  the  city 
of  moneys  from  this  indebtedness  fund  to 
the  prejudice  of  ai^llanta  more  than  three 
years  before  the  commencement  of  these  ac- 
tions. The  record  does  seem  to  show  a 
wrongful  diversion  of  some  funds  fsrom  the 
indd)tedness  fund  by  the  dty,  but  such  di- 
version Is  in  any  event  small  in  amount  as 
compared  with  the  total  amount  of  the  war- 
rants against  tbe  indebtedness  fund  here  In 
question  remaining  unpaid.  If  these  were 
actions  to  recover  damages  from  tbe  dty  for 
such  wrongful  diversion  of  a  local  assessment 
fund  agdlnst  which  the  appdlants  held  local 
assessm^t  warrants,  there  might  be  some 
foundation  tot  this  cimtenUon;  but  this  la 
not  an  action  seeking  recovery  of  damages 
from  the  dty  because  of  its  wrongful  diver- 
sion from  a  fund  which  It  holds  in  effect  In 
trust  for  the  creditors  of  a  locnl  Improvement 
district.  Counsd's  argument  on  this  pdnt 
has  to  do,  at  most,  only  with  the  dlvondon  of 
a  comparatively  small  sum  from  a  fund  rais- 
ed by  general  taxation  to  pay  general  in- 
debtedness of  tbe  dty.  These  are  aetttms  to 
compd  the  dty  to  levy  taxes  aa  required  by 
law  for  the  Indebtedness  fimd,  wMeh  Is  after 
all  only  one  dass  of  the  dty's  general  fonds, 
to  pay  Ita  general  Indebtednesa  We  think 
that  the  alleged  wrongful  diversion  by  the 
dt^  of  moneys  trom  audi  a  goieral  indebted- 
ness fond  did  not  by  lapse  of  time  thn^aafter 
affect  relators'  rt^t  to  the  relief  here  songht. 
Atbnneys  for  ttae  mayor  and  coandl  coof 
cede  that  "this  court  has  definitely  dedded 
that  the  statute  ot  limitations  will  not  begin 
to  nm  against  a  county  or  dty  warrant  un- 
til after  there  la  mon^  In  the  treasury  to 
pay  the  same  and  tiie  warrant  bdder  baa  no- 
tice of>  such  fact"  Oontoitlon  Is  also  made 
In  this  connection  that  the  rdief  prayed  for 
by  relators  Is  barred  by  lapse  of  time,  be- 
cause of  acts  of  tbe  city  authorities,  whidi 
It  is  claimed  amounted  to  a  repudiation,  ot 
rather  an  assertion  of  nonliability,  of  the 
dty's  d)ligation  to  pay  any  of  the  warrants 
here  In  question,  made  and  brou^t  to  the 
knowledge  ot  the  warrant  holders  many 
years  before  ttae  commencement  of  these  ac- 
tions. It  may  be  ttaat  such  an  assertion  of 
n<mliablllty  might  be  so  pronounced  and  per- 
sisted In  for  a  suffldent  length  of  time  to  bar 
warrant  holders  fr<nn  relief  at  tbe  bands  of 
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the  courts  looking  to  their  jpeyment  We 
think  it  sufficient  to  say  that,  howeTer  that 
may  be,  we  have  no  such  case  here.  We 
conclude  that  the  rights  of  relators  here 
sought  to  be  enforced  are  not  barred  by  lapse 
of  time. 

[7]  We  now  inquire  as  to  the  Talidlty  and 
binding  force,  as  against  the  city,  of  eight 
other  Judgments  rendered  against  it  during 
the  year  1898,  after  the  rendering  of  the 
judgments  above  motioned,  in  payment  of 
which  general  indebtedness  warrants  were 
issued  by  the  dty  authorities,  which  war- 
rants, with  others  Issued  in  payment  of  the 
judgments  above  mentioned,  are  Involved  In 
the  Emerson  and  Weldrlck  cases  here  on  ap- 
peal. Some  few  years  prior  to  1893  the  cit? 
constructed  several  local  Improvements,  and 
in  payment  thereof  Issued  warrants  against 
local  ImjH-ovement  funds  to  be  raised  by  spe- 
<^  assessments  to  be  levied  against  the  prop- 
arty  benefited  thereby.  The  dty  failed  to 
twodnoa  by  special  assesBments  auffldent 
funds  to  pay  the  costs  of  those  ImproremoitB 
and  of  the  warrants  issued  therefor  thai  held 
and  owned  by  those  who  obtained  Uiese  last 
mentioned  eight  Ju^ments.  During  July, 
1887,  and  Aiuril,  May,  June,  July,  and  Au- 
guHt,  1888,  the  Franklin  Savings  Bank,  N. 
D.  Hill,  B.  Springer,  Lee  Baker,  U^ehants' 
Bank,  0.  U.  Sawtelle,  J.  C.  Smith,  and  Henry 
Landea  commenced  separate  acUons  in  the 
superior  eonrt  for  Jefferson  county,  being 
numbered  177En  1819,  1823,  1826,  1844,  1849, 
1851,  and  18S3,  respectiv^,  of  the  records 
of  that  court,  seeking  recovery  of  judgments 
Against  the  city  as  general  Indebtedness,  each 
resting  its  or  his  claimed  right  of  such  re- 
covery upon  the  ground  that  the  city  liad  neg- 
ligently failed  to  produce  by  special  assess- 
ments, contemplated  to  be  levied  to  pay  tot, 
the  improvements  and  the  warrants  Issued 
therefor,  sufficient  funds  to  pay  any  portion 
of  such  warrants  then  held  and  owned  by 
each  of  those  plaintiffs.  Tbe  city  was  duly 
served  with  summons  In  each  of  those  cases. 
It  filed  a  demurrer  to  the  complaint  in  the 
Franklin  Savings  Bank  case,  but  thereafter 
withdrew  its  demurrer  and  expressly  con- 
soited  In  open  court  to  the  rendering  of  Judg- 
ment against  it  as  prayed  for  In  the  com- 
Idalnt,  whldh  Judgment  was  a<!cardingly  ren- 
dered on  April  9,  1898.  Tbo  dty  failed  to 
appear  in  any  manner  In  all  of  the  seven 
other  cases,  and  Judgment  vas  rendered  by 
default  agsinst  tbe  dty  In  eadi  ot  them  as 
prayed  for  In  May.  June^  July.  August,  and 
September,  189&  AU  of  those  eight  Judg- 
ments having  be»  rendered  by  consent  or 
by  default,  we  are  vrarranted,  as  we  shall 
ivesently  abov  In  looking  tjAdk  ot  the  Ju'lg- 
ments  themselves  to  ft»  allegations  of  the 
comi^ints  upon  whldi  they  were  rendered. 
In  testing  their  validity  and  binding  force 
as  against  the  city.  We  deem  it  sufficient  to 


say  that  It  appears  by  the  allegaticms  of  those 
complaints  that  the  local  lmi«ovement  war* 
rants  for  the  i>ayment  of  which  the  dty  was 
alleged  to  have  failed  to  provide  funds  by 
special  assessments  were  all  Issued  In  pay- 
ment of  local  Improvements  to  be  paid  for 
by  special  assessments  against  the  property 
benefited  thereby,  and  were  not  intended  to 
be  issued  otherwise  than  as  obligations 
against  local  Improvement  funds  to  be  so 
raised.  In  other  words,  none  of  those  w^- 
rants  were  issued  or  authorized  to  be  issued 
as  evidencing  general  obligations  or  Indebted- 
ness of  tbe  dty.  In  none  of  those  complaints 
was  it  alibied  that  the  dty  had  collected  and 
misappropriated  any  local  improvement  funds 
to  the  prejudice  of  the  rl^ts  of  any  of  the 
holders  of  those  local  Improvement  warrants ; 
the  only  claim  being  that  the  dty  had  negli- 
gently failed  to -levy  collect  local  assess- 
ments suXBcient  to  pay  any  of  tbe  local  Im- 
provement warrants  tadd  by  the  plaintiffs  In 
those  cases,  and  that  therefore  It  was  liable 
In  damages  as  a  general  dty  IndeMedness 
measured  the  several  amounts  due  upon 
the  plaintiffs*  local  improvement  warranta 
In  some  of  the  oomplabots  in  ttune  actltms 
It  was  alleged  not  only  that  tbe  city  bad  fail- 
ed to  levy  and  ctdlect  suffident  local  ImiHOve- 
ment  funds  to  pay  any  portion  ot  the  [daln- 
tittB'  local  Improvement  warrants,  bat  also 
that  by  reason  of  the  lapse  of  time  the  dty 
had  lost  Its  power  to  further  levy  or  collect 
any  sudi  local  Improvement  funds.  Counsd 
for  relators  do  not  In  their  briefs  differenti- 
ate those  actions  one  from  another  in  sach 
manner  that  we  fed  called  upon  to  do  so 
here  in  testing  tbe  validity  of  tbe  several 
judgments  rendered  therein. 

I^t  us  now  inquire  as  to  whether  or  not 
those  complaints  stated  good  causes  of  action 
as  against  the  city,  entitling  the  plaintiffs 
therein  to  recover  as  a  general  indebtedness 
of  the  city,  assuming  for  the  present  that  the 
correct  answer  to  such  inquiry  will  be  con- 
trolling of  the  question  of  the  validity  and 
binding  force  of  the  Judgments  rendered 
thereon.  On  July  9, 1897,  this  court  rendered 
its  decision  In  German-American  Savings 
Bank  v.  Spokane.  17  Wash.  315,  49  Pac  542, 
38  L.  B.  A.  259,  holding  In  substance  that  a 
dty  is  not  rendered  liable,  as  a  general  In- 
debtedness, for  Its  failure  to  provide  a  local 
assessment  fund  to  pay  warrants  Issued  In 
payment  of  a  local  Improvement,  in  the  al>* 
sence  of  an  express  contract  to  l»come  so 
liable.  The  questlim  was  eidiaustively  re- 
viewed In  that  case  In  the  U^t  of  a  finding 
by  the  trial  court,  not  only  that  the  dty  bad 
negligently  failed  to  levy  and  collect  the  con- 
templated spedal  assessments,  but  also  that 
"the  right  to  enfcwce  collection  of  the  special 
assessments  was  lost,"  evidently  by  lapse  ot 
time.  In  tbe  course  of  the  oi^lon,  CSilet 
Justice  Scott,  q^king  for  tbe  court,  said: 
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"From  onr  InTestlsatioii  of  the  cases  and  text* 
books,  we  are  of  the  opinion  that  the  decided 
weight  of  anthorit?  Is  against  allowing  a  re- 
coTMT  of  the  city  upon  snch  matters  at  all, 
in  the  absence  of  an  express  lawfal  contract, 
to  that  effect,  or  In  cases  where  the  money  has 
been  coDected  on  the  assessments  and  is  in 
the  dty  treasory.  However,  It  is  not  necessarj 
to  go  that  far  In  this  ease,  at  least  at  this 
time." 

nie  ccoicliidlng  words  of  ttils  qnotfttlon 
sorest  that  the  general  statement  preceding 
ml^t  be  regarded  in  some  measure  as  obiter 
dlctmn.  But  we  tblnk  tbe  reasoning  upon 
wbidi  the  decision  of  the  case  was  rested 
show?  thit  general  statement  of  tbe  law  to 
be  aoond.  Partber  language  used  in  tbe 
opinion  practically  amounted  to  an  InTltation 
to  counsel  to  ask  a  rehearing  of  the  case,  par- 
dcnlarly  touching  the  court's  expressed  view 
•of  tbe  law  by  the  use  of  tbe  language  above 
quoted.  A  i>etiti(Hi  tor  rehearing  was  there- 
after ffled,  which  was  denied  on  September 
15,  1897,  thus  evidencing  the  court's  adher- 
ence to  tbe  view  of  the  law  expressed  in  tbe 
abore-auoted  language.  On  March  7,  1896, 
la  Wilson  v.  Aberdeen,  1»  Wash.  89,  S2  Pac. 
524,  the  same  view  ijt  the  law  was  adhered  to 
onder  drcnmstances  where  the  same  express- 
ed view  of  tbe  law  by  tbe  court  cannot  be 
said  to  have  been  in  any  sense  obiter  dictum. 
Havins  before  it  facts  showing  that  tbe  city 
had  not  only  n^llgently  failed  to  levy  and 
collect  special  assessments,  but  also  the  fact 
that  its  right  so  to  do  bad  been  lost  by  lapse 
of  time,  the  court,  In  holding  that  the  city 
was  not  thereby  rendered  liable  as  a  general 
indebtedness,  and  referring  to  tbe  Oraman- 
Americ^  Bank  Case  as  authority  therefor, 
and  again  speaking  through  Chief  Justice 
Scott,  said: 

"  *  *  *  For  the  purposes  of  this  case  we 
adopt  the  concession  Uiat  the  remedy  to  pr<we- 
cute  the  assessments  la  no  longer  available. 
Bot,  notwithstanding  this,  we  do  not  tblnk  the 
rity  should  be  held  liable  for  the  reasons  set 
forth  in  the  case  referred  to,  although  the  ques- 
tion was  not  expressly  decided  In  the  opinion,  it 
not  being  necessary.  But  the  reasons  for  de- 
ciding against  the  plaintilf  there  apply  with 
equal  force  against  the  plaintiGfs  here,  although 
the  ipedal  remedy  is  lost.  The  o>bligation  rest- 
ed upon  the  warrant  holders  to  compel  the  of- 
ficers of  tbe  dty  to  procaad  with  the  collection 
fA  tie  assMsments,  and,  if  they  saw  fit  to  allow 
thdr  remedy  to  become  lost  through  a  failure 
to  compel  an  enforcement  of  the  assessment 
proceedings,  they,  and  not  the  general  taxpay- 
ers, must  bear  the  consequences.  They  were 
bound  to  take  notice  of  what  was  being  done 
in  the  premises,  or  of  any  failure  to  proceed." 

Now  whatever  may  be  said  as  to  what  may 
have  seemed  to  be  tbe  unsettled  condition  of 
tbe  law  upon  this  question  prior  to  the  ren- 
dering of  tbe  dedslons  of  this  court  in  those 
tvo  CAMS,  it  manifestly  did  by  those  dec^ 


slons  become  the  settled  law  of  this  state  that 
a  clt7  would  not  be  raidered  llaUe  as  a  goH 
eral  indebteOness  for  Its  ftiUore  for  any  cause 
to  levy  and  c(^lect  local  assessments  to  pay 
purely  local  assessment  obllgaticms,  even 
though  the  power  to  levy  and  collect  sncib  as- 
sessments be  entirely  lost  by  tbe  bipse  of 
time.  And  this,  it  will  be  noticed,  so  became 
the  settled  law  of  this  state  by  the  rendering 
of  those  two  decisions — tbe  first  nine  months, 
and  the  second  one  month,  before  tbe  render- 
ing of  the  first  of  the  last  eight  Judgments 
above  mentioned.  This  court  has  repeatedly 
adhered  to  tbe  law  so  settled  by  those  two 
deci8i(Mis.  Northwestern  Lumber  Co.  v.  Ab- 
erdeen, 20  Wash.  102,  54  Pac.  935;  North 
Western  Lumber  Co.  v.  Aberdeen,  22  Wash. 
404,  60  Pac.  1115;  Potter  v.  City  of  What- 
com, 25  Wash.  207,  66  Pac.  197 ;  State  ex  rel. 
Security  Sav.  Soc.  v.  Moss,  44  Wash.  91,  86 
Pac.  1129;  State  ex  rel.  Barnes  v.  Blaine, 
44  Wash.  218,  87  Pac.  124;  State  ex  rel. 
American,  etc.,  Mtg.  Co.  v.  Tanner.  46  Wash. 
348,  88  Pac  321;  State  ex  reL  National 
Bank,  etc.,  v.  Tacoma,  97  Wash  190,  166  Pac. 
66 ;  Pratt  v.  SeatUe,  111  Wash.  104, 189  Pac. 
565. 

In  all  of  the  five  cases  last  dted  it  was 
held.  In  substance,  that  a  pure  local  Improve- 
ment obligation  would  not  even  constitute  a 
moral  or  1^1  consideration  sufficient  to  sup- 
port a  volimtary  agreement  by  a  dty  to  pay 
such  an  obligation  from  funds  other  than  the 
special  assesanent  fund.  We  see  no  escape 
frcnn  the  conduslcm  that  the  comidaints  vjfim 
which  these  last-mentioned  eight  Judgments 
were  rmdered  against  the  dty  by  consent  or 
by  default  did  not  State  Aacts  oonsUtotlng 
causes  of  action  entltltaig  the  plaintUFs  to  any 
recovery  sndi  as  was  attempted  to  be  award-* 
ed  thneby.  Those  wore  not  ocmiplalnts  Im- 
i;>OTfectly  stating  causes  ct  action  which 
mlE^t  have  been  made  good  by  prop&e  all^- 
ilon&  They  wwe  complaints  in  wbldi  the 
allegatitms  affirmatively  showed  that  the 
plaintUb,  under  the  then  settled  law,  did  not 
have,  and  could  not  have,  as  against  the  dty, 
any  right  of  recovery  of  the  nature  awarded 
by  tbe  Judgments  rendered  upon  them. 

[t]  We  now  inquire:  Did  snch  a  complete 
failure  to  show  grounds  of  recovery  by  the 
allegations  of  the  complaints  upon  whldi 
these  consent  and  default  Judgments  were 
entered  render  the  Judgments  void  and  of  no 
binding  force  as  against  tbe  dty?  We  feel 
constrained  to  hold  that  such  was  the  effect 
of  those  wholly  defective  complatnta  It  is 
elementary  law  that  a  default  Judgment  can- 
not award  any  relief  beyond  that  which  the 
facts  alleged  In  the  complaint  In  the  action 
show  the  plaintiff  legally  entitied  to.  This 
also  means,  of  course,  that,  if  a  complaint 
wholly  fails  to  state  facts  legally  entitling  tbe 
plaintiff  to  any  recovery,  or  states  facts  af- 
flrmatlvely  showing  that  the  plalntltf  has  no 
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right  of  recovery,  as  tbose  conndalnta  did,  a 
default  Judgment  rendered  tbereon  is  void 
joat  aB  such  a  default  Judgment  would  be 
void  Id  so  far  as  It  awarded  relief  beyond 
that  which  the  allegations  of  the  complaint 
showed  the  plaintiff  legally  entitled  to.  In 
state  ex  rel.  SummerSeld  t.  Tyler,  14  Wash. 
496,  46  Pac.  31.  37  L.  R.  A.  207.  63  Am.  St 
Rep.  678,  there  was  drawn  In  questicoi  the 
validity  of  a  Judgment  rendered  by  default 
against  Spokane  t^punty  upon  a  garnishment 
process,  niat  was  a  mandamus  proceeding 
in  which  it  was  soaght  to  oomp^  l^ler*  as 
connty  auditor,  to  lasne  a  county  warrant 
in  i»ymait  of  a  defitult  gamlsbment  Judg- 
ment rendned  against  the  county.  The  opin- 
lon  does  not  expressly  state  that  the  Judg- 
ment was  one  rendered  by  default,  but  It  is 
plain  that  the  reaaoning  of  the  court* a  apia- 
ioa  proceeds  upon  the  theory  that  it  was  so 
rendered ;.  and  besides  we  find  that  Oie  orig- 
inal record  of  that  case  in  this  court  shows 
that  the  Judgment  there  in  question  was  ren- 
daeA  by  default  CHiIef  Justice  Hoyt,  speak- 
ing for  the  court,  holding  Oat  the  Judgment 
was  void  because  the  county  was  not  then 
subject  to  garnishment  process,  observed: 

"It  1b  familiar  law  that  a  judgment  rendered 
in  an  action  in  which  a  court  has  jurisdiction 
ot  the  person  upon  a  complaint  which  does  not 
state  a  cause  of  action  is  not  void,  but  simply 
erroneous,  and  it  is  upon  this  principle  that  tb» 
contention  of  the  appellant  that  the  judgment 
in  question  is  not  void  is  founded:  But,  in  our 
opinion,  if  the  county  was  not  subject  to  gar- 
nishee process,  the  complaint  in  the  action  in 
which  the  judgment  in  question  was  rendered 
not  only  failed  to  state  a  cause  of  action,  but 
affirmatively  showed  that  no  judgment  could 
be  rendered  thereon  against  the  connty." 

We  think  the  first  above-quoted  statement 
of  tile  learned  Chief  Jnadce  was  not  Intend- 
ed by  him  as  applicable  to  other  than  com- 
plaints subject  to  demurrer  in  actions  result- 
ing in  Judgments  other  than  by  default 
There  may  be  room  for  argnlng  that,  because 
the  county  was  not  sabject  to  garnfshmpnt 
process  at  all  at  the  time  of  the  renderbig  of 
the  Judgment  against  It  there  in  queiistlon, 
there  was  a  o>mplete  want  of  Jurlsdictl<m 
In  the  court  in  that  action  over  the  subject- 
matter  ot  the  comidaint  We  am)r^end, 
however,  that  if  the  ooanty  had  entered  its 
general  appearance  In  lite  action  and  an- 
Bwwed  to  the  merits,  and  thweby  neceesarll}' 
invoked  the  Jurisdiction  of  Hie  court  to  de- 
cide the  question  of  Qie  county's  liability  to 
garnishment  process,  and  a  Judgment  against 
the  county  had  followed,  and  no  appeal  had 
been  takwi  therefrom  by  the  county,  the 
Judgment  would  have  become  conduslve  as 
against  the  connty.  This  must  be  so  be- 
cause of  the  conrt^B  being  one  of  general 
Jurisdiction.  Tbe  Judgmrats  wbldi  are  the 
subjects  of  onr  present  inquiry,  as  we  have 
seen,  were  rendered  upon  alleged  causes  of 


action  which  In  law  did  not  exist  as  against 
the  city  any  more  than  the  cause  of  action 
forming  the  basis  of  the  garnishment  Judg- 
ment In  the  Summerfield  Case  existed  as 
against  the  county.  That  decision  may  not 
be  exactly  in  point  here,  In  view  of  the  room 
for  arguing  that  there  was  involved  therein 
more  nearly  a  question  of  Jurisdiction  over 
the  subject-matter  than  in  the  case  In  which 
the  consent  and  default  Jndgments  here  in 
question  were  rendered,  but  we  think  it  be- 
comes very  nearly  controlling  in  our  pres- 
ent inquiry.  It  in  any  event  lends  strong 
support  to  the  view  that  the  Jndgments  here 
in  question  are  void.  In  Knitz  v.  Batts,  18 
Wash.  460,  51  Pac.  1054,  a  case  involving  an 
attack  upon  a  default  Judgment  Jndge  Dun- 
bar, €^}eaklng  for  the  court,  made  this  pertl- 
aeat  ol)Bervatlon : 

"Again,  It  Is  insisted  that  the  eomplatnt  did 
not  state  a  cause  of  action  salBdent  to  give  the 
conrt  jurisdiction.  A  glance  at  the  complaint 
is  sufficient  to  refute  this  assertion.  We  think 
it  was  a  good  complaint  in  every  respect  and 
the  usual  complaint  in  cases  of  this  kind.  How- 
ever, there  is  a  vast  difference,  so  far  as  juris- 
diction is  concerned,  between  a  complaint  which 
imperfectly  states  a  good,  cause  of  action,  and 
which  might  be  a  proper  subject  of  a  demnrrer 
or  motion,  and  a  complaint  which  states  no 
cause  of  action  at  alL   *   *   * " 

This  plainly  Is  a  recognition  of  the  gen- 
eral rule  that  "a  complaint  which  states  no 
cause  of  action  at  all"  will  not  support  a  de- 
fault Judgment  rendered  thereon.  The  gen- 
eral rule  is  well  stated  In  the  text  of  28  Oye. 
740,  as  follows: 

"A  default  admits  only  what  Is  well  pleaded; 
and  consequently  a  Judgment  by  default  cannot 
be  sustained  If  plaintiff's  declaration  or  com- 
plaint does  not  state  a  good  cause  of  action  or 
lacks  those  averments  which  are  necessary  to 
show  his  right  to  recover." 

This  view  of  the  law  finds  snpport  in  a 
great  many  decisions  cited  in  the  note.  It  Is 
followed  in  the  text  by  this  further  observa- 
Uon: 

"The  test  proposed  by  some  of  the  dedsitma 
is  that  the  declaration  or  complaint  must  be 
sufficient  to  withstand  a  general  demurrer." 

As  Intimated  by  the  remarks  of  Judge 
Duubar  above  quoted  from  the  Erutz  Case, 
we  would  probably  not  make  the  sufficiency 
of  the  complaint  as  tested  by  demurrer,  onr 
controlling  guide  in  all  cases  wherein  the 
question  of  the  validity  of  a  default  Judg- 
ment Is  rested  upon  the  allegation  of  the 
complaint  In  the  action.  But  In  our  present 
inquiry  we  are  not  called  upon  to  rest  our 
conclusions  upon  such  a  test  of  the  com- 
plaints in  question ;  since,  as  we  have  seen, 
they  affirmatively  show  that  the  plalntlfrs 
were  not  legally  entitled  to  recover  in  any 
sums  as  a  geumd  indebtedness  of  the  dty. 
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It  follows  that  all  ot  these  seven  default 
Judgments  are  void.  We  might  also  well 
condade  that  the  consent  Judgment  hi  favor 
of  the  FranUhi  Savings  Bank  la  void  for  the 
aame  reason  that  we  bold  the  default  jndg- 
ments  to  be  void. 

[I]  However,  the  Invalidity  of  the  Franb- 
lin  Savings  Bank  Judgment  la  rendered  plain 
In  the  light  of  the  facts  attmdlng  its  ren- 
dition, by  oar  decision  in  State  ex  reL  Ameri- 
can, etc..  Mtg.  Co.  V.  Tanner.  46  Wash.  348, 
88  Pac.  821,  wherein  it  Is  held  that  a  fail- 
ure to  produce  a  fund  by  local  assessment  to 
pay  a  purely  local  assessment  obligation, 
even  though  tbe  power  of  the  city  to  pro- 
duce sndi  fund  has  become  lost  by  the  lapse 
of  time,  la  not  sudi  a  moral  or  legal  consid- 
eration as  will  support  a  voluntary  agree- 
ment bj  the  ci^  to  pay  snch  an  obligation  aa 
a  general  indebteduess  of  the  city,  or  a 
conaent  Judgment  rendered  thereon.  We  con- 
dude  that  all  of  the  eight  Judgmraits  last 
above  mentioned  are  void  and  of  no  binding 
force  as  against  the  city ;  that  the  warrants 
laaned  In  payment  thereof  are  likewise  void 
and  do  not  constitute  an  indebtedness  of  the 
dty  for  the  payment  of  which  general  taxes 
may  be  le\ied. 

[10. 11]  There  was  Introduced  in  evidrace, 
on  behalf  of  appellants,  the  record  of  the 
case  of  First  National  Bank  of  Central  City 
V.  City  of  Port  Townaend,  from  tbe  federal 
District  Court,  in  whldi  case  Jadgment  was 
rendered  in  favor  of  tbe  bank  and  against 
tbe  dl7  upon  a  number  of  warrants  Issued  by 
tbe  dty  against  Its  Indebtedness  fund,  whldi 
warrants  had  been  issued  in  part  payment 
of  some  of  the  superior  court  Judgments 
above  mentioned,  ^e  purpose  of  introdu<v 
log  ttie  record  of  that  case  and  tbe  Judg- 
mesat  rendered  therein  In  tbe  cases  bere  on 
appeal  was  to  lay  the  foundation  for  the  con- 
tention that  that  Judgment  became  res  Ju- 
dicata against  (he  city  as  to  tbe  validity  of 
an  of  the  sixteen  superior  court  Judgments 
above  mentioned  and  the  warrants  issued  in 
paymoit  thereof  against  the  city's  indebted- 
neaa  fund.  Aa  to  the  effect  of  that  federal 
court  Jndgm«Dt  upon  the  warrants  issued 
against  the  Indebtedness  fund  in  payment  of 
ttie  first  eight  superior  court  Judgments 
above  mentioned,  which  are  the  only  war- 
rants hi  whldi  the  Birst  National  Bank  of 
Ctotral  City  Is  Interested,  we  need  not  now 
inquire;  since  we  have  held  npon  othw 
grounds  that  those  eif^t  Judgments  are  valid 
and  binding  Judgments  against  the  city,  and 
are  not  subject  to  attack  as  are  the  last- 
mentimed  eight  consent  and  default  Judg- 
ments. As  to  tbe  latter,  we  think  the  gnes- 
tlon  of  the  federal  court  Judgment,  intro- 
duced In  evidence,  being  res  Judicata  aa 
i^ainst  the  dty,  must  be  answered  In  tbe 
negatlTe.  That  action  was  not  brought  fa 
behalf  ot  the  plaintiff  bdnk  and  others  alrol- 
larly  altaated ;  nor  was  the  Judgment  there- 
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In  90  rendered;  nor  were  ^ther  of  the  re- 
lators Emertion  or  Weldrick  parties  to  that 
action ;  nor  were  any  of  the  warrants  for 
which  they  seek  inyment  In  their  actions 
here  upon  appeal  involved  therein ;  nor 
were  the  then  holders  of  their  warrants  here 
Involved  similarly  situated,  other  than  pos- 
sibly In  a  limited  degree.  If  Emerson  and 
Weldrick  would  not  have  been  bound  by  the 
adjudication  of  tbe  federal  court  had  the 
Judgment  of  that  court  been  in  favor  of  the 
dty — and  manifestly  they  would  not — it  is 
plain  that  the  dty  is  not  now  bound  by 
that  Judgment  as  an  adjudication  against  It. 
In  so  far  as.  we  are  here  concerned  with 
the  warrants  which  are  bere  sought  to  be 
made  the  foundation  of  the  relief  sought 
by  Emerson  and  Weldrldc  The  elementary 
rule  that  estoppels  must  be  mutual  to  be 
effective  seems  to  be  conclusive  in  favw  of 
the  city  on  the  question  of  this  federal  court 
Judgment  being  res  Judicata  against  Emerson 
and  Weldrick.  The  rule  la  well  stated  In 
the  text  of  23  Cyc.  1238,  as  follows: 

"It  Is  a  rule  that  estoppele  must  be  mutual; 
and  therefore  a  party  not  be  condnded, 
against  bis  contention,  by  a  former  Judgment, 
□□less  ha  could  have  used  it  as  a  protection, 
or  as  the  foundation  of  a  daim,  had  the  jadg- 
ment been  the  other  way;  and  conversely  no 
person  can  daim  the  benefit  of  a  judgment  as 
an  estoppel  upon  his  adversary  unlesB  he  would 
have  been  prejudiced  by  a  contrary  decision  of 
the  case." 


We  are  of  the  opinion  that  the  Judgment 
rendered  In  the  federal  court  case  Is  not 
res  Judicata  as  against  tbe  dty  of  any  of 
tbe  matters  here  drawn  In  question  In  the 
Emerson  and  Weldrick  cases.  To  what  ex- 
tent It  may  be  so  in  the  other  case  Is  of  no 
moment  here. 

[12]  After  the  trial  of  these  cases  in  the 
superior  court,  but  before  their  submission 
for  final  dedsion,  Weldrick  asked  for  a  Judg- . 
ment  of  voluntary  nonsuit  In  his  case  as  to 
hla  indebtedness  fund  warrants  numbered 
166,  167,  172,  and  173,  which  were  issued  by 
the  dty  In  payment  of  the  Franklin  Sav- 
ings Bank  Judgment,  that  being  the  Judgment 
that  was  rendered  against  the  dty  by  con- 
sent. Judgment  of  nonsuit  was  rendered  ac- 
cordingly in  favor  of  Weldrick  as  to  those 
warrants,  over  the  objections  of  counsel  for 
the  mayor  and  councllmen.  This  prevented 
the  rendering  of  an  affirmative  final  Judg- 
ment against  the  validity  of  the  Franklin 
Savings  Bank  Judgment  and  those  warrants 
Issued  in  payment  thereof.  From  this  Judg- 
mrat  of  nonsuit  the  mayor  and  eoundl  have 
appealed  to  this  court.  Kelator  Weldrick  by 
his  complaint  and  application  for  mandamus 
songht  relief,  looking  to  the  payment  of  those 
warrants  upon  tbe  same  ground  as  he  sought 
relief  looking  to  the  payment  of  his  other 
IndAtedoesa  warrants  tavotved  In  his  case. 
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The  afflrmatlTe  answer  of  tbe  mayor  and 
coancil  pleaded  the  Invalidity  of  the  Frank- 
lin Savings  Bank  Judgment  and  those  war- 
rants issued  in  payment  Oiereof,  as  they 
pleaded  the  invalidity  of  the  other  snperlor 
court  Judgments  and  the  warrants  issued  in 
payment  thereof,  and  prayed  "that  all  of  the 
said  indebtedness  fund  warrants  mentioned 
and  described  in  said  application  be  declared 
frandulent  and  void."  We  think  this  was 
the  same  in  effect  as  if  the  city  and  Its 
oflScers  had  commenced  an  action  against 
Weldrick  seeking  an  affirmative  judgment  de- 
creeing the  warrants  issued  in  payment  of 
the  Franklin  Savings  Bank  JudgmMit  to  be 
void.  In  other  words.  In  this  state  of  the 
pleadings  and  this  affirmative  relief  asked 
"for  by  the  mayor  and  the  council  in  behalf 
of  the  city,  they  had  a  right  to  an  affirma- 
tive judgment  decreeing  these  Franklin  Sav- 
ings Bank  judgment  warrants  to  be  void  and 
constituting  no  obligation  as  an  Indebtedness 
against  the  city,  as  they  were  entitled  to 
sudi  a  Judgment  with  reference  to  Indebted- 1 
ness  warrants  issued  In  payment  of  the  { 
other  serrai  superior  court  Jndpinents.  We 
conclude  that  the  superior  court  erred  in 
awarding  to  Weldrick  tbe  voluntary  nonsuit. 

[13]  We  have  given  attention  to  the  oth- 
er questions  presented  in  the  briefs  of  coun- 
sel, but  think  tbe  cases  do  not  call  for  fur- 
ther discussion.  It  now  remains  for  us  to 
announce  our  final  conclusions  la  the  dis- 
position of  these  three  cases.  But  before 
doing  so  we  note  that  they  were  commenced 
several  years  ago;  the  Judgments  denying 
all  relief  being  rendered  on  June  4,  1920. 
It  now  seems  plain  that  whatever  relief  is  i 
to  be  granted  any  of  the  relators  must  of  \ 
necessity  consist  of  the  levying  of  taxes  In 
the  future  under  the  provisions  of  chapter 
84,  Laws  of  1897  (section  6129  et  seq.,  Rem. 
Code).  We  are  of  the  opinion  that  any  such 
relief  should  In  no  event  call  for  the  levying 
of  taxes  In  excess  annually  of  the  taxes  au- 
thorized to  be  levied  by  that  law. 

We  conclude: 

First.  The  Judgment  rendered  by  the  su- 
perior court  In  the  case  of  State  ex  rel.  First 
National  Bank  of  Central  City  v.  Mayor,  be- 
ing numbered  3084  of  the  records  of  tbe  su- 
perior court  and  16S07  of  the  records  of  this 
court,  must  be  reversed;  since,  as  we  have 
held,  all  of  the  indebtedness  warrants  In- 
volved In  that  case  are  valid  indebtedness 
warrants  of  the  dty,  Issued  in  payment  of 
the  first  above  mentioned  eight  valid  su- 
perior court  Judgments.  It  Is  so  ordered. 
That  case  Is  remanded  to  the  superior  court, 
with  directions  to  enter  Its  Judgment  and 
decree  awarding  to  the  relator  First  Nation- 
al Bank  of  Oentral  Olty  a  writ  of  mandate 
requiring  the  mayor  and  council  of  the  city 
of  Port  Townsend  to  levy  a  tax  from  year  to 
year.  In  the  future,  to  be  paid  Into  tbe  city's 
indebtedness  fund,  In  compliance  with  chap- 
ter 84,  Laws  of  1897  (sectloD  S129  et  seq., 


Bem.  Code),  to  the  end  that  as  speed&y  aa 
possible  that  fund  may  be  replenished  to  the 
full  extent  of  the  dty  authorltieB*  tax-levy- 
ing power  under  that  law,  as  It  may  become 
necessary  to  exercise  such  power,  and  the 
funds  so  raised  be  applied  from  time  to  time, 
as  raised,  to  the  payment  of  those  indebted- 
ness warrants,  together  with  all  other  valid 
Indebtedness  warrants  payable  from  such  in- 
debtedness fund,  in  order  as  provided  by  law. 
Appellant  First  National  Bank  of  Central 
City  will  recover  Its  costs  Incurred  In  its  ap- 
peal to  this  court. 

Second.  The  Judgment  rendered  by  the  su- 
perior court  In  the  case  of  State  ex  rel. 
Emerson  v.  Mayor  et  al.,  being  numbered 

2960  of  the  records  of  the  superior  court 
and  16898  of  tbe  records  of  this  court,  must 
be  reversed  in  so  far  as  It  denies  relief  to 
Emerson  looking  to  the  levying  of  a  tax 
from  year  to  year  by  the  mayor  and  council- 
men  of  the  city  of  Port  Townsend  to  pay  In 
proper  order  the  Indebtedness  fund  warrants 
Involved  In  that  case  which  were  Issued  In 
part  payment  of  any  of  tbe  first  above  men- 
tioned eight  valid  superior  court  Judgments. 
It  Is  so  ordwed.  That  case  Is  remanded  to 
the  superior  court,  with  directions  to  enter 
its  Judgment  and  decree  awarding  such  re- 
lief to  the  relator  Emerson  by  a  writ  of  man- 
date of  the  same  import  and  nature  as  above 
directed  by  us  In  our  disposition  of  the  First 
National  Bank  of  Central  City  case.  Appel- 
lant Emerson  will  recover  bis  costs  Incurred 
in  his  appeal  to  this  court 

Third.  The  Judgment  rendered  by  the  su- 
perior court  in  the  case  of  State  ex  rel.  Weld- 
rick V.  Mayor  et  al.,  being  numbered  2061  of 
the  records  of  the  superior  court  and  16899 
of  the  records  of  this  court,  must  be  reversed 
in  so  far  as  It  denies  relief  to  Weldrick 
looking  to  the  levying  of  a  tax  fr<Hn  year  to 
year  by  the  mayor  and  counclimen  of  the 
city  of  Port  Townsend  to  pay  in  proper  order 
the  indebtedness  fund  warrants  Involved  In 
that  case  which  were  Issued  In  part  payment 
of  any  of  the  first  above-mentioned  dght 
valid  superior  court  Judgments.  It  Is  so  or- 
dered. That  case  is  remanded  to  the  su- 
perior court,  with  directions  to  enter  Its 
Judgment  and  decree  awarding  such  relief  to 
the  relator  Weldrick  a  writ  of  mandate 
of  the  same  import  and  nature  as  above  di- 
rected by  us  In  our  disposition  of  the  First 
National  Bank  of  Central  Oity  case. 

Fourth.  The  Judgment  of  voluntary  non- 
suit rendered  in  favor  of,  Weldrick  by  the 
superior  court  In  the  case  of  State  ex  rel. 
Weldrick  v.  Mayor  et  al.,  being  numbered 

2961  of  the  records  of  the  superior  court 
and  16899  of  the  records  of  this  court,  must 
also  be  reversed.  It  Is  so  ordered.  That 
case  is  remanded  to  the  superior  court  with 
fifrther  directions  to  enter  Its  Judgment  and 
decree  adjudging  and  decreeing  the  indebted- 
ness fund  warrants,  numbered  166.  167,  172, 
and  173,  Issued  in  payment  of  the  Franklin 
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Savings  Bank  superior  court  judgment,  to 
be  void  and  of  no  effect  as  evidencing  an 
Indebtedness  of  the  city,  as  it  was  so  ad- 
Jndged  and  decreed  with  reference  to  the 
other  indebtedness  warrants  issued  in  pay- 
ment of  the  seven  default  wperlor  court 
Jadgments.  Neither  party  will  recover  costs 
incurred  In  their  respective  appeals  to  tJiis 
court  in  the  case  of  State  ex  rel.  Weldrlck  v. 
Mayor  et  al.,  since  the  parties  upon  both 
ddes  have  In  a  measure  been  snccessfol  Is 
their  respective  appeals. 


uitghe:ll»  main,  mackintosh,  hol- 

COUB,  TOLUAN.  and  HOVEZ,  JJ^  concur. 

BBIDOBSt  J.  (concorrlag).  I  am  In  ac- 
cord wltli  what  la  said  by  the  Chief  Justice 
eonceralng  those  judgments  which  were  ren- 
dered after  the  trlaL  I  concur  In  the  result 
reached  by  the  f oregoliiK  opinion  with  refer- 
ence to  the  eight  judgments  whldi  were  tak- 
en by  d^nlt  I  prefiBr,  howerer,  to  ludd 
those  Judgments  void  because  of  l^t  trauA 
practiced  by  the  city  offldala,  rather  than 
because,  as  stated  In  the  opinion,  the  oom- 
lAUnts  not  tmly  failed  to  state  causes  <a 
action,  tnt  affimattTely  showed  diat  they 
oonld  not  be  amended  to  state  causes  of  a^ 
tin.  The  main  opinion  clearly  shows  that, 
becanse  of  the  prerlons  dedalmu  of  this 
court,  the  dty  officials  must  have  known, 
and.  as  a  matter  <^  law,  did  know,  that  the 
city  wan  not  liable  on  ttte  fiicts  pleaded,  or 
on  any  facts  whidi  oould  be  pleaded  in 
tiMse  actions.  Under  such  drcumstances, 
tiie  antborities,  representing  as  they 
did  the  taxpayers  of  the  dtTi  had  no  rigbt 
or  power  to  willing  permit  a  Jndgmrat  to 
be  entered.  It  was  In  substance  so  held  in 
thfl  cases  of  State  ex  reL  American,  etc^ 
Mtg.  Oo.  T.  fCanner,  45  Wash.  848,  88  Pac. 
321,  and  State  ex  reL  Bradway  t.  De  Mat- 
tfls,  88  Wash.  86.  152  Pac  721.  It  Is  true 
tbat  in  the  I>e  Mattoe  Oase  the  Judgment  was 
taken  with  the  ocinvss  consent  of  the  city 
oflidals,  and  In  the  Tanner  Oase  the  dty 
agreed  in  advance  that  the  judgment  might 
Iw  taken  by  default,  while  here,  according  to 
the  showing  made,  the  dty  simply  defaulted. 
Bat  there  Is  as  mndi  legal  fraud  on  the 
part  of  the  dty  officials  In  deliberately  al- 
lowing Judgment  by  default  as  by  express 
agreement;  eadi  amounts  to  a  consent  Judg- 
ment I  think  the  two  cases  last  cited  are 
dedsive  of  the  question  under  discussion. 

I  am  also  of  the  opinion  tliat,  in  so  far  as 
the  default  judgments  are  concerned,  the  re- 
salt  of  the  dellberatl(»is  of  this  court  must 
have  been  the  same  whether  the  complaints 
stated  or  failed  to  state  causes  of  action. 
State  ex  reL  Bradway  t.  De  Mattos,  supra. 

nnXERTON,  J.  I  ooncnr  In  what  is  said 
bf  Judge  BRIDGES. 
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KEENA  V.  UNITED  RAILROADS  OF  SAN 
FRANCISCO.    (Civ.  3951;  S.  P.  9563.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sioQ  2,  California.  March  20,  1922.  Hear- 
ing Denied  by  Supreme  Court  May  18,  1922.) 


1.  Trial  <8=»296(4,  5)— last  mot  loss  held  erro- 
aeosa  as  Igsoring  eeatrlbatory  aegllgeaoe 
Botwtthstaadlsfl  ether  iastmrtloas. 

In  father's  action  against  street  railway  fwr 
death  of  diild,  struck  by  street  car,  defended 
on  the  ground' of  contributory  ne^gence  of  par- 
ents. Instructions  making  railroad  liable  if 
guilty  of  negligence  which  proximately  contrib- 
uted to  ciiild's  deatli,  withont  requiring  the 
parents  to  luve  been  free  from  contributory 
negligence,  Keld  erroneous  notwithstanding  oth- 
er instructions  as  to  contributory  negligence. 

2.  Street  railroads  «=>95(l)— lnJ*iY  "Ot  ae- 
tlonabls  unless  cansed  by  ikegligeaoe. 

A  street  railroad  Is  not  liable  for  the  death 
of  a  diild  struck  by  a  street  ear  if  the  motor- 
man  was  not  negligent. 

3.  Street  railroads  «a»IOI— Coatrlbatsry  aog- 
llgaaoe  ban  reeovary. 

Where  negligence  of  Injured  person  prox- 
imately contributed  to  the  Injuries  bf  a  street 
car,  the  railroad  company  is  not  UaUe,  even 

though  it  was  negligent 

4.  Street  railroads  «=3|  18(15)— Isstniotlon  on 
last  clear  ohanoe  doctrine  held  JustMed. 

In  father's  action  for  death  of  child  struck 
by  street  car,  in  which  there  was  conflicting  ev- 
idence as  1|p  whether  the  car  was  stopped  as 
soon  as  it  could  have  been  stopped  after  the 
gripman  saw  the  child  in  a  place  of  danger,  an 
instruction  on  the  last  dear  chance  doctrine 
was  proper. 

On  Hearing  in  Supreme  Court 

5.  Husband  and  wife  $=3249— Proceeds  of  fa- 
ther's Judgment  for  death  of  child  oonmnnlty 
property. 

la  father's  actiwi  under  Code  Olv.  Proc.  { 
376.  for  death  of  infant  dliHd,  hi  which  the 
mother  was  not  joined  as  a  plain tifE,  under  sec- 
tion 878,  the  proceeds  of  the  Judgment  in  the 
father's  favor  become  community  property,  un- 
der Civ.  dode,  IS  188, 164,  m,  687. 

6.  Death  «=>24— Negligence  of  nothef  Imputa- 
ble to  father  claiming  damages  for  death  of 
child. 

In  father's  action  for  death  of  infant  chQd, 
in  which  the  mother  is  not  joined  ae  a  plaintiff 
the  contributory  negligence  of  the  mother  was 
a  good  defense,  not  because  of  her  interest  in 
the  community  property  uf  whidi  the  pro- 
ceeds of  a  judgment  in  the  father's  favor  will 
constitute  a  part,  but  because  in  caring  for  the 
child  she  represents  and  acts  for  the  commu- 
nity and  for  the  husband  as  the  head  of  the 
communis,  and  her  negligence  in  caring  for  the 
child  is  the  negligoice  of  the  husband. 
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7.  NflglloMet  ^141  (l)--GM«ral  deflnltloR  of 
eoNtrfbutory  negllgonoa  sufflotent. 
In  fsther*!  action  for  deatb  of  a  child  strack 
by  a  itreet  car,  in  which  it  was  claimed  that  the 
mother  was  negliseDt  in  not  watching  the  diQd, 
a  general  definition  of  negligence  would  be  a 
safficicnt  guide  to  tlie  Jur^  in  determining 
whether  or  not  the  mother  was  guilty  of  neg- 
ligence under  the  erldenee. 

Appeal  from  iSuperior  Court,  City  and 
County  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  Midiael  T.  Kenna  against  the; 
United  Railroads  of  San  Francisco,  a  cor- 
poration. Judgment  tor  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Wm.  M.  Abbott  and  K.  W.  Cannon,  botb  ctf 
San  Francisco  (Ivores  R.  Dains,  of  San 
Francisco,  of  coonsel),  for  appellant 

Daniel  A.  Byan,  at  San  Francisco,  for 
respcndent 

STUBTEVANT.  J.  Tbe  plaintlfl  com- 
menced an  action  against  the  defendant  to 
recover  damages  for  tbe  deatb  of  bis  minor 
child,  a  boy  of  tbe  age  of  four  years  and 
eigbt  months,  who  was  struck  by  a  Castro 
street  cable  car  on  May  0,  191S,  and  from 
which  wounds  tbe  child  snbaequently  died. 
The  idalntlfl  was  awarded  a  Judgment  in 
tbe  sam  of  92,600,  and  tbe  defendant  has  ap- 
pealed nnd«r  section  963a  of  the  Code  of 
Civil  Procedure. 

[1]  In  bis  complaint  the  plaintiff  alleged 
that  the  defendant's  agent  negligently  oper- 
ated the  car,  and  by  reason  of*sncb  negli- 
gence tbe  child  was  killed.  Tbe  defradant 
answered  denying  tbe  material  allegations  of 
the  complaint  and  pleaded  tbe  contributory 
negligence  of  the  child  and  also  the  contrib- 
utory negligence  of  tbe  child's  parrats.  Tbe 
points  made  by  the  appellant  asking  for  a 
reversal  will  be  discussed  in  tbe  ord»  of 
their  presentation  by  the  appellant.  The 
first  two  points  are  so  closely  allied  that 
they  will  be  discussed  together.  Tbe  plain- 
tiff requested,  and  the  trial  court  gave  two 
Instructions,  which  the  appellant  assigns  as 
erroneous.  One  ot  tbe  Inatroctlons  Is  as  fol- 
lows: 

"If  yon  find  that,  at  the  time  and  place  In 
question,  tbe  gripman  in  charge  of  said  car 
saw  said  child  upon  or  near  the  tracks,  and  did 
not  give  any  warning  of  its  approach,  and  if 
yon  further  find  that  be  was  Qegligent  in  not  do- 
ing so,  and  that  sncb  negligence  proximately 
contributed  to  th«  death  of  tbe  plaintiff's  child, 
then  your  verdict  must  be  in  favor  of  the  plain- 
tiff and  against  the  defendant'* 

Tbe  other  instruction  complained  of  Is  as 
follows: 

"If  you  find  at  the  time  and  place  in  question, 
the  gripman  operating  said  car  drove  the  same 
at  a  dangoroHS  rate  of  speed,  then  I  charge  you 
that  he  was  guilty  oi  negligence;    and,  if  you 


find  that  such  negligence  proximately  contribu- 
ted to  the  death  of  plain tifTs  child,  your  verdict 
must  be  in  favor  of  tbe  plaintiff  and  against  said 

defendant  United  Railroads  of  San  Francisco." 

The  objection,  made  to  each  of  the  instruc- 
tions, is  tliaf,  If  an  Instruction  by  its  terms 
puriwrts  to  settle  the  conditions  necessary  to 
tbe  predication  of  a  verdict,  it  must  be  cor- 
rect in  its  entirety,  and  must  not  overlook 
pleaded  defenses  on  which  substantial  evi- 
dence has  been  Introduced.  As  the  defend- 
ant bad  pleaded  tbe  contributory  negligence 
of  tbe  child's  parents,  and  as  it  had  intro- 
duced  substantial  testimony  in  support  of 
its  plea,  the  defendant  complains  that  the 
Instructions  were  erroneous  for,  In  legal  ef- 
fect they  directed  a  verdict  even  though 
the  porents  were  guilty  of  contributory  neg- 
ligence. Id  support  of  its  position  the  ap- 
pellant cites  and  relies  on  Pierce  v.  United 
Gas  &  Etectic  Co.,  161  Cal.  176,  118  Pac.  700; 
Killelea  v.  California  Horseshoe  Co.,  140  Cat 
602,  74  Pac.  167.  Tbe  respondent  attempts 
to  Justify  the  instructioDB  by  calling  atten- 
tion to  the  fact  that  each  of  the  instructlous 
contained  the  llmitatton,  "That  such  n^ll- 
gence  proximately  contributed  to  the  death.** 
As  we  understand  the  respondent,  be  would 
argue  therefrom  that  if  a  defendant  Is  neg- 
ligent and  the  negligence  proximately  con- 
tributes to  an  injury,  then,  and  in  that  evmt 
the  defendant  is  liable,  notwithstanding  that 
tbe  plaintiff  la  negligent  and  tbe  pUlnttff'a 
negUgmce  proximately  omtrttmtes  to  tbe  In- 
Jury. 

[2, 3]  However,  we  think  it  Is  settled  law 
In  this  state  that  in  such  a  case  as  tbe  case 
before  us  a  defendant  is  not  liable  If  It  Is  not 
negligent;  again.  If  it  Is  negligoit  and  the 
Injured  person  la  also  n^lgent,  and  the  neg- 
ligence of  the  Injured  person  proximately 
contributes  to  the  injuries  complained  of,  tiie 
defendant  is  not  liable.  Tb%  respondent  al- 
so claims  that.  In  other  places,  the  court  bad 
fully  instructed  tbe  Jury  on  the  defoises  of 
contributory  nef^igence  and  Its  Importance  as 
an  element  In  the  case.  However,  tbe  same 
argument  could  have  been  made  and  was 
made  in  those  cases  In  which  the  same  er- 
ror was  compUilned  of  as  IS  complained  <3t  In 
this  case.  Lemasters  t.  Southern  Padflc 
Co.,  131  Oal.  105.  loa  63  Pac.  128:  Ratbbim 
V.  White,  157  Cal.  248,  263.  107  Pac.  309: 
Pierce  T.  United  Gas  &  Electric  Co.,  161  Cal. 
176.  184r-187,  118  Pac  TOO;  Tognazzlnl  t. 
Freeman,  18  GaL  App.  468,  47^73, 123  Pac. 
640.  As  the  Supreme  Court  said  In  Rathbnn 
V.  White,  167  Cal.  at  page  2B3, 107  Pac  811: 

"Nor  was  the  vice  of  the  Inatmetlon  cured  by 
the  general  direction  that  plaintiff  must  estaln 
lisb  every  material  allegation  of  tbe  complaint 
by  a  preponderance  of  the  testimony.  This  pro- 
duced, at  most  a  hopeless  conflict  between  the 
various  instructions.  Tbe  different  dedarations 
of  the  court  were  not  capable  of  being  harmo- 
nized.   In  Buch  case  it  is  Impossible  to  deter- 
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DiM  vUch  of  the  conffietiiig  rales  preeented  to 
ttoa  was  {ollowed  bj  the  jary  and  the  error  in 

anr  of  the  instractloDs  must  be  deemed  pr«iu- 
dieiel.  Estate  of  CunninghBin,  02  Cal.  405; 
Sippenfield  t.  Main  St.  B.  B.  Co.,  01  Gal.  48 
(27  Pac.  590)." 

The  reepondeot  attempts  to  distinguish  the 
Pierce  Case  by  calling  aCtontton  to  the  fact 
that  there  were  two  children  Involved.  How- 
ever, the  most  cursory  eraminatlon  of  the 
case  shows  that  the  instruction  complained 
of,  and  which  was  held  to  be  prejudicially  er- 
roneoas,  was  faulty,  not  because  of  the  num- 
ber that  had  been  injured,  but  by  refison  of 
the  fact  that  the  instruction  took  from  the 
jury  material  facts  pertinent  to  the  issues 
on  trial.  The  respondent  attempts  to  dis- 
tinguish the  Killelea  Case  by  pointing  ont 
that  in  that  case  the  court  "recited  the  evl- 
Aence  and  virtually  told  the  jury  that,  If 
they  found  the  evidence  was  true,  'then  I 
diaT^ge  you  that  the  defendan^  is  guilty  of 
negligence  and  plaintiff  is  entitled  to  a  ver- 
dict' "  True,  but  the  Instructioiis  coniplnlned 
of  in  this  case  did  the  same  thing.  The  trial 
court  recited  merely  the  evidence  of  the  de- 
fendant's negligence,  and  the  Jury  was  di- 
rected that  If  they  found  tliat  the  defendant 
was  BO  n^ligent  that  then,  and  in  4bat  event, 
it  should  return  a  verdict  In  favor  of  the 
plaintiff,  and,  in  so  doing,  the  case  of  the 
plaintiff  on  the  issue  of  contributory  negli- 
gence was  entirely  Ignored. 

In  what  we  have  said  above  we  are  not 
to  be  understood  as  holding  that  either  In- 
struction was  a  sound  proposition  of  law  In 
all  other  respects. 

The  appellant  complains  of  another  In- 
struction which  is  as  follows : 

"If  yon  find  that  the  mother  of  said  child 
permitted  the  child  to  go  upon  the  street  in 
front  of. the  honse  and  acroRs  the  street  there- 
from, and  that  she  made  frequent  trips  to  the 
window  to  watch  said  child,  and  if  yon  find  that 
she  exercised  reasonable  care  in  that  regard, 
and  that  duriog  one  of  the  intervals  of  time 
between  the  mother  going  to  tha  window,  the 
■aid  child  wandered  away  from  where  he  had 
been  playing,  and  that  the  interval  of  time  was 
sot  longer  than  that  which  would  be  ordinarily 
permitted  by  an  ordinarily  prudent  person  under 
the  same  circumstances,  then  contributory  oeg- 
Ugence  cannot  be  imputed  to  the  parents." 

The  appelant  says  that  said  Instruction 
violates  eectlon  19,  •art.  6,  of  the  state  Con- 
ititution,  whlcb  provides  that  Judges  shall 
not  <^i^  Juries  with  respect  to  matters  of 
fact,  and  that  it  took  from  the  Jury  the  ques- 
tion of  ordinary  care.  The  appellant  also 
contends  that  the  Instruction  states  in  effect 
that  watching  a  child  at  intervals  constitutes 
reasonable  care.  In  reply  to  this  criticism, 
the  respondent  claims  that  the  Instruction 
particnlarly  defines  the  meaning  of  ordinary 
care,  and  infltmcta  the  Jnry  that  if  they  find 
that  the  parent,  or  parents,  of  the  child,  did 
ass  ordinary  care,  then,  so  far  as  the  par- 
ents, or  custodians,  of  the  child  are  con- 


cerned, Oiey  cannot  be  held  goUty  of  cm'- 
tributory  negligence.  We  wlU  not  attempt 
to  answer  the  objeetipns  made  by  the  appel- 
lant. A  brief  reading  of  the  Instruction 
and  of  respondent's  explanation  thereof,  both 
show  that  the  instruction  attempts  to  define 
ordinary  care.  Both  show  that  the  definl* 
tl<m  as  tendered  is  to  the  effect  that  ordinary 
care  la  reasonable  care.  However,  as  rea- 
sonable and  ordinary  are  Interchangeable  ex- 
pressions, the  definition  does  not  carry  us 
forward.  We  will  not  attempt  to  frame  a 
full  instruction  on  Uie  subject,  and  are  not 
to  be  understood  as  attempting  to  do  so. 
Howerer,  ire  call  attention  at  this  time  to 
the  fact  that  as  an  Instruction  pertinent  to 
the  particular  facts  of  this  particular  cose 
the  instruction  omits  many  pertinent  mat- 
ters. It  does  not  state  the  age  of  the  de- 
ceased child,  whether  the  ciiUd  was  allowed 
to  go  out  of  the  house  attoided  or  unat- 
tended, whether  the  bouse  Is  In  a  thickly 
pdpulated  n^:hborhood,  or  whether  the 
street  and  adjacmt  streets  are  silently 
traveled  or  bo^  thoroughfares,  nor  does 
It  state  what  Is  meant  by  frequent  trips  to 
the  window.  Mother  does  it  state  whether 
the  windows  w»e  opraied  or  closed,  and 
whether  the  mothw  was  possessed  of  good 
hearing  or  was  very  deaf.  It  seems  unneces- 
sary for  us  to  do  more  than  to  mention  the 
foregoing  as  being  elements  that  would  enter 
into  the  mind  of  a  reasonably  careful  mother 
as  quieting  her  mind  with  reference  to  the 
welfare  of  her  diUd.  It  is  also  quite  dear 
that  a  material  change  or  addition  of  any 
one  of  the  foregoing  elemrats  might  cause 
any  jury  to  take  a  different  view  of  the 
matter. 

14]  The  appellant  complains  because  the 
court  Instructed  the  Jury  cm  the  last  clear 
chance  doctrine.  In  this  behalf  the  appel- 
lant quotes  tile  testimony  of  the  gripman  to 
the  effect  tiiat  after  be  saw  the  child  in  a 
place  of  danger  that  thai  be  stopped  the  car 
as  quickly  as  he  could.  The  respondent  re- 
plies by  pointing  to  the  record  and  showing 
that  the  respondent  called  two  experienced 
railroad  men  who  testified  that  the  <»r  was 
not  stopped  as  soon  as  It  could  have  been. 
Under  these  drcumstances,  we  tbink  that 
the  trial  court  did  not  err  in  instructing  the 
Jnry  on  the  doctrine  of  the  last  clear  chance. 
There  was  s  conflict  in  the  evidence,  and  the 
Jury  were  aitltled  to  be  advised  as  to  the 
law  and  then  to  believe  the  plaintiff's  witness, 
or  witnesses,  or  to  believe  the  defendant's 
witness. 

The  sibilant  asserts  that  the  verdict  of 
$2,500  was  excessive.  In  view  of  what  has 
been  said  above,  we  think  it  Is  unnecessary 
for  us  to  pass  on  t^at  point.  A  new  trial 
must  be  had,'  and  It  should  be  left  to  the  Jury 
nndex  appropriate  InstmctlonB  to  determine 
the  amount  without  being  hampered  in  any 
respect  by  the  oi^nlon  of  this  court 

After  the  above  was  written,  the  respond- 
ent filed  a  petition  for  a  rehearing,  and  in 
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that  petition  set  forth  that  tbe  father  was 
in  no  manner  reaponsible  for  the  acts  of 
omlBslon  on  the  part  of  the  mother,  and  that 
therefore  the  Instruction  on  the  subject  of 
tbe  mother's  contributory  negligence  was  not 
pertinent  because  the  father  Is  maintaining 
this  action.  These  matters  had  not  been 
touched  on  theretofore  by  counsel,  and,  for 
the  purpose  of  giving  the  question  a  full  con- 
sideration, the  court  granted  a  rehearing. 
In  this  state  a  father  may  maintain  an  ac- 
tion for  an  Injury  to,  or  the  death  of,  a  minor 
chUd.  Code  Civ.  Proc.  {  376.  The  mother, 
havli^  an  Interest  In  the  subject  of  the  ac- 
tion, and  in  obtaining  the  relief  dnnanded, 
may  be  Joined  as  a  plaintiff.  Code  Civ.  Proc 
§  378.  The  proceeds  of  a  favorable  Judg- 
ment in  such  an  action  become  community 
property.  CIt.  Code,  SI  163,  164,  and  687. 
The  father  and  mother  of  a  legitimate  un- 
married minor  child  are  equally  entitled  to 
Its  custody,  serrlces,  and  earnings.  Clr. 
Code,  I  197.  And.  under  the  law  of  this 
state,  when  a  right  la  created  in  favor  of 
several  persons,  it  is  presumed  to  be  Joint 
and  not  sereraL  This  presnmpUon  In  the 
case  of  a  right  can  be  overcome  only  by  ex- 
press words  to  the  contrary.  Civ.  Code,  | 
1431.  Such  an  action  as  the  Instant  case  did 
not  exist  at  common  law  and  is  purely  stat- 
utory. Bond  V.  United  Railroads,  169  Cal. 
270,  276,  113  Pac.  366,  48  L.  R.  A.  (N.  S.)  687, 
Ann.  Cas.  1912C,  60.  If  a  Judgment  for  dam- 
ages Is  recovered,  tbe  proceeds  do  not  belong 
to  the  estate  of  the  decedent  and  are  not 
liable  for  the  decedent's  debts.  The  recovery 
U  for  the  injury  inflicted  upon  the  plaintiff 
personally  and  not  for  Injuries  Inflicted  up- 
on the  decedent  Redfield  v.  Oakland  C.  S. 
Ry.  Co..  110  Cal.  277,  290,  42  Pac.  822,  1063. 
It  would  therefore  appear  to  be  the  law  of 
California  that  the  proceeds  of  snch  a  Judg- 
ment passed  to  the  surviving  husband  and 
wife,  one  moiety  to  each.  It  has  been  direct- 
ly held  that  such  is  the  rule  in  other  Ju- 
risdictions. Toner's  Adm'r  v.  South  Coving- 
ton A  0.  St  Ry.  Co.,  109  Ky.  41,  58  S.  W.  439, 
441.  Actions  for  Injuries  to  a  child  are  com- 
monly classifled :  (1)  Action  by  the  child;  (2) 
action  by  the  executor  or  administrator  of 
the  child;  and  (3)  action  by  the  parent 
TlUs  case  does  not  fall  in  casa  1,  nor  in  class 
2,  but  does  fall  in  class  S.  In  other  Jurls- 
(Uctlons  It  has  been  held  that  when  the  case 
falls  in  class  S,  and  where  the  statute  vests 
a  common  Joint  Interest  in  the  award  in  both 
father  and  mother,  as  does  tbe  California 
statute,  contributory  negligence  of  the  moth- 
er eonstttntes  a  defense  In  an  action  by  the 
father  for  tlie  death  of  a  child  of  tender 
years.  Vlnnette  v.  Northern  P.  R.  Co.,  47 
Wash.  320,  91  Pac.  075,  18  L.  R.  A.  (N.  S.) 
828;  Nashville  Iiumber  Co.  v.  Busbee,  100 
Art  76,  139  S.  W.  301,  38  L.  R.  A.  (N.  S.)  754; 
Darbrinsky  v.  Pennsylvania  Co.,  248  Pa.  503, 
04  Aa.  269,  L.  R.  A.  1915B,  781;  Phillips  v. 
Denver  City  Tramway  Co.,  53  Colo.  468,  128 
Pac  460^  Ann.  Cas.  1914B,  28;  Kadiler  t. 


Milwaukee  Elec.  R.,  etc.,  Co.,  1S7  Wis.  107, 
146  N.  W.  1133,  Ann.  Cas.  1916A,  891.  In 
California  the  earnings  of  the  wife  and  the 
earnings  of  the  husband  are  both  community 
property,  and  tbe  contributory  negligence  of 
the  husband  may  be  set  forth  as  a  defense 
in  an  action  by  him  to  recover  damages  for  an 
injury  sustained  by  the  wjfe.  Basler  v.  Sacra- 
mento Gas  &  Elec  Co.,  158  Cal.  514,  618,  lU 
Pac.  630,  Ann.  Cas.  1912A,  042.  The  statute 
makes  no  dlstinctloQ  between  the  case  last 
cited  and  the  Instant  case,  and  we  think  that 
we  are  controlled  by  the  doctrine  declared  in 
the  Bader  Case  and  for  the  reasons  there 
stated.  The  respondent  calls  to  our  attention 
the  case  ^titled  Atlanta,  etc.,  Ry.  Co.  r.  Gra- 
vltt,  93  Ga.  369,  20  S.  E.  550,  26  U  EL  A.  653, 
44  Am,  St  Rep.  146.  That  decision  discloses 
that  it  was  based  on  a  special  statute  then 
In  force  in  the  state  of  Georgia.  Respondent 
also  relies  on  the  case  entitled  Macdonald  v. 
O'Reilly,  45  Or.  580.  78  Pac.  753.  That  case 
Is  not  helpfuL  In  the  state  of  Oregon  the 
father  is  the  sole  heir  of  a  deceased  minor 
chUd.  B.  &  O.  Ann.  Codes,  iS  5577  and  5578. 
Such  a  suit  as  the  Instant  case  ia  provided 
by  statute,  but  it  must  be  maintained  by  the 
representative  of  the  decedent  and  the  pro- 
ceeds become  a  part  of  and  are  administered 
upon  the  same  as  other  personal  property. 
B.  &  0.  Ann.  Codes,  {  381.  The  Oregw  court 
was  therefore  lof^cal  In  holding  that  the 
father  was  not  chargeable  with  the  negli- 
gence of  the  mother. 
The  Judgment, Is  reversed. 

We  concur:  LANGDON,  P.  J.;  NOURSB,  J. 

Opinion  of  Suprme  Court  In  Bank 
Doiylng  Hearing. 

PER  CURIAII.  [1-7]  We  approre  ni  tbat 
P0rtl(m  of  the  opinion  holding  tSiat  the  pro- 
ceeds of  the  Judgmmt  In  favor  of  tbe  father 
ia  community  property,  but  we  dlsapprore  of 
that  portion  of  the  opinion  to  the  effect  that 
the  proceeds  of  the  Judgment  pass  to  the 
paraita,  one-half  to  each.  The  contributor; 
negUgoice  of  the  mother  Is  a  defense  to  the 
action  on  behalf  of  the  commonly  to  recover 
for  the  death  of  the'  diild,  not  because  of 
her  Interest  in  the  community  proper^,  bat 
because  In  caring  for  the  c^Ud  ^e  r^re- 
sents  and  acts  for  the  community  and  for  the 
husband  as  the  bead  of  the  community,  and 
her  negligence  in  caring 'for  the  child  la  the 
negligent^  of  the  husband.  We  agree  with 
tbe  balance  of  Oie  oi^nion  of  the  District 
Court  of  Appeal,  but  think  that  a  general 
definition  of  n^lgence  would  be  a  snlBclent 
guide  to  tbe  Jury  In  determining  whether  or 
not  the  mother  was  gulltr  of  negligenee  tra- 
der the  evidence. 

Transfer  denied. 

SHAW.  C.  J.,  and  WILBUR.  LENNON, 
SLOANE,  and  SHURTLEPF,  JJ.,  concur. 

LAWLOB,  J.»  Toted  tor  a  hearing  In  thla 
eonrt 
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PFLUQ  V.  BROWN. 


(Civ.  4249.) 


(District  Court  of  Appeal,  First  District,  Diri- 
Bion  2,  California.   AprU  11,  1922.) 


ApM>l  8"d  vrror  «s»347(2)  — Appeal  taksR 
Mara  thaa  30  days  after  eatry  of  order  deay- 
la|  aew  trial  la  mlautes  l«  too  late. 

Under  Code  Civ.  Proc.  {  039,  permlttiDg 
appeal  to  be  taken  within  30  days  after  entry 
of  the  order  determimng  a  motion  for  a  new 
trial,  a  notice  of  appeal  filed  more  than  30 
days  after  the  entry  of  the  order  in  the  minates 
of  the  court  was  too  late,  though  vithin  80 
di^s  after  the  entry  in  the  register  of  actions. 


VIAU  T.  VIAU  39 
<»1  P.) 

Code  of  Civil  Procedure  contemplates  Bueh 
an  entry  In  the  register  of  actions,  and  not 
in  the  minutes  of  tlie  court  We  are  ^ted 
to  no  authorities  in  snppwt  of  this  positim, 
and  we  think  it  Is  Tltbont  merit 

Upon  the  fttce  of  the  record  ivesented  to 
this  court,  the  appeal  was  not  taken  In 
time. 

to  dismiss  tbe  appeal  Is 


Court,  City  and 
James  BL  Troutt, 


Appeal  from  Superior 
Onm^  of  San  Frandso; 
Judges 

Action  Pauline  Pflug  against  Julius  B. 
Brown.  From  a  Judgm^t  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismlsa 
Appeal  dismissed. 

Kl^,  C^ke  &  Oerlaefc,  of  San  Ftandseo* 
for  appellant 
Wmi.  J.  Hayes,  of  Oakland,  for  respmdent 

ZjANODON,  P.  J.  This  is  a  motion  to  dia- 
nUflS  an  appeal  npcm  the  ground  that  It  was 
not  tafcok  within  tbe  time  prescribed  hy  sec- 
tion 939  of  the  Code  of  Ciril  Procedure. 
Said  motltm  Is  sui^rted  1^  a  certificate  of 
the  clerk  of  Oie  superior  court,  showing  that 
a  Judgment  herein  was  rendered  in  favor  of 
plaintiff  on  November  10,  1^;  that  on 
Xovember  17,  1921,  defendant  served  and 
filed  a  notice  of  intention  to  move  for  a  new 
trial:  that  on  November  26,  1921,  said  de- 
fendant filed  a  bond  on  appeal  in  due  fbrm ; 
Qiat  Bald  motion  for  a  new  trial  was  heard 
on  January  6,  1022,  and  denied ;  that  the  fol- 
lowing entry  appears  in  Qie  minutes  (tf  said 
court  under  date  of  January  6, 1922 : 

'•No.  113527.  Pauline  Pflug  v.  JqUuh  B. 
Brown.  In  this  action,  the  motion  for  a  new 
trial  came  on  regularly  this  day  to  be  heard, 
and,  after  argument  by  eoansel  for  respective 
parties,  it  Is  ordered  that  said  motion  be,  and 
the  same  is  hereby,  denied." 

The  certificate  of  said  clerk  further  states 
that  on  Febmary  27,  1922,  defendant  filed  a 
written  notice  of  appeal  from  said  Judgment 

It  is  apparent  from  the  foregoing  recital 
of  facts  that  the  notice  of  appeal  was  filed 
too  late,  having  been  filed  more  than  30  days 
"utta  entry  in  the  trial  court  of  the  order 
determining"  the  motion  for  a  new  trial. 

Uptm  the  tiearlng  before  this  court  of  the 
motion  to  dismiss  the  appeal,  appellant  op- 
posed the  same  uiglng  that  there  was  no 
diowlng  made  by  respondent  that  the  notice 
of  appeal  had  been  filed  more  than  30  days 
after  the  entry  in  the  register  of  actions  of 
the  d«UaI  of  said,  motlcoi  for  a  new  trial. 
It  was  conteoded  that  sectlm  089  of  the 


The  motion 
granted. 

We  concur: 
VANT,  J. 


NOURSB,   J. ;  fiXUBTB- 


VIAU  V.  VIAU. 


(K7  Csl.  App.  6<9 
(CIv.  4130,  8.  F.  9920.) 


(District  Court  of  Appeal,  First  District  Divi- 
sion 2,  California.  March  14,  1922.  Hearing. 
Denied  by  Supreme  Court  Idiiy  11,  1922.) 

1.  Pleading  «=»9— Unneoessary  to  allege  la 
h»o  verba  that  consideration  of  promise  to 
be  speeHlcalbr  eaforeed  was  adeqnato  wkore 
faots  are  alleged. 

It  is  anneceasary  to  allage  in  hne  veriia 
that  the  consideration  for  the  promise  sov^ 
to  be  epeciQcally  enforced  was  adequate,  and 
that  the  contract  was  just  and  equitable,  where 
sufficient  facts  are  alleged  from  which  a  court' 
of  equi^  can  see  that  these  elements  eidst 

2.  Frauds,  statute  of  ^129(3)— Wbrking  oa 
farm  la  partial  weoitlon  of  eoatraot  not  part 
perforfflaaoe. 

The  fact  that  the  purchaser  worked  on  tlie 
lend  in  partial  execution  of  an  oral  contract  to 
convey  did  not  furnish  the  part  performance 
required  to  withdraw  the  case  from  the  strin- 
gency of  the  rule  requiring  the  contract  to  be 
in  writing;  the  purchaser  never  having  been 
given  possession. 

3.  Umitation  of  actions  •g=»36(4)— Delay  la 
suit  for  spe(^flo  performance  within  statute. 

Where  the  complaint  in  an  action  for  spe- 
cific performance  alleged  that  defendant  re- 
pudiated the  contract  and  refused  to  perform 
in  Mar<^  1916,  and  the  action  was  not 
brought  until  February,  1920,  under  Code 
Civ.  Proc.  S  B39,  eubd.  1,  the  action  was  barred. 

4.  Trusts  €=^95 — Fraudulently  procurlug  serv- 
ices tn  consideration  of  oral  contract  ta  ooa- 
vey  held  not  to  create  trust  la  land. 

In  view  of  Civ.  Code,  $  847,  providing  that 
the  only  trusts  in  relation  to  real  property  are 
those  enumerated  under  title  4  and  section 
2217,  declaring  that  an  involuntary  trust  is  one 
whidi  is  created  by  operation  of  law,  and  sec- 
tion 2224,  providing  that  one  who  gains  a 
thing  by  fraud,  etc.,  the  violation  of  a  trust, 
or  other  wrongful  act,  is,  unless  he  has  some 
other  or  better  right  thereto,  an  involuntary 
trustee  of  the  thing  gained  for  the  person  who 
otherwise  would  have  had  It,  the  fact  that  oral 
promises  by  defendant  to  convey  land  were 
made  in  bad  faith  and  were  false  and  were 
to  deceive  plaintiff  and  to  receive  the  fruits 
of  hla  labor  through  fraud  cUd  not  create  a 
troat  as  the  thing  gained  by  the  alleged  fraud 
vna  plaintiff's  labor,  and  not  title  to  tht  land. 
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5.  Trusts  «s»f7.  18(3),  SS-Oefendut  Rot 
mate  ■  trostM  Mf  u  expraM  trust  by  her 
dedarmtloas. 

The  contention  that  the  owiier  teUing 
plidntiff  to  take  the  land,  bat  ehe  would  never 
give  him  a  deed  to  it,  created  a  trnst,  was 
without  merit,  Civ.  Code,  {  852,  requiring  such 
trust  to  be  in  writing,  and  Bectioo  2222  reqair- 
iog,  in  order  to  create,  as  to  the  trustee,  a  vol- 
untary trust,  that  the  trustee  must  have  used 
such  language  in  writing  as  would  indicate  with 
certainty  her  acceptance  of  the  trust  made  up- 
on auffidoit  conaideradon  of  its  existence. 

On  Hearing  in  Supreme  Court. 

6.  Siiaelllo  performaw*  «s94g(2)~laadeqaaoy 
of  coNslderatloi  Ml  nade  -goed  by  biv*  ud 

affection. 

In  soits  for  specific  performance,  Inade- 
anacy  of  consideration  shown  by  the  evidence 
cannot  be  made  (ood  by  eon^eratton  of  love 
and  affection. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; M.  F.  McCormick,  Judge. 

Action  to  compel  ^>eclflc  performance  by 
Will  Vlan  against  Benjamin  H.  Vian,  admin- 
istrator of  the  estate  of  Mary  H.  Tlau,  de- 
ceased. From  judgment  for  plaintiff,  de- 
fendant appeals.  Eeversed. 

Bdgar  S.  Van  Metor,  O.  K.  Bonestdl,  O.  H. 
Oalas,  and  Gewss  CM^praTe,  aU  <if  XVeano, 
for  appellant. 

Oallahfir  &  Sin^win,  Bay  W.  mtys,  and 
Boi  H.  Johnaon,  all  of  I^esno,  for  reqpond- 
ent 

LANGDON,  P.  J.  This  Is  an  appeal  by  the 
defraidant,  as  administrator  of  the  estate  of 
Mary  H.  Viau,  deceased,  from  a  judgment 
entered  in  favor  of  the  plaintiff,  who  was  the 
son  of  said  deceased. 

The  complaint  alleges  on  January  2,  1903, 
Mary  Viau,  now  deceased,  acquired  title  to 
lots  14  and  IS,  according  to  the  |^t  of 
Orangedale,  county  of  Fresno,  CaL.  and  at 
aald  time  said  property  was  wholly  unim- 
proved except  9  acres  planted  to  young  vines; 
that  Mary  Viau  was  the  mother  of  plaintiff, 
Will  Viau,  and  at  the  time  she  acquired  title 
to  said  property  and  on  other  occasions 
thereafter  she  promised  that,  if  the  plaintiff 
would  remain  with  her  and  assist  in  the 
planting  and  improvement  of  said  property 
and  other  property  then  owned  by  said  Mary 
Tiao,  she  would  give  said  plaintiff  the  north 
20  acres  of  lota  14  and  16;  that  plaintiff 
went  on  eald  proi)erty  In  January,  1903,  and 
remained  there  continuously,  supervising  and 
managing  and  planting  and  improving  said 
property  and  working  on  said  land  until 
April,  1918 ;  that  frequently  during  said  time 
he  had  oi^rtunitles  to  engage  in  other  busi- 
ness undertakings,  but  was  dissuaded  from  so 
doing  by  his  mother's  promise  th&t,  when  the 
proper^  was  improved,  he  shonid  have  the  . 


said  20  acres  of  land;  that  from  January, 
1903,  to  April,  1918,  the  plaintiff,  having  con- 
fidence in  the  representations  and  promises 
of  the  ssid  Mary  Viau  and  relying  upon  the 
same,  and  solely  and  only  by  reason  thereof, 
devoted  his  entire  time  and  attention  to  the 
improvement  of  the  property  atwve  descrit>ed, 
and  other  property  owned  by  said  Mary  Viau, 
and  during  all  of  said  time  worked  his  own 
horses  on  the  said  property  for  the  improve- 
ment thereof,  and  for  the  benefit  and  im- 
provement of  other  property  owned  and  pos- 
sessed by  defendant ;  and  the  promises  made 
by  said  Mary  Viau  were  made  in  bad  faith 
and  were  false,  and  were  made  with  Intent 
to  deceive  and  did  dec^ve  said  plaintiff; 
that  said  land  was  completely  planted  and 
improved  by  March,  1915 ;  that  plaintiff  th^ 
demanded  of  his  mother  a  good  and  sufiBdent 
deed  to  said  20  acres,  but  said  Mary  Vlaa 
at  that  time  refused  to  give  a  deed  to  plain- 
tiff; that  Mary  Viau  now  claims  to  own  the 
whole  of  said  20  acres  and  repudiate  said 
trust  and  denies  that  plaintiff  has  any  In- 
terest In  said  property;  that  said  property 
is  of  the  value  of  $20,000. 

Plaintiff  prayed  for  a  decree  adjudging  him 
to  be  the  owner  of  said  20  acres  of  land  and 
directing  Mary  Viau  to  convey  the  same  to 
him. 

The  actt(m  was  originally  commenced 
against  Mary  Vlan  during  her  llfetlTne,  and 
during  its  pendency  she  died,  and  tbe  ad- 
ministrator of  ber  estate  was  substituted  In 
her  place  and  stead.  Mary  Tlau  answered 
tbe  complaint  Sh»  dented  ever  making  the 
allied  pronlse  to  plaintiff ;  denied  that  he 
ever  remained  continuously  oa  tbe  property 
or  tbat  he  supervised,  managed,  or  Improved 
any  portion  thereof;  denied  tliat  plaintiff 
was  ever  dissuaded  by  her  from  Pterins  In- 
to any  business  undertaking  whatsoever  or 
that  any  promises  were  made  by  her  to  him 
regarding  the  land.  Defendant  also  alleged 
that  plaintiff  had  done  certain  work  upon  the 
land  In  common  with  his  three  brothers,  and 
that  such  work  was  done  by  him  in  cousid- 
eratlon  of  his  being  cared  for  and  partial- 
ly supported  by  defendant;  dral^  that 
plaintiff  at  any  time  by  reason  of  any  prom- 
ise or  representation  of  hers  devoted  any 
poriioD  of  his  time  or  attention  to  the  Im- 
provement of  the  land  described,  or  ever 
worked  any  horses  belonging  to  himself  or 
did  any  other  work  upon  the  pr<^erty. 

The  trial  court  found  that  the  allegations 
of  the  complaint  were  true,  and  that  said 
Mary  Viau  did,  during  her  lifetime,  claim  to 
own  the  whole  of  the  20  acres  described  in 
tbe  complaint,  and  did  repudiate  the  trust  set 
forth  in  said  complaint,  and  did  deny  that 
plaintiff  had  any  interest  In  said  property; 
that  the  allegations  of  tbe  answer  were  un- 
true; that  plaintiff  was  deprived  of  the  use 
and  occupation  of  the  premises  for  the  years 
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me,  1017, 1018,  and  1018;  that  tbe  value  of 
uld  use  and  occupation  for  said  period  of 
time  was  $8,900.  The  judgment  decreed  that 
tbe  plaintiff  was  the  owner  of  said  20  acres 
and  directed  th6  administrator  to  convey  the 
same  to  him  and  gave  Jndgment  for  plaintiff 
for  $8,900. 

The  record  reveals  that  tbe  Vlau  family 
consisted  of  the  mother,  father,  and  seven 
children,  four  of  whom  were  boys.  At  the 
time  the  alleged  promise  was  made  to  plain- 
tiff in  Md08,  he  was  of  tbe  age  of  28  years, 
and  was  living  at  the  family  home  with  his 
toothers  and  sisters.  Three  of  the  brothers 
worked  on  tbe  property,  more  or  less,  during 
Qiese  years,  and  It  certainly  cannot  be  said 
from  a  reading  of  the  entire  record  that 
tbe  plaintiff  contrlboted  more  of  bis  time 
and  labor  than  did  tbe  other  brothers.  He 
was  the  eldest  son,  and,  naturally,  assumed 
some  of  the  responBibillty  about  tbe  property, 
especially  as  his  mother  and  father  separated 
after  the  i^operty  was  acquired,  and  tbls 
forced  the  mother  to  looli  more  to  her  sons. 
However,  a  detailed  discussion  of  the  evi- 
dence in  tbe  present  case  is  entirely  futile, 
as  the  appeal  presents  to  this  court  merely 
Questions  of  law. 

It  la  contended  by  the  appellant  that  the 
elements  necessary  to  support  a  decree  of 
ipeciflc  performance  of  an  oral  contract  for 
Qie  conveyance  of  land  are  neither  pleaded 
nor  proven,  and  therefore  tbe  cconidalnt  does 
not  state  a  cause  of  action  nor  the  proof 
warrant  the  Jndgment  entered. 

The  complaint  Is  totally  lacking  In  any  al- 
lotion  that  the  consideration  received  by 
tbe  defendant  was  adequate  or  that  tbe  con- 
tract as  to  her  was  Just  and  equitable.  Re- 
liance ts  placed  upon  the  case  of  O'Hara  v. 
WattBon.  172  Cat  625,  1S7  Pac.  006.  wherein 
tt  is  said: 

"The  croM-eomplaint  wfll  be  scanned  in  viUn 
to  discover  therein  any  aHegation  of  the  ade- 
<|na<T  of  the  consideration  moving  from  de- 
fendant to  plflintifTs  intestate  or  of  the  just- 
ness and  reasonableness  of  the  contract.  Yet 
from  the  early  case  of  Brack  v.  Tucker,  42  CaL 
846.  consistently  down  It  has  been  uniformly 
held  that  aach  averments  are  essential  to  a 
cood  pleading  in  equity  for  spedfie  perform- 
uwe.  Only  a  few  of  Aese  cases  need  be  cited: 
Cir.  Code,  |  3301;  Stiles  r.  Gsln,  184  CaL  170, 
66  Pac  231;  White  v.  Sage,  140  CaL  618,  616. 
87  Pac.  108:  Kaiser  v.  Barron,  163  Cat  788, 
96  Pae  806;  Joyce  t.  Tomaeini,  168  Cat  284, 
238. 142  Pae.  67;  Toung  v.  MatheW  Tomer  Co., 
168  CaL  67t  143  Pac.  1020." 

(1]  Whfle  It  is  tme  tbat  It  Is  unnecessary 
to  all^  In  tuec  verba  that  the  consideration 
for  tbe  promise  sought  to  be  specifically  en- 
forced was  adequate,  and  that  the  contract 
was  Just  and  equitable,  where  sufficient  facts 
are  altefl^  from  which  a  court  of  equity  can 
see  that  these  elements  exist  (Stiles  v.  Gain, 
134  CaL  170,  66  Pac.  231 ;  White  v.  Sage, 
140  CaL  (n6t  87  Pftc  103).  In  the  present  case 


the  complaint  does  not  show  facts  from  which 
the  court  could  make  such  deductions.  It 
alleges  that  the  property  is  worth  $20,000. 
What  tbe  value  of  farm  labor  was  during  the 
years  from  1903  to  1016  is  not  alleged  and 
Is  not  in  evidence;  and  it  is  also  (Hear  from 
the  evidence  that  the  plaintiff  did  not  work 
on  the  ranch  continuously  during  these  years, 
but  It  appears  that  be  was  away  on  several 
occasions,  that  be  was  ill  part  of  the  time, 
and  that  he  did  engage  in  other  business 
enterprises  during  part  of  the  time  be  was 
at  the  property.  The  trial  court  did  not  find 
that  tbe  conslderati(Hi  for  the  alleged  prom- 
ise of  Mary  H.  Viao  was  adequate,  or  tbat 
the  contract  was,  as  to  her.  Just  and  equi- 
table. Inadegnacy  of  consideration  shown 
by  tbe  evidence  cannot  be  made  good  by  con- 
siderations of  love  and  affection.  O'Hara  v. 
Wattson,  172  Cal.  at  page  637.  167  Pac.  610. 
In  the  last-died  case  the  meaning  of  section 
3801  of  our  CM!  Code  -^s  carefully  dls* 
cussed,  and  it  was  decided  tliat  It  Is  "beyond 
the  reach  of  snocessfnl  argument  that  the 
laws  of  the  state  of  Oallfomia  declare  to  Its 
courts  of  equity  that  they  shall  deny  the 
equitable  rdlef  of  specific  performance  when 
they  find  an  Inadequacy  of  price  standing 
alone.  Sudi  has  been  the  universal  rule  of 
decision  In  this  state.  •  •  *"  Respond- 
ent contends,  however,  that  the  present  (»se 
falls  within  the  rule  of  Flelschman  v.  Woods, 
136  CaL  266,  67  Pac.  276,  and  that  tbe  conrt 
will  not  attempt  to  place  a  money  value  up- 
on the  personal  services  of  the  respondent, 
but  will  presume  tbat  a  breadi  of  an  agree- 
ment to  transfer  real  property  cannot  be 
adequately  relieved  by  pecuniary  compensa- 
tion. However  that  niay  be  in  the  presatt 
case,  we  are  not  called  upon  to  deetde  tbe 
question,  because,  if  tiie  action  Is  to  be  le- 
garded  as  one  for  speciflc  performance  cS  an 
oral  contract  to  e<»ivey  land,  it  would  seem 
that  Oiere  Is  not  <mly  the  obJectltHi  to  tbe 
pleadings  and  ivoof  abore  discussed,  bnt  also 
the  farther  objection  that  sndi  a  ramtract  as 
is  here  sougbt  to  be  enforced  is  within  tbe 
purview  at  tbe  statnte  of  frauds. 

[2]  The  fact  tihat  ^^ntiff  worked  upon  the 
land  in  partial  execution  of  the  oral  con- 
tract does  not  furnish  the  part  performance 
reqaired  to  withdraw  the  case  from  the  strin- 
gency of  tbe  mle  inquiring  such  a  contract 
to  be  in  writing.  Davis  v.  Judson,  160  OaL 
181,  182, 113  Pac.  147;  Woemer  Woemer, 
171  Cal.  208,  800,  152  Pac.  010.  The  pUintiff 
was  never  given  possession  of  the  land.  Hary 
H.  Ttan  held  possession  of  the  same  until 
after  the  filing  of  the  present  action,  and 
plaintiff  resided  with  her  In  her  home,  to- 
gether with  her  other  children. 

[3]  It  is  also  contended  by  appellant — and 
tbls  we  think  is  a  decisive  attack  upon  tbe 
Judgment — that  the  trial  court  should  have 
sustained  the  demurrer  to  tbe  complaint  up< 
on  the  ground  that  the  acttm  was  barred  by 
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the  statute  of  Umltatioiu  applicable  thereto. 
Section  339,  sobd.  1,  Code  Olv.  Proc. ;  Lowell 
T.  Kier,  SO  Cal.  646.  The  complaint  alleged 
that  Mary  Viau  repudiated  the  contract  and 
refused  to  perform  the  same  In  March,  1016, 
and  this  action  was  not  brought  until  Feb- 
ruary,  1920.  This  objection  Is  fatal  to  the 
judgment  If  the  action  be  considered  as  one 
for  specific  performance.  However,  respond- 
ent meets  it  and  the  other  contentions  of 
appellant  by  contending  that  the  action  is 
one  to  enforce  a  trust,  and  that,  under  the 
findings  of  the  court,  the  property  was 
charged  with  a  constructive  trust  In  favor 
of  plaintlfT,  and  that  constructive  trusts  fas- 
tened upon  the  conscience  of  a  party  are  not 
within  the  statute  of  frauds.  Kimball  v. 
Tripp,  136  Oal.  631,  69  Pac.  428;  Hayne  v. 
Hermann,  97  Cal.  259,  32  Pac  ITL  It  Is 
stated  In  the  supplemental  brief  of  respond* 
ent  tiiat  the  case  Is  In  no  sense  an  action 
for  specific  performance,  and  it  is  tacitly  ad- 
mitted that,  unless  the  facts  create  a  trust 
in  the  pK^r^  for  the  braieflt  of  iJalntlff, 
the  Jndgttient  must  be  reversed,  as  the  ob- 
jections' to  the  showing  made  for  specific 
performance  of  an  oral  contract  for  the  con- 
veyance of  land  are  Insuperable. 
■  ■[<1  We  are  therefore  brought  to  a  consid- 
eratioB  of  this  last  question  as  the  only  real 
oawf  upon  this  appeal.  Section  847  of  the 
Olvil  Code  provides  that  the  only  trusts  in 
relation  to  real  property  In  this  state  are 
those  which  are  enumerated  under  title  4 
of  said  Code.  See,  also,  McOurdy  v.  Otto, 
140  Cal.  48,  51,  73  Pac.  748.  Respondent  re- 
lies upon  sections  2217  and  2224  of  the  Cflvil 
Code  Section  2217  declares  that  "an  Invol- 
ontaryi  trust  Is  one  which  Is  created  by  oper- 
ation -of  law,"  and  section  2224,  Clvit  Code, 
provides  that  "one  who  gains  a  thing  1^ 
fraud,  accident,  mistake,  undue  Influence,  the 
vlolatloo  of  a  trust,  or  other  wrongful  act, 
is,  ,u|iVeq8  he  has  some  otbe^  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing 
gained,  for  the  baiefit  of  the  person  who 
would,  otherwise  have  had  It."  It  is  bis  con- 
tention that,  as  the  trial  court  found  the 
allegations  of  the  comi^aint  to  be  tme,  and 
as  the  Qomidaint  alleged  that  the  promises 
made  by  Mary  Vlau  were  made  In  bad  fiiltb 
and  were  f&lse  and  were  made  with  tnt^t  on 
the  part  of  said  Mary  Viau  to  deceive  the 
plaintiff,  therefore  Mary  Viau  received  the 
f^l1;s  of  the  labor  of  plaintiff  tm«uiA  fraud, 
ttesponi^ent  then  contends  that  this  consti- 
tutes bor  a  trustee  for  him  In  respect  to  the 
land,  on  whidi  the  labor  vas  expended.  Such 
'  contention  is  not  warranted  by  ttiB  lan- 
guage of  the  Code  section  above  refnred  to, 
which  prOTldes  that  the  thins  ''gained  by 
fraud  this  case  plalntilFs  labor,  and  not 
the  tide  to  tbe  laqd)  shall  be  charged  with  a 
trust  In  fiivor  of  the  person  from  vhom  it 
was  .UiUB  fraudulently  obtained.  The  cases 
cited  by  reQHmdent  In  support  of  bis  conten- 
tion are  cases  where  the  real  property  to 
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which  the  trust  was  held  to  attach  had  been 
acquired  by  the  legal  holder  by  his  or  her 
own  fraud  or  undue  Influence.  The  situa- 
tion In  the  present  case  does  not  create  a 
constructive  trust  attaching  to  the  legal  ti- 
tle of  this  land  under  our  CItU  Code  or  the 
decisions  of  our  courta 

[S]  Upon  the  oral  argument  of  this  cause 
there  was  a  contention  made  by  respondent 
that  Mary  Viau  had  made  herself  the  trus- 
tee of  an  express  trust  by  her  declarations, 
testified  to  by  plaintiff  and  denied  by  Mary 
Vlau,  that  "she  told  me  to  take  the  SO  acres. 
but  she  would  never  give  me  a  deed  to  It." 
This  contention  Is  also  without  merit.  There 
are  two  objections  to  it.  .  In.  the  first  place, 
the  trust  contended  for  by  respondent  would 
be  a  voluntary  trust,  as  distinguished  from 
an  Involuntary  tnist  created  by  operation  of 
law.  Such  a  trust,  relating  to  real  property, 
is  required  by  section  852  of  our  Civil  Code 
to  be  in  writing.  Second,  In  order  to  create, 
as  to  the  trustee,  a  voluntary  trust  with  re- 
lation to  real  property,  the  trustee  must  have 
used  such  language  (In  writing)  as  would  "In- 
dicate with  reasonable  certainty  his  accept- 
ance of  the  trust,  or  his  acknowledgment, 
made  upon  suflSctent  consideration,  of  Its  ex- 
istence." Section  2222,  Civ.  Code.  The 
above-quoted  language  which  plaintiff  testi- 
fied was  used  by  his  mother  indicates  no 
such  acceptance  or  acknowledgment  with  rea- 
sonable or  any  certelnty. 

We  are  unable  to  see  that  the  facte  of  this 
case  raise  either  a  voluntery  or  Involuntary 
trust  with  relation  to  real  property  under  the 
law  of  this  state.  The  situation  Is  not  wltfaln 
sections  2216,  2222,  2223,  or  2224  of  the  OIvU 
Code,  and,  as  stated  before,  there  are  no 
trusts  recognized  in  this  state  except  those 
provided  for  In  the  CHvil  Code. 

'The  conclusion  Is  unescapable  that  this 
judgmait  cannot  be  Justified  if  we  view  the 
action  as  <me  tar  spedflc  performance  of  an 
oral  contract  tor  the  conveyance  of  real  prop- 
erty, aitd  assuredly  it  cannot  be  Justifled  in 
an  action  to  enforce  the  execution  of  a  trust, 
because  the  Aicte  do  not  establish  a  trust 
If  Mary  Vlau  breached  any  contract  with  tbe 
plaintiff,  he  has  an  adequate  remedy  at  law, 
or  he  would  have  had  such  a  remedy  had  he 
pursued  it  fn  time,  and.  If  he  has  lost  it 
his  ovrn  laches,  that  does  not  afford  a  rea- 
son for  according  him  a  remedy  not  secured 
to  him  by  the  laws  of  this  state. 

Tbe  judgment  la  reversed. 

We  concor:  STDBTBVANT,  J.; 
NOUBSB,  J. 

Opinion  of  Supreme  Court  In  Bank  denying 
Hearing. 

PER  CUBIAM.  The  petition  for  a  rehear- 
ing ia  denied. 

[I]  The  opinion  of  ttie  District  Ooxirt  con- 
tains the  following  statement: 
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1iud«iaa<7  of  co&Bideration  shown  by  the 
evidence  cannot  be  made  good  by  eoBBldera* 
tfoos  of  lore  and  affection." 

In  gppport  of  tbSa  atatenmit  the  opinion 
dies  O'Huft  T.  Watteon,  172  GaL  at  page 
887,  167  Pae.  606.  The  quotation  la  made 
from  the  opinion  of  D^paiiment  2.  A  r^ear- 
lug  wae  granted  In  that  case  for  the  purpose 
of  modifying  this  statement,  and  the  correct 
role,  as  die  eovat  finally  determined  it,  is 
foond  In  172  CaL  at  page  628.  157  Pae.  608, 
In  the  opinion  of  the  court  in  bank. 

SHAW,  O.  J..  WILBUR.  SLOANB.  SHUBT- 
LEPP.  and  LAWLOR,  JJ.,  and  BICHABDS, 
Jnstlce  pro  tem.,  concur. 


tSl  CaL  Appw  US) 

MURPHY  T.  MURPHY  at  «X.    (CIv.  2427.) 

(DletTlct  Gonrt  of  Appeal,  Third  Dtatrict,  Cal- 
ifornia. March  27,  1922.  Hearing  Denied 
by  Supreme  Court  ^fay  25^  1922.) 

1.  JBdsraeat  «=3249— Pom  of  pleading  or  fall- 
are  to  aik  appropriate  relief  will  aot  fere- 
aleta  a  plalatlff  tflsdoslaa  faota  eatKHag  to 
•em  rsNef. 

The  fom  of  the  pleading  or  failure  to  aak 
anropriate  relief  will  not  foreclose  a  plaintiff, 
it,  upon  the  facts  disdosed,  the  plaintiff  is  «i- 
titled  to  some  reUef. 

2.  FrandnleBt  oonveyaaoes  <8=>226,  263(1)— 
Aetles  by  Jndgmaiit  creditor  to  set  aside 
asaveyaaee  held  to  lie;  oomplalnt  held  not 
anffeleat  te  warrant  satthig  aside  eeavey- 
aaeea  as  fraadalaat. 

Where  a  dai«hter  obtained  a  jndgmoit 
againat  ber  father  for  her  maintenance  and 
support,  she  la  entitled,  by  reason  thereof,  to 
maintain  an  action  to  set  aside  a  conveyance 
b;  ber  father  to  defraud  her  and  to  subject 
such  property  to  the  judgment  lien;  bat  mere 
allegations  of  transfers  to  her  stepmother  by 
way  of  gift,  and  of  the  father's  ownership  of 
tots  St  date  «t  Judgment  sued  on,  and  step- 
mother's pnrchsse  of  home  residence,  without 
•Bfgtwg  frsndnlent  transfer,  is  insnffident  as 
against  the  stepmother. 

3.  Appeal  aad  error  «=»I95  — SuMslnlng  de- 
merrer  to  complaint  wlthoat  leave  to  amend 
eannat  be  reviewed  aaless  plalatHT  asked  per- 
■Issloa  to  amend. 

To  review  an  assignment  that  the  court 
erred  in  austahilng  a  demurrer  to  the  complaint 
irithont  permisrion  to  smend,  plaintiff  mast 
have  appUed  for  permission  to  amend. 

i^nwal  from  Superior  Court,  San  Joaquin 
Comity;  H.  D.  Burroughs,  Judge. 

Action  by  Lnla  Mignon  Murphy  against 
8.  S.  Murphy  and  wife.  From  a  judgment  of 
dismissal  in  favor  of  the  wife,  Alice  K.  Mur- 
phy, the  plaintiff  appeals.  Affirmed. 


Lula  Mignon  Murphy  and  J.  EL  White,  of 
San  Francisco,  for  appellant. 
John  B.  Cronin,  of  Stockton,  for  reopond- 


BURNETT,  J.  A  gaieral  demurrer  to 
the  complaint  was  Interposed  by  the  defend- 
ants, and  it  was  sustained  witiiont  leave  to 
amend  as  to  Alice  K.  Murpby  and  overruled 
as  to  S.  S.  Mu^hy.  From  the  Judgment  of 
dismissal  in  bvor  of  aald  Alice  K.  Mur^, 
following  the  ordw  sustaining  her  demurrer, 
the  appeal  has  been  taken.  From  the  com- 
^alnt  it  appears  that  plaintiff  la  Hie  daui^ 
tor  of  S.  B.  Murphy  by  a  formw  marriage; 
Uut  on  April  26,  1911,  she  obtained  a  Judg- 
ment against  him  for  her  maintenance  and 
support  in  the  sum  ot  915  per  month,  and 
that  the  amount  due  under  said  judgment  Is 
$930.  as  principal,  and  5179.91  Interest  The 
complaint  thai  proceeds: 

"That  at  the  time  of  the  filing  of  the  action 
in  said  case  No.  9806  as  per  Exhibit  A  hereto 
attacbed,  there  stood,  upon  the  ofBdal  records 
of  the  above  county,  recorded  In  the  name  of 
said  defendant  S.  S.  Murphy,  ten  acres  of 
slmoods  in  the  Acampo  Orchard  and  nine  lots 
in  the  town  of  liOdi,  all  of  which  said  property 
is  located  in  the  above  county. 

"That  at  said  time  of  filing  said  case  No. 
9896,  said  &  S.  Mnrphy  received  a  United 
States  pension  of  fl2  per  month.  That  aince 
said  time  said  pension  has  been  increased  to 
$40  per  month. 

"That  at  said  time  of  filing  said  case  No. 
9896  there  stood  recorded  in  the  name  of  the 
wife  of  said  S.  S.  Murpby,  the  above  Alice  E. 
Murphy,  ten  acres  of  prunes  only. 

"That  after  the  filing  of  the  said  action  in 
case  No.  9896,  the  said  almond  orchard  was  re- 
corded by  deed  of  gift  into  the  name  of  the 
above  Alice  E.  Mnrphy,  and  lots  Nos.  4  and 
17,  block  T,  East  Iiodi  addition,  were  recorded 
sold. 

"That  upon  January  5,  1912,  the  time  from 
which  said  judgment  hi  said  case  No.  9896  was 
made  final,  there  stood  recorded  in  the  name  of 
the  said  and  above  S.  S.  Murphy  lots  Noa.  1, 
2,  8,  15,  16,  28,  and  24  in  block  7,  Bast  Lodi 
addition,  town  of  Lodi,  as  per  Book  A,  vol. 
198,  p.  431,  of  the  offldal  records  of  the  above 
county. 

"That  since  said  time  said  lots  have  been  sold 
and  £hat  no  other  properties  have  been  pur- 
chased and  recorded  in  the  name  of  S.  S.  Mur- 
phy. 

"That  since  said  time  January  5,  1912,  there 
baa  been  purchased  in  the  name  of  the  above 
Alice  K.  Murphy  the  home  residence  of  the 
above  defendants— February  26,  1913,  as  per 
Book  A,  v<A.  225,  p.  298,  ot  the  records  ot  the 
above  eonnty. 

"And  also  ten  additional  acres  of  prunes— 
lot  37  North  Acampo  Orchard  recorded  July  80, 
1912,  in  Book  A,  vol.  218,  p.  393.  That  since 
said  time — January  S,  1912— there  has  been  re- 
corded in  the  name  of  the  above  Alice  K. 
Murphy  a  mortgage  for  $600  against  lota  23 
,  and  24.  block  7,  fllaat  Lodi  addition,  recorded 
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March  9,  1916^  In  Book  B  of  MortgageB,  No. 
l24,  p.  185,  official  records  of  above  county. 

"That  as  the  husband  of  tbe  above  Alice  K. 
Murphy  the  said  above  S.  S.  Murphy  is  entitled 
to  and  enjoys  a  community  share  and  interest 
in  the  income  from  all  of  the  above  properties 
which  now  stand  in  the  name- of  the  above  Alice 
K.  Murphy.  And  that  said  community  interest 
in  said  income  is  subject  to  tbe  lien  of  the 
judgment  in  the  said  case  No.  9S96,  Lola  Mig- 
non  Murphy  v.  S.  S.  Murphy. 

"That  the  properties  above  described  which 
have  been  purchased  in  the  nara.e  of  the  above 
Alice  K.  Murphy  since  the  date  whence  tbe 
final  judgment  in  the  said  case  No.  9896  com- 
menced,  that  is,  January  6,  1912,  and  the  above 
mortgage  recorded  since  said  time  in  tbe  name 
of  tbe  above  Alice  K.  Murphy,  are  incamhered 
with  the  lien  of  said  judgment. 

"That  said  above  properties  are  Incumbered 
with  the  lien  of  said  judgment  up  to  the  full 
valnation  of  aH  of  the  properties  sold  or  con- 
veyed, as  above  described,  out  of  tbe  name  of 
the  above  S.  S.  Murphy  since  said  January  6, 
1912,  from  which  said  time  above  plaintiff 
holds  final  judgment  against  tho  abova  S.  S. 
Murphy." 

The  prayer  was  for  judgment  against  each 
of  the  defendants  for  the  amount  due  in  said 
case  No.  9896,  and  tbat— 

"Said  properties  and  said  interest  in  the  in- 
come as  above  set  forth  be  found  subject  to  the 
lien  of  the  above  amounts  due  under  said  judg- 
ment, •  •  •  tor  attorney's  fees,  for  costs 
of  court  and  for  $15  per  month  pendente  lite." 

[1]  No  doubt  appellant  Is  right  In  the  con- 
tention that — 

"The  form  of  the  pleading  or  failure  to  ask 
for  appropriate  relief  will  not  foreclose  a  plain- 
tiff if,  upon  the  facts  disclosed,  the  plaintifE  ia 
entitled  to  some  relief."  Walsh  v.  McKeen,  75 
Cal.  519,  17  Pac.  673;  Zellner  t.  Wassman  et 
aU  iS4  Cal.  80,  198  Pac  81 

[2]  It  is  true,  tdao,  that  plaintiff,  by  rea- 
son of  said  judgment,  is  entitled  to  maintain 
an  action  to  8^  asl^e  a  conveyance  made 
by  her  fatber  to  defraud  her  of  the  fruits  of 
her  judgment  and  to  subject  to  the  Hen  of 
said  Judgment  the  property  thus  fraudulent- 
ly ccoiTeyed.  This  Is  a  fair  Inference  from 
the  ft>llowing  cases  cited  by  her:  leaner  t. 
Hurphy,  6  Cal.  App.  434,  92  Pac.  405 ;  Shep- 
pard  T.  Sheppard,  15  Cal.  App.  617,  115  Pac. 
751;  Murray  t.  Murray,  115  Cal.  2G6,  47 
Pac.  87 :  TuHy  t.  Tnlly,  137  Cal.  65,  69  Pac 
700;  Glopton  t.  Clopton.  162  CaL  27,  121 
Pac  720.  Many  otber  declsltms  are  to  the 
same  effect  But  there  is  no  allegation  in 
the  complaint  to  bring  ttils  case  within  the 
operation  of  such  principle.  It  does  not  ap- 
pear that  any  conveyance  was  made  with  In- 
tent to  defraud  any  one  or  to  deprive  appel- 
lant of  the  opportunity  to  enforce  her  judg- 
ment Not  is  any  fact  alleged  trom  which 
it  can  be  inferred  that  any  transfer  to  said 
Alice  K.  Muridiy  was  fraudulmt.  As  to  the 
Almond  orchard  there  Is  no  aUegatlon^  In- 


deed, of  tbe  time  when  the  conveyance  was 
made.  It  does  appear  that  the  deed  was  re- 
corded after  the  filing  of  said  action  in  case 
No.  9S9a,  but  that  Is  unimportant  in  the  ab- 
sence of  other  allegations.  If  it  may  be  said 
that  the  averment,  "the  said  almond  orchard 
was  recorded  by  deed  of  gift  into  tlie  name 
of  the  above  Alice  K.  Murphy,"  may  be  con- 
strued as  an  affirmation  that  said  orchard 
was  conveyed  to  said  Alice  K.  Murphy  by 
deed  of  gift,  there  is  no  allegatiou  of  any 
fraudulent  intent  or  that  It  was  exKutod  in 
contomplatlon  of  insolvency  or  wbjle  the 
grantor  was  insolvent 

The  succeeding  allbgatlon  as  to  lots  Nos. 
1,  2,  3,  15,  16,  23,  and  24  In  block  7,  East 
Lodi  addition,  etc.,  Is  not  connected  In  any 
way  witb  Alice  K.  Murphy.  It  does  not  ap- 
pear to  whom  tliey  were  sold,  but  It  must 
be  assumed  that  they  were  not  sold  to  her 
or  else  tbe  pleader  would  have  alleged  it. 
Of  course,  if  said  lots  were  owned  by  S.  S. 
Murphy  at  the  time  said  judgment  was  dock- 
eted and  they  were  not  exempt  from  execu- 
tion, they  would  be  subject  to  the  lien  of 
said  Judgment  for  the  statutory  period  of 
five  years  (section  671,  Code  Civ.  Proc.) ;  but 
the  complaint  herein  was  filed  some  seven 
years  after  the  judgment  became  final,  and 
there  Is  nothing  In  the  complaint  to  show 
why  Alice  K.  Murpby  should  be  brought  Into 
the  case  In  connection  with  them. 

As  to  tbe  home  residence  and  the  ten  ad- 
ditional acres  of  prunes  purchased  "In  the 
Dame  of  the  above  Alice  K.  Murphy,"  no 
fraud  is  shown,  nor  does  It  appear  that  they 
were  purchased  with  community  funds.  We 
must  assume  that  the  purchase  was  made 
with  her  separate  estate,  and  in  good  faith 
from  a  third  party.  If  the  allegation  "that 
as  the  hu^nd  of  the  above  Alice  K.  Mur- 
pby the  said  above  S.  8.  Murpby  is  entitled 
to  and  enjoys  a  community  share  and  inter- 
est in  the  income  from  all  of  the  above  prop- 
erties which  now  stand  .in  -the  name  of  tbe 
above  Alice  K.  Murphy"  by  any  possibility 
could  be  considered  aa  suflicieut  to  show  that 
said  property  was  community  estate  and  sub- 
ject to  execution,  nevertheless,  for  the  rea- 
son already  stated,  the  lien  of  said  Judgment 
had  ceased  to  be  operative,  and  opon  that 
theory  the  ccnaplalnt  utterly  &ils. 

[3]  Appellant  complains  that  tbe  court 
abused  its  discreti<m  in  aostalulng  the  de- 
murrer without  permission  to  amend. 

But  the  dedsions  in  this  state  are  unlCotai 
that,  to  make  that  a  subject  of  review  by  an 
appellate  court,  It  must  appear  that  the  par- 
ty against  whom  the  ruling  was  made  has 
applied  to  the  lower  court  for  permlsslra  (o 
amend.  Buckley  v.  Howe,  86  CaL  596,  25 
Pac.  132;  Durr^l  t.  Dooner.  119  CaL  411, 
51  Pac  628 ;  Prince  t.  Lamb.  128  Cal.  120. 
60  Pac.  689;  WlUiamsmi  v.  Joyce.  140  Cat 
669,  74  Pac.  290. 

No  such  showing  was  mad^  and  it  cannot 
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be  said  tliat  the  trial  court  abuaed  Its  dls-  (G7  Cal.  App.  ziq 

cretiOQ.  CADY  v.  SANFORD.  (Civ.  8670.) 

The  judgment  Is  affirmed. 

(District  Court  of  Appeal,  Second  Diatrict,  W- 
We  concur:  FINjCH,  P.J;  HART,  J.  vision  2,  CaUfomia.   March  30,  1922.) 


<57  Cat  App.  US) 

Ex  parte  CANTUA.   (Or.  1054.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.   April  13,  1922.) 

Hibeaa  corpas  <8s^(|>-Cvlrienee  bald  saffl- 
deat  to  support  aa  orior  holdiag  accused  to 
anwer  eharge  of  eaibezzlemeit. 

On  application  for  a  writ  of  habeas  cor- 
pas, evidence  bdd  soffident  to  rapport  an  or- 
der holding  the  accused  to  answer  a  charge  of 
cmbexzlement. 

In  the  matter  of  the  application  of  A.  R. 
Cantua  for  a  writ  of  habeas  corpus.  Appli- 
catioo  for  writ  of  halwas  corpus  to  the  Sher- 
iff of  Alameda  County  to  secure  the  release 
of  petitioner,  A.  E.  Cantua,  from  custody  on 
a  charge  of  eint)ezzlement  Writ  discharged, 
and  petitioner  remanded. 

Lonis  Olickman,  of  Oakland,  for  petitioner. 

Charlee  Wade  Snook,  Deputy  Diat  Atty., 
of  Oakland,  tm  reapondoit 

LANGDON,  P.  J.  This  matter  comes  be- 
fore US  upon  a  writ  of  habeas  corpus.  The 
sole  question  raised  by  petitioner  Is  that  the 
evidence  Is  Insufficient  to  Justify  the  order 
holdinfc  the  petitioner  to  answer  the  charge 
<a  embezzlement  before  the  superior  court. 

The  record  discloses  that  the  petitioner  re- 
ceived a  piano  from  the  Heine  Piano  Com- 
pany under  the  terms  of  a  written  contract 
Ortain  contmtlniB  are  made  by  petitioner 
regarding  the  legal  effect  of  this  contract, 
bat,  after  a  careful  reading  of  the  same,  we 
are  satisfied  that  not  only  in  legal  effect,  but 
expressly.  It  conslgna  all  prop^ty  to  be  de- 
livered thereunder  to  the  petitioner  for  the 
purpose  of  sale,  the  title  to  said  property, 
and  to  the  proceeds  thereof  to  remain  In  the 
consignor.  The  petitioner -sold  the  piano  in 
qnestlon,  which  he  had  received  under  this 
contract,  and  accepted  a  cash  payment  from 
the  purchaser.  A  demand  for  the  proceeds 
of  the  sale,  due  to  the  coualgnor,  was  made 
by  said  consignor.  The  i)etlttoner  failed  to 
pay  over  said  proceeds  and  admitted  that  he 
had  converted  said  money  to  his  own  use. 

nils  evidence  Is  sufficient  to  support  the 
order  holding  petitioner  to  answer  to  the 
charge  before  the  sui>erior  court.  The  writ 
la  discharged,  and  the  petitioner  remanded 
to  the  custody  of  the  sheriff. 

We  concur:  NOURSBJ,  J.;  STURTB- 
TAOT,  J. 


1.  Appeal  and  error  «»907(2)— Where  appeal 
contains  only  doounents  on  motion  to  enter 
jDdoment  for  defendant  on  facta  found,  evi- 
dence presumed  to  sustain  flndinoa  denying 
the  motion. 

Where  appeal  from  an  order  denying  motion 
to  enter  judgment  in  defendant's  favor  on  facts 

found  by  trial  court  comes  on  bill  of  exceptions 
containing  nothing  but  the  pleadings,  the  find- 
ings, the  judgment,  and  notice  of  the  motion, 
it  must  be  presumed  that  the  evidence  aus- 
taiced  the  trial  court's  finding. 

2.  Appeal  and  error  <S==>93i<l)— Finding  con- 
strued to  uphold  Judgment. 

The  findings  must  receive  sach  a  construc- 
tion as  will  uphold  the  judgment. 

3.  Highways  •3=3l84(6)~Detall8  and  olroum- 
stances  of  accident  presented  by  findings  not 
Inconsistent  with  general  finding  of  last  clear 
chance  and  negligence. 

Details  and  circumstances  of  an  accident  aa 
presented  by  the  court's  findings  held  not  In- 
consistent with  the  general  finding  that  defend- 
ant had  the  last  clear  chance  to  avoid  a  col- 
lision but  negligently  failed  to  do  so. 

4.  Negligence  «=»&3— Doctrine  of  laat  clear 
chance  Inapplicable  In  case  of  oontempora- 
neons  fanlt 

Tbe^doctrlne  of  the  last  clear  chance  does 
not  govern,  where  the  negligence  of  the  plain- 
tiff continues  to  the  moment  of  the  accident  and 
both  parties  are  contemporaneously  and  active- 
ly In  fault  at  the  instant  of  the  injury. 

5.  Highways  €=^175(1)— Neglect  of  driver  at 
point  of  oolllsion,  discovering  peril  and  able' 
to  extricate  himself,  held  to  prevent  recov- 
ery, though  other  p»-ty  could  have  stopped  In 
time. 

If  the  driver  of  an  automobile  when  be 
reachea  the  point  of  colllalon  and  discovers  his 
peril  is  still  in  a  situation  to  help  himself,  and 
by  the  use  of  his  faculties  is  able  to  extricate 
himself  and  avoid  injury,  his  neglect  to  do  so 
will  prevent  his  recovery,  notwithstanding  the 
other  party  could  have  stopped  in  time  to  avoid 
the  accidrat. 

6.  Highways  «=9l75(l) —Circumstances  as 
stated  under  which  negligence  of  Injured  driv- 
er  In  a  coliislon  not  proximate  cause  so  as 
to  preolnde  reeovery. 

Where  an  injured  antomobfle  driver,  be- 
cause of  his  hee^essnesB,  has  reached  a  point 
where  he  can  no  longer  escape  injury  by  th^ 
exercise  of  any  reasonably  prudent  measures 
which  he  may  adopt  and  his  peril  is  discovered 
by  the  other  driver  in  season  to  avoid  injury, 
the  negligence  of  the  injured  driver  in  reaching 
bis  position  of  peril  becomes  the  condition  and 
not  the  proximate  cause  of  the  injury  and  will 
not  preclude  recovery. 
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7.  Noflllgeace  «=>83— Dootrine  sf  "iMt  dear 
chance"  etafed. 

Tb«  doctrine  of  the  last  dear  chance  pre- 
Bnpposes  De^ligence  on  the  part  of  the  injured 
party  and  proceeds  upon  the  theory  that,  Qot< 
withstanding  the  question  of  negligence,  if  the 
other  party,  being  cognizant  of  the  neyligence 
and  the  peril  Id  whidi  the  party  bad  placed 
himself,  fails  to  take  the  Deceasarr  precautiona 
to  avoid  the  injury,  he  ia  UaUe  on  the  theory 
that  he  had  a  fair  chance  to  avoid  the  catas- 
trophe by  the  use  of  ordinary  care. 

[Ed.  Note.— For  other  definltione,  ue  Worda 
and  Phrases,  First  and  Second  Series,  Last 
dear  Chance.] 

Appeal  trom  Superior  Court,  Los  Angeles 
County;  Leslie  B.  Hewitt,  Jadge. 

Action  by  William  H.  Cady  against  O.  A. 
Sanford-  From  judgment  for  plalntUt,  de- 
fendant ai^ieals.  Affirmed. 

See^  also,  201  Pac.  051. 

Hemr  T,  Gage,  Ingall  W.  Bull,  and  Harold 
Larson,  all  of  Los  Angeles,  for  appelant 

B.  ii  Kirk  and  Wally  Vogel,  botb  of  Los 
Angeles,  tot  respondoit 

FINLATSON,  P.  J.  This  is  an  acUon  to 
recover  damages  for  Injuries  received  In  a 
collision  between  two  automobiles,  one  of 
which  was  being  driven  by  plaintift  and  the 
other  by  defendant.  The  case  was  tried  by 
the  court  without  a  jury.  Besides  denying 
the  material  allegations  of  the  complaint, 
defendant's  answer  alleges  contributory  neg- 
ligence on  plaintiffs  part.  The  trial  court 
found  that  plaintift  was  negligent  at  the 
crossing  where  the  accident  happened,  but 
that  defendant  had  the  last  clear  chance  to 
avoid  tbe  collision,  and  upon  tbat  Kround 
gave  judgment  for  plaintiff.  Defradant,  pro- 
ceeding under  section  063  of  tbe  Code  of  Civil 
Procedure,  moved  to  set  aside  the  judgment 
and  to  enter  in  Ueo  thereof  a  judgment  In  bis 
favor,  on  the  ground  that  tbe  conclusions  of 
law  are  inconsistent  with  and  not  supported 
by  the  findings  of  fact  The  motion  was  de- 
nied. The  appeal  is  from  the  judgment  and 
from  the  order  denying  defendant's  motion. 
Tbe  sole  point  made  by  appellant  Is  tbat  tbe 
doctrine  of  tbe  last  clear  chance  is  not  appli- 
cable to  the  facts  as  found  by  tbe  trial  court. 

[1,2]  None  of  the  evidence  Is  before  us. 
Tbe  appeal  from  the  judgment  Is  on  the  judg- 
ment roll  alone.  The  appeal  from  the  order 
denying  defendant's  motion  to  enter  a  judg- 
ment In  bis  favor  on  the  facts  found  by  the 
trial  court  comes  bere  on  a  bill  of  exceptions 
containing  nothing  but  the  documents  upon 
which  tbe  motion'  was  made,  i.  e.,  the  plead- 
ings, the  findings,  the  judgment,  and  tbe  no- 
tice of  motion.  This  being  tbe  state  of  the 
record  bere,  It  must  be  presumed  tbat  the 
evidence  before  the  trial  court  was  ample  to 
sustain   tbe   findings.    If   appellant  would 


question  its  soffldoicy  for  that  purpose,  or 
would  dialm  that  the  evidence,  If  brotigbt 
up,  would  have  Impaired  the  correctness  of 
the  findings,  be  should  have  presented  It  to 
us  in  a  bill  of  exceptions  or  by  the  reporter's 
transcript  Not  having  done  so,  the  facts  as 
found  by  tbe  trial  court  must  be  regarded 
aa  fully  supported  by  the  evidence.  More- 
over, the  findings  must  recelTe  such  a  con- 
struction, If  possible,  as  will  uphold  rather 
than  defeat  tbe  Judgment  Paine  t.  San 
Bernardino,  et&,  Co.,  148  CaL  664,  77  Pac 
659. 

Coming  now  to  a  consideration  of  the  low- 
er court's  findings:  That  court  found  the 
facts  to  be  substantially  as  follows:  The 
accident  occurred  on  January  16,  1920,  at 
about  6  o'clock  p.  m.,  at  tbe  crossing  formed 
by  the  intersection  of  Washington  boulevard 
with  Del  Bey  road,  two  public  highways  In 
tbe  county  of  Los  Angeles,  one  of  which, 
Washington  boulevard,  runs  In  a  general 
northeasterly  and  sonUiwesterly  direction 
and  is  intersected  at  a  point  between  Culver 
Cil^  and  the  dty  of  Venice  by  the  other  high- 
way, Del  Bey  road,  which  runs  In  a  general 
northwesterly  and  southeasterly  direction. 
On  tbe  evening  In  question,  while  plain  tiff 
was  driving  easterly  toward  the  cUy  of  Los 
Angeles  along  Washington  boulevard  and  on 
the  right-hand  or  south  side  thereof,  he  ap- 
proached the  crossing  formed  by  the  Inter- 
section of  these  two  hl^ways.  At  the  same 
time  defendant,  driving  his  automobile,  was 
ai^iroachlng  the  crossing  from  the  oi^osite 
direction,  that  la,  be  was  traveling  westerly 
along  Waahlngtini  boulevard  on  the  right- 
hand  or  northerly  side  thereot  It  was  dai^ 
when  the  accident  occurred  and  the  head- 
lights of  each  automobile  were  lighted. 

WbCT  defendant  reached  a  point  on  Wash- 
ington boulevard  about  60  feet  easterly  of  the 
Intersection,  he  slackened  his  speed  and  by 
raising  his  arm  gave  the  signal  that  he  in- 
tended turning  to  the  left  and  south  Into  Del 
Key  road  at  its  Intersection  witb  Washington 
boulevard.  At  the  same  time  he  sounded  his 
horn.  Plaintiff  did  not  see  the  signal  nor 
bear  tbe  horn.  Defendant  continued  his 
course  nntll  be  came  to  a  full  stop  Immedi- 
ately before  reaching  the  intersection,  when 
he  shifted  into  low  gear  and  proceeded  into 
the  intersection.  As  defendant  started  for- 
ward from  the  full  stop  to  which  he  had 
come  just  before  reaching  the  intersection, 
be  saw  plaintiCTs  car  approaching  from  the 
west  and  knew  that  It  was  traveling  at  a 
speed  much  greater  than  his  own.  Defend- 
ant's car  at  this  time  was  traveling  at  a  rate- 
not  to  exceed  S  miles  an  hour,  while  plain- 
tiff's car  was  approaching  the  Intersection  at 
a  speed  of , about  20  miles  per  hour.  Defend- 
ant's car,  proceeding  Into  and  across  the  in- 
tersection In  low  gear  at  a  rate  of  speed  not 
to  exceed  6  miles  per  hour,  reached  a  point 
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aboat  opposite  the  center  of  the  Intersectioii, 
mhok  defendant  turned  his  car  to  the  left 
and  proceeded  on  ■  cfure  southerly,  Intend- 
ing to  enter  Del  Eey  road.  From  the  time 
that  he  started  forward  from  the  full  stop 
Just  prior  to  rtecdilng  the  Intersection,  de- 
f aidant  saw  and  kept  his  eyes  on  plalntifTs 
car,  which,  proceeding  easterly  along  Wash- 
ington boulevard,  continued  to  approach  the 
tntersecUon.  When  defendant  started  from 
the  place  where  he  had  come  to  the  full  stop, 
plaintilTB  car  was  about  350  feet  westerly 
from  the  Intersection.  Upon  reaching  the 
place  where  he  commenced  to  turn  to  the 
left,  which  was  about  40  feet  from  the  point 
where  he  had  come  to  the  full  stop,  d^end- 
ant  continued  on  a  curve  to  his  left  for  about 
30  feet  towards  and  Into  the  path  (tf  plain- 
tilTs  car,  which,  approaching  from  the  west, 
was  Btmck  by  defendant's  car  on  its  left- 
band  side,  at  a  point  about  midway  between, 
the  motor  and  windshield. 

Immediately  before  the  collision  and  when 
d^endant  was  about  to  cross  the  pathway 
of  plalntifrs  car,  plaintiff  first  observed  de- 
fendant's car.  Thereupon  plaintiff  turned 
his  car  toward  the  right-hand  side  of  Wash- 
ington boulevard  and  slackened  his  speed  to 
about  18  miles  per  hour. 

The  two  automobiles  approached  the  iilace 
of  the  collision  In  such  a  manner  that  when 
defendant's  car,  while  making  the  turning 
Dovnnent  to  the  left  proceeded  forward 
aeroas  the  path  of  plaintiff's  car,  a  collision 
was  Inevitable  unless  one  or  the  other  of  the 
two  cars  should  come  to  a  stop  or  otherwise 
yield  the  right  of  way  or  so  alter  its  course 
as  to  avoid  a  collision.  At  all  times  subse- 
qnent  to  the  time  when  defendant's  car  came 
to  a  full  stop  Immediately  before  reaching 
the  intersection,  and  up  to  the  moment  of 
the  coUialon,  defmdant  had  complete  control 
over  the  movements  of  his  own  car,  which, 
proceeding  at  a  rate  ot  not  to  exceed  5  piiles. 
an  hour,  could  have  been  stopped  almost  in- 
stantly, or  within  a  distance  of  a  very  few 
feet  Defendant  saw  plaintiff's  car  approach- 
ing the  Intersection  at  a  higher  rate  of  speed 
than  his  own,  and  knew  that  plaintiff's  car 
was  in  danger  of  collision  with  his  own  if 
be  continued  his  turn  to  the  l^t  and  crossed 
the  intweection  ahead  and  In  front  of  plain- 
titTs  car.  Plaintiff  did  not  perceive  such 
danger  and  was  not  aware  thereof  until  de- 
fendant's car  had  b^un  to  make  the  turn  to 
the  left  across  the  intersection,  directly  in 
front  of  plaintiff's  car.  At  that  moment,  ow- 
ing to  the  dose  proximity  of  the  two  cars  and 
the  greater  speed  at  which  plaintiff's  car  was 
traveling,  there  was  neither  time  nor  oppor- 
toni^  for  plaintiff  to  come  to  a  stop  or  so 
to  alter  his  course  as  to  avoid  the  collision, 
aind  defendant  then  and  there  had  the  last 
dear  chance  to  avoid  the  accident,  but  neg- 
ligently failed  to  avail  himself  thereof. 

Plaintiff,  so  the  lower  court  found,  was 


negligent  In  that  he  entered  the  Intersection 
and  crossed  it  as  far  as  the  place  where  the 
Impact  occurred  at  a  speed  greater  than  15 
miles  an  hour.  .The  trial  court  also  found 
that  plaintiff  was  negligent  in  that  he  did 
not  yield  the  right  of  way  to  defendant, 
whose  automobile  was  nearer  the  point  of 
intersection  of  the  paths  of  the  two  vehicles 
than  was  plaintiff's  car.  But  this,  notwith- 
standing plaintiff's  negligence,  so  the  lower 
court  found,  was  not  tbe  proximate  and  di- 
rect cause  of  the  accident.  The  direct  and 
proximate  cause,  according  to  the  findings, 
was  the  defendant's  negligence  in  failing  to 
stop  bis  car  before  the  collision,  for  he  saw 
idalntiff's  car  prior  to  the  acddent,  knew 
ttiat  plaintiff  was  in  a  situation  of  danger, 
and  had  the  opportunity,  by  the  exercise  of 
proper  care,  to  stop  his  own  slowly  moving 
car  and  avoid  the  collision  and  the  conse- 
quent injury  to  plaintiff  and  his  automobile. 

[3]  Such  are  the  facts  as  found  by  the 
lower  court  Are  tbe  details  and  circum- 
stances of  the  accident,  as  thus  presented  by 
the  court's  findings.  Inconsistent  with  the 
general  finding  that  appellant  had  the  last 
clear  chance  to  avoid  the  collision,  but  ueg- 
li>;ently  failed  to  avail  himself  of  the  oppor- 
tunity? miat  Is  the  sole  question  presented 
for  our  determination.  To  sustain  the  con- 
tention that  the  doctrine  of  the  last  dear 
chance  Is  Inapplicable,  It  Is  claimed:  (1) 
That  appellant  did  not  know  or  have  the 
means  of  knowing  that  respondent's  automo- 
bile could  not  have  been  slowed  down  in 
time  to  permit  appellant  to  make  his  turn  In 
safety,  and  that  therefore  he  never  knew 
that  respondent  was  In  a  pmitlon  of  peril; 
(2)  that  if  aM>dlant  was  negligent  in  any 
particular,  his  negllRence  and  that  of  the  re- 
spondent were  contemporaneous  and  con- 
tinued actively  up  to  the  very  moment  of 
the  collision,  and  that  therefore  the  case  is 
governed  by  thosie  decisions  which  hold  that 
the  last  clear  chance  doctrine  does  not  obtain 
where  both  parties  are  contemporaneously 
and  actively  In  fault  up  to  the  very  Instant 
of  tbe  at-eident. 

We  fall  to  find  any  merit  in  either  ground 
for  tbe  asserted  Inapplicability  of  the  last 
dear  chance  doctrine.  In  support  of  the 
first  ground  it  is  arrpjed  that,  because  ap- 
pellant was  strictly  within  his  legal  rights 
in  attempting  to  make  the  turn,  he' bad  the 
right  to  assume  that  respondent  would  de- 
crease his  speed  and  would  slow  down  in 
time  to  avoid  a  collision,  and  that  therefore 
appellant  did  not  know  or  have  the  means  ot 
knowing  that  respondent  ever  was  in  a  posi- 
tion of  peril.  This  contention  is  negatived 
by  the  facts  as  found  by  the  trial  court  It 
is  expressly  found  that,  from  the  time  when 
he  started  forward  from  the  place  where  he 
had  come  to  a  full  stop,  appellant  "saw  and 
kept  his  eyee  on  plalntifrs  ear  *  *  *  un- 
tU  the  time  of  the  collision,"  and  that- 
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"At  an  of  Bftld  tbnee  defendant  saw  plaintiTe 
car  approachinc  said  intersection  at  a  higlier 
rate  of  speed  than  bis  own,  •  *  •  and  knew 
that  plaintiff*!  car  was  in  a  sitaation  of  danser 
If  defendant  should  proceed  to  turn  to  his  left 
in  crossing  said  intersectioa  ahead  and  in  front 
of  plaintiff's  car." 

Also  tha^ 

"Before  the  collision  defendant  saw  plaintltTs 
car  and  knew  that  plaintiff  was  In  a  situation 
of  danger." 

We  need  not  pause  to  inquire  bow  or  why 
it  was  that  appellant  knew  tbaC  respondent's 
car  was  in  a  situation  of  danger  while  the 
former  was  maifing  his  turning  movraiait  in- 
to Del  Bey  road.  It  is  sufficient  that  the 
court  has  so  found.  Unless  the  finding  that 
defendant  "knew  that  i^intiff  was  In  a  dt- 
natiOD  of  danger"  appears  to  be  Inherently 
impossible  when  considered  in  the  light  of 
the  particular  circumstances  found  by  the 
trial  court,  we  are  bound  to  assume  that 
the  finding  Is  fully  supported  by  the  erid^ice; 
for,  since  the  evidence  is  not  before  us,  we 
must  assume  that.  If  it  had  been  brought  Tip, 
it  would  bare  sufflced  to  support  each  and 
every  finding,  unless  there  be  some  general 
finding  that  is  directly  contradicted  by  the 
special  circumstances  of  the  accident  as  dis- 
posed by  the  more  particular  findings  of  the 
trial  court  The  question,  therefore,  to  which 
we  must  sddress  onreelTes,  Is  this:  Is  the 
finding  to  the  effect  that  defendant  had 
knowledge  of  plalntUTs  peril  in  time  to  avert 
the  accident  Inconsistent  with  all  the  circum- 
stances as  found  by  the  lower  court? 

According  to  the  findings,  appellant  not 
only  observed  respondent  approaching  tbe 
danger  zone,  but  discovered  respondent's  po- 
sition of  peril  after  the  latter  was  actually 
Id  the  danger  zone,  I.  e.,  discovered  respond- 
ent's peril  when  It  no  longer  was  possible 
for  the  latter  to  extricate  himself  by  the  ex-, 
ercise  of  ordinary  care  on  his  part,  but  while 
it  sUll  mis  possible  for  appellant  to  avoid 
Uie  accident  by  adopting  reasonable  means 
to  that  end,  as,  for  example,  by  using  all 
reasonable  efforts  to  bring  his  own  slowly 
moving  car  to  a  stop.  We  find  nothfng  in- 
herently impossible  In  this  finding,  nor  any 
inconsistency  between  it  and  the  details  of 
the  accident  as  disclosed  by  the  other  find- 
ings. At  some  appreciable  time  prior  to  the 
crash  plaintiff  was  In  a  position  of  peril. 
He  was  in  a  position  of  peril  at  the  very  in- 
stant that  he  arrived  at  that  point  where  be 
no  longer  could  avoid  an  accident  by  exercis- 
ing ordinary  care.  Then,  and  not  until  then, 
w&s  the  last  dear  chance  doctrine  applicable. 
"The  last  dear  chance  doctrine,"  says  our 
Supreme  Oourt  In  Toung  v.  Southern  Pacific 
Oo.,  182  Cal.  S80,  190  Paa  40,  "was  not  ap- 
plicable until  he  arrived  at  such  a  point  as 
to  be  In  peril,  and  this  was  tbe  point  where 
he  could  no  longer  escape  injury  by  exercis- 
ing ordlnarj  car&'*  It  will  be  recalled  tliat 


in  one  of  its  findings  the  trial  court  finds 
that  respondent,  Just  prior  to  the  collision, 
slightly  decreased  hlS  speed  and  turned  to 
the  right;  and  yet,  notwitbstaudlng  this  at- 
tempt to  avoid  the  accident,  a  point  had  been 
reached  by  respondent  where  it  was  too  late 
to  extricate  himself  from  tbe  peril  of  a  col- 
lision with  appellant's  car.  Meanwhile  ap- 
pellant, according  to  tbe  court's  findings, 
had  observed  respondent  approaching  toward 
and  Into  the  Intersection.  It  Is  qaite  pos- 
sible that  If  Uie  evidence  had  been  brought  up 
it  would  show  appellant  to  be  an  experienced 
automobile  driver,  whose  trained  eye  can 
gauge  with  great  accuracy  the  speed  and  the 
distances  from  him  of  other  automobiles,  and 
whose  experience  has  taught  him  much  about 
the  idiosyncrasies  of  other  drivers.  Wbea 
we  bethink  ourselves  of  all  the  possible  facts 
which  may  have  been  dlsdosed  by  the  evi- 
dence, and  which  would  naturally  tend  to 
support  the  findings,  we  are  unable  to  say 
that  It  was  not  possible  for  appellant  to  have 
dlscov»ed  that  respondent  had  heedlessly 
rushed  Into  a  position  of  i>eril  where  he  was 
too  late  to  save  himself  by  any  reasonable 
measures  that  he  might  adopt,  but  where  it 
still  was  possible  for  appelant  to  avert  a  col- 
lislrai  by  the  exerdse  of  reasonable  care  aa 
bis  part. 

Until  respondent  arrived  at  the  point  where 
ordinary  care  on  his  part  could  not  extricate 
him  from  the  danger  of  a  collision,  appelant 
bad  the  right  to  rely  upon  the  pre8umptl<m 
that  respondent  would  obaerre  appellant's 
turning  movement  and  would  take  reason- 
able precautions  to  avoid  b^g  struck  by  ap- 
pellant's car.  Bnt  when  respondent  reached 
that  point  where  an  ordinarily  prudent  and 
careful  driver,  situated  as  appellant  was,  and 
with  a  knowledge  of  the  circumstances  that 
were  known  to  appelant,  would  naturally 
questl<ni  respondent's  ability  to  avert  the  col- 
lision by  tiie  vigilant  use  of  bis  faculties  and 
strength,  It  then  became  appellant's  duty 
to  stop  his  car  or  to  take  whatevw  appropri- 
ate measures  were  reasonably  available  to 
avoid  running  Into  respondent's  car.  It  was 
not  necessary  ttiat  appellant  should  actual- 
ly know  that  an  acddent  was  Inevitable  if  he 
failed  to  exercise  care.  It  Is  enough  If  the 
drcumstances  of  which  he  had  knowledge 
were  such  as  to  convey  to  tbe  mind  of  a  rea- 
sonably prudent  man  a  question  as  to  wheth- 
er respondent  would  be  able  to  escape  a  col- 
lision. In  Harrlngttm  v.  I>os  Angeles  By.  Co., 
140  OaL  S23.  74  Pac.  18,  63  I..  R.  A.  288,  9B 
Am.  St  Bep.  85,  the  court  says: 

**It  is,  of  course,  true,  as  urged  by  defendant 
that  it  is  essential  to  such  liability  that  the  de- 
fendant did  actually  know  of  the  danger,  and 
that  there  Is  no  such  liability  where  he  does 
not  know  of  the  peril  of  tbe  injured  party,  but 
would  have  discovered  the  same  but  for  re- 
missness on-  his  part.  Herbert  Southern 
Pacific  Co.,  121  Cal.  S!27.  Tbi%,  however,  does 
not  mean,  as  seems  to  be  contended,  that  de- 
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IcDdant  moat  know  that  Injunr  is  Inevitable  if  feodant  negligently 
he  faOs  to  exercise  care,  and  the  decisions  In- 
dicate no  SQch  TeQoiremenL  It  is  eDOngb  that 
the  circumstances  of  which  the  defendant  has 
knowledge  are  Buth  as  to  convey  to  the  mind  of 
a  reasonable  man  a  question  as  to  whether  the 
other  party  will  be  able  to  escape  the  threaten- 
ed injory.  One  in  aneh  a  situation  le  in  a 
dugerona  poaitloB.'* 
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We  think  it  quite  witliln  tlie  boiuHIs  of 
nmam  tiiat,  under  all  the  circumstances  of 
the  case  as  disclosed  by  the  court's  findings, 
a  point  wluB  reacSted  by  respondoiVa  automo- 
bUe  where^  while  there  stUl  was  thne  for  ap- 
pellant to  arert  a  collision  by  stopping  his 
slowly  moring  car,  there  was  conveyed  to 
appelant* B  mind,  while  he  was  obserrlng  fe- 
Bpondenfs  automobile,  a  qnestlMi  Am  to 
whether  req>ondent  conid  escape  Injnry  by 
the  exerdae  of  ordinary  care  on  his  part  If 
to,  appelant  had  knowledge  of  respondents 
pnU  and  had  the  last  fair  chance  to  vrdLA 
the  accident  by  taking  all  reasonable  meas- 
ures to  stop  his  car  before  it  crashed  Into  re- 
spondent's automobile;  and  bis  failure  to  do 
so  was,  as  the  court  found,  the  direct  and 
proximate  cause  of  the  Injury. 

[4]  Equally  derold  €i  molt  Is  the  daim 
ttiat.  If  appellant  was  netflgent.  his  negU- 
gean  sad  that  of  the  respondent  were  con- 
temporaneous and  actively  cmeorrent  as  the 
proximate  cause  of  the  Injury  up  to  the  rery 
nKVimt  of  the  catastroi^e.  Without  doubt, 
the  doctrine  <a  the  last  dear  diance  does 
not  sorem  ^Hhen  the  negligence  of  Qie  idaln- 
ttfT  contlaues  to  the  mtnnent  <d  the  accident, 
and  both  parties  are  cont^poraneonsly  and 
actively  In  fault  at  the  very  instant  of  the 
Injury.  But  It  cannot  be  said  that  the  facts 
as  found  by  the  trial  court  In  the  present 
cue  show  tHat  the  ne^lgence  of  the  idahi- 
tUf  continued  to  the -moment  of  the  acddait, 
and  that  both  parties  were  contemporaneous* 
ly  and  actively  In  fault  at  the  time  ithoeof . 
Bespondent  unquestlwably  discovered  his 
dangerous  situation  Just  prior  to  the  oidU- 
ston.  Up<m  making  that  discovery  he  Imme- 
dlatdy  attempted  to  save  hlmsdlf  as  best  he 
could,  but  It  was  then  too  late.  The  fact 
that  he  decreased  his  speed  somewhat  and 
made  a  torn  to  the  right  Inunedlatdy  before 
flie  crash,  apparently  In  an  effort  to  avoid 
the  collision,  fully  Justifies  the  conduslon 
that  he  used  all  reasonable  care  and  made  all 
practicable  efforts  to  save  himself  as  soon  as 
be  became  ^ve  to  his  peril,  and  that  tSiere- 
fore  he  dM  not  contfaine  actively  In  fault  up 
to  the  very  Instant  <rf  the  Injury.  Bis  pre> 
Tlons  netfJjgenee  ceased  when,  upon  realizing 
his  perU  and  in  an  endeavor  to  aT<^  the 
Imminent  ooUlskm,  he  decreased  the  speed 
<tf  bis  car  and  turned  It  toward  the  right 
and  away  from  the  direction  of  an^dlant's 
approadiliv  automobile.  See  Harrington  v. 
I«s  Angeles  By.  Co.,  supra,  140  Oal.  624,  74 
Fac;  16,  63  Ii.  R.  A.  288.  96  Am.  8t  Rep.  8S. 

Koreover,  this  Is  not  a  case  where  the  de- 
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faUa  to  discover  the 
plaintUTs  peril  In  time  to  avert  the  injury. 
In  tills  cas^  according  to  the  courta  findings, 
appellant  actually  discovmd  the  sltuatlfAi 
and  realized  the  danger  while  It  yet  was  pos- 
rtUe  to  avert  tiie  collision  by  the  use  of  ordi- 
nary care  on  his  part  The  case,  therefore, 
is  not  one  where  the  negligence  of  the  dtf  aid- 
ant consists  ntfdy  of  an  omission  of  a  duty 
before  the  discovery  of  the  peril.  Hm  the 
negligence  of  the  defmdant  consisted  of  the 
omission  of  a  duty  after  his  discovery  of  the 
plaintUTs  perfl.  Under  the  findings  we  are 
bound  to  assume  that  while  he  was  maUnc 
his  turning  movement  meanwhile  observing 
respondent  there  arose  in  appeUantls  ndnd, 
ihwtly  before  the  Impact,  a  question  as  to 
whether  respondent  could  escape  the  threat- 
ened Injury.  During  this  Interval,  short 
though  It  may  have  been,  appdlant  had  the 
power  to  prevent  the  aoddnt  by  slmp^ 
bringing  his  slowly  movlns  automobUe  to  a 
stop  before  It  cradled  Into  reqiondesitfs  car. 
Since  he  saw  and  knew  revpendenfs  portUon 
of  peril  as  the  latter  came  heedlessly  Into 
the  crossing,  and  could  have  prevented  the 
collision  If  he  had  brov^t  bis  own  car  to  a 
stop  as  soon  as  he  became  swsre  that  re- 
spondent had  entered  the  sone  of  danger,  ap* 
pellant  oogbt  to  have  anticipated  the  acci- 
dent He  failed  to  do  so.  and  the  legal  re- 
sponslbill^  is  his.  Wm  negl^ence.  If  not 
his  wlllfullness  and  wantonness,  continued 
up  to  tiie  momflot  of  Qie  Impact  Sudi  be- 
ing the  case,  ai^dlant  who  knew  the  danger, 
but  In  reckless  disregard  thereof;  contlnned 
making  his  turn  toward  the  souOi,  can  find 
no  refuge  in  the  fact  that  respondent  who 
was  not  aware  of  the  danger  until  it  was 
too  late  for  him  to  avoid  it  would  have 
known  of  his  peril  had  be  used  reason- 
able care  to  ascertain  It  "In  such  a  case 
be  who  knows  of  the  danger  and  can  avoid 
It  ss  against  <ne  who  does  not  In  tact 
know  thereof,  has  the  last  dear  opportunity 
to  avoid  the  aoddent"  Harrington  v.  Los- 
Ai^eles  I^.  Co.,  snpra,  140  Gal.  526,  74  Pac. 
10,  68  L.  B.  A.  238,  96  Am.  Bt  Rep.  8S. 

ts-7]  If  the  driver  of  ui  automoUIe,  when 
he  readies  the  ptdnt  of  collision  and  dlscov^ 
ers  his  peril,  Is  stiU  In  a  situation  to  he^ 
himself,  and.  by  tho  vigilant  use  of  his  ears, 
eyes,  and  ^ydcal  strei^rth,  is  able  to  ex- 
tricate  himself  and  avoid  Injury,  his  neglect 
to  do  so  will  prevent  a  recovery  notwltji- 
standing  tbo  other  party  could  have  stopped 
In  time  to  avoid  the  aeddent;  and  his  fail- 
ure to  make  sudi  vigilant  use  of  his  facul- 
ties when  he  reaches  the  point  of  collision  is 
negligence  on  his  part  at  the  very  Instant 
of  the  aeddent,  and  constitutes  sudi  contem- 
poraneouB  negligence  at  the  moment  ot  in- 
jury as  Is  spoken  of  In  the  cases.  But  where, 
as  in  the  Instant  case,  the  Injured  driver, 
because  of  his  own  heedlessness,  has  reached 
a  point  where  he  no  longor  can  escape  the 
Injury  by  the  exercise  of  any  reasonably  pro- 
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dent  measures  that  be  may  adopt,  and  Ma 
perilous  position  Is  discovered  by  the  other 
driTer  in  season  to  avoid  the  injury  by  the 
exerdse  of  ordinary  care  on  his  part,  the 
n^Ugence  of  the  injured  driver  In  reaching 
fua  position  of  peril  becomes  the  condition, 
and  not  the  proximate  cause  of  the  injury, 
and  will  not  preclude  recovery.  In  such  a 
case  the  failure  o£  the  injured  driver  to  dis- 
cover his  perilous  situation  In  time  to  avoid 
the  collision  is  a  precedent  negligence,  and 
the  failure  of  the  other  party,  who  is  aware 
of  the  peril,  to  exercise  ordinary  care  to 
prevent  the  Injury,  Is  a  new  and  independent 
negligence  and  ^e  proximate  cause  of  the 
injury..  This,  In  substance,  is  the  rule  as 
stated  in  French  v.  Grand  Trunk  Ry.  Co.,  76 
Yt.  441,  58  Atl.  722,  quoted  by  our  Supreme 
Court  in  the  Young  Case,  182  Cat  869,  190 
Pac.  360.  The  doctrine  of  the  last  clear 
chance  presupposes  negligmce  on  the  part  of 
the  Injured  party,  and  proceeds  upon  the 
theory  that,  notwithstanding  this  negligence, 
U  the  other  party,  being  cognizant  of  that 
Diligence  and  of  the  peril  in  which  the 
party  bad  placed  himself,  falls  to  take  the 
necessary  precautions  to  avoid  the  injury, 
he  la  liable  on  the  theory  that  he  had  a  fair 
chance  to  avoid  the  catastrophe  by  the  use 
of  ordinary  care;  and  his  failure  to  exercise 
It  Is,  under  such  circumstances,  the  proxi- 
mate cause  of  the  injury.  In  such  cases,  the 
defendant's  neglect  to  use  ordinary  care  to 
avoid  the  injury,  after  discovering  the  plain- 
tiff's pwll,  is  a  negligence  that  differs  in 
every  essential  from  the  mere  continuation 
of  the  plaintiff's  original  uegligaice,  and  is 
the  negligence  for  whldi  the  defendant  Is 
held  Uable. 

nie  anthorltlefl  cited  by  appellant  present 
the  case  where  neither  i>arty  discovered  the 
ptflintlfl's  position  of  peril  until  it  was  too 
late  to  avert  the  injury,  or  where  the  plain- 
tiff had  a  better  opportunity  than  the  defend- 
ant to  anticipate  the  accident.  But  that  is 
not  the  case  presented  by  the  findings  before 
us  here.  In  the  instant  case  defendant  was 
negligent  In  failing  to  take  proper  precau- 
tions after  he  discovered  plaintiff's  position 
of  peril.  The  following  quotation  from  Brug- 
geman  v.  Illinois  C.  R.  Co.,  147  Iowa,  187. 123 
N.  W.  1007,  Ann.  Cas.  1912B,  876,  Is  a  cor- 
rect statement  of  the  rule  that  obtains  In 
those  cases  where,  as  here,  the  defendant  has 
n^lected  to  avail  himself  of  reasonable  pre- 
cautionary means  to  avert  the  accident  aft- 
er he  has  discovered  plalntltTs  peril : 

"It  is  one  thing  to  hold  that  the  continuiag 
negligence  of  a  plaintUt  will  prevent  a  recovery 
for  a  negligent  omission  of  defendant  to  dis- 
cover his  peril,  and  quite  another  to  bold  that 
plaintiffs  continuing  Degllgeuce  will  prevent 
a  recovery  for  the  negligence  of  the  defendant 
In  foiling  to  take  proper  care  to  avert  the  acci- 
dent after  the  plaintiCTe  danger  had  been  dis- 
covered and  ouglit  to  have  been  appreciated. 


RBPOBTBB  (CeL 

If  each  party  is  negligent  In  falling  to  discover 
the  danger,  then  the  negligence  is  ordinarili' 
concurring,  and  the  doctrine  of  last  fair  chance 
does  not  apply.  Bat  if  defendant  discorered 
plaintifTt  negligence  and  bis  peril  in  time  to 
have  avoided  the  injury,  and  did  not  take  the 
necessary  means  to  do  so,  then  the  doctrine 
does  apply  in  full  force;  for  in  such  cases  the 
defendant  has  the  last  opportunity  of  avoiding 
the  collision." 

Se^  also,  Wilson  t.  Illinois  0.  B.  Co.,  150 
Iowa,  S3,  129  N.  W.  840^  and  note  thereto  In 
34  L.  B.  A.  (N.  8.)  687. 

■nie  same  idea  is  expressed  by  oar  own 
Supreme  Court  in  the  following : 

"This  doctrine  [the  last  dear  chance  doc- 
trine] applies  where  the  injured  party  by  hla 
own  ne^igence  has  placed  himself  in  a  position 
of  danger  from  which  be  cannot  extricate  him- 
self, or  of  which  he  is  obvionsly  unconscious, 
and  the  defendant,  seeing  or  knowing  his  peril 
or  seeing  or  knowing  facts  from  which  a  rea- 
sonable man  would  believe  him  to  be  in  perH, 
and  being  able  by  the  use  of  ordinary  care  to 
avoid  injuring  the  plalntifF  In  bis  perilous  posi- 
tion, fails  to  use  such  care  and  thereby  causes 
the  Injar?."  Arnold  v.  San  Francisco,  etc., 
Rys.,  17B  CaL  4, 164  Pkc  798. 

Hie  Judgment  and  Oie  order  appealed  from 
are  affirmed. 

We  concuTi  WORKS,  J.;  CBAIO,  J. 


(67  Cel.  App.  SOT) 

ERICKSON  MOTOR  CO.  V.  RUSSELL. 

(Civ.  4087.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 1,  California.  AprU  10,^  1922.  Hear- 
ty Denied  by  Supreme  Court  June  8. 1922.) 

Snbroflatloa  «=96— Assignor  of  oontraot  gaar- 
anteeing  paymest  Was  ssbrogatsd  te  aa- 
slgnee's  rights  upon  payment. 
Under  Civ.  Code,  |  2788,  plaintiff  seller,  as- 
signing a  contract  of  sale  calling  for  payment 
in  instsllmentfl  and  guaranteeing  payment,  upon 
Bubsequently  paying  the  amount  due,  became 
subrogated  to  the  assignee's  rights,  and  was  en- 
titled to  reimbursement  from  defendant  buyer; 
and  hence,  where  plaintiff  alleged  such  facts, 
plaintifTs  further  allegation  that  "it  is  now  the 
owner  and  bolder"  of  the  contract  was  not  a 
mere  conclusion  of  law  rendering  the  complaint 
demurrable,  but  the  complaint,  as  a  whole,  suf- 
ficiently alleged  ownership. 

Appeal  from  Superior  Oourl^  Alameda 
Ooonty;  J.  J.  fnrabncco,  Judge. 

Action  by  the  Erlckson  Motor  Gominny 
against  A.  S.  RusselL  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

J.  R,  Cunnyngham  and  H.  H.  McPlke,  both 
of  San  Francisco,  for  appellant 

Haven,  Atheam,  Chandler  &  Farmer,  of 
San  B^anclsco,  for  reepondent. 
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CEBBIGAN,  J.  This  li  an  appeal  from 
the  Jndgmoit  In  an  actton  1^  plaintiff,  a 
soarantor,  againat  the  defondant,  Its  prin- 
c^l,  for  T^mbaroement,  and  la  taken  upon 
tbe  Judgment  roll  after  a  trial  upon  the  mer- 
ita  TbB  aide  oneatlMi  to  be  decided  la 
whether  or  not  the  court  erred  In  orerrullng 
dcCendaatTa  general  donnrrer  to  the  com- 
plaint 

The  oomplalzit  allegee  that  the  plain  tiff 
and  defendant  altered  Into  a  conditional 
contract  for  the  pnrchaae  by  defendant  from 
plaintiff  €t  a  certain  Moon  antomObUe,  by 
the  terma  of  wbldi  pwttons  of  the  purchase 
prtce  were  to  be  paid  monthly;  that  said 
cmtract  also  provided  that,  if  Oie  pnrdiaser 
failed  to  p^orm  any  of  ita  twms  or  condt- 
Umis,  the  sdler  might  dedare  the  entire 
purchase  price  to  be  due  and  payable ;  that 
snbeeqaoit  to  the  making  <d  said  contract  It 
was  assigned  by  the  plalntllT  to  the  Uer> 
ctiants*  Security  Company,  the  former  gaar- 
ante^g  tlie  prcmipt  payments  by  defendant 
of  the  smna  doe  thereunder;  that  defendant 
paid  to  said  assignee  six  of  the  montlily  In- 
Btaliments  due  under  the  contract,  but  has 
fSalled  and  refased  to  pay  those  later' fiiU- 
log  due;  that  thereafter  upon  demand  the 
plaintiff  paid  to  the  Merchants'  Security 
Company  the  balance  due;  and  that  "it  is 
now  the  owner  and  holder  of  the  aforesaid 
contract  of  conditional  sale." 

It  is  to  this  last  allegation  quoted  from  the 
complaint  that  the  defendant's  objection 
runs,  he  contending  that  it  is  but  the  state- 
ment of  a  ooncIasi<m  of  law,  an<^  does  not 
amount  to  an  allegation  tliat  the  contract 
was  reassigned  to  plaintiff,  and  that  therefore 
the  demurrer  to  the  complaint  should  have 
been  sustained,  for  where  an  aodon  Is 
brought  upon  an  assigned  contract  such  as- 
dgnment  must  be  alleged.  Sutherland,  Code 
Pleading,  i  3274. 

The  point  would  appear  to  be  well  taken  if 
this  were  the  only  allegation  In  the  com- 
plaint upon  the  subject  of  the  plalntiiTs 
ownership  of  the  chose  in  action  sued  upon 
(Cnrtin  T.  Kowalsky,  145  Cal.  433,  78  Pac. 
962),  but  It  is  also  alleged  therein  that  upon 
assigning  the  contract  to  the  Merdiants* 
Securi^  Company  the  plaintiff  guaranteed 
Its  prompt  payment,  and  that,  the  defendant 
having  failed  to  make  certain  of  the  pay- 
ments provided  for,  the  plaintiff  upon  de- 
mand did  so.  It  is  clear  that  when  plaintiff, 
tb»  gnarantor,  [wid  to  the  Merchants*  Se- 
carity  Company,  the  guarantee,  the  amount 
dnc^  it  became  subrogated  to  the  rlghta  of 
tlie  latter*  and  to  reimburaonent  of  the 
amount  so  paid.  "When  a  guarantor  pays 
his  princ4;)al'8  matured  debt  be  at  once  baa  a 
right  of  action  against  him  to  be  reimbursed 
for  the  amoont  so  paid,  whether  Him  la  an 
express  agreement  by  the  principal  to  in- 
demnify him  or  not"    20  Cya  14&5w  "A 
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person  may  become  guarantor  vna  without 
the  knowledge  or  consait  of  Qie  prlnclpaL" 
Civ.  Code,  {  2788L  This  allegation  of  pay- 
ment by  plaintiff,  the  gnarantor,  taken  In 
connection  wltlt  the  averment  that  plalntlfl 
Is  Oie  owner  and  holder  of  the  oontract  was 
anlllclent  to  show  ownwabip  by  plaintiff  of 
the  ontatanding  rights  thovunder.  It  was 
«itltled  therefore  to  maintain  Uiia  action 
fOr  tlie  recovery  from  the  defendant  of  the 
m«iay  paid  by  It  to  the  Herdianta*  Security 
Company  as  a  consequence  of  the  defendant's 
default  Bamea  v.  Crosier.  KU  OaL  2Q0.  35 
Pac  878. 
The  Judgment  is  aflSrmed. 

We  concur:  TrLEB,  P.  J,\  KNIGHT, 
Justice  T)ro  tem. 


(57  Cal.  App.  m) 

WALLACE  T.  OSWALD  (LEE,  latemner). 

(Civ.  4164.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  OaUfomia.  April  12,  1822.) 

1.  EvIdoRoe  <e=>354(22)— Book  witriaa  by  da- 
oedent  admissible  against  exeettw,  tbeagh 
oot  made  at  time  of  transaotioa. 

Under  Code  Civ.  Proc  |  1853,  and  section 
1870,  subd.  2,  entries  made  by  a  decedent  in. 
account  books  were  admissible  against  bis  ex- 
ecutor and  saccesBors  Id  interest,  thongh  not 
made  at  or  near  the  time  of  the  trnasaction; 
Section  1946,  requiring  entries  to  be  made  at  or 
near  tiie  time  of  the  transactlm,  applying*  only 
to  entries  by  strangers. 

2.  Appeal  and  error  «=»f056(4)— Exolasloa  of 
evidence  prejsdlolai  when  aoisult  granted. 

The  exdasion  of  evidence  offered  by  plain- 
tiff, coDsistinB  of  book  entries  made  Iqr  defend- 
ant's testator,  was  prejadidal  where  a  nonsuit 
was  subseQuontly  granted. 

Appeal  from  Superhv  Oonrt,  Santa  CAara 
County;  P.  B.  Brown,  Judge. 

Action  by  Anna  T.  Wallace  against  Ed- 
mund F.  Oswald,  as  executor  of  Van  Alstine 
Wallace,  deceased,  in  which  Bvelyn  Jane 
Lee  intervraedL  From  an  adverse  Judgment 
plaintiff  appeals.  Reversed. 

A.  M.  Free  and  F.  H.  Bloomingdale,  both 

of  San  Jose,  for  appellant 

Bodgers  &  Smith  and  Frederick  Scdmelder, 
all  of  Palo  Alto,  for  ree[>ondent 

KERBIGAN,  J.  nUs  Is  an  action  brought 
by  the  plaintiff  against  the  defendant  as 
executor  of  the  last  wUI  and  testament  of 
Van  Alstine  Wallace,  deceased,  to  recover 
the  sum  of  $1,929.76  alleged  to  be  doe  tram 
the  deceased  upon  an  open,  mutual,  and  cur- 
rent aceoont 

The  complaint  sets  forth  an  Itemized  state- 
ment of  the  account  cdutrglng  deceased  with 
certain  items  at  rents  rallected  and  received 
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by  taint  from  properties  of  plaintia  duilng 
the  period  from  1911  to  1919,  and  crediting 
him  witb  expenses  Incurred  hy  him  for  re- 
pairs upcMi  piaintift's  said  properties  to- 
gether with  taxes  and  insurance  premiums 
and  various  remittances  made  by  him  to 
plaintiff  during  said  period.  The  answer  of 
the  defendant  consists  in  general  of  a  denial 
upon  information  and  belief  of  the  allega- 
tions of  the  complaint,  and  sets  forth  a 
counterclaim  upon  a  mutual,  open,  and  cur- 
rent accoxmt  between  said  decedent  and  plain- 
tiff for  services  of  decedent  In  caring  for  the 
properties,  and  for  conunlssions  on  collection 
of  rents  during  the  period  set  forth  in  the 
complaint.  The  intervener,  Evelyn  Jane  Lee, 
filed  a  complaint  in  intervention,  setting 
forth  substantially  the  same  matters  of  de- 
fense against  plaintiff's  claim  as  are  contain- 
ed In  said  answer.  Upon  the  trial  of  tho 
cause  plaintiff  offered  in  evidence  certain  en- 
tries made  by  the  deceased  In  account  books 
kept  by  him  In  his  own  handwriting,  show- 
ing Items  of  rents  received  by  blm  from  prop- 
erties of  Qie  plaintiff.  None  of  these  entries 
were  made  at  or  near  the  time  of  the  trans- 
action, many  of  them  baving  been  made 
five  or  six  months,  and  some  as  late  as  two 
years,  after  the  transactions  which  they  pur- 
ported to  record,  and  upon  objection  by  the 
'defendant  the  court  excluded  them  upon 
this  ground.  The  respondrats  justify  this 
mllng  of  the  trial  court  by  citing  the  provi- 
sions of  snbdlvislon  1  of  section  1946  of  the 
Cod6  of  Civil  Procedure.  The  section  in  its 
entire^  reads  as  follows: 

"The  entries  and  other  writfatgs  of  a  dece- 
dent, made  at  or  near  the  time  of  the  transac- 
tion, and  in  a  position  to  bnow  the  feets  stated 
therein,  may  be  read  as  prima  fade  evidence 
of  the  facts  stated  therein,  in  the  following 
cases: 

"1.  When  the  entry  was  made  against  the  In- 
terest of  the  person  making  It. 

"2.  When  it  was  made  in  a  professional  ca- 
pacity and  in  the  ordinary  course  of  profes- 
sional conduct. 

"3.  When  it  was  made  in  the  performance  of 
a  duty  specially  enjoined  by  law." 

[1]  In  excluding  the  offered  entries  the 
trial  court,  we  think,  committed  error.  When 
a  party  Utigant  seeks  to  establish  his  case 
by  the  introduction  In  evidence  of  his  own 
books  of  account,  he  must  lay  the  usual 
foundation,  showing,  among  other  things, 
that  the  entries  sought  to  be  introduced  were 
made  at  the  time  of  the  transactions  record- 
ed. But  the  entries  here  in  question  constitut- 
ed admissions  or  declarations  of  the  decedent 
against  his  interest,  and  as  such  were  admis- 
sible against  the  defendant  independently  of 
the  provisions  of  the  section  of  the  Code 
above  quoted,  the  effect  of  which  Is  to  broad- 
en rather  than  to  narrow  the  availability  as 
evidence  of  writings  of  the  character  de- 
scribed. When  a  party  to  a  dvll  action  has 
made  admissions  of  facts  material  to  tbe  is- 
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sue,  they  are  as  a  rule  admissible  against 
him.  Code  Civ.  Proc.  S  1870.  subd.  2.  En- 
tries in  account  books  tending  to  establish  a 
llat>illty  are.  like  other  admtsslona,  evidence 
against  the  party  making  them.  Jones  on 
Evidence,  |  236,  Section  1853  of  the  Code  ot 
Civil  Procedure  reads  as  foUoira: 

"The  declaration,  act.  or  omission  of  a  de- 
cedent,  having  sufficient  knowledge  of  the  sub- 
ject, against  his  pecuniar;  .luterest.  is  also  ad- 
missible as  evidence  to  that  extent  against  bis 
successor  in  interest.** 

The  defendant  In  his  capacity  as  executor 
and  the  intervener  are  successors  In  interest 
of  the  deceased.  Stoddard  v.  Newhali,  1 
Cal.  App.  113,  81  Pac.  666.  The  provisions  of 
section  1^  of  tbe  Code  of  CAvil  Procedure 
are  Inapplicable  to  tbe  facts  of  this  case. 
That  section  Is  an  adoption  in  part  of  the 
well-established  role  by  which  admissions, 
declarations,  and,  entries  made  by  strangers 
to  the  litigation  wbo  are  since  deceased  may 
under  certain  conditions  be  admitted  in  evi- 
dence therein.  We  have  no  doubt  that  under 
that  rule  and  under  the  provisions  of  this 
section  entries  in  books  of  account  made  by 
a  person  since  deceased  may  be  received  in 
evidence  tn  an  action  between  other  parties, 
If  it  appear  that  the  person  making  tbe  entry 
had  knowledge  of  the  facts  declared  and  that 
the  entry  was  against  his  Interest.  Zimmer- 
man r.  Bloom,  43  Minn.  163,  45  N.  W.  10; 
Corp.  Jur.  p.  802,  {  1089.  The  principle  is 
thus  stated  by  Mr.  Jones  In  bis  work  on  the 
law  of  BMdence  (section  323  [2d  Ed-D : 

"Dscloroftont  of  Deoeased  Persona  Affoinat 
r«*«rc8*— 7n  General.— In  several  of  the  pre- 
ceding sections  the  discussion  has  related  to 
the  admissibility  of  declarations  or  entries 
made  in  the  regular  course  of  business  and  as 
part  of  the  res  gestie.  In  another  chapter  we 
discnssed  the  admissibility  of  declarations  of 
parties  and  those  identified  in  interest  with 
parties— that  is,  admissltms.  We  now  come  to 
the'  consideration  of  an  entirely  different  class 
of  dedarations  which  should  not  be  confused 
with  those  already  mentioned,  namely,  declara- 
tions made  by  strangers,  that  Is,  by  persons  not 
in  privity  vrith  the  parties  to  the  suit;  dedara- 
tions  which  are  not  Necessarily  made  tn  the 
regnlar  conrse  of  tMisiness,  but  which  are  re- 
ceived on  the  ground  that  they  were  against  tbe 
interest  of  such  stranger  and  irrespective  of 
the  fact  whether  any  privity  exists  between  tbe 
person  who  made  them  and  tbe  party  against 
whom  they  are  offered.  It  has  long  been  set- 
tled as  one  of  the  exceptions  to  the  general 
rule  excluding  hearsay  that  the  dedaratious  ot 
persons  since  deceased  are  admissible  in  evi- 
dence, provided  the  declarant  had  peculiar 
means  of  knowing  the  matter  stated,  if  he  had 
no  interest  to  misrepresent  it  and  if  it  was  op- 
posed to  his  pecuniary  or  proprietary  Interest. 
Thus  in  a  leading  case  on  the  subject  an  entry 
of  a  charge  for  services  made  in  a  ledger  on  • 
certain  day  by  a  man  midwife  for  attendanco 
upon  a  woman  when  she  was  delivered  of  a 
child  was  admitted  to  show  the  age  of  such 
child.  It  is  a  fair  presumption  that  men  will 
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o«ttlier  falsify  accounts  nor  commit  mistakes, 
when  Boch  falsehoods  or  mistakes  would  be 
prejudicial  to  their  own  pecuniar;  interests. 
This  consideration,  together  with  the  facts  that 
the  declaration  is  not  admissiljle  during  the 
lifetime  of  the  author,  that  any  fraudulent  mo- 
tive  for  making  the  entry  ma;  be  shown,  and 
that  Buch  declarations  are  frequeoti;  the  only 
mode  of  proof  arailable,  are  deemed  of  snfB- 
eient  force  to  justify  the  admission  of  such  dec- 
larationB,  although,  the  sanction  of  an  oath  and 
the  teat  of  cross-examination  are  wanting." 

[2]  This  quotation  from  the  work  of  Mr. 
Jones  and  section  1946  of  our  Code  of  Civil 
Procedure  evidently  refer  to  the  same  rule 
of  evidence,  and  make  it  apparent  that  the 
admissibility  In  evidence  of  the  book  entries 
rejected  by  the  trial  court  is  not  governed  by 
such  rule,  but  must  be  referred  rather  to  the 
rule  stated  In  section  1853  of  the  Code  of 
Civil  Procedure  above  set  forth.  In  refus- 
ing to  admit  such  entries,  therefore,  the  trial 
court  committed  error;  and,  as  it  subse- 
quently granted  the  defendant's  motltm  for 
nonsuit,  it  Is  evident  that  the  exclusion  of 
this  evidence  was  prejudicial  to  the  appel- 
lant 

The  judgment  should  therefore  be  revers- 
ed ;  and  it  Is  so  ordered. 

We  concur:  TYLER,  P.  J.;  ENIOHT,  Jus- 
tice pro  tem. 


<G7  Cal.  App.  134) 

MORGAN  V.  CITY  OP  LONG  BEACH. 

(Civ.  37tt;   L.  A.  7306.) 

(District  Court  of  Appeal,  Second  DiRtrict,  Di- 
vision 1,  California.  March  20.  1922.  Hear- 
ing Denied  by  Supreme  Court  May  18,  1922.) 

1.  Manlelpal  corporations  «=»220(l)  —  E«- 
pioyee  who  rendered  servioes  wittiont  cob- 
flrmatioB  of  appolntmoRt  a»  required  by  elty 
eharter  oould  not  reoover  therefor. 

Where  city  charter  requires  appointment  of 
employee  by  a  commissioner  to  be  confirmed  by 
other  commissioners,  an  employee  whose  ap- 
pointment by  such  commisBioner  was  not  con- 
firmed by  other  commisslo&erB  conld  not  re- 
Mrer  for  services  rendered. 

2.  Msnloipal  oorporatlons  ^s>l20 — In  absence 
of  facts  showing  urgency,  dly  council's  dec- 
larmtiei  of  urgnty  net  snfllolont  to  raniler 
onttaanoe  laimatfately  operative. 

In  the  absence  of  facts  showing  urgency 
Oie  mere  dedaratlon  of  urgency  by  dty  coun- 
cQ  win  not  render  an  ordinance  immediately 
f^ezadva. 

8,  Manldpal  eorponllon  «=s>t22(3)  —  City 
eoandl's  deolaratlsn  of  urgency  prima  faole 
evirieme  of  oxIstaMW  of  tBiergoaQy. 

bi  the  absence  of  evidence  to  ths  contrary, 
Oe  court  wfU  presnme  that  the  dty  eottBcIl  ia 
Baking  declaration  of  urgency  acted  upon  snffl- 
deat  inqulrj  aa  to  whether  or  not  an  emergen- 
(7  existed;   the  declaration  of  urgency  being 
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prima  fade  evidence  of  the  existence  of  an 
emergency. 

On  Hearing  In  Supreme  Cotut. 

4.  Appeal  and  error  9=»M78(8)  —  Defaadant 
permitted  to  amend  answer  on  new  trial  fol- 
lowing revmal  of  Judgment 

Where  judgment  for  defendant  is  reversed 

because  of  deft-ndant's  failure  to  prove  certain 
facts,  and  a  new  trial  is  necessary,  the  defend- 
ant should  be  permitted  to  amend  its  answer 
and  to  prove  snch  facts. 

5.  Mnhlelpal  corporations  «s»244(l)— If  deo- 
laratlen  of  urgency  was  unfounded,  oontraot 
pursuant  to  ordinance  made  within  30  days 
after  Its  passage  would  be  unauthorized  but 
Is  valid  If  made  after  30  days. 

If  there  was  no  foundation  for  dty  coun- 
cil's  declaration  of  urgency,  so  that  ordinance 
did  not  take  effect  until  30  days  after  its  pas- 
sage, a  contract  made  within  the  30  daya  would 
be  unauthorized;  but  any  contract,  whether 
express  or  implied,  made  thereafter,  would  be 
valid. 

Appeal  from  Superior  Court,  Loe  Angeles 
County ;  Lewis  R.  Works,  Judge. 

Action  by  Cora  H.  Mmgan  against  the 
City  of  Long  Beach.  Judgment  tor  dtfend- 
ant,  and  plaintiff  ai^eals.  Berersed. 

Cora  M.  Morgan.  In  pro.  per. 

George  L.  Hoodenpyl,  of  Los  Angeles,  and 
Bruce  Mason  and  Charles  F.  Cook,  both  of 
IU>ng  Beach,  for  respondent 

SHAW,  J.  The  complaint  herein  contains 
two  counts.  In  the  first  thereof  plaintiff  al- 
leged that  on  the  7th  day  of  July,  1915,  she 
was  employed  by  defendant  to  perform  serv- 
ices for  it  and  on  its  behalf  to  install  a  fil- 
ing system,  to  do  stenographic,  secretarial, 
and  general  oflJce  work,  and  to  provide  for 
installing  and  carrying  on  the  clerical  work 
of  the  department  of  public  affairs  for  the 
city  of  Long  Beach,  at  a  compensation  of 
$300,  to  be  paid  plaintiff  by  defendant  for 
the  term  of  said  employment  commencing 
on  July  7,  191S,  and  ending  on  the  2d  day  of 
November,  1916,  and  that  pursuant  to  said 
agreement  of  employment  plaintiff  did  dur- 
ing the  whole  of  said  term  perform  such 
services  for  and  on  behalf  of  defendant  In 
the  second  count  It  Is  alleged  that  on  the  9th 
day  of  February,  1916,  defendant  employed 
plaintiff  to  perform  services  for  It  and  on 
Its  behalf  as  a  laborer  In  the  charity  depart- 
ment of  said  city  at  an  agreed  price  of  $2 
per  day  for  each  and  every  day  of  such  labor 
performed,  and  that  pursuant  to  said  em- 
ployment plaintiff  herein,  betwe^  February 
9,  1916,  and  March  22,  1917,  performed  288^ 
days'  labor  at  $2  per  day,  aggregating  Uie 
sum  of  $576.60.  These  allegatlMis  as  to  the 
employment  of  plaintiff  by  defendant  were 
dmled  in  the  ansver.  and  as  to  both  thereof 
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the  court  fonnd  adversely  to  plalntUf,  who 
appeals  from  tbe  judgment  entered  thereon 
lu  favor  of  defendant 

The  sole  question  presented  la  whether  or 
not  such  findings  are  supported  by  the  erl- 
dence.  It  appears  that  at  the  times  in  ques- 
tion the  city  of  Long  Beach  was  a  munici- 
pal corporation  operating  under  a  freehold- 
ers' charter  which  provided  for  a  commission 
form  of  government,  under  which  the  legts- 
latlve  department  of  the  city  consisted  of 
five  commissioners.  Section  IS  of  artide  4 
of  the  charter  provides  that — 

"The  legislative  body  may  from  time  to  time, 
by  a  majority  vote,  create  or  diacontlnae  offices 
and  mnnldpal  employments  and  prescribe  and 
alter  the  compensation  of  any  officer  or  em- 
ployeee  of  the  tStj,  except  th»  elective  offi- 
cers." 

Pursuant  thereto  the  commissioners,  on 
July  6,  1915,  adopted  an  ordinance  designat- 
ed as  No.  B-1,  whereby  the  office  of  secre- 
tary to  the  commissioner  of  public  affairs  of 
the  city  was  created,  tbe  duties  of  which 
officer  were  dedarcd  to  be  those  of  a  private 
secretary,  stenographer  and  clerk,  together 
with  such  other  duties  as  might  t>e  required 
by  the  commissioner  of  public  affairs,  and 
fixing  the  salary  of  such  official  at  $7S  per 
month.  Under  said  section  15  of  the  ciisiT- 
ter,  such  commissioner  is  empowered  to  nom- 
inate persons  to  fill  all  offices  created  there- 
in, which  nominations,  In  order  to  be  effec- 
tive, as  provided  by  section  16  of  the  charter, 
"must  be  confirmed  by  the  votes  of  at  least 
three  commissioners.  Said  appointees  so 
elected  by  the  commissioners  shall  bold  office 
,  for  a  period  of  two  years,  and  subject  to  re- 
moval at  any  time  by  a  vote  of  four-fifths  of 
aU  the  commissioners,  except  those  under 
civU  service."  It  further  ap[>ears  that  Franli 
M.  Gates  was  commissioner  of  pabllc  affairs, 
and  that  as  such  commissioner  he,  on  July 
6,  1015.  appointed  plaintiff  to  ffil  the  office 
of  secretary,  stenographer,  and  clerk  In  bis 
department,  which  office  was  created  by  or- 
dinance No.  B-1.  It  further  appears  that 
Commissioner  Gates  and  plaintiff  sought  to 
have  her  appointment  as  such  subordinate 
official  confirmed  by  the  board  of  commis- 
sioners, but  they  steadfastly  refused  to  con- 
firm the  appointment,  and  Informed  both 
Cates  and  plaintiff  that  they  would  not  con- 
firm the  same,  notwithstanding  which  fact 
plaintiff  performed  the  duties  of  the  office 
for  the  term  named.  It  conclusively  ap- 
pears that  the  position  held  by  plaintiff  un- 
der Commissioner  Cates  and  the  duties  per- 
formed by  her  were  those  of  the  office  creat- 
ed by  ordinance  No.  B-1,  to  which,  by  reason 
of  the  refusal  of  tbe  commissioners  to  con- 
firm the  nomination,  ahe  was  never  legally 
appointed. 

[1]  It  follows  that,  since  tbe  onployment 
was  imauthorlzed,  ahe  Is  not  entitled  to  re- 
cover frcon  defendant  for  the  aervices  ran- 
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dered  under  the  pnrirarted  appointment  made 
by  Cates  as  commissioner.  To  uphold  plain- 
tiff's asserted  right  to  recover,  under  the 
drcumstances,  would  be  tantamount  to  a  dis- 
regard of  the  clear  provlslcma  of  tbe  city 
charter.  The  purported  appointment  was  a 
nullity  and,  in  contemplation  of  law,  plaintiff 
was  not  In  the  employ  of  the  city,  Santa 
Cruz  R.  P.  Co.  V.  Broderick,  113  Cat.  628,  45 
Pac.  863 :  Times  Publlsbing  Co.  t.  Weather- 
by,  139  Cat  618,  73  Pac.  465.  We  therefore 
conclude  the  evidence  Jnstlfles  tbe  finding  at- 
tacked to  tlie  ^ect  that  plaintiff  was  not 
employed  by  defendant  to  perform  anTloe 
for  It  as  alleged  in  the  first  count  of  tbe 
complaint. 

As  to  the  aecond  count,  it.  appears  that 
Franlc  H.  Cates,  aa  etaamtaOioaer  of  public 
affalra,  had  cbarce  of  the  department  of 
public  charltleB  of  the  muntclpall^;  that  In 
such  capacity  h^  on  February  9,  1916,  on- 
ployed  plaintiff  for  an  Indefinite  porlod  to 
po^orm  aervices  In  etmnedicm  with  and  in- 
cidental to  thB  business  therec^  at  the  rate 
of  $2  per  day;  and  that  between  February 
9.  1916,  and  Mardi  22,  1917,  performed 
288%  days'  service,  amountbtg  to  femsSO.  It 
is  the  contention  of  [dalnttff  that  auttiorlty 
for  the  act  of  Gates  as  miCh  commissioner  in 
employing  her  Is  fbtmd  In  ordinance  No.  B- 
100.  adopted  on  January  28,  1916,  and  de- 
clared by  the  l^slative  body  to  be  an  emer- 
gency measnra  SectiUm  S  of  Qiis  ordinance 
provided: 

"That  the  commissioner  of  public  affair*  in 
hereby  authoriied  to  employ  ten  laborers,  tor 
such  work  as  may  be  required  in  the  depart- 
ment of  public  charities,  or  for  any  work  that 
tbe  commissioner  of  public  l^alrs  may  deem 
necessary  for  the  carrying  on  of  the  woric  of 
tbe  charity  department,  *  *  *  at  a  compen- 
sation not  to  exceed  92.09  per  day  eadi.** 

That  the  services  performed  by  plaintiff 
under  this  mnployment  were  those  specified 
in  section  5  of  the  ordinance  la  clearly 
shown.  Nevertheless,  respondent  In^sts 
that,  though  the  ordinance  was  adopted  on 
January  28th  and  contained  a  declaration  of 
Its  urgency,  by  reason  whereof  under  the 
provisions  of  section  3  of  article  22  of  the 
charter  It  became  Immediately  effective.  It 
did  not  in  fact  become  operative  until  thirty 
days  after  Its  passage,  as  provided  in  cases 
where  ordinances  are  adopted  without  a  dec- 
Iarati<»i  of  urgency.  Its  conteutlm  la  that  at 
the  time  of  the  ad(^tion  of  the  ordinance  no 
facts  existed  showing  that  It  was  necessary 
for  "the  Immediate  preservation  of  the  pub- 
lic peace,  health  and  safety":  and  hence  the 
mere  declaration  of  urgency  by  the  commis- 
sioners, when  there  was  no  urgency,  is  insuf- 
ficient to  render  such  an  ordinance  Immedi- 
ately operative. 

[X,  9]  We  quite  agree  with  respondent  that, 
in  the  absence  of  facts  showing  urgency,  the 
mwe  de^ratton  of  a  city  conntiU  ao  dedar* 
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tog  In  an  ordinance  win  not  reader  It  Imme- 
diatdy  operative.  In  re  Hoffman,  15S  Cat 
U4.  99  Pac.  617,  132  Am.  St  Rep.  75; 
Wheeler  t.  Chubbnck,  16  III.  361.  In  tbe  ab- 
aecce  of  erldence  to  the  contrary,  however, 
we  must  assume  that  the  conndl  acted  npon 
sofflciemt  inquiry  as  to  whether  or  not  an 
emergency  existed.  The  declaration  is  prima 
Aide  evidence  of  such  fact  In  the  Instant 
case,  other  than  tbe  fact  that  at  the  time  of 
the  adoption  of  ordinance  No.  B-lOO  there 
existed  an  ordinance  relating  to  the  charity 
department  of  the  dty,  which  was  repealed 
by  the  later  ordinance,  no  evidence  what- 
erer  Is  presented  tending  to  show  that  no 
facts  existed  constituting  a  reason  for  the 
declaration  of  the  commissioners  as  to  the 
declared  urgency.  Under  &e  old  ordinance, 
Na  B-8,  a  d^rtment  <A  public  charities 
was  created,  in  which  provlslcm  was  made 
for  the  aM>olatment  of  a  secretary  of  diarl- 
ties;  who,  under  the  supervision  and  dlrec- 
don  of  Qie  commfssloner  of  public  affairs, 
had  diarge  of  diaritles.  and  whoae  salary 
was  fixed  at  $50  per  mcmth.  The  new  ordi- 
nance enlarged  the  fooctlons  of  Oe  depart- 
ment, provided  for  the  dlaposltiai  of  charity 
do&atioiis  received  and  the  dUbarsement 
thereof,  and  authorized  the  commlsrttmer  of 
public  affairs  to  employ  audi  persons,  not 
4>xceedli)g  toy,  as  he  might  deem  necessary 
In  omdactbig  the  woi^  of  the  d^nrtment 
^Iw  natnre  of  the  ccmdltlona  In  Long  Beach 
at  the  time  of  the  adi^tlon  of  the  ordinance 
ndibt  Imve  been  sodi  aa  to  render  It  Imme- 
dlately  expedient  to  adopt  these  measures, 
aod  particnlarly  to  provide  ftv  an  taiereaae 
Id  fh»  number  of  employees  In  conducting 
the  affairs  of  the  department  We  cannot 
say  by  a  mere  comparlsmi  of  ttie  two  ordt- 
aancee  that  no  ftects  existed  whldi  were  suf- 
fidoit  to  warrant  flie  act  of  the  munldpal 
legislative  body  In  declaring  the  urgency 
measure.  However  this  may  be,  and  assum- 
ing, as  dalmed  by  respondent,  tiiat  no  Acts 
existed  Insti^ng  tbe  dedaration  of  nrgmcy 
contained  In  the  ordinance,  It  was  not  void 
by  reason  of  sDcfa  fact,  but,  at  most,  its  op- 
eraUve  effect  was  postponed  nnttl  thirty  days 
had  elapsed,  to  wit  until  February  2Sth. 
Wcbelson  v.  City  of  Sacramento,  173  Oal. 
108,  ISO  Faa  431.  Hence,  since  under  the 
ordinance  tbe  Mxnmlsdoner  of  public  affairs 
was  authorized  to  employ  plaintiff  In  the  de- 
partment of  dmrttles  at  $2  per  day,  and  did 
employ  her,  idie  would  in  any  event  be  «)ti- 
Ued  to  recover  compensation  for  the  services 
rmdered  at  the  per  diem  spedfled,  based  np- 
OD  the  number  of  days'  work  performed  aft- 
er tike  ordinance  became  (q;)eratlve,  and  this 
rii^t  wonld  be  unaffected  by  the  fact  (If  It 
be  a  fact)  that  at  tiie  time  she  entered  upon 
tbe  employment  the  ordinance  was  not  In 
tfect  As  stated,  the  employment  was  for 
an  Indeflnlte  period  at  $2  per  day,  and  con- 
ceding the  ordinance  did  not  go  Into  effect 
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until  February  28Qi,  her  continuance  In  the 
work  thence  on,  with  the  knowledge  and  con- 
sent of  the  commissioner  of  public  affairs, 
who  at  sudi  time  was,  by  a  valid  ordinance, 
authorized  to  employ  her,  entitled  her  to  re- 
cover for  the  services  rendered. 

Our  conclusion  Is  that  the  finding  of  tbe 
court  upon  the  issue  presented  by  the  second 
count  of  the  complaint  Is  not  supported  by 
the  evidence. 

^e  Judgment  la  reversed. 

We  concur:  CONRBT,  P.  J.;  J  AMDS,  J. 

Oplnl<m  ot  Supreme  Oourt  in  Bankt'  Denylnc 
Hearing. 

PBR  CURIAM.  The  petition  for  a  r^ear- 
tng  In  this  court  Is  dmled. 

14,  Ij  ^lie  Judgment  being  reversed  and  a 
new  trial  in  the  court  below  being  necessary, 
the  d^todant  should  have  leave  to  amend 
its  answer,  and  should  be  allowed  to  prove 
such  facts  aa  may  exist  tending  to  show  that 
there  was  no  foundation  in  fact  for  the 
statement  In  the  ordinance  of  January  28, 
1016,  that  the  ordinance  'is  urgently  requir- 
ed for  the  immediate  preservati(m  of  the 
public  peace,  health  and  rafety."  If  tbe 
court  should  find  Qiat  there  was  no  aucb 
foundation,  tl«  dedaratkm  would  be  Ineffec- 
tual to  bring  about  the  immediate  taking 
effect  the  ordinance,  and  It  would  not  take 
effect  fOr  80  days  after  Its  passage.  In  whidi 
event  any  contract  made  within  tbe  80  days 
would  be  unauthorized.  Any  contract 
whether  express  or  implied,  made  thereafter 
In  pursuance  of  the  ordinance,  would  be 
valid. 

SHAW,  a  J.,  and  LAWLOR,  WILBUR, 
LBNNON.  SLOANE,  and  SHURTLEFF,  JJ., 
and  BICHABDS,  Justice  pro  tern.,  concur. 


(G7  Cal.  App. 

SMITH  V.  ROSS  et  al.  (Chr.  3653.) 

<IMBtrict  Court  o(  Appeal,  Second  District,  Di- 
vision 2,  California.  Mardi  27,  1922.) 

1.  Costs  «=3i99— As  affecting  claim  for  oosta 
Judgmeat  Is  not  rendered  intll  entered  In 
clerk's  minute  book.  . 

Under  Code  Civ.  Proc  |  1083,  providing 
that  a  snccesBfal  party  claiming  costs  must  de- 
liver to  the  court  and  serve  on  the  adverse  par- 
ty within  five  days  after  the  verdict  or  notice 
of  tbe  decision  of  the  court  a  memorandum  of 
items  of  his  costs  and  necessary  disbursements, 
where  findings  of  fact  were  waived,  the  entry 
of  the  court's  dedslon  in  the  derk's  regular 
minute  book— not  in  tbe  courtroom  clerk's  so- 
called  rough  minutes— constituted  the  rendition 
of  the  Judgment 

2.  Costs  'i^lM-^Dedsloa**  as  asait  la  «tat- 
ots  relatlai  to  nemeraadum  of  eosts  dtfaed. 

Under  Code  Olv.  Proc.  |  1033,  providing 
that  a  party  in  whose  favor  a  Judgment  Is  ren- 
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dered  In  datmhiK  costs  mmt  deliver  to  the 
court  and  eerve  upon  the  advene  party  vitbin 
five  days  after  the  verdict  or  notice  of  the  de- 
cision of,  the  court  a  memorandom  of  the  items 
of  his  costs  and  necessary  disbursements,  and 
defining  the  "deciaion  of  the  coart"  to  mean 
llie  signing  and  fflfng  of  the  findings  of  fact  and 
conclusions  of  law,  where  written  findings  have 
not  been  waived,  the  "decision*'  referred  to 
means  the  signing  and  filing  of  the  findings  of 
fact  and  conclusions  of  law,  hut  where  find* 
ings  are  waived,  as  permitted  by  section  634,  a 
minute  order,  directing  judgment  for  one  of 
the  parties,  constitutes  the  "decision." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Deci- 
sion.] 

3.  Coats  (8=>I99 — Party  not  raqairsd  to  flto 
cost  biil  ORtir  five  day*  after  aotlw  af  ailaato 

entry  of  cleric 
Under  Code  Civ.  Proc.  |  1038,  requiring  a 
party  In  whose  favor  a  Judgment  is  rendered  to 
serve  or  file  bis  memorandum  of  coats  'Sritbln 
five  days  after  •  *  *  notice  of  the  dedsion" 
In  a  case  In  whldi  findings  wwe  waived,  as 
permitted  by  section  684.  there  was  no  deci- 
sion until  the  clerk  made  bta  mtnote  entry,  and 
the  winning  party  was  not  required  to  serve 
and  file  a  cost  hiU  before  receiving  nottee  of 
the  miante  entry. 

4.  Coats  ^199— MeaoraidiM  af  eaata  haM 
flai  la  tine. 

Under  Code  Civ.  Proc.  |  1088,  provlffing 
that  a  party  In  whose  favor  a  Judgment  Is  ren- 
dered must  serve  or  file  his  memorandum  of 
costs  within  five  days  after  notice  of  the  ded< 
sion,  in  a  case  in  which  findings  were  waived, 
as  permitted  by  section  634,  tiiough  the  trial 
court  orally  announced  from  the  bench  "that 
in  its  opinion  Judgment  should  be  for  plaintiff,** 
there  was  no  entry  of  Judgment  until  an  or- 
der  directing  Jnd^ent  waa  entered  In  the 
minnte  book,  and  thou^  this  was  under  date 
of  November  80th.  the  day  of  the  statement 
by  the  trial  court,  where  plaintiff  did  not  re- 
ceive a  notice  of  the  entry  of  Judgment  on  the 
clerk's  minute  book  until  December  20th,  a 
memorandum  of  costs,  served  December  2lBt 
and  filed  December  22d,  waa  within  five  days 
after  notice  of  the  decision,  as  required  by 
section  1038. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;  S.  E.  Crow,  Jud^e. 

Action  by  Hazel  Smith  against  James  Boss 
and  others.  Judgment  for  plaintiff.  From 
an  order  striking  out  plaintiff's  memoran* 
dum  of  costs,  plaintiff  appeals.  Reversed. 

Prelsker,  Prdaker  &  Goble,  of  Santa  Maria, 

for  appellant. 

C.  U.  Armstrong  and  Fred  A.  Sbaeuer,  both 
of  Santa  Maria,  for  respondents. 

FINIATSON,  P.  J.  This  la  an  ai^Mal  from 
an  order  striking  out  plalntieTs  memorandum 
of  costs.  The  sole  question  is:  Was  the 
memorandum  served  and  filed  in  time? 

The  acticm  was  brought  to  recover  posaee- 
slon  of  an  automobile.   It  appears  from  the 


bill  of  exceptions  Oiat  at  ttie  conclnslon  of 
the  trial  on  November  30,  1920,  "the  court 
announced  that  in  its  opinion  Judgment  should 
be  for  the  plalntlfT  for  the  return  of  said 
property  or  thb  value  thweof,  found  to  be 
$750,  and  for  costs  of  suit"  It  further  ap- 
pears that  findings  were  waived  by  defend- 
ant  Th^eafter,  but  bow  soon  does  not  ai^ 
pear,  the  clerk  made  an  entry  in  the  min- 
ute book.  nnd»'  date  of  November  30,  1020, 
whldi,  after  reciting  that  the  cause  bad  been 
tried,  argued,  and  submitted,  and  that  the 
court  bad  duly  considered  the  evldraoe,  atatea 
that— 

The  court  "now  renders  its  dedaiott  from  the 
bench  and  orders  that  judgment  be  entered 
herein  In  favor  of  the  plaintiff  and  against  the 
defendant  for  the  recovery  of  the  possessioii 
of  the  automobile  described  in  the  complaint  or 
$750  in  lien  tiiereof.  and  for  costs  of  suit 
Findings  waived  In  open  court  Let  Judgment 
be  entered  accordingly." 

The  entry  mentioned  In  the  final  aentenee 
of  this  minute  entry  refers,  ot  course,  to  aa 
entry  of  the  Judgment  in  the  Judgment  book. 
The  formal  Judgment  which  was  signed  by 
the  trial  Judge,  was  filed  on  December  4. 
1920,  and  waa  entered  in  the  Judgment  book 
on  December  6,  1920.  Plaintiff's  memwan- 
dum  of  costs,  in  due  form,  was  served  on  De- 
cember 21.  1920.  and  waa  filed  Dec^uber  22. 
1920.  Within  five  days  thereafter  defoid- 
ants  served  and  filed  a  notice  of  motion  to 
strike  the  manorandum  of  costs  from  the 
files  on  the  ground  that  it  was  not  filed  with- 
in the  time  allowed  by  taw.  From  an  affida- 
vit filed  by  one  of  pialntlfTa  counsel  It  ap- 
pears, without  contradiction,  that  not  until 
December  20,  1920,  did  i^lntifl  or  her  coun- 
sel have  any  knowledge  of  the  minute  entry 
of  the  order  directing  that  a  Judgment  be  al- 
tered In  favor  of  plaintiff. 

Bespondents  c(»itend  that  appelant  bad 
notice  of  the  "decision"  when  the  court.  In 
the  presoice  of  appellant's  oounsd,  orally  an- 
nounced from  the  bench  "that  In  Its  oplnlcm 
Judgment  should  be  for  plaintiff."  For  appel- 
lant it  la  daimed  that  because  findings  were 
duly  waived  in  open  court  no  Judgment  was 
"rendered"  and  no  "decision"  was  made  until 
the  clerk  had  made  hla  minute  entry  of  yie 
order,  directing  that  a  Jndgm^tt  be  entered 
In  the  Judgment  book  in  favor 'of  plaintiff; 
also  that  she  had  no  notice  of  the  "decision'* 
until  December  20,  1920,  when,  for  the  first 
time,  her  counsel  learned  of  the  entry  of  the 
minute  order  directing  that  Judgment  be  en- 
tered in  her  favor.  This  Information  came 
to  appellant's  counsel  within  five  daya  prior 
to  the  time  when  her  coat  bill  was  served 
and  filed.  We  think  apii^lant'a  contention 
must  be  sustained. 

Section  1033  of  the  Code  of  Civil  Procedure 
provides : 

"The  party  In  whose  favor  the  Jadgmut  la 
rendered,  and  who  dabna  hla  coata.  must  deliTar 
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to  die  derk,  and  ^erre  apon  the  adverse  part7, 
^thin  five  days  after  the  verdict,  or  notice  of 
tbc  dedaion  of  the  conrt  *  *  *  a  memo- 
'laodnm  of  the  items  of  liia  costs  and  necessarr 
£sbQnemeDtB.  *  *  *  B7  the  decision  of 
the  court  *  *  *  la  meant  the  risning  and 
filing  of  the  flndiiuv  of  fact  and  condnsiwis  of 
law.'* 

It  wHl  be  noted  that,  according  to  the 
Tordlng  vt  ttilB  Code  section.  It-  la  only  Che 
par^  In  whoae  fkvor  "the  judgment  la  rm- 
4ere^  who  Is  entlUed  to  costs;  also  that  one 
80  entitled.  If  the  case  be  tried  without  m 
Jury,  la  not  required  to  serre  or  file  his  cost 
bill  unta  "after  •  •  *  noUce  of  the  d^ 
eifffod.of  the  court** 

[1]  Wher^  fts  in  the  presoit  case,  findings 
ase  waived,  thB  entry  of  the  court's  declsl<m 
In  the  derk's  ndnutes  constitutes  ttie  rendi- 
tion of  the  Judgment  Until  the  minute  or- 
der Is  entered  In  the  derk's  regular  minute 
boc^— not  In  the  courtroom  dork's  so-called 
*ron^  minuted— ^o  Judgment  is  "radered." 
Cilm  T.  Eesslng,  88  Oal.  488,  26  Pac.  1078,  23 
Am.  St  Rep.  491;  Brownell  t.  Superior 
Court  1S7  Cal.  703, 109  Pac.  91.  In  Grim  v. 
Kessing,  the  court  said: 

*****  Under  the  provldons  of  the  Code 
ef  Civil  Procedure,  whenever  findings  are  re- 
quired there  can  be  no  'rendition  of  the  Judg- 
moiV  nnin  they  are  made  and  filed  with  the 
dnk.  Findings  of  fsct  however,  are  required 
only  *npon  the  trial  of  a  question  of  fact'  and 
Ib^  may  In  all  instances  he  waived.  When- 
ever they  are  waived  or  are  not  reqoired,  the 
entry  of  its  decision  In  the  minutes  of  the  court 
constitutes  the  'rendition  of  the  Judgment*  in 
the  same  manner  as  It  did  under  iht  former 
system." 

[2]  So,  also,  with  respect  to  the  "decision.** 
Where  written  findings  have  not  been  waived, 
the  "decision"  referred  to  In  section  1033 
means  the  signing  and  filing  of  the  findings 
of  fact  and  ccmcluslons  of  law.  But  findings 
may  be  waived  (section  634.  Code  Civ.  Proc.) ; 
and  where  they  are  waived,  as  they  were  in 
the  presmt  instance,  a  minute  order,  direct- 
ing Judgment  for  one  or  ttie  other  of  the  imr- 
tles.  constitutes  the  "decision."  Until  sach 
entry  has  been  made  In  the  minute  book 
there  is  no  "decision,"  as  that  word  la  em- 
ployed in  section  1083  of  the  Code  of  Civil 
Procedure.  Collins  v.  Belland,  87  Gat  App. 
138.  178  Pac  601. 

ft,  4]  81nc«  Mctknt  1088  does  not  requli* 
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the  party  In  whose  Cavor  the  Ju^ment  la 
rendered  to  serve  or  file  his  memmandnm  of 
costs  until  "within  five  days  after  •  •  • 
notice  of  the  decision."  and  eloce  In  this  case 
there  was  no  "decision"  until  the  clerk  had 
made  Ills  minute  entry,  it  follows  that  plaln- 
titr  was  not  required  to  s^ve  and  file  her 
cost  bill  until  she  had  received  notice  ot  that 
minute  entry.  It  dora  not  follow  that  plain- 
tUf's  counsel  had  notice  of  tlie  "decision" 
simply  ttecause  they  were  present  when  the 
court  orally  announced  from  the  bench  that 
"4n  U»  opinion  Judgment  should  be  for  the 
plaintiff."  No  findings  being  required  {they 
having  been  waived),  and  the  court  having 
merely  made  an  oral  statement  that  It  was 
ita  opMon  that  Judgment  should  be  for  the 
plaintiff,  It  might  have  changed  Its  opinion 
at  any  time  before  the  clerk's  entry  In  the 
minute  booh  of  the  order  directing  Judgment 
for  plaintiff.  Until  such  entry,  the  oral  or- 
der or  announcement  from  the  bench  was  In 
the  breast  of  the  court  and  subject  to  change. 
Brownell  v.  Superior  Court  supra. 

It  is  possible  that  some  days  may  have 
elapsed  between  the  time  when  the  court 
orally  announced  that  It  was  of  the  oi^lon 
that  Judgment  should  pass  for  plaintiff  and 
the  time  when  the  clerk  entered  in  his  min- 
ute book  the  order  directing  that  a  judgment 
for  plaintiff  be  entered  in  the  Judgment  book. 
Such  lapse  of  time  Is  possible  notwithstand- 
ing the  fact  that  the  minute  entry  bears  date 
as  of  the  day  of  tiie  court's  oral  announce- 
ment— November  80,  1920.  It  required  some 
time  for  the  clerk  to  record  the  day's  pro- 
ceedings In  his  minute  book.  So  that  as- 
suming, for  the  purpose  of  this  decision  only, 
that  plaintiff  would  have  been  charged  with 
notice  of  the  "decision"  If  her  counsel  had 
been  present  when  the  clerk  made  his  minute 
entry  and  had  actually  seen  it  entered,  stiU 
there  Is  nothing  here  to  Indicate  that  plain- 
tiff or  any  of  her  counsel  had  any  knowledge 
or  notice  of  the  minute  entry  until,  as  stated 
In  the  affidavit  of  one  of  her  attorneys,  the 
latter  received  a  copy  of  the  formal  Judg- 
ment from  a  court  attach^  on  December  20. 
1920,  which  was  less  then  five  days  before 
the  coet  bill  was  served  and  filed.  For  these 
reasons  we  think  appellant's  memorandum  of 
costs  was  served  and  filed  In  time,  and  that 
the  order  striking  It  from  the  flies  should  be 
reversed.  It  la  so  ordered. 

We  concur:  WORKS,  J.;  OBAIG,  J. 
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MESStCK  V.  SUPERIOR  COURT  OF  CALI- 
FORNIA, IN  AND  FOR  SAN  JOAQUIN 
COUNTY.   (Civ.  2460.) 

(Diatriet  Court  of  Appeal.  Third  Dbtriet, 
Oallfomla.  April  12,  1»22.) 

1.  tRdletmant  and  IhfornitlM  ^110(34)— 
SvfflclflBt  to  eliarga  dettraotlOD  ar  ■■Jury  of 
feice  In  laigiaoa  of  •tatuto. 

Pen.  Code,  |  WZ.  snbd.  8,  aa  ammded  by 
St.  1817,  p.  819t  making  it  a  miademeanor 
willfoUy  open,  tear  down,  or  otherwise  destroy 
any  fence  on  the  inclosed  land  of  another, 
states  every  material  element  of  the  crime,  and 
a  complaint  following  Its  lansuage  is  sufficient, 
notwithstanding  the  word  "maHdoin"  fai  tiie 
beadnote  to  the  section. 

2.  Udlctment  aoi  Information  10(34)— 
Complaint  In  langaag*  of  statute  tasid  to  tnf- 
flclently  charge  opening  and  dostmotlon  of 
fence  was  malicious;  "nalloe." 

In  view  of  Pen.  Code,  J  7,  snbd.  4,  defin- 
ing "malice"  as  an  intent  to  do  a  wrongful  act, 
a  complaint  charging,  in  the  language  of  Pen. 
Code,  {  602,  eubd.  8,  as  amended  by  St  1917, 
p.  319,  that  defendant  did  willfolly  and  nnlaw- 
fnlly  open,  tear  down,  and  destroy  a  fence  suf- 
fidently  diarged  malice  if  a  material  element 
of  tiie  cba^. 

[Bd.  Note.— Per  other  d^bltioiu,  see  Words 
and  Phrasal,  nrtt  and  Second  Series,  Ualiee.] 

Chestw  W.  Ueeslc^  was  cfmricted  of  an 
offense,  and  the  judgment  was  affirmed  by 
tbe  Superior  Conrt  of  CaUfornla  In  and  for 
San  Joaquin  County,  and  he  applies  for  a 
writ  of  certiorari.  AltematfTe  writ  dis- 
charged, and  peremptory  writ  denied. 

Waltw  P.  Lynch,  of  Stockton,  for  peti- 
tioner. 

Edward  Van  Yranbot,  of  Stockton,  tvt  re- 
qmndent. 

BURNETT,  J.  Petitioner  was  convicted 
In  the  joBtlce  court  (hC  Dongiae  township, 
county  of  San  Joaquin,  of  the  offense  charged 
in  a  complaint  an  foUowa: 

*mie  said  Chester  W.  Measidt  did,  at  and  in 
tbe  county  and  state  aforesaid,  willfully  and 
unlawfully  open,  tear  down  and  destroy  a  fence 
on  the  inclosed  land  of  another,  to  wit,  a  line 
fence  between  the  lands  of  Chester  W.  Messlck 
and  one  Edward  J.  Hughes,  situate,  lying,  and 
being  in  tbe  northwest  one-quarter  of  section 

3.  township  2  north,  range  8  east,  Mt.  Diablo 
base  and  meridian." 

[1]  He  waa  sentenced  to  pay  a  fine  of  950; 
and,  in  case  of  default  in  the  payment,  to  be 
imprisoned  in  the  county  Jail  unUl  the  fine 
should  be  satisfied  at  tbe  rate  of  92  per  day. 
He  aniealed  up<m  questions  of  law  alone  to 
the  saperlor  court  of  said  county  wher^  the 
Judgment  was  affirmed.  Thereafter  be  peti- 
tioned this  court  for  a  writ  of  certiorari, 
claiming  that  no  offrase  was  stated  in  said 
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complaint  by  reason  of  the  'faflnre  to  alless 
that  the  act  was  done  malldously.  U  Is  to 
be  observed  that  the  charge  is  in  tbe  lan- 
guage of  snbdlTlslmi  8  of  sectton  e02  of  0ie 
Penal  Code,  aa  amended  in  1917  (Stats.  IffilT, 
p.  819),  but  it  is  the  claim  oC  petitioner  that 
the ' 'beadnote  to  the  section  (maliidous  In- 
jury to  f  reeh(dd)  must  be  deemed  a  part  oC 
the  substance  of  the  act,  and  accorded  tbe 
same  ^ect  as  though  written  into  the  boc^ 
of  the  law.'' '  This  Is  a  rule  of  general  a^ll- 
cation  recognized  by  the  authorities,  and  or- 
dinarily there  is  no  question  about  Its  p»- 
tlnency  in  order  to  determine  1^  intention 
of  the  Legislature,  but  bordn  there  are  nine 
snbdirisIonB  of  aaid  section  embracing  Tari- 
ous  acts,  some  of  whldi  are  not  injuries  to 
the  freehold  at  all;  and  It  may  be  doubted 
whether  the  said  headnote  was  Intended  to  be 
anything  more  than  an  arbitrary  generaliza- 
tion of  the  scope  of  ttie  section.  It  Is  not 
unreascmable  to  say  that  what  the  Le^^- 
ture  meant  is  that  the  various  acts  enu- 
merated should  be  deemed  equivalent  to  a 
"malldous  injury"  to  the  freehold,  snd  ta 
charge  said  offense  it  would  be  sufficient  to 
follow  the  language  of  tbe  particular  subdi- 
vision under  which  the  case  should  fall. 
Some  of  these  acts,  indeed,  were  assuredly  In- 
tended to  be  peoalized  although  not  done  ma- 
liciously, such  as  "entering  any  Inclosure  be- 
longing to,  or  occupied  by  another,  for  the 
purpose  of  bunting,  sbooting,  kiUlug,  or  de- 
stroying any  kind  of  game  within  such  indo- 
80 re,  without  having  first  obtained  permis- 
sion from  the  owner  of  such  Inclosure."  It 
is  proper  to  observe  also,  that  In  only  one  of 
these  various  subdivisions  is  the  term  "ma- 
liciously" employed  to  characterize  the  of- 
fense, and  from  this,  under  a  familiar  rule 
of  construction,  it  m^ht  be  ^uslbly  argued 
that  it  was  not  intended  as  a  qnallficatl(m  of 
the  other  acta. 

The  true  situation  seems  to  be  that  every 
material  element  of  the  crime  committed  by 
petitioner  is  compr^ieoded  by  tliis  express 
language  of  said  section:  "Every  person 
who  willfolly  coDunlts  any  tiewass  1^ 
*  *  *  willfully  openlnib  tearing  down, 
or  otlierwiBe  deBtrc^ing  any  fence  on  tbe 
Indosed  land  of  another  *  *  *  is  gaUty 
of  a  mlBdemeanor"— and  it  Is  suffid^t  by 
appropriate  allegations  in  tbe  complaint  to 
set  forth  that  condition. 

[1]  This  was  assnredly  don^  but^  If  it  be 
conceded  that  malice  is  a  material  dement  in 
tbe  charge,  then  such  requirement  is  satla- 
fied  by  the  terms  that  were  onployed  in  tbe 
comidaint  The  word  malice  implies  "an  in- 
tent to  do  a  wrtmgful  act"  Bubdlvlsirai  4,  | 
7,  Pra.  Code;  People  v.  Ah  Toon,  68  GaL  826. 
The  expressions  "willfully  and  unlawful- 
ly" used  In  the  complaint  are  equivalent  to 
an  allegation  that  the  act  was  done  wlfli 
such  Intent  It  was  so  expressly  hdd  in  th» 
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matter  of  ApjAlcatlOD  of  Alurt,  172  Gal.  762, 
150  Pac.  160,  wbercAn  It  Is  said: 

*7tiniiiiS  next  to  tlie  complaint;  It  allegeB 
-that  the  defendant  SriUfuUy  and  aniawfiilly' 
transported  the  intoxicants.  'WiilfuU;,'  of 
coarse,  imports  no  more  than  a  design  to  do  the 
specific  act  Bat  the  charge  is  also  that  the  act 
of  transportation  was  nnlawfolly  performed. 
TThis  emplorment  of  the  word  la  not  merelj 
epitbetical  bat  is  saffident  to  cliarge  tht  de- 
fendant with  the  performance  of  this  act  with 
a  wTMsfal  bitent.  and  is  thus  aaffident  to  Jos* 
iOSf  Ids  beii«  placed  npon  tiiaL** 

In  Bise  t.  United  States,  144  Fed.  S74.  74 
C.  O.  A.  1,  7  Ann.  Cas.  165,  It  was  declared 
by  the  Glrcait  Court  of  Appeals,  Eighth  Clr- 
colt,  that  the  words,  "nnlawfolly  and  felo- 
niously" mean  "that  the  act  which  they  diar- 
acterize  proceeded  from  a  criminal  intent 
and  evil  purpose  and  thus  exclude  all  color 
of  right  and  excuse  for  the  act,"  citing  cases. 

Petitioner  refers  to  certain  dedslons  from 
other  Jurisdictions  apparently  in  conflict 
with  the  foregoing,  but  they  are  not  control- 
ling herein.  As  the  Question  was  directly 
decided  by  the  highest  court  of  this  state  in 
the  Ahart  matter  it  is  unnecessary  to  discuss 
the  subject  further. 

The  altematlTe  writ  is  discharged,  and  the 
peremptory  writ  denied. 

We  concor:  BTKG^  P.  7.;  HABT,  J. 


07  Cal.  App.  343) 

CROFF  at  SX.  V.  DU  BOIS  et  at.  (Civ.  4205.) 

(District  Court  of  Appeal,  First  District,  Di- 
visioB  1,  California.  AprU  18,  1&22.) 

Ualtatloa  of  aetfoas  «»3l-^Aotloi  for  mis- 
carriage resnlting  frosi  attempted  ovictton  Is 
barred  ia  one  year. 

An  action  by  a  tenant  and  his  wife  to  re- 
cover damages  for  miscarriage  of  the  wife,  re- 
sulting from  an  attempt  by  the  landlord  to 
crict  the  tenants  from  the  premises,  in  which 
no  physical  violence  was  employed  toward  the 
wife,  Is  an  action  for  personal  injury  caused  by 
the  wrongful  act  of  another,  which  ia  barred  if 
not  commenced  in  one  year  by  Code  CLv.  Proc 
i  840;  subd.  8. 

Appeal  ttom  Superitur  Court,  Lake  Ciounty; 
If.  B.  Sayre,  Judge., 

Action  by  W.  C.  Groff  and  wife  against  E. 
B.  Dn  BdIs  and  others,  to  recover  damages 
for  personal  injuries  growing  out  of  an  al- 
leged trespass.  Judgment  for  plaintiffs,  and 
named  defendant  appeals.  Reversed. 

H.  T.  Keeling,  of  Lakeport,  and  Edgar 
D.  Pelxotto,  of  San  Prandsco  (Cleveland  R. 
Vfrlgbt,  ot  San  Francisco,  of  counsel),  for 
«ppellaut 

W.  H.  Haaell,  of  Lskqwrt,  for  reqiond- 
•ents. 


DU  BOIS  68 
p.) 

TYLEIR,  P.  J.  TU.B  action  was  one  brought 
to  recover  damages  for  Injories  growing  out 
of  an  alleged  trespass  on  the  part  of  de- 
fendants. The  complaint  was  filed  on  the 
13th  day  of  March,  1920,  and  It  all^s  that 
about  the  1st  day  of  August,  1917,  and  while 
plaintiffs  ^ere  In  lawful  and  peaceful  pos- 
session of  certain  real  property,  defendants 
unlawfully,  and'in  a  malicious  and  offensive 
manner,  attempted  to  evict  them  therefrom, 
together  with  their  personal  belongings.  The 
complaint  contains  an  allegati(m  that  at  such 
time  plaintiff  Helra  E.  Groff  was  In  a  deli- 
cate physical  condition,  and  that  such  act 
on  the  part  of  defendants  caused  her  to  suffer 
a  miscarriage.  No  actual  damage  was  al- 
leged, but  plaintiffB  claimed  exemplary  dam- 
ages in  the  sum  of  fS,000.  A  demurrer  was 
interposed  {deciding  the  statute  of  Umltationa 
It  was  claimed  that,  the  action  t>elng  one  for 
injury  caused  by  wrtrngfol  act  ot  another,  It 
should  have  beoi  commenced  within  one  year 
as  prescribed  by  snbsection  3  of  section  840, 
Code  of  CivU  Procedure.  The  demurrer  was 
overruled,  and  defendants,  answering,  denied 
plaintiff'  auctions,  and  alleged  that  tbe 
defendant  Da  Bola  was  the  owner  of  the 
premises,  and  that  be  and  the  other  defend- 
ants law^ly  entered  thereon,  and  that  the 
plaintiff  H^ai  B.  Groff  without  cause  or  rea- 
son threatoied  to  shoot  them  nnl^  they 
departed.  De^al  is  made  that  plaintiffs 
suffered  any  damage^  and  it  was  prayed  that 
they  take  nothing  by  their  action.  Trial 
was  had  by  Jury. 

From  the  evidence  It  appean  that  defend- 
ant IDu  Bois  was  the  owner  of  a  fruit  nuHdi 
In  Lake  connty,  and  that  plaintiff  W.  C. 
Groff  and  his  family  were  located  tberecm 
under  a  working  arrangem^L  On  the  Ist 
day  of  August,  1917,  defendant  Do  Bols,  In 
company  with  tlie  other  dtfendants,  wait 
upon  the  prmises  and  removed  certain  per- 
sonal property  out  of  a  shed  and  from  tlie 
porch  of  the  house  occupied  by  plaintiffs. 
Helen  B.  Oroff,  the  wife  of  plaintiff,  came 
out  of  the  door  with  a  shotgun  and  ordered 
defradants  to  refrain  from  removing  any  of 
the  property.  Defrakdants  desisted,  and  they 
then  left  the  premises.  Subsequently,  on 
August  13,  1917,  Helen  B.  Groff  suffered  a 
miscarriage.  It  further  appeared  that  de- 
fendants were  civil  and  respet^fUl  upon  the 
occasion,  and  that  no  force  or  violence  what- 
ever was  used  by  them.  As  before  stated, 
no  actual  damage  was  prayed  for,  and  none 
was  proven.  At  the  conclusion  of  the  trial 
a  verdict  was  rendered  In  favor  of  plaintiffs 
for  $100  acUial  and  $2,500  exemplary  dam- 
ages. Defendant  Du  Bois  moved  for  a  new 
trial.  The  motlcm  was  denied  In  the  follow- 
ing language: 

"It  appearing  to  the  court  that  the  Jadgmeot 
in  the  case  is  excessive,  but  the  plaintiff  having 
offered  to  remit  $1,686.60  of  the  amount  of  the 
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-verdict  rendered  and  tbe  judgment  entered  for 
plaintiff  herein,  and  the  defendant  having  fail- 
ed to  accept  sucb  offer,  it  ia  ordered  that  the 
defendant's  motion  for  a  new  trial  herein  be, 
and  the  same  Is  hereby,  deided.** 

Defendant  appeals  from  tbe  judgment.  As 
grounds  for  reversal  It  la  alleged :  (1)  That 
plalntifTs  cause  of  action  la  barred  bs  the 
statute  of  limitations;  &i  that  plaintiff  was 
not  entitled  to  recover  exemplary  damages, 
for  the  reason  that  tbe  acts  of  d^endant 
were  not  malicious  or  wanton,  and  because 
of  tbe  fact  that  no  actual  damages  were 
pleaded  or  proven;  (3)  that  the  court  be- 
lieving tbe  verdict  excessive,  It  was  Its  dnty 
to  grant  a  new  trial. 

We  are  of  the  opinion  tbat  appellant^s 
first  contention  disposes  of  the  case.  The 
action  Is  clearly  one  brought  for  Injury  to 
tbe  person  caused  by  wrongful  act,  and  ex- 
emplary damages  are  prayed  for  by  reason 
of  this  alleged  Injury.  The  only  evidence 
upon  the  subject  Is  that  plaintiff  Helen  "E. 
Oroff  suffered  a  miscarriage.  There  is  no 
evidence  In  the  record  to  show  that  the  acts 
of  defendant  caused  such  Injury.  Even  If 
we  assumed  tbat  tbe  miscarriage  was 
brought  about  through  the  acts  complained 
of,  it  is  clearly  a  case  within  the  purview  of 
subdivision  3  of  section  340,  Code  of  Civil 
Procedure,  requiring  sucb  actions  to  be 
brought  within  one  year.  Defendants  by  de- 
murrer and  answer  Interpose  the  statute  as 
a  shield.  These  pleadings  should  have  been 
sustained. 

This  conclusion  makes  it  unnecessary  to 
discuss  the  other  questions  raised.  The 
Judgment  is  reversed. 

We  concur:  KERRIGAN,  3,;  KNIGHT, 
Justice  pro  tern. 


(B7  CrI.  App.  267) 

EMPLOYERS*  LIABILITY  ASSUR.  CORPO- 
RATION, LIMITED,  OF  LONDON.  ENG. 
LAND,  et  al.  v.  INDUSTRIAL  ACC.  COM- 
MISSION at  aL  (CIV.  4080.) 

(District  Court  of  Appeal,  First  IMstrict,  Di- 
vision 1.  Ciilifomia.  April  5,  1922.  Rehear- 
ing Denied  May  3,  1022.) 

Master  aitii  servant  «=>4i9— Disability  held 
"new  and  further  disability"  within  Compen- 
sation Act,  and  not  contlnulRB  Illness. 

Where,  as  a  result  of  an  employee's  ef- 
forts to  work  following  bis  dlsabili^,  for  which 
he  had  received  compensation,  new-  complica- 
tions in  his  physical  condition,  traceable  to  the 
original  injary  set  in,  and  his  nervons  system 
was  broken  down  so  tbat  he  was  incapacitated 
for  his  duties,  hts  condition  constituted  a  "new 
and  farther  disability,"  within  Workmen's  Com- 
pensation Act,  I  11c;  and  not  a  mere  "continu- 
ing illness.** 


REPORTER  (GaL 

Application  by  the  Employers^  liability 
Assurance  Corporation,  Limited,  of  Jiondon, 
England,  and  the  C.  N.  Whltmore  Company 
for  certiorari  to  review  an  order  of  the  In- 
dustrial Accident  Commission  awarding  com- 
pensation tor  Injuries  to  J.  T.  Souxa.  Award 
affirmed. 

Redman  &  Alexander,  of  San  Frandaco, 
for  petitionera. 

A.  E.  Oraupner,  of  San  Frandsco  (War- 
ren H.  PiUsbury,  of  San  Frandsoo,  at 
connsel),  for  respondenta. 

KNIGHT.  Justice  pro  tem.  Thia  la  &  pro- 
ceedlng  to  review  and  annul  an  award  of 
$267.81  granted  by  the  Industrial  Acddcnt 
CommlsBlon  to  3.  F.  Souza  on  jiccount  of 
injuries  sustained  by  him  while  in  the  course 
of  bis  employment,  issue  presented  is 
whether  or  not  Souza's  claim  la  barred  by 
the  period  of  limitation  prescribed  by  the 
Workmen's  Compeisation  Act  (St  1913,  .p. 
279,  aa  am^ided  by  St.  1917,  p.  831),  and  the 
determination  of  ttiat  question  depends  upon 
whether  or  not  the  disability  for  wUdi  the 
claim  is  presented  was  a  '*new  and  further 
disability**  within  the  meaning  that  term 
as  it  is  used  in  aald  act. 

On  September  10,  1920,  Souaa  fell  fk-om  a 
wagon  and  sustained  a  fractured  skull.  Med- 
leal  and  hospital  treatment  were  snppUed  by 
the  insurance  carrier,  and  on  November  22, 
1920,  Souza  returned  to  work  for  his  formw 
employer  at  apparently  as  good  wages  as  he 
had  previously  received,  but,  on  accotmt  of  a 
still  weakened  condition,  he  was  assigned  to 
lighter  work.  On  November  26,  1920,  a  pay- 
ment of  compensation  was  made  to  Sou^  by 
the  Insurance  carrier  In  the  sum  of  $44.27. 
About  January  1,  1921,  Souza  complained  to 
his  employer  that  he  was  unable  to  continue 
tbe  woric,  and  was  thereuptm,  by  the  direc- 
tion of  the  physician  who  had  previously 
treated  him,  placed  in  the  hospital  for  10 
days.  He  was  incapacitated  for  work  this 
second  time  on  account  of  his  injury  until 
about  the  end  of  Mardi,  1921. 

On  June  4,  1921,  Souza  filed  tliis  applica- 
tion for  an  award,  which  was  granted,  In 
the  sum  of  $267.81,  upon  the  ground,  as  re- 
spondent contends,  that  the  original  Injury 
to  Souza  had  caused  "new  and  farther  dls- 
abUity." 

Section  11  (c)  of  said  Workmen's  (?ompen- 
satfon  Act  provides,  among  other  things,  that 
an  injured  employee  **may  Institute  proceed- 
ings for  the  collection  of  compensation  within 
245  weeks  after  the  date  of  tbe  injury  upon 
the  grounds  that  the  original  Injury  has 
caused  new  and  further  disability,"  but  In 
said  section  it  is  further  provided  that  "pro- 
ceedings •  *  •  must  be  commenced  wlUi- 
in  six  months  from  the  date  of  the  injury 
•  •  •  or  •  •  •  six  months  from  the 
date  of  the    «   •  •  last  payment  of  •  •  • 
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compensation."  If,  therefore,  on  January  1, 
1921,  Qt  the  time  Sonza  was  again  compiled 
to  quit  his  employment,  he  was  suffering 
from  a  "new  and  further  disability"  result- 
ing from  the  original  Injury,  his  claim  was 
filed  within  6  months  of  date  of  the  new 
disability,  and  consequently  Is  not  barred. 

We  are  entirely  satisfied,  after  examining 
the  record  before  us,  that  Souza's  case  comes 
within  the  "new  and  further  disability" 
clause  above  mentioned.  When  Souza  was 
discharged  from  the  hospital  the  first  time 
be  was  released  and  required  to  resume  his 
work  too  soon  after  the  injury.  He  was  sub- 
ject to  spells  of  dizziness.  In  this  respect  his 
pbyridan  testified: 

"Ab  ft  matter  ef  fact  he  never  had  done  Us 
fall  qaota  of  work  rince  be  bad  been  out  of 
the  hospital,  from  bis  first  injury,  and  I  will 
say,  in  justice  to  the  man,  tliat  I  turned  him 
loose  too  soon.  I  think  I  bad  him  report  back 
to  work  too  soon.  Mr.  Wbitmore  is  a  good  man 
to  work  for  and  I  didn't  want  to  put  the  iDSur- 
ance  company  to  any  more  expense  than  pos- 
sible, and  Mr.  Whitmore  has  favored  him  or  did 
fSTor  bim  in  his  work,  but  Mr.  Wbitmore  has 
told  me  since  that  be  wasn't  able  to  do  his  full 
quota  of  work." 

The  evidence  may  be  further  faiily  sum- 
mariKed  as  sfaowlns  that  after  Souza  was 
sent  back  to  work  his  dlMlnms  increased  to 
■odb  an  extent  that  bis  nerroin  i^tem  was 
finally  broken  down  and  be  Ttrtnally  suffered 
s  relapsei.  His  physician  fartb»  testified 
that,  on  January  1,  1921,  the  trouble  with 
Souza  was  dlzElness,  and  tbat  "bet  was  in- 
dined  to  have  an  autointoxication,  fill  up 
with  toxins,  poisons";  tbat  "bis  nervous 
system  was  pretty  badly  shot  to  pieces  at 
that  time,  too,"  and  that  such  a  condition 
often  follows  a  fracture  of  the  skuU  or 
concussion  of  the  brain;  that  "yon  get  these 
traumatic  conditions,  and  it  shocks  the  nerv- 
ous Systran,  upsets  the  ner^'ous  system  very 
much." 

The  [wtltionere  contend  that  Souza's  case 
merely  shows  a  "continuing  Illness,"  from 
which  it  Is  argued  that  no  "new  and  further 
disability,"  is  shown.  In  this  respect  we 
think  the  petitioners  are  confusing  the  mean- 
ing of  the  word  "illness"  with  the  word  "dis- 
ability." The  purpose  of  the  Compensation 
Act  Is  to  give  compensation  for  "disability" 
proximately  caused  by  Injury.  Under  the 
provisions  of  section  0  (b)  of  said  act,  com- 
pensation  Is  not  due  for  temporary  disability 
after  an  employee  returns  to  work  at  full 
wages,  and  It  follows  tbat  when  Souza  re- 
tamed  to  work  at  full  wages  there  was  no 
"compensable  disability."   As  a  result  of  his 

orts  to  work  from  November  22,  1920,  to 
January  1,  1921,  new  complications  in  bis 
physical  condition  set  In,  his  nervous  system 
was  broken  down,  and  he  was  finally  com- 
pelled to  quit  work.   These  facts  are  appar- 


ent fcom  the  testimony  of  tbe  physician  as 
hereinabove  quoted. 

Under  these  circumstances,  we  are  of  the 
opinion  that  the  situation  here  presented 
fully  and  fairly  comes  within  the  Intent  and 
meaning  of  the  "new  and  further  disability" 
clause  of  said  Workmen's  Compensation  Act, 
and  for  tbat  reason  the  award  is  affirmed. 

We  concur:  TTLEB,  P.  J. ;  E^SRRIGAN,  J. 


(67  Cal.  App.  278) 

ROYAL  GROCERY  CO.  v.  OLIVER. 

(Civ.  4135.) 

(District  Court  of  Appeal,  First  District,  IHvi- 
^n  1,  Oslifomla.  April  7. 1822.) 

Laadiord  and  tenast  «=s>86(2)— Option  to  re- 
new If  notloe  "wIfhiB"  90  days  prior  to  mi- 
plration  Is  gives  requires  90  days'  noticte. 
In  a  provision  of  a  lease  giving  the  lessee 

the  option  to  renew  If  notice  of  intention  to 
exercise  the  option  was  given  within  90  days 
prior  to  the  expiration  of  the  term,  the  use  of 
the  word  "within"  does  oot  entitle  the  leasee 
to  give  the  notice  at  any  time  less  than  90  ' 
days  before  the  term  expired,  as  it  might  if 
the  provision  read  "within  90  days  of  the  ex- 
piration/' since  the  word  "within,"  when  used 
in  connection 'with  the  word  "before"  or  "pri- 
or" can  be  construed  as  meaning  not  later  than, 
or  at  any  time  not  less  than. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Within.] 

Appeal  fr<xn  Superior  Court,  Alameda 
County;  A.  F.  St  Sure,  Judge. 

Action  by  the  Royal  Grocery  Company 
against  Lillie  F.  Oliver,  as  executrix  of  D. 
Franklin  Oliver,  deceased,  for  specific  per- 
formance of  a  omtract  Judgment  for  de- 
fendant, and  plaintiff  ai^als.  Affirmed. 

O.  G.  Foelker,  of  Oakland,  for  appellant 
Morrison.  Dunne  &  Brobeck,  and  J.  F. 
Shunuuv  all  of  San  EYandaco,  for  respond- 
ent 

KNIGHT,  Justice  pro  tem.  This  is  an  ap- 
peal by  plaintiff  from  a  Judgment  sustain- 
ing a  demurrer  to  plaintiff's  complaint,  with- 
out granting  leave  to  amend,  in  an  action 
brought  for  specific  performance  growing 
out  of  an  option  for  the  renewal  of  a  lease 
of  real  property. 

On  January  15,  1919,  the  defendant  as 
lessor,  entered  Into  a  lease  with  plaintiff,  as 
lessee,  whereby  defendant  lea.sed  to  plaintiff 
a  store  in  the  city  of  Oakland,  for  the  term 
of  two  years  commencing  on  February  1, 
1919,  and  ending  on  January  81,  1921.  The 
lease  gave  the  lessee  an  option  to  renew  the 
same,  with  changed  rentals,  for  a  further 
[>eriod  of  three  years,  the  new  term  to  com- 
mence on  January  31,  1921,  but  with  respect 
to  this  renewal  the  lease  provided  : 
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"It  U  further  agreed  and  understood,  how- 
ever, that,  in  the  erent  the  leasee  hereiii  shall 
fail  to  i^Te  the  lessor  herein  a  written  notice 
of  Its  election  to  exerdae  this  option  for  a  3- 
year  renewal  of  this  lease  within  90  days  prior 
to  the  expiration  of  this  lease,  this  option  for 
a  S-year  renewal  shall  thereafter  be  and  be- 
come null  and  void,  and  of  no  further  force  and 
effect,  without  notice  from  the  lessor." 

Notice  <^  the  exercise  of  the  option  to  re- 
new the  lease  was  itvea  to  the  lessor  cm 
November  IS,  1^0,  which  was  79  days  before 
the  lease  expired. 

The  controversy  between  the  parties  arises 
over  the  cfmstruction  which  shall  be  given 
to  the  term  "within  90  days  prior  to  the  ex- 
Xrfratlon  of  thla  lease."  AppellantTs  c(Hiten< 
tlon  is  that  It  had  the  right  at  any  time  dur- 
ing the  90  days  next  preceding  the  expira- 
tion of  the  lease  to  serve  Uie  notice  of  the 
exercise  of  the  option.  Respondent's  claim 
is  Uiat  Bald  notice  should  hare  been  served 
at  least  90  days  prior  to  the  expiration  of  the 
lease. 

viewing  the  option  In  the  light  of  other  op- 
tions such  as  are  customarily  used  In  leases, 
we  can  arrive  at  no  other  conclusion  than 
that  it  was  the  intention  of  the  parties  here 
that  the  lessee  should  give  the  lessor  at  least 
90  days'  notice  of  Its  Intention  to  continue 
the  tenancy.  To  hold  otherwise  would.  In 
our  opinion,  be  giving  the  option  an  unrea- 
sonable and  unjust  Interpretation. 

The  usual  purpose  of  requiring  the  lessee 
In  any  case  to  give  notice  of  the  exercise  of 
an  option  to  renew  the  lease  is  that  the  les- 
sor may  not  be  compelled  to  wait  until  the 
last  day  of  the  term  of  the  lease  before  he 
may  know  whether  or  not  the  lessee  desires 
to  continue  to  occupy  the  premises  for  a 
further  term,  and  thereby  take  the  risk  of 
having  his  premises  remain  Idle  for  an  in- 
definite period  in  the  event  that  said  option 
to  renew  the  lease  Is  not  exercised.  If  appel- 
lant's contention  be  sustained,  It  would 
mean  that  appellant  was  not  permitted  to 
notify  the  landlord  at  any  time  during  the 
year  and  nine  months  It  occupied  the  prem- 
ises that  It  desired  to  and  would  continue  Its 
tenancy  after  the  original  term  .fixed  In  the 
lease,  but  that  It  was  required  to  wait  until 
90  days  of  the  expiration  of  the  lease  before 
it  could  serve  such  notice.  Such  a  limita- 
tion would  obviously  be  to  the  disadvantage 
of  both  parties  to  the  lease,  and  there  ap- 
pears to  be  no  reason  in  law  or  fact  why 
8U(4>  a  provledon  should  have  been  made. 
If  the  option  had  read  "within  90  days  of 
the  expiration  of  the  lease,"  then  there  would 
be  some  force  in  appellant's  contention ;  but 
the  presence  of  the  words  "prior  to"  clear- 
ly indicates,  we  believe,  that  It  was  the  clear 
intention  of  the  parties  that  the  notice  should 
be  served  at  least  90  days  prior  to  the  date 
on  which  the  lease  expired. 

The  question  of  such  a  pleonasm  as  ap- ' 


pears  In  this  option  has  been  before  the 
courts  of  other  Jurisdictions  In  a  few  cases, 
and  the  rule  of  those  cases  Is  that  the  word 
"within,"  when  used  in  connection  with  the 
word  "before,"  should  be  construed  as  mean- 
ing "not  later  than"  or  "at  any  time  not 
less  than."  United  States  v.  Sena.  15  N. 
M.  187, 106  Pac.  384;  Hammond  v.  Connolly. 
68  Tex.  62;  Colonial  Trust  Co.  v.  Wallace 
(a  C.)  183  Fed.  897.  We  are  of  the  opin- 
ion that  such  a  construction  must  be  adopted 
here. 
Judgmrait  affirmed. 

We  concur:  TYLER,  P.  J.;  RICHARDS,  J. 


(28  N.  M.  12») 

MORRISON  V.  FIRST  NAT.  BANK  OP 
TAOS.    (No.  2535.) 

(Supreme  Court  of  New  Mexico.   Feb.  21, 
1922.  ReheariofT  Denied  June 
10,  1922.) 

(Bfttdbua  by  Oe  CourtJ 

1.  Trial  «=>I56(3)  —  A  demorrer  to  the  wl- 
deaoe  adnlts  Its  truth  and  waive*  all  objeo* 
tleas  1»  Ita  adMlssibillty. 

A  demurrer  to  the  evidence  admits  the 
truth  of  tbt  testimony,  every  eondusion  whldi 
it  tends  to  prove,  and  every  inference  wliitA 
may  reasonably  be  drawn  therefrom,  and  waives 
all  objectiooa  to  the  admissibility  of  such  evi- 
dence. 

2.  Appeal  aad  error  «S9733— Assign  neata  di- 
rected to  JadoBieBt  defeots  held  suffideat 

AsB^cnmenta  of  error  chaHenglos  defects 
which  Inhere  In  the  Judgment  Itsdf  are  suffi- 
ciently spetiflc; 

3.  Judoment  <8=352— Warrait  of  attorney  per- 
mits JudBment  agalsst  maker  withoat  pra- 
oeaa. 

A  warrant  of  attorney  in  a  promissory  note 
permits  the  bolder  to  take  judgment  against 
the  maker  thereof  without  service  of  process 
upon  him,  although  he  was  within  the  Jurisdic- 
tion of  the  court  and  could  have  been  served.  > 

4.  Prindpid  aad  agent  «a>l81— Agaafa  fraad 
apon  or  ooaeaalmant  fraia  priadpal  not  avail- 
able to  latter  as  against  party  dealing  with 
ageat  la  good  fatth. 

Knowledge  of  the  agent  is  to  be  Imputed 
to  the  principal,  and,  where  the  agent  knew 
and  Dnderstood  the  conditions  upon  which  bis 
principal  was  to  be  released  from  certain  in- 
debtedness, Ms  concealment  from  or  fraud  upon 
his  principal  Is  not  available  to  the  principal 
against  one  dealing  with  the  agent  in  good 
faith. 

Appeal  from  District  Courts  Taoa  Cotmty; 

Leib,  Judge. 

Action  by  Harry  &forrls(m  against  the 
First  National  Bank  of  Taos,  N.  M.,  to  set 
aside  and  vacate  a  Judgment  obtained  by  the 
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defendant  bank  against  the  plaintiff.  From 
a  Judgment  dismissing  the  complaint,  the 
plaintiff  appeals.  Judgment  affirmed. 

H.  H.  Z>ow,  of  BOBVcdl,  for  appellant. 
LaughUn  ft  Barker,  of  Santa  V6,  for 

aATNOIJ)S,  a  J.  Ai^llant  Morrlmm.  as 
nuker  and  IndorBer,  was  Indebted  to  the 
Xirst  National  Bank  of  Taos  In  tb»  sum  of 
on  four  promlssorr  notes.  One 
Fortner  was  the  malwr  ot  three  of  these 
notes  and  Indorse  m  the  fourth,  which  was 
signed  by  Morrisra  as  maker.  When  the 
notes  became  due,  paymoit  was  demanded 
by  the  bank,  and  an  arrangement  was  ra- 
tered  Into  by  the  parties  by  which  Sfwrlson 
understood  that  on  f^vlng  two  new  notes  for 
13,000  each  he  was  to  be  released  from  his 
UaUllty.  TbB  negotlatlws  were  carried  on 
by  Fortna  and  a  r^resentatlTe  of  the  bank. 
Tbo  bank  dalmed  that  the  balance  or  the 
$9,300  was  to  be  taken  up  a  note  signed 
by  J.  H.  Vaughn,  and  that  Fwtner  was  to 
get  this  note  from  Vaughn,  but  Morrison 
apparently  did  not  so  understand  ft  The 
note  from  Vacghn  was  never  made.  Upon 
receipt  of  the  two  $3,000  notes  from  Morri- 
son, the  bank  credited  his  account  with  them 
to  that  amount  and  sent  him  canceled  notes 
on  which  he  was  liable  to  that  amount  The 
two  notes  for  $3,000  each  were  Judgment 
notes.  The  bank  subsequently  obtained  Judg- 
ment on  these  two  notes  against  Morrison 
under  a  warrant  of  attorney  contained  there- 
in, issued  execution,  and  sait  It  to  the 
riierlff  of  Chaves  county,  fiforrlson  did  not 
take  any  action  In  Taos  county,  where  the 
Judgment  was  rendered,  toward  setting  It 
aside  or  securing  stay  of  execution,  but  ob- 
tained an  injunction  in  the  district  court  of 
Chaves  county  against  the  sheriff  fr<»ii  mak- 
ing a  levy.  At  tlils  stage  of  the  proceeding 
a  writ  of  prohibition  was  Issued  by  the 
SniM^me  Court  against  the  action  of  the 
court  of  Chaves  county  in  enjoining  the  sher- 
iff of  said  county  from  levying  the  execution. 
The  levy  was  afterward  made  In  Chaves 
ecmnty. 

The  present  suit  was  filed  for  the  purpose 
of  setting  aside  and  vacating  the  Judgment 
obtained  by  the  bank  on  the  two  $3,000  Judg- 
ment notes  In  Taos  county  on  the  ground 
that  the  Jud^ent  was  procured  by  ftaud, 
the  notes  having  been  delivered  conditionally, 
and  there  being  no  liability  thereon.  After 
issue  was  Joined,  the  case  was  tried,  a  de- 
murrer to  the  evidence  at  the  close  of  piain- 
tUTs  case  was  sustained,  and  the  complaint 
dismissed.  From  the  action  of  the  trial 
court  sustaining  the  demurrer  and  dismiss- 
ing the  comiHalnt  the  plaintiff,  Morrison, 
appeals  to  this  court  He  assigns  as  errw 
that  the  district  court  erred  In  snstainlng  the 
demurrer  to  the  evidence,  rendering  Judg- 
ment against  api>eUant  In  favtff  of  the  bank. 


[1]  It  seems  to  be  conceded  that  when  a 
demurrer  to  the  evidence  Is  sustained,  the 
testimony  introduced  on  behalf  of  the  plain- 
tiff Is  deemed  true,  and  every  conclusion 
which  It  tends  to  prove  most  be  admitted, 
and  that  such  demurrer  waives  all  objections 
to  the  admissibility  of  evidence  and  amounts 
to  an  admission  that  every  Inference  which 
may  be  reasonably  drawn  ftom  the  evidence 
Is  true.  Collins  v.  Schump,  16  N.  M.  537,  120 
Pac  331 ;  State  v.  Ogden,  20  N.  M.  630,  151 
Pac.  75& 

[2]  Appellee  In  tbe  first  Instance  challeng- 
es the  assignments  of  error  on  the  ground 
that  they  are  not  sufficiently  spedflc.  As, 
however,  they  are  directed  to  defects-  which 
inhere  In  the  Judgment  Itsdf,  we  de^  them 
sufficient  under  Kershner  v.  Trinidad  Mill- 
ing &  Mining  Co.,  26  N.  M.  7S,  180  Pac.  658. 

[3]  Appellant  urges  upon  us  that  such 
Judgment  notes— that  Is,  notes  with  a  war- 
rant of  attorney— cannot  be  property  used 
to  procure  Judgment  without  process,  where 
in  a  case  Uke  the  present  one  service  could 
have  been  made  upon  the  debtor.  Tbls  point 
has  been  decided  adversely  to  the  contention 
of  the  appellant  by  the  case  of  First  Nation- 
al Bank  of  Las  Chruoes  t.  Baker,  %  N.  M.  208. 
180  Pac.  291. 

[4]  The  trial  court  as  shown  1^  a  state- 
ment made  by  him  at  the  close  ot  plaintiff's 
evidence,  took  the  view  that  although  there 
had  been  a  mistake  as  to  the  agreement  in 
regard  to  tbe  surrender  ot  Morrison's  notes, 
there  was  no  actual  fraud  on  the  part  of  the 
bank  whldi  necessitated  the  court  setting 
aside  the  Judgment  We  have  carefully  read 
the  record  of  testimony,  and  It  shows  to  our 
mind  that  Fortner  acted  as  agent  of  Morri- 
son in  procuring  this  agreement;  that  the 
bank  understood  they  were  to  release  Morri- 
son's indebtedness  if  the  full  amount  of  It 
was  tahen  care  of  by  these  two  notes  of  $3,- 
000  each,  and  the  note  of  J.  H.  Vaughn  for 
the  balance.  Morrison  apparently  did  not 
understand  the  arrangement  this  way,  but 
presumed  that  he  was  to  be  released  upon 
signing  the  two  $3,000  notes.  Taking  tbe 
most  favorable  view  of  the  testimony  for  the 
plaintiff.  It  is  apparent  that  the  bank's  ac< 
tlon  did  not  amount. to  procuring  these  two 
$3,000  notes  by  fraud,  nor  were  they  condi- 
tionally delivered  to  the  bank.  Fortner  was 
the  agent  of  Morrison,  and  not  of  the  bank. 
If  there  was  any  misrepresentation,  it  wss 
not  upon  the  part  of  the  bank,  but  on  the 
part  of  Fortner  towards  Morrison.  In  fiict 
this  Is  admitted  by  Morrison  In  his  testimony. 
Knowledge  of  the  agent  is  to  be  Imputed  to 
the  principal,  and.  where  the  agent  knew 
and  understood  the  c(mditlon8  upon  which 
his  principal  was  to  be  released  from  certain 
Indebtedness,  his  concealment  from  or  fraud 
upon  his  principal  Is  not  aTsilal^  to  tbe 
principal  against  one  dealing  with  the  agent 
In  good  folth. 
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We  believe  the  court  came  to  a  correct  con- 
duBlon  upon  the  evidence  at  the  close  of 
plaintUTs  case  and  properly  enstatned  the 
idemnrrer  to  it  and  dismissed  the  cause. 

The  lodgment  Is  therefore  afitrmed;  and 
It  la  so  ordraed. 

PABKBB.  J.,  ooncors. 
DAVIS.      did  not  ^rUdpata. 


<28  N.  H.  U7) 

STATE  V.  CASAD.     (No.  2594.) 

(Supreme  Court  of  New  Mexico.    April  26, 
1022.   BehearlBg  Denied  June  9,  1922.) 

fSvllahug  &v  Court.) 

1.  HomMde  «=»339— Suttalnlng  objection  to 
qaestloD  as  to  deoeased's  reputation  for  vio- 
IflBOB  when  angry  heW  harnlesa,  where  wit- 
ness stated  that  his  repstatioa  for  violenoe 
was  bad. 

It  Is  harmtess  error  to  sustain  an  oMeetion 
to  a  question  as  to  the  reputation  of  deceased 
as  a  man  of  violent  character  or  otherwise, 
"when  anpT."  where  witness  was  asked  as  to 

the  reputation  of  deceased  for  peace  and  qaie- 
tode,  or  for  violence,  and  answered  It  was  bad, 
and  the  jury  had  before  it  other  evidence 
showing  the  alleged  angry  and  violent  actions 
of  the  deceased  at  the  time  of  the  bomidde. 

2.  Homlelde  «s>l7l  (2)— Evidenoe  as  te  oondl- 
tlon  of  alfalfa  er«p,  alleied  seollgent  care 
of  whioh  wss  the  cause  of  the  trsnhle,  held 
properly  admitted. 

Alleged  error  as  to  the  admission  of  eer- 
tain  evidence  considered. 

3.  Crinlnal  law  «=>805(l),  829(4)— Homicide 
4s=>303— fnstruotton  on  the  right  to  resist 
trespass  on  real  property  held  properly  re* 
fnsed;  defendaat  may  not  complain  that  In- 
straotlon  gave  a  wrong  Impression,  without 
the  giving  of  requested  erroneoas  Instruction; 
defendant  may  not  compJaia  ef  fallure-to  give 
a  requested  Instruotloa  es  natters  properly 
oevered  by  one  given. 

Instructions  as  to  the  rights  of  defendant 
upon  hb  own  proper^,  and  aa  to  who  was  the 
aggressor  in  the  tttxuj,  considered  and  held 
correct. 

4.  Criminal  law  «=»829(l)-Conrt  Is  not  beand 
te  gtvs  a  requested  Instruotloa,  oven  If  cor- 
reot.  If  merely  enmslatlvs. 

The  court  is  not  bound  to  give  a  requested 
instruction,  even  if  correct,  which  is  merely 
cumulative,  and  states  in  another  form  a  prop- 
osition of  law  already  ^ven  to  the  jury. 

Appeal  from  District  Ctourt,  Dofia  Ana 
Oounty;  Ed  Mecbem,  Judgew 

O.  Darwin  Casad  wan  cOTvlcted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

Holt  &  Sutherland,  of  Las  Cruces,  for  ap- 
pelant 

A.  M.  Edwards,  Asst.  Atty.  Gen.,  for  the 
State. 


BATNOIJ)S,  a  7.  Appellant  was  indicted 
fcv  the  murder  of  one  Anttndo  Bermndes, 
found  guilty  of  mandaughter,  and  sentenced 
to  five  to  six  years  In  the  penitentiary.  From 
this  Judgment  sentencing  him,  the  awellant 
appeals  to  this  court. 

The  testimony  of  the  prosecution  showed 
that,  on  the  evening  of  May  25,  1916.  the 
deceased,  who  was  a  tenant  of  the  appetlant, 
was  returning  to  the  farm  with  his  baling 
outfit  and  crew ;  that  he  was  handling  the 
appellant's  farm  on  shares ;  that,  for  a  num- 
ber of  days  prior  to  the  hUling,  he  had  been 
engaged  in  baling  alfalfa  for  a  neighboring 
farmer,  whose  property  was  adjacent  to  that 
of  the  appellant;  that  appellant  had  pro- 
tested to  the  deceased  that  he  was  neglect- 
ing appellant's  alfalfa  and  that  deceased 
promised  he  would  commence  baling  app^- 
lant's  alfalfa  on  the  day  of  the  killing ;  that 
appellant  went  to  EI  Paso  on  that  day  and, 
upon  his  return,  discovered  that  deceased 
had  not  begun  baling  the  alfalfa;  that  the 
appellant  thereupon  nailed  up  the  wire  gate 
which  had  been  theretofore  used  as  a  means 
of  egress  and  Ingress  from  and  to  appellant's 
land ;  that,  having  nailed  up  the  gate,  appel- 
lant sat  down  on  the  ditch  bank  which  Is 
Just  Inside  his  property  near  the  gat6,  and 
awaited  the  arrival  of  the  deceased  .and  the 
baling  outfit  and  crew,  having  seen  the  par- 
ty approaching  as  he  finished  nailing  up  the 
gate.  When  the  baling  crew  approached  the 
gate,  appellant  forbade  deceased  to  enter  the 
premises.  Deceased  protested  and  declared 
he  would  enter.  Deceased  removed  the  three 
lower  wires  of  the  gate  from  one  of  the 
posts,  and«  having  done  so,  stooped  under 
the  top  wire  and  stepped  In  the  direction  of 
the  appellant  who,  meanwhile,  had  remained 
seated  on  the  ditch  bank  and  had  told  de- 
ceased not  to  enter ;  that,  as  deceased 
stepped  from  the  gate  in  the  direction  of 
the  appellant,  the  latter  pulled  his  pistol  and 
fired  the  &tal  shot 

Hie  testimony  for  tiie  defense  was  to  the 
effect  that  varloiu  membras  of  the  baling 
crew  were  armed  with  i^tdifbrks  and  other 
implements;  that  the  deceased  was  armed 
with  a  large  Stillson  wrench,  whltitt  he  used 
in  breaking  the  wires  loose  from  the  post; 
that,  as  he  went  und^  the  top  wire,  he  ad- 
vanced upon  the  defendant  In  a  threat^lng 
and  menacing  manner,  exclaiming,  **I  will 
kill  you,  a^ron";  that  the  defoidant  be- 
lieving himself  to  be  In  Imminent  danger 
thm  fired  the  fatal  shot  The  witnesses  for 
the  defendant  testified  that,  within  10  or  16 
minutes  after  the  shooting,  they  saw  the 
Stillson  wrench  lying  on  the  ground  near 
the  body  of  Gxa  deceased,  but  did  not.  know 
what  became  of  It  They  were  the  first  per- 
sons who  arrived  at  the  body  afttf  the  UU- 
Ing.  One  of  them,  a  brother  the  appellant, 
who  arrived  at  the  scene  of  the  shooting 
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wltbln  thrmo  or  fonr  minutes  after  It  occur- 
red, testified  the  following  coDver8atl<m  oc- 
caned  between  him  and  his  brother,  the  ap- 
pellant; that  witness  sflld:  "What  have  you 
done?"  and  the  appelant  replied,  "I  have 
killed  Antonio."  The  witness  said.  "You 
have  played  hell;"  and  the  appelant  re- 
idled,  **I  had  to  do  it,  or  he  would  have  killed 
me." 

nils  testimony  farther  showed  ttiat  there 
was  a  ccmtroTersy  between  an>eUant  and  de- 
ceased over  deceased's  selecting  to  bale  ap- 
pdlant's  alfalfa,  and  that  appellant  bad 
stated  lie  would  bale  It  himself,  unless  de- 
ceased b^ian  baling  on  the  day  of  the  kill- 
ing; that,  when  appellant  ft>uud  on  bis  re- 
turn fnnn  M  Paso  that  deceased  had  not 
kept  his  promise,  he  got  some  staples  and 
nailed  up  the  wire  gate  abora  mentioned; 
that  he  sat  down  <m  the  ditch  bank  to  await 
the  arrival  of  the  deceased  for  the  purpose 
ol  fwfoidding  him  access  to  the  premises; 
tliat,  when  deceased  arrived,  he  told  him  that 
be  had  previously  told  him  he  need  not  come 
back  to  the  ranch,  and  he  then  forbade  him  to 
enter.  Deceased  thai  asked:  "Where  shall  I 
go  tbrougjir'  and  appellant  repUed.  "You 
can  go  around  by  the  road;"  that  deceased 
then  said,  "I  will  show  you  where  I  will  go 
through,"  and  thereupon  began  to  break  off 
the  wires  with  a  wrench ;  and  appellant  then 
stated,  "Don't  do  It;  don't  go  through  ttiere, 
Antonio;"  to  whldi  deceased  replied,  "I  will 
show  you ;"  and  tiiat  aft«r  he  had  broken  off 
three  lower  wire6  he  grabbed  the  top  wire, 
dudted  under  it,  and  then  said  to  the  appel- 
lant.  "I  will  kill  yon.  cabron,"  advancing  up- 
on the  appellant ;  that  aj^i^ant  at  that  mo- 
ment pulled  his  pMol  and  fired  the  fatal 
shot  because  he  thou^t  deceased  was  going 
to  kUI  him. 

[1]  Appellant  urges  upon  us  numerous 
groonds  of  error  of  the  lower  court  for  re- 
versal, but  relies  principally  upon  the  exclu- 
sion of  a  question  to  the  general  reputation 
of  the  deceased  for  peace  and  quietude  or 
violence  when  angry.  The  transcript  shows 
the  following: 

"Q.  Did  you  know  bis  general  reputation  in 
tbe  community  in  which  be  lived  as  being  a  man 
of  violent  character  or  otherwise,  when  he  was 
angry? 

*^r.  Hamilton:  Object;  that  is  not  the  prop- 
er question. 
•TTie  Court:  Objection  sustained. 
"BIr.  Holt:  Exception. 

"Q.  Did  you  know  bis  general  reputation  in 
the  community  in  which  he  lived  for  peace 
and  <iQ]etude  or  for  violence?  A.  I  knew  faia 
reputation:  yea. 

"Q.  Wen,  what  was  that  reputation— good  or 
bad  as  to  peace  and  quietude  or  violence?  A, 
Wdl.  be  when  he  got  angry— 

*^r.  HamUton:  Object;  and  ask  that  It  be 
takes  from  the  jory, 

rrhe  Court:  Objection  sustained.  Gentle* 
men  of  the  jury,  you  will  disragafd  the  last 
aaswer  of  the  witness. 
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"Mr.  Holt:  Exception. 

"Q.  Now,  Mr.  Caaad,  answer  the  qnestlon  as 
to  bis  general  reputation,  whether  it  was  good 
or  bod  in  those  respects  that  I  have  men- 
tioned.  A.  Bad." 

Appellant  contends  that  the  court  erred 
in  refusing  to  allow  the  question  to  be  asked 
as  It  was  first  asked,  and  that,  by  limiting 
the  proof  of  the  deceased's  reputation  to  the 
general  question,  error  was  committed.  The 
general  rule  Is  undoubtedly  to  the  effect  that 
proof  of  character  of  tbe  deceased  In  prose- 
cutions for  homicide  Is  not  confined  to  gen- 
eral reputation,  that  bis  character  under  spe- 
cial and  exertional  circumstances  may  be 
shown,  where  such  drcumstances  appear  to 
have  existed  at  the  time  of  the  affray  In 
which  the  killing  took  place.  See  note  to 
State  V.  Feeley.  3  li.  B.  A.  (N.  S.)  851.  The 
Jury  had  before  It  the  fact  that  the  reputa- 
tion of  the  deceased  for  peace  and  quietude 
or  violence  was  bad.  It  also  had  before  it 
the  circumstances  of  the  controversy  out  of 
which  the  killing  arose,  the  angry  actions  of 
the  deceased,  according  to  the  testimony  of 
the  appellant  and  his  witnesses.  If  the  gen- 
eral reputation  of  the  deceased  for  peace  and 
quietude  was  bad,  it  is  difficult  to  see  how 
It  would  be  different  if  he  were  angry.  The 
apiwHant  apparantly  seeks  to  Intensify  the 
r^utfttioD  of  the  deceased  as  a  man  of  vio- 
lence. The  admission  of  the  answer  to  the 
question  as  asked,  and  excluded,  would  have 
added  nothing  to  the  Jury's  Information,  and 
Its  exclusion  deprived  the  appellant  of  no 
material  evidence,  nor  under  the  circum- 
stances of  this  case  did  it  prejudice  bim. 
Theoretically,  adhering  to  the  strictest  tech- 
nical rules,  the  question  was  proper,  and 
the  answer  thereto  should  have  been  admit- 
ted. We  are  aware  that  this  court  has  held 
that  tbe  doctrine  of  harmless  error.  In  a 
criminal  case,  is  dangerous  (State  v.  Cbesher, 
22  N.  M.  319,  325,  161  Pac.  1108),  but  It 
would  be  Indulging  In  refinements  too  subtle 
for  practical  application,  to  hold  that  the  ex- 
clusion of  such  an  answer,  under  the  drcum- 
stances of  this  case,  Is  prejudicial  and  revers- 
ible error. 

[2]  2.  The  defense  put  In  evidence  the  fact 
that  the  deceased  had  n^lected  the  alfalfa, 
by  allowing  it  to  lie  on  the  ground  10  or  12 
days  after  cutting,  and  to  bleach  and  lose 
weight,  as  a  reason  why  the  defendant  had 
declared  deceased's  lease  forfeited,  and  as  ac- 
countlrv  for  defendant's  conduct  in  closing 
up  the  entrance  to  the  field  and  forbidding 
deceased  to  enter  with  his  hay-baling  out- 
fit. In  rebuttal,  the  prosecution  showed  over 
objection,  which  is  now  urged  as  error,  that 
the  hay  was  not  damaged  by  the  delay  in 
baling,  seeking  thereby  to  draw  the  infer- 
ence that  defendant's  motive  In  closing  the 
entrance  and  forbidding  deceased  to  enter 
was  not  as  claimed  by  bim.  ta  surrebuttal, 
defendant  lAows  that  the  hay  was  greatly 
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damaged  by  the  delay  In  baling.  This  tes- 
timony all  reflected  apon  tbe  good  faith  of 
the  defendant  In  his  conduct  Immediately 
preceding  the  homicide,  and  we  fall  to  ap- 
preciate the  objection  urged  by  counsel  for 
the  defendant.  Of  course  the  real  question 
was  not  what  the  actual  condition  of  the 
hay  was,  but  what  defendant  reasonably  be- 
lieved it  to  be  on  account  of  deceased's  de- 
lay. But  the  drcumstances  were  such  that 
the  defendant  claimed  to  know  the  condi- 
tioa  of  the  hay,  which  could  only  be  true  by 
examination  by  him,  and  the  real  fact  as  to 
sncb  condition  reflected  directly  vcpon  hla 
(daim  to  know  such  condition. 

[3]  3.  Defendant's  requested  Instruction 
No.  1,  was  iffoperly  refused.  It  was  as  fol- 
lows: 

"Yoa  are  butmcted  that,  if  yon  believe  from 
the  evidence,  that,  prior  to  the  shooting  al- 
leged in  the  indictment  in  this  case,  the  de- 
ceased bad  committed  a  breach  of  his  contract 
with  the  defendant  by  willfully  failing,  neglect- 
ing, or  refusing  to  bale  the  alfalfa  on  the  Cased 
ranch  at  the  proper  time,  or  within  the  proper 
time  after  the  same  had  been  cut,  then,  as  a 
matter  of  law,  defendant  bad  a  lawful  right  to 
terminate  the  existing  contractual  relations  be- 
tween himself  and  deceased,  and  to  forbid  him 
again  to  bring  his  baling  outfit  <m  the  premises 
and  to  deny  him  the  farther  bbc  of  the  en- 
trance to  said  premises,  near  whi<^  the  afore- 
said shooting  occurred;  and  that  defendant  bad 
a  lawful  right  to  resist  any  forcible  attempt 
upon  the  part  of  the  deceased  to  effect  an  en- 
trance to  defendant's  premises  through  said 
gate,  with  such  degree  of  force  as  was,  or  to 
the  defendant  appeared  to  be,  necessary  to  re- 
pel such  attempted  fordble  entrance  upon  the 
part  of  the  deceased." 

TbiM  instnictlon  brings  Into  the  case  the 
question  of  the  right  to  redst  trespass  upcm 
real  property,  and  does  not  give  the  law  up* 
on  the  subject.  The  instruction,  as  present- 
ed, would  autbOTto  the  Jury  to  beltmre  that 
the  defendant  was  Justified  in  killing  de- 
ceased, in  resisting  bis  entrance  upon  the 
land.  The  law  was  correctly  given  in  in- 
struction No.  12U  as  fellows: 

"You  are  instructed  that  the  defendant  had 
a  lawful  right,  upon  bis  own  premises,  in  a 
peaceable  manner,  to  inform  the  deceased  of 
defendant's  desire  to  terminate  the  existing 
contract  between  the  deceased  and  the  defend- 
ant; and.  if  you  believe  from  tfae  evidence,  that, 
at  the  time  of  the  shooting,  the  defendant  was 
upon  bis  own  premises,  eagaged  in  the  peace- 
able mission  of  informing  the  deceased  of  de- 
fendant's desire  to  terminate  such  existing 
contract,  and  that  there  was  no  overt  act  by 
the  defendant  until  the  instant  when  the  fatal 
shot  was  fired  by  defendant,  under  the  circum- 
stances and  in  the  belief  testified  to  by  de- 
fendant,^ then,  under  such  drcumstanees,  the 
defendant  would  not  in  law  be  regarded  as  the 
aggressor;  but  it  Is  for  you  to  determine,  in 
the  light  of  all. the  testimony  in  the  case  which 
you  believe  to  be  true,  aa  to  who  was  the  ag- 


gressor at  the  time  of  the  fatal  encounter;  and. 
before  you  can  find  that  the  defendant  was  the 
aggressor,  j-ou  must  be  convinced  of  such  fact 
by  the  evidence  which  you  believe  to  be  true, 
beyond  a  reasonable  doubt" 

The  portions  of  Instruction  No.  12,  objected 
to  by  the  defendant,  were  not  improper. 
Counsel  admitted  the  correctness  of  the  same, 
in  so  far  as  they  explained  the  law  of  self- 
defense,  but  insisted  they  gave  the  Jury  a 
wrong  impression  without  the  giving  of  re- 
quested instructi<m  No.  1  In  connection 
therewith.  As  before  seen,  requested  In- 
struction No.  1  was  emmeoQS.  wap  propniy 
refused,  and  the  defendant  is  not  in  a  posi- 
tion to  assign  error  for  tbat  reas<m.  But 
the  instmctlon  complained  ct  in  connection 
with  instruction  No.  12K,  above  set  out,  was 
In  no  sense  misleading.  The  latter  instnic- 
a<m  fully  and  spedflcaUy  advised  the  Jury 
that,  If  the  fiicts  were  as  claimed  the  de- 
fendant, be  would  not  be  the  aggressor,  and 
would  not,  by  reason  of  having  nailed  up  the 
gate  and  having  forbidden  deceased  to  enter, 
be  dc^MTived  of  the  right  of  self-defmse. 

[4]  4.  The  requested  instruction  No.  S  was 
fully  covered  by  Instruction  No.  12,  and  was 
properly  refosed.  The  court  Is  not  bound  to 
give  requested  instructions  which  are  mere- 
ly cnmolatlTe.  A  carefnl  reading  of  all  tbe 
Instructions  and  those  requested  convlnoes 
us  that  tfae  case  was  fully  and  fairly  vee- 
seoted  to  the  Jury. 

The  Judgment  is  therefore  affirmed,  and 
It  is  so  ordered. 

PARKER  and  DAVIS,  JJ.,  concur. 


(24  Aril.  lOS) 

ATCHISON.  T.  &  S.  F.  RY.  CO.  V.  HOPKINS. 
(No.  2006.) 

(Supreme  Court  of  Arizona.   May  26^  1922.) 

1.  Death  «S995(3)-Oanaoss  asdar  feriaral  aet 
measured  ky  loss  of  expeeted  paesnlary  hemm- 

fits. 

Federal  Employers'  Liability  Act  April  22, 
1906  (U.  3.  Comp.  St.  SS  8657-^865),  i  1,  was 
enacted  to  provide  for  the  making  of  com- 
pensation by  way  of  damages  to  the  members 
of  the  classes  mentioned  for  the  pecuniary  loss 
ceased  by  the  wrongful  death  of  an  employee, 
and  such  damages  are  measured  by  the  benefits 
of  which  tbey  have  been  dq>rived,  being  such 
pecuniary  assistance  or  support  aa  they  might 
reasonably  have  expected  to  receive  had  the 
employee  lived. 

2.  Death  «=s>l8(3)— Raoevery  siay  bs  kasei  en 
moral  oMIgatlso  to  sapport 

Recovery  for  death  under  the  federal  Bm- 

ployers'  Liability  Act  April  22»  1908,  {  1  (U. 
S.  Comp.  St.  {  8657),  for  the  benefit  of  de- 
fendants, may  be  founded  upon  a  merely  moral 
obligation  resting  upon  decedent  to  render  pe- 
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caniary  aid  or  anpport  u  diatinsniahed  from  a 
l(«al  daty  ao  to  do. 

3.  Death  «=»I8(3)— "Dapeadmr  wttbia  feder- 
al Eaployen^  Liability  Act  defined. 

To  authorize  recovery  for  death  under  fed- 
cral  Shnployera'  LJabiUty  Act  of  April  2%  1906 
(U.  8.  Comp.  St.  %%  8657-8665),  for  the  benefit 
of  oext  of  kin  "dependent"  on  the  deceased,  a 
Bbowioff  of  partial  dependency  for  support  is 
sufficient,  but  the  drcnmBtances  must  show 
some  disabflity  or  incapacity  coupled  with  lack 
of  property  meana  from  which  arises  a  need 
for  support  with  a  recognition  of  that  need  by 
the  deceased  either  by  actual  contribatlona  or 
a  fixed  porpose  to  render  audi  conteibntiona  to 
the  extent  that  there  existed  a  reasonable  ex- 
pectation of  the  deriTation  of  pecuniary  ben- 
efits from  the  continuance  of  the  life  of  the  de- 
ceased. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrat  and  Second  Series,  Depend- 
ent] 

4.  Death  ^77  —  Finding  of  "depesdeaoy" 
witbli  federal  Aol  eestalsed. 

In  an  action  for  death  under  the  federal 
Employers'  liability  Act  of  April  22,  1908,  §  1 
(U.  S.  Comp.  St.  8  8657).  for  the  benefit  of 
decedent's  minor  brothers  and  sisters,  the  de- 
pendent next  of  kin,  evidence  of  a  necessitoos 
want  on  their  part,  contributions  actually  made 
for  their  support,  and  expressions  of  purpose 
to  continue  such  contributions  Aeld  to  justify 
a  findinr-of  dependency  within  the  act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea*  First  and  Second  Seriea,  Depend- 
ency,] 

Appeal   from   Superior  Oonrt,  Tavapat 
Goonty;  John  J.  Sweeney,  Judge. 

Action  by  J.  O.  Hopkins,  as  administratrix 
of  the  estate  of  Roy  James  Shomber,  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company.  EYom  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Th\B  action  was  brought  by  J.  O.  Hopkins, 
as  administrator  of  the  estate  of  Roy  James 
Shomber,  deceased,  against  the  appellant 
railroad  company  under  the  provisions  of  the 
act  of  Congress  commonly  known  and  refer- 
red to  as  the  federal  Employers'  Liability 
Act  of  AprU  22,  1908  (U.  S.  Comp.  St  n 
8697-8665),  to  recover  the  damages  sustained 
by  the  dependent  next  of  kin  by  reason  of 
the  death  of  the  decedent  Upon  the  trial 
it  was  stipulated  that  the  decedent  came  to 
his  death  on  July  9,  1920,  while  In  the  em- 
plcv  of  the  app^ant  company,  as  a  brake- 
man,  in  the  operation  of  a  train  of  cars  en- 
gaged  in  an  interstate  shipment  of  freight, 
and  tliat  his  death  occurred  under  such  clr- 
comstances  "as  will  authorize  his  adminis- 
trator, the  plaintiff  in  this  action,  to  recover 
a  judgment  against  the  defendant  company, 
if  the  evidence  discloses  that  said  deceased 
left  next  of  kin  dependent  upon  him  as  alleg- 
ed in  the  complaint  It  is  understood  that 
defimdant  does  not  admit  that  deceased  1^ 
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any  next  of  bin  dependent  upon  him,  that 
fact  being  a  matter  In  issue  under  the  plead- 
ings." 

Upon  the  Issue  thus  made  the  parties  went 
to  trial  tb  a  Jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff.  From  the  Jndgmrat 
entered  on  such  verdict,  this  appeal  is  taken. 

The  contMtlons  of  the  appellant  are  based 
upon  the  asserted  insufflclMicy  of  tlie  evi- 
dence to  support  the  Judgment,  and  a  some- 
what full  statement  of  the  testimony  la  re- 
quired in  order  to  present  the  questions  for 
decision. 

At  the  time  of  his  deatb  Qw  decedent  was 
18  years  of  age,  and  unmarried'  His  father 
had  died  in  October,  1919,  and  his  mother  In 
Blarch,  1920.  For  four  or  five  years  priOT  to 
his  death  decedent  had  been  out  of  school, 
during  which  time  he  was  working,  and  was 
practically  self-supporting.  The  testimony 
discloses  that  he  was  a  steady  boy,  of  good 
habits,  a  good  werker,  fuUy  developed,  and 
In  good  physical  condition.  About  two  years 
prior  to  his  death  be  had  been  employed  by 
the  appellant  as  a  freight  trucker  at  Walton, 
Kan.,  and  as  car  sealer  and  yard  switchman 
at  Ash  Fork,  Ariz.,  and  later  as  brakeman 
between  Ash  Fork  and  Phoenix.  After  his 
father's  death  his  mother  asked  him  to  come 
to  Walton.  In  response  to  this  request,  and 
about  March  1,  1920,  he  obtained  a  leave  of 
absence  and  went  to  Walton  for  the  purpose 
of  assisting  bis  mother,  and  helping  her  to 
care  for  his  four  minor  brothers  and  sisters, 
by  continuing  his  Aither's  business  of  driving 
a  truck  between  Newton  and  Walton,  expect- 
ing to  return  to  his  railroad  employment  In 
Ash  Fork  "If  he  could  not  make  it  go"  In 
Walton.  At  decedent's  death  the  Shomber 
family  consisted  of  the  foUowtng  members, 
brothers  and  sisters:  Clarence,  aged  31,  liv- 
ing In  Boston  with  his  wife ;  Emest  D.,  aged 
29,  who  had  married  about  8  years  before, 
and  was  residing  at  Blythe,  Cel.;  Ethel 
Hopkins,  wife  of  the  appellee,  Hopkins,  a 
telegraph  operator,  who  had  been  married 
5  years,  and  was  living  at  Ash  Fork,  Ariz, 
with  her  husband  and  two  young  children ; 
Ruby,  a  trained  nurse  aged  22  years,  who 
had  married  after  her  mother's  death;  Ada 
Egt>ert,  who  had  been  married  for  more  than 
3  years,  and  who  had  been  Uving  at  home 
with  her  mother.  Then  followed.  In  the  or- 
der of  age,  after  the  deceased,  Roy  James' 
Shomber,  the  four  minor  brothers  and  sis- 
ters, beneficiaries  herein:  Lawrence  Wil- 
liam, aged  16  years,  Frank  Henry,  aged  13 
years,  Nora  Ann,  aged  11  years,  and  Zena, 
aged  8  years. 

Following  the  funeral  of  Mrs.  Shomber, 
which  was  attended  by  appellee  and  all  the 
Shomber  children,  excepting  Clarence,  the 
disposition  to  be  made  of  the  four  younger 
children  was  discussed  by  the  deceased  with 
his  brother  Brnest  and  the  appellee,  in  the 
presmce  of  Lawrence.   Arrangemmts  were 
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made  whereby  the  appellee  and  bis  wife  took 
Nora  with  them  to  Ash  Fork,  Ernest  took 
Frank  and  Zena  to  Blythe,  and  Lawrence 
remained  at  Walton,  where  he  has  since  liv- 
ed with  his  sister,  Mrs.  Egbert,  who  remain- 
ed in  the  old  family  home.  During  tbe  con- 
versation referred  to  Roy  expressed  his  in- 
tention of  returning  to  Preseott  to  resume 
his  railroad  employment  as  soon  as  he  could 
obtain  transportation,  and  to  assist  tbe  oth- 
ers financially  In  taking  care  of  the  children, 
and  stated  to  Mrs.  Hopkins  that  "he  was 
satlsded  that  he  could  help  us  to  tbe  extent 
of  at  least  $25  a  month  for  each  of  tbe  chil- 
dren, and  agreed  to  contribute  what  he  could, 
which  he  thought  would  be"  tbe  amount 
mentioned.  The  deceased  remained  at  Wal- 
ton until  May  1st,  reached  Ash  Fork  May  8d, 
and  resumed  his  railroad  employment  on 
May  6th,  continuing  in  such  work  until  ho 
was  killed  on  July  9th  following.  His  earn- 
ings during  this  period  ot  64  days  aggregat- 
ed $414.33,  of  which  amount  $75.60  was 
"back  pay"  adjustment,  earned  but  not 
drawn  during  his  life.  Of  $173.87  earned  for 
the  month  of  May  be  had  been  paid  $143.33, 
and  of  $173.52  for  the  month  of  June  he  had 
received  $141.28,  a  total  of  $284.61. 

Before  resuming  his  railroad  work  the  de- 
ceased had  some  further  discussion  with  the 
appellee  and  Mrs.  Hopkins  regarding  the 
four  diildroi,  concerning  which  appellee  tes- 
tlfled: 

"He  came  Into  my  office  the  night  before  he 
left  Ash  Fork,  Inquired  how  Nora  was  getting 
along,  and  said  he  was  going  to  work,  and  just 
fls  soon  as  he  got  straightened  out  he  would 
start  in  to  send  us  money  and  help  take  care  of 
them." 

Mrs.  Hopkins  testified: 

"He  said  he  wanted  Nora  and  the  children 
(mentioning  Nora  especially,  because  she  was 
with  me)  to  have  a  good  education,  something 
be  hadn't  had,  and  was  willing  to  sacrifice  him- 
self so  that  they  might  have  an  education." 

During  the  mouth  of  June  he  paid  tbe  ap- 
pellee $25  on  Nora's  account  and  gave  Nora 
$2  In  cash,  some  candy,  and  shoes.  During 
the  same  month  he  sent  Lawrence  $20  in 
cash.  The  testimony  further  shows  that  to 
various  witnesses  the  deceased  repeatedly 
stated  that  it  was  bis  Intention  to  assist  his 
dependent  brothers  and  sisters  in  a  pecun- 
iary way.  As  we  have  Indicated,  the  testi- 
mony fairly  shows  that  the  placing  of  the 
children  with  the  various  sisters  and  broth- 
ers was  In  pursuance  of  the  agreement  of  the 
parties  to  provide  for  the  support  of  the  chil- 
dren, to  aid  in  the  accomplishment  of  which 
tbe  promise  of  deceased  was  made. 

The  obJecticKLB  made  raise  the  qnestlonB 
whether  any  of  the  minor  children  were  in 
fact  dependent  upon  the  deceased  at  the  time 
of  his  death,  within  the  meaning  of  the  act 
of  Congress,  and  whether  such  evidence  Jus- 
tifies a  findlus  that  any  of  the  beneficiaries 


in  whose  behalf  damages  were  awarded  sus- 
tained any  actual  pecuniary  loss  through  the 
death  of  the  deceased.  The  amount  award- 
ed was  by  the  jury  apportioned  amongst  the 
minor  children  as  follows;  Lawrence  Wil- 
liam Shomber,  aged  15,  $540;  Frank  Henry 
Shomber,  aged  13,  $900;  Nora  Ann  Shomber, 
aged  11,  $1,260;  Zena  Shomber,  aged  8,  91,- 
800 ;  a  total  of  $4,500. 

Paul  Bnrks,  of  Los  Angles,  CaL,  Norrta 
&  Norrls,  of  Preseott,  and  Chalmers,  Stahl. 
Fennemore  ft  Longan,  of  Pluenix,  for  appel- 
lant 

O'SulUvan  St  Morgan,  of  Prescottt  for  ap- 
pellee. 

FLANIOAN,  J.  (after  stating  the  facta  as 
above).  Tbe  dectalon  of  the  case  calls  fbr  a 
construction  of  Act  Ccmg.  April  22,  1908.  S5 
f!tat  66,  ch.  149,  cfRhiaonly  known  as  ttie  Em- 
ployers' Uablllty  Act  (U.  S.  Comp.  8t  U 
8657-8666),  to  de^mlne  whether  the  fonr 
minor  diildren  may  properly  be  said  to  be 
"next  of  kin  depen^nt  upon  muSi  onployee,** 
within  the  meaning  of  the  act;  of  which  the 
part  pertinent  to  tbts  case  Is  section  1  (sec- 
tion 8657),  reading  as  follows: 

"Every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the  aeveral 
states  or  territories,  or  between  any  of  the 
states  and  territories,  or  between  the  District 
of  Columbia  and  any  of  the  states  or  Territo- 
ries, or  between  the  District  of  Colambia  or 
any  of  the  states  or  territories  and  any  for- 
eign nation  or  nations,  shall  be  liable  in  damag- 
es to  any  person  suffering  injury  while  he  is 
employed  by  sucb  carrier  In  sueb  conmierce,  or. 
in  case  of  the  death  of  such  employee,  to  his 
or  her  personal  representative,  for  the  benefit 
of  the  surviving  widow  or  husband  and  chil- 
dren of  such  employee;  and.  If  none,  then  of 
such  employee's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  andi  em- 
ployee, for  such  injury  or  death  resulting  In 
whole  or  in  part  from  tbe  negligence  of  any  of 
the  officers,  agents,  or  employees  of  sudi  car- 
rier, or  by  reason  of  any  defect  or  Insufficiency, 
due  to  its  negligence,  in  its  cars,  engines,  appli- 
ances, machinery,  track,  roadbed,  works,  boats, 
wharrsB,  or  other  equipment." 

In  Michigan  Coitrai  R.  Go.  t.  Vreeland, 
227  U.  B.  59,  33  Sup.  Ct.  192,  67  L.  Ed.  417. 
Ann.  Ga&  19140,  176,  which  was  an  action 
brought  by  the  administrator  for  the  boi^t 
of  the  aurvlTing  widow  of  decedent,  the 
court,  speaking  of  the  nature  of  Oie  liability 
under  this  act.  said: 

"Tbe  obviooB  purpose  of  Congress  was  to 
save  a  right  of  action  to  certain  relatives  de- 
pendent upon  an  employee  wrongfully  injured, 
for  the  loss  and  damage  resulting  to  them  finan- 
cially by  reason  of  the  wrongful  death.  •  •  • 
This  cause  of  action  is  independent  of  any 
cause  of  action  which  the  decedent  bad,  and 
Includes  no  damages  which  he  might  have  re- 
covered for  his  injury  if  he  had  survived.  It  Is 
one  beyond  that  which  the  decedent  bad— one 
proceeding  upon  altogether  different  princi- 
ples. It  is  a  liability  for  the  loss  and  dam^e 
sustained  by  relatives  dependent  upon  the  de- 
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cedoit  It  Is  th«ntore  a  HabUity  for  the  pe- 
ramaiy  damac*  resnltiDg  to  them  and  for  ttiat 
only.** 

American  R.  Oo.  at  Porto  Rico  v.  Dldrick- 
■en,  227  U.  S.  145,  S3  Sup.  Ct.  224,  57  L.  Ed. 
456,  was  an  action  brought  by  the  adminis- 
trator for  the  beieflt  of  the  parents,  and  the 
court  said: 

"But  the  ict,  in  caee  of  the  deatb  of  aucb  an 
employee  from  his  injury,  creates  a  new  and 
distiDct  right  of  action  for  the  benefit  of  the  de- 
pradent  relatives  named  in  the  statute.  The 
damages  recOTorable  are  limited  to  such  loss 
M  results  to  them  beoiuse  they  ban  been  de- 
prived of  a  reasonable  expectation  of  pecuniary 
benefits  by  the  wrongful  death  of  tin  injured 
employ^.  The  damage  is  limited  strictly  to  the 
financial  loss  thui  sustained." 

To  the  same  effect  are  the  decisions  in 
Gulf,  Cola  &  8.  F.  R,  Co.  t.  McGInnls,  228 
U.  S.  173,  38  Sup.  Ct.  426,  67  L.  Ed.  785,  and 
Garrett  t.  LoulsviUe,  N.  E.  Co.,  235  U.  S. 
306,  35  Sup.  Ct.  32.  59  L.  Ed.  242. 

From  these  decisions  It  appears  that — 

The  damages  aUowed  "are  such  as  flow  from 
the  deprivation  of  the  pecuniary  beneQts  which 
the  beneficiaries  might  have  reasonably  receiv- 
ed if  the  deceased  had  not  died  from  his  inju- 
ries. The  pecuniary  loss  is  not  dependent  upon 
any  legal  liability  of  the  injured  person  to  the 
beneficiary.  That  is  not  the  sole  test.  Here 
must,  however,  appear  some  reasonaUe  expec- 
taUoQ  of  pecuniary  asBistaoce  or  support  of 
which  they  have  been  deprived."  Wchlgan 
Cent.  B.  Co.  t.  Vreelaud,  supra. 

See,  also,  Dooley  t.  Seaboard  Air  Line  R. 
Co..  163  N.  a  454,  79  S.  B.  970,  L.  R  A. 
1»16B,  18S;  Pittsburgh,  C,  O.  ft  St.  L.  Ry. 
Co.  V.  CoUard's  Adm'r,  170  Ey.  239,  185  S. 
W..U08.  L.  R.  A.  1918B.  273.  and  MoCTett  v. 
B.  &  O.  R.  Co,,  135  C.  C.  A.  607,  220  Fed.  89. 

[1,2]  The  constructicm  of  the  act  In  the 
cases  cited  leaves  no  room  to  doubt  that  the 
statute  was  enacted  to  provide  for  the  malE- 
ing  of  compensation  by  way  of  damages  to 
the  members  of  the  classes  mentioned  for 
the  pecuniary  loss  they  may  suffer  by  the 
wrongful  death  of  the  employee,  and  that 
such  damages  are  measured  by  the  benefits 
of  which  they  have  been  deprived,  being 
such  pecuniary  assistance  or  sut)port  as  they 
might  reasonably  have  expected  to  receive 
had  the  employee  lived.  And  it  would  sim- 
ply Im  an  attempt  to  demonstrate  what  is 
obvioua  to  argue  the  patent  proposition  that 
audi  expectation  entertained  by  certain  of 
the  pefwma  in  the  classes  mentioned  as  sur- 
rlving  parents  or  collateral  heirs,  hnsband, 
or  adult  cblldrCT.  may  be  founded  upon  a 
merely  moral  obligation  resting  upon  the  de- 
eedoit  to  render  such  aid,  as  distinguished 
from  a  legal  duty  so  to  do.  See  Michigan 
Cent  R.  Go.  t.  Treeland,  Oooley  v.  Seaboard 
Air  Une  R.  Co.,  supra,  and  Seaboard  Air 
line  T.  Kenney,  240  U.  S.  86  Sup.  Ct. 
458,  60  Ia  Ed.  762. 

So^  U  In  this  case  It  appeara  that  at  tbe 


time  of  the  decedenf  B  deatti  tbsn  existed 
the  required  relationship  witti  dependency 
on  tbe  part  of  tbe  sturrivbig  relatives,  and 
a  reasonable  expectatimi  that  the  decedent 
would  fulflll  the  purely  moral  obligations 
arising  out  of  sucb  conditions  to  support  bis 
kinafoUc,  recovwy  may  be  had  -  accordingly. 

Mo  qnestlon  is  made  as  to  tbe  existence  of 
tbe  required  relationsblp  of  Qie  minor  chil- 
dren named,  but  the  controrersy  arises  aa 
to  title  meaning  of  the  term  "dependent,"  it 
being  asserted  by  appellant  that  the  minor 
children  were  not  In  fact  such  dependents 
under  the  terms  of  tbe  act  of  Gongreas,  and 
strenuously  Insisted: 

'Hiat  within  the  purview  of  the  act  such  con- 
dition of  dependency  Is  not  established  by  the 
showing  of  a  voluntary  unexecuted  oral  prom- 
ise, prompted  by  fraternal  instincts  on  tbe  part 
of  the  deceased,  to  make  future  contribatloos 
to  the  extent  of  his  ability  towards  tbe  educa- 
tion and  support  of  such  children,  even  though 
such  promise  was  followed  by  occarional  gifts 
or  contribntiona." 

tl]  However  varying  may  be  the  connota- 
tions of  the  term  "dependent"  tn  different 
relations  of  contract  or  status,  we  think  that 
for  the  purpose  of  this  case  it  Is  sufficient 
to  point  out  that  there  is  denoted  in  tbe  le- 
gal and  customary  use  of  the  term  the  Idea 
of  tbe  sustaining  or  support  of  one  person  by 
another,  or  the  reliance  by  one  upon  another 
either  wholly  or  partially  for  support  It 
has  been  said  that,  generally  speaking,  a  de- 
pendent is  one  who  Is  sustained  by  another, 
or  relies  for  support  upon  the  aid  of  another. 
Murphy  v.  Nowak,  223  111.  801,  79  N.  E.  112, 
7  L.  R.  A.  (N.  S.)  393. 

In  Keller  v.  Industrial  Commission,  291 
ni.  314, 126  N.  E.  162,  a  dependent  is  defined 
as  follows: 

"In  law,  a  'dependent*  Is  one  irbo  Is  sustained 
by  another  or  relies  for  support  upon  tbe  aid 
of  another;  wbo  looks  to  another  for  support 
and  relies  upon  another  for  reasonable  neces- 
saries consistent  with  the  dependent's  position 
in  Mf  e.- 

It  seems  to  be  settled  that,  under  compen- 
satory and  beneficiary  provisions  of  law  or 
contract  In  favor  of  dependents,  generally 
speaking,  It  Is  not  contemplated  or  required 
thereby  that  an  entire  dependency  exist,  but 
It  will  be  sufficient  If  the  need  Is  partial.  If 
it  is  a  substantial  need.  McCarthy  v.  New 
England  Order  of  Protection,  153  Mass.  314, 
26  N.  E.  866,  11  L.  B.  A.  144.  25  Am.  St  Rep. 
637.  For  cases  under  the  act  In  question  see 
Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v.  Col- 
lard's  Adm'r,  supra ;  Dooley  v.  Seaboard 
Air  Line  B.  Co.,  supra;  Moffett  v.  B.  ft  O. 
R  Co..  supra.  See,  also,  Bruckshaw  r.  Chi- 
cago, R.  I.  &  P.  Co.,  173  Iowa,  207,  165  N. 
W.  278,  and  Richelieu  v.  Union  Pac  R  Co., 
97  Neb.  360, 149  N.  W.  772,  In  both  of  which 
cases  recovery  was  allowed  under  tbe  Em- 
ployers' LlablUtjr  Act  upon  a  sbowing  at  par- 


Digitized  by  Google 


70 


207  PACaFIO  REPORTER 


(Ariz. 


tial  dependency ;  In  Qie  Richelieu  Case,  In 
behalf  of  a  sister,  and  in  the  Bruckshaw 
Case  In  behalf  of  a  sister  and  a  niece. 

The  meaning  of  the  term  "dependent"  as 
It  Is  used  In  the  Employers*  Liability  Act 
was  Tery  fully  considered  in  Southern  K. 
Co.  V.  Vessell,  192  Ala.  440,  68  South.  336, 
Ann.  Cas.  lOlTD,  892,  which  was  an  action 
brought  under  the  Employers'  Liability  Act 
for  the  benefit  of  a  sister  of  the  decedent 
The  court  In  that  case  followed  Uie  decision 
in  Bortle  v.  Northern  Pac.  R,  Co.,  60  Wash. 
654,  111  Pac.  789,  Ann.  Cas.  1912B,  732, 
which  construed  a  statute  of  the  state  of 
Washington,  and  applied  the  constructi<m 
made  In  the  Bortle  Case  to  the  federal  act 
Although  the  decision  was  adverse  to  the 
claim  made  on  behalf  of  the  sister,  we  think 
the  language  quoted  with  approval  from  Dn- 
val  T.  Hunt,  34  Fla.  85,  15  South.  876,  quite 
clearly  states  the  mle  to  be  followed: 

"W«  think  that,  when  the  suit  is  brought  by  a 
person  who  basei  hii  right  to  recorer  upon 
the  fact  that  he  is  a  dependent  upon  the  de- 
ceased for  8upi>ort,  then  be  must  show,  re- 
gardless of  any  ties  of  relatiooabip  or  strict 
legal  right  to  eucb  Bupport,  that  be  or  she  was, 
either  from  the  drsability  of  age,  or  nonage, 
physical  or  mental  incapacity,  coupled  with  the 
lack  of  property  means,  dependent  in  fact  upon 
the  deceased  for  support  There  mast  be,  when 
adults  claim  such  dependence,  an  aetoal  inabil- 
ity to  support  themselves,  and  an  actual  de- 
pendence upon  some  one  else  for  support, 
coupled  with  a  reasonable  expectation  of  sup- 
port, or  with  some  reasonable  claim  to  support 
from  the  demaaed." 

[S]  The  circumstances  must  show  tome 
disability  or  Incapacity  of  the  character  re- 
ferred to,  from  which  arises  a  need  for  sup- 
port on  the  part  of  the  next  of  kin,  with  a 
recognition  of  that  need  by  the  deceased,  to 
tiie  extent  that  there  existed  a  r^sonable 
expectation  of  the  derlvatloii  of  pecuniary 
bmeflta  from  the  continuance  of  the  life  of 
the  decedent  In  fine,  the  question  in  this 
case  is:  Was  there  a  necessitous  want  on  the 
part  of  these  minor  children  for  support,  and 
was  this  want  recognized  by  the  decedent 
either  by  actual  financial  contributions  or  by 
fixed  purpose  to  r^der  such  contributions. 
BO  that  it  could  be  said  there  was  a  reason- 
able oqieotatlon  that  sndi  assistance  would 
have  been  given  bad  be  lived? 

[4]  In  the  appUcatim  of  this  rule  to  Hie 
case  here  we  may  remark  that  fha  facts 
shown  distinguish  ft  broadly  from  the  Bortle 
and  Vessell  Cases,  and  in  some  respects  from 
all  other  cases  that  have  been  dted  to  us 
or  that  we  have  found.  The  decedent,  very 
shortly  after  recognizing  the  actual  need  of 
his  minor  tMrothras  and  risters  for  substan- 
tial aid  and  support,  and  after  promising  to 
assume  the  responsibility  of  cmitrlbuttng  to 
sudA  support^  came  to  his  death  within  the 
short  space  of  64  days  after  taking  up  a  lur 
cratlva  employment  In  addition  to  this,  at 


the  family  conference  held  at  the  time  of 
the  mother's  funeral  the  promise  of  the  de- 
ceased was  made  in  effect  to  those  who,  like 
himself,  were  under  an  obligation  to  take 
care  of  these  children,  and,  from  the  moral 
standpoint,  at  least  the  other  brothers  and 
sisters,  performing  the  duties  they  had  as- 
sumed under  the  dictates  of  fraternal  affec- 
tion, were  entitled  to  rely  upon  decedent's 
help  in  accordance  with  his  undertaking.  It 
is  not  to  be  doubted  that  there  existed  a  con- 
dition of  necessitous  want  on  the  part  of 
such  minors.  This  need  was  recognized  by 
the  decedent  and  the  other  members  of  the 
family,  who  took  ui>on  thanselves  the  obliga- 
tion of  providing  therefor.  Decedent  did  In 
fact  begin  to  fulfill  his  promise  by  making 
actual  contributions  In  money.  That  audi 
contributions  were  not  made  regularly  or 
punctually  at  stated  times  does  not  seem  to 
us  to  be  of  controlling  importance.  If  a 
longer  time  had  elapsed  before  his  death, 
during  which  ranlttances  had  been  made  by 
him  at  Irregular  Intervals,  or  not  at  all,  or, 
on  the  other  hand,  be  had  fulfilled  his  prom- 
ise. It  could,  of  course,  be  more  definitely 
known  in  what  measure  be  Intended  to  re- 
spond to  the  obligations  of  bis  fraternal  re- 
lationship. But,  as  the  case  had  necessarily 
to  be  decided  on  the  facts  arising  during  tbe 
short  time  the  decedent  lived.  It  appears  to 
us  that  tbe  drcumstauces  under  which  the 
promise  was  given,  the  contributions  actual- 
ly made  soon  afterwards,  and  decedent's  ex- 
pressions of  purpose  to  continue  them  might 
well  Justify  a  Jury  In  finding  that  In  all  rea- 
sonable pn^blUty  tbe  deceased  would  con- 
tinue to  respond  to  tbe  moral  obligations  he 
had  recognized  and  assumed. 

It  Is  thus  seen  that  we  cannot  accede  to 
the  appellant's  contention  that  a  mere  tm- 
eiecuted  oral  promise,  not  confirmed  or  car- 
ried out  by  actual  contribution,  Is  without 
value  as  showing  dependency  within  the 
meaning  of  tbe  act  Bearing  In  mind  that 
tbe  purpose  of  the  statute,  under  the  antbor- 
itles  cited,  is  to  provide  for  compeosatioa 
by  tbe  wrongdoer  to  those  who  had  a  rea- 
sonable expectation  of  pecuniary  benefit  to 
tbe  continuance  of  tiie  life  of  the  deceased* 
and  that  a  condltltHi  of  depend»cy  may  be 
Inferred  ttam  a  necessitous  want  (m  tbe  pait 
of  the  next  of  kin,  with  a  recognition  of  Otat 
want  on  the  iHut  ot  the  employee  and  IiIb 
purpose  to  contribute  substantially  to  rdleve 
the  need,  we  cannot  bold  ttiat  the  Jury  was 
not  warranted  In  finding  that  a  pecuniary 
loss  was  actually  suffered  by  tbe  minor  heirs. 
Including  those  to  whom  no  contttbntlfms 
bad  actually  been  made. 

In  appellanfs  reply  brief  enseptlon  is  tak- 
en to  tbe  statemait  in  tbe  brief  of  appellee 
that  tbe  mbunr  children  upim  tbe  death  <jt. 
the  mother  were  left  without  estate  or 
means  of  support,  wherefrom,  with  other 
premises,  appellee  deduced  tbe  condusloa 
that  tbe  eridenoe  was  legally  snffldwit  to 
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Justify  Cbe  fladlnc  of  dependency.  Appellant 
AisertB  Uut  no  evidence  was  Introdnced  to 
the  effect  that  the  four  minors  were  without 
estate,  While  the  assignments  <tf  error  raise 
the  broad  q[i]eBtion  of  the  sufficiency  of  the 
erldenoe  to  establish  dependency,  no  spedfic 
jfiOnt  was  made  nor  argoment  offered  In  con- 
nection therewith  that  Che  eridCTce  was  In- 
snffldent  for  lasSt  of  a  showing  in  tbB  respect 
mentioned.  But,  were  the  matter  open  for 
determination  vadsx  the  assl^iments  of  er- 
ror, we  should  not  be  Inclined  to  bold  that 
the  evidence  was  insuflOclent  to  establish 
that  tlie  minor  children  w««  in  fact  without 
means  of  sDpp<n>t  becanse  they  had  property 
of  their  own.  The  erldeace  is  cwslstent 
(Hdy  with  tta  oondnsion  that  these  tiblldren 
were  withont  means  exciting  sodi  as  might 
be  supplied  to  them  by  their  elder  brothers 
and  sist^  who  actually  took  this  dn^  up- 
on thanselves. 

In  this  state  of  the  record  we  think  It 
would  be  unfair  to  the  appellee  to  accord 
fbB  proposition  the  weight  «hl^  m^t  prop- 
erly have  been  glYta  to  It  had  the  question 
been  made,  relied  upon,  and  presented  In 
both  courts. 

For  the  reasons  we  have  given,  the  Judg- 
ment must  be  affirmed. 

* 

BOSS,  a      and  Hc4IiISTEB,  concur. 


m  W70.  496) 

BARRETT  V.  WHITMORE  St  al.  (Ne.  Il»53.) 
(Siqncme  Court  of  Wyoming.  May  28,  10?2.) 

1.  ApMal  emr  «sd778— Oae  ooparty  may 
dissilts  appeal  m  to  himself. 

Except  onder  special  circumstancea  making 
It  inequiuble  for  tbe  coparties,  one  of  the  par- 
ties who  desires  to  dismiss  sn  appeal  as  to 
himself  may  do  so. 

2.  Abatemest  aad  revival  «S94— Subseqsent  ao- 
Ilea  abated  ea  iresad  of  prior  action  pesdlso. 

A  enbseqeent  soit  in  coarts  of  original  ja- 
riadiction  may  generally  be  abated  on  tbe 
groimd  of  the  pendency  of  a  prior  action  be- 
tween tbe  same  parties  on  the  same  caase. 

a.  Abateneat  and  revival  «s>l5— Where  first 
saH  dlsmisse*  before  hesrlag  oa  abatemeat, 
plea  falls. 

After  a  second  action  Is  began,  where  the 
first  sait  is  ^amissed,  whether  before  or  after 
tbe  beginning  of  the  second  suit  and  at  any 
time  before  the  hearing  of  a  plea  of  abatement, 
the  plea  fails. 

4.  Appeal  aad  error  «s>l— Prooeedlag  la  error 
star  satt. 

A  proceeding  in  error  Is  in  the  natnre  of  a 
new  Boit. 


5.  Abatomeat  aad  revival  <=»(4— First  salt,  if 
Ineffective,  no  bar  to  seooad  one. 

The  first  suit  In  courts  of  ori^nal  jorla- 
diction  is  no  bar  to  the  commencement  of  a 
second  suit,  if  the  first  suit  is  ineffective. 

6.  Appeal  and  error  «=»I3— Rule  as  to  abate- 
ment of  seoond  appeal  where  first  pendlag 
stated. 

Where  it  does  not  appear  that  a  second 
proceeding  In  error  was  vexations.  It  should 
not  be  dismissed  even  though  the  first  proceed- 
ing was  still  pending  when  tbe  second  was  in- 
stituted and  was  not  dismissed  until  after  a 
plea  in  abatement  or  motion  of  dismissal  was 
filed,  provided  such  first  proceeding  waa  dls- 
ndssed  before  tbe  submisBion  of  tbe  i^ea. 

7.  Appeal  and  error  <e=»l3— On  dismissal  of 
first  appeal,  not  seoessary  to  return  papers 
to  district  coyrt  for  reoertlfloatlon  for  second 
appeal. 

Where  a  second  appeal  was  filed  while  the 
first  appeal  was  pending,  on  dismissal  of  the 
first,  it  was  not  necessary  to  return  the  papers 
filed  in  the  first  appeal  to  the  district  court  for 
recertification  for  use  in  the  second  appeal. 

Error  to  District  CJourt,  Sweetwater  Coun- 
ty; Volney  J.  Tldball,  Judge. 

Action  between  Mary  Barrett  and  Tom 
Whitmore,  as  administrator  of  the  estate  of 
Mary  Barrett,  deceased,  and  others.  From 
tbe  judgment  Mary  Barrett  brings  error.  On 
motion  to  consider  record  in  former  appeal 
as  record  In  second  appeal  and  on  motion  to 
dismiss.  Motion  to  use  papers  sustained; 
motion  to  dismiss  ovrarnled. 

Kinkead.  EUlery  ft  Haiderson,  of  Cli^enne, 
Herbert  Van  Dam,  Jr.,  ct  Salt  Lake  City, 
Utah,  and  P.  W.  Spauldlng,  of  Evanston,  for 
Idalntiff  in  enor. 

T.  S.  Taliaferro,  Jr..  and  W.  A.  Mulr,  both 
of  Bock  Springs,  and  N.  B.  GreeEuOeld,  of 
Ba^Ilns,  fi^  defaidants  In  error. 

BIiUMB,  J.  On  June  8,  1921,  there  was 
pending  in  this  court  a  proceeding  In  error, 
No.  1027,  fully  perfected,  entitled  Mary  Bar- 
rett, Patrldt  a  Barrett,  and  Joseph  E.  Bar- 
ret^ Plaintiffs  In  Enor,  t.  Tom  Whitmore, 
as  Administrator  of  the  Estate  of  Mary  Bar- 
rett, Deceased,  James  Barrett,  Union  Pacific 
Coal  Company,  a  corporation,  B.  B.  Petera, 
and  G.  G.  Gray,  Defraidants  in  Error.  The 
only  difference  In  the  titles  of  this  case.  No. 
1053,  and  of  No.  1027,  Is  that  In  the  latter 
Patrick  G.  Barrett  and  Joseph  B.  Barrett  are 
coplaiutUEs^  in  error,  whraeas  In  No.  1053 
they  are,  Instead,  made  codefoidants  in  er- 
ror. On  January  8,  1921,  there  was  filed  in 
said  cause  No.  1027  a  motion  by  James  Bar- 
rett to  dlraniss  the  i»oceedlng,  all^;lng  among 
other  reasons  that  tbe  assignments  of  error 
are  joint,  and  that  It  appears  that  Patrick 
0.  Banrett  and  Jos^h  E.  Barrett  disclaim 
any  Interest  In  the  subject-matter.  There- 
upon on  June  8,  1921,  plalntlfb  in  error 


«3»F«>  oUmt  easw  see  same  toplo  and  KXT-NCTUBBR  In  all  Key-Numlwrea  DlgesU  and  ladexas 


Digitized  by 


Google 


72 


207  PAOIFIO 


ROPOBTEB 


(Wya 


ther^  filed  «.  motion,  for  permission  to 
amrad  the  petltttm  In  error.  Tom  Whitmore, 
as  administrator,  on  June  8, 1921,  filed  a  mo- 
tion therein  to  strike  said  motion  of  plaintiffs 
In  vroT.  Thereupon,  on  Jane  8,  1921,  with- 
out said  motions  having  been  acted  on,  this 
proceeding  In  error,  No.  1053,  was  Instituted. 
An  order  for  the  original  papers  and  entries 
was  duly  issued,  directed  to  the  clerk  of  the 
district  court  of  Sweetwater  county,  who  sub- 
sequently, on  August  6th,  certified  that  all  of 
the  original  papers  and  flies  called  for  had 
been  transmitted  by  him  to  this  court  iu 
connection  with  case  No.  1027,  and  that  he, 
therefore,  could  not  transmit  the  same  as 
commanded.  The  truth  of  this  certificate  Is 
not  questioned,  and  it  seems  the  papers  asked 
for  are  the  same  as  those  so  theretofore 
transmitted.  Thereupon,  on  October  6,  1921, 
there  was  filed  in  the  present  cause  a  motion 
by  Mary  Barrett,  plaintiff  tn  error,  that  said 
original  papers  and  files  theretofore  trans- 
mitted to  this  court  in  connection  with  cause 
No.  W27  be  considered  and  used  by  the  court 
as  the  original  papers  in  this  cause  No.  1063. 
This  motion  has  been  duly  argued  and  sub- 
mitted in  connection  with  the  motion  to  dis- 
miss hereinafter  mentioned. 

In  the  meantime,  and  on  August  29,  1921, 
said  Tom  Whitmore  filed  her^  his  plea  in 
abatement,  the  substance  of  which  Is,  so  far 
as  material  here,  that  there  is  another  ac- 
tion, namely,  No.  1027,  pending  between  the 
same  parties,  involving  the  same  issues. 
Thereupon,  on  September  27, 1921,  tbwe  was 
filed  In  this  court  by  tb^  plaintiffs  in  error, 
through  tta^  attorn^B,  Klnkead,  Ellery  ft 
Henderaon,  a  motl<m  to  dismiss  said  cause 
Na  1027,  setUng  forth,  among  oth»  things, 
that  Mary  Barrett  at  all  times  was  and  la 
the  real  and  only  party  In  interest  so  far  as 
plaintiffs  In  error  are  concerned ;  that  cause 
No.  1053  was  instituted  for  the  porpoee,  not 
of  delay,  but  to  correct  errors  in  the  prior 
proceedings;  that  the  motions  to  dismiss  and 
strike  the  motion  to  amend,  filed  In  cause  No. 
1027,  were  apparently  confessed ;  that  the  lat- 
ter cause  was  not  dismissed,  when  cause  No. 
1053  was  instituted,  by  inadvertence  of  coim- 
sel,  although  they  then  had  a  formal  dis- 
missal, signed  by  counsel  of  record  In  cause 
No.  1CK27  In  thtir  hands  for  the  purpose  of 
filing  it.  This  motion,  so  signed  by  the  coxm- 
sel  of  record  In  the  latter  cause,  is  attached, 
and  the  allegations  are  supported  by  the 
affidavit  of  one  of  the  attorneys  of  record  in 
cause  No.  1(^.  Notice  of  the  hearing  of  this 
motion  was  duly  given,  and,  no  objections 
having  been  filed,  cause  Na  1027  was  dis- 
missed without  prejudice  by  this  court  on 
October  8,  1921.  Thereafter  and  on  Novem- 
ber 19,  1921,  James  Barrett,  one  of  the  de- 
fendante  In  emw  herein,  filed  in  cause  No. 
1063  his  motion  to  dismiss  the  same  for  the 
reason  that  at  tiie  time  of  the  commencement 
thereof  another  action,  involving  the  same 
Bubjecc-matter,  vaa  pending.  This  motion 


has  been  submitted  In  conjunction  with  the 
motion  for  the  use  of  the  original  papers 
above  mentioned,  and  is  now  up  for  dlsport- 

tion. 

[1]  Some  contention  la  made  that  no  au- 
thority is  shown  from  Patrick  O.  Barrett 
and  Joseph  B.  Barrett  for  dismissal  of  cause 
No.  1027.  Attention  Is  caUed  to  the  fftct  that 
Mary  Barrett  filed  in  said  cause  on  Augost 
13, 1921,  her  authority  for  the  appearance  of 
Klnkead,  Ellery  ft  Hend^mn  in  said  cause 
and  in  any  subsegnent  proceeding.  We  can 
see  no  force  In  the  contention.  The  rule  is 
that  except  under  spe<dal  drcumstances  mak- 
ing It  Inequitable  for  the  coparties,  which 
circumstances  do  not  appear  to  exist  in  this 
case,  one  of  the  parties  who  desires  to  dis- 
miss an  appeal  as  to  himself  may  do  so.  4 

C.  J.  564;  Field  v.  Kenneweg,  218  IlL  366,  75 
N.  E.  986;  Thorp  v.  Thorp,  40  111.  113. 
Again,  Patrick  G.  Barrett  and  Josei^  B.  Bar- 
rett do  not  question  the  authority  of  the  at- 
torneys to  dismiss  the  cause,  and  we  do  not 
think  that  any  other  person  has  the  right 
to  do  so.  So  we  shell  proceed  to  determine 
as  to  whethOT  or  not  cause  No.  1053  should 
be  dismissed  on  account  of  the  pudency  of 
cause  No.  1027  when  the  tbrmer  was  In- 
stituted. 

We  are  cited  to  a  number  of  authorities 
which  hold  that  a  second  appeal  cannot  be 
brought  while  a  valM  appeal  between  the 
same  parties  and  Involving  the  same  siU)Ject> 
matter  Is  pradlng,  and  wherein  the  motion 
to  dismiss  the  second  appeal  was  sustelned. 
Tbe  California  cases  to  that  effect  are  based 
on  Hill  T.  Finnlgan,  54  CaL  311,  where  the 
court  said  that  the  second  appeal  was  a  nul- 
lity, "for  there  was  nothing  then  pending  In 
the  district  court  from  which  an  appeal  could 
be  taken.**   So  In  State  ex  reL  v.  King,  6  S. 

D.  297,  60  N.  W.  75,  the  court  said  that  un- 
der such  conditions  the  second  appeal  was 
nugatory.  "There  was  nothing  for  it  to  act 
upon — nothing  that  he  could  bring  to  this 
court  by  appeal.  Hill  v.  Finnlgan,  64  CaL 
811."  So  the  Iowa  Supreme  Court  in  Pilklng- 
ton  v.  Potwln,  163  Iowa,  86,  144  N.  W.  89, 
following  an  earlier  case  as  well  aa  State  ex 
rel,  T.  King,  supra,  said:  - 

"It  is  not  disputed  by  appdiant  that,  wher* 
a  proper  notice  of  appeal  has  been  served  and 
the  appeal  perfected,  the  lower  court  loses  Ju- 
risdiction and  the  cause  is  transferred  to  this 
court  It  has  been  held  that  a  subsequent  ap- 
peal by  the  same  party,  while  sudl  former  ap- 
peal is  pending.  Is  nugatory.'* 

The  reasonhic  In  Btfchmbaidi  t.  Lewis,  S 
Wash.  577,  82  Pac  460,  998,  Is  about  the 
same.  The  theory,  however,  npoo  whlcb  aucb 
holding  appears  to  be  inredlcated,  la  mote 
plainly  stated  In  Daly  r.  Kohn,  230  HL  436, 
83  N.  E.  328,  where  the  court  said: 

"An  appeal  Is  a  continnation  of  tbe  same  case, 
and  when  the  ease  is  transferred  to  an  appel- 
late tribunal  by  appeal  there  is  no  case  pend- 
ing In  the  trial  court  upon  whidk  a  writ  er> 


Digitized  by  Google 


Wya) 


ror  win  oit«rat«  at  the  suit  of  the  part?  pros- 
•cntinc  the  appeal  mitll  the  case  gets  badt  into 
a«  trial  cowrt  in  soma  i^nlar  way." 
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mi  p.) 

to  othenrise  impair  its  vitality  and  obllfation 
than  by  merely  soBpendlng  its  enforcement  dar- 
ing the  pendency  of  the  appeaL" 


On  the  other  litnd,  the  Bnpteme  Ocnirt  of 
Kebnuka  tatdds  that  Imth  a  proceeding  in 
trroT  aa  well  as  an  appeal  may  be  instituted, 
but  tliat  an  election  npon  which  the  party 
relies  most  be  made  before  the  final  sub- 
mission of  the  ca8&  Beatrice  Paper  Co.  t. 
Belott  Iron  Works,  46  Keh.  900,  65  N.  W. 
10B9;  Jones  t.  Dauforth,  71  Neb.  130.  98  N. 
W.  688.  In  Lonergan  r.  Peebles,  74  Fla.  128, 
76  South.  6M,  a  sectmd  anteal  was  Institnt- 
ed  while  another  valid  appeal  was  pending. 
On  the  retnm  day  for  the  second  appeal,  the 
first  was  dismissed. .  It  was  held  that  the 
motitm  to  dismiss  the  second  appeal  should 
be  oTermled.  In  Gould  t.  United  States.  206 
Fed.  883, 126  O.  O.  A.  1,  the  Otrcuit  Ckmrt  of 
Appeals,  speaking  throng^  Judge  Sanborn, 
hdd  that  where  two  writs  of  error  wwe  sued 
out,  both  should,  under  the  circumstances, 
stand,  and  the  case  be  heard  nptm  both  writs. 
The  first  writ  was  not  considered  IneffectiTe. 
The  court  said,  in  part: 

The  United  States  Circait  Courts  of  Appeals 
were  established  to  provide,  not  to  prevent, 
reriews  of  challenged  rulings  of  the  courts  be- 
low. While  the  parties  in  these  cases  seem  to 
have  treated  the  first  writs  as  though  they  were 
abandoned  at  the  time  that  the  second  writs 
were  issued,  they  were  not  dismissed  by  order 
of  court,  nor  was  any  motion  to  dismiss  them 
made  by  either  par^  and  before  they  expired 
by  limitation  the  transcript  and  return  to  each 
of  them  was  filed.  In  tliis  state  of  the  case 
the  records  in  these  cases  faD  to  convince  that 
the  first  writs  liaTe  ever  become  ineffective. 
And  to  the  end  tliat  there  may  be  a  full  and  fair 
review  of  all  the  challenged  rulings  of  the 
eonrt  below  let  an  order  be  made  that  the  mo- 

tion  to  d*T*"U"  the  second  writs  is  denied." 

The  refis<HiIng  of  ttie  California,  South  Da- 
kota, Iowa,  and  lUinols  cases  is  apparently 
based  on  the  theory  that,  jurisdiction  of  the 
cause  having  been  removed  to  the  Supreme 
Court  by  the  first  appeal,  there  Is  nothing 
remaining  In  the  lower  court ;  that,  the  Judg- 
ment being  removed  therefrom,  It  is,  so  far 
as  that  court  is  concerned,  a  nullity — not  in 
existence,  and  hence  there  Is  nothing  npon 
which  a  second  appeal  or  |voceeamg  In  er- 
ror can  be  based.  That  same  argument  was 
made  in  the  case  of  Jainey  v.  Walker,  80 
Ohio  St.  100,  88  N.  B.  123,  where  the  court, 
disapproving  of  that  reasoning  as  applied  to 
a  case  where  a  proceeding  in  error  and  en 
apptal  were  both  Instituted,  said,  tn  part: 

error  of  such  contention  or  claim  is 
fonnd  in  the  fallacy  of  the  premise  upon  which 
it  rests,  name^,  that  the  appeal  cancels  and 
destroys  the  judgment  The  effect  of  the  appeal 
is  not,  as  assumed  by  counsel,  to  vacate  and 
destroy  the  judgment  appealed  from,  tnit  its 
only  effect  is  to  suspend  such  judgment  and  to 
stay  proceedings  to  enforce  Its  execution.  It 
does  not  operate  to  annul  the  Judgment;  or 


We  held  In  the  recent  case  of  Flnley  v. 
Pew  (Wyo.)  205  Pac.  310,  that  though  one  of 
the  parties  to  a  case  bring  tbe  cause  here  by 
direct  appeal,  the  other,  complaining  of  the 
same  judgment  may,  nevertheless,  bring  it 
here  by  proceedings  in  error.  It  Is  difficult 
to  conceive  that  if  au  appeal  so  completely 
removes  a  judgment  and  the  proceedings  in 
connection  Oierewltb,  that  a  subsequent  pro- 
ceeding in  error  cannot  operate  thereon,  how 
onr  holding  in  tbe  foregoii^  case  could  be 
sound.  Tbe  Illinois  Supreme  Court.  In  Daly 
V.  Kolu.  supra,  holds  that  the  two  theories 
do  not  conflict  but  that  statement  is  not 
Convlndi^  to  reason.  A  review  In  an  appel- 
late court  la  sought  from  a  judgment  that 
has  been  rendered,  and  a  cause  that  has  been 
decided.  The  lower  court  npon  the  Institu- 
tion or  perfection  of  the  proceedings  for  re- 
view, may  lose  control  over  that  judgment 
and  the  cause,  and  may  have  no  furttier  juris- 
diction, while  such  proceeding  for  review  is 
pending  In  the  appellate  coturt  to  do  anything 
in  connection  therewith;  but  nevertheless, 
the  judgment  remains,  and  It  retains,  though 
jurisdiction  over  It  la  removed  to  the  Su- 
preme Court  at  least  a  potential  vitality 
sufficient  to  permit  such  proceedings  In  error. 

Some  of  the  cases  dted  by  counsel  can  fur- 
ther be  imderstood  on  account  of  the  fact 
that  the  courts,  deciding  them,  hold  that  dis- 
missal Is,  generally  speaking,  equivalent  to 
an  affirmance  of  the  judgment  That  ap- 
pears to  be  the  rule  in  California  and  Geor- 
gia. Boner  v.  Bank,  25  Wyo.  260,  168  Pac. 
726.  In  such  case  no  second  proceeding  could 
be  of  any  avalL  It  Is  held  in  South  Dakota 
that  a  dismissal  Is  equivalent  to  an  affirm- 
ance, unless  the  dismissal  is  made  by  the 
court  without  prejudice,  which  is  In  effect 
an  order  granting  the  right  for  a  second  ap- 
peal. Carlberg  v.  Fields,  33  S.  D.  410, 146  N. 
W.  660.  In  such  case,  too,  we  can  readily 
understand  why  a  court  should  hold  that,  In 
the  absence  of  such  order  without  prejudice, 
a  second  proceeding  for  review,  commenced 
while  the  first  is  still  pending,  may  be  held 
to  be  void.  We,  however,  held  In  the  case 
of  Boner  v.  Bank,  supra,  that  a  dismissal 
is  not  of  itself,  equivalent  to  an  affirmance 
of  tbe  judgment,  and  that  where  a  case  Is 
dismissed  in  this  court,  without  having  pass- 
ed on  the  merits,  a  second  proceeding  for  re- 
view may.  within  the  time  provided  by  law, 
be  prosecuted.  We  adhere  to  the  holding  of 
that  case,  and  that  implies  that  this  court  is 
inclined  favorably  to  reviewing  a  case,  other 
necessary  requirements  being  complied  with, 
where  a  case  has  not  in  this  court  been  dis- 
posed of  on  Its  merits.  Should  the  technical 
oversight  of  not  having  the  case  dismissed 
on  June  8,  1921,  before  commencing  the  sec- 
ond proceeding  in  error,  be  held  one  of  the 
"other  necessary  reauirements"?   Wo  think 
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we  can  answer  tUs  by  conslderlne  other 
well-establisbed  principles  of  law. 

12]  A  subsequent  suit  In  courts  of  original 
jurisdiction  may  generally  be  abated  on  the 
ground  of  the  pendency  of  a  prior  action  be- 
tween the  same  parties  on  the  same  cause. 
The  rule  la  based  on  the  principle  that  mul- 
tiplicity of  suits  should  be  avoided  and  a 
party  should  not  harass  another  with  unnec- 
essary litigation.  1  G.  J.  45.  And  this  prin- 
ciple applies  in  appellate  proceedings  as  well 
as  la  actions  in  courts  of  original  jurisdic- 
tion. Elliott,  Appellate  Procedure,  S  528. 
The  rule  at  common  law  was  that,  where  a 
suit  was  commenced  while  a  prior  suit  was 
pending,  the  penden<7  of  such  prior  suit  was 
good  ground  for  a  idea  in  abatement,  al- 
though the  prior  suit  was  subsequently  dis- 
missed. This  is  Bubstantlally  Cbe  mle  vrhUA 
Is  sought  to  be  aiiqplled  in  this  ease,  for  the 
effect  of  a  plea  In  abatement  and  the  motion 
to  dlsmlsa  on  the  ground  of  t3ie  pend«icy  of 
another  action  is,  of  coarse,  the  same.  See 
Elliott.  Appellate  Procedure,  1 528.  Tlie  com- 
mon-law rule  mentioned  was  applied  In  a  few 
of  the  earlier  decisions  In  this  country,  bnt, 
with  the  reception  of  Georgia,  seems  to  have 
been  abandoned.  Thus  that  rule  was  an- 
nounced in  Wisconsin  in  tbe  case  of  Le  Glerc 
T.  Wood,  2  Pin.  (Wis.)  87.  But  the  Supreme 
Court  in  that  state  reversed  Itself  in  the  case 
of  Bates  T.  C^esebro,  82  Wis.  594,  where  the 
court  said.  In  part; 

"It  seems  to  us  that  to  enforce  the  rigid  rule 
contended  for  by  the  counsel  in  a  case  lilce 
this,  when  judgment  of  dismissal  has  been  en- 
tered by  the  court  and  the  defendant's  costs 
taxed  and  received  by  him,  is  really  to  sacrifice 
the  substantial  rights  of  parties  to  a  mere  tech- 
nicality. We  are  not  disposed  to  sanction  such 
a  role  of  practice.  If  w«  could  see  that  the 
defendant  was  prejudiced  in  any  substantial 
right  by  the  course  adopted  by  the  plaintiff, 
the  case  would  be  different  As  It  is,  he  has 
suffered  no  practical  wrong;  he  has  bis  costs; 
and  we  therefore  think  that  the  court  prop- 
erly denied  the  noneuit  for  the  mere  reason 
that  the  former  action  was  pending  when  the 
present  one  was  commenced." 

[3]  And  it  la  now  the  general  rule  that 
where  the  first  suit  Is  dismissed,  whether  be* 
fore  or  after  the  beginning  of  the  second  suit, 
and  at  any  time  before  the  hearing  of  the 
plea  of  abatement,  the  latter  will  faU.  1  R. 
O.  U  11;  1  G.  J  9i.  Some  of  the  courts 
have  expressed  themsdves  cautiously.  Thva 
it  was  said  in  Wilson  t.  MUUlcen,  103  Ky.  165. 
44S.  W.  e60,42L.B.A.449^82Ani.St. 
Rep.  578: 

"The  more  modern  rule  seems  to  be  that  the 
objection  of  a  former  suit  pending  is  removed  by 
its  dismissal  or  discontinuance,  even  after  plea 
in  abatement  in  tiie  second  suit  •  *  *  We 
tliink  this  Is  a  more  just  and  reasonable  rule, 
and  so  hold  to  be  the  law,  but  we  would  not  be 
understood  as  holding  this  to  be  inflexible  and 
to  be  applied  in  all  cases.  The  reason  of  the 
rule  in  the  beginning  that  a  plea  of  former 


action  pending  would  al>ate  the  second  action, 
is  just  as  good  to-day  as  when  the  rule  was 
adopted,  I.  e.,  that  vexations  litigation  would 
not  be  permitted,  and  if  it  appears  that  the 
second  action  was  brought  for  tiie  purposes  of 
vexation,  rather  than  to  seek  legal  rights,  the 
plea  should  be  sustained." 

The  Supreme  Court  of  Connecticut,  In  the 
case  of  Hatch  v.  Spofford,  22  Conn.  485,  494 
(58  Am.  Dec.  433),  speaking  of  the  nature  of 
the  rule  that  a  second  action  should  be  aba^ 
ed,  said,  In  part,  as  follows: 

"The  mle  *  *  *  is  not  a  rule  of  unbend- 
ing rigor,  nor  of  universal  (^plication,  nor  a 
principle  of  absolute  law — it  Is  rather  a  rule  of 
justice  and  equitr.  *  *  *  It  is  obvious  then, 
a  second  suit  is  not,  of  course,  to  be  abated 
and  dismissed  as  vexations,  but  all  the  attend- 
ing drcumatances  are  to  be  first  carefully  con- 
sidered, and  the  tme  question  win  be,  what  ts 
the  aim  of  the  plaintiff?  Is  it  fabr  and  just, 
or  is  it  oppressive?  •  •  • 

[4-1]  We  see  do  reason,  both  from  the 
standpoint  of  applying  prlndi^es  uniformly 
whenever  that  can  be  d<Hie,  or  from  the 
standpoint  of  justice,  why  the  principles  of 
law  applicable  to  the  pendency  of  another 
suit  in  actions  in  courts  of  original  Jurisdic- 
tion should  not  be  applicable  to  proceedings 
in  error.  We  need  not  determine  anything  as 
to  appellate  proceedings  by  direct  appeaL 
Bat  a  proceeding  in  error  le  in  the  nature  oC 
a  new  suit  8  C.  J.  804;  Levering  v.  Bank, 
87  Ohio  St  117, 100  N.  B.  822,  43  L.  R.  A.  (N. 
SO  611,  Ann.  Oas.  1913E,  917.  See  Lobell  v. 
Oil  Co.,  19  Wyo.  170,  lie  Paa  69.  We  have 
seen  that  the  prindi^e  that  a  litigant  should 
not  be  harassed  by  a  second  or  subseguoit 
buits,  between  the  same  imrties,  and  Involv- 
ing the  same  subject-matter,  applies  here  as 
well  as  to  actions  below.  Further,  It  Is  evi- 
dently the  common-law  rule,  above  mention- 
ed, first  applied  to  actions  In  courts  of  orig- 
inal Jurisdiction,  that  was  adopted  by  courts 
later  in  cases  of  appeal.  Again,  there  is  an- 
other rule  relating  to  this  subject,  nam^, 
that  the  first  suit  in  courts  of  original  juris- 
diction Is  no  bar  to  the  commencement  of 
the  second  suit  If  the  former  is  ineffective. 
1  C.  J.  91.  This  principle,  too.  Is  api^led  in 
appellate  proceedings  as  shown  by  some  of 
the  cases  cited  on  this  hearing.  And  so  we 
find  the  principles  applicable  to  second  suits 
In  courts  below  applied  to  appellate  proceed- 
ings In  various  ways.  We  think  we  should 
apply  them  brae,  and  accordingly  feel  con- 
strained to  hold  that,  in  cases  where  It  does 
not  appear  that  the  second  proceeding  in 
error  la  vexatious,  the  latter  should  not  be 
dismissed,  even  though  the  first  proceeding 
was  still  pending  when  the  second  was  in- 
stituted, and  was  not  dismissed  until  after 
a  plea  In  abatement  or  motion  of  dismissal 
was  filed,  provided  such  first  proceeding  is 
dismissed  before  the  submission  of  the  plea 
in  abatement  or  the  equivalent  thereof.  We 
find  nothing  In  this  case  that  would  cma%  ns 
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to  tliliik  fliat  eaim  Na  1068  was  InstituteA 
tor  pnrpoees  of  vexation,  and  tbe  motion  to 
dlsmisa  It  most  be  accorcUngly  orerruled. 

[7]  Tbe  motliHi  of  plaintiff  In  error  to  be 
pmnltted  to  use  In  thla  case  the  original 
papne  now  In  Gda  court  In  ccmnection  with 
cause  Na  102T  must  be  sustained.  That  was 
mled  in  B<mer  v.  Bank,  supra.  The  plaintiff 
hi  error  herdn  asked  for  certain  spedfled 
papers,  and  the  clerk  of  the  district  court 
certified  that  these  ld«itical  papers  were  in 
this  conrL  It  would  subserve  no  good  purpose 
to  slm^y  send  these  papers  baCk  and  have 
them  recertlfled.  The  clerk  certtlled,  in  con- 
nectlfHi  with  ease  No.  1027,  not  only  the  <nlg' 
Inal  papers,  but  the  Journal  entries,  required 
in  this  case,  as  welL  While  counsel  prob- 
ably intended  to  move  that  said  Jonmal  en- 
tries as  well  as  the  original  papers  be  used  In 
this  case,  the  motion  covers  only  the  original 
papers.  Counsel  may,  if  they  desire,  amend 
the  motion  so  as  to  apidy  to  said  Joamal 
entries,  and.  If  so  amended,  the  same  will  be 
BDStained  as  so  amended. 

There  are  some  other  points  mentioned  In 
the  tvlefh.  bat  Qiese  are  not  controIUi^  on 
this  hearing. 

Motion  to  dismiss  overruled. 

Motion  to  use  papers  snstalned. 

POTTBB,  a  J.,  and  KIMBALU 1^  concur. 


«7  N«T.  C6) 

STATE  ex  ret  FOWLER,  Atty.  Gaa.,  v. 
MOORE  at  aL   (No.  2S3I.1* 

(Supreme  Court  of  Nevada,   May  SI,  1922.) 

1.  Appeal  and  error  «»95— Order  revoking  or- 
der for  pablioatlon  of  summoas  asd  quashlsg 
service  Is  as  appeelaUe  ordsr. 

An  order  of  tbe  lower  court  revoking  and 
smialliDg  an  order  for  pablicatloo  of  sommons 
and  qnaahing  service  thereof  is  an  appealable 
order. 

2.  Attorney  General  ^^O— Office  has  all  pow- 
ers belosging  to  ft  at  oommoa  law  bssldes. 
those  conferred  by  statnte. 

The  office  of  Attorney  General  has  all  the 
powers  belonging  to  it  at  common  law  and,  in 
addition,  thoBe  conferred  by  statute. 

3.  DIvsrce  <&=3 — Law  nf  marriage  and  dlvoros 
as  administered  by  scdeelastloal  courts  la  a 
part  of  oommoa  law,  except  as  altered  by 
statsts. 

Tht  law  of  marriage  and  divorce,  as  admin- 
istered 1^  the  ecdesiastlcal  courts,  is  a  part  of 
tbe  common  law  of  this  country,  except  as  al- 
tered by  statute. 


nll-^tteraey  General  Is  snsa- 
latervsne  la  diveros  suit;  *iB- 


4.  Divorce  • 
therized  to 
tersst" 

The  Attorney  General  haa  no  power  to  in- 
tervene hi  a  divorce  suit  or  to  bring  an  in- 
dependent action  to  set  aside  a  decree  of  di- 


vorce for  fraud  or  collusion,  ritber  under  the 
common  law,  or  under  the  state  statutes,  includ- 
ing Rev.  Laws,  f  4133,  living  the  .Attorney 
General  the  right  to  commence  suit  or  make  a 
defense  where  be  deems  it  In  the  "interest  of 
the  state";  for  the  word  "interest"  must  be 
taken  in  its  common  acceptation  as  relating  to 
the  interest  of  a  party  in  tbe  ordinary  eense  of 
the  word. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  biter- 
est.] 

S.  Divorce  «=9ll— Ths  court  represents  the 
state's  Interest  In  divorce  proceedings. 

In  divorce  cases  tbe  court  represents  the 
state's  interest  throughout  tbe  proceedings,  ei- 
ther in  the  presence  of  s  statute  authorizing 
some  law  officer  to  appear  or  in  the  absence 
of  sndi  statute. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Frank  P.  Langan,  Judge. 

Suit  by  tbe  State  of  Nevada,  on  the  rela- 
tion of  Leonard  B.  Fowler,  duly  elected, 
qualified,  and  acting  Attorney  Ooieral, 
against  Gladys  M.  Moore,  otherwise  known 
as  Gladys  M.  Fairbanks,  and  O.  E.  Moore, 
otherwise  known  as  Owen  E.  Moore,  to  set 
aside  a  decree  of  divorce,  and,  from  an  order 
revoking  and  annulling  any  and  all  service 
of  sunmions  by  an  order  of  publication  Is- 
sued, the  relator  appeals.  Order  afUrmed. 

Leonard  B.  Fowler,  Atty.  Gten.,  and  Bobert 
Richards  and  Homa  Mooney,  Diesmty  Attys. 
Gen^  for  appellant 

Gavin  HcNab,  of  Et»n  Francisco,  GaL,  and 
P.  A.  McCarran,  of  Reno  (Nat  SchmulowlbE, 
of  San  Francisco,  GaL,  and  Gray  Mashbum. 
of  R&M,  of  cOunsM),  for  respondent  Gladys 
M,  Uowe, 

DUCKER,  X  This  la  a  suit  to  set  aside  a 

decree  of  divorce. 

Tbe  appellant's  opening  brief  contains  a 
concise  statement  of  facts,  which,  with  srane 
slight  changes,  we  will  adopt. 

The  respondent,  Gladys  M.  Moore,  as  plain- 
tiff, on  tbe  Ist  day  of  March,  1920.  filed  in 
the  district  court  of  the  First  Judicial  district 
of  tbe  state  of  Nevada,  in  and  for  Douglas 
county,  a  complaint  against  O.  E.  Moore,  as 
defendant,  for  divorce,  and  thereupon  sum- 
mons were  Issued,  which  said  summons  and 
complaint  on  said  last-named  date  were 
served  upon  said  O.  R  Moore  In  Douglas 
county  by  the  sheriff  thereof.  On  the  2d  day 
of  March,  1920,  said  O.  E.  Moore,  through  his 
attorneys,  caused  to  be  filed  to  said  com- 
plaint his  answer  npon  the  merits,  to  which 
said  answer  there  was  annexed  bis  power 
of  attorney  to  said  attorneys  executed  be- 
fore the  clerk  of  said  court  cm  said  1st  day 
of  March.  A.  D.  1020.  Thereafter,  on  the  24 
day  of  March,  1920,  said  action  was  tried 
and  decided  by  said  court,  and  pursuant 
thereto  findings  were  filed  and  decree  of 


>Vor  otksr  oasss  wm  mam  toplo  end  lUIT-NUllBBa  la  aU  Kay-Numbmd  DlgMts  i 
•Behsartng  denied  Jon*  W.  Ittt 
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dlTorce  was  mtered  In  favOT  oC  plaintiff  and 

against  tbe  defendant. 

On  tbe  16th  day  of  April,  1920,  Leonard  B. 
iTowler,  the  duly  elected,  gualilied,  and  act- 
ing Attorney  General  of  the  State  of  Mevada, 
filed  In  the  First  judicial  district  court  of 
the  Btate  of  Nevada,  In  and  for  the  county 
of  Douglas,  In  b^alf  of  the  state,  a  com- 
plaint against  Gladys  M.  Moore,  known  as 
Gladys  M.  Fatrbaida,  and  O.  E.  Moore, 
known  as  Owen  E.  Moore,  defendants,  and 
thereupon  stimmons  was  issued  in  said  ac- 
tion, which  said  complaint  prayed  for  judg- 
ment and  decree  In  favor  of  plaintiff  and 
against  defendants  in  said  action;  that  tbe 
decision,  findings  of  fact,  and  conclusions 
oi  law,  and  said  decree  in  said  action  entitled 
Gladys  M.  Moore,  Plaintiff,  v.  O.  B.  Moore, 
defendant,  as  aforesaid,  be  declared,  ad- 
Judged,  and  decreed  to  be  and  to  have  been 
made,  filed,  and  entered  therein  without  and 
In  derogatl<Hi  of  the  Jurisdiction  of  said  court, 
and,  accordingly,  that  tbe  same  and  each  of 
them  were  at  all  times  and  now  are  null, 
void,  and  of  no  force  and  eCfect  whatsoever; 
that  the  same  and  each  of  them  be  annulled, 
vacated,  set  aside,  and  held  for  naught;  and 
that  plaintiff  be  granted  and  awarded  such 
other  and  further  relief  as  may  be  agreeable 
to  equity.   Tbe  complaint  is  unverified. 

Thereafter,  on  the  28th  day  of  April. 
the  aH>eltant,  by  and  through  its  relator, 
died  In  saia  action  his  attidavlt  for  an  or- 
der for  the  publication  of  the  summons  so 
Issued,  and  thereupon  the  court  signed  an 
order  for  the  publication  thereof,  and  pursu- 
ant to  said  order,  on  tbe  3d  day  of  May,  1U20, 
in  the  county  of  Los  Angeles,  state  of  Gall- 
fcvnla,  said  summons,  together  with  a  certi- 
fied copy  of  said  complaint,  was  personally 
served  upon  Gladys  M.  Moore,  known  as 
Glad^  M.  Fairbanks,  by  a  depa^  sheriff  In 
the  county  of  Los  Angeles,  stats  of  Cali- 
fornia. 

And  thereafter,  on  the  11th  day  of  June, 
1920,  said  Gladys  M.  Moore,  known  as  Gladys 
M.  Fairbanks,  caused  to  be  served  and  filed 
in  said  district  court  her  motion  and  notice 
at  motion  for  an  order,  judgment,  and  de- 
cree vacating,  annnlliug,  and  declaring  void 
said  order  for  the  publication  ct  summons, 
and  quashing  the  service  of  summons  upon 
tan,  which  said  motion  was  beard  by  the 
court  on  the  27th  day  of  Novonber,  A.  D. 
1920,  and  thereupon  argued  and  thereafter 
briefed  by  respective  counsel;  and  there- 
tofore having  been  submitted,  said  motion 
on  the  25th  day  of  June,  A.  D.  1921,  was 
uedded  by  the  court  in  favor  of  said  Gladys 
M.  Moore,  respondent  herein,  and  in  accord- 
ance with  said  decision  the  court  entered  its 
order  as  follows: 

**It  is  the  order  of  this  court  that  the  or- 
der for  publicatton  of  snmmoDs  heretofore 
made  In  this  cause  be  and  the  same  is  hereby 
revoked  and  annulled  and  any  and  all  eerriee 
(rf  summons  mads  upon  the  defendants  or.  ^• 


ther  of  them  by  reason  of  said  order  for  pidill- 
cation  is  hereby  quasbed  and  set  aride." 

To  which  said  order  the  plaintiff  duly  ex- 
cepted, and  it  is  from  tbJs  order  that  tbls 
appeal  Is  iHrosecuted. 

[1]  The  main  question  involved  Is  the  pow- 
er or  authority  of  the  Attorney  General  of  the 
State  of  Nevada  to  Institute  and  maintain 
this  acMon.  On  account  of  tbe  importance 
of  the  question  we  will  deal  with  It  directly, 
passing  by  all  other  contentions  made  by  tbe 
respondents,  except  the  objection  that  the 
order  i^pealed  from  is  not  an  a{^;>ealable  or- 
der. We  deem  this  objection  settled  adverae- 
ly  to  respondents  in  the  case  of  Tledemann 
V.  Tledemann,  35  Mev.  269,  129  Faa  818,  and 
hold  that  the  order  of  the  lower  court  re- 
voking and  aDnnlllng  the  order  for  publica- 
tion of  summons  and  quashing  the  service 
thereof  Is  an  appealable  order. 

[2]  The  Attorney  G^eral  ocatends  that, 
as  the  chief  law  ofllcer  of  the  state,  he  la 
empowered  to  intervene  in  its  behalf  In  a 
oivorce  suit,  and  Is  likewise  empowered,  on 
relation  of  the  state,  to  maintain  the  preerat 
actltm  to  vacate  and  set  aside  the  decree  in 
the  case  of  Moore  t.  Moore.  He  claims  tnat 
tbe  office  of  Attorney  General  was  (hotbed 
with  this  power  at  common  law,  and  that,  as 
it  is  a  constitutional  office  In  this  state.  It 
retains  all  of  its  common-law  powers  and 
dntiee. 

lie  contends  further  that  his  authority  in 
this  respect  la  also  derived  fnnn  the  Bta& 

uta. 

We  are  In  accord  with  his  coute&ti<»i  that 
the  oiUce  of  Attorney  General  In  thla  state 
has  all  of  tbe  powers  belor.,v:ng  to  it  at  com- 
mon law.  In  addition  to  those  conferred  by 
statute;  but  we  are  of  the  opinion  that  the 
Attorney  uoieral  had  no  power  to  intervene 
in  a  divorce  suit,  or  to  an  independent 
action  to  set  aside  a  decree  of  divorce  on 
behalf  at  the  govemmont  under  the  coumum 
law. 

Prior  to  1868,  and  from  a  very  remote  pe- 
riod in  England,  the  ecclesUstical  tribunals 
had  exclusive  Jurisdiction  over  divorce,  ex- 
cept that  divorces  a  vinculo  matrimonii  were 
occasionally  granted  by  qndal  acta  of  Pa^ 
Uament  during  tbat  time. 

ii}  The  common  law  which  we  received 
in  this  country  from  Ei^land  was  the  com- 
mon law  as  it  existed  when  this  Jorlsdictlon 
still  belonged  to  the  ecclesiastical  courts,  and 
it  has  been  held  by  thla  court  that  the  law 
of  marriage  and  divorce,  aa  admlnlatered  by 
the  ecclesiastical  courts,  Is  a  part  of  the  com- 
mon law  of  this  country,  except  aa  it  has 
been  altered  by  statute.  Woeet  t.  Wuest,  17 
Ner.  2lt  SO  Fac.  886. 

[41  By  an  act  of  Paiiiament  passed  In 
1857,  and  by  it«  provlsloDS  made  effective 
in  1858,  known  as  the  Matrimonial  Cauaea 
Act,  the  jurisdiction  of  the  ecdeslaflttcal 
courts  over  divorce  was  tranatbrred  to  a 
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coori  egtabllBhed  by  tlie  same  act  and  called 
The  Conrt  tor  DJvorce  and  Matrimonial 
Causes."  20  and  21  Vict  c.  85. 

SubBeqnently,  in  1860,  this  act  was  amend- 
ed so  as  to  permit  the  Queen's  Proctor,  un- 
der the  direction  of  the  Attorney  General, 
and  by  leave  of  the  court,  to  intervene  in 
dtrorce  euita  for  the  purpose  of  preventing 
coUosion.  23  and  24  Vict.  c.  144.  This 
amendment  is,  of  course,  no  part  of  tbe  com- 
mon law  received  fn  this  country,  and,  even 
If  it  were.  It  would  not  enable  the  Attorney 
General  to  intwvene,  for  obvlonsly  It  only 
invests  the  Attorney  General  with  discretion 
to  "direct  another  officer  to  intervene.  If  the 
Attorney  General  was  authorized  under  the 
common  law  of  England  to  intervoie  in  di- 
vorce suits,  it  is  evident  that  the  act  of  1860 
divested  blm  of  this  power  and  conferred  it 
npott  another.  But,  notwithstanding  an  ex- 
tensive research,  aided  considerably  by  the 
able  and  exhaustive  briefs  of  counsel,  we 
have  been  unable  to  find  any  evidence  of  au- 
thority on  the  part  of  the  Attorney  General 
to  partidpate  on  behalf  of  the  government 
In  divorce  suits  In  tbe  ecclesiastical  courts 
having  been  exercised  or  daimed  in  England. 
If  there  is  any  decision  recognizing  or  de- 
claring such  right,  either  In  England  or  In 
this  country,  It  has  escaped  our  attention, 
and  the  attention  of  tbe  lower  court,  and 
connsel  as  well. 

The  decisions  from  tbe  different  states  of 
the  Union  which  hold  that  tbe  office  of  At- 
torney General  is  clothed  with  all  Its  com- 
mon-law powers  do  not  generally  attempt  to 
specify  them.  In  People  v.  Miner,  2  Lans. 
(N.  Y.)  396,  however,  tbe  court  enumerates  a 
number  of  tbe  common-law  powers  of  the 
Attorney  General,  and  It  is  to  be  noted  that 
the  right  claimed  does  not  appear  in  this 
•numeration.  Nowhere  In  the  excellent 
works  of  Mr.  Bishop  and  Mr.  Nelson  on 
Marriage  and  Divorce,  or  in  any  of  tbe  books 
ot  tbe  law-writexs  on  this  subject  which  we 
have  examined,  has  power  of  this  character 
been  stated  to  belong  to  the  Attorney  Gen- 
eral, at  common  law.  Some  of  the  states,  for 
example,  Washington,  Oregon,  Indiana,  and 
Kmtucky,  have  adopted  l^lslation  authoriz- 
ing and  requiring  the  district  attorneys  of 
the  respective  states  to  appear  and  defend 
In  divorce  suits,  In  so  far  as  It  may  be  neces- 
sary to  prevent  fraud  and  collusion.  This 
l^slatlon  in  Itself  Indicates  a  conviction  in 
these  states  that  witbont  It  the  state  could 
not  intervene  in  divorce  suits  by  any  of  its 
law  officers,  either  under  the  common  law  or 
by  statute.  In  this  regard  the  Attorney  Gen- 
eral insists  that  the  duties  and  powers  grant- 
ed district  attorneys  by  such  legislation  arc 
enmulative  only,  and  independent  of  the 
duties  and  powers  of  the  Attorney  Gaeral 
of  the  several  states  derived  frmn  ccmstlta- 
tional*  statutory,  and  common-law  sources. 
If  tbe  power  exists  under  the  common  law,  or 
under  some  general  statute,  why  luui  It  never 
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been  exercised,  either  In  England  or  this 
country?  It  Is  urged  that  there  has  never 
been  such  a  flagrant  case  as  this  before. 
Tbis  is  a  broad  statement,  but  it  seems  to 
us  that  a  power  so  potential  for  the  preserva- 
tion of  the  general  welfare  ought  to  be  ex- 
ercised whenever  there  is  reasonable  ground 
to  believe  that  there  is  an  attempt  to  dissolve 
the  marriage  relation  contrary  to  public  pol- 
icy. While  it  is  within  the  range  of  possibil- 
ity, it  is  still  highly  Improbable  that,  during 
all  tbe  years  in  which  an  aggrieved  spouse 
could  obtain  a  judicial  separation  or  a  dis- 
solution of  the  marriage  bonds  under  tbe 
laWs  of  England  or  of  this  country,  the  au- 
thority of  tbe  Attorney  General  over  divorce 
salts  has  remained  dormant  for  want  of  a 
proper  occasion  to  call  It  Into  activity. 

The  power  of  a  law  officer  of  the  state  to 
Intervene  in  Its  behalf  In  a  divorce  suit,  If 
it  exists  at  common  law,  has  been  of  no 
braetlt  to  the  pubUc  either  In  this  country 
or  in  Bngland,  the  home  of  the  common  law. 
As  no  evidence  of  any  rule  of  tbe  conmion 
law,  or  practice  of  the  ecclesiastical  courts 
connecting  the  Attorney  General  of  EIngland 
with  authority  la  divorce  suits  on  behalf  of 
the  government  can  be  found,  we  must  bold 
that  such  power  does  not  exist,  and  It  re- 
mains to  be  determined  whether  it  has  been 
conferred  on  the  Attorney  General  of  tbis 
state  by  statute.  We  must  also  answer  tliis 
question  In  the  n^ative.  There  Is  no  special 
statute  In  this  state  conferring  authority  on 
any  law  officer  to  intervene  In  divorce  suits, 
as  in  tbe  states  mentioned. 

Section  4133  of  the  Bevlsed  Laws  of  Ne- 
vada is  the  statute  which  it  Is  asserted  em- 
powers the  Attorney  General  with  tbe  au- 
thority he  claims  over  divorce  suits.  There 
is  no  other  statute  which  gives  any  ground 
for  argument  In  this  regard.  The  section 
reads: 

"Whenever  the  Governor  shall  direct,  or  in 
tbe  opinion  of  the  Attorney  General,  to  protect 
and  secare  tbe  interest  of  the  state,  it  is  nec- 
essary that  a  suit  be  commenced  or  defended 
in  any  court,  it  Is  hereby  made  the  dot;  of 
tbe  Attorn^  General  to  commence  such  action, 
or  make  sneh  defense;  and  sneh  actioni  may 
be  iostitnted  in  any  district  conrt  In  the  sute, 
or  in  any  justice's  court  of  the  proper  county." 

The  basis  of  tbe  Attorney  General's  claim 
of  power  confo^ed  by  this  statute  rests  In 
tbe  peculiar  nature  of  a  divorce  suit,  present- 
ing as  It  does  a  triangular  aspect  as  to  jiar- 
ties.  The  state,  or  sovereign,  is  deeply  con- 
cerned in  maintaining  the  integrity  and  per- 
manence of  the  marriage  relation,  on  which 
d^>ends  so  much  the  hai^inc^  at  the  peo- 
ple and  tbe  progress  of  civilization. 

"In  every  enlightened  government,"  said  the 
conrt  in  Noel  v.  Bwing,  9  Ind.  37,  'It  [mar- 
riage] Is  preeminently  the  basis  of  dvU  in- 
stitutions  and  thns  an  object  of  tbe  deepest 
public  concern.  In  this  light,  marriage  Is  more 
than  a  contract   It  is  not  a  mere  matter  of 
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pecuniary  consideration.  It  is  a  great  public 
institution,  giving  diaraeter  to  oar  whide  dvil 
polity." 

Speaking  of  tbls  interest  of  the  state  in 
Campbell's  Case,  decided  ia  Maryland  In  1829, 
Chancellor  Bland  said: 

"A  contract  of  marriage  Is,  in  many  mpecta, 
80  highly  important  in  its  nature  as  not  only 
to  iuvolTe  the  interests  and  happiness  of  the 
immediate  parties,  and  to  require  the  free  con- 
sent of  a  man  and  woman  wbo  bare  a  perfect 
bodily  and  mental  capacity  to  contract;  but 
it  IB  a  contract  to  which  Bocie^  is  a  party, 
and  in  which  it  has  a  deep  interest."  2  Blai\d, 
208,  235,  20  Am.  Dec.  360,  376. 

In  tbe  Supreme  Court  of  the  United  States, 
the  court,  spealiing  through  Mr.  Jnsttoe  Field, 

said: 

"Other  contracts  may  be  modified,  restricted, 
enlarged,  or  entirely  releasea  upon  the  consent 
of  the  parties.  Not  so  with  marriage:  The 
relation  once  formed,  the  law  steps  in  and  holds 
the  parties  to  varioas  obligations  and  liabil- 
ities. It  is  an  institution,  in  the  maintenance 
of  wtiidi  in  its  parity,  the  public  is  deeply  in- 
terested, fo^  it  is  the  fonndation  of  the  family 
and  of  society,  without  which  there  would  be 
neither  cirilization  nor  progress."  Maynard 
HiU,  126  U.  &  190,  8  Sap.  Ct  723.  81  L.  Ed. 
664. 

The  foregoing  excerpts  of  decisions  deflect 
.  the  universal  Judicial  view  of  the  Importance 
of  the  marriage  relation  to  the  state.  Tbls 
court  has  expressed  the  same  riew.  Danforth 
V.  Danforth,  40  Nev.  444,  166  Pac.  927;  Ex 
parte  Sheldon,  44  Nev.  288,  193  Pac.  967. 

White  the  state,  from  considerations  of 
public  policy,  is  unquestionably  interested  in 
maintaining  the  marriage  status,  we  do  not 
think  an  interest  In  this  sense  Is  comprehend- 
ed within  the  meaning  of  the  general  statute 
on  which  the  Attorney  General  relies.  In 
the  first  place,  no  authority  has  been  cited, 
and  we  feel  safe  in  asserting  that  none  can  be 
found,  construing  this,  or  any  similar  statute, 
as  conferring  authority  on  the  Attorney  Gen- 
eral in  divorce  cases.  In  the  state  of  Michi- 
gan a  statute  defining  the  general  duties  of 
the  Attorney  General  of  that  state  reads: 

"The  Attorney  General  shall  prosecute  and 
defend  all  actions  in  the  Supreme  Court,  in 
which  the  state  shall  be  interested,  or  a  party; 
and  shall  also,  when  reqaested  by  the  Governor, 
or  either  branch  of  the  Legislature,  appear 
for  the  people  of  this  state  ia  any  oUier  court 
«r  tribunal,  in  any  cause  or  matter,  dvil  or 
criminal,  in  which  the  people  of  this  state  may 
be  a  party,  or  interested."  1  Howell's  Midi. 
Statutes  (2d  Bd.)  (  612. 

£et,  notwithstanding  this  statute,  the  Su- 
preme Court  of  Michigan  has  determined  in 
Baogh  V.  Baugh,  37  Mich.  59,  26  Am.  St 
Kcp.  495,  that  none  but  the  parties  can  in- 
tervoie  in  a  divwce  suit  This  was  a  suit  in 
which  the  infant  childroi  of,  divorced  par- 
tiei^  bj  th9ii  maternal  grandmother,  filed  a 


bill  to  set  aside  the  divorce  and  to  have  a 
second  marriage  of  the  father  declared  null 

and  void.   The  court  said: 

"The  jurisdiction  over  (Kvorce  Is  purely  stat- 
utory, and  the  legislative  authority  has  not 
seen  fit  to  allow  any  but  the  parties  to  inter- 
vene in  such  suits.  The  husband  and  wife  are 
the  only  persons  reco^ized  as  parties.  *  *  * 
It  is  for  the  Legislature  to  determine  to  what 
extent  pabUe  poUcy  requires  the  power  of  In- 
tervention to  be  vested  in  any  but  the  parties 
to  divorce  suits.  *  *  *  In  the  meantime  fhe 
courts  have  no  right  to  sanction  any  sudi  in- 
tervention. It  is  expected  of  all  divorce  courts 
that  they  will  be  vigilant  in  examining  the  cir- 
cumstances of  all  cases  before  them,  and  not 
allow  any  decree  without  a  full  scrutiny.  The 
means  furnished  for  this  purpose  are  adequate 
for  most  caaes." 

It  is  a  most  natural  conclusion  to  reach 
that,  If  the  Legislature  had  intended  to  con- 
fer upon  the  Attorney  General  a  power  so 
great  as  to  enable  him  to  intervene  in  any 
divorce  suit  it  would  have  expressed  its  pur- 
pose in  a  special  statute  and  would  not  have 
included  It  in  such  a  general  term  as  "Inter- 
est of  the  state."  Moreover,  wherever  the 
power  has  been  specially  conferred  upon  a 
law  officer  of  any  state,  it  has  been  expressly 
or  impliedly  limited  by  the  statute.  Lee  v. 
Lee,  19  Wash.  355,  53  Pac.  349;  De  Foe  v.  De 
Foe,  88  Or.  549,  169  Pac  128,  172  Pac.  980. 

But  in  the  instant  case,  if  the  Attorney 
General's  contentloa  should  be  recognized,  his 
right  to  Intervene  or  bring  an  independent 
action  to  set  aside  a  decree  of  divorce  is,  by 
this  general  statute,  less  restricted  than  that 
of  an  ordinary  party  in  interest.  One  wbo 
is  a  party  In  the  ordinary  sense  of  the  word 
is  not  given  the  right  to  intervene  in  an  ac- 
tion under  any  general  statute,  but  by  a  spe- 
cial statute,  limiting  the  time  of  such  inter- 
vention, and  outlining  the  procedure.  When 
the  Legislature  has  been  careful  to  make 
special  provisions  for  Intervention  in  cases 
of  pecuniary  importance,  how  can  It  be  In- 
ferred that  it  intended  to  bestow  upon  the 
Attorney  General,  by  the  general  statement, 
"interest  of  the  state,"  in  section  4133,  the 
right  to  intervene  or  attacli  a  divorce  decree, 
at  his  option,  when  the  consequences  might 
far  transcend  any  pecuniary  considerations? 

That  the  district  attorneys  of  the  counties 
of  the  state  have  not  construed  this  statute 
as  conferring  authority  upon  the  Attorney 
General  to  appear  for  the  state  In  divorce 
proceedings  may  be  inferred  from  the  fact 
that  they  have  never  deemed  it  improper  to 
represent  a  husband  or  wife  in  a  divorce 
proceeding.  We  apprehend  that  the  district 
attorneys  would  not  have  assumed  this  posi- 
tion in  opposition  to  the  state's  interest,  If 
th^  were  of  the  opinion  that  in  such  a  suit 
they  might  at  any  time  be  confronted  by  the 
chief  law  ottlcCT  of  the  state  representing  its 
interests.  The  spectacle  of  these  different 
law  officers  arrayed  for  and  against  the  stat« 
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in  a  divorce  suit  would  be  an  anomaly  of 
unusual  absurdity;  yet  not  at  all  improbable 
under  the  Attom^  General's  contention. 

As  far  as  we  can  inforc?  ourselves,  the 
present  Attorney  General  is  the  first  one  to 
construe  the  statute  as  conferring  authority 
on  that  oUcial  In  divorce  suits.  If,  as  be 
cmtends,  It  clothes  him  with  authority,  Is 
it  not  bis  duty  to  investigate  every  divorce 
suit  brought  In  any  of  the  seventeen  Juris- 
dictions In  this  state,  to  the  end  that  fraud 
and  collusion  be  not  practiced  on  the  court? 
Under  the  present  state  of  the  law,  could 
this  duty  be  effectively  performed?  No  pro- 
vision  of  law  is  made  for  the  service  of  sum- 
mons in  a  divorce  suit  upon  the  Attorney 
General.  The  clerks  of  the  district  courts,  in 
whose  ofUces  divorce  suits  are  tiled,  are  un- 
der no  l^al  obligation  to  give  him  notice  of 
the  filing  of  such  a  suit  Is  it  not  reasonable 
to  assume  that,  if  the  L^slature  had  in- 
tended to  charge  the  Attorney  General  with 
any  duty  In  divorce  suits,  it  would  have  pro- 
vided some  method  of  giving  him  notice  of 
the  filing  of  such  a  suit,  to  enable  him  to 
effectively  discharge  his  duty? 

The  word  "Interest,"  as  employed  In  sec- 
tion 4133,  must  be  taken,  in  its  common  ac- 
ceptation, as  relating  to  the  interest  of  a 
party  in  the  ordinary  sense  of  the  word,  and, 
as  80  construed,  cannot  be  held  to  Include 
the  peculiar  interest  whldi  the  state  has  in 
the  matter  of  granting  a  decree  of  divorce. 

bection  4133  names  the  general  duties  of 
the  Attorney  Graeral,  and  is  merely  a  stat^ 
Qtocy  expression  of  bis  common-law  powers, 
which,  as  we  have  seen,  does  not  embrace 
the  power  asserted. 

It  would  result  in  an  unwarranted  exten- 
sion of  this  opinion  to  analyze  the  cases  cit- 
ed and  discussed  by  the  Attorney  General 
which  he  claims  support  his  contention  that 
he  can  maintain  this  faction  in  the  name  of 
tlie  state.  The  decisions  referred  to  tiave 
no  analogy  with  the  present  case.  In  these 
.decisions  the  Attorney  General's  right  to 
maintain  the  particular  action  was  sanc- 
tioned ^ther  by  virtue  of  bis  common-law 
powers,  or  by  statute.  In  United  States  v. 
Han  Jacinto  Tin  Co.,  125  U.  S.  273,  8  Sup.  Ct 
850,  31  L.  Ed.  747,  quoted  from  extensively, 
in  which  the  authority  of  the  Attorney  Gen- 
eral of  the  United  States  to  initiate  and  cen- 
tred the  suit  was  upheld,  a  property  rlgbt 
of  the  government  was,  In  effect,  alleged  to 
be  prejudiced  by  the  fraud  of  Its  ovrn  of- 
ficers. It  must  be  readily  recognized  that 
the  government's  interest  In  a  suit  of  this 
kind  Is  extremely  dissimilar  to  the  interest 
of  the  state  in  a  suit  for  divorce. 

(I]  But  notwltbstandlng  the  feet  that  tbe 
L^slatore  has  not  empowraed  the  Attorney 
tieneral  or  tbe  diatrlct  attorneys  to  appear 
for  the  state  In  divorce  aults,  its  Interest 
ia  not  tha«fore  unrepresented.  In  divorce 
aoits  tbe  court  represoits  tiw  states  interest 
tbrougfaout  the  proceedings,  ^ttaer  in  the 
ivesence  of  a  statute  aothorising  some  law 
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otUcer  to  appear,  or  in  tbe  absence  dlC  such  a 
statute.   Xeager  v.  Yeager,  43  Ind.  App.  813, 
87  N.  E.  144. 
In  Danforth  v.  Danfortb,  supra,  Oils  court 

said: 

"Ab  said  in  Ribet  v.  Ribet,  29  Ala.  348,  ac- 
tions of  this  nature  are  of  a  triangular  sort, 
and  such  a  cause  is  never  concluded  bb  against 
the  court,  and  it  may  and  usually  does  satisfy 
its  conscience  regardless  of  the  pleadings." 

Again,  in  Ex  parte  Sheldon,  44  Mev.  268, 
193  Pac.  967,  it  was  said: 

"The  court  represents  this  interest  of  the 
state  in  divorce  actions,  and  is  in  dn^  bound 

to  scrutinize  the  testimony  and  proceedings 
with  more  care  than  in  ordioary  civil  actions, 
to  the  end  that  collusion  of  the  parties  may 
not  effect  a  dissolution  of  the  marriage  rela- 
tion, when  the  real  facts  of  the  case,  if  known, 
would  forbid  it." 

It  Is  a  doctrine  of  general  acceptance  that . 
the  coart  represents  tbe  Interest  of  tbe  state 
in  divorce  suite.  Baugh  v.  Baugb,  supra; 
Powell  V.  l*oweU,  80  Ala.  SBG,  1  South.  649; 
KelifUBs  r.  BebfoBB,  169  Cat  86^  l46  l>ac. 
1020;  People  t.  Case,  241  UL  27ft,  89  N.  E. 
S38,  25  U  a  A.  (N.  8.)  678;  Yeager  t.  Yeag- 
er, 43  Ind.  App.  818,  87  N.  B.  144;  2  Bishop 
on  Marriage,  Divorce  and  Separation,  fS  496, 
40S,  663.  In  th'e  work  cited  last  above,  tbe 
eminent  law-writer  says: 

"Tbe  judge,  sitting  in  a  divorce  cause,  deems 
himself  under  a  sacred  obligation  to  look  after 
the  interests  of  all  who  cannot  be  present,  yet 
who  may  be  prejudiced  by  tbe  sentence  prayed. 
And  establishing  the  Justice  of  the  plaintiff's 
complaint,  not  merely  as  twtween  tbe  parties 
of  record,  but  as  between  them  and  the  com- 
munity,  Including  persons  specially  interested 
yet  not  before  the  court,  is  what  is  frequently 
termed  satisfyiog  the  consdence  of  the  court." 
Section  496. 

Again,  hi  section  663,  Mr.  Bishop  says: 

"The  public,  which  we  liave  seen  to  be  a  par- 
ty In  all  divorce  suits,  occupies  a  unique  posi- 
tion, sometimes  embarrassing  to  tbe  court.  It 
does  not  ordinarily  aj^ear  by  counsel,  and  when 
without  counsel  does  not  plead.  As  against 
this  party,  when  only  thus  represented  by  what 
is  called  the  conscience  of  tbe  court,  the  plain- 
tiff is  entitled  to  the  decree  on  his  case  being 
duly  and  fully  proved.  But  this  party,  unlike 
the  others,  never  loses  a  right  by  laches;  and 
BO,  whenever  a  defense  comes  out  in  the  evi- 
dence, whether  alleged  or  not,  it  is  fatal  to 
tbe  proceedings.  A  maxim  in  these  suits,  there- 
fore, is  that  a  cause  is  never  concluded  as 
against  tlie  judge;  and  the  court  may,  and  to 
satisfy  its  conscienee  sometimes  doM,  of  its 
own  motion,  go  into  the  investigation  of  facta 
not  contested  by  pleadings." 

Aud  in  section  664,  be  says: 

"Tbe  limit  to  tbe  right  of  the  pabile  to  be 
protected  while  thus  disregarding  tbe  just  aud 
common  practice  of  tbe  court  eaonot  be  pre- 
dsely  defined  by  role.  The  judge,  keeping  in 
view  tbe  precedents,-  with  -  bis-  'cMsdenee'  al- 
ways awake,  shall  see  tiiat  whila  the  record 
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parttef  «kre  not  4^rind  ttia  Jnattee  of  t]i« 
law,  the  public  good,  which  aoffers  from  every 
dishonest  divorce,  and  from  erery  one  not  an 
well  within  the  spirit  of  the  atatnte  as  its  terms, 
is  not  sacrificed.  A  rule  more  exact  than  this 
does  not  appear  to  bo  tn  tha  nature  of  the 
case  possible." 

It  Is  ertdenQy  tbe  c^inlon  of  Ur.  Biahop 
that  the  duty  of  tbe  court  to  r^osent  tbe 
Btate'8  Interest  In  divorce  salts  Is  exclusive, 
except  In  those  states  whwe  the  jj^rosecntlng 
officer  Is  chained  by  statute  with  a  like  duty, 
for  In  section  408  be  states: 

"It  (a  divorce  salt)  affects  in  a  special  way 
the  interests  of  tbe  entire  community,  and  the 
separate  private  interests  of  a  considerable 
nomber  of  third  persons  not  nomhiaDy  par- 
ties. For  tbe  protection  of  tiiose  interests,  tbe 
Judge  assumes  that  tbe  public  is  a  party,  not 
In  the  sense  of  either  asking  or  opposing  tbe 
divorce,  but  as  seeking  justice  for  itself  and 
for  all  interested  private  persona  who  are  not 
before  the  court;  and  be  looks  after  those  in- 
terests  as  far  as  bis  other  functions  of  ad- 
ministering judicial  justice  permit.  In  a  few  of 
the  Mtatcs,  the  prvteouting  ofico'  appeart  in 
the  divoroe  ootus  for  the  pnteoUon  of  thote 
intereft*,  hut  tueh  i»  not  the  oommon  ootir«e  <n 
ow  tribunals."   CTbe  italics  are  ours.) 

It  is  contended  by  tbe  Attorney  General 
that  tbe  allegations  of  the  complaint  charg- 
ing that  tbe  divorce  salt  was  entered  and  tbe 
decree  obtained  in  pursuance  of  a  fraudulent 
and  collusive  scheme  concocted  and  consum- 
mated by  the  respondents  and  those  acting 
with  them,  whereby  the  jurisdiction  of  the 
court  was  wrongfully  invoked,  are  admitted 
by  tbe  motion  to  the  order  for  publication 
and  service  of  summons,  and  therefore  mani- 
fest, and  appalling  injustice  will  be  permitted 
against  the  sovereign  state,  If  he  be  not  al- 
lowed to  maintain  this  action  in  its  behalf, 
be  that  as  It  may,  we  cannot  legislate  a  rem- 
edy. Until  the  L^islatare  acts  and  em- 
powers the  Attorney  General,  or  other  of- 
ficer, to  represent  tbe  state's  Interest  In  di- 
vorce suits,  the  duty  must  remain  where  it 
has  been  always  exclusively  lodged,  in  tbe 
court  sitting  in  the  cause.  As  said  In  Baugh 
V.  Baugh,  supra: 

"In  tbe  best  circumstances  Justice  will  some- ' 
times  miscarry,  but  tbis  is  not  peculiar  to  di- ' 
vorce  cases,  and  it  will  not  do  to  resort  to  un- 
authorized measures  to  redress  legal  misfortonee 
or  wrongs.  It  would  not  be  desirable,  in  order 
to  get  rid  of  some  unjust  judgments,  to  destroy 
tbe  force  of  judgments  generally,  and  allow  tiiem 
to  be  attacked  by  third  parties  where  ttie  legal 
rules  whidi  have  been  established  to  detomlne 
tlielr  effect  have  not  permitted  it." 

As  the  Attorney  General  bad  no  authority 
to  institute  this  action,  it  follows  that  the 
order  appealed  from  should  be  affirmed. 

It  is  80  ordered. 

SANDERS,  a  J.,  and  COLEMAN,  J.,  con- 
cur. 


m  Ner.  SS> 

STATE  ex  rsl.  PHILLIPS  V.  SECOND  JU- 
DICIAL DIST.  COURT  IN  AND  FOR 
WASHOE  COUNTY  et  al.    (No.  2541.) 

(Supreme  Goart  of  Nevada.    June  6,  1922.) 

1.  Mandamus  «sb|0— Issues  os^  If  relater  has 
legal  right  to  have  court  du  what  It  refuses 
tad*. 

Before  the  Supreme  Court  will  issue  a 
writ  of  mandamus  to  an  inferior  tribunal,  re- 
lator must,  under  Bev.  Laws,  {  5695,  establish 
facts  sufficient  to  show  that  he  bag  a  legal  right 
to  have  something  done  whidi  the  inferior 
tribunal  has  refnsed  to  do. 

2.  Mandamus  «=942— Daelslon  motlOB  fUr 
leave  to  sue  as  pauper  eaauot  be  ratiewed 

by  roaadamus. 

The  judge  of  tbe  lower  court  before  whom 
an  action  was  pending  bad  jnrisdiction  to  hear 
a  motion  for  leave  to  sue  as  a  poor  person, 
and  his  dedsion  that  upon  the  showing  made 
plaintiff  had  failed  to  bring  himself  within  the 
rule  of  the  common  law  was  a  judicial  act 
which  cannot  be  reviewed     writ  of  mandamus. 

Original  petltltm  for  mandamus  Iqr  the 
State,  on  the  relation  of  MielTin  F.  FhtlUps, 
against  the  Second  Judicial  District  Court 
of  tbe  State  of  Nevada  In  and  f«  Che  County 
of  Washoe  and  anoOier.  Petitiui  denied, 
and  proceeding  dismissed. 

J.  W.  Dignan,  of  Reno,  for  relator. 
George  B.  Thatcher,  of  Reno,  for  reeptnid- 
eats. 

SANDKRS,  C.  J.  Melvin  F.  Phillips,  a 
citizen  of  this  state,  sued  Thomas  Olnocchio 
and  D.  F.  Capps,  police  officers  of  the  dty  of 
Beno,  to  recover  tbe  sum  of  $10,000  as  dam- 
ages for  his  alleged  unlawful  arrest  and  im- 
prisonment. Upon  request  of  plaintiff  tbe 
court  set  the  case  for  trial  before  a  jury  on 
the  17th  day  of  January,  1922.  Thereafter, 
on,  to  wit  the  12tb  day  of  that  month,  the 
plaintiff  made  a  motion  for  leave  to  further 
prosecute  his  action  in  forma  pauperis.  HlS" 
motion  was  based  on  his.affidavit,  stating,  in 
addition  to  his  dedaration  of  pov«ty,  ttiat 
he  had  a  good  and  meritorious  cause  of  ac- 
tion, and  had  been  so  advised  by  his  attor- 
ney, and  that  no  pers(m,  other  than  Umsdf, 
had  any  Interest  in  the  prosecution  of  his  ac- 
tion. The  motion  came  on  to  be  heard  upon 
the  pleadings  and  oral  testimony  of  plaintifr 
and  his  attorney  in  snj^iort  of  his  affidavit 
The  coart  denied  the  motion,  whweupon 
plaintlft  moved  for  an  order  to  vacate  tbe 
setting  of  12ie  case  tor  trial  b^ore  a  Jury, 
and  asked  that  the  court  r^ain  uid  desist 
from  taUng  any  furtha  prooeeding  in  the 
case  until  such  time  as  plaintiff  could  sue 
out  of  the  fiuiweme  Court  ot  the  state  of  Ne- 
vada a  writ  of  mandamus  ctmunanding  the 
presiding  Judge  to  permit  him  to  farther  pros* 
eeute  bis  action  as  a  paui>tf.   This  motion 
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was  also  denied,  whereupon  plaintiff  made 
•K^catlon  to  this  court  for  a  writ  of  man- 
damus.  Upon  consideration  of  his  petition 
for  the  writ,  this  court  made  an  order,  com- 
manding Hon.  George  A.  Bartlett,  as  judge 
of  the  district  court  of  Washoe  county,  to 
refrain  and  dealst  from  any  farther  proceed- 
ing in  ttie  action  of  Melvln  F.  Pliillips  against 
Thomas  Ginocdiio  and  D.  F.  Capps,  and  to 
permit  ^Intiff  to  further  prosecute  his  ac- 
tion without  the  payment  of  legal  fees,  or 
show  cause  before  this  court  on  the  day  fixed 
by  its  order  why  be  should  not  do  ao. 

[1]  The  question  Is  whether  a  writ  of  man- 
damus may  be  predicated  iipcm  such  a  re* 
turiL  Tba  rule  established  by  a  nmnber  of 
dedsiona  of  this  court  rdattve  to  cases  In 
which  the  writ  of  mandamus  may  Issue  is 
that  before  the  r^tor  can  obtain  tbe  writ 
be  must  estabUsb  sufflctent  facts  to  sbow 
that  he  has  a  legal  right  to  have  something 
done  the  inferior  tribunal  which  it  baa  re- 
fused to  do.  Section  5695.  Bat.  Laws;  State 
T.  Wright,  10  Nor  174 

[2]  The  return  does  not  show  that  the 
Judge  refused  or  denied  to  the  petitioner  the 
right  to  further  prosecute  his  action  as  a 
poor  person,  but  tbat  in  the  Judgment  of  tbe 
eonrt.  upon  tbe  showing  made,  plaintiff  bad 
failed  to  bring  himself  within  the  rule  of  the 
common  law,  If  the  samev  as  contended  for 
by  petitioner;  prevails  m  this  JurisdlctlMi. 
As  the  Judge  had  the  power  to  hear  the  mo- 
tion, bis  determination  upon  the  hearing 
thereof  was  necessarily  a  Judicial  act.  It 
is  difficult  to  perceive  how  mandamus  will 
lie  to  review  bis  action.  To  grant  the  writ 
would  be  In  effect  to  review  a  Judicial  ded- 
ricMi,  wbidi  is  not  the  functioa  of  maodamus. 

It  is  argued  that  tbe  ruling  complained  of 
was  such  a  flagrant  abuse  of  discretion  as 
that  It  amounts  to  the  petitioner  being  pre- 
cluded from  the  enjoyment  of  his  legal  right 
to  further  prosecute  bis  action  as  a  poor  per- 
scND.  Adopting  the  language  of  this  court  as 
used  in  State  v  District  Court,  40  Nev.  163, 
161  Pac.  510,  tbe  respondent  assumed  juris- 
diction, entertained  tbe  motion,  beard  the 
evidence  in  support  of  petitioner's  ccmten- 
Uon,  and  rendered  a  determlnatlTe  Jodgm^t 
based  upon  tbe  showing  made,  and  either  a 
correct  or  incorrect  interpretation  of  the  law 
ai^licable  to  the  specific  question  in  further- 
ance of  wbicb  the  showing  was  made.  In 
that  esse  McOamn.     aAed : 

**Wfaat  more  could  the  lower  court  do  if  the 
writ  were  to  issue  now?  Would  it  reverse  its 
jndgmcDt  entered  upon  the  showing  made? 
Would  it  take  a  different  view  of  the  law  aris- 
ing npon  the  ease?  Ir  it  the  functioQ  of  the 
writ  of  mandate  to  review  errors  of  discretion 
or  judgment  and  reverse  dedaions  based 
thereon  ?- 

Speaking  for  tbe  court,  tbe  learned  Judge 
said: 


"An  answer  to  such  query  Is  foond  In  the 
establibbed  principles  of  law  applicable  to  tbe 
function  of  this  extraordinary  writ,  which  may 
be  stated  thus:  The  acts  or  duties,  the  per- 
formance or  nonperformance  of  which  rests  in 
whole  or  In  part  on  the  diswetion  or  judgment 
of  tbe  Inferior  tribunal,  board,  or  officer,  win 
not  be  required  by  the  writ  of  mandamna." 

The  question  underlying  this  proceeding  la 
whether.  In  the  absence  of  statute,  the  pe- 
titioner has  the  right  to  proceed  with  the 
prosecation  of  his  action  In  the  district  court 
without  the  payment  In  advance  of  tbe  legal 
fees.  We  merely  state  the  question  In  ord<^ 
tbat  It  may  not  be  thought  by  our  conclusion 
tbat  we  decide  It 

Our.oonduston  Is  tbat  return  to  tbe  order 
to  show  cause  does  not  sbow  facts  upon 
which  a  peremptory  writ  wlU  lie.  Tbe  peti- 
tion for  the  writ  is  tber^re  denisd.  and  the 
[ffoceedlng  dismissed. 

DUCEER  and  OOl/EMAN,  JJ..  concur. 


(71  coto.  m) 

WHITESCARVER  V.  INTERSTATE  TRUST 
CO.  St  al.    <No.  10298.) 


(Supreme  Court  of  Colorado.    May  1,  1922. 
Rehearing  Denied  Jane  S,  1922.) 

1.  Fraudulent  conveyanoes  «»260(l)  —  Has- 
banil's  repreeentatloas  that  he  was  owner  of 
property  frasisleBtiy  eosveyed  to  wife  hsM 
competent  against  iatter  regardiesa  «f  es- 
toppel. 

In  a  suit  to  cancel  a  deed  to  grantor's  wife 
on  tbe  ground  of  conspiracy  to  defraud  credi- 
tors, evidence  of  grantor's  representations,  to 
obtain  credit,  tbat  he  was  tbe  owner  of  the 
property,  was  relevsnt  and  competent  against 
defendant  wifSt  though  estoppel  was  not 
pleaded. 

2.  Appeal  and  error  «s3il009(3)— Decree  bated 
SB  oenfllctino  evldenoe  not  disturbed. 

A  decree  based  on  conflicting  evidence  will 
net  be  disturbed. 

Department  2. 

Error  to  District  Court,  City  and  County  of 
Denver;  Charles  C  Butler,  Ju<^e. 

Suit  by  the  Interstate  Trust  Company  and 
another  against  Rosa  B.  Whltescarver.  De^ 
cree  for  plaintiffs,  and  defendant  brings  er- 
ror, and  moves  for  supersedeas.  Supersedeas 
denied,  and  Judgment  afSnned. 

John  T.  Bottom,  of  Denver,  for  plaintiff  In 
error. 

Dines;  Dines  ft  Hobne,  Robert  B.  More* 
Paul  P.  Pro»er,  and  Symes  &  Wingren,  all 
of  Daiver,  for  defendants  In  error. 

DBNISON,  J.  Ttie  Interstate  Trust  Com- 
pany and  others  woto  plalntluis  b^ow,  and 
bad  a  decree  canceling  a  certain  deed  firom 
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Charles  A.  Whlteecarver  to  his  wife,  Rosa 
B.  Wbltescarver,  as  frandulent.  She  brings 
error,  and  moves  (or  supersedeas.  The  mat- 
ters relied  In  for  reversal  amount  to  two: 
(1)  That  evidence  of  estoppel  was  received 
although  estoppel  was  not  pleaded;  and  (2) 
that  the  evidence  does  not  support  the  de* 
cree. 

[1]  1.  tTpon  the  first  point:  The  evidence 
was  of  representations  made  by  the  hus- 
band, for  the  purpose  of  obtaining  credit, 
that  he  was  the  owner  of  the  property  con- 
veyed. This  was  competrait  and  relevant 
to  thQ  allegation  of  the  complaint  that  he 
and  his  wife,  plaintiff  In  error,  had  conspired 
to  defraud  of  which  there  was  some  evi- 
dence ;  his  statements  in  pursuance  of  the 
conspiracy  were  competent  against  her,  there- 
tore,  regardlesB  of  the  question  of  estoppel, 

[2]  2.  As  to  tlie  KcoEid  point:  The  evi- 
dence wa»  oonfllctlnK. 

Snpersedeas  denied,  and  Judgm»t  affirmed. 

TELLEB,  Acting  a  J.,  and  WHITFOBD, 
J,,  concur. 


(71  Colo.  410) 

SIGEL-CAMPION  LIVE  STOCK  COMMIS- 
SION CO.  V  ARDOHAIN  at  ak 
(Ne.  10094.) 

(Supreme  Court  of  Colorado.    Bfay  1,  1922L 
Rehearing  Denied  June  6,  1922L) 

1.  Priaclpal  and  agnt  ^implied  agea- 
cy^  deflaed. 

An  "Implied  agency*'  la  created  by  the  act 
of  the  parties  and  is  deduced  from  proof  of  oth- 
er facts,  and  may  exist  without  knowledge  of 
its  existence  by  one  dealing  with  the  agent 

2.  PrlncipaJ  and  aflent  ^=3l37(l)— "Agency  by 
estoppel"  deflned. 

An  "agency  by  estoppel"  is  created  by  op- 
eration of  law  and  is  established  by  proof  of 
such  acts  of  the  principal  as  reasonably  lead 
to  the  conduBloii  of  its  existence,  bot  an  agency 
by  estoppel  requires  knowledge  by  the  person 
relying  on  it  of  the  facts  on  which  it  is  based. 

3.  Principal  and  agent  «=>I89(4)— Agency  by 
estoppel  must  be  specially  pleaded. 

Where  the  seller  relied  upon  the  apparent 
authority  of  an  agent  because  of  a  long  course 
of  dealing  between  the  agent  and  his  prindpal, 
such  an  itfency  is  an  agency  by  estoppel,  and 
must  be  spedally  pleaded. 

4.  Principal  and  agent  «=3il48<2)— Seller  held 
to  have  been  put  on  Inquiry  as  to  extent  of 
agent's  autliorlty. 

Where  agent  for  defendant  was  in  corre- 
spondence with  defendant  by  letter  and  tele- 
gram  and  the  agent  told  i^aintiff  that  he  was 
wiring  prices  to  defendant,  plaintiff  was  put  up- 
on inquiry  as  to  the  extent  of  the  agent^s  au- 
thority, and  should  have  investigated  before 
making  the  contract. 


Department  8. 

Error  to  District  Court,  City  and  Oonntj 
of  Denver;  C.  C.  Butler,  Judge. 

Action  by  J(dm  Ardohain  against  the  Sigel- 
Camplon  live  Stock  Commission  Company 
and  W.  B.  Emerson.  From  Judgment  for 
plaintifE,  defendant  Slgel-Campion  Live 
Stock  Commission  Company  brings  error. 
Reversed  and  remanded,  with  directions. 

Jj.  F.  TwttcheU,  of  Denver,  for  plaintiff 
in  error. 

William  W.  Garwood,  Omar  B.  Garwood, 
and  George  Oliver  Iklarr^  all  of  Denver,  for 
defoidanta  In  error. 

BUBKB,  J.  Defendant  in  errtn*  Ardohain 
brought  suit  against  plaintiff  In  error  (here- 
inafter referred  to  as  "the  company'*)  and  de- 
fendant in  error  Emerson  for  $7,704  and  in- 
terest as  the  purdiase  price  of  certain  sheep 
alleged  to  have  been  sold  by  Ardohain  and 
shipped  from  California,  and  which,  upon 
arrival  in  Denver,  it  was  said  the  company 
wrongfully  refused  to  receive  or  pay  for.  By 
replication  Ardohain  admitted  that  these 
sheep  were  later  sold  in  Omaha  for  $5,126.35. 
hence  reduced  his  demand  to  f2,637.W  and  in- 
terest, a  total  of  $2,987.65,  for  wlil<^  amount 
an  instructed  verdict  was  returned.  To  re- 
view the  Judgment  thereupon  entered,  the 
company  prosecutes  this  writ  Just  how  the 
company  gets  rid  of  Emerson  as  a  eodefend- 
ant  and  shifts  him  to  the  other  side  of  the 
cause  in  this  conrt  Is  not  (dear,  neither  is  it 
material.  A  default  having  been  entered 
against  him  below,  he  appeared  at  the  trial 
as  the  prindpal  witness  for  Ardohain,  who 
gave  no  evidence  in  person  or  by  deposition. 

That  Ardohain  intraded  to  charge  both  the 
company  and  Emerson  wltli  participation  in 
the  purchase  la  oertain,  but  In  what  capacity 
is  doubtful.  The  langoage  of  the  com- 
l^alnt  la: 

"During  bH  of  the  times  hereinafter  mention- 
ed and  for  many  years  prior  thereto,  the  de- 
fendants have  been  jointly  engaged  In  the  busi- 
ness of  bujring  and  selling  cattle  and  sheep  for 
and  on  account  of  the  defendant  the  Sigel-Cam- 
pion  Ldve  Stock  Commission  Company;  the 
details  of  said  joint  agreeitaent  are  unknown  to 
plaintiff,  but  plaintiff  alleges  that  the  defendant 
Emerson  is  and  during  Uie  past  12  years  was 
purchasing  agent,  'scalper'  and  buyer  for  the 
defendant  the  Sigel-Campion  Live  StoA  Com- 
mission Company. 

'That  on,  to  wit,  the  17th  day  of  June,  1919, 
at  or  near  the  city  of  Fresno,  CaL,  plaintiff  sold 
and  delivered  to  the  defendants,  at  their  spe- 
cial instance  and  request,  866  head  of  yearling 
wethers  at  and  for  the  agreed  price  of  $9  per 
head,  or  the  total  sum  of  $7,704,  which  warn 
was  due  and  payable  on  delivery.  Thereupon 
the  plaintiff  delivered  to  the  defendants  said 
866  head  of  sheep,  and  the  same  were  shipped 
to  defendant  the  Sigel-Campion  Live  Stock 
Commission  Company  at  Denver,  Colo.** 
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The  cmnpony  admitted  Its  r^sal  to  re- 
eeive  and  pay  for  tbe  sheep,  alleged  that  Em- 
asm'n  purchase  was  uot  only  without  Its 
knowledge  and  consent,  which  fact  It  avers 
was  known  to  Ardohain,  hot  tha(  such  pur- 
diaae  was  likewise  contrary  to  Its  direction, 
and  that  tbe  consignment  by  Emerson  and 
the  drawing  of  a  draft  on  the  company  In 
payment  for  the  sheep  were  also  without  au- 
thority. 

(t]  To  minutely  review  the  eridence  In 
this  transaction  would  serve  no  good  purpose. 
It  establishes  beyond  question  that  Emer- 
son's purchase  of  the  Ardohain  sheep  was 
without  authority  of  the  company  and  con- 
traiy  to  Its  direction.  The  Judgment,  if  up- 
hdd,  must  therefore  rest  upon  an  Implied 
agency  arising  from  a  course  of  dealing,  and 
this  is  the  theory  of  counsel  toi  Ardohain. 
The  learned  trial  judge  thus  correctly  stated 
tbe  issue: 

only  question  now  Is  as  to  whether  or 
not  there  is  an  authority  derived  from  a  course 
of  dealing." 

He  thereupon  holds  that  such  authority 
existed.  His  error  arises  from  a  failure  to 
dlstlngulBli  between  "implied  agency"  In  Its 
true  sense  and  "agency  by  estoppel."  The 
confusion  is  common  in  tbe  authorities  and 
aeema  due  to  the  fact  that  In  many  cases  the 
dlstlnctloa  is  immaterial. 

An  "implied  agency"  is  real  but  not  ap- 
parmt  It  la  created  by  act  of  the  parties 
and  is  deduced  from  proof  of  other  facts. 
The  principal,  having  -voluntarily  assumed 
its  obligations,  cannot  complain  that  he  is 
bound  thereby.  Hence  It  is  Immaterial  that 
one  who  seeks  Its  protection  did  not  know 
of  its  existence  at  the  time  of  the  transac- 
tion. Irrespective  of  a  prior  course  of  deal- 
ing which  might  otherwise  tend,  in  the  In- 
stant case,  to  establish  such  an  agency,  tbe 
undisputed  evidence  before  ns  shows  that 
Emerson's  sole  authority  was  to  investigate 
and  report  He  could  then  buy  only  upon 
specific  approval  by  the  company  of  the  par- 
ticular purdutse  proposed.  This,  then,  Is 
not  a  case  of  implied  agency. 

t21  An  "agency  by  estoppel"  Is  apparent 
bat  not  real.  It  Is  created  by  operaticHi  of 
law  and  established  by  proof  of  such  acts 
of  tbe  principal  as  reasonably  lead  to  the 
conclusion  of  Its  existence.  Created  for  the 
protection  of  him  who  in  good  faith  has  re- 
lied upon  1^  tti»  acts  of  the  principal  which 


support  it  must,  at  the  time  of  the  transac- 
tion, have  been  known  to  him.  2  O.  J.  444, 
i  42. 

One  dealing  with  an  agent  may  show  actu- 
al authority,  though  this  was  not  known  to 
him  when  he  dealt,  or  be  may  show  apparent 
authority  and  that  he  has  relied  upon  ap- 
pearances, and  support  this  under  the  doc- 
trine of  estoppel.  Columbia  Mill  Go.  t.  Na- 
tional Bank,  62  Minn.  224,  228,  229,  S3  N.  W. 
1081. 

A  principal  may  bind  himself  by  causing 
others  to  believe  the  agent's  authority  to  be 
greater  than  actually  exists,  but  such  acts 
of  the  principal  must  be  known  to  and  proved 
by  tbe  party  relying  thoreon.  He  cannot 
claim  reliance  upon  what  he  did  not  know. 
Merchants'  Bank  t.  Nichols  &  Shephard  Co., 
223  111.  41,  60,  70  N.  B.  SS,  7  U  B.  A.  (N.  8.) 
762. 

[3]  In  this  respect  Om  evidence  does  not 
support  the  Judgment  Assuming,  but  not 
deciding,  that  the  coarse  of  dealing  relied 
upon  was  established,  no  knowledge  thereof 
was  brought  home  to  Ardohain,  and  ttiere  is 
a  total  abswce  in  the  record  of  any  eridaue 
to  show  that  be  dealt  with  Emerson  as  the 
agent  of  the  company.  Moreover,  sudi  an 
agency  rests  upon  estoppel  which  must  be 
pleaded  and  there  la  no  such 

[4]  Again,  we  are  confronted  by  a  still 
more  aerloua  defect  In  the  case,  made  by 
plaintlft  below.  The  evidence  shows  that 
Emerstm  and  the  company  w^  In  corre- 
spondence by  letter  and  telegram.  Emer- 
son's letters  show  that  he  told  Ardohain  he 
was  wiring  the  company  certain  prices  on 
these  sheep.  The  fact  is  undisputed.  It 
thus  appears  Ardohain  liad  full  notice  that 
Emerson  could  not  purchase  for  the  company 
without  express  acceptance  as  to  price.  The 
evidence  shows  no  such  acceptance.  These 
facts  being  known  to  Ardohain,  no  r^iance 
by  him  upon  an  agency  implied  from  a  course 
of  dealing  could  be  upheld.  The  least  that 
can  be  said  on  this  phase  of  the  case  Is  that 
Ardohain  was  thus  put  upon  Inquiry  as  to 
Emerson's  real  authority  and  was  bound  to 
ascertain  the  extent  of  bis  agency. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgmmt 
for  the  company. 

TELLER.  Acting  O.  3^  and  BAIIiBZ,  J., 
ccmcur. 
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<n  Colo.  8M> 
GLENN  V.  MITCHELL  at  aL  (No.  10027.) 

{Sapreme  Court  of  Colorado.  iSaj  1,  1922. 
Reheariss  Denied  Jane  5,  1922.) 

1.  Wills  <g;=>2^>— Under  statata  giving  county 
courts  Jurisdiction  la  probata  mattars,  auek 
court  has  Jurlsdlotloo  of  will  oootatt  aftar 
one  year  from  probate. 

Under  Coast,  art  6,  |  28,  givins  couQtr 
courts  Jurisdiction  of  probate  matters,  Rev.  St. 
1906,  S  7096,  ptoTiding  that  in  actions  wherein 
the  succession  and  contents  of  a  wiU  are  brought 
into  iiuestion  the  record  of  the  probate  of  the 
will  shall  be  conclasire  proof  of  the  execution 
and  of  the  leffsUtj  and  validity  of  th«  contenta 
in  so  far  as  it  was  determined  at  the  probata, 
and  giving  any  interested  person  not  summoned 
by  actual  service  of  process,  and  not  appearinx 
at  the  probate,  a  right  to  contest  its  validity 
within  a  year  after  it  Is  admitted  to  probate,  is 
regolatory,  and  does  not  prevent  Uie  coart'a 
hearinf  a  eontnt  after  the  oneryaar  period. 

2.  Jndgneat  «»34(^-C«Mly  ooarta  kald  ooarta 
•f  record. 

Coonty  coorts  are  cotirta  of  record,  and 
have  powers  Incident  to  such  courts,  Indadlng 
the  right  to  vacate  Judgments  obtained  by  fraad. 

3.  Wills  <&=^22i --County  ooart  nay  revoke  pro- 
bata of  will. 

A  county  coart,  acting  as  a  court  of  pro- 
bate, may  revoke  the  prolute  of  a  will  on  prop- 
er grounds. 

4.  Wilis  <8=»22l— will  may  be  oentested  for 
fraud  in  county  court  after  beiag  admitted 

,  to  probate;  "determlaed." 

Under  Rev.  St  1908,  {  7096.  providing  that 
in  actiODS  wherein  the  execution  of  a  will  may 
be  brought  In  question  the  record  of  the  pro- 
bate of  the  will  shall  be  conclusive  proof  of 
the  execution  and  of  the  legality  and  validity  of 
the  contenta  thereof  In  so  far  as  the  aame  were 
determined  at  the  jnrobatet  and  section  7097, 
providing  that  if  on  probate  of  a  later  will  or 
on  rehearing  in  the  county  court  it  shall  be  ja- 
dicifllly  determined  that  any  writing  admitted 
to  probate  is  not  the  last  will  of  decedent,  the 
probate  of  the  will  shall  be  revoked,  a  will  may 
be  contested  on  t}ie  ground  of  fraud  after  being 
admitted  to  probate,  since  npon  protmte  its 
execution  is  not  called  into  question,  and  the 
legality  and  nlidi^  of  its  contents  in  regard 
to  frand  were  not  determined  at  the  probate; 
"determined"  meaning  adjudicated  on  an  Issue 
presented. 

[Ed.  Note.— For  other  definittcma,  see  Words 
and  Phrases,  First  and  Seemd  Series  Deter- 
mine.] 

Bnrfce,  J.*  dieaentini^ 

Bn  Banc. 

Error  to  County  Court,  City  and  County  of 
Denver ;  Ira  G.  Rotbgerber,  Judge. 

Action  by  Banoah  B.  Glenn  against  John 
G.  Mitchell  and  others.  From  Judgment  for 
defendauts,  plaintiff  brings  error.  Reversed 
and  remanded. 


N.  Walter  Dixon  and  Thomas  J.  Dix<m, 
both  of  Denver,  for  plaintiff  In  error. 

Lewis  &  Grant,  Dines,  Dines  ft  Holme,  and 
Walter  M.  App^  all  of  Davsr,  for  defend- 
ants in  errpr. 

TEUJER,  3.  Plaintiff  in  errw  on  No- 
v«nber  14,  1918,  filed  her  petition  in  tbe 
county  court  to  vacate  an  order  entered  No- 
vember 22,  1916,  admitting  to  probate  the 
will  of  Dennis  Sullivan,  deceased. 

It  Is  alleged  In  the  petition  that  the  tes- 
tator bad  executed  a  will  in  1913  wherry 
the  petitioner  and  her  sister  were  made  re- 
siduary legatees  of  the  estate  of  said  Sulli- 
van; that  thereafter  the  said  John  G.  Mit- 
chell and  others  associated  with  him,,  by 
fraud  and  misrepresentation,  Induced  the 
said  Sullivan  to  make  a  new  will  whereby 
the  said  John  C-  Mitchell,  as  resldxury  l^a- 
tee,  received  the  bulk  of  the  estate  of  the 
said  testator,  while  the  petitioner  and  her 
sister  received  but  a  small  legacy  each. 

A  demurrer  to  the  petition  was  snstained, 
ttie  petitioner  elected  to  stand  upon  her  pe- 
tition, and  judgmmt  was  altered, In  faTor  of 
the  defendants. 

Counsel  agree  that  ttie  demurrer  was  sus- 
tained under  the  provisions  of  section  7096, 
R.  S.  19(^,  but  differ  as  to  the  teal  groond 
of  the  court's  ruling. 

[1]  For  plaintiff  In  error  It  la  contended 
that  the  court  h^d  the  suit  barred  by  the 
statute,  because  not  begun  within  one  year 
from  the  order  of  probate,  while  counsel  for 
defendants  in  error  insist  Uiat  the  only 
question  raised  under  the  statute  and  deter- 
mined by  the  court  was  that  of  Jnrisdictton. 
Said  statute  reads  as  follows: 

"In  all  actions  wherein  the  execution  or  con- 
tents of  any  last  will  may  be  brought  in  ques- 
tion, the  record  of  the  probate  of  aoeh  will, 
or  an  exemplified  ci^y  of  audi  record,  abaU  be 
conclusive  proof  of  the  execution  and  also  of 
the  legality  and  validity  of  the  contents  thereof, 
in  so  far  as  the  same  were  determined  at  the 
probate,  both  as  against  the  persons  summon- 
ed and  appearing  at  the  probate  thereof  and 
as  against  all  other  persons:  Provided,  that 
any  heir  at  law,  legatee,  devisee,  or  other  per- 
son interested  to  prove  or  contest  the  said  will, 
who  was  not  summoned  by  actual  service  of 
process,  and  who  did  not  appear  at  the  probate 
of  such  will,  may  at  any  time  within  one  year 
after  the  admitting  of  such  will  to  probate, 
appear  in  the  county  coart  of  the  county  where- 
in Eudi  wHI  was  presented  for  probate,  and 
contest  the  validity  of  such  will,  or  propound 
the  same  for  probate  as  in  an  original  proceed- 
ing for  probate;  but  if  no  such  person  shall 
appear  within  the  time  aforesaid,  the  probate, 
or  refusal  thereof,  shall  be  forever  binding  and 
conclusive  on  all  the  parties  concerned  saving 
to  infanta,  or  persons  non  compos  mentis,  the 
like  period  after  the  removal  of  their  respective 
disabilitiea." 

Counsel  for  defendant  In  error  assert  that 
Oils  statute  Is  so  like  the  Illinois  statute  on 
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the  same  trabject  tbat  a  construction  of  the 
lattffl-  atatnta  by  fb»  Snprune  Court  of  nu- 
nois  determines  this  case.  They  cite  Luther 
T.  Lather,  122  lU.  658.  18  N.  B.  166,  a  case  in 
which  a  will  was  attacked  on  the  ground 
tbat  the  testator  waa  Induced  by  fraud  to 
make  It.  W©  do  not  agree  with  counsel  ei- 
ther tbat  the  laws  are  similar,  or  that  the 
Illinois  case  la  authority  on  the  question 
now  before  na. 

The  Illinois  statute  provided  that,  if  with- 
in three  years  of  the  probate  of  a  will  in  the 
county  court,  a  contest  thereof  was  begun  in 
the  county  court  by  a  bill  In  chancery,  an 
issue  of  law  should  be  made  up  and  tried  by 
a  jury  In  the  circuit  court. 

In  the  case  cited  the  court  held  tiiat,  inaa- 
much  as  the  general  jurisdiction  of  courts  of 
equity  does  not,  independent  of  statute,  ex- 
tend to  the  probate  of  wills,  or  the  setting 
aside  of  wills,  the  statute  In  question  gave 
to  the  drcolt  court  Jurisdiction  only  for  the 
po-lod  limited  by  its  tOTms ;  that  of  contest 
begun  after  the  lapse  of  the  three  years  aft* 
er  probate  the  circuit  court  had  no  Jurlsdle- 
titm.  The  sitttatlon  here  Is  very  different. 
The  eonnty  court  is  glren  Jurisdiction  of 
probate  matters  by  section  23  of  article  6  of 
the  OMiatltutlon,  and  the  statute  now  under 
conslderatloa  Involves  no  question  of  Juris- 
diction. It  is  merely  regulatory,  determining 
tite  period  in  which  an  order  of  probate  may 
be  attacked,  under  drcnmstances  named,  and 
Oie  conclnstveneas  of  andi  probate,  If  not  wo 
questioned. 

C2]  Our  county  courts  are  courts  of  record, 
and  "of  auperlor  or  general  authority." 
Hngbes  V.  McCoy,  11  Colo.  691,  19  Pac.  674. 
Tbey  have  the  powers  Incident  to  such 
courts.  Including  the  right  to  vacate  Judg- 
taeota  obtained  by  fraud. 

In  Losk  V.  Kershow,  17  Colo.  481,  30  Pac. 
82.  qieaking  of  the  county  court.  It  ts  said: 

*7t  is  a  court  of  general  Jurisdiction,  and  tUi 
Jarisdictltm  Is  nnlimited  in  the  determination 
of  matters  growing  out  of  the  settlenientB  of 
•states." 

In  Clemes,  Adm'r,  v.  Fox,  26  Colo.  S9,  5S 
Pac.  225,  this  court  said: 

"Whatever  may  be  the  law  in  Bnglaud,  or  fat 
ether  states  of  the  Union,  we  are  clearly  of 
Ac  opinion  that,  under  our  Constitution  and 
statetes,  the  county  court,  in  all  matters  per- 
udning  to  probate  businesB,  has  as  ample  pow- 
ers and  as  fun  Jurisdiction  with  respect  there- 
to as  have  the  district  courts  of  tMs  stete  over 
natters  within  their  jurisdiction.  Constftn- 
tioD,  art  6,  1 2S;  MiUs'  Annotated  Stat.  1 1064; 
BcUink  V.  Maxton,  168  BL  447." 

This  power  is  recognized  in  oilier  jorisdlc- 
dtms  as  belonging  to  county  courts  general- 
ly and  as  courte  of  probate. 

In  the  Hatter  of  the  Estate  of  Fisher,  De- 
ceased, 16  Wis.  511,  It  la  expressly  held 
that- 


"The  county  court,  sitting  as  a  court  of  pro- 
bate, may  at  any  time,  In  furtherance  of  jus- 
tice, revoke  an  order  which  has  been  irregn* 
larly  made  or  procured  tv^  fraud." 

In  Marston  v.  Wilcox,  1  Scam.  (111.)  60,  the 
Supreme  Court  of  Illinois  held  that  the  cir- 
cuit court  erred  In  reversing  a  court  of  pro- 
bate which  had  revoked  letters  of  adminis- 
tration obtained  by  fraudulent  representa- 
tions. The  court  said  that,  if  letters  be  ob- 
tained by  a  fraudulent  representation,  to  in- 
quire whether  any  fraud  has  been  practiced 
is  a  necessary  incident  to  the  court's  right 
to  hear  and  determine  questions  arising  upon 
administration. 

In  Wright  V,  Simpson,  200  111.  66,  66  N.  B. 
628,  It  is  held  that  an  order  of  probate  of  a 
will,  made  in  fraud  of  a  party  interested, 
nay  be  set  aalde  after  the  term.  Hie  court 
said: 

"Upon  proof  of  fraud  or  collusion  In  the  pro- 
cnrement  of  a  jtidgment  socb  judgment  may  be 
vacated  at  any  time." 

In  Adams  v.  Adams,  21  Vt  162,  It  Is  said 
tbat  a  probate  court  has  the  power,  and  It  Is 
Its  duty,  upon  proof  of  fraud,  accident,  or 
mlsteke  in  the  entry  of  an  order,  to  set  such 
<Hrder  dslde. 

In  Worthington  v.  Glttlngs,  66  Md.  642,  the 
court,  while  affirming  an  order  of  the  or- 
phans' court  denying  an  application  to  va- 
cate the  probate  of  a  wHl,  said: 

"From  what  we  have  said,  however.  It  must 
not  be  inferred  tliat  parties  intereBted  may  mot 
impeach  the  probate  for  fraud  and  collusion  in 
obtaining  It,  and,  upon  making  it  clearly  to  ap- 
pear that  it  was  so  obtained,  to  have  It  re- 
voked. The  law  so  abhors  fraud  that  it  is 
tolerated  In  so  form  or  character  of  jndiciai 
proceeding.  'Fraud  is  an  extrinsic,  collateral 
act,'  says  I<ord  Chief  Justice  De  Qrey,  in  de- 
livering the  opinion  in  the  Dadiess  of  Sngs- 
ton  Case,  2  Sm.  L.  Gas.  (4th  Am.  Bd.)  SOS, 
*whlch  vitiates  the  most  solemn  proceedings  of 
courts  of  justice.  Lord  Coke  says  it  avoids  all 
judicial  acts,  ecclesiastical  or  temporal.'  *  *  • 
And  that  revocation  of  the  probate  of  a  will 
may  be  obtained,  upon  showing  fraud  or  col- 
lusion in  procuring  the  probate,  though  it  be 
token  in  solemn  form,  Is  abundantly  established 
by  authority.  1  Wms.  on  Ex'rs  (3d  Am.  Ed.) 
473.  But,  in  order  to  procure  such  revoca- 
tion, it  must  be  by  direct  application  for  that 
purpose,  and  the  fraud  or  coUurion,  with  all  the 
particulars,  must  be  distinctly  charged." 

[S,  4]  It  must;  tiien,  be  regarded  as  settled 
that  the  county  court,  as  a  court  of  probate, 
may,  on  proper  grounds,  nvoke  tin  probate 
of  a  will.  Except,  therefore,  for  the  stetute 
in  question,  there  would  be  no  doubt  of  tiie 
petitioner's  right  to  have  her  cause  deter- 
mined on  the  t&ctB  alleged.  Does  this  sec- 
tion, as  a  atetuto  of  limitation,  bar  tills  snltT 

"It  la  a  familiar  principle  that  a  statute  of 
llmitotions  should  not  be  applied  to  cases  not 
dearly  within  its  provisions. "  25  Cyc  990. 
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Applying  St  acoordliig  to  tiie  plain  Import 
<tf  Its  tenoB,  It  cannot  be  said  to  bar  this 
salt  It  appllea  'in  all  actfims  wber^  the 
execution  or  contoits  of  any  last  will  may 
be  brought  In  question."  No  question  la  here 
made  that  the  wlU  was  not  executed  as  re- 
quired by  tbe  law,  nor  Is  It  <aalmed  fliat  Its 
cont^tB  rendOT  It  Invalid.  Tbe  pnrpoBe  of 
the  statute  la  further  indicated  by  the  fact 
that  by  it  an  wder  of  probate  la  made  con- 
clusive iwoof .  not  of  all  quetBtlons  which  may 
arise  concerning  the  will,  but  only  of  its  "ex- 
ecution." and  "tbe  legality  and  validity"  of 
Its  contents,  and  that  oiOy  "so  far  as  tbe 
same  were  determined  at  Qie  probate."  Ob- 
serve that  It  is  not  the  validity  of  the  will 
In  all  respects  whldi  Is  thns  establtthed. 
The  closing  words,  which  make  the  probate 
binding  upon  all  persons,  must  be  read  In 
connection  with  this  parenthetical  clause,  and 
be  limited  in  scope  by  it  Unless  It  does  thus 
limit  the  matters  wlilch  may  be  conclusive- 
ly established,  It  has  no  meaning  at  all,  and 
tile  rules  at  construction  require  us  to  give 
It  a  meaning.  The  ccmtents  of  a  will  include 
the  terms  used  In  it  and  it  cannot  be  said 
that  the  legality  and  validity  of  the  contents 
are  determined  when  there  was  no  question 
raised  aa  to  them.  By  the  express  language 
of  the  section,  they  are  establldied  only  when 
th^  have  beea  determined,  and  determined 
In  a  judicial  proceeding  meana  adjudicated 
on  an  iaaue  presented.  Manifestly  the  ob- 
ject of  the  lawmakers  In  enacUng  this  stat- 
ute was  to  prevent  repeated  litigation  of  tiie 
same  Issues.  It  indicates  no  purpose  to  ab- 
rogate established  rules  under  whicli  rights 
are  protected.  This  view  Is  sustained  by  sec> 
tlon  7097,  R.  S.  1908,  which  provides  that— 

"If,  upon  the  probate  of  a  later  wfll,  or  upon 
rebeariDg  in  tbe  county  court,  or  apon  appeal 
or  otherwise,  it  shall  be  judicially  determined 
that  any  writing  theretofore  admitted  to  pro- 
bate is  Dot  tbe  last  will  of  decedent,  the 
probate  of  such  writing  shall  forthwith  be  re- 
voked.  •  • 

We  find  nowhere  In  tiie  statutes  any  state- 
ment as  to  what  shall  be  snffldeit  grounds 
for  a  rehearing,  nor  any  specification  of  tbe 
time  within  which  a  r^iearlng  may  be  grant- 
ed. Those  questions  mtist  therefore  be  det^ 
mined  upon  grounds  recognized  by  tiie  rules 
of  law.  This  section  may  be  regarded  as  a 
l^slative  constructlai  of  tiie  aection  pre- 
ceding It 

Tba  one-year  period  <^  llmltati<m  does  not 
apply  to  those  who  were  summoned  and  ap- 
peared. There  Is,  therefore,  no  provlslm  for 
a  contest  by  such  imrties  after  probate^  and* 
upon  the  theory  of  counsel  for  Pendants  In 
error,  the  probato  beocnnes  concludve,  thooi^ 
obtained  by  fraud.  In  the  absence  of  lan- 
guage clearly  expressing  such  a  purpose,  we 
cannot  so  construe  the  law.  To  deny  the 
right  to  make  a  direct  attadt  upm  a  jndg- 


ment  obtained  by  fraud  would  be  shocking 
to  every  flilnklng  person. 

The  complaint  sets  out  In  considerable  de- 
tail tbe  various  acts  of  defendant  MItdiell, 
which.  It  Is  charged,  wore  Intended  to  and 
did  mislead  the  testator  and  induce  him  to 
make  this  will.  We  are  of  the  opinion  that 
the  complaint  statea  a  cause  of  action. 

For  tile  reasons  atiove  stated,  the  Judg- 
ment is  reVwsed,  and  the  cause  remanded 
for  further  proceedings  In  harmony  wltii  tlie 
view  herein  expressed. 

BURKE,  jr.,  dissenting. 
SCOTT,  a  J.,  and  DENISON,      not  par- 
ticipating. 


(M  OU.  171) 

OKLAHOMA.  K.  &  M.  RY.  GO.  V.  HURST. 
(No.  10729.) 

(Snpreme  Court  of  Oklahoma.  May  16, 1922.) 

(SpUdbut  by  the  Oowri.) 

Appeal  and  error  «=alOOI  (D—Wbere  there  Is 
suffloiest  competent  evidence  te  support  the 

verdict  it  is  eonolualve. 
Where  the  trial  court  submitted  to  the  Jary 
under  the  proper  Inetrnctions  the  theory  of  the 
case  presented  by  tbe  plaintiff  and  defendant 
and  there  la  sufflcieDt  competent  evidence  to 
reasonably  support  the  verdict  the  finding  of 
tbe  Jury  is  conclusive  upon  appeaL 

Appeal  firom  County  Court  Ottawa  Coun- 
ty; C.  S.  Wortman,  Judge. 

Actioh  by  J.  B.  Hurst  against  the  Okla- 
homa, Kansas  &  Missouri  Hallway  Company. 
Verdict  and  Judgment  for  plalntUT,  and  tba 
d^endant  appeals.  Affirmed.  ' 

Ray  McNai^hton,  of  lllaml,  £nr  t>lalntur 
In  error. 

T.  W.  cainrdi,  of  lOaml.  for  dsfradant  In 

error. 

McNEHIili,  J.  This  action  was  commenced 
In  the  county  court  of  Ottawa  county  by  J. 
B.  Hunt  against  the  Oklahoma,  Kansas  A 
Missouri  Railway,  a  corporation,  to  recover 
tat  services  rendered  In  making  orataln  ool- 
lectirais  for  the  con:q;»any  of  the  reasMiable 
value  of  $474J{8  and  for  certain  expenses  In- 
curred while  plaintiff  was  In  the  empl<^  of 
the  company  as  tts  agent  according  to  an 
itemised  account  attached  to  said  petition. 
The  defendant  filed  an  answer  in  the  nature 
of  a  general  denlaL  Thet  tects  of  tiie  case 
are  practically  as  f(dlows: 

Tbe  plaintiff  had  been  employed  aa  depot 
agent  for  the  defttidant  company  at  Com- 
merce, OkL,  and  was  checked  out  He  con- 
tends that  the  company  wais  indebted  to  lilm 
for  a  few  small  Items  expense  while  em- 
pl<ored  as  agent  amounting  to  approximately 
$10;  that  after  the  termination  of  his  em- 
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ployment  as  tigeat  of  tlie  company  be  was 
employed  by  tbe  company  to  make  collections 
of  frdgbt  bnis  owing  to  tbe  company  In  end 
aronnd  tbe  vtcinlty  of  Commerce,  wbere  he 
bad  been  employed  as  agent.  Tbe  company 
authorized  the  agent  to  ddlver  freight  to 
varioas  conslgnorB  at  that  point,  without 
paying  the  charges  therefor,  and  would  there- 
after present  bills  and  collect  for  the  same. 
Tbe  plalnttBF  testified  there  was  nothing  said 
regarding  the  amoont  of  compensation  that 
be  should  receive;  that  be  collected  over  $5,- 
000.  and  said  services  were  of  tbe  reasonable 
value  of  10  per  cent,  of  tbe  amount  collected. 
The  plaintiff  produced  -aome  evidence  that 
the  usual  charges  for  collecting  accounts  was 
about  10  per  cent  at  tbe  amount  collected. 
The  evidence  apon  the  part  of  the  defendant 
admitted  the  services  were  rendered,  but  con- 
tends It  was  agreed  plaintiff  was  to  be  paid 
ft>r  said  services,  tbe  same  as  the  salary  he 
had  been  receiving  prior  thereto,  which  was 
S7S  pet  month.  He  worked  about  four  days 
In  making  the  coUectlons.  The  defendant 
Introduced  evidence  that  services  of  this  kind 
were  generally  paid  for  at  a  r^larly  month- 
ly salary.  The  court  submitted  the  case  to 
tbe  jury,  and  advised  the  Jury  that,  where 
one  par^  rendered  services  for  anottaer  at 
his  request,  and  no  special  price  la  agreed 
tQK>n,  the  law  Implies  that  the  parties  for 
whom  the  work  Is  done  wHI  pay  the  reason- 
able value  for  the  services  rendered. 

Hie  court  in  instruction  No.  8  advised  the 
Jury,  if  the  defendant  employed  tbe  plain- 
tiff after  his  employment  as  agent  terminat- 
ed, and  tbe  plaintiff  accepted  said  employ- 
ment, to  collect  the  unpaid  freight  bills,  and 
they  find  the  compensation  agreed  upon  was 
the  regularly  monthly  salary  whl(4i  was  pre- 
viously paid  the  plaintiff,  then  tbe  verdict 
dumld  be  for  the  defendant  Tbe  case  was 
submitted  to  the  Jury,  and  a  vwdlct  In  favor 
of  plaintiff  of  $856.40.  S^om  said  judgment 
the  defendant  has  appealed. 

For  reversal  It  Is  first  contended  tbe  court 
erred  in  refusing  to  strike  the  evidence  giv- 
VB  by  Bfr.  H.  J,  Butler  on  behalf  of  the 
plattttlfl.  Mr.  Butler  was  asked  if  be  was 
familiar  with  the  compensation  that  collec- 
tors received  for  collecting  accounts  from 
various  parties  taking  into  consideration  the 
aocomitB  being  good,  bad,  or  indifferent  In 
that  section  of  the  country.  This  question 
was  objected  to,  and  the  objection  overruled, 
and  tbe  witness  answered  he  was.  He  tb» 
testified  that  a  fair  comi>ai8atlon  would  be 
from  10  to  26  per  cent  On  croas-^camlna- 
tion  he  was  asked  if  he  had  any  experience 
In  malclog  railroad  collections,  and  he  stated 
that  he  had  none.  He  further  testified  that 
he  did  not  know  what  was  the  usual  and 
customary  compensation  of  an  aguit  who  had 
been  chet^ed  out  and  who  was  fhereattet 
retained  to  collect  accounto.  We  think  there 
was  no  error  In  refusing  to  'strito  oat  tbSB 
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evidence.  This  evidence  was  competent  to 
support  the  contenti(«i  of  the  plaintiff  as  to 
the  reasonable  value  of  services  for  collec- 
tions. Whether  tb^e  is  any  difference  In 
collecting  accounts  from  various  persons  due 
the  railroad  company  for  freight  or  accounts 
they  might  owe  to  any  other  individual,  firm, 
or  corporation  we  are  unable  to  state.  This 
was  a  question  of  fact,  however,  for  the 
Jury.  The  evidence  was  conflicting  regard- 
ing tbe  terms  of  the  wnploymrat  and  was 
for  the  Jury  under  the  evidence  to  find  tbe 
terms  of  the  ccmtract,  and,  if  tbe  compensa- 
tion was  not  agreed  upon,  what  would  be 
fair  and  reasonable  under  tbe  circumstances. 

The  next  question  presented  in  the  brief 
is:  The  court  erred  in  sustaining  objections 
to  certain  qnesti<xis  propounded  to  the 
plaintiff  on  cross-examination.  We  think 
there  was  no  error  in  sustaining  the  objec- 
tion to  this  question.  If  so,  it  was  harmless. 
The  questions  pr<^Kninded  appear  to  have 
beea  testlfled  to  by  plaintiff  and  otb»  wit- 
nesses and  are  matters  over  wUdi  tbien  Is 
no  dispute. 

It  is  next  contended  the  verdict  of  the  Jury 
was  excessive.  There  is  sufficient  competent 
evidence  In  the  record  to  support  the  ver- 
dict of  the  Jury,  and,  there  being  no  error  In 
the  instruction,  the  finding  of  the  Jnry  Is 
conclusive  on  this  court 

For  the  reasons  stated,  tlie  Jtidgment  of 
the  court  is  affirmed. 

PITCHPORD,  V.  a  J„  and  JOHNSON, 
NICHOLSON,  MILLBB,  and  KBNNBUAB, 
J  J.,  concur. 


(86  Okl.  156) 

CLARK  at  aL  T.  KEITH.    (No.  10248.) 
(Supreme  Court  of  OUahonuL  May  16, 1922.) 

fSyUalHu  by  the  Court.) 

1.  Forcible  entry  aad  detainer  «=3l0— Right  te 
maiatalH  unlawful  detainer  action  Is  not 
determined  by  plaintiff's  right  of  possesslonf 
bat  whether  ho  has  been  In  possession. 

The  right  to  maintain  an  action  for  tjie 
unlawful  detention  of  real  property  Is  not  de- 
termined by  the  plaintiff's  right  of  possession, 
but  by  whether  he  has  been  in  possession,  and 
such  possession  has  been  taken  from  him  1^ 
force,  or,  having  been  obtained  from  blm 
peaceably,  la  unlawfully  withheld. 

2.  Landlord  and  tenant  ♦s»68  Tenant  Is  pos- 
sasaloB  has  no  legal  right  to  attorn  to  or 
roooQBizo  as  Ms  landlord  any  other  person. 

A  tenant  In  possesslMi  of  real  estate  has  no 
legal  power  or  right  to  attorn  to  or  recognise 
as  his  landlord  any  person  other  than  the  perty 
from  whom  he  has  rented  tbe  land;  and,  when 
sudi  attornment  is  attempted,  same  is  v^  and 
conveys  no  legal  rights  whatever. 
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S.  ForolMy  Mtry  Md  dvtdier  ^29(3)^vl- 
dence  of  tlti*  eu  be  Irtmlioed  only  u 
iBoWent  to  rigbt  of  pmmmIob. 
Bridenee  of  title  to  rul  estate  c«n  bt  bt- 

trodaced,  In  an  action  of  fordble  entry  and 

detainer,  only  aa  an  hiddent  tendlDg  to  show 

the  right  to  ponesrion. 

4.  Forcible  ontry  and  det^aer  «s9|6(3)-4:ofl- 
ditlons  nnder  which  Juttleaa  of  the  peace 
have  jMrisdlotlae  stated. 
A  Jostice  of  the  peace  baa  jarisffictlon  In 
aa  action  agidnst  tenants  holding  over,  In 
sales  of  real  estate  on  execution,  orders,  or 
other  judicial  process,  when  the  jodgment  debt- 
or was  in  possession  at  the  rendition  of  the 
judgment,  or  the  decree,  by  virtue  oi  which 
such  sale  was  made;  also  in  sales  by  ezecntors, 
administrators,  guardians,  and  on  partition,  and 
in  cases  where  the  defendant  is  a  settler  or 
occupier  of  lands  and  tenements  witboot  color 
or  title,  and  to  which  the  complainant  haa  the 
right  <rf  pMsesrion. 

Appeal  from  County  Court,  Seminole  Coon- 
ty;  D.  0.  Hart.  Judge. 

Action  by  O.  D.  Keith  against  John  Clark 
and  another  in  a  justice  court  Judgment 
was  rendered  In  favor  of  the  plalntMT,  from 
which  the  defendants  appealed  to  the  county 
court,  where  Judgment  was  rendered  la  favor 
of  the  plaUitlfC,  and  tbe  defoidanta  a^eaL 
Reversed. 

J.  Bead  Moore  and  WlUmott  &  Roberta, 
all  of  W^woka,  for  plaintiffs  In  error, 

Davis  &  Patterson,  of  Wewoka,  for  de- 
fendant in  error. 

PITCHFORD,  V.  C.  J.  The  above-named 
defendant  In  error,  who  will  hereafter  be  re- 
ferred to  as  plaintitt,  filed  an  action  in  the 
justice  court  of  Jesse  L.  Day.  justice  of  the 
peace  of  the  town  of  Wewoka,  OkL,  i^lnat 
the  above-named  plalntiCfs  In  error,  who  will 
hereafter  be  referred  to  as  defendants,  claim- 
ing to  be  the  owner  of  and  entitled  to  the  Im- 
mediate possession  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  12,  town- 
ship 8  north,  range  7  east,  and  alleging  that 
tbe  defendants  were  In  possession  and  hold- 
ing said  land  unlawfully,  and  asking  for  pos- 
session of  the  same;  and,  further,  that  tbe 
defendants  went  Into  the  possession  of  said 
land  prior  to  the  Ist  day  of  January,  1917, 
as  the  tenants  of  the  plaintiff's  grantors; 
that  they  were  such  tenants  for  tlie  year  of 
1917 ;  that  the  plaintiff  purchased  the  land 
from  the  defendants'  landlords,  and  that  the 
defendants  are  holding  over  on  said  land 
without  right  and  are  unlawfully  and  forci- 
bly withholding  tbe  possession  of  said  land 
from  this  plaintiff. 

Judgment  was  rendered  by  the  justice  of 
the  peace  against  the  defendants  and  In 
favor  of  plaintiff,  from  which  the  defendants 
appealed  to  the  county  court.  Upon  trial  in 
the  county  court,  defendants  filed  a  motion 


REPORTER  (Okl, 

for  Judgm^t  on  the  pleadings,  and  statement 
of  counsel,  on  the  grounds  that  the  court  was 
without  Jurisdiction  to  try  the  cause,  and  no 
cause  of  action  was  stated  against  the  de- 
fendants. This  motion  vras  overmled.  Upon 
conclusion  of  the  evldencek  Judgment  was 
rendered  in  favor  of  the  plaintiff,  from  which 
the  defmdants  am)eal. 

Tha  land  In  controversy  was  part  of  the 
allotment  q£  IMnah  Ishmael,  a  Seminole 
freedwoman.  Plaintiff  Introduced  a  deed 
from  the  allottee  to  R.  L.  Thurmond  and  Sam 
Pack,  dated  July  3,  1905;  deed  from  Sam 
Pa(&  to  R.  L.  Thurmond,  dated  July  17, 
1906;  deed  of  R.  L.  Thurmtmd  to  W.  S.  Baker 
and  P.  M.  Baker,  dated  May  8,  1907,  convey- 
ing two-thirds  interest  In  the  land;  deed  of 
R.  U  Thurmond  to  J.  H.  Davidson,  dated 
May  20,  1907,  conveying  one-third  of  said 
land;  deed  of  W.  S.  Baker  and  P.  M.  Baker 
and  J.  H.  Davidson  to  O.  D.  Keith,  dated  No- 
vember 8,  1017.  All  of  the  forWf^ng  deeds 
were  duly  recorded. 

The  plaintiff  testified  that  he  was  the  own- 
er of  tbe  land;  that  on  the  1st  of  January, 
1018,  tike  defendants  were  in  possession  of 
tbe  same;  that  he  did  not  give  them  per- 
mission to  remain  on  tbe  land;  that  he  did 
not  rent  It  to  tbem  for  1018.  J.  O.  Davis, 
Introdticed  by  the  plaintiff,  testified  that  he 
as  agent  for  Pike  Bafcw  rented  the  land  to 
John  Clark  for  the  year  1017,  and  that  Clark 
agreed  to  vacate  the  land  the  first  of  Janu- 
ary, 1918;  that  the  rents  were  to  be  paid  to 
Davis,  as  agent  ta  Pike  Baker.  B.  F.  Davis. 
In  behalf  of  the  plalnUff,  testlfled  that  he 
was  a  Uoenaed  attorney  of  Wewoka;  that 
John  Clark  and  J.  O.  Davis  came  to  bis  office 
about  Movembw  1,  UlT,  and  bad  a  conver- 
sation about  renting  the  land  In  dispute; 
that  at  that  time  tbe  witness  was  examinli^ 
the  title  for  the  plaintiff,  at  which  time  Clark 
stated  that  he  had  rented  from  J.  O.  Davis, 
as  Pike  Baker's  agoit,  but  that  he  was  not 
going  to  make  any  ciaim  for  the  laud  for 
1918,  and  that  he  would  turn  possession  over 
in  1918.  The  defendant  Clark  testified  that 
he  had  been  In  jiossesslon  of  the  land  for  the 
past  four  years  as  tenant  of  Dinah  Ishmael ; 
that  he  had  rented  the  same  from  one  Mat 
Henderson  four  years  ago  for  one  year,  after 
which  he  rented  from  August  Bruner,  as 
agent  of  Dinah  Ishmael,  for  three  years; 
that  he  paid  Bruner  the  rents  for  that  period 
and  to  no  one  ^se;  that  he  never  agreed  to 
pay  any  one  else  any  of  the  rents  and  posi- 
tively denied  ever  Iiavlng  rented  the  land 
from  J.  O.  Davts,  d^led  that  be  had  any 
talk  with  B.  F.  Davis  in  his  office,  and  de- 
nied that  he  ever  told  B.  F.  Davis  be  would 
give  possession  to  Keith.  August  Bruner 
tratified  that  he  had  been  in  the  continuous 
possession  of  the  land  as  agent  for  Dinah 
Ishmael  since  1912;  that  he  first  leased  to 
Mat  Henderson  under  a  written  contract  for 
I  two  years;  that  Henderson  paid  Um  Uw 
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rent,  and  be  in  tarn  paid  the  same  to  Dlnab 
Ishmael ;  that  he  next  ranted  to  the  defend- 
ant John  Clark;  that  the  witness  and  Dinah 
made  the  contract  with  Clark  under  a  writ- 
ten contract  ;  that  thereafter  Clark  continued 
on  tiie  land  under  a  verbal  contract  with 
witness  for  1917.  paid  rent  to  the  witness, 
who  paid  the  same  to  Dinah  Ishmael;  that 
he  made  a  verbal  contract  with  Clark  in  Aa- 
gust,  1917,  to  rent  the  land  for  1918  for  one- 
third  and  one-fourth  rent;  that  Clark  had 
prerioualy  paid  cash;  that  prior  to  1912 
Bob  Davla  had  charge  of  the  land  for  Dinah 
Ishmael;  that  Dinah  had  lived  with  the  wit- 
ness for  20  years. 

(1]  The  controlling  question  presemted  by 
this  appeal  Is,  "Whether  or  not  the  justice 
of  the  peace  had  Jurisdiction  to  try  the 
caose."  If  the  Justice  of  the  peace  was  with- 
out jurisdiction,  then  the  county  court  could 
acquire  none  on  appeal.  The  action  of  un- 
lawful detainer  Is  purely  possessory,  and  Is 
to  be  tried  In  a  summary  manner;  the  chief 
purpose  of  the  action  Is  to  give  relief  in  as 
short  a  time  as  may  be  to  one  who  Is  entitled 
to  the  possession  of  real  estate  and  Is  wrong- 
fnlly  held  out  of  the  possession  of  the  same. 
The  question  of  title  cannot  ordinarily  arise, 
and  cannot  be  tried  In  such  a  proceeding, 
and.  In  the  absence  of  the  relation  of  land- 
lord and  tenant,  one  who  has  never  bera  in 
possession  of  the  premises,  sought  to  be  re- 
covered, cannot  maintain  the  action  except 
as  hereafter  stated. 

Under  section  5504,  Ber.  Laws  of  1810,  a 
Justice  of  the  peace  Is  given  power  to  In- 
quire, In  the  manner  therein  directed,  against 
any  one  who  makes  unlawful  and  forcible  en- 
try into  lands  or  tenements,  and  detains  the 
same,  as  well  as  against  any  one  who,  hav- 
ing a  lawful  and  peaceable  mtry,  unlawfully 
holds  the  same. 

[S,  41  While  section  5505,  Id.,  gives  the  Jus- 
tice of  the  [>eace  Jurisdiction  against  tenants 
holding  over  their  terms,  In  sales  of  real  es- 
tate on  executions,  orders,  or  other  Judicial 
process,  when  the  judgment  debtor  was  In 
possession  at  the  rendition  of  the  Judgment, 
or  the  decree  by  virtue  of  which  such  sale 
was  made;  also  in  sales  by  executors,  ad- 
ministrators, guardians,  and  on  partition, 
and  In  cases  where  the  defendant  Is  a  settler 
or  occupier  of  lands,  and  tenements  without 
color  of  title  and  to  which  the  complainant 
has  the  right  ot  possession.  This  Is  upon  the 
theory  that,  by  reason  of  the  sale,  the  pur- 
chaser Is  subrogated  to  all  the  rights  belong- 
ing to  the  judgment  debtor,  the  executor,  ad* 
minlstrator,  or  guardian,  and  the  parties  In 
the  partition  proceedings.  In  the  Instances 
last  enuraerated,  it  would  be  necessary  for 
the  purchaser  to  establish  his  right  to  pos- 
session; this  being  done  by  introducing  In 
evidence  the  deed  executed  under  aales  ap- 
proved by  the  propw  court.  This  does  not 
militate  against  the  rule  that  In  a  proceed- 
ing of  this  nature  the  title  cannot  be  Inqntred 
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into;  and,  if  the  title  does  become  Involved, 
It  Is  only  BB  an  Incldoit,  and  can  only  be 
Inquired  into  for  the  purpose  of  determining 
who  has  the  right  to  possession.  For  exam- 
ple, where  one  Is  attempting  to  hold  land 
without  color  of  right,  then  the  owner  has 
the  right  to  maintain  the  action,  and.  In  or- 
der to  show  his  right  to  possession,  he  Intro- 
duced his  title,  and  for  no  other  purpose. 

If  it  Is  true  that  Dinah  Ishmael  executed 
and  delivered  a  deed,  in  1906,  to  Thurmond 
and  Pack,  she  thereby  vested  In  her  grantees 
the  entire  legal  Interest  In  the  premises,  and, 
If  she  afterwards  remained  in  possession, 
the  presumption  would  be,  nothing  to  the  con- 
trary appearing,  that  she  held  possession  as 
tenant  or  trustee  of  the  grantees.  She  would 
be  regarded  as  holding  the  land  In  subservl- 
ency  to  the  grantees,  and  nothing  short  of  an 
opllclt  disclaimer  of  such  a  relation  and  a 
notorious  assertion  of  right  In  herself  would 
be  suflQdent  to  change  the  character  of  her 
possession.  See  Flesher  v.  Callahan  et  at* 
32  Okl.  283,  122  Pac.  489;  Wolverine  OU  Co. 
v.  Parks  et  al.,  79  Okl.  318.  193  Pac.  624. 

[2]  In  the  Instant  case,  however,  all  the 
Evidence  tends  to  show  that  Dinah  Ishmael 
was  holding  possecislon  and  daiming  the  land 
as  her  own  from  1906,  the  date  of  the  deed 
to  Thurmond  and  Pack,  to  the  date  upon 
which  the  plaintiff  filed  his  action  in  the  In- 
stant case  •  Dinah  exercised  every  act  at 
ownership  over  the  land,  she  remained  In 
the  possession  of  the  same,  she  rented  and 
collected  the  rents  appropriating  the  same  to 
her  use,  and  no  demand  waa  ever  made  upon 
ber  for  these  rents  by  hny  of  the  grantees. 

^nie  evidence  further  establlshea  that,  long 
prlw  to  the  execnti<m  of  the  deed  to  the 
plalntUf,  the  defendant  Olark  had  been  hoM- 
Ing  the  land  as  the  tenant  of  Dinah.  It  Is 
tme  that  the  witness  J.  O.  Davis  teatifled 
that  he  rented  the  land  for  1916,  as  agent  of 
Pike  Baker,  to  Clark  for  the  year  of  1917. 
This,  however.  Is  denied  by  Clark.  Admit- 
ting, however,  that  Clark  did  make  or  at- 
tempt to  make  a  contract  with  Davis,  as 
agent  of  Baker,  this  would  not  be  tolerated 
by  the  law,  for  at  that  time  Clark  was  In  pos- 
session as  the  tenant  of  Dinah  Ishmael. 
Even  If  Clark  himself  had  purchased  the  land 
from  Keith,  and  Dinah  Ishmael  had  brought 
an  action  against  him  for  unlawful  detainer, 
he  would  be  precluded  from  dalming  any 
rights  under  the  deed  from  Keith,  without 
first  surrendering  the  possession  to  Dinah. 
The  plaintifrs  case  is  in  no  manner  strength- 
ened by  the  evidence  of  B.  F.  Davis,  to  the 
effect  that  Clark  promised  to  surrender  pos- 
session on  the  let  of  January,  1918. 

In  Beynolds  v.  Brooks,  49  OkL  188,  152 
Pac.  411,  the  second  paragraph  of  the  syl- 
labus Is  as  follows: 

"2.  The  attornment  of  a  tenant  to  a  stran- 
ger is  void,  and  does  not  affect  the  possession 
of  the  landlord,  unless  It  be  made  with  his. 
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eoDsent,  or  pimnant  to  a  jadgment  at  Uw 
or  the  order  m  decree  of  a  court." 

To  the  same  effect,  see  Montgomery  t.  Hill 
et  al..  80  Okl.  280^  195  Pac  897. 

The  evidence  on  the  part  of  the  deftodanta 
iB  ^t  Clark  had  rented  ttie  premises  for 
1918  ~  from  August  Bruner,  who  was  acting 
at  tbB  time  aa  agent  for  Dinah  lahmaeL  No- 
whne  Is  this  cmtradlcted.  It  therefore  tcl- 
lowB  that,  It  plaintur  had  been  vested  with 
all  the  rlghta  of  Dinah  Ishmael,  by  vlrtne 
of  the  deed  executed  <m  November  7,  1017, 
be  would  not  be  in  position  to  maintain  ac> 
tion  as  the  same  would  have  been  premature, 
for  Uie  reason  the  defendants  were  holding 
the  premises  under  rental  contract  for  1018. 

In  Gross  v.  Baker,  47  OkL  S61, 148  Pac.  784. 
tba  third  paragraph  of  the  syllabuB  is  as 
foUowa; 

"3.  In  an  action  of  forcible  entry  and  detain- 
er, where  the  relation  of  landlord  and  ten- 
ant does  not  exist  between  the  parties  to  the 
action,  and  both  plaintiff  and  defendant  are 
daiming  possession  of  the  premiaes  in  con- 
troversy onder  leases  and  rental  contracts 
with  the  owner,  the  justice  coart.  In  the  first 
instance,  and  the  count;  court  upon  appeal, 
la  without  jnriadiction  to  determine  who  in 
fact  is  the  rigbtfu!  owner  of  the  leasehold  es- 
tate in  tiie  premises." 

In  link  T.  Schlegel.  88  Okl.  4B8,  126  Paa 
676,  the  syllabus  is  as  follows:  ' 

"Under  the  statutes  of  this  state,  In  the 
absence  of  the  relation  of  landlord  and  tenant, 
a  person  who  has  never  been  In  possession  of 
tike  premises  In  controversy  cannot  maintain 
an  action  of  forcible  entry  and  detainer  agidnst 
one  In  possession  under  color  of  tlUe."  • 

We  conclude  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  it  Is  so  ordered. 

JOHNSON,  McNBILL,  KBNNAMBB»  and 
NICHOLSON,  JJ.,  concur. 


(88  Okl.  181) 

LEONARD  V.  ADAMS.   (No.  10661.) 

<Snpreme  Oonrt  of  Oklahoma.    May  16* 
1022.) 

(Svttahiu  Iv  the  Court.) 
Appeal  aad  error  «=9766— Where  plaintiff  la  er- 
ror has  failed  to  comply  with  Supreme  Court 
rdles  relating  to  his  brief,  the  appeal  will  be 
diemlssed. 

Where  the  plaintiff  in  error  has  faOed  to 
comply  with  rule  25  of  this  court  (38  OkL  x, 
137  Pac.  xi),  the  appeal  will  be  dismissed. 

Appeal  from  District  Court,  Logan  Coun- 
ty; John  P.  Hlckam,  Judge. 

Action  by  A.  D.  Adams  against  Ben  L. 
Leonard  before  a  justice  of  the  peace.  Judg- 
ment was  rendered  for  the  plaintiff,  the 
cause  was  appealed  to  the  district  court, 


where  verdict  and  judgment  wen  rendered 
for  the  plaintiff,  and  the  defendant  a^rgeala. 
Appeal  dismissed. 

O.  B,  Fegan  and  T.  a  Wbltley,  both  of 
Qutbrle.  for  plaintiff  in  error. 

John  Adams,  of  Quthrle^  for  defendant  In 
error. 

NICHOLSON,  J.  This  action  originated 
before  a  Justice  of  the  peace  and  was 
brought  by  the  defendant  In  error  as  plain- 
tiff to  recover  from  Uie  plaintiff  In  error  aa 
defendant  the  sum  of  972,  for  the  use  and . 
occupation  of  certain  reel  estate  located  in 
Guthrie.  Judgment  was  rendered  for  the 
plaintiff.  The  cause  was  appealed  to  Qw 
district  oonrt,  where  a  trial  was  had  to  a 
jury.  After  the  testimony  was  In,  the  court 
permitted  the  plaintiff  to  amend  bis  blU  of 
parttculars  so  aa  to  ask  for  an  Increased 
amount  of  recovery.  A  verdict  wax  return- 
ed in  favor  of  the  plaintiff  for  the  sum  of 
fl46,  upon  which  Judgment  was  rendered 
and  to  review  whldi  this  proceeding  in  er^ 
ror  la  prosecuted. 

The  only  purported  asidgnment  of  error 
in  the  brief  at  plaintiff  In  error  la  contained 
In  the  following  statement; 

"Oar  spedfications  of  error  are  sll  contained 
in  oor  original  and  supplemental  moticnu  tor  a 
new  trial,  and  we  will  now  direct  our  aigument 
to  the  error  of  tiie  court  in  overruling  these 
motions." 

Rule  2S  of  this  court  (1S7  Pac  xl)  re- 
quires: 

"The  brief  of  tfae  plaintiff  in  error  in  all  cases 
shall  contain  an  abstract  or  abridgment  of  the 
transcript,  setting  forth  the  material  parts  of 
the  pleadings,  proceedings,  facta  and  documents 
upon  which  be  relies  together  with  sucb  other 
statements  from  the  record  as  are  necessary 
to  a  foil  understanding  of  the  Questions  pre- 
sented to  this  court  for  dedaion,  so  that  no  ex- 
amination of  the  record  itself  need  be  made  in 
this  court.  *  •  *  Also,  where  a  party  com- 
plains of  instructions  given  or  refused,  he  shall 
set  out  in  totidem  verbis  in  his  brief  separately 
the  portions  to  which  he  objects  or  ma;  save 
exceptions.  •  •  •  The  brief  shall  contain 
the  specifications  of  error  complained  of,  sep- 
arately set  forth  and  numbered;  the  argu- 
ment and  authorities  in  support  of  each  point 
relied  on,  in  the  same  order,  with  strict  observ- 
ance of  rule  7." 

Counsel  for  plaintiff  In  error  have  made 
no  attempt  to  comply  with  the  mle  la  any 
of  the  foregoing  particulars,  and,  when  tills 
rule  Is  not  complied  with,  the  appeal  will  be 
dismissed.  Watklns  National  Bank  T.  Polk, 
47  Okl.  256,  147  Pac.  1011. 

For  the  reasons  stated,  the  appeal  la  dis- 
missed. 

PITCBFORD,  V.  O.  J.,  and  JOHNSON, 

McNeill,  miller,  and  esinnamer,  jj., 

concur. 
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CROKER  T.  SHURL^  at  aL  (N*.  10658.) 
(BopmiM  Oout  of  OUahoma.  Hay  16, 1022.) 

fSyttahiu  hp  *^  Court) 

1.  AppMl  aatf  error  «=3l009(4)— Judgmeit  In 
•qiltaU*  proeeedlsg  not  sot  asida  aaless 
against  oloar  weight  of  tho  ovldonoo. 

In  an  equitable  proceeding  the  Jadcment  of 
the  trial  coart  will  not  be  set  aside  onleas  it  ts 
asainst  the  clear  weight  of  the  eTidenoo. 

2.  SpaeHIo  parfornaMe  «s>l2l  (3)— Jadgment 
bald  aot  olaarly  agalaat  walght  af  tba  tvl- 


Becord  examined,  and  held,  that  the  Jadg- 
meat  of  tba  trial  court  la  not  doariy  ai^iiutt 
tho  weif  ht  of  the  OTtdenet. 

Appeal  from  District  Court,  Carter  Ooun- 
ty;  W.  F.  Freonaiit  Judge. 

Action  by  J.  U  Orokrar  against  N.  A.  Bhur- 
ley  and  others.  Judgment  for  defendanta, 
and  plaintiff  appeals.  Afllrmed. 

Alexander  GuUett  and  W.  D.  French,  both 
of  Tishomingo,  and  Slgter  A  Jackson,  of  Ard- 
more,  for  plaintiff  in  error. 

Chami^on  &  George,  of  Ardm<we,  tar  de- 
fendants In  error. 

NICHOLSON,  J.  The  plaintiff  In  error 
bnmgbt  this  action  against  the  defendants  in 
error,  seeking  the  specific  performance  of  a 
verbal  contract  for  the  sale  of  land  alleged 
to  haTe  been  entered  into  between  ttu  plain- 
tiff and  A.  F.  Shnrley. 

It  la  alleged  in  the  petition,  In  substance, 
that  on  or  abont  the  Ist  day  of  NoTember, 
1911,  the  plaintiff  and  A.  F.  Shurley  entered 
Into  an  agreement  to  purchase  140  acres  of 
land  situate  in  Carter  county,  then  being  ad- 
Tertised  for  sale  at  a  guardian's  sale;  that 
on  NoTember  24,  1911,  said  A.  F.  Shurley 
pnrdiaaed  said  land  for  the  sum  of  $700,  and 
that  said  land  was  conveyed  to  him;  that 
thereafter  the  plaintiff  and  A.  F.  Shurley 
took  possession  of  said  la^^d,  and  on  or  about 
the  15th  day  of  December,  1911,  they  made 
an  agreemoit  partitioning  said  land ;  that  by 
the  terms  of  said  agreemeut  said  A.  P. 
Shnrley  was  to  retain  and  hold  the  north  80 
acres  of  said  land  at  the  agreed  price  of  $400. 
and  was  to  convey  to  the  plaintiff  the  south 
60  acres  (being  the  land  in  c<mtroverey),  for 
a  consideration  of  the  sum  of  $300,  and  that 
plaintiff  paid  said  Sburley  said  sum;  that, 
after  said  agreed  partition  of  said  land,  each 
par^  took  possession  of  his  portion  thereof, 
and  Shnriey  and  his  wife  executed  a  mort- 
gage to  one  O.  M.  Dodge  on  the  80  acres  so 
set  aside  to  blm,  and  that  said  plaintiff  took 
possession  and  ocerclsed  ownership  over  the 
60  acres  set  apart  to  him,  and  paid  the  taxes 
3Mre<m;  that  said  A.  F.  Shurley  departed 
this  life  on  the  6th  day  of  F^ruary,  1916) 


SHUBLET  91 

p.) 

leaving  survivinx  him  the  defendant  N.  A. 
Shurley,  bis  widow,  and  the  other  defendants, 
his  children ;  that  tiie  defendant  N.  A.  Shur- 
ley Is  the  daughter  of  the  plaintiff.  The  pray- 
er of  the  petition  is  that  the  court  decree  the 
plaintiff  to  be  the  sole  owner  of  the  00  acres 
of  land  involved  and  entitled  to  a  conveyance 
thereof,  and  requiring  the  defendant  N.  A. 
Shurley  to  convey  said  land  to  him  by  war- 
ranty deed,  and  to  execute  a  proper  guard- 
ian's deed  as  guardian  for  the  minor  defend- 
ants, and  that,  if  said  conveyance  t>e  not 
made,  that  the  court  order  the  sheriff  of 
Oartw  county  to  execute  to  plaintifl  a  prop- 
er deed  conveying  said  land  to  him. 

To  this  petition  an  answer  consisting  of  a 
general  denial  was  filed.  The  case  was  tried 
to  the  court  without  the  interventitm  of  ^ 
jury,  and  the  court  found  generally  for  the 
defendants,  and  rendered  Judgment  in  their 
favor,  to  review  which  this  proceeding  In 
error  was  brought. 

The  plaintiff  in  error  relies  upon  but  one 
assignment  of  error,  viz.,  that  the  court  erred 
In  rendering  a  judgment  for  the  defendants 
and  in  refusing  to  render  a  judgment  for  the 
plaintiff.  This  assignment  necessarily  In- 
volves the  question  of  whether  or  not  the 
Judgment  of  the  trial  court  is  against  the 
clear  weight  of  the  evidence. 

To  sustain  the  allegations  of  his  petition, 
the  plaintiff  used  as  a  witness  one  J.  U. 
Dawson,  his  son-in-law,  who  testified  that  in 
the  fall  of  19U  the  plaintiff  and  A.  F.  Shur- 
ley had  a  conversation,  in  the  presence  of 
the  witness,  wherein  it  was  understood  that 
the  plaintiff  and  Sburley  were  to  bid  96  per 
acre  for  the  140  acres  of  land  then  being 
advertised  for  sale  at  a  guardian's  sale,  and 
If  they  bought  the  land  Shurley  was  to  pay 
for  it  and  let  the  plaintiff  have  a  portion  of 
It  at  the  same  price  paid  by  Shurley,  and 
that  Croker  was  to  let  Shurley  have  aome 
cattle  in  payment  for  hia  sture  of  the  land ; 
that  in  the  following  spring  Shurley  obtained 
from  Croker  three  cows  and  calves  at  the 
agreed  price  of  $35  each,  one  cow  at  the 
agreed  price  of  $26,  and  one  heifer  at  the 
agreed  price  of  $12.50;  that,  after  Shurley  had 
removed  the  cattle,  one  of  the  cows  returned 
to  the  home  of  the  witness,  and  the  plaintiff 
afterwards  sold  her.  The  witness  further 
testified  that  the  plaintiff  purchased  24  simmIs 
of  wire  with  which  to  fence  the  land,  and 
that  Shurley  afterwards  told  him  that  he 
bought  the  wire  at  Coleman  because  he  could 
get  it  cheaper;  that  both  Croker  and  Shurley 
told  him  that  each  was  to  have  half  the 
wire  to  fence  the  place ;  that  he  thought  the 
wire  cost  $2  per  spool;  that  the  plaintiff 
paid  $5  for  repairing  Sfauriey's  wagon.  He 
also  Identified  as  Sburley's  the  signature  to 
the  indorsement  on  two  checks  drawn  by  the 
plaintiff  and  payable  to  the  order  of  A.  F. 
Shurley;  one  of  the  checks  being  for  the  sum 
of  $60,  and  the  other  for  the  sum  of  $25.  Be 
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further  stated  that  both  Croker  and  Sbarley 
told  him  that  Shorley  obtained  26  bushels 
of  cotton  seed  from  Croker  and  that  Croker 
let  Shurley  hare  125  bushels  of  corn  of  the 
value  of  00  cents  per  bushel.  On  cross-ex- 
amination he  stated  that  he  did  not  know 
whether  Shurley  paid  Croker  for  the  cotton 
seed,  corn,  wire,  etc.,  or  not. 

Robert  Hardy  Wood,  a  witness  for  the 
plaintifT,  testllled  that  he  was  a  son-tn-law 
of  the  plaintift ;  that  be  was  acquainted  with 
the  land  In  controversy ;  that  A.  F.  Shurley 
built  a  house  and  resided  upon  the  north  80 
acres  of  said  land;  that  Shurley  indicated 
to  him  the  location  of  the  line  between  the 
north  80  acres  and  the  south  60  acres  of  said 
land;  that  the  land  was  all  inclosed  In  one 
Inclosare.  He  also  testified  that  Shurley  ob- 
tained the  cattle,  cotton  seed,  wire,  and  com 
mentioned  by  Dawson  In  his  testimony,  but, 
like  Dawson,  did  not  know  whether  or  not 
Shurley  paid  the  plaintiff  therefor. 

The  plaintift  introduced  evidence  showing 
that  A.  F.  Shurley  and  wife  had  executed  a 
mortgage  upon  the  north  80  acres  of  said 
land,  and  that  plaintiff  paid  the  taxes  upon 
the  aonth  60  acres  of  said  land  for  several 
years,  but  he  had  not  paid  any  taxes  for  two 
years  prior  to  the  institution  of  this  action. 
He  also  Introduced  in  evidence  the  petition 
of  N.  A.  Shurley,  for  the  appointment  of  her- 
self as  guardian  for  the  minor  defendants 
hied  in  the  county  court  of  Johnston  county, 
wherein  it  was  recited  that  J.  L.  Croker  was 
the  owner  of  six-fourteenths  of  140  acres  of 
land  In  section  16,  towndilp  0  Bontb,  range 
8  east. 

The  plaintiff  was  permitted  to  testify  as 
to  certain  facts  [>ertainlng  to  transactions 
with  A.  r.  Shurley  regarding  the  land  in 
controversy.  Much  of  his  testimony  was 
inadmissible,  was  admitted  over  the  objection 
of  the  defendants,  and,  no  doubt,  his  testi- 
mony was  disregarded  by  the  court 

To  refute  the  evidence  Introduced  by  the 
plaintiff,  the  defendant  Mrs.  N.  A.  Shurley 
testified  that  she  was  the  widow  of  A.  F. 
Shurley,  deceased,  the  motner  of  the  other 
defendants,  and  the  daughter  of  the  plain- 
tiff; that  A.  F.  Shurley  purchased  the  land 
in  controversy  in  the  year  1911,  and  paid 
therefor  the  sum  of  ¥700;  that  her  husband 
and  bis  family  took  possession  of  said  land 
shortly  after  said  purcliase  and  have  re- 
mained in  possession  thereof  at  all  times 
since;  that  the  plaintiff  bad  never  at  any 
time  been  in  possession  of  said  land;  that 
the  land  was  inclosed  with  a  wire  fence;  and 
that  her  husband  purchased  the  wire  and 
posts  and  erected  the  fence.  She  further 
testified  that  her  father,  the  plaintiff,  lnsi8^ 


ed  upon  her  being  appointed  guardian  of  her 
children,  and  that  he  accompanied  her  to  the 
otflce  of  I.  R.  Mason,  an  attorney,  and  did 
all  the  talking  with  Mr.  Mason;  that  she  did 
not  instruct  Mr.  Mason  to  recite  in  the  peti- 
tion for  the  appointment  of  herself  as  guard- 
ian the  statement  that  the  plaintiff  owned  an 
undivided  six-fourteenths  interest  In  the  140 
acres  of  land;  that  she  signed  the  petition 
without  reading  it,  and  did  not  know  that 
it  contained  snch  statement.  She  further 
testified  that  her  husband  paid  the  plaintiff 
¥140  in  money  for  the  cattle  purchased ;  that 
the  com  purchased  by  her  husband  was  [>aid 
for  in  work  by  her  husband  and  his  family ; 
that  she  gave  her  husband  the  money  with 
which  to  pay  for  the  cattle ;  and  that  he  paid 
for  them  when  he  and  their  son  obtained 
them.  She  testified  that  there  was  an  agree- 
ment between  her  husband  and  her  father 
whereby  her  father  was  to  pay  $300  for  the 
south  60  acres  of  said  land;  that  the  con- 
sideration was  to  be  paid  in  cash,  and  the 
reason  this  consideration  was  to  be  paid  in 
cash  was  that  her  husband  wanted  to  use 
the  money  to  Improve  the  other  80  acres. 
She  further  testified  that  the  plaintiff  did 
not  pay  any  amount  of  the  purchase  price 
of  the  land.  She  further  testilled  that  she 
was  present  and  saw  her  husband  pay  her 
father  for  the  wire  used  In  fencing  the  land, 
and  that  her  husband  also  paid  for  the  posts 
used. 

[1]  Other  witnesses  testified  on  behalf  of 
each  of  the  parties  to  the  action,  but  It  is  un- 
necessary to  comment  upon  their  testimony. 
After  a  thorough  examination  of  the  record, 
we  are  unable  to  say  that  the  Judgment  is 
against  the  clear  weight  of  the  evidence.  In 
an  eQuitable  proceeding,  the  Judgment  of  the 
trial  court  will  not  be  set  aside  unless  it  la 
clearly  against  the  weight  of  the  evidence. 
Hobinson  et  al.  t.  Potterff,  78  OkL  202,  180 
Pac.  744 ;  Lamb  v.  Alexander  (OkL  SupJ  201 
i'ac.  619. 

[2]  While  it  conclusively  appears  that 
there  was  an  oral  contract  between  A.  F. 
Sburley  and  the  plaintiff  whereby  Shurley 
agreed  to  sell  and  convey  the  land  in  con- 
troversy to  the  plaintiff,  there  is  a  sharp 
confilct  In  the  evidence  as  to  the  pajmient 
of  the  purchase  price,  and  the  plaintiff  has 
not  sustained  the  burden  cast  upon  him  of 
clearly  establishing  such  payment. 

The  Judgment  of  the  trial  court,  not  being 
clearly  against  the  weight  of  the  eTldakce^  to 
affirmed. 

PITCHFORD.  V.  O.  J.,  and  McNfilLL^ 
JOHNSON,  MILLBB,  and  KENNAHUR,  JJ, 
concur. 


Digitized  by  Google 


OkL) 


m  OkL  181) 

n  NICHOLS*  ESTATE. 
COOK  V.  VINSON. 

(No.  11420.) 
(Sapreme  Court  of  Oklahoma.   May  16,  1922.) 

fevttatHti  hy  the  Court.) 

Appeal  and  •iror  «=»773(5)— Wher«  plalitiff 
In  error  has  served  aid  filed  brief,  and  de- 
feadut  In  error  bu  neither  Sled  hrlef  ner 
a&mi  ntosee,  eenrt       revene  oavse. 
Where  plaintiff  In  error  baa  atrred  and  filed 
bii  brief  In  enopllanee  with  the  rules  of  thla 
court,  and  the  defeodant  in  arror  has  neither 
filed  a  brief  nor  offered  any  excase  for  such 
faflore,  the  court  is  not  required  to  search 
Uie  record  to  find  some  ttieory  upon  which  the 
jodcment  of  the  trial  court  may  be  sastalned, 
but  may,  where  the  authorities  dted  in  the 
brief  filed  appear  to  reasonably  sustain  the  as- 
signments  of  error,  reverse  the  case  In  accord' 
ance  with  the  pnlyer  of  the  petition  In  error. 

Ai^teol  from  District  Court,  PottawRtomle 
County;  John  I*.  GofFman,  Judge. 

Action  by  S.  C.  Vinson,  former  adminis- 
trate of  tbe  estate  of  Enos  Mchols,  de- 
ceased, against  the  estate  of  Enos  Nichols, 
deceased,  B.  W.  Cook,  administrator.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.  Reversed  and  remanded. 

T,  O.  Cutlip,  of  Tecmnseh,  for  plaintiff  In 
error. 

Uaben  &  Pitman  and  Abemathy  &  How^, 
an  of  Shawnee,  for  deCendaut  In  error. 

NICHOLSON,  J.  This  action  originated  In 
the  county  court  of  Pottawatomie  coontyf 
wbtch  conrt.  In  passing  upon  the  final  ac- 
count of  the  defendant  In  error,  made  an  or- 
der diarglng  him  with  certain  amounts  fbr 
which  he  had  previously  taken  credit.  An 
appeal  was.  by  the  defendant  In  error,  taken 
to  the  district  court  of  said  county,  which 
court  rendered  judgment  reversing  the  Judg- 
ment of  the  county  court,  and  It  Is  to  review 
this  Judgment  that  Oils  i^oceedli^  in  error 
was  commenced. 

Plaintiff  In  error  has  served  and  died  his 
brief,  but  no  brief  has  been  filed  by  the  de- 
faidant  In  error.  It  Is  a  wefl-established  rule 
in  this  Jurisdiction  that  when  the  plaintiff 
In  error  has  served  and  filed  his  brief  In  com- 
pliance with  the  rules  of  this  court,  and  the 
defendant  In  error  has  neither  filed  a  brief 
nor  ofiTered  any  excuse  for  his  failure  to  do 
10,  the  court  Is  not  required  to  search  the 
record  to  find  some  theory  u[>on  which  the 
Judgment  of  the  court  below  may  be  sus- 
tained, but  may,  when  the  authorities  cited 
In  the  brief  filed  appear  reasonably  to  sustain 
the  assignments  of  error,  reverse  the  cause 
In  acccffdance  with  the  prayer  of  the  peti- 
tion in  error.  Chicago,  B.  I.  A  P.  By.  Co.  v. 
Weaver  (OkL  Sup.)  171  Pac.  34,  and  cases 
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there  dted;  Lawton  National  Bank  t.  Ulrlch, 
81  OkL  159,  m  Pac.  167. 

The  brief  of  the  plaintiff  In  error  and  the 
authorities  cited  therein  appear  reascmably 
to  sustain  the  assignments  of  error.  There- 
fore the  Judgment  of  the  trial  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 

PITCBFOBD,  V.  O.  J^  and  JOHNSON,  MC- 
NEILL, HILLBR.  and  EENNAMBB,  JJ^ 
concur. 


(86  Okl.  166> 

MINES,  Dlrsotor  Qeaeral  of  Railroads,  at  al. 
V.  BACON.  Cennty  Treassrar. 
(N*.  10667.) 

(Supreme  Court  of  OUahoma.  May  16,  1922.) 

1.  Appeal  and  error  ^854(1) —When  Judg- 
ment does  not  disclose  upon  which  of  several 
gronads  It  Is  bassd^  It  win  not  be  reversed  If 
any  one  of  thera  Is  saffolent. 

Where  a  judgnient  does  not  <fiscIose  wliich 
of  several  grounds  it  Is  based  upon,  but  is  gen- 
eral in  its  terms,  it  will  not  be  reversed  if 
any  one  of  such  groundfl  is  a  valid  basis  for 
the  judgment^  and  there  Is  suffident  eridenee  to 
sustain  it  upon  such  grounds. 

2.  Prooess  «=>I57— Judgment  sustaining  motion 
to  quash  summons  held  valid. 

Where  the  plaintifTs  petition  and  the  sum- 
mons show  and  designates  the  plaintiff  as 
Walker  D.  Hines,  Director  General  of  Rail- 
roads of  the  United  States,  and  the  Atchison. 
Topeka  &  Santa  T6  Balliray  Company,  a  cor- 
poration, and  the  copy  of  the  summons  served 
upon  the  defendant  designates  the  par^  by 
whom  he  was  sued  ai  "Walter  D.  Haines-,  Di- 
rector Oen.  of  R.  B.  of  U.  S.  &  A.  T.  ft  8. 
F.  By.  Co.,'*  and  the  defendant  appeared  spe- 
cially and  presented  a  motion  to  quash  tbe 
summons  upon  five  different  grounds,  among 
which  was  (2)  that  the  copy  of  summons  serv- 
ed upon  the  defendant  is  not  a  true  copy  of  the 
purported  summons  issued  in  said  cause,  and 
(4)  for  the  reason  that  the  said  purported  sum- 
mons served  upon  the  defendant  does  not  suffi- 
ciently advise  tbe  defendant  of  the  names  of 
the  persons  or  companies  or  corporations  by 
whom  be  has  been  sued,  who  are  plaintiffs  in 
said  action,  and  the  trial  court  entered  a  gen- 
eral judgment  sustaining  said  motion,  held, 
that  the  Judgment  of  the  trial  court  was  not  er- 
roneous, and  that  the  same  should  be  affirmed. 

Appeal  from  District  Court,  Ellis  County ; 
T.  P.  Clay,  Judge. 

Action  by  Walker  D.  Hlnee^  Dfrector  Gen- 
eral of  Bailroads  of  the  United  States,  and 
tbe  Atdtison,  Topeka  A  Santa  F6  Ballway 
Company  against  E.  Ij.  Bacon,  County  Treas- 
urer of  EUIa  County.  Judgment  quashing 
summons,  and  the  plaintiff^  appeal.  Af- 
firmed. 
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Oottingham,  Hayes,  Oreen  &  Mclnnla,  of 
Ofclabima  City,  for  plaintiffs  In  error. 

Harry  C.  Brownie^  Go.  Atty.,  of  Arnett, 
tm  d^endant  In  error.. 

JOHNSON.  J.  On  January  20.  1910. 
plalntlffa  commenced  thla  action  In  the  dis- 
trict court  of.  BlUa  county,  Okl.,  for  recovery 
of  9466.28  taxes  paid  under  protest  by  plain- 
tiffs to  the  coun^.  treasurer  of  MUs  county, 
Okl.,  December  30,  1919.  The  purposes  of 
this  appeal  do  not  necesdtate  setting  CorUi 
this  petition  at  length. 

The  action  Is  brought  under  section  7, 
subd.  B,  art  1,  c-  107,  Sess.  Laws  1915, 
which  provides  that  It  shall  be  the  duty  of 
one  claiming  a  tax  to  be  illegal,  having  no 
remedy  by  appeal,  to  pay  the  full  amount  of 
the  tax  at  the  time  required  by  law,  and 
to  give  notice  to  the  collecting  officer  set- 
ting forth  the  grounds  of  complaint  and  ad- 
vising that  suit  will  be  brought  for  the  re- 
covery of  the  payment  so  made  under  pro- 
test. Quoting  literally,  this  section  of  the 
statute  further  provides: 

"It  shall  be  the  doty  of  such  collecting  offi- 
cer to  hold  such  taxes  separate  ani3  apart  from 
all  other  taxes  collected  hj  him  for  a  period  of 
thirty  days  and  if  within  such  time  summons 
shall  be  serred  upon  sudi  officer  in  a  suit  for 
recovery  of  snch  taxes,  the  officer  shall  farther 
hold  such  taxes  until  the  final  determination  of 
such  suit.** 

On  January  20,  1010,  summons  Issued  re- 
turnable January  30,  1919,  and  setting  an- 
swer date  March  1.  1919.  This  summons 
was  served  January  20,  1919. 

It  will  be  observed  that  the  petition  was 
filed,  summons  Issued,  and  service  had  with- 
in 30  days  after  December  30,  1910,  the  date 
on  ^t'hlch  the  protested  payment  of  taxes  was 
made. 

A  copy  of  the  summons  with  the  return 
of  service,  as  set  forth,  <nnlttlng  the  caption, 
follows ; 

"The  State  of  Oklahoma,  to  the  Sheriff  of  BIlis 

County— Greeting: 

"You  are  hereby  commanded  to  notify  E.  L. 
Bacon,  Co.  Treasurer,  Ellis  County,  Okl.,  that 
lie  has  been  sued  by  Walker  D.  Hines,  Direc- 
tor Gen.  of  R.  B.  U.  S.  &  A.  T.  &  S.  F.  By. 
Co.,  in  the  district  court  sitting  in  and  for 
said  county  of  Ellis,  and  that  unless  he  answer 
by  the  1st  day  of  March,  A.  D.  1919.  the  peti- 
tion of  the  said  Walker  D.  Hines.  Director  Gen. 
of  B.  R.  of  U.  S.  &  A.  T.  &  8.  P.  By.  Co., 
against  said  defendant  filed  In  the  clerfc'a  of- 
fice of  said  court,  sach  petifion  will  be  taken 
as  true  and  judgment  rendered  accordingly. 

"You  wi^  make  due  return  of  this  summons 
on  the  80tb  day  of  January,  A.  D.  1919. 

"Witness  my  hand  and  seal  of  said  court  af- 
fixed at  my  office  in  Amett,  this  20th  day  of 
Jannaiy,  A.  D.  1919.  B.  H.  Blder,  Court  Clerk, 
by  Chloe  Z>ean,  Deputy.  [Seal.] 
"State  of  Oklahoma,  County  of  Bllis- 

"Beeeived  this  writ  January  20. 1919,  and  as 
commanded  therehi  I  summoned  the  following 
persona  of  the  defendants  within  named  at  the 


times  following,  to  wit:  B.  L.  Bacon,  county 
treasurer,  January  20,  1919,  by  delivering  to 
eadi  of  said  defendants  personally,  in  said 
county,  a  true  and  certified  copy  of  the  within 
summons,  with  all  Indorsements  thereon.  P. 
F.  Bradshaw,  Sheriff,  James  Haslem,  Deputy. 

On  February  28, 1919,  after  the  explratl<nk 
of  the  30-day  period,  the  defendant  filed  hia 
special  appearance  and  motion  to  quash  sum- 
mons and  set  aside  service,  whldi,  omitting 
aignature^  Is  as  follows: 

■^n  the  District  Court  of  Bfiis  County,  State 
of  Oklahoma.  No.  1804.  Walker  D.  Hines. 
IHrector  General  of  BaHroads  of  the  TTnited 
States,  and  the  Atchison,  Topeka  &  Santa 
V6  Railway  Company,  a  Corporation,  Plain- 
tiffs, T.  B.  L.  Bacon,  CoontV  Treasurer  of 
BUis  County,  State  of  Oklahoma.  Defendant. 
Special  Appearance  and  Motion  to  Quash 
Summons  and  Set  Aside  Service. 
''Comes  now  the  defendant,  appearing  special- 
ly and  for  the  purpose  of  tMs  motion  only,  and 
moves  the  court  to  Quash,  set  aside,  and  hold 
for  naught  the  summons  and  purported  service 
thereof  In  the  above-entitled  cause,  for  the 
reason  that  the  same  was  not  issued,  served, 
and  returned  according  to  law,  and  is  insufll- 
cieut  to  confer  Jurisdiction  on  this  court  for  the. 
following  reasons,  to  wit: 

"First,  For  the  reason  that  the  certified  copy 
of  said  purported  summons,  shown  by  the  sher- 
iff's return  to  have  been  served  npon  B.  L. 
Bacon,  coun^  treasurer,  on  January  20.  1019^ 
whldi  Is  attached  hereto  and  made  a  copy  of 
this  motion  marked  Exhibit  A  Adla  to  show  that 
said  summons  was  Issued  under  the  seal  of  said 
court. 

"Second.  For  the  reason  that  the  said  copy 
of  said  summons  hereto  attached  as  aforesaid 
is  not  a  true  copy  of  the  purported  summons 
issued  in  said  cause. 

"Third.  For  the  reason  that  the  return  of  the 
sheriff  to  said  purported  summons  fails  to  show 
that  service  thereof  was  made  upon  B.  Ba- 
con, county  treasurer  of  BUis  county,  state  of 
Oklahoma,  the  defendant  above  named, 

"Fourth.  For  the  reason  that  said  purported 
summons  does  not  sufficiently  advise  the  de- 
fendant of  the  names  of  the  persons  or  com- 
panies  or  corporations,  by  whom  he  has  been 
sued  and  who  are  plaintifCs  in  said  action. 

"Fifth.  For  the  reason  that  the  copy  of  aaid 
alleged  summons  aforesaid  does  not  show  un- 
der the  hand  of  the  clerk  of  said  court  the 
amount  for  which  judgment  will  he  taken  if  de- 
fendant faOs  to  answer." 

This  motion  bore  verification  by  the  de- 
fendant county  treasurer,  and  to  It  was  at- 
tached as  an  exhibit  an  exact  copy  of  the 
original  summons,  except  (a)  the  name  of 
Walker  D.  Hines  appeared  as  Walter  D. 
Haines,  (b)  the  copy  did  not  bear  the  seal 
aa  did  the  original,  and  (c)  in  making  the 
copy  the  sheriff  failed  to  copy  the  signature 
of  the  clerk  under  the  lnd<wsement  of  the 
amount  sued  for. 

April  7, 1910,  the  district  court  entered  the 
following  Judgment  sustaining  this  motion: 

"Now  on  this  7th  day  of  April.  1919.  befaig 
one     the  regular  judicial  dates  of  the  regular 
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April  term,  1919,  of  said  court,  the  above 
caoBe  came  on  for  hearing  od  the  special  ap- 
pearance and  motion  of  the  defendant  to  quash 
the  summons  and  set  aside  the  purported  aerr- 
lee  thereof  in  said  cause,  the  plaintiffs  appear- 
ing by  their  attorney,  0.  E.  I^ady,  and  the 
defendant  apjiearing  by  Harry  C.  Brownlee, 
county  attorney  of  said  Ellis  county;  and  the 
court,  having  heard  the  reading  of  said  motion, 
and  the  argument  of  counsel  for  both  parties, 
finda  that  the  aaid  motion  is  well  taken,  and 
that  the  same  sfaonld  be,  and  aaid  motion  is 
bettby*  Boataioed  by  the  court,  and  tie  said 
summons  in  aaid  cause,  together  with  tlie  pur- 
ported serrice  tliereof,  ia  hereby  qnaahed,  set 
adde,  and  beld  for  nan^t,  to  which  roUng  of 
the  conrt  the  plaintiffs  except,  and  azceptiona 
are  allowed  by  the  court. 

"Thereupon  the  plaintiff  elects  to  atand  upon 
the  aerriee  and  aummons  and  gives  notice  of 
appeal  to  the  Supreme  Court  Said  notice  of 
appeal  was  made  orally  in  open  court,  and  at 
the  request  of  the  plaintiff  th«  court  allowed  the 
idaintiffs  30  days  in  which  to  prepare  a  tran- 
script for  appeal  to  the  Supreme  Ooart  in  aaid 
cause." 

nie  idaintlff  In  error's  petition  contains 
tlie  following  QiedflcatlonB  of  error: 

"(1)  That  said  Aatriet  court  erred  in  Its  aaid 
order  and  Judgment  anstaining  tiie  said  motion 
to  qnaah  the  said  sommons,  and  in  aettliv  aaide 
■aid  eommona,  to  which  plaintiA.  Iiere  plain- 
tiifa  in  error,  duly  excepted  at  the  time. 

"(2)  That  said  court  erred  in  not  overrul- 
ing  the  aaid  motion  to  qnash  snmmons,  to  which 
Slid  pUlntifEs  in  error  at  the  time  excepted." 

— coDcemlng  whlcb  connsd  aaid  In  tlielr 
brief: 

"From  the  above  It  will  be  observed  that  the 
action  of  the  court  in  quashing  the  summons 
and  return  of  service,  if  sustained,  because  of 
the  expiration  of  the  30  days,  would  release 
the  sequestration  of  this  fund,  so  that,  if  sua- 
tained,  the  CMinty  treasurer  would  be  at  lib- 
erty to  diatribnte  it,  leaving  no  money  available 
for  the  paymcmt  of  any  judgment  that  we  might 
recover.  To  all  practical  intents  and  purposes, 
therefore,  the  action  of>  the  court  below,  if 
sustained  by  this  court,  terminates  this  suit; 
and  this  appeal  presents  for  review  the  error 
of  the  trial  conrt  in  sustaining  the' motion  to 
quash  snmmons  and  set  aside  service.   *   *  • 

"For  reversal  the  plaintiffs  In  error  rely  upon 
the  specification  of  error  contained  In  the 
petition  in  error  that  the  district  court  erred 
in  anatainiBg  the  motion  of  the  defendant  to 
qoaab  snmmoBa  and  set  aside  the  service  there- 
of.- 

niis  inresentB  Imt  one  qneetloa  for  our  de- 
tennination,  whlcSi  Is  purdy  an  unmixed 
qneation  of  law.  As  we  have  seen,  the  de- 
fendant's mottOD  to  quash  tlie  summoDB  con- 
tained tbe  grounds:  (1)  That  the  purported 
copy  of  the  summons  and  tbe  aherUTa  return 
failed  to  show  that  the  summons  was  issued 
under  the  seal  of  the  court ;  (2)  that  said  copy 
is  not  a  true  copy  of  the  purported  summons 
iasned  In  tbe  cause ;  ^  that  the  return  of  the 
diertir  failed  to  show  serrloe  up<ni  R  L.  Ba- 


con, county  treasurer  of  ElUs  coimty,  state  of 
Oklahoma ;  (4)  the  purported  summons  does 
not  sufficiently  advise  the  defendant  of  tbe 
names  of  tbe  persons  or  companies  or  cor- 
porations by  whom  he  has  been  sued,  and 
who  are  plaintiffs  in  said  action;  (JS)  that 
the  alleged  summons  does  not  show  under  the 
hand  of  the  clerk  of  said  court  the  amount 
for  which  Judgment  will  be  taken  if  defend- 
ant falls  to  answer. 

The  trial  court  rendered  a  general  Judg- 
ment sustaining  the  defCTdant's  motlm  to 
quash  the  summons. 

[1]  This  court,  In  the  case  of  Dunkin  t. 
Galloway.  T5  Okl.  120,  181  Pac.  039,  stated 
as  follows: 

"Where  a  judgment  does  not  disclose  which 
of  several  grounds  it  is  based  upon,  but  Is  gen- 
eral in  its  terms,  It  will  not  be  reversed  If  any 
one  of  such  grounds  is  a  valid  basis  for  the 
Judgment,  and  there  is  sufficient  evidence  to 
sustain  it  upon  such  ground." 

To  the  same  eflSct  was  Hines  et  aL  t.  01- 
sen  et  aL,  78  Okl.  269,  190  Pac.  268. 
[2]  SecUon  4705,  R.      lOlO,  provides: 

"The  summons  shall  be  issued  by  the  derk, 
upon  a  written  precipe  filed  by  the  plaintiff; 
shall  be  Issued  under  the  seal  of  the  court  from 
whidi  the  same  issued,  shaO  be  signed  by  tbe 
derk,  and  shall  be  dated  ^e  date  it  Is  Issaed. 
It  shall  be  directed  to  the  sheriff  of  the  county, 
and  command  him  to  notify  the  defendant  or 
defendants,  named  therein,  that  he  or  they  have 
been  sued,  and  must  answer  the  petition  filed 
by  the  plaintiff,  giving  his  name,  at  a  time  stat- 
ed therein,  or  the  petition  will  be  taken  as  true 
and  judgment  rendered  accordingly;  and  where 
the  action  is  on  contract  for  the  recovery  of 
money  only,  there  shall  be  Indorsed  tm  tbe 
writ  the  amount,  to  be  famished  In  the  prte- 
dpe,  for  which,  with  Interest,  jndgmoit  win  be 
taken,  if  the  defendant  fall  to  answer.  If  tbe 
defendant  fail  to  appear,  Judgment  shall  not 
be  rendered  for  a  larger  amount  and  the  costs." 

Tba  mode  of  service  of  summons  is  spec- 
ifled  in  section  4711,  R.  L.  1910,  as  follows: 

"Tbe  service  shall  be  made  by  delivering  a 
copy  of  the  summons  to  the  defendant  personal- 
ly or  by  leaving  one  at  bis  usual  place  of  resi- 
dence with  aome  member  of  his  family  over 
fifteen  years  of  age,  at.  any  time  iMfore  the  re- 
turn day."* 

In  the  case  of  State  ex  rel.  Collins  r. 
Parks,  Judge,  34  Okl.  335,  126  Pac.  242,  It 
la  stated  In  the  body  of  Oie  opinion  as  fol- 
lows: 

"It  ia  the  duty  of  attorneys  and  clerks  to  be 
familiar  with  the  method  of  proceeding  to  get 
defendants  into  court.  It  should  not  be  con- 
sidered a  hardship  to  requite  that  a  atatnte 
prescribing  the  method  by  which  a  defendant 
is  bronght  in  to  answer  should  be  strictly  fol- 
lowed. Courts  should  not  be  expected  to  con- 
strue plain  statutes  so  as  to  relieve  plaintiffs  of 
tbe  duty  of  following  tbem  as  written.  A  plain- 
tiff de^ring  to  summons  a  d^endant  to  answer 
in  a  conrt  of  record  has  fnll  opportonity  to  as- 
certain wliat  la  necessary  in  order  to  make  tiie 
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anmmoiiB  comsSj  witii  the  law.  A  defeodant 
camtot  be  bnmglit  Into  eoort  except  as  the  law 

directs." 

Again.  In  Sealey  r.  Smith  et  aLt  81  Okl.  97. 
197  Pae.  490,  this  rule  la  stated  In  srUabuB 
1,  as  follows : 

"Statntea  preacribliv  the  manner  of  serrfee 
of  summons  are  mandatorj  and  must  be  strict- 
ly complied  with  in  ordor  to  vest  the  court  with 
jurisdiction." 

An  Inspection  of  tta«  record  discloses  that 
the  plaintiffs'  petition  gave  the  style  of  the 
case  In  the  caption  as  follows : 

"Walker  D.  Hines,  Director  General  of  Rail- 
roads of  the  United  States  and  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  a  Cor- 
poration, Plaintiffs,  v.  B.  I*  Bacon.  County 
Treasurer  of  EUls  County,  State  of  Oklahoma, 
Defendants. " 

The  copy  of  sunumms  left  with  the  defend- 
ant was  as  follows : 

"The  State  of  Oklahoma,  to  the  Sheriff  of  El- 
lis County— Greeting: 

"You  are  heretqr  commanded  to  notify  SI.  L. 
Bacon,  Co..  Treasurer,  Ellis  Co.,  Okl.,  that  he 
hss  been  sued  hj  Walter  D.  Haloes,  Director 
Gen.  of  R.  R  of  C.  S.  &  A.  T.  &  S.  F.  Ry.  Co., 
in  the  district  court  sitting  in  and  for  said 
coontr  of  Ellis,  and  thst  unless  be  answer  by 
the  iBt  day  of  March,  A.  D.  1919,  the  petition 
of  the  said  Walter  D.  Haines,  Director  Gen. 
of  E.  R.  of  V.  S.  &  A.  T.  &  8.  F.  Ry.  Co., 
against  aald-defendant,  filed  in  the  dark's  ofBce 
of  said  court,  soch  petition  will  be  taken  as 
true  and  jud^ent  rendered  accordingly. 

"Ton  will  make  return  of  this  summons  oo 
the  80th  day  of  January,  A.  D.  1919. 

"Witness  my  hand  and  seal  of  said  court 
affixed  at  my  office  in  Amett  this  20th  day  of 
January,  A.  D.  1919.  R.  H.  Elder,  Court  Clerk, 
by  Chloe  Dean.  Deputy." 

We  think  that  the  snmmons  was  fatally 
defective  for  the  reasons  stated  In  the  sec- 
ond and  fourth  paragraphs  of  the  defend- 
ant's motion  to  quash:  (2)  That  the  copy  of 
summons  served  up<m  the  defradant  Is  not 
a  true  copy  of  the  purjwrted  summona  In 
said  cause ;  (4)  for  the  reason  that  the  said 
purported  summons  does  not  sufficiently  ad- 
vise the  defraidant  of  the  names  of  the  per- 
sons or  companies  or  corporations  by  whom 
toe  has  been  sued,  and  who  are  plaintiffs  in 
said  acticm. 

The  plaintiffs'  petition  and  the  original 
summons  showed  that  the  plaintiffs  In  the 
action  were  "Walker  D.  Hlnes,  Director  Geu- 
eral  of  Railroads  of  the  United  States,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Com[)any,  a  Corporation,"  while  the  copy  of 
the  summona  served  upon  the  defendant 
showed  that  he  was  sued  by  "Walter  D. 
Haines,  Director  Gen.  of  R,  R,  of  U.  S.  A 
A.  T.  &  S.  F.  Ry.  Oo." 

Having  reached  the  conclusion  announced. 
It  follows  ttiat  the  Jn^cment  ttf  the  trial 


court  sustaining  the  defendants  motion  to 
quash  the  summons  was  not  erroneous,  and, 
this  t>elng  the  sole  question  for  our  determl- 
nati<m.  It  Is  ordered  that  the  jndgmrait  of 
the  trial  court  be  affirmed. 

McNElLIi,  NICHOLSON,  MHJ.ER,  and 
KBMNAMEOU  J  J.,  concur. 


BLANCHARD  St  nt.  V.  STATE. 
(No.  Ap-3842.) 

((Criminal  Court  of  Appeals  of  Oklahoma. 
May  27,  1922.) 

(SvUabut  bw  the  Court) 

I.  DeposltlORs  — Neither  defasdaat  nor 
state  are  rai|Mlr«4  ts  oossest  ts  taking  of 
depositions  exospt  la  tbs  nsds  prasorlbed  by 
statnts. 

Depositions  In  criminal  cases  were  anknowu 
to  the  common  law.  The  authority  trial  courta 
of  this  state  have  In  permitting  depositions  of 
nonresident  witnesses  to  be  taken  In  criminal 
cases  is  derived  from  the  statnte,  and  neither 
the  defendant  nor  the  state  Is  required  to  con- 
sent to  the  taking  of  saeh  depoaltionB  la  any 
other  mode  than  that  prescribed  by  the  ststate. 

Z.  Stipulations  «=>4— Cousty  attorney  may 
consent  to  use  of  nosresldest  witnwses'  dap* 
osltlons  withont  a  eomnlssloa  havlai  been  la- 
sued. 

The  county  attorney,  on  behalf  of  the  state, 
may  consent  to  the  use  as  evidence  of  deposi- 
tions of  nonrerident  witqesses  taken  without  a 
commlsrion  having  been  Issued. 

3.  Depositions  <8=983(4)— Where  county  attor- 
ney stipulates  dsfendant  may  take  depositions 
without  oommlsKlon,  a  motion  to  suppress 
them  as  a  whole,  first  niads  when  offered  In 
evidence,  cones  too  late. 
Where  the  county  attorney  stipulstes  that 
defendant  may  take  in  bia  behalf  depositions 
of  nonresident  witnesses  without  the  issuance 
of  a  commission,  and  that  such  depoaltionB  may 
be  read  at  tiie  trial,  a  motion  to  suppress  the 
depositions  as  a  whole,  made  for  the  first  time 
when  the  depositions  are  offered  in  evidence* 
comes  too  late  and  should  be  overruled.  For 
reasons  for  so  holding,  nee  body  of  opinion. 

Appeal  from  District  Court,  Ottawa  Coun- 
ty; S.  C.  FullertOTi,  Judge. 

Earl  Blanchard  and  Mrs.  Earl  Blamdiard 
were  omvicted  of  murder  and  saitenoed  to 
life  troprlBonmait,  and  tbey  aweaL  Barem- 
ed  and  remanded. 

BlantoD  &  Sbannaban,  of  Kansas  CI^,  Mo., 
Dennis  H.  Wilson,  J.  J.  Smith,  A.  W.  Turner, 
and  Arthur  G.  Cronlnger,  all  of  Miami,  and 
Pruiett,  Snlggs,  Patterson  ft  Morris,  of  Okla- 
homa City,  for  plaintiffs  In  error. 
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nie  Attorney  General  and  B.  I*  Fulton, 
Ant  Atty.  OeiL,  for  the  State. 

ICATSON.  J.  On  the  14th  day  of  January, 
1920,  the  county  attorney  of  Ottawa  county 
filed  In  the  district  court  of  said  county  an 
Information  jointly  charging  Earl  Blancbard 
and  Hn.  Earl  Blancbard  with  the  murder,  by 
abootlng.  of  Charles  Strieker,  on  the  22d  day 
of  October,  1919. 

The  killing  occurred  In  the  dty  of  Com- 
merce, In  Ottawa  county,  at  nighttime;  the 
deceased  b^ng  a  police  <^Scer  of  said  coun- 
^.  On  the  night  of  the  tragedy  an  automo- 
bile bdiMttfng  to  a  dtlzen  of  Miami,  Okl., 
located  four  miles  south  of  the  city  of  Com- 
merce was  stolen  from  a  ^ce  on  the  public 
itreets  of  said  dty.  The  stolen  car  was  driv- 
en north  to  the  dty  of  Commerce,  and  the 
untng  of  Hie  deceased  occurred  while  the 
stolen  car  was  being  driven  through  the  dty 
ot  Commerce  and  while  the  deceased  was  try- 
ing to  compd  tlie  tbM  to  stq^  the  car  In  a 
pabllc  street  In  the  of  Commerce ;  the  fa- 
tal shot  being  flred^by  an  occupant  of  the  car. 
The  defendant  Earl  Blancbard  was  Identlfled 
by  some  of  flie  wttnesses  as  the  person  who 
flred  the  fatal  idiot  Some  witnesses  also 
teadfled  tbat  the  defendant  BIrs.  Earl 
Blandiard  was  riding  in  the  car  with  the  de- 
fendant at  the  time  the  fatal  shot  was  fired, 
bot  there  is  no  evidence  in  the  record  that 
she  flred  any  shots  at  the  deceased  or  took 
any  part  in  the  killing,  her  only  connection 
with  the  crime  being  that  she  was  with  her 
hnrfiand  in  the  dty  of  Miami  that  day  prior 
to  the  larceny  of  the  automobile  and  was  rid- 
ing with  Iilm  In  the  stolen  car  after  it  was 
stolen,  and  was  also  seen  with  him  in  the 
dty  of  Joplin,  Mo.,  the  next  morning  after 
the  commission  of  the  homldde ;  and  she  was 
also  identified  by  a  chauffeur  of  a  service  car 
who  testified  be  drove  the  defendants  from 
Joplin,  Mo.,  to  the  town  of  Carthage,  Mo.,  on 
the  next  day  after  the  liomiclde.  The  defend- 
ants were  residents  of  the  dty  of  Nevada, 
Uo.,  and  the  defense  rdled  upon  was  an 
alibL 

[1]  Among  the  assignments  of  error  urged 
as  grounds  for  a  reveraal  of  this  case  Is  the 
alleged  error  of  the  trial  court  In  rejecting 
admissible,  competent,  relevant,  and  material 
testimony  offered  by  the  defendants  at  tha 
trial,  all  over  the  objection  and  exception  of 
each  of  the  defendants.  This  ground  for  re- 
versal Is  based  upon  the  action  of  the  trial 
court  in  exdndtng  certain  depositions  of  wit- 
nesses tafeen  on  bdialf  of  the  defendants  in 
the  state  ot  Missouri  at  tiie  dties  of  Kansas 
City  and  Nevada,  ^ese  depositions  were 
tafan  pnmuuit  to  stipulations  entered  into 
M  the  Slot  day  of  February,  192(^  between 
the  coimty  attorney  of  Ottawa  county,  ac^ 
lag  Ummi^  bis  didy  appointed  and  auallfled 
depo^,  and  counsd  tox  the  detendanti.  Sold 
at^alatlons  read  as  t<dlows: 

aw  P.— 7 


"Defendant's  Exhibit  1.   Id  the  District  Court 
of  Ottawa  CouQty.  Oklahoma.     State  of 
Oklahoma,  PlaintitE,  t.  Earl  Blancbard  and 
Vida  Blanrfiard,  Defendants.  No.  — .  Stip- 
ulation to  Take  Depositions. 
"It  is  hereby  agreed  by  and  between  the 
plaintiff  and  the  defendants  that  depositions 
of  sundry  witneaaes  may  be  taken  on  the  part 
of  the  defendants  at  the  law  office  of  Blanton 
and  aumnshan,  806  Keith  ft  Perry  ^dg.. 
southwest  comer  of  Ninth  and  Walnut  streets, 
in  the  city  of  Elansas  City,  county  of  Jackson, 
state  of  Missouri,  on  Friday  the  27th  day  of 
Febrnary,  1920,  between  the  hours  of  8:00 
o'dock  in  the  forenoon  and  6:00  o'dock  In  the 
afternoon  of  that  day  and  will  be  continued 
from  day  to  ^ay  at  the  same  place  and  between 
the  same  hours  until  completed. 

"That  said  depositions  may  be  taken  in  short- 
hand by  a  stenographer  and  transcribed  in  type- 
writing and  the  si^tores'of  witnesses  to  said 
depositions  are  waived. 

"That  formal  notice  of  the  taking  of  said 
depositions  as  to  time  and  place  is  hereby 
waived  and  it  is  agreed  also  that  all  objections 
to  the  materiality,  competency,  and  relevancy 
of  any  of  the  Questions  or  answers  may  be 
read  at  the  trial  ot  this  cause  at  the  time  said 
depositions  are  read  with  the  same  force  and 
effect  as  is  made  at  the  taking  of  the  deposi- 
tions and  the  filing  of  written  objections  is 
waived. 

"Dated  this  the  21st  day  ot  Febrnary,  1^. 

"Defendant's  Exhibit  2.    In  the  District  Court 
of  Ottawa  County,  Oklahoma.     State  of 
Oklahoma,  Plaintiff,  v.  Earl  Blanchard  and 
Vida  Blanchard,  Defendants.  No.  — .  Stip- 
ulation to  Take  Depositions. 
"It  is  hereby  agreed  by  and  between  the 
plaintiff  and  the  defendants  that  depositions  of 
flondry  witnesses  may  be  tafeen  on  the  part  ot 
the  defendants  at  the  law  office  of  W.  M.  Bow* 
ker,  Bowker  Building,  northeast  comer  of  the 
Public  Square  in  the  dty  of  Nevada,  county  of 
Vernon,  state  of  Missouri,  on  Wednesday,  the 
25th  of  February,  1920,  between  the  hours  of 
8:00  o'clock  in  the  forenoon  and  6:00  o'clock 
in  the  afternoon  of  that  day,  and  that  If  the 
taking  of  said  depositions  is  not  completed  on 
that  day  will  be  continued  from  day  to  day  at 
the  same  place  and  between  the  same  honrs 
until  completed. 

"That  said  depositions  may  be  taken  In 
shorthand  by  a  stenographer  and  tran8cri1>ed  in 
typewriting  and  the  signatures  of  witnesses  to 
said  depositions  are  waived. 

"That  formal  notice  of  the  taking  of  said 
depositions  as  to  time  and  place  is  hereby 
waived,  and  it  is  agreed  also  that  all  objections 
to  the  materiality,  competency  and  relevancy 
of  any  of  the  questions  or  answers  may  be 
read  at  the  ttiid  of  this  cause  at  the  time  s^ 
depositions  are  read  with  the  same  force  and 
effect  as  is  made  at  the  taking  of  the  deposi- 
tions and  the  filing  of  written  objections  is 
waived. 

"Dated  this  the  23.at  day  of  February,  1920. 
D.  H.  Gotten,  by  W.  B.  Chestnut,  Attorneys 
for  State.  Dept.  Co.  Atty.  Horace  Blanton  and 
Bennett  A  Wilson,  Attorneys  for  defendants." 

The  depositions,  aftw  having  bera  takssi  in 
accordance  with  the  provisions  of  the  fore- 
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gtAng  Btlptilatioiifl,  were  duly  certlflecL,  sealed, 
and  transmitted  to  the  court  clerk  of  Ottawa 
oonnly  and  weare  on  file  In  said  court  prior 
to  the  beginning  of  the  trial,  and  no  motlcm 
to  suppress,  or  other  obJecti(m,  was  urged  to 
these  depositions  prior  to  the  beginning  of 
the  tdaL  The  defeidants,  believing  that 
counsel  for  the  state  would  give  full  faith 
and  credit  to  the  stlpolations  eaterwl  Into, 
and  relying  upon  such  atipnlatlfflis.  annonno* 
ed  that  they  wen  ready  for  trial  Let  It  here 
be  understood  that  counsel  fbr  the  state,  pur- 
suant to  the  notice  contained  In  the  stlpnla- 
tlcms  and  pursuant  to  the  agreements  there- 
in, appeared  at  the  times  and  places  mmtlon- 
ed  in  the  stlKinlations  and  cross-examined  the 
witnesses  whose  depositions  were  taken. 

The  first  ohjectlqn  raised  to  the  introduc- 
tion and  admlsslw  In  evidence  of  said  deposi- 
tions was  after  the  state  had  closed  its  case 
in  chief  and  the  said  d^sitions  were  of- 
fered to  be  read  in  evidence  in  behalf  of  the 
defendants.  The  objections  urged  against 
the  depositions  were  not  objections  to  the  ma- 
teriality, competraicy,  or  relevancy  of  any  of 
the  questions  or  answers  of  any  of  the  wit- 
nesses, but  were  objections  to  the  Introduc- 
tlcm  of  any  of  the  depositioos  as  a  whole  and 
were  In  the  nature  of  a  motion  to  entirely 
suppress  all  the  depositions  taken.  Tbe  trial 
court  sustained  tbe  motion  and  objections  to 
the  introduction  of  the  depositions,  announc- 
ing that  the  declslcm  of  this  court  In  the  case 
of  Westbrook  v.  State.  14  Okl.  Cr.  R.  423, 
172  Pac.  464,  controlled.  In  ^ect.  Oie  trial 
court  b^d  that  because  the  depositions  were 
not  taken  strictly  in  conformance  with  Che 
letter  of  tbe  statute  providli^  for  the  taking 
of  depositions  by  a  commission,  of  witnesses 
residing  ont  of  the  state,  on  behalf  ot  the 
defendants,  the  depositions  were  clearly  in- 
admlssiUe  and  the  trial  court  was  powerless 
to  rec^ve  than  In  evidence. 

In  Westbrook  t.  State,  supra,  tbls  court 
held: 

"Tbe  right  to  take  and  nse  depositions  of  non- 
resident witnesses  in  behalf  of  the  defendant 
in  a  criminal  case  is  statutory.  Penal  Code, 
art  17.  The  statute  regulates  the  practice  in 
such  cases,  and  its  provisions  must  be  substan- 
tially compiled  wiUi.** 

In  the  body  of  the  (pinion  It  Is  said : 

"Coanael  for  the  defendant  insist  'that  the 
court  erred  in  refusing  to  grant  to  the  defend- 
ant a  commission  to  take  depositions.' 

"The  statutory  provisions  for  the  taking  of 
depositlonB  by  the  defendant  in  a  criminal  casa 
are,  in  part,  as  foUowa: 

"Section  6036,  Rev.  Laws  1910:  'When  aa  is- 
sue of  fact  is  joined  upon  an  indictment  or  in- 
formation, the  defendant  may  have  any  material 
witness  residing  out  of  the  state  examined  in 
Ills  behalf  as  prescribed  in  this  article  and  not 
otherwise. 

"  'See.  6037.  When  a  material  witness  for  the 
defendant  resides  out  ot  the  stats  the  defendant 


may  apply  for  an  order  that  the  witness  be 
examined  on  a  commission  to  be  issued  under 
the  seal  of  the  court,  and  the  signature  of  the 
clerk,  directed  to  some  party  designated  aa 
commissioner,  authorizing  him  to  examine  the 
witness  open  oath  or  interrogatories  annexed 
thereto,  and  to  take  and  certify  the  deposition 
of  the  witneas  and  return  it  according  to  the 
instrnctioDS  given  with  the  commisrion. 

**  '^c.  6038.  Application  most  be  made  upon 
affidavit  stating:  First.  The  nature  of  the  of- 
fense barged.  Second.  Tbe  state  of  the  pro- 
ceedings in  the  action  and  that  an  issue  of  the 
tact  has  been  joined  therein.  Third.  The  name 
of  the  witneas  and  that  bis  testimony  is  ma- 
terial to  the  defense  of  tbe  action.  Fourth. 
That  the  witness  reside  out  of  the  state. 

"  'See.  0039.  Tbe  application  may  be  made  to 
the  court  or  judge  himself,  and  most  be  upon 
five  day^  notice  to  tbe  county  attorney. 

"'Sec.  6040.  If  the  court  or  the  judge  to 
whom  the  application  la  made,  Is  satisfied  of  the 
truth  of  the  facts  stated  and  that  the  exam- 
ination of  the  witness  is  necessary  to  the 
attainment  of  justice,  an  order  must  be  made 
that  a  commission  be  Issued  to  take  his  testi- 
mony, and  the  court  or  judge  may  insert  In  the 
order  a  direction  that  the  trial  be  stayed  for  a 
specified  time  reasonably  sufficient  for  the  ex- 
ecution of  the  commission  and  return  thereof* 
or  tbe  case  may  be  continued.* 

"Counsel  for  the  state  contend  that  under 
section  6040,  above  quoted,  the  issuance  ot  a 
commission  to  take  the  deposition  of  a  non* 
resident  witness  rests  in  the  discretion  of  th* 
trial  court  or  judge,  and  that  no  abuse  of  dis- 
cretion appears  in  this  case. 

"From  the  record  it  appears  that  the  defend- 
ants, on  the  day  they  entered  their  pleas,  served 
notice  on  the  county  attorney  that  they  would 
make  application  to  take  tbe  deposition  of  a 
nonresident  witneas,  which  application  was  sup- 
ported by  tlteir  affidavits,  averring  tbe  facta 
required  to  be  shown  under  the  statute.  The 
county  attorney  offered  to  waive  notice  and  the 
issuance  of  a  commission,  and  offered  to  ap- 
pear at  any  time  to  take  the  deposition  of  said 
witness.  Counsel  for  the  defendants,  very 
properly  we  think,  refused  to  accept  this  prop- 
osition. There  is  no  inherent  power  in  a  court 
of  record,  to  issue  commissions  to  take  deposi- 
tions to  be  read  In  behalf  of  a  defendant  in  a 
criminal  case.  The  right  to  take  and  nae  the 
deposition  of  a  nonresident  witness  in  behalf 
of  a  defendant  in  a  criminal  case  is  statutory, 
and  the  procedure  prescribed  for  taking  and 
returning  tbe  same  must  be  substantially  com- 
plied with  in  order  to  make  such  deposition 
competent  and  admissible.  We  think  the  rec- 
ord shows  a  manifest  abuse  of  judicial  discre- 
tion in  overruling  the  application  of  the  de- 
fendants for  a  commission  to  take  tbe  deposi- 
tion. In  cases  of  this  kind,  where  the  defend' 
ant  Is  on  trial  for  hie  life,  he  should  have  the 
advantage  of  every  right  which  the  law  secures 
to  him  upon  his  trial,  and  in  a  capital  case, 
when  notice  is  given  and  a  proper  affidavit  for 
the  taking  of  a  deposition  is  made  by  the  de- 
fendant and  filed  as  soon  as  issue  is  joined  by 
entering  plea,  it  would  be  an  abuse  of  diacre- 
tion  to  deny  an  application  properly  made." 

In  deciding  the  question  Involved  in  tbls 
case,  whldi  is  materially  different  from  that 


Digitized  by  Google 


OkL) 


BLANCHARD  t. 

(807  P.) 


STATE 


99 


considered  In  the  Westbroolc  Case,  it  Is  not 
necessary  for  this  court  to  depart  from  the 
general  principles  of  law  concerning  the  In- 
herent power  of  the  trial  court  to  permit  the 
taking  of  d^toeitlonB  In  a  criminal  case  In 
any  other  manner  than  by  commlssloD,  as 
provided  In  the  Oode  of  Criminal  Procedure. 
Depositions  In  criminal  cases  were  unknown 
to  omnmon  law,  and  all  the  authority  the  trial 
courts  of  this  state  have  in  permitting  depo- 
sitions of  nonresident  witnesses  to  be  taken 
in  criminal  cases  must  be  derived  from  the 
statute,  and  neither  the  defendant  nor  the 
state  can  be  compelled  by  the  court  to  con- 
sent to  the  taking  of  depositions  in  a  crim- 
inal case  in  any  other  mode  than  that  pre- 
scribed by  the  statute. 

Depositions  taken  In  accordance  with  the 
proTlsious  of  the  Criminal  Code  of  Procedure 
are  admiaalble  in  behalf  of  the  dtfendant. 
Such  statute  clearly  authorizes  the  use  of 
depositions  of  nonresident  witnesses  In  behalf 
of  the  defendant  In  a  criminal  case.  How- 
ever, a  queetiim  is  involved  in  ttdB  appeal 
which  was  not  considered  nor  passed  upon 
^^  the  conrt  In  the  WestbroiA  Case.  The 
qnestlou  here  involved  la  whethw  or  -not  the 
coun^  attorney  may  ccmsoit  to  the  usft  as 
efldence  of  d^stti<m>  of  nonresident  wit- 
nesses taken  without  commission  In  bdialf  of 
a  deifmdant  as  wttB  here  don^  and.  If  so, 
shonld  such  consmt,  where  no  timely  objec- 
tion is  urged  In  the  trial  court,  be  enforced. 
Ihe  doctrine  Is  w^  established,  and  the 
principle  is  ai^llcable  to  criminal  as  well  as 
dvll  proceedings,  that  one  should  not  com- 
plain of  a  thing  done  with  his  consent ;  how- 
ever, this  doctrine,  like  any  other  legal  doc- 
trine, la  sometimes  compelled  to  give  way, 
because  of  the  circumstances  of  the  particu- 
lar Instance,  to  another  of  more  compelling 
force  wUdi  toxbidB  its  a^Ucatlon.  The  de- 
dslons  ol  this  court  are  full  of  the  applica- 
tion of  the  doctrtae  above  announced.  Some 
instanCTiB  of  It  may  be  enum^ted  as  follows: 
(1)  Waiver  of  lury  trial.  C!)  Waivw  of  pre- 
limtnaiT  examination.  (3)  Oraisent  to  the  ad- 
mission <a  secondary  instead  of  primary  evi- 
denoe.  (4  Failure  to  interpose  timely  objec- 
tion to  the  admlsslbUit7  of  evidence  or  to  the 
argument  of  connstd,  or  to  the  instructions  of 
the  court  ,  (5)  Waiver  of  copy  ot  bidlctmoit 
or  inframatlon.  (6)  Waiver  of  list  of  wit- 
nesses. CO  Waiver  of  time  to  i^ead  or  fbr 
judgment; 

Bishop  says  this  law  Is  analogous  to  the 
doctrine  of  estoppeL  Bishop's  Mew  Criminal 
Procedure  (2d  Ed.)  voL  1,  {  117. 

Applying  the  doctrines  of  wairw  or  oxi- 
sent,  which  are  practically  analogous,  be- 
cause waiver  Is  based  on  consent  either  ex- 
press or  Implied,  to  the  question  Involved  ii^ 
the  instant  case,  the  conclusion  Is  reached 
tbat,  although  the  trial  courts  of  this  state 
hare  no  inhaent  power  to  authorize  the  tak- 


ing of  depositions  of  nonresident  witnesses  of 
this  state  in  criminal  cases  otherwise  than 
in  accordance  with  the  statutory  provisions, 
the  statute  having  authorized  the  taking  of 
depositions  of  nonresident  witnesses  in  belialf 
of  the  defendant,  such  statute  should  not  be 
construed  to  prohibit  the  use  In  behalf  of  a 
def^dant  of  depositions  taken  by  the  con- 
current consent  of  the  accused  and  the  pros- 
ecution, where  no  timely  objection  Is  made 
to  suppress  them. 

Section  5882,  Revised  Laws  ISIO,  of  the 
Code  of  Orlminal  Procedure,  In  part,  pro- 
vides: 

"Except  as  otherwise  provided  in  this  and  the 
following  chapter,  the  rales  of  evidence  in  dvil 
cases  are  applicable  alio  in  criminal  cases." 

There  Is  nothing  In  the  Criminal  Code  of 
Procedure  providing  the  manner  In  whldi  or 
time  at  which  exceptions  to  depositions  as  a 
whole  shall  be  made.  In  the  absence  of  such 
a  provision,  and  because  deimsitlc»is  In  crim- 
inal actions  were  unlaiown  to  the  common 
law,  the  following  section,  Included  within 
the  Code  of  Civil  Procedure,  shonld  control : 
Section  50d2.  Id.,  on  exceptions  to  deposUlons 
as  a  whole^  reads  as  follows:  ■ 

"The  court  shall,  on  motion  of  either  party, 
hear  and  dedde  the  questions  arising  on  ex- 
ceptions to  depositions  as  a  whole,  before  the 
commencement  of  the  triaL** 

[2,  S]  The  stipulations  entered  Into  between 
counsel  for  the  state  and  for  the  defendant 
as  to  the  taking  and  use  of  depositions  of 
nonresident  witnesses  in  behalf  of  the  defend- 
ant In  this  case,  after  waiving  notice  of  the 
time  and  i^ce  of  takii«  these  d^po^tions, 
contain  an  agre»nait  that— 

"AH  objections  to  the  materiality,  competen- 
cy and  relevancy  of  any  of  the  questions  and 
answers  may  be  read  at  the  trial  of  Oiis  eaose 
at  the  time  said  depoaldons  are  read.** 

Sudi  language  constituted  ft  omsait  m  the 
part  of  the  legally  conatltnted  r^nresento- 
tlves  of  the  stote  in  the  trial  of  said  cause* 
if  not  expressly f  clearly  by  Imidlcatlon,  tbat 
such  depositions  shonld  be  read  In  evldrace 
at  tbe  trial.  In  the  fftce  of  audi  an  agree* 
ment,  it  was  manifestly  unfair  to  the  de- 
fendant in  this  case  tor  the  state's  counsd  to 
ranaln  sllrat  before  the  conunencement  of 
the  trial  and  permit  the  counsd  for  the  de- 
fendant, relying  upon  said  depositions  and 
their  use  at  the  trial,  to  announce  ready  for 
trial.  If  It  was  their  intention  thereafter  to 
take  any  exceptions  to  the  depositions  as  a 
whole.  Sudi  action  on  the  part  of  the  state's 
counsel  was  dearly  contrary  to  the  stipula- 
tions, and,  in  the  light  of  the  foregoing  pro- 
vlsions  of  our  Code  of  Procedure,  amounted 
in  our  opinion  to  an  unfair  advantege,  and 
M-e  believe,  in  this  Instance,  deprived  the  de- 
fendant of  that  fair  and  Impartial  trial  which 
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it  Is  tbe  purpose  of  our  Ccwstitation  and 
statutes  to  afford  an  accused,  and  which  sub- 
stantial right  this  court  has  always  been 
sealous  to  protect.  In  this  state  the  county 
attorney  is  the  legal  representative  of  the 
state  In  all  prosecuti(»B  on  behalf  of  the 
state  in  the  trial  courts  of  record.  He  has 
authority  to  bind  the  state  by  -agreements 
as  to  criminal  procedure,  not  dlrecQy  in  con- 
flict with  the  lidain  constltntloaal  and  stat* 
utory  provisions,  as  much  so  as  the  counsel 
representing  the  accused  can  bind  him  to 
such  an  agreement.  State  v.  Murphy,  48  S. 
C.  1,  25  8.  B.  43. 

In  Wightman  v.  People,  67  Barb.  (N.  T.)  44, 
It  was  held  that  an  accused  might  consent 
to  the  admls8i(m  of  a  deposition  taken  de 
bene  esse  before  the  trial  In  bis  presence 
and  with  his  cimsent,  though  the  statutory 
formalities  bad  not  been  complied  with. 

In  People  r.  Omndell,  75  Gal.  301. 17  Paa 
214.  It  la  held: 

"A  defendant,  on  trial  for  larceny,  having  ap- 
peared by  counsel,  and  consented  that  tbe  tes- 
timony of  a  deposing  witnesB  be  taken  down 
and  read  tn  evidence,  cannot,  upon  the  trial, 
object  to  the  reading  of  snt^  deposition  on 
the  ground  thht  it  does  not  conform  to  bU  of 
the  provisions  of  the  Penal  Code  relating  to 
depositions." 

In  tbe  body  of  the  opinion  it  is  said: 

"The  prosecution  also  read  in  advance  the 
deposition  of  one  Host,  which  was  taken  be- 
fore Jadge  Belden  in  open  eoort,  and  written 
down  by  the  reporter  of  the  court.  Certain 
objections  were  taken  to  the  mode  of  authenti- 
cation of  this  deposition,  and  also  that  there 
was  no  proof  that  tbe  witness  could  not  be 
produced  at  the  trlaL  It  appears,  however, 
that  the  defendant  appeared  by  his  counsel  in 
open  conrt,  and  consented  that  tbe  'deposition 
of  Ernest  Rost,  a  witness  detained  in  custody 
to  testify,  may  be  taken;  that  the  said  testi- 
mony of  the  said  witness  be  taken  down  by 
the  shorthand  reporter  of  this  court,  and  the 
same  may  be  by  him  hereafter  written  out, 
and  said  written  notes  of  the  direct  and  cross 
examination  read  in  evidence  upon  the  trial 
of  said  cause,  with  tbe  same  force  and  effect 
as  if  said  witness  were  himself  present  and 
testifying.'  This  was  an  express  consent  that 
this  identical  deposition  should  be  read  in  evi- 
dence at  the  trial.  There  was  no  condition 
that  it  should  be  shown  that  tbe  witness  could 
not  be  produced.  The  deposition  wss  taken  as 
provided  in  the  stipulation,  and  is  to  be  gov- 
erned by  it,  and  not  by  the  provisions  as  to 
depositions  in  the  Penal  Code.  In  thia  view 
the  certificate  was  unnecessary.** 

In  Bishop's  New  Criminal  Procedure  (2d 
Ed.)  vol.  2,  §  1206.  p.  1029,  it  Is  stated  that 
depositions  for  tbe  def^dant,  either  under 
statutes  or  by  consent  of  the  prosecuting  of- 
ficer, may  be  taken. 

If  the  defendant  in  a  <Tlminal  prosecution 
may  waive  bis  constitutional  right  to  meet 
tbe  wituess  against  him  face  to  face,  under 


certain  circumstances  (see  Bishop's  New 
Criminal  Procedure  [2d  Ed.]  voh  2,  |  1205, 
p.  102£9,  and  consent  that  the  deposition  odC 
an  absent  witness  may  be  read  against  him 
(full  opportunity  for  cross-examination  hav- 
Ing  been  ■  afforded  him),  why  may  not  tbe 
county  atcomey,  as  the  legally  constltnted 
representative  of.  the  state.  In  a  like  proseca- 
tton  and  with  like  opportunities,  be  bound 
(however  irregular  bis  action  may  have  been 
when  viewed  In  the  light  of  the  statute  on 
the  subject)  by  his  ccmsent  that  d^oeitlons 
taken  for  the  defendant  In  an  Irregular  man* 
n&c  may  be  read  at  the  trlaL  And  further, 
where  sudi  consent  la  given.  Is  not  the  doc- 
trine of  waiver  apiriicable  where  such  officer 
fails  to  object  to  depositions  so  taken  at  the 
appropriate  oiq;)ortunlty? 

In  tbe  case  of  Shutte  t.  Tbompson,  15 
Wall.  101,  21  Ll  Bd.  128,  tbft  «nprenie  Otmrt 
of  the  United  States,  applying  the  principle 
of  waiver,  said  tbe  followbiff; 

"At  the  trial  in  the  court  below,  the  plaintiff 
offered  to  read  In  evidence  the  deposition  of 
William  Underwood,  whidi  had  been  taken  in 
the  cause,  with  the  certificate  annexed  thereto, 
'  respecting  the  time,  place  and  manner  of  tak- 
ing It,  and  the  court  permitted  the  deposition 
to  be  read,  though  tbe  defendant  objected  and 
excepted  to  such  permission.  The  decfsloa  of 
the  court  admitting  the  deposition  is  tbe  first 
error  assigned. 

"The  grounds  of  objection  are  stated  specific- 
ally in  the  record.  They  are  three  in  number. 
The  first  is  that  the  deposition  was  not  taken 
and  certified  by  an  officer  anthorized  by  the  acts 
of  Congress  to  take  and  certify  a  deposition, 
BO  that  it  may  be  read  in  evidence.  The  sec- 
ond is  that  it  was  taken  without  any  affidavit 
of  the  cause  or  reason  for  taking  it;  and  with- 
out any  commission  authorizing  it.  The  third 
objection  is  that  it  was  neither  certified  nor 
proved  that  the  witness  had  been  sworn  to  tw- 
tity  to  the  whole  truth.  No  other  reason  for 
opposition  to  the  reception  of  the  deposition  in 
evidence  was  stated  in  the  court  below,  and  no 
others  are  urged  in  this  court. 

"It  is  to  be  observed  that  the  objections  are 
all  formal  rather  than  substantiaL  Still  they 
are  quite  sufficient  to  require  the  rejection  of 
the  deposition,  if  there  is  nothiiq;  in  the  ease 
to  countervsil  their  effect  The  act  of  Con- 
gress of  September  24,  1789  (1  Stat,  at  I* 
88,  sec  80),  authorises  the  deporition  of  an 
ancient,  or  any  infirm  person  (among  others), 
to  be  taken  de  bene  esse,  when  the  testimony 
of  such  person  is  needed  In  any  civil  cause 
depending  In  any  district  in  any  court  of  the 
United  States.  The  deposition  may  be  taken 
before  any  justice  or  judge  of  any  of  the  courts 
of  tbe  United  States,  or  before  any  chancellor, 
justice  or  judge  of  a  supreme  or  soperlor 
court,  mayor  or  chief  magtoteate  ct  a  dty,  or 
judge  of  a  county  court  or  court  of  common 
pleas  of  any  of  the  United  States,  not  being 
of  counsel  or  attorney  to  either  of  the  par- 
ties, or  interested  in  the  event  of  the  cause. 
The  act  further  provides  for  notice  to 'the  ad- 
verse party,  and  enacts  that  every  person  de- 
posing as  aforesaid  shall  be  caref ulfy  examined 
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and  cautioned  and  sworn  or  affirmed  to  testify 
the  II  hole  trutb.  It  is  also  farther  enacted  that 
the  dspositions  taken  shall  be  retained  by  the 
nu^trate  until  be  deliver  the  same  with  his 
own  hand  into  the  court  for  which  they  are 
taken,  or  shall,  together  with  a  certificate  of 
the  reasons  of  their  being  taken,  and  of  the 
notice,  if  any,  given  to  the  adverse  par^,  be 
by  the  magistrate  sealed  np  and  Erected  to 
the  court,  and  remain  under  hia  seal  until  open- 
ed in  court.  It  mast  be  admitted  that  the 
deporition  of  Underwood  was  not  taken  in  con- 
formity with  these  regulations.  It  does  not 
appear  that  the  witness  was  sworn  to  testify 
the  whole  truth.  Nor  does  it  appear  that  there 
was  any  certificate  of  the  reasons  why  the  dep- 
osition was  taken.  In  addition  to  this,  it  was 
taken  before  a  township  justice,  and  not  by 
any  magistrate  described  in  the.  act  of  Con- 
gress. But  it  Is  obiioaa  that  aH  the  prorisionB 
made  In  the  statute  respecUiv  notice  to '  the 
adrerae  par^,  the  oath  of  the  witness,  the  rea- 
sons for  taking  the  deposition,  and  the  rank  or 
character  of  the  magistrate  authorized  to  take 
it,  were  introduced  for  the  protection  of  the 
party  against  whom  the  testimony  of  the  wit- 
ness is  intended  to  be  used.  It  is  not  to  be 
doubted  that  be  may  waive  them.  A  party 
may  waive  any  provision,  either  of  a  contract 
or  of  ■  Btatnte,  intended  for  bis  benefit  If, 
dierefore,  It  appears  that  the  plaintiff  In  error 
did  waive  his  rights  nnder  the  act  of  Congress 
— if  he  did  practically  consent  that  the  deposi- 
tion should  be  taken  and  returned  to  the  court 
as  it  was — and  if  by  his  waiver  be  has  misled 
hie  antagonist— if  he  refrained  from  making  ob- 
jections known  to  him,  at  a  time  when  they 
might  have  been  removed,  and  until  after  the 
possibflity  of  such  removal  had  ceased,  be  oaght 
not  to  be  permitted  to  raise  the  objectiras  at 
eU.-  If  be  may,  be  li  allowed  to  anO  himself 
of  what  is  sobatantlally  a  fraud.  Pardee  to 
snita  at  law  may  assert  their  rights  to  the  full- 
est extent:  but  neither  a  plaintiff  nor  a  de- 
fendant is  at  liberty  to  deceive,  either  actively 
or  passively,  his  adversary,  and  a  court  whose 
province  it  is  to  administer  justice,  will  take 
care  that  on  the  trial  of  every  cause  neither 
party  shall  reap  any  advantage  from  bis  own 
fraad.** 

In  tbe  later  case  at  Howard  et  al,  t.  Stll- 
weU  and  Bierce  Mfg.  Co..  139  U.  S.  199,  U 
8np^  Gt  500,  85  L.  Ed.  147,  it  Is  said : 

*^e  points  made  against  tbe  deposition  of 
Odell  by  counsel  for  plaintiffs  in  error  are,  that 
it  was  not  taken  under  any  provision  of  the 
Bevised  Statutes  of  the  United  States,  and  that 
lection  914,  Bevised  Statates,  relating  to  the 
adoption  by  the  federal  courts  of  tbe  forms  and 
nodes  of  proceeding  in  dvil  causes  in  tbe  state 
courts,  has  no  application  to  the  present  in- 
qoiry.  It  will  be  observed  that  theae  points 
do  not  relate  to  tbe  competency  of  the  witness 
whose  deposition  waa  taken,  or  to  the  admissi- 
bility of  the  evidence  ^ven  in  It,  but  are  based 
solely  on  objections  as  to  the  form  of  the  com- 
ndssion  and  tbe  manner  of  taking  the  deposi- 
tion. Tbe  record  shows  that  the  cause  was  at 
Inoe  Uay  20,  1886.  The  commission  to  take 
tbe  deposition  of  the  witness  Odell  was  signed 
January  4.  1887.  Notice  of  the  tesuing  of  the 
mnniiasiMi  warn  served  «n  Um  defendants,  and 


they  filed  cross-tnterrogatories  In  the  premises, 
at  the  same  time  making  the  following  waiver: 
'We  waive  copy  of  interrogatories  and  con- 
sent that  commission  may  issue  upon  the  orig- 
inal, direct  and  cross  interrogatories.  (Signed) 
Undsley  &  McCormick,  Atty's  for  Defendants.' 
As  already  stated,  the  deposition  was  filed  in 
the  case  tat  the  22d  of  January,  18S7,  and 
opened,  at  the  request  of  the  attorney  for  the 
plaintiff,  on  tbe  Stb  of  February,  following. 
The  motion  to  suppress  the  deposition  was  not 
made  until  the  8th  of  February,  when  the  case 
came  on  for  trial.  In  our  opinion,  the  motion 
in  this  instance  was  too  late.  The  counsel  fop 
defendants,  by  waiving  copy  of  the  interroga- 
tories, when  notice  of  them  was  served  upon 
them,  and  consenting  to  tbe  issue  of  the  com- 
mission, and  practioilly  uniting  with  plaintiff's 
counsel  in  executing  it,  by  adding  their  own 
cross-interrogatoriea,  and  withholding  tbe  ob- 
jections untn  after  the  trial  bad  begun,  must 
be  considered  as  having  wdived  sttcb  objec- 
tions." 

See.  also,  Bltii  v.  Lambert,  12  How.  347. 
IS  U  Ed.  1017 ;  Sheibley  v.  Ashton,  130  Iowa,. 
19B,  106  N.  W.  618;  DeUsle  v.  McGlUivary, 
24  Mo.  App.  680;  Homberger  v.  Alexander, 
11  Utah,  363,  40  Pac.  260;  Com.  v.  Stone, 
Thacher,  Cr.  Cas.  (Masa.)  604. 

Tbe  doctrine  of  waiver  is  applicable  lier& 
The  trial  court  erred  to  the  prejudice  of 
these  defendants  in  suppressing  the  deposl' 
ticms  as  a  whole  upon  objections  made  to 
them  for  the  first  time  when  the  defendants 
offered  them  In  evidence. 

In  justice  to  the  county  attorney.  It  should 
be  stated  in  this  opinion  that  be  made  no  ob- 
jection at  tbe  trial  to  the  introduction  of  tbe 
depositions  offered  on  behalf  of  the  defimd- 
ant,  and  taken  according  to  tbe  terms  of  tbe 
stipulations  entered  Into  between  him  and 
counsel  for  the  defendants.  Tbe  objections 
urged  to  the  admission  the  depositions  In 
evidence  came  from  counsel  privately  em- 
ployed to  assist  in  the  prosecution. 

It  is  further  contended  tbat  the  evidence 
Is  insufiScient  as  to  eadi  of  the  defendants  to 
sustain  the  conviction. 

With  this  contention  the  court  cannot 
agree.  The  evidence  against  the  defiendent 
Earl  Blanchard  fa  sufficient,  but  It  upon  a 
retrial  of  this  case,  the  state  la  unable  to 
produce  additional  evidence  against  the  de- 
fendant Mrs.  Earl  Blanchar^,  tbe  prosecutim 
as  to  her  ou^t  In  justice  to  be  dismissed. 
We  discover  no  evidence  against  her  suffi- 
cient to  authorize  her  conviction  as  an  ac- 
complice in  tbe  killing  of  Strieker. 

For  reasons  stated,  the  conviction  as  to 
each  defendant  is  set  aside,  and  tbe  cause  re^ 
mandcd  to  the  district  court  of  Ottawa  coun- 
ty for  another  trial,  and  the  warden  of  the 
state  penitentiary  is  directed  to  surrender 
the  defendants  Earl  Blanchard  and  Mrs.  Karl 
Blan<Aard  to  the  sheriff  <tf  Ottawa  county 
upon  pnxpet  demand. 

DOXLB,  P.  3^  and  BESSEY,  3^  concur. 
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VANN  V.  STATE.   (No.  A-3738.) 

(Qrlmiiul  Court  of  Appeals  of  Oklahoma. 
May  29.  1922.) 

(SyUahut  b9  Me  Oomrt) 

l>  Porgory  «s»44(!/2)— Evldeooo  lot  thowlag 
thil  aooatod  eomalttod  or  aldod  tho  forgery, 
hut  that  ho  ooaaplred  to  obtain  ita  prooeedih 
InaflMeot 

Where  a  Grbninal  «tatnte  defines  the  crime 
of  "forgerT**  as  the  doing  of  some  particular 
act  or  acts,  the  accused  will  be  held  amenable 
for  tiie  doing  of  only  such  acts  as  come  proper* 
ly  within  the  definition;  and  where  the  eri- 
dence  fails  to  show  that  the  accused  commit- 
ted the  forgery,  or  aided  or  abetted  in  its  com- 
mission, bnt  shows  that  the  accused,  after  the 
forgery  was  complete,  conspired  with  the  for- 
ger and  others  obtain  the  proceeds  d  the 
forgery*  the  aeciund  will  not  be  held  amenable 
for  the  original  offense. 

2.  Forgery  ^»2I— Party  not  oommlttfag  or 
aMlai  li  ooMMlieloa  of  forgery,  but  ooaiplr* 
lug  to  oMalo  prooeede  tboreof>  la  aoBoasofy 
after  foot. 

Under  sodi  drcumstances.  nndcr  our  stat- 
nte,  he  is  an  accessory  (after  the  tact)  only, 
and  cannot  be  prosecuted  as  a  principal,  jointly 
or  separately,  for  the  original  forgery. 

Appeal  from  District  Oourt,  Maskogee 
County;  B^amtn  B.  Whete,  Judge. 

Billy  Yann  was  convicted  of  forgery  In 
the  first  degree  and  sentenced  to  seven  years' 
imprisc»un«it  In  the  state  penitentlaiy,  and 
be  aiipeals.  Reversed. 

Oavln  Sc  Porter,  ot  Muskogee  for  plain* 
tiff  in  error. 

S.  P.  Preeling,  Atty.  Gen.,  and  W.  a  Hall, 
Asst.  Att7.  Gen.,  for  the  State. 

BGSSEY,  J.  Billy  Yann,  in  this  opinion 
referred  to  as  the  defendant,  was,  Jointly 
with  W.  A.  Eentle,  Tom  Peters,  Freddie 
Bentia,  Boy  Bentie,  and  Bebecca  Mays, 
charged  with  the  crime  of  forgery  In  the 
first  degree,  by  information  filed  on  June 
17,  1018.  This  prosecution  grew  out  of  a 
conspiracy  entered  into  between  W.  A. 
Bentle,  Freddie  and  Boy  Bentie.  Bebecca 
Mays,  and  Tom  Peters  to  have  Bebecca  Mays, 
a  young  negro  girl,  impersonate  one  Katie 
Thompson,  a  Creek  freedman  allottee  of  land. 
It  was  agreed  that  Bebecca  Mays  should 
sign,  execute,  and  acknowledge  a  deed  to 
SO  acres  of  the  Katie  Thompson  allotment, 
and  that  these  conspirators  should  collect 
the  purchase  money,  to  be  divided  among 
themselves  for  their  own  use  and  benefit 
Pursuant  to  this  conspiracy,  Bebecca  Mays 
represented  to  J.  A.  Evans,  agent  for  J.  C. 
Smith,  that  she  was  Katie  Thompson  and 
pretended  to  sell  this  particular  80  acres  of  [ 
land  to  Smith,  Impersonating  Katie  Thomp- 
son and  signing  her  name  to  the  deed,  ac-  i 


knowledglng  its  execution  as  Katie  Thomp- 
son, and  receiving  therefor  a  part  of  the 
agreed  purchase  price  from  Evans.  The  bal- 
ance of  the  purchase  price,  abont  $1,100,  was 
to  be  paid  so  soon  as  the  abstract  of  title  was 
examined  and  approved. 

After  the  forgery  of  this  deed  as  stated, 
on  the  IStb  dayof  May,  and  after  the  deed 
had  been  delivered  and  recorded  on  the  20tli 
day  of  May,  Bvans,  the  agent  of  the  grantee 
named  In  the  deed,  not  being  satisfied  that 
the  grantor  was  Indeed  Katie  Thompson,  in- 
quired of  Billy  Yann,  this  defendant,  wheth- 
er he  knew  Katie  Thompson.  The  defendant 
stated  that  he  knew  Ned  Thompson  well  and 
knew  that  he  had  a  daughter.  The  evidrace 
Is  conflicting  as  to  whether  the  defendant 
knew  that  the  daughter's  name  was  Katie. 
In  order  to  avoid  paying  the  balance  of  the 
purchase  price  to  the  wrong  person,  on  the 
21st  day  of  May  Bvans  requested  the  defend- 
ant Yann  to  go  with  him  to  the  place  where 
Rebecca  Mays  was  staying  In  Mu^ogee,  for 
the  purpose  of  Identifying  her  as  Katie 
Thompson.  Evans,  Fred  Rentle,  W.  A.  Ben- 
tle, Tom  Peters,  and  the  di^nidant  drove  to 
the  place  where  Bebecce  Mays  was,  and  the 
defendant  Idmtlfied  her,  or  partially  identifi- 
ed her.  as  being  Katie  Thompson.  Tbne  is 
evidence  toidlng  to  show  that  iBor  this 
Identification  Yann  was  to  be  compensated 
by  paymoit  to  him  of  a  part  of  the  unpaid 
balance  of  the  purchase  price. 

Later,  upon  further  InvestigaUon,  Bvans 
ascertained  that  Bebecca  Maya  had  Imper- 
sonated Katto  Thompson,  and  be  Htereuptm 
caused  the  arrest  of  all  the  parties  impli- 
cated in  the  consi^racy.  Fred  Rentie,  Boy 
Rentle,  and  Bebecca  Bfays  pleaded  guilty 
to  the  Information.  As  to  what  dlsposltloo 
was  made  of  the  charge  against  the  other 
defendants  does  not  appear  of  record  here. 

[1]  The  charging  part  of  the  Information 
upon  which  the  conviction  of  this  defendant 
was  based  recites  that  the  defendants,  nam- 
ing them,  did  on  the  17th  day  of  May,  1918, 
knowingly,  willfully,  unlawfully,  fraudulent- 
ly, falsely,  and  feloniously  make  and  forge  a 
certain  deed  and  Instrument  In  writing,  the 
same  purporting  to  be  the  act  and  deed  of 
one  Katie  Thompson  and  purporting  to  con- 
vey the  rights  and  properties  of  the  said 
Katie  Thompson  in  the  land  described  there- 
in, with  the  unlawful  and  felonious  intent 
to  defraud  J.  C.  Smith. 

It  is  urged  by  the  defendant  that  there 
is  no  testimony  in  this  record  Indicating 
that  he  was  in  any  way  connected  with  the 
original  conspiracy  to  forge  this  instrument ; 
and  that  he  had  nothing  whatever  to  do  with 
the  transaction  until  after  the  instrument 
was  forged,  delivered,  and  recorded;  and  that 
the  testimony  is  therefore  wholly  Insnffldent 
to  support  the  verdict  as  to  this  defendant, 
finding  him  guilty  of  forgery. 


«3»Por  other  csms  see  same  topic  and  KaT-NVHBBR  la  all  Key-Numbered  XHseMi  and  lodexis 
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A  earefnl  exambiattm  of  all  the  evidence 
(upportB  tbe  clajm  that  thb  defendant  had 
nothing  whatever  to  do  with  thla  transac- 
tion until  after  the  deed  bad  bwa  forged, 
d^vered,  and  recorded.  Ibis  brings  us  to 
ttie  <iDestlon  of  wlietlier  tlie  defendant  can 
be  held  apm  a  <diarge  of  forgery  vbete  he 
partld^ted  only  In  the  frandoloit  scheme 
to  procure  mon^  by  reason  of  a  forged 
deed,  after  the  deed  had  been  nttered,  de- 
llrered,  and  recorded  by  means  of  the  scheme 
perpetrated  by  the  original  conspirators. 

Section  2104.  B.  L.  1910,  Is  as  follows : 

"An  persons  concerned  in  tbe  commission  of 
crime,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  con- 
stitnting  the  offense,  or  aid  and  abet  in  its  com- 
mission, thoogh  not  present  are  pripcipals." 

Sectlott  2iOS  defines  "accesaorlefl'*  as  fol- 
lows: 

"An  persons  who,  after  the  eommlsaiai  of 
any  ttiony.  conceal  or  aid  the  offender,  with 
knowledge  that  he  has  committed  a  felony, 
and  with  intent  that  he  may  aroid  or  escape 
from  arrest,  trial,  conriction,  or  poniahment, 
are  accessories." 

Section  2107  provides  for  tbe  punislunent 
of  accessories: 

"Except  in  cases  where  a  different  punish* 
ment  Is  prescribed  by  law,  an  accessory  to  a 
.felony  is  punishable  by  imprisonment  in  the 
state  penitentiary  not  exceeding  five  years,  or 
io  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  five  hundred  ddlars,  or  by 
botii  rndi  fine  and  imprisonment." 

It  wfU  be  observed  that  this  defendant 
was  not  prosecuted  as  an  accesscny,  but 
was  prosecuted  as  a  principal,  under  section 
2^  B.  U  1910,  wbidi  is.  In  part,  as  follows : 

"Any  person  who,  with  Intent  to  defirand, 
forges,  coonterfcits  or  falsely  alters: 

**nz«t.  Any  win  or  codicil  of  real  or  per- 
sonal property,  or  any  deed  or  other  instm- 
ment  being  or  purporting  to  be  the  act  of  an- 
other, by  which  any  right  or  interest  in  real 
property  Is,  or  purports  to  be,  transferred, 
conveyed  or  In  any  way  changed  or  affected. 
•  •  • 

"Is  guHty  of  forgery  in  tbe  first  degree.** 

The  gist  of  the  offense  under  this  section 
of  tbe  statute  Is  tbe  uttering  of  the  false  or 
framed  instrument,  couided  with  the  Intoit 
to  defraud.  Actual  fraud  need  not  In  fact 
be  alleged  or  proved.  The  crime  is  complete 
so  soon  as  the  false  or  forged  signature  Is 
mad^  with  tlie  teudulent  Intent,  even 
though  that  Intent  may  fall  of  realization. 
Arnold  T.  State.  16  OU.  Or.  B.  619»  178  Pac 
8D7;  as  Oorpaa  Jula,  906,  007;  12  B.  a 
L.  ljS2. 

In  the  case  of  State  t.  LIngafelter,  77 
Ohio.  523,  88  N.  a.  887.  it  was  held  that,  ac- 
eordUv  to  tbe  Ohio  statutes  OUes  our  own), 
whoever  beforG  tbe  consummatlm  of  an  of- 
fense aldfl^  abets,  or  procures  ano>tb^  to  cmn- 
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mlt  the  offense,  may  be  prosecuted  and  pun- 
ished as  If  he  men  tbe  ^indpal  altvad&ti 
but  that,  where  one  is  Indicted  and  placed  on 
trial  for  the  crime  of  forgOTi  and  tike  evi- 
dence falls  to  show  that  the  accused  com- 
mitted  the  forgwy  or  aided  and  abetted  in 
Its  conunlsslon,  but  tends  to  prove  that  said 
offense  bad  been  committed  by  another  and 
that  the  accused  person  performed  acts  in 
tbe  interest  of  the  forger  for  the  purpose  of 
covering  up  his  forgery  and  of  preventing 
his  detection  and  punishment,  such  person 
cannot  be  convicted  of  the  forgery.  We  see 
no  distinction  In  the  application  of  tbe 
principle  under  conslderatloD  where  a  <  for- 
gery is  committed  by  a  number  of  persons 
acting  together  and  where  the  forgery  was 
committed  by  one  acting  alone.  If  Rebecca 
Mays,  acting  alone,  had  committed  and  con- 
summated this  forgery,  clearly  a  subsequent 
oonsplracy  formed  at  a  later  day  with  Billy 
Vann  to  divide  the  benefits  of  the  forgery 
would  not  have  made  him  a  party  to  the 
forgery. 

Now,  if  tbe  d^endant  and  original  oon- 
spirators  had  been  charged  with  the  crime 
of  tftlse  pretense  or  with  criminal  conspir- 
acy, any  person  Joining  in,  aiding  and  abe£- 
tlng  in  the  unlawful  enterprise  before  Its 
oonsummation  would  be  guilty  as  a  principal ; 
but  this  rale  of  law  cannot  be  Invoked  where 
the  crime  charged  Is  one  that  has  been  fully 
consummated  and  the  criminal  object  of 
the  conspiracy  to  commit  the  crime  charged 
is  at  an  end  before  the  defendant  Is  In  any 
way  Implicated  In  tbe  enterprise,  or  tias  any 
knowledge  of  it;  any  person  who  thereaft^ 
seeks  to  profit  by  reason  of  the  unlawful 
enterprise  is  guilty,  If  at  all,  of  some  other 
offense.   State  v.  Ungafelter,  supra. 

If  there  are  two  or  more  Independrat 
feltmlous  conspiracies  entered  Into  by  some 
of  the  parties,  the  participants  in  either 
will  be  held  for  the  results  of  only  tbe  con- 
spiracy In  which,  he  may  have  participated, 
and  will  not  be  held  accountable  for  another 
conspiracy  with  which  be  was  not  connected, 
althou^  some  of  the  parties  took  part  in 
both  oonvirades. 

Under  our  statute  above  quoted,  section 
2104,  B.  L,  1910,  making  act^ssories  before 
the  fact  principal^  there  are  two  things 
that  must  concur  in  order  to  Justify  tbe  con- 
viction of  <me  as  an  accessory  before  tbe 
Oict:  First,  he  must  have  advised  or  urged 
the  parties,  or  In  some  way  aided  them  to 
commit  ,tbe  i^ense,  although  not  present 
when  the  offense  was  committed;  second, 
the  crime  must  have  actually  been  oonunttted 
by  tbe  KwlncipaL 

[2]  All  persons  who,  after  tbe  commission 
of  the  felony,  conceal  or  aid  the  offender, 
are  accessorlra.  From  this  It  wlU  be  seen 
that  an  accessory  after  the  fact,  tbe  only 
kind  known  under  our  law.  Is  not  an  ac> 
complice  nor  a  coconspirator.  One  Indicted 
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for  tb«  crime  at  robbery  ai  a  prlnc^nl  can- 
not be  convicted  of  the  offense  diarged  in 
Uie  bidlctnunt  If  ttie  erldence  Bhows  that  be 
was  only  an  aceeaaory  after  tbe  fact  People 
r.  Gassaway,  28  CaL  405;  Bradley  v.  State^ 
2  Oa.  App.  622,  68  8.  B.  1064;  People  t. 
Cbadwlck,  7  Utata»  184.  26  Pac.  737. 

There  la  an  Important  and  material  dlf- 
ferenoe  between  an  accessory  before  the  tect, 
In  onr  state  a  principal,  and  an  accessory 
after  the  fact  It  tbe  accused  Is  found 
guilty  as  an  accesswy  to  tbe  crime  before  Its 
commission,  he  may  be  punished  as  a  prin- 
cipal; but.  If  a  person  be  found  guilty  as  an 
accessory  after  tiie  fact,  the  statute  pro- 
vides another  procedure  and  poialty.  State 
V.  PbllUpa,  18  8.  D.  1,  98  N.  W.  171,  S  Ann. 
Gas.  761,  and  notea;  8tate  t.  Umble,  IIS 
Ho.  462,  22  8.  W.  878;  Wharton'a  Oim. 
Evidence,  i  440;  1  R.  O.  L.  148. 

Where  a  criminal  statute  by  exin-ese  terms 
defines  a  crime  as  the  doing  of  stMue  partic- 
ular act,  the  accused  will  be  held  amenable 
for  the  doing  of  only  such  acts  as  come  proi^ 
erly  within  the  deflnltlim.  An  accessory, 
under  our  statutes,  is  not  so  connected  with 
the  crime,  and  is  only  connected  with  the 
offender  and  his  Interests  after  the  offender 
has  committed  the  original  offense.  Acces- 
sories therefcn^  cannot  be  guilty  of  tbe  com- 
mission of  the  main  offense.  State  r.  Strong. 
52  Tex.  Cr.  R.  133,  105  S.  W.  7fi5. 

la  this  case  thore  is  nothing  In  tbe  rec- 
ord to  show  that  tills  def^dant  had  any- 
thing to  do  with  or  had  any  knowledge  of 
tlie  execution  of  the  forged  deed  or  of  the 
scheme  to  forge  sudi  Instrument  prior  to  its 
execution,  acknowledgment;  and  ddlrery. 
He  became  Implicated  in  the  affairs  of  these 
conspirators  after  the  deed  was  delivered 
and  recorded,  by  forming  and  entering  Into 
another  conspiracy  with  those  Implicated  in 
the  forgery,  whereby  they  were  to  procure 
the  balance  of  tbe  purchase  price  of  tbe  land. 
By  his  ctmdoct  in  confirming  the  statements 
of  those  concerned  in  the  forgery,  to  the 
dfect  that  Rebecca  Ma^  was  In  fact  Katie 
Thompson,  he  secured  a  further  paymmt  on 
tbe  purchase  price  of  the  land,  and  the  con- 
spirators expected  thereby  to  procure  the 
entire  balance  of  sndi  porcbase  pricft 

The  defendant  was  not  charged  as  an  ac> 
cessory  after  tbe  fact  or  with  criminal  con- 
spira(7  to  defiraud,  as  principal.  He  was 
charged  wlOi  forgery  In  the  first  degrea 
The  evidence  and  the  InstructlonB  ot  tbe 
court  r^ted  to  that  offense  alone.  The 
court  Instructed  the  Jury,  in  part,  as  follows : 

"Any  person  who,  wltli  Intent  to  defraud, 
forges,  counterfeits,  or  falsely  alters  an;  deed 
or  other  iDstrument  purporting  to  be  the  act 
of  another,  b;  which  any  right  or  interest  In 
real  property  Is,  or  purports  to  be.  transferred, 
conveyed,  or  in  any  way  changed  or  affected,  is 
eiiilty  of  forgery  in  tbe  first  degree." 


To  tbe  same  ^Tect  are  the  allegations  in 
the  infcnmatlan.  '  It  foUowa,  therefore,  tiiat 
before  this  defendant  can  be  held  for  for- 
gery be  must  in  aonw  way  be  Bhofrn  to  have 
been  culpably  imi^lcated  in  tba  forgery  or 
the  conspiracy  to  perpetrate  tbe  forgery  be* 
fore  It  was  consummated.  An  Independent 
crime  or  conspiracy  to  pn^t  by  the  forg^ 
aft»  Its  consommatlon  will  not  relate  back 
to  the  original  conspiracy,  so  as  to  main 
him  a  principal  as  an  aldw  or  abettor. 

We  conclude,  therefore,  that  the  defmdant, 
Billy  Yann,  was  not  guilty  of  Oie  crime  ot 
forgery  by  aiding  and  iU)etting  those  Im* 
plicated  in  this  forgery,  for  Oie  dmple  rea- 
Bon  that  he  did  not  join  in  or  aid  in  that 
transaction.  The  evidence  doea  disclose  a 
culpable  and  felonious  intent  to  defraud,  for 
which  he  should  have  been  prosecuted  In  an 
appropriate  separate  action.  For  the  rea- 
sons stated,  the  other  errors  nrged  by  tbe 
defendant  need  not  be  noticed. 

The  cause  is  reversed  and  remanded  for 
further  action  not  inconsistent  with  this 
opinion* 

DOXLB»  P.      and  UATSON,  jr„  concur. 


HOLLINGSHEAD  V.  STATE.  (No.  A-3831.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  8, 1022.  Rehearing  Denied  June  7, 
1022.) 

tByttabuM  hv  tJ^a  OoarfJ 

1.  Crifflloal  law  «=h(23(I)— Dedaraitlons  of 
ooRspirators  teachlat  conspiracy  and  before 
Its  consamnatloa  or  its  abandeeneat  are 
eompeteat  against  eeoonsplrater. 

After  a  conspiracy  is  shown  to  exist  all 
acts  of  the  conspirators  hi  fnrtlwranoe  oi  the 
conspiracy,  and  aO  dedarations  of  the  con- 
spirators, or  any  of  them,  touching  opon  the 
subject  of  the  conspiracy  before  tbe  object  of 
tbe  conspiracy  is  consummated  or  its  purposes 
abntidoned,  are  competent  agaiut  the  one  on 
trial. 

2.  Crinlaal  law  «9>372(5)— YThere  ooasplraqr 
Mists  evidenoe  of  thefts  preceding  the  par- 
tloalar  theft  held  admlsslbl*. 

Where  there  is  a  conspiraqr  to  perpetrate 
a  series  of  systematic  thefts,  and  the  thefts 
are  coDsummated  pursuant  to  the  conspiracr, 
and  the  accused  is  prosecuted  for  one  particu- 
lar theft  of  the  series,  evidence  of  the  thefts 
preceding  the  particular  theft,  as  well  as  of 
those  following,  so  lot^  as  the  conspiracy  con- 
tinues, are  competent  to  explain  motive,  in- 
tent, a  common  scheme  or  plan,  elucidating  tbe 
drcnmstances  of  the  particular  crime  charged. 

3.  CrlMlnal  law  «S3424(6)— Testlnony  ef  In- 
dependent tbeft  aot  part  of  eensplratv  Is  In- 
admissible. 

Testimony  concerning  an  independent  tbeft 
of  nn  automotdle  committed  by  a  coconspirator 
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In  Cht  pmpoM  of  flttlnc  from  jnstim  or  tor 
Ui  own  hm,  not  a  part  ol  the  coiiq>ir«ey.  Is 

4.  CrialMl  law  «s9>6M(2)-AoMBpH««'s  tettl- 
mqr  HMt  be  oorralwratad  la  a  way  to  coa- 
■Mt  Maadaat  wltli  tha  affaasa. 

The  teattmony  of  an  acconipUce.  to  eastaiu 
a  coDTiction.  need  not  be  corroborated  fn  ever? 
perticQlar  in  detail.  The  rale  is  tbat  tbe  tee* 

timony  of  an  accomplice  must  be  corroborated 
br  sDch  other  evidence  of  material  parts  of  his 
testlmonr  as  will  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense. 

5.  CriMlaal  law  ^1 169(7)— Evldeaoa  of  lada- 
MRdMrt  thoft  by  ooeoDspIrator  halfl  aot  praja- 
lidal. 

The  evidence  concerning  an  aSeged  inde- 
pendent theft  by  a  coconspirator  examined, 
and  kM  not  preindldaL 

Appeal  from  District  Court.'  Qarfidd 
County  i  Jamea  B.  GulUson,  Judge. 

J.  T.  ^lllnssbead  was  convicted  of  the 
larcoiy  of  an  automobile  and  sentenced  to 
a  term  of  16  years  In  the  state  penitentiary, 
and  he  appeals.  Affirmed. 

H.  J.  Stnrgia,  of  Bnld,  for  plaintiff  In  w- 

nx. 

Gea  F.  Sbort.  Atty.  Gen.,  and  B.  B.  Wood. 
Aart.  Attf.  GoL,  tor  tbe  State. 

BES8ET,  J.  J.  V.  Holllngabead,  plaintiff 
In  error,  tn  this  opinion  referred  to  as  the 
defendant,  was  on  Jannary  15,  1920,  In  tbe 
district  court  of  Garfield  county  convicted  of 
the  larceny  of  a  Bulck  automobile  on  July 
8,  1918,  and  by  tbe  Judgment  of  the  court 
rendered  on  the  verdict,  February  16,  1920, 
bis  pnnlsbment  was  fixed  at  confinement  In 
tbe  state  penitentiary  at  McAleetw  foi  a 
tma  t)t  19  yeara.  After  tbe  overruling  of  a 
motlmi  for  a  new  trial  the  defendant  ap- 
peals. 

Tbe  ontatandlng  facts  gleaned  from  thla 
record  tend  to  show  that  C.  G.  Blasdell,  W. 
W.  Garrett,  Qulncy  Kygar,  tbe  defendant, 
Hollingahead,  and  state's  witness,  O.  B. 
Sams,  during  tbe  summer  of  1919  were  Im- 
plicated In  tbe  theft  of  a  large  number  of 
aotomot>Ues,  thtir  bases  of  operation  being 
at  Enid,  OkL,  and  Kansas  City,  Mo.  Oscar 
Sams  was  a  married  man  of  about  25  years 
frf  age.  a  flarmer  who  for  several  years  lived 
00  a  farm  near  the  eastern  line  of  Garfield 
ooonty.  The  defendant  Holllngsbead,  for- 
merly lived  on  a  farm  near  Hayward,  In  the 
eastern  portion  of  the  same  county.  Prior 
to  tbe  summer  of  1919  these  two  had  known 
cadi  other  for  some  four  or  live  years.  In 
Itimiary,  1919,  defendant,  Hollingshead, 
was  employed  by  Blaad^  as  an  automobile 
medumlc.  Blasdell  at  this  time  had  an  In- 
tereat  In  an  oil  lease  some  distance  from 
Bald,  where  he  had  an  office,  He  was  also 
engaged  in  selling  oil  sto<^  and  In  buying 
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and  trading  secondhand  automobiles.  H<a- 
Ungsbead's  duties  were  to  repair  and  care 
for  these  cars,  make  trips  to  this  oil  lease 
and  dsewbere,  and  do  sudi  other  miscellan- 
eous work  «a  Blasdell  might  require. 

Oscar  Sania,  as  iidet  wltnesa  ftnr  the  state, 
testified  that  In  tbe  month  of  Bfay,  ISli^  he 
and  defendant  HoUlngshead  met  on  the 
streets  (tf  Enid  and  there  had  some  eonvw- 
satlon  aboat  a  new  Ford  car  parked  near  by 
In  tbe  street,  and  ttut  In  the  course  of  this 
convMsatlon  HtdUngsbead  told  blm  that  If 
he  would  bring  in  Ford  can  of  that  chax^ 
acter  and  put  them  In  BlasdeU'a  bam  be  or 
Blasdell  would  pay  Sams  $126  for  each  car 
BO  d^vered;  that  Sams  finally  agreed  to 
this  proposition,  and,  pursuant  to  the  ar- 
rangement, went  to  ttw  town  of  Garber  and 
stole  a  practically  new  Ford  car  btfonging 
to  a  Mr.  Ledle.  He  breast  this  ear  to 
Xnld.  whwe  Holltii«shead  was  watting  for 
him.  and  they  tt^ther  put  the  car  in  Blas- 
dell'a  garaca.  A  abort  time  thereafter  Blas- 
dell aolA  tbSa  car  to  a  Mr.  Htrft,  a  farmer 
near  Garber.  In  tbe  meantime  the  number 
on  the  engine  blodc  had  bem  filed  ott  and 
changed.  Later  the  car  was  recovered  from 
Hoff  and  restored  to  tlra  owner. 

Thweafter  numerous  cars  were  attden  by 
Sams  at  various  times  and  places  and  de- 
livered to  Blaad^  at  tUa  baro  or  garage,  or 
at  the  bam  of  V.  W.  Garrett,  if  Blaadeirs 
bam  did  not  have  room  tx  them.  In  near- 
ly every  Instance  the  numbers  cm  the  engine 
block  were  filed  off  and  other  numbers  sub- 
stituted. This  process  was  termed  "vacci- 
nation" by  tbe  conspirators.  Later  on  it 
was  agreed  by  Sams,  Hollingshead,  and 
Blasdell  that  Sams  should  procure  better  and 
hi^er  priced  cars,  and  tbe  base  of  delivery 
and  distribution  was  changed  from  Enid  to 
Kansas  City. 

Tbe  particular  car  here  in  question,  being 
a  Buick  car  belonging  to  a  Mr.  Gannon,  of 
Enid,  was  stolen  by  Sams  from  the  streets  of 
Enid  and  immediately  driven  by  blm  to  Kan- 
sas City,  where  he  arrived  about  noon  on 
July  9th  and  placed  the  car  In  the  Cook  & 
Nelson  Garage,  pursuant  to  a  previous  un- 
derstanding with  BtasdelL  At  this  thne 
both  Hollingshead  and  Blasdell  were  in 
Kansas  City,  and  on  tbe  afternoon  of  jniy 
9tb  defendant,  Hollingshead,  Blasdell,  Sams, 
and  one  **Blacbie**  Jones  took  this  car  from 
the  garage  out  into  the  country  and  changed 
the  engine  number  and  tbe  car  number  with 
tools  and  dies  whicik  they  had  taken  with 
them  for  that  purpose.  Tbia  car  was  sold 
by  Blasdell  to  S.  Hermans,  a  tatln  In  Kan- 
sas City,  on  July  10th,  and  was  later  recov- 
ered from  him  by  Gannon,  the  owner. 

It  would  extend  this  record  unnecessarily 
to  relate  In  detail  the  circumstances  of  tbe 
ttieft  of  each  of  ttie  12  or  16  cars  which  were 
stolen,  handled,  and  recovered  during  the 
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montbi  of  Jane  and  Jnly,  1919.  Over  Uw 
objections  of  tbe  defendant,  Sams  was  per- 
mitted to  teiti^  to  the  theft  of  anotliw  car 
on  July  14tli,  several  days  subsequent  to  tbe 
tbeft  of  tbe  Buick  car  here  in  question. 
This  car  was  also  put  in  tbe  Blasdell  Ga- 
rage, and  on  tbe  IStb  be  put  yet  another 
stolen  car  In  tbis  garage.  Tbese  cars  wwe 
both  sold  and  recovered  later.  After  tbe 
recovery  of  some  of  tbe  stolen  cars  sold  by 
Blasdell,  BiBSdeU  was  arrested  In  Kansas 
City  and  brought  back  to  Enid  on  July  22d, 
charged  with  automobile  theft. 

The  testimony  of  Sams,  a  confessed  ac- 
complice in  this  conspiracy  to  steal  automo- 
biles, was  corroborated  in  many  details  by 
the  admissions  of  defendan*,  Hollingsheadt 
Blasdell,  and  by  tbe  testimony  of  disinter- 
ested witnesses,  some  of  which  were  as  fol- 
lows: 

Mrs.  H.  8.  Cook,  wife  of  one  of  the  pr(^ 
prletors  of  the  Cook  ft  Nelson  Garage  in 
Kansas  Ci^,  testified  that  Blasdell  and  Hol- 
lingshead  were  together  a  number  of  times 
at  the  garage  about  the  0th  and  10th  of  July, 
1919.  She  Identified  Sams  as  the  man  who 
brought  in  one  or  two  cars  which  were  aft- 
erwards shown  to  be  stolen  property,  one  of 
these  cars  being  the  Bult^  here  in  question. 
She  Identified  a  check  or  ticket  made  out  by 
her  and  placed  on  this  particular  Buick  car, 
showing  ttie  date  of  its  reception  and  tbe 
hour  at  which  it  was  taken  out  and  the  hour 
when  returned,  with  the  notation  on  the 
card,  "BUsdell  Buick;"  that  BlasdeU  bad 
t<^d  her  that  he  was  lo<^ing  for  some  cars  in, 
which  he  claimed  he  was  getting  In  trades. 

Harry  Doyle,  a  police  sergeant  at  Kansas 
City,  testified  that  Blasdell  when  arrested 
had  a  grip  with  dies  In  it,  such  as  were  used 
In  stamping  numbers  on  automobile  engine 
blocks.  Id  this  he  was  corroborated  by  Po- 
liceman Allen,  of  tbe  Kansas  City  police 
fOTce,  who  testified  further  that  these  dies 
fitted  exactly  the  dianged  numbers  on  the 
engine  and  on  the  frame  of  tbe  Buick  car 
in  question. 

A  part  of  the  register  of  the  Kupper  Ho- 
tel In  Kansas  City,  beginning  with  the  date 
of  July  1,  1919,  and  extending  to  July  15th. 
was  introduced  In  evidence,  showing  the 
names  of  Blasdell,  Eygar,  O.  R.  Sams  and 
"Slim  HoUlngsworth"  as  being  r^stered 
there  on  the  dates  on  which  Sams  testified  to 
meeting  these  men  in  Kansas  City. 

With  reference  to  transactions  at  Enid,  G. 
M.  Bellalres,  a  deputy  sheriff  for  Garfield 
county,  testified  that  he  found  a  stolen  car 
In  Blasdell's  garage,  that  wben  he  found  it 
the  numbers  on  the  car  had  not  been  chang- 
ed, and  that  during  the  time  be  was  return- 
ing  to  town  to  get  another  driver  for  bis  car 
the  stolen  car  disappeared  from  the  garage. 
This  was  one  of  the  cars  Sams  testified  to 
having  taken,  and  the  car  was  afterwards 
found  on  the  streets  of  Bnld.  IdenUfied,  and 
recovered  by  the  owner. 


Dtfendant,  HoUlngshead,  admitted  that  he 
was  working  for  Blasd^  fnon  February  un- 
til July  17,  1919;  that  be  was  employed  to 
do  any  work  needed  on  Blasdell's  cars ;  that 
at  this  time  BlasdeU  was  engaged  in  han- 
dling secondhand  cars ;  that  be  went  to  Kan- 
sas City  on  the  evailng  of  July  7th  to  drive 
back  a  Dodge  roadster  for  Blasdell;  that 
Eygar  went  with  him  to  drive  down  a  Cad- 
illac roadster  from  some  point  In  Nebraska. 
Defendant  admitted  sleeping  at  the  Kupper 
Hotel  the  night  of  July  8th,  as  shown  by  the 
register.  Defendant  admitted  getting  a  car 
out  of  Blasdell's  bam  in  Enid,  in  Blasdell's 
absence,  and  selling  it  oa  the  authority  of  a 
long-distance  telephone  call  from  some  un- 
known party.  He  admitted  that  this  car 
bad  afterwards  been  identified  as  stolen 
property,  and  that  he  and  BlasdeU  had  been 
sued  jointly  for  the  recovery  of  the  purchase 
price  of  this  and  other  stolen  cars.  He  al- 
so admitted  that  be  was  familiar  with  tlie 
use  of  dies  to  change  numbers  on  engine 
blocks,  and  that  he  had  made  a  number  of 
such  dttanges  on  cars  not  mentioned  in  Sams' 
testimony. 

C.  C.  Blasdell,  as  a  witness  for  the  de- 
fendant, admitted  receiving  In  Kansas  City 
both  the  Bnld£  car  here  in  question  and  a 
Cadillac  car  which  Sams  testified  to  having 
stolen  In  Enid.  He  stated,  however,  that  he 
purchased  these  cars,  or  traded  oil  stock  for 
them,  from  two  Individuals,  Mullens  and 
Ward,  neither  of  whom  were  produced  in 
court.  He  admitted  t^lng  Mrs.  Cook  at  the 
garage  in  Kansas  City  that  he  was  expect- 
lag  some  cars  in.  He  also  admitted  that  a 
number  of  cars  which  be  sold  to  various  per- 
sons were  subsequently  recovered  by  tbe 
owners  as  stolen  cars,  and  that  he  bad  been 
sued  in  a  number  of  Instances  for  the  pur- 
chase price  of  such  cars 

A  further  recital  of  corroborating  testi- 
mony seems  unnecessary.  Sams'  testimony, 
on  the  whole,  was  amply  corroborated,  show- 
ing that  a  conspiracy  existed  among  Sams. 
HoUlngshead.  BlasdeU,  and  others  to  syste- 
matically steal  and  dispose  of  stolen  cars. 

There  was  testimony  admitted  concerning 
the  theft  of  another  Buick  car  by  Sams  aft- 
er the  arrest  of  Blasdell,  about  August  1st. 
This  car  may  have  been  stolen  by  Sams  for 
his  own  use  and  benefit,  and  not  In  further- 
ance of  his  previous  conspiracy  with  Hol- 
Ungshead  and  BlasdeU.  At  this  time  Sams 
knew  that  Blasdell  was  In  trouble  about  stol- 
en cars,  and  Sams  possibly  stole  this  last 
car  In  order  to  make  his  escape  to  Gt^orado, 
where  he  went  with  the  car — maybe  for  a 
mudi-needed  rest  and  for  recreation  after 
his  strenuous  operations  of  the  month  pre- 
vious. On  the  other  hand,  there  was  some 
reason  to  believe  that  he  took  this  car  with 
the  Intention  of  returning  so  soon  as  It  was 
safe  to  do  so  and  resume  his  operations  wttff 
the  defendant  and  BlasdeU. 

[M]  It  is  earnestly  contoided  by  oonnsd 


Digitized  by  Google 


OkL) 


HOIiUNOSHSAD  fiTTATB 
(M7  F.) 


107 


for  defendant  that  all  of  Uie  evidence  con- 
oemlng  tbe  theft  of  tbe  cars  taken  nibse- 
quent  to  tbe  date  of  the  aU^^  theft  of  the 
Bnick  car  charged  In  the  InfoimaUon,  and 
particularly  concerning  tbe  theft  of  this  last 
car  in  which  Sams  made  his  trip  to  Colora- 
do, was  concerning  lndq>endent  thefts,  not 
connected  with  tbe  conspiracy,  and  that  the 
reception  of  this  testimony  was  highly  prej- 
udicial to  Ote  rights  of  the  defendant 

There  is  nothing  shown  In  evidence  defi- 
nitely Indicating  just  when  tbe  operations  of 
tbls  conspiracy  ended  or  were  to  end.  This 
was  not  a  conspiracy  to  steal  merely  this 
particular  Buick  car  here  in  qaestlon ;  it  was 
a  conspiracy  to  steal  as  many  cars  as  conla 
be  safely  stolen,  and  there  was  no  time  fixed 
as  to  when  the  Joint  enterprise  should  end. 
Sams  testified  that  after  Blasdell  got  Into 
trouble  be  told  Sams  to  go  ahead  and  get 
othor  cars  as  be  had  been  doing,  but  to  do 
so  under  drcnmstances  Indicating  that  Blas- 
ddl  was  the  victim  of  a  frame-up.  We  think 
the  evidence,  In  connection  with  all  the  sur* 
rounding  circumstances,  was  sufficient  to  In- 
dicate that  this  conspiracy  had  not  ended, 
and  that  tbe  evidence  of  the  theft  of  tbls 
last  car  may  have  bean  admissible  on  this 
theory. 

We  do  not  Intend  to  depart  from  the  pre- 
viously announced  rule  of  this  and  other 
courts  that  acts  done  by  a  coconspirator, 
after  the  object  of  the  conspiracy  has  been 
accomplished,  are  inadmissible  In  evidence 
against  other  coconspirators,  unless  the  acts 
are  so  closely  connected  with  the  accomplish- 
ment of  tbe  object  as  to  be  explanatory  of 
the  common  purpose.  Koontz  v.  State,  10 
OkL  Cr.  553,  139  Pac.  842,  Ann.  Cas.  1916A, 
689;  Spies  v.  People,  122  111.  1,  12  N.  E.  865, 
17  N.  E.  898,  3  Am.  St.  Bep.  320,  notes  487; 
12  0.  J.  *'Ck)nspiracy,"  SB  228-230. 

Without  deciding  whether  this  evidence 
was  admissible  or  not,  we  think  that  under 
the  drcnmstances  here  its  reception  was  not 
prejudicial  to  tbe  defendant.  Among  other 
reasons,  we  are  Justified  In  this  conclusion 
by  the  fact  that  in  a  companion  case,  being 
case  No.  A-3790,  Holllngshead  v.  State,  207 
Pac.  108,  Just  decided,  but  not  yet  officially, 
reported,  this  same  defendant  was  tried  for 
tlie  theft  of  the  Cadillac  car  mentioned  in 
this  record,  being  one  of  the  series  of  thefts 
appearing  In  this  record,  the  state  avoided 
any  reference  to  tbe  theft  of  tbe  Bnlek  car 


taken  by  Sams  to  Otdorado ;  yet  ooaned  tm 
defoidant;  tbe  same  attorn^  reiveB^tlng 
tbe  defendant  In  this  case,  <m  cross-aami- 
nation  of  Sams  examined  him  in  detail  as  to 
the  theft  of  tbls  Bolck  car  last  stolen,  evi- 
dently for  the  purpose  of  attacking  his  cred- 
ibility as  a  witness  by  showing  that  he  was 
a  thief  on  his  ovm  account. 

[4,  5]  It  has  been  often  held  by  this  court 
that  the  testimony  of  an  accomplice  need  not 
be  corroborated  in  every  particular.  The 
corroboration  is  sufficient  If  It  covers  the 
material  [mrtlons  of  his  testimony.  If  such 
corroboration  shows  that  the  accomplice  has 
testified  truthfully  In  many  particulars,  the 
Jury  will  be  Justified  In  Inferring  that  he  has 
testified  truthfully  concerning  other  matters 
about  which  there  is  no  corroboration.  Sec- 
tion 5884,  R.  L.  1910;  Byal  v.  State,  16  Okl. 
Cr.  266,  182  Pac.  253;  V.  S.  v.  Lancaster  (0. 
C.)  44  Fed.  896,  10  L.  R.  A.  333. 

Complaint  Is  made  of  certain  langnage 
used  fn  Instruction  No.  9,  viz.; 

"But  evidence  of  other  crimes  is  competent 
to  prove  the  specific  crime  charged  when  it 
tends  to  establish  motive,  intent,  *  *  *  a 
common  scheme  or  plan  of  two  or  more  crimes 
so  related  to  eac^  other  that  proof  of  we  tends 
to  establish  the  other." 

Tbe  language  Just  quoted,  considered 
along  with  the  two  Instructions  which  im- 
mediately follow,  relating  to  conspiracy  and 
the  testimony  of  accomplices,  fairly  states 
the  law  applicable  to  this  case. 

One  cannot  read  this  record  without  be- 
ing impressed  that  the  defendant,  Sams,  and 
Blasdell  were  members  of  an  organized  syn- 
dicate engaged  in  the  systematic  theft  of  au- 
tomobiles. Twelve  or  fifteen  stolen  cars,  in- 
cluding the  car  here  In  controversy,  were 
bandied  by  these  men  in  the  course  of  one 
month.  So  far  as  this  record  discloses,  with 
the  possible  exception  of  one  car,  tbls  seems 
to  have  constituted  the  total  business  for 
that  period. 

As  we  see  it,  the  testimony  of  Sams  was 
amply  corroborated  In  many  material  par- 
ticulars by  disinterested  witnesses,  by  rec- 
ord evidence,  and  by  the  admissions  of  the 
defendant  and  of  bis  witnesses. 

The  Judgment  of  the  trial  court  la  then- 
tore  affirmed. 

DOYI^  P.  J.,  and  HATSON,  J.,  concur. 
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HOLLINQSHEAD  V.  STATE.   (Mo.  A-37ft0.) 

(Criminal  Court  of  Appeals  of  Oklabonuu 
Mb7  0,  1922.   Behearing  Denied 
June  T.  1922.) 

(Bytlahut  by  the  Otmrt.) 

1.  Laroeny  ^955— Evidence  held  to  lidioate 
systematiB  organized  eonsplraoy  to  ttoel  aa- 
temobllea. 

The  evidence  examined,  and  heid  indicative 
of  a  Byatematl^  organised  conspiracy  between 
defendant  and  others  to  ste^  automobiles, 
among  others,  the  car  here  In  controversy. 

2.  Criminal  law  <^37l(2.  12),  372(5)— Evl- 
danco  of  theft  of  other  oara  held  admlsslbls. 

Evidence  of  the  theft  of  other  ears  about 
this  time,  pursuant  to  tUa  consplzacy*  was 

properly  admitted. 

3.  Criminal  law  «=s>423(6),  911(0— Taotlmony 
of  accomplloa  held  aafflclently  oorroborated. 

The  testimony  of  an  accomplice,  a  witness 
for  the  state,  was  sufflciently  (Corroborated. 

Appeal  from  District  Coort^  GarOeld  Coun- 
ty; 3.  0.  Bobberts,  Judge. 

3.  y.  Hollingshead  was  convicted  of  tbe 
larceny  of  an  automobile,  and  be  appeala. 
Affirmed. 

H.  3,  Sturgis,  of  Bnld.  for  plaintiff  In 
error. 

Geo.  F.  Short,  Atty.  Gen.,  and  B.  B.  Wood, 
Aaat  AUy.  Gen.,  for  the  State. 

BESSBT,  J.  J.  T.  HoUlngBhead.  pltlnUfC 
In  error,  was  on  the  8d  day  of  December, 
1019,  In  the  district  court  of  Garfield  coun- 
ty, convicted  of  tbe  larceny  of  a  Cadillac  au- 
totiiobile  on  July  6,  UIO,  and  bla  punlsbment 
was  fixed  at  confinement  In  tbe  state  peni- 
tentiary at  HcAlestor  for  a  term  of  12  years. 
After  the  overruling  of  a  motion  for  a  new 
trial  plalntUt  in  error  appeals. 

[I'l]  The  recovd  In  this  case  la  T(dumlnoQs* 
containing  811  pages.  This  Is  a  companion 
case  to  case  No.  Ar^l,  207  Fac.  l<fi.  Just 
decided  by  this  court,  not  yet  officially  re- 
ported, involving  ttie  same  parties  and  the 
same  or  similar  facts  and  chain  of  clrcnm- 
Btances,  growing  out  of  the  alleged  theft  of  a 
large  numbn  at  automobiles  by  the  plaintiff 
in  error  and  his  acccunpllcea.  Without  recit- 
ing the  facta  In  detail,  it  Is  sufficient  to  say 
that  the  evldrace  contained  In  the  record 
strongly  Indicates  that  the  Cadillac  antomo* 
bile  In  question  was  stolen  by  the  plaintiff 
In  error,  acting  with  a  band  of  oocon^tra- 
tors,  organized  for  the  purpose  of  stealing 
this  and  other  cars  and  operating  under  a 
definite  plan  and  syston.  WlUiln  a  month  or 
a  little  ever,  from  the  latter  part  of  May 
until  early  July,  1919,  this  band  handled  12 
ta  IS  stolen  carsi  anumg  them  tbe  car  here  In 
controversy. 

According  to  Qie  testimony  on  the  part  of 


the  state,  tbla  car  was  taken  from  the  garage 
of  tbe  ownra>,  Bugene  HcGonkay,  at  Bnld, 
about  midnight  of  July  6, 1919,  by  the  plain- 
tiff in  error  and  Oscar  Sams.  When  they 
fbrst  attempted  to  remove  the  car,  they  found 
the  ignition  locKCd,  so  that  It  could  not  be 
moved  under  Its  own  power.  The  car  was 
moved  some  distance  away,  where  the  Ignl- 
tlon  swltdti  was  taken  apart  and  rewired,  so 
as  to  enable  tbem  to  ran  tbe  car  by  means 
of  Its  own  medianlsm.  Tbe  tank  was  th« 
filled  with  gasoline  and  the  car  was  driven 
by  Sams  to  Kansas  Q.tj,  and  there  ddlvwed 
to  another  aocom^ce,  Blas^teU.  WUbln  a 
day  or  two  thB  ear  was  sold  In  B^wsas  City 
by  Blasdell,  and  later  noovefed  Taj  the 
owner. 

To  give  aU  the  details  ct  this  omsplracyt 
including  the  theft  of  the  sevml  dlfferait 
cars,  tbe  methods  of  operation  of  thia  band 
of  conspirators,  and  the  corroborating  cir* 
cnmstances,  would  prolong  this  opinion  to  an 
unnecessary  length.  The  testimony  in  this 
case  la  very  like  tbe  testimony  In  the  com- 
panion case  referred  to  above,  to  whlOh,  for 
the  sake  of  brevity,  reference  la  here  made 
In  this  case  the  testimony  corroborating  the 
state's  witness  Sams,  a  confessed  accomplice, 
la  stronger  and  more  complete  than  in  the 
companion  case.  In  this  case,  unlike  the 
other,  the  testimony  concerning  the  stolen 
car  used  by  Sams  to  make  a  trip  to  Colorado 
was  brought  out  on  cross-examination  of  the 
witness  Sams  by  counsel  for  the  plaintiff  in 
wror.  Thia  part  of  the  testimony  probably 
operated  to  the  advantage  of  plaintiff  in  er- 
ror and  was  doubtless  brou^t  out  by  coun- 
sel for  that  purpose.  At  any  rate,  it  was 
done  at  his  solicitation,  on  account  of  which 
he  cannot  now  complain. 

For  the  reasons  stated  above  and  the  rea- 
sons stated  In  the  companion  Of^ion,  the 
Judgment  of  tbe  trial  court  Is  affirmed. 

DOXLB,  P.  J„  and  llATSONp  J.,  concur. 

(«t  Moot.  190) 

THOMPSON  V.  BARTON  GULCH  MINING 
CO.    (No.  4732.) 

(Supreme  Court  ot  Montana.   If^  %  1922.) 

t.  Mines  and  mlaorals  «s»l4(i)*^tatBtas  as 
to  postlHf  notice  ef  loeatlon  of  elalai,  eta., 
required  to  be  tubstaatlally  compiled  with. 
Bev.  Codes  1921,  {  7365,  providing  for 
posting  of  notice  of  location  of  a  ndning  claim, 
sinking  of  discovery  shaft,  marking  of  bound- 
aries, and  requiring  a  statement  of  the  number 
of  feet  claimed  along  the  course  of  the  vein 
from  point  of  discovery,  and  section  7366,  pro- 
viding for  the  recording  of  location  certificate 
in  tbe  county  clerk's  office  within  60  days  after 
posting  of  notice,  which  certificate  must  con- 
tain in  the  case  of  a  lode  claim  "the  direction 
and  distance  dalmed  along  the  course  of  the 
vein  each  way  from  the  discovery  shaft,  cut  or 
tunnel,  with  the  width  claimed  on  each  side  <tf 
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th«  center  of  tJie  Tein,"  must  b«  Bubitanttallr 
eompUed  with. 

2.  MliM  Md  nlaarals  ^E=al8— Requirements  as 
te  deflalteness  and  certainty  of  boundaries  of 
leeatlOB  of  iods  mining  dalm  stated. 
Bev.  Codes  1921,  S|  7365,  7366,  reqairea 
that  the  boondaries  of  a  location  of  a  lode 
mioiiiff  claim  shall  be  so  deSaite  and  certain 
that,  taking  the  discovery  shaft  as  the  initial 
ptdnt,  they  may  be  readily  traced,  and  the 
declaratory  statejaent  shall  famlah  audi  infor- 
mation that  a  person  of  reasonable  iateDifence 
nay  find  the  claim  and  nm  ita  lines. 

S.  Miaaa  ud  alierats  «si2l  (4)--R«oltala  of 
raeordad  declaratory  stataaeat  antral  as 
to  diatmaeas  elalmed  f ram  polat  of  disoovery, 
la  absaiMa  of  aotaal  kaawledva  af  aoniara. 

The  recitals  in  the  dedaratory  statement 
as  recorded  in  compliance  with  the  law  con- 
trols as  to  the  distance  a  locator  claims  on 
either  side  from  the  point  of  discovery  of  a 
qoarts  location  along  the  course  of  the  vein,  in 
the  sbsence  of  actual  knowledge  of  tiie  position 
of  the  comers. 

4.  Mines  and  minerals  <s=>27(l)— Exoess  terri- 
tory laoloded  In  lode  mining  dalm  held  subject 
te  ho  Included  In  a  claim  subsequently  filed. 
In  an  action  involving  bonndaries  of  lode 
mining  claims  a  finding  that  an  excess  in  de* 
fendant's  daim  was  not  Induded  to  deceive  or 
^efirand,  bnt  by  InadTcrtence  and  mistake  in 
measurement,  and  that  there  was  no  encroach- 
ment or  infringement  on  the  rights  of  others, 
the  excess  being  open  pnbUc  domain,  was  a 
departure  from  the  requirement  of  statute  and 
law  forbidding  one  from  shifting  his  claim  in 
dther  direction  along  the  length  of  the  lode 
from  the  point  of  discovery  and  the  excess 
territory  was  subject  to  be  included  in  plain- 
tUPa  diim  subsequently  filed. 

Ai^>eal  from  District  Court,  Madlacm 
County;  Wm.  A.  Clark,  Judge. 

Action  by  W.  O.  Thompson  against  the 
Barton  Gulch  Mining  Company.  Judgment 
for  the  defendant,  and  the  plaintiff  appeals. 
Beversed  and  remanded,  with  directions  to 
anter  Judgmoit  in  favor  of  plaintiff. 

Fny  ft  Oallftway,  of  Great  Falb^  and  H.  P. 
Beckett  of  Virginia  City,  for  appellant. 
BL  H.  Duncan,  of  Virginia  City,  for  respond- 

QAIMSt  3.  Ttila  la  an  advene  action  In* 
Tolving  a  conflict  In  the  mining  locations  ct 
llie  plalntUt  and  the  defendant,  comi»ldng 
fifty-three  ooe-hondredtbs  of  an  acre.  The 
^alntlff  resta  his  daim  to  the  area  in  con- 
flict upon  a  location  by  him  made  September 
1,  1915,  of  **tbe  Metallc  quartz  lode  mining 
daim,"  and  the  defaidant  bases  its  right 
thereto  upon  a  location  made  June  2,  1903, 
hj  ita  predecessora  in  interest,  of  "the  Mari- 
etta quartz  lod^  mining  claim."  The  action 
was  Instituted  to  determine  the  conflict  in 
«0Qaeqaence  of  the  d^endant  having  an>lled 
for  patent  to  **tbe  Marietta  daim."  Tbe  case 


was  tried  b^ore  the  court  without  a  fatf, 
and  resulted  In  findings  of  fact  and  condu- 
aions  of  law  In  favor  of  the  d^endant,  upon 
which  Judgment  was  entered.  The  tppeal 
Is  from  the  judgment. 

Many  errors  are  assigned  by  the  plaintiff, 
all  of  which  may  be  resolved  into  the  single 
question  wbetfaer  the  court  erred  In  its  find- 
ing's of  fact  and  conduslonB  of  law. 

There  Is  no  conflict  In  the  evidence.  It  ap- 
pears that  the  Marietta  claim  was  located 
Jime  2,  1903,  by  the  predecessors  In  Interest 
of  the  defendant  company,  William  Hill, 
John  A.  Jordan,  and  Bart  Ferguson,  and  that 
in  staking  the  claim  on  the  ground  after  dis- 
covery made  the  locators  made  an  excessive 
location  of  175  feet  in  length  and  about  75  In 
width.  Rev.  StaL  V.  S.  |  2320  (D.  S.  Comp. 
St.  {  4615).  In  the  dedaratory  statonent 
recorded  in  the  office  of  the  county  clerk  and 
recorder  of  Madlscm  county,  the  locators 
claimed  "600  feet  In  a  northeasterly  direc- 
tion and  1,000  feet  In  a  southwesterly  direc- 
tion, alcmg  the  course  of  tb»  lead  from  the 
point  of  discovery,  where  a  notice  of  this 
location  is  posted,  and  800  feet  on  each  side 
from  the  middle  or  center  of  said  lode  or 
vein  at  the  surface,  comprising  In  all  1,600 
feet  in  length  along  the  course  of  said  vein 
or  lode,  and  500  (600)  feet  In  width."  On 
December  28,  1903,  Bert  Ferguson  conveyed 
his  Interest  In  the  Marietta  dalm  to  Dewey 
Davles,  and  on  March  6,  1900,  William  Hill 
made  like  conveyance  to  Davles.  Thus  Dew- 
ey Davles  became  the  owner  of  an  undivided 
two-thirds  interest  In  the  Marietta  claim. 
John  A.  Jordan  left  the  stat€,  and  Dewey 
Davles  entered  Into  the  sole  and  exduslve 
possession  of  the  i^perty.  Davles  was  liv- 
ing upon  or  near  the  daim  in  August,  1915, 
doing  assessment  work,  and  the  plaintiff,  W. 
O.  Thompson,  was  camped  a  short  distance 
away.  The  plaintiff  prospected  the  ground 
to  the  south  of  ttie  "Bfarletta"  dalm,  and 
with  the  assistance  of  Dewey  Davles  sunk 
a  discovery  shaft,  posted  notice  of  dlscoTery, 
and  marked  on  the  ground  the  «cterlor  bound- 
aries of  the  dalm  by  him  named  and  desig- 
nated as  "the  Metalic  quartz  lode  mining 
dalm."  In  the  recorded  certificate  of  loca- 
tion of  this  daim  it  Is  redted: 

"The  adjoining  claims  are  as  follows:  On  the 
north  the  Marietta  lode  dalm.  •  •  •  Tbe 
course  of  the  vein  or  lode  is  northerly  and 
southerly,  along  which  the  undersigned  (plain- 
tiff Thompson)  daims  1,280  feet  in  a  southerly 
direction  and  220  feet  in  a  northerly  direotioD 
from  tbe  discovery  shaft,  together  with  surface 
area  300  feet  on  the  east  side  and  300  feet  on 
tbe  west  side  of  the  center  of  said  vein,  com- 
prising a  tract  of  1,500  by  600  feet  in  size." 

At  the  time  of  the  location  of  tbe  "Metallc" 
claim,  the  plaintiff  talked  with  Mr.  Davles, 
stating  that  he  (i^lntiff)  did  not  wish  to 
encroadi  upon  the  Marietta  dalm,  and  Da- 


iFor  ethsr  eaass  see  asms  topl«  aaA  KBTtHVHBBR  In  aU  K«r-NnmlMr«d  IHswM  and  Indasss 


Digitized  by  Google 


110 


207  PAOinO  BBPOBTER 


(Hont 


Vies,  who  was  famllar  with  the  corners  ot  the 
"Marietta"  claim,  said  the  ground  was  open 
public  domain,  and  exhibited  to  the  plaintiff 
the  original  declaratory  statement  of  the 
"Marietta"  dalm,  which  bad  been  recorded 
In  the  office  of  the  county  recorder.  As  to 
the  location  of  the  "Metallc"  claim,  made  by 
the  plaintiff,  Dewey  DaTles,  as  a  witness  for 
the  plaintiff,  testified  In  part  as  follows: 

"Q.  Are  yoa  acquainted  vrtth  the  Blarietta 
lode  mining  claim  ?  A.  Yes,  sir.  Q.  And  also 
the  Metalicf  A.  Yes,  sir.  Q.  Do  you  recall 
whether  you  were  upon  the  Marietta  grotmd  in 
the  year  1916?  A.  Tes,  sir.  Q.  Did  you  see 
Mr.  Thompson  during  the  month  of  August  that 
year?  A.  Yes,  sir.  Q.  At  that  time  were  yon 
liTing  upon  the  ground  of  the  Marietta  claim? 
A.  I  was  doing  my  assessment  work.  Q.  Were 
you  at  that  time  in  the  sole  and  exdusiTe  pos- 
session of  the  ground?  A.  Yes,  itir.  Q.  How 
long  have  yon  been  the  owner  of  it,  If  yon 
were?  A.  From  November,  1903.  Q.  Up  to 
that  time?  A.  Yes,  sir.  Q.  How  abont  Mr. 
Thompson  coming  there?  Was  be  over  on 
the  ground  with  you?  A.  He  was  camped  a 
short  distance  from  where  I  was  working.  Q. 
Did  you  at  that  time  have  the  original  declara- 
tory statement  of  the  Marietta  which  had 
been  filed  of  record  in  the  office  of  the  conoty 
clerk?  A.  Yes,  sir.  Q.  It  was  returned  to  you 
and  in  your  possession?  A.  Yes,  sir.  Q.  Tell 
the  court  whether  you  showed  It  to  Mr.  Thomp- 
son? A.  Yes,  sir.  Q.  You  recall  Mr.  Thomp- 
son prospecting  the  ground  southerly  of  the 
Marietta?  A.  I  don't  understand  you.  Q.  Do 
you  recall  his  prospecting  the  ground  southerly 
of  the  Marietta?  A.  Yes,  sir.  Q.  Tell  the 
court  whether  you  were  familiar  with  his  dis- 
covery shaft  or  not.  A.  I  helped  him  do  some 
work  on  It.  Q.  What  sort  of  a  discovery  did 
he  make  there?  A.  A  shaft.  Q.  What,  if  any- 
thing, did  he  find  in  the  discovery  shaft?  A. 
Gold.  Q.  Yon  mean  ore-bearing  gold?  A. 
Yes,  sir.  *  *  *  Q.  At  the  time  he  made  bis 
discovery,  did  you  recall  his  having  posted  a 
notice  of  location  on  a  tree  near  by  the  dis- 
covery shaft  or  not?  A.  Yes,  sir.  Q.  Did  he 
do  that  or  did  he  not?  A.  Yes.  sir.  Q.  He 
did?  What,  if  anything,  was  done  toward 
marking  the  boundaries  of  the  Metalic?  A. 
He  put  up  bis  comers.  Q.  How  far  south  or 
southerly  from  the  Marietta  discovery  shaft 
was  the  north  end  line  according  to  your  claim 
in  the  recorded  notice?  A.  1,000  feet  Q. 
Did  you  and  Bill  do  anything  to  determine 
where  that  northerly  end  line  was?  A.  We 
measured  It  with  a  20-foot  pole.  Q.  Who  did 
that?  A,  I  and  Mr.  Thompson  together.  Q. 
Will  you  ten  the  court  your  method  of  doing 
that?  A.  We  need  a  20-foot  pole  and  meas- 
ured it  down  and  leveled  It  up  as  near  as  we 
could  1,000  feet  Q.  Was  the  country  sootb 
of  the  1,000-foot  point  claimed  by  any  one  else 
prior  to  Mr.  Thompson's  location?  A.  No,  sir. 
Q.  It  was  open,  unappropriated,  public  domain, 
was  ft?  A.  Yes,  sir.  Q.  What,  if  anything, 
did  you  do  to  mark  that  end  line  between 
the  two  claims?  A.  I  just  drove  a  stake  down. 
Q.  Were  yon  with  Mr.  Thompson  at  any  time 
when  be  put  up  or  located  any  comers?  A. 
I  helped  him  put  up  part  of  his  comers.  Q. 
Which  ones?  A.  His  north  aid  line  comers. 
Q.  How  Ad  yoD  determine  tbatf  What  meth- 


od did  yon  employ  to  do  that?  A.  We  had  the 
apex  of  the  vein,  and  we  Just  squared  it  off  as 
near  as  we  could  with  a  box  compass.  Q.  You 
ran  at  right  angles  from  the  strike  of  the  vein? 

A.  Yes,  sir." 

And  on  cross-examlnatioii  the  witness  testi- 
fied In  part  aa  follows: 

"Q.  Yon  knew  where  your  comers  were  ot 
the  Marietta?  A.  Yes,  sir.  Q.  You  knew 
where  both  comers  were?  Did  you  show  those 
to  Mr.  Thompson  at  that  time?  A.  No,  sir.  Q. 
You  jast  simply  told  him  that  yon  claimed 
1,000  feet  south?  A.  That  is  it  Q.  You  knew 
at  that  time  where  the  southwest  comer  of 
the  Marietta  was,  didn't  you?  A.  Yes,  str. 
Q.  And  where  the  southeast  comer  was?  A. 
Yes,  sir.  Q.  And  are  they  the  same  comers 
that  you  pointed  out  to  Mr.  Pennington?  A. 
Yes^  sir.  Q.  When  he  surv^ed  it— When 
Mr.  Thompson  made  his  location  and  yon  help- 
ed him  dig  his  hole  there — did  you  go  to  your 
comers  at  all?  A.  No.  Q.  You  did  not  take 
Mr.  Thompson  up  there?  A.  No.  Q.  You 
helped  him  put  up  the  other  corners  that  were 
put  up  by  Mr.  ^ompson  on  all  the  .comers? 
A.  Yes,  sir.  Q.  Yon  helped  him  on  all  of 
them?  A.  On  ell  of  tbem." 

And  on  direct  examination  as  a  witness 
for  the  defendant,  Davies  testified: 

"Q.  You  acquired  the  Marietta  daim,  did  you, 
from  certain  parties?  A.  Yes,  sir.  Q.  When 
did  you  first  know  the  discovery  of  the  Mariet- 
ta? A  1003.  Q.  Who  was  working  it  at  that 
time?  A.  Hill  and  Jordan.  Q.  Where  was 
that  discovery  with  reference  to  the  Snowdrift 
claim?  A.  The  discovery  was  In  a  southerly 
direction  from  the  side  line  of  the  Snowdrift. 
Q.  About  how  many  feet  would  you  say? 
A.  It  was  supposed  to  be  500  feet  Q.  It  was 
located  that  way?  A.  Yes,  sir;  it  was  located 
that  way.  Q.  Yon  did  not  help  dig  the  dis- 
covery, did  yon?  A.  No,  sir.  Q.  Was  there 
anybody  there  at  the  discovery?  *  •  •  A. 
Yes,  sir.  Q.  At  the  time  you  saw  it?  A.  Yea. 
sir.  Q.  Whose  names  were  signed  to  the  cer- 
tificate of  location,  do  you  know?  A.  Bert 
Ferguson,  W.  A.  Hill,  and  Jordan.  Q.  That 
notice  said  how  much  ground  was  claimed,  did 
It?  A.  Yes,  sir.  Q.  How  much  did  it  claim? 
A.  600  feet  northerly  and  1,000  feet  southerly. 
Q.  Did  you  know  where  the  comers  were  at 
the  north  end?  A.  Yes,  dr.  Q.  What  was 
the  northwest  comer  of  that  daim?  A.  One 
was  a  tree,  and  one  was  a  post  Q.  Which  was 
a  tree?  A.  The  northwest  Q.  What  kind 
of  a  tree  was  It?  A.  Pine.   Q.  Was  it  marked? 

Yes,  sir.  Q.  How  was  it  marked?  A. 
The  northwest— 'I  could  not  say  what  the  num- 
bera  were.  Q.  And  the  other  comers— how 
was  the  southeast  comer  of  the  daim  marked? 
A.  It  was  a  pine  tree.  Q.  A  green  tree? 
A.  Yes,  uiv.  Q.  What  else  was  that?  A. 
About  eight  inches,  I  believe.  Q.  Was  it 
marked?  A.  Yes,  sir.  Q.  What  was  it  mark- 
ed? A.  I  could  not  see  the  marks  on  that  Q. 
It  was  blazed,  was  it?  A.  It  hsd  been  blazed; 
yes,  sir.  Q.  Did  any  one  point  that  comer  out 
to  you?  A.  One  of  the  old  men  did.  Q.  Mr. 
Jordan  and  Mr.  Hill  were  the  old  men?  A. 
Yes,  air.  Q.  The  southwest  comer,  how  waa 
that  marked?  A.  That  was  a  pine  tree.  Q. 
What  kind  of  a  tree?  A.  A  pine  tree.  Q.  Was 


Digitized  by  Google 


UflBtl 


THOMPS027 


r.  BARTON  OULOH  MININO  00. 

CSOT  P.) 


Ill 


tt  B  Kre  or  «  dead  tree?  A.  It  was  a  Uve  one, 
I  think.  Q.  And  etin  alire.  Is  it?  A.  No;  it 
ii  dead.  Q.  Wai  both  of  those  trees  blazed? 
A  Yes,  sir.  Q.  And  marked?  This  last  cor* 
ner,  did  jon  notice  the  marks  on  it?  A.  You 
conld  not  aee  the  markings.  Q.  Did  yoD  erer 
renuurk  it?  A  No,  sir.  Q.  You  knew  it  was 
the  comer,  though?  A.  Yea,  air." 

Vtom  the  testimony  of  Davies  and  Thomp- 
son, it  appears  that  at  the  time  of  the  loca- 
tion of  the  "Metalled  daim,  Thompson  did 
not  know  the  location  of  the  coraers  of  the 
Ifarietta"  claim,  and  that  he  placed  entire 
reliance  upon  the  declaratory  statemoit  of 
the  "Marietta"  claim  exhibited  to  him  by 
Dewey  Daviea  and  DaTles'  statements  made 
at  the  time.  The  plaintiff,  Thompson,  testi- 
fied that  he  did  not  know  the  location  of  the 
comers  of  the  Marietta  claim,  and  did  not 
learn  of  their  position  on  the  ground  until 
Hr.  Pennington  went  there  to  survey  the 
"Marietta"  claim  tor  patent    He  testified: 

"Q.  You  did  not  know  where  the  end  line  of 
the  Marietta  was  at  that  time?  A  No,  sir. 
I  did  not  Q.  Did  you  ever  know?  A.  I  never 
did  nntil  Mr.  Pennington  came  up  and  found 
them.  Q.  You  never  tried  to  find  them,  did 
roa?  A.  There  Is  lereTal  trees  there  in  that 
vicfadty  tliat  was  squared  up,  old  trees,  and  it 
was  nrettF  hard  to  find  out  which  one  was 
the  Marietta  and  which  one  was  some  other 
comer.  Q.  You  did  not  go  over  to  the  south- 
west comer— a  big  dead  tree— with  'Marietta' 
still  marked  on  it?  A.  I  did  not  know  at  that 
time  that  that  was  a  corner  at  aU.  Q.  But 
yoD  found  out  later  ttiat  it  was,  did  you?  A. 
Mr.  Davies  told  me  after  he  made  the  survey 
that  that  was  his  original  comer.** 

By  deed  dated  July  29,  1918,  Dewey  Da- 
vles  ocHiT^ed  the  Marietta  claim  to  the  de- 
fendant. Barton  Gulch  Mining  Company.  The 
defendant  company  attempted  by  advertise- 
ment to  obtain  the  title  of  John  A.  Jordan  to 
tliisdaim  declaratiobof  a  forfeiture  of  his 
interest  tiierdn  fOr  failure  to  perform  or 
contribute  to  the  performance  of  required 
annual  r^resentation  work.  In  July,  1918, 
the  defendant,  being  desirous  of  securing  a 
patent  to  the  Marietta  daim,  caused  a  sur- 
vey thereof  to  be  made  by  W.  W.  Pennington, 
a  United  States  deputy  mineral  surreyor, 
who  was  assisted  in  the  work  upon  the 
ground  by  Dewey  Davies.  In  consequence  of 
such  survey,  the  defradant  made  and  filed  an 
amended  certificate  of  location  of  the  Ma- 
rietta claim,  December  14,  1918.  By  such 
amendment  the  boundaries  of  the  claim  as 
originally  staked  on  the  ground  were 
changed,  although  remaining  within  the  area 
as  OTlginally  marked.  By  the  amended  lo- 
cation notice,  392  feet  are  claimed  In  a  north- 
easto-ly  direction,  1,108  feet  in  a  southwest- 
erly direction  from  the  discovery  shaft  It 
will  be  noted  that  the  distance  dalmed  to 
the  north  was  thus  shortened  108  feet,  and 
this  amount  added  to  the  distance  sonth  of 
the  diflcoTery  shaft   The  rdative  location 


and  boundaries  of  the  dalms  In  alleged  om- 
flict,  the  area  In  dispute,  and  the  original 
boundaries  of  the  "Marietta"  claim,'  and 
those  after  amendment  ot  the  location,  are 
wflU  Illustrated  by  the  following  ^gram: 


The  dotted  lines  show  the  original  bound- 
aries of  the  Marietta  claim,  and  the  heavy 
iinm  show  the  amendment  thereof  attex  sur- 
vey. The  ribbed  portion  shows  the  area  In 
conflict  in  this  action.  Mr.  P^mlngton,  as 
a  witness  for  the  d^endant,  testified: 

"Q.  Did  you  find  the  comers  there  in  1919. 
when  you  made  the  survey- the  location  cev- 
ners?  A  Yes,  sir.  Q.  What  coraers  did  you 
and  Mr.  Davies  find  on  the  ground,  Mr.  Pen- 
nington? A  All  of  them.  Q.  All  four  of  the 
comers?  Can  yon  tell  us  now  what  kind  of  a 
comer  yon  found  on  the  northwest  comer; 
was  It  a  tree?  A.  It  was  a  pfaae  tree.  Q. 
Was  it  blazed?  A.  Tea.  Q.  Did  you  notice 
any  marks  on  it  at  that  time?  A.  The  mark- 
ings were  obliterated;  you  could  not  tell  what 
they  were.  Q.  At  the  northeast  comer  ot  the 
claim  what  was  there?  A  A  post  Q.  Set  in 
the  ground?  A  Yes,  sir.  Q.  Did  yon  notice 
whether  there  was  any  markings  on  that?  A. 
There  were  markings,  but  you  could  not  read 
them.  Q.  Thi  soutiieast  eoraer,  did  you  find 
that?  A.  Yes,  sir.  Q.  What  was  that?  A. 
That  was  a  pine  tree.  Q.  How  big  was  it?  A 
About  10  -inchea,  as  I  remember.  Q.  Was  it 
blazed?  A  Yes,  sir.  Q.  Did  you  *notice  any 
markings  on  that?  A 'We  could  not  make 
them  out  Q.  The  southwest  comer,  did  yon 
find  that?   A.  Yes,  sir;  that  waa  a  dead  tree 
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that  had  b«cn  broken  off;  it  waa  about  10  or  12 
Indiea  Ugh.  Q.  Waa  that  biased?  A.  The 
bark  'waa  ofE,  and  It  looked  aa  tf  it  might  hare 
been  off  for  a  good  many  years;  I  conld  sot 
teU  7oa  whether  it  waa  blazed  or  not  Q.  Waa 
there  any  markings  on  it?  A.  No;  I  don't 
think  there  were;  we  could  not  decipher  them. 
Q.  Yon  did  not  see  any  markings  on  that  at 
that  time?  A.  I  don't  remember  the  mark- 
inn-" 

And  further,  on  redirect  ezamlnaticm,  the 
witness  testified: 

''Q.  Too  say  it  ia  876  feet  from  the  soatfaeaat 
comer  location  of  the  Marietta  to  the  sonth- 
weat  comer  location  of  the  Marietta?  Bow  far 
is  it  at  right  angles  from  one  corner  to  the 
other,  at  right  angles  with  the  rein?  A.  About 
6S0  feet.  Q.  How  far  is  it  from  the  northeast 
end  line  of  the  Marietta  to  the  discovery  shaft 
of  the  Marietta?  A.  392  feet  Q.  From  the 
diacoTery  of  the  Marietta  to  the  aonthwest  end 
line  of  the  Marietta,  will  yon  ^tc  that?  A. 
It  is  1,108  feet  from  the  discovery  of  the 
Marietta  to  the  south  end  line.  Q.  As  sur- 
veyed for  patent?  A.  On  the  vein  line.  Q.  As 
surveyed  for  patent?  A.  Yes,  sir.  Q.  But  as 
located,  how  far  wouM  it  be?  A.  It  would  be 
1,288  feet." 

And  on  recroBs-examination,  he  testified: 

"Q.  Mr.  Pennington,  didn't  you  fix  a  1,000- 
foot  point  from  the  shaft  of  the  Marietta  to  the 
discovery  shaft  of  the  Metalic  for  Mr.  Thomp- 
son? A.  I  believe  I  did.  Q.  And  didn't  he 
drive  an  Iron  pin  there?  A.  I  don't  think  be 
did  at  that  time.  I  think  I  drove  a  stake  there. 
Q.  You  had  the  discovery  notice  there,  didn't 
you,  the  declaratory  statement?  A.  Yes,  sir. 
Q.  Tell  the  court  why  yon  did  not  run  yonr  end 
line  through  that  1,000-foot  point,  instead  of 
the  1,108-foot  point?  A.  Because  I  was  try- 
ing to  give  my  client  all  that  he  waa  entitled  to. 
Q.  In  other  worda,  yon  did  that  in  order  to 
give  him  the  whole  1,600  feet  on  the  line  of 
Uie  Teln?  A.  Yea,  sir.  Q.  At  that  time  yon 
were  advised  by  Mr.  Thompson  that  he  claimed 
that  land  south  of  the  1,000  feet,  and  he  wanted 
yon  to  run  the  line  through  that?  A.  Yes,  sir. 
I  knew  Mr.  Thompson  was  claiming  It  beyond 
the  1,000-foot  point.  Q.  When  you  found  the 
claim  on  the  ground  as  pointed  out  to  you  by 
Mr.  Davies,  the  end  lines  were  not  parallel, 
were  they?  A.  Very  dose.  Q.  The  fact  is, 
they  were  not  parallel,^  were  they?  A.  They 
were  closer  tiian  90  per  cent.  <a  the  claims  yon 
find.  Q.  Pleaae  anawer  the  question.  They 
were  not  parallel,  were  they?  A.  No;  X  never 
found  one  that  was.  Q.  What  you  did,  you 
were  doing  as  a  United  States  deputy  mineral 
surveyor?  A.  Yes.  sir.  Q.  What  you  did  was 
to  make  these  end  lines  parallel  as  you  could 
within  the  ground  that  you  had,  in  order  to 
comply  with  the  Inatmctiona  of  the  govemmenl^ 
and  thns  give  the  daimant  the  extratateral 
rights?  That  la  correct?  A.  Yes,  sir.  Q.  I 
will  ask  you  to  tell  the  court  if  it  Is  not  a 
fact  that  it  la  not  only  permissible,  but  man- 
datory nnder  the  rules  and  form  of  the  govern- 
ment, to  always  pull  in  end  lines  to  make  them 
parallel.  If  conditions  permit?  A.  Yes,  air. 
You  can  always  pull  in.  Q.  If  you  don't  en- 
croach upon  Uie  rights  of  other  people?  A. 
Yes,  sir.  *  *  *  Q.  If  yon  had  run  the  claim 


392  feet  northerly  from  the  dlaeovery  ahaft, 
which  you  did,  you  would  thus  have  been  106 
feet  short  of  the  600  feet  claimed  In  the  de- 
claratory statement  of  your  client,  would  not 
yon?  A.  Yes,  sir.  Q.  What  you  did  waa  to 
simply  pot  106  feet  on  the  1,000  feet  to  make 
It  1,108:  was  It  not?   A.  Yea.  t&r,- 

The  Marietta  claim  having  been  surveyed, 
application  for  patent  was  made  to  the  Unit- 
ed States  Lend  Office  In  January,  1919.  The 
plaintiff  then  filed  his  adverse  claim,  and 
commenced  action  to  have  the  conflict  deter- 
mined within  the  time  preecribed  by  law. 

The  trial  court  found  that^ 

"The  said  locators  of  the  AUrietta  lode  min- 
ing claim,  both  in  their  notice  posted  on  the 
claim  and  in  their  recorded  notice,  claimed 
1,600  linear  feet  along  said  vein  or  lode,  1,000 
feet  in  a  southerly  direction  and  600  feet  in  a 
northerly  direction  from  the  center  of  the  dis- 
covery shaft;  that  the  northern  boondary  of 
the  aaid  Marietta  claim  was  the  south  end  line 
of  the  said  Snowdrift  lode  nining  claim,  survey 
No.  4525,  patented,  and  that  comer  No.  1 
of  said  Marietta  lode  mining  claim  was  on  said 
boundary  line  of  said  Snowdrift  lode  mining 
claim,  from  said  comer  No.  1,  whence  aaid 
claim  ran  aoutherly  to  the  southeast  comer 
No.  2,  westerly  to  the  southwest  comer  No.  3, 
northerly  to  tiie  northwest  comer  No.  4,  and 
thence  easterly  to  the  place  of  beginning.  That 
said  claim  aa  marked  opon  the  ground  includes 
approximately  1,660  feet  along  the  said  vein, 
802  feet  of  which  said  vein  runs  northerly  from 
the  center  of  discovery  shaft  to  the  side  line 
of  the  aaid  survey  No.  4526,  the  Snowdrift  lode 
mining  claim,  and  1,240  feet  southerly  from 
said  discovery  shaft,  making  the  said  Marietta 
lode  mining  claim  along  the  vein  or  lode  ex* 
ceeaive  in  length  of  1S2  feet  from  the  amount 
allowed  by  law;  but  said  excess  waa  not  includ- 
ed in  said  location  for  the  pnrpoae  of  deceiv- 
ing or  defrauding  any  peraon,  but  was  caused 
by  inadvertence  and  miateke  In  meaanrement, 
uai  there  waa  no  Infringement  or  encroadiment 
upon  the  rights  of  othera,  the  land  covered  by 
aaid  excess  being  at  the  time  of  said  location 
and  for  a  long  period  of  years  theresfter  on 
public  domain  of  the  United  States.  •  •  • 
The  said  plaintiff,  prior  to  the  marking  of  the 
boundaries  of  said  Metalic  lode  mining  claim, 
and  following  the  statement  only  in  the  cer- 
tificate of  location  trf  aaid  Marietta  lode  mining 
claim,  that  the  said  locators  claimed  600  feet 
in  a  northerly  direction  and  1,000  feet  In  a 
aoutherly  direction  from  the  center  of  discov- 
ery shaft  and  without  making  any  attempt 
to  locate  or  become  familiar  with  the  comer 
stakes  of  the  said  Marietta  lode  mining  claim, 
or  to  measure  the  length  of  said  Marietta  lode 
mining  claim  from  the  north  end  line  thereof. 
In  company  with  Dewey  Davies,  who  at  that 
time  waa  the  successor  in  interest  by  purchase 
of  the  interest  of  the  locators  Hill  and  Ferga- 
BOD.  and  who  had  not  l>een  present  at  the  orig- 
inal location  of  the  ssid  Marietta  lode  mining 
daim,  measured  a  distance  of  1,000  feet  south- 
erly from  the  center  of  the  discovery  shaft  of 
the  Marietta  lode  mining  claim  for  the  purpose 
of  determining  the  northern  boundary  of  the 
said  Metalic  lode  mining  claim,  and  for  the 
purpose  of  determining  where  he  should  estab- 
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fish  his  north  end  line  of  hU  said  HotaUe  lode 
mining  daJm,  ao  that  the  same  should  colndde 
with  and  conf  onn  to  soDth  end  Unc  of  the  Bald 
BCatietta  lode  mining  dalrn,  as  located  on  the 
ground.  *  •  *  That  upon  the  surrey  of  said 
Marietta  lode  mining  dalm  for  patent.  It  was 
discoTered  that  the  claim  was  ezcesBlTe  In 
length,  and  for  the  purpose  of  making  the  dalm 
conform  to  the  law  the  south  end  line  of  said 
claim  was  drawn  In  to  that  extent  that  the 
said  application  for  patent  applied  for  1,500 
ttDe«r  feet  on  the  rehi  or  lode  of  said  Marietta 
lode  minfaig  dalm,  and  that  after  the  southern 
end  Hne  of  said  HarietU  lode  mining  datm  was 
so  established,  the  said  plaintiff  claimed  that 
■aid  Marietta  lode  mining  daim,  as  so  establish- 
ed by  said  anrreyor  and  application  for  patent, 
conflicted  with  his  said  Metalic  lode  mining 
claim  in  an  area  of  fifty-three  one-hundredths 
of  an  acre,  *  *  •  wUdi  said  premises  so  in 
conflict  form  a  part  of  the  Marietta  lode  as 
ori^aOy  marked  and  staked  on  the  ground, 
and  lies  within  the  lines  of  said  Marietta  lode 
as  sarreyed,  and  for  whidi  patent  Is  applied." 

And  M  conclusions  of  law  the  court  ftnmd: 

"That  the  original  location  of  the  Marietta 

lode  mining  dalm  was  valid,  in  foil  force  and 
effect  at  the  time  the  plaintiff  located  his  so- 
called  Hetalic  lode  mining  daim.  That  the 
plaintiff,  when  be  located  bis  Hetalic  lode  mio- 
log  daim,  knew,  or  by  the  exercise  of  reasonahie 
diligence,  coold  have  known,  the  exact  extent 
of  the  premises  located,  staked,  and  matted 
upon  tho  ground  and  dabned  by  the  defendant 
herein,  and  its  predecesson  in  interest,  as 
the  Marietta  lode  mining  daim.  •  •  •  That 
when  the  plaintiff  located  his  so-called  Metalic 
lode  mining  daim.  In  establishing  his  end  lines 
felled  to  make  h^  north  end  line  conform  to 
the  sooth  end  line  of  the  said  Marietta  lode 
mining  claim,  as  staked  npon  the  ground,  or 
otherwise;  that  the  plaintiff  in  making  the  loca- 
tion of  his  alleged  Metalic  lode  mining  claim 
overlapped  and  infringed  npon  the  surface 
ground  and  premises,  wUdi  were  not  open  to 
locatlmi  and  belonged  to  the  locators  and  own- 
ers oi  the  Marietta  lode  mining  claim.  That 
the  defendant  is  the  owner  of  and  entitled  to 
the  i»osseB8ion  of  all  of  the  lands  and  premises 
described  in  the  complaint  of  plaintiff  and  the 
answer  of  the  defendant  as  the  area  in  conflict 
between  the  Marietta  lode  raining  daim  as 
surveyed  and  the  Metalic  lode  mining  claim  as 
located,  together  with  all  the  dips,  angles,  and 
q>ora.  privileges  thereunto  belooi^g,  and  the 
ortralateral  rights  allowed  by  law.** 

Under  the  facts  as  stated,  qnestlcn  at  once 
arises  dedslve  of  the  case  as  to  whether  the 
defendant,  whose  predecessors  in  Interest 
staked  the  Marietta  claim  upon  the  ^ound 
1,075  feet  in  length  and  1,283  feet  In  a 
southerly  direction  from  the  discovery  shaft, 
dalming  in  the  recorded  certificate  of  loca- 
tion but  1,000  feet  In  a  southerly  and  600 
feet  In  a  northerly  direction  from  the  dis- 
covery shaft,  may  now  daim  and  hold  1,108 
feet  in  a  sontherly  direction  and  392  feet  in 
a  northerly  from  the  discovery  shaft. 

[1]  Section  736&,  R.  0.  M.  1921.  provides 
for  the  posting  of  notice  of  location  of  u 
mining  daim,  sinking  of  a  discovery  abat^ 


marking  of  the  boundaries  on  the  groimd, 

and  requires  a  statement  of  the  number  of 
feet  claimed  along  the.  course  of  the  vein 
from  the  point  of  discovery.  And  section 
7366  provides  for  the  recording  of  the  certifi- 
cate of  locatI(m  In  the  office  of  the  county 
clerk  of  the  county  wherein  the  claim  is  sit* 
uated,  within  60  days  after  posting  the  no- 
tice of  location,  which  certlflcate  must  con- 
tain, among  other  statements: 

"In  the  case  of  a  lode  daim,  the  direction  and 
distance  claimed  along  the  coarse  of  the  vein, 
eadi  way  from  the  discoveiy  shaft,  cut,  or  tun- 
nel, with  the  width  claimed  on  each  side  of  the 
center  of  the  vein." 

It  la  settled  law  tiiat  sadi  statutory  re- 
qalremmts  must  be '  substantially  comidied 
^th.  Owu  T.  Bossetl,  3  M(mt  868;  Haus* 
wlrtb  ▼.  Bntdier,  4  Mont  290,  1  Pac  714; 
Legate  Stewart,  5  Mont  lOT.  2  Pac.  320; 
Purdnm  t.  Laddin,  28  Mont  887,  0»  Pac. 
IBS;  Walker  r.  Pennington.  27  Mont  Sf».  71 
Pac.  1B6;  Baken  v.  Butte  Oity  Water  Co., 
28  Mont  222,  72  Pac.  617,  104  Am.  St  B^. 
683,  affirmed  In  Butte  City  Water  Co.  v.  Bak- 
er, 196  U.  S.  119.  26  Sup.  Ct  211,  49  L.  Ed. 
409;  Hahn  v.  Jamea.  29  Mont  1,  73  Pac.  965; 
Wll8(Hi  T.  Preeman,  29  Mont  470,  75  Pac. 
84,  68  L.  R.  A.  888;  Mares  v.  Dillon,  30  Mont 
117,  ta  Pac.  963;  Dolan  v.  Passmore,  34  Mont 
277,  88  Pac.  1034;  Helena  Gold  ft  Iron  Co.  t. 
Baggaley,  34  Mont.  464,  87  Pac.  455;  Butte 
Northern  Copper  Co.  t,  Badmilovlch,  80 
Mont  157,  101  Pac.  1078. 

[2]  The  statute  requires  that  the  bounda- 
ries of  a  location  shall  be  so  definite  and  cer- 
tain that  taking  the  discovery  as  the  initial 
point  they  may  be  readily  traced;  and  the 
declaratory  statement  shall  furnish  such  in- 
formation that  a  person  of  reasonable  intelli- 
gence may  find  the  claim  and  run  Its  lines. 
Hauswirth  v.  Butcher,  supra;  Gamer  v. 
Glenn,  8  Mont  371,  20  Pac.  654;  Bramlett  v. 
FUck,  28  Mont  95,  57  Pac.  869;  Leverldge  t. 
Hennessey,  48  Mont.  68,  135  Pac.  906. 

In  the  case  last  cited,  this  court,  speaking 
tbroi^h  Mr.  Justice  Banner,  said: 

"While  neither  mathematical  precision  as  to 
measurements  nor  technical  accuracy  of  ex- 
pression is  expected,  the  degree  of  accuracy 
that  is  required  Is  Indicated  by  the  fact  that 
the  locator  after  his  discovery  bad  80  days 
in  whldl  to  definitely  ascertain  the  course  of 
the  Tcdn  and  mark  his  boundaries  and  SO 
days  more  In  which  to  file  his  dedaratory  state- 
ment dwcribing  bis  dalm  so  that  it  could  be 
identified.  Sanders  v.  Noble,  22  Mont  110,  SB 
Pac.  1037.  That  degree  of  accuracy  is  not  met 
it  the  description  given  Is  so  erroneous  as  to 
be  delurive  and  misleading,  as  when  the  de- 
claratory statement  and  the  markings  npon  the 
ground  do  not  even  approximately  agree  as  to 
the  general  shape  of  the  daim  or  as  to  any 
piADt,  direction,  or  distance.  Dillon  v.  Bayliss, 
11  Mont  171,  27  Pac.  725.- 

The  purpose  of  our  -statutory  requirements 
relatiTe  to  the  location  of  mtnlog  dalms  la 
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well  stated  In  Hftnswlrtli  t.  But(iher,  sapra, 
(rlieretn  tbe  court  said: 

"Before  there  can  be  a  valid  location  tbere 
moBt  be  a  discorery.  Taking  tbe  discoverr  as 
tbe  initial  point,  tbe  boundariea  must  be  so 
definite  and  certain  as  that  they  can  b«  readily 
traced,  and  they  mast  be  within  tile  limits 
authorised  law.  Otherwise  their  purpose 
and  object  would  be  defeated.  The  area  bound- 
ed by  a  location  must  be  within  the  limits  of 
the  grant  No  one  would  be  required  to  look 
outside  of  such  limits  for  the  boundaries  of  a 
location.  Boundaries  beyond  the  maiimom 
extent  of  a  location  would  not  impart  notice, 
and  would  be  equivalent  to  no  boundaries  at 
all.  A  discovery  entitles  the  person  making 
the  same  to  a  mining  dsJmt  embracing  the  dis- 
covery, not  to  exceed  1,000  feet  In  length  by 
600  Id  width.  Within  these  limits,  if  the 
bousdaiiea  are  properly  marked  on  the  groon^, 
and  the  location  properly  made  and  recorded, 
the  grant  of  the  government  attaches,  and  third 
persons  must  take  notice.  But  they  would  not 
be  required  to  look  for  stakes  or  boundaries 
outside  of,  or  beyond,  the  utmost  limits  of  the 
location  as  authorized  by  the  statute. 

"As  to  the  length  of  a  mining  claim,  there 
must  be  «  substantial  compliance  wiUi  the  law, 
as  there  mast  in  sll  other  respects  pertidning 
to  the  location.  The  clsim  In  question,  as 
shown  by  the  stakes  and  Ixtundariea  thereof, 
Is  2.000  feet  in  length,  whereas  the  greatest 
length,  as  authorized  by  law,  is  1,600  feet.  If 
socb  a  location  could  be  sustained  to  the  extent 
of  1,600  feet,  where  the  rights  of  third  persons 
had  not  Intervened,  which  we  do  not  decide, 
certainly,  if  such  rights  had  attached,  such  a 
location  would  not  protect  BOO  feet  In  length 
of  claim  more  than  tbe  law  authorises  by  vir- 
tue of  we  dfscoreiT.  A  1,600-foot  claim  can. 
not  be  shifted  from  one  end  to  the  other  of  a 
2,000-foot  claim,  as  drcnmstances  might  re- 
quire, to  cover  the  discovery  of  a  third  person 
within  such  2,000-foot  location.  The  object 
of  the  law  in  requiring  the  location  to  be 
marked  upon  the  ground  is  to  fix  the  claim,  to 
prevent  floating  or  ewinging,  so  that  those  who, 
in  good  faith,  are  looking  for  unoccupied 
ground  in  the  vicinity  of  previous  locations, 
may  be  enabled  to  ascertain  exactly  what  has 
been  appropriated,  in  order  to  make  their  lo- 
cations upon  tbe  residue.  The  provisions  of 
tbe  law  designed  for  the  attainment  of  this 
object  are  most  important  and  beneficent,  and 
they  ought  not  to  be  frittered  away  by  con- 
struction.' Oleason  v.  Msrtin  White  M.  Co., 
13  Nev.  462. 

"  The  locator  should  make  his  location  so 
certain  that  the  miners  who  follow  him  may 
know  the  extent  of  his  claim,  and  be  able  to  lo- 
cate tbe  unoccupied  ground  without  fear  that, 
when  they  have  found  a  paying  mine,  the 
theretofore  indefinite  lines  of  some  prior  loca- 
tion may  be  made  to  embrace  it.'  Mt.  Diablo 
M.  &  M.  Co.  V.  Gallison,  6  Saw.  440." 

In  the  case  of  Leggatt  v.  Stewart,  supra, 
tbe  case  of  Hauswirth  v.  Butcher,  sapra,  is 
reaffirmed,  and  an  instruction  given  to  tbe 
jury  approved  as  follows: 

"The  location  must  be  so  distinctly  marked 
on  the  ground  that  tbe  boundaries  can  be 
readily  traced,  and  tbe  court  instructs  you  that 


a  locatioo  268  feet  in  length  In  excess  of  tbe 
ground  allowed  tqr  law  to  be  located  is  void 
for  uncertainty,  and  defendants  cannot  claim 
to  have  sufficiendr  marked  their  boundaries,  tt 
their  stakes  Indode  1,763  feet  In  length.** 

In  tbe  case  of  Flyun  Group  Mining  Oo.  T. 
Murphy.  18  Idaho,  266, 109  Pac.  851, 133  Am. 
St  Rep.  201,  the  Supreme  Court  of  Idaho, 
speaking  through  Mr.  Chief  Justice  Sullivan, 
In  disposing  of  a  case  Involving  similar  facts, 
laid  down  tbe  correct  prindi^e  ainiUcable, 
in  flie  fcdlowlnc  language: 

The  location  notice  of  the  Snowdrift  daim 
provides  that  the  lode  claim  extends  from  the 
point  of  discovery  700  feet  in  a  northwesterly 
direction  and  800  feet  In  a  southeasterly  direc- 
tion. If  the  parties  who  located  it  in  fact 
placed  their  stakes  at  tbe  northeasterly  and 
southeasterly  corners  of  said  claims  so  as  to 
take  in  more  ground  than  called  for  in  the  no- 
tice, sndi  excess  was  not  and  could  not  be 
legally  included  in  that  location.  It  is  not  left 
to  the  pleasure  of  the  locator  to  adjust  Us 
boundaries  when  and  where  he  Ukes  within  an 
excessive  location  when  it  win  interfere  with 
a  subseqnent  locator. 

"Counsel  for  appellant  contends  that  a  lo- 
cator may  cover  or  include  within  bis  loca- 
tion an  excessive  area  of  ground  and  hold  It 
against  the  world  until  he  gets  ready  to  con- 
form it  to  the  area  allowed  by  the  mining  laws 
or  ontfl  he  has  tiie  same  surveyed  tor  a  pat- 
ent. We  recognize  the  rule  that  where  a  daim 
is  excessive  in  area  the  location  is  not  Toid 
unless  the  excess  is  so  great  as  to  impress 
the  locator  with  a  fraudulent  Intent.  The  in- 
tent of  the  law  is  to  require  the  locator  to 
make  his  location  so  definite  and  certain  that 
from  tbe  location  notice  and  the  stakes  and 
monuments  on  the  ground  the  limits  and  bound- 
aries of  the  claim  may  be  readily  ascerUlned, 
and  so  definite  and  certain  as  to  prevent  the 
changing  or  floatiHR  of  the  claim.  This  court 
hpid  In  Burke  v.  McDonald,  2  Idaho  (Hash.) 
679,  83  Pac.  49,  that  where  tbe  boundary  of  a 
claim  is  made  excessive  in  size  with  fraudulent 
intent,  it  is  void;  or  if  ao  large  as  to  preclude 
innocent  error,  fraud  will  be  presumed.  Stem- 
winder  Min.  Co.  V.  HmmH  &  It.  O.  Con.  Co.,  2 
Idaho  <Hasb.>  456,  21  Pac.  1040.'  *• 

And  In  reafDrmlng  this  doctrine  the  Su- 
preme Court  of  Idaho^  In  Swanson  Keen- 
Inger.  28  Idaho.  861,  187  Pac.  881,  said: 

"After  a  careful  consideration  of  the  derision 
in  Flynn  Group  Min.  Co.  t.  Murphy,  we  cannot 
escape  the  condnsion  that  it  is  l»sed  on  the 
fact  that  a  locator  cannot  daim  a  greater 
length  in  either  direction  along  the  ledge  or 
lode  than  is  called  for  In  Ms  notice  of  locstion. 
In  that  case,  as  in  the  case  at  bar,  the  location 
notice  was  posted  at  the  discovery  and  not 
upon  either  of  the  end  stakes,  and  the  court 
said:  'Under  that  notice,  he  was  only  entitied 
to  800  feet  in  a  southeasterly  direction  from 
the  discovery  point.*  The  location  notice  calls 
for  SOO  feet  In  a  northwesterly  direction  from 
tbe  discorery.  .The  daim  as  surveyed  for  pat- 
ent swings  the  northerly  part  from  an  angle 
of  about  -15  degrees  to  a  straight  northerly  di- 
rection from  the  discovery  point,  so  that  tbe 
location  notice  Is  mlsleacting  with  respect  te 
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fk»  adjtrfnloc  dalnu  on  the  north,  the  extent 
of  fTonnd  dnlmed  qortherly  from  the  dlacoverr 
tod  with  respect  to  the  coarse  of  tbb  Teln,  u 
weB  as  the  direction  from  discorery.  All  these 
points  together  show  that  the  location  notice, 
fastead  of  performing  the  function  designed  bj 
law  (that  Is  to  say,  informing  the  public  of 
tbe  precise  ground  claimed  thereunder),  mis- 
leads in  erery  particular  when  it  ta  made  the 
basis  of  a  claim  to  the  ground  included  in  the 
patent  sturrey.  •  •  • 

"TThe  object  of  the  law  In  reQuirlng  the  lo- 
cation' of  a  mining  d^m  'to  be  marked  upon 
the  ground  is  to  fix  the  claim,  to  prevent  float- 
ing or  swinging,  so  that  those  who  in  good  faith 
are  looking  for  unoccnpied  grovnd  in  the  Ti- 
cinitr  of  previons  locations  may  be  enabled  to 
asontain  exactly  what  has  been  appropriated, 
in  order  to  make  their  locations  upon  the  resi- 
dae.'  Oleason  t.  Btining  Oo..  13  Nct.  442; 
Book  T.  Justice  Wn.  Oo.  (a  a)  88  Fed.  106; 
Dissett  V.  Treka  Bfin.  ft  lUlL  Co.,  140  GaL 
m,  86  Pac  06& 

"The  wisdom  of  the  rule  laid  down  in  these 
cases  cannot  be  questioned,  as  it  Is  contrary 
to  Uie  policy  and  spirit  of  the  mining  laws  to 
permit  a  mining  claim  of  excessive  size  to  be 
staked  and  then  afford  the  opportunity  for 
the  stakes  to  be  shifted  at  ths  locator's  pleas- 
ore  to  include  groinid  prored  to  b«  rich  In 
nuneral  through  tha  development  of  other  ore 
bofiea." 

ICr.  Lindley  In  his  work  on  Mines  (8d  Ed.) 
I  362.  aays: 

"here  b  lode  location  is  excessive  and  the 
area  to  which  a  locator  Is  entitled  can  be  de- 
termined by  measurements  following  the  calls 
for  ffistances  from  the  discovery  contained  in 
the  notice  of  location,  it  has  been  held  that  a 
anbssqaent  locator  may  measure  the  ground 
cast  is  and  locate  the  excess.  The  notice  of 
location,  as  a  rule,  spedfies  the  linear  dis- 
tance from  the  discovery  point,  and  when  It 
does  not,  the  locator  can  only  claim  750  feet 
along  the  vein  on  each  side  of  the  discovery 
notice.  Obviously  this  is  a  method  which  the 
courts  Tonld  follow  in  casting  off  excess.** 

8ee^  also,  Erbardt  t.  Boaro,  118  U.  8. 
5  Sup.  Gt.  06O,  28  L.  Xd.  1118;  Bremlett  T. 
Flick,  supra. 

[1,4]  Tbe  trial  court  attempted  to  justify 
Its  flndtngs  by  asserting  that  tlw  "Uarl^** 
daim,  as  marked  vpoa  the  ground.  Includes 
approximate  1,600  feet  along  tbe  vein,  892 
feet  of  wUIcb  runs  norOieiiy  ftvm  tbe  center 
of  tbe  disoorety  shaft  and  1,240  feet  south* 
aly  tnm  the  dlaooToy  Aaft,  making  tbe 
"Harletta"  **along  Qie  vein  or  lode  excessive 
In  length  of  182  feet  over  the  amoimt  allowed 
by  law;  bat  sadi  excess  was  not  Induded  In 
said  locmtton  for  the  purpose  of  deceiving  or 
defkandlng  anybody,  bnt  was  cansed  by  in- 
advertence and  mistake  in  measnranent,  and 
flwe  was  no  infringement  or  encroachment 
npon  tbe  rights  of  others,  the  land  covered 
by  laid  cxcoos  bdng  at  the  time  of  said  loca- 
tloa  and  tor  a  long  period  of  years  thereaft- 
er, open,  and  pnUic  domain  of  tbe  United 
States." 

In  making  encb  findings,  the  court  dep«r^ 
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ed  from  the  reaolronent  of  tbe  statute  and 
settled  law,  forbidding  one  from  irt^Wng  bis 
dalm  in  either  direction  along  the  length  ot 
tbe  lode  from  tbe  point  of  dlacorwy,  so  as  to 
Inta^ero  with  the  rights  of  others.  It  ip 
obvlouB  that  wben  the  plalntlfl  and  Dewey 
Davies  measured  1,000  feet  southerly  trom 
the  dlscoTory  shaft  <m  the  Bfarletta  to  deter^ 
mine  tbe  end  line  of  tbe  Uarletta,  they  sim- 
ply did  what  Thompson  hlmaelf  could  have 
dme  under  the  w^-setUed  ^inti^les  of 
law.  Tbe  fact  that  Dewey  Davies,  :>rho  thea 
claimed  to  be  tbe  sole  owner  of  tbe  "Mariet- 
ta," assisted  Thompson  in  making  tbe  meas- 
uremoitB  to  determine  Uie  end  line  of  the 
"MetaU<^'  claim,  slm^  emphasiaes  tbe  fitir 
play  wbidi  characterized  the  entire  transac- 
tion. 

In  view  of  tbe  Acts  and  drcnmstances  at^ 
tending  the  location  of  the  "Metaltc"  claim 
by  tbe  plalntUt  Thompson,  the  findings  and 
legal  conclualrais  made  by  tbe  district  court 
were  manifestly  onfair,  nnjnst  and  wrone- 
ous.  Tbe  plaintiff  was  assisted  In  locatliw 
the  Metallc  claim  by  Dewey  Davies,  who  was 
at  tbe  time  in  actual  posaesitfon,  and  tbe 
claimant  of  the  "Marietta"  claim,  adjoining 
tbe  "Metallc"  <m  the  north.  Together  tbey 
measured  the  distance  southerly  from  the 
shaft  of  tbe  "Marietta"  claim,  and  fixed  the 
north  end  line  of  tbe  "MetaUc"  clabn,  with 
reference  to  that  whidi  Dew^  Davies  estab- 
lished as  the  south  md  line  of  tbe  Marietta 
daim,  and,  altboni^  Davies  knew  tbe  lo- 
cation of  tbe  comer  poets  of  the  Marietta 
claim,  he  made  no  referoice  to  them,  and  did 
not  point  tbe  same  out  to  Thompson  at  the 
time  tbe  latter  made  tbe  location  ot  tbe  "Me* 
tali^  claim.  He  produced  the  dedaratory 
statement  of  tbe  "Marietta"  claim  as  record- 
ed, and  r^wau»  was  made  thereto  ezt^u- 
slv^  for  the  purpose  of  establishing  tbe 
south  Old  line  of  tbe  Marietta  claim  and  the 
nortb  end  line  of  the  Metallc.  In  fact,  tbe 
length  of  the  Biarletta  claim  as  staked  on 
the  ground  was  175  fe^  excessive^  and  It  is 
manifestly  unfair  and  unjust  to  pennit  the 
d^endant  by  amendment  to  shorten  tbe  dis- 
tance to  tbe  nortb  of  the  discovery  shaft  108 
feet  and  add  the  same  to  the  south  end,  more 
especially  in  view  of  tbe  ouesslve  length  of 
the  claim  as  originally  staked.  The  recitals 
in  ibe  declaratory  statonent  as  recorded  in 
compliance  witb  tbe  law  ia,  in  onr  opinion, 
controlling  as  to  the  distance  a  locator  daims 
on  tiUier  aide  from  tbe  point  of  discovery  of 
a  qnarte  location  akmg  tbe  course  of  the 
vein,  in  the  absence  of  actual  knowledge  of 
the  position  of  the  location  of  the  comers. 

We  are  of  opinion  that  the  area  In  conflict 
waa  open  for  location  under  tbe  laws  of  Cbe 
United  States  and  the  statutes  of  Montana, 
at  the  time  that  Thompson  made  bis  locatlw 
thereof,  ai^  that  tbe  district  court  vras  In 
error  in  making  its  findings  of  fact  and  en- 
terlng  Judgm«it  in  favor  of  the  defendant 
Tbe  Judgment  Is  reversed,  and  the  cause  re- 
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manded,  wltb  dlrectlcnu  to  eata  Judgment  In 
favor  of  the  plalntUC. 
Reversed  and  remanded. 

COOPEB  and  HOLLOWAT,  JJ..  and  AT- 
EBS,  ZMstrlct  Judge,  sitting  In  place  of  BES- 
NOLDS,  3^  dlsquallfled.  concur. 


(S8  Uont.  223) 

CONTINENTAL  OIL  CO.  v.  MONTANA  CON- 
CRETE  CO.    (No.  5043.) 

(Supreme  Court  of  Hmitaua.   May  1,  lOi^) 

(.  Statutes  «»226— Ltglslature  adoptlag  stat- 
ute of  other  state  presumed  to  have  adopted 
oonstniotloB  placed  thereoa. 
The  Legislature  In  enactiiig  a  atatute  pat- 
Cerued  after  that  of  another  itate  win  be  pre- 
sumed  to  hare  adopted  the  construction  placed 
tliweon  br  the  highest  court  ni  audi  atate  aa 
wdl  as  the  text 

2.  CorporatlOBa  «a»334— Persoaal  liability  of 
dirwtors  for  dlsdalmlag  Ulefal  dlvldeuii  la 
the  aataro  vf  a  penalty. 

Ber.  Code  1907,  S  3837,  as  amended  hj  Laws 

1M9,  &  37  (Rev.  Codes  1921,  |  S039).  prohibit- 
ing payment  of  dividends  except  from  the  sur- 
ploa  profits  and  the  redaction  or  increasing  of 
the  capital  stock,  except  in  spedfled  manner,  and 
malcing  the  directors  personally  liable  for  viola- 
tion thereof,  imposes  a  statutory  Uabili^  in 
the  nature  of  a  penalty  for  failure  to  obey  the 
mandate  of  the  law.  In  view  of  Rev.  Codes  1921, 
I  6008.* 

3.  Statutes  «=3l64— Statata  mMeadlap  axlttlag 
statute  "to  read  as  foiiows"  repeals  all  por- 
tlOBS  of  former  act  not  repeated  la  aew  oneu 

Where  the  Legislature  dedarea  an  existing 
atatute  to  be  amended  "to  read  aa  follows," 
etc.,  the  new  act  la  a  auhatltate  for  the  old  one, 
and  only  so  much  of  the  original  act  aa  la  re- 
peated In  the  new  one  la  continued  In  force, 
and  all  other  portions  are  repealed. 

4.  Statutes  <s=^76  ( I  >— Repeal  of  statate  takes 
away  ail  remedies  existlag  thereander. 

In  view  of  Rev.  Codes  1021.  S  96,  the  re- 
peal <tf  a  statute  without  any  reservation  talces 
away  all  the  remedies  existing  under  the  re- 
pealed act  and  defeats  all  actiona  pendiiv  under 
it  at  the  time  of  its  repeal,  particularly  where 
statute  creating  cause  of  action  providing  a 
remedy  not  known  to  the  common  law  la  re- 
pealed, 

5.  CoBstltutlonal  law  «=»I05,  145  —  Corpera- 
tlbas  «=»326— Statute  deprivlRQ  eorporatloa'a 
creditor  of  right  to  aaforoe  debt  agaiast  di- 
rectors held  not  BaooastftatloiMd  as  Impair- 
lag  obligation  of  oontraet  or  latarferlng  with 
veeted  rights. 

Laws  1019,  c.  37  (Rev.  Codes  1921,  |  6089), 
amending  Rev.  Codes  1007,  S  3837,  so  aa  to  de- 
prive creditor  of  corporation,  whose  debt  was 
contracted  prior  to  enactment  of  amendment,  of 
tiie  right  to  enforce  debt  Bgainst  directors  who 
created  the  debt  beyond  the  subscrilMd  capital 
stock,  held  not  nneonstitutional,  to  impair  the 


obligatioDS  of  contracts,  nor  to  interfere  with 
vested  rights,  since  the  directors'  liability  was 
not  founded  in  contract  and  there  waa  no  veat- 
ad  Intereat  in  an  vnuiforced  penalty. 

6.  CoBStltvtlonal  law  «=>I9I— Statute  depriv- 
ing oorporatloa's  oredftor  of  right  to  enforce 
debt  agalaat  dlreotors  held  not  "retrocpeotlva 
Uw." 

Lawa  im»,  c.  87  (Rev.  Codes  1921,  |  &ee»), 
amendbig  Rev.  Codes  1907,  |  8887,  so  aa  to 
deprive  creditor  of  corporatiou,  whose  debt  waa 
contracted  prior  to  the  enactment  of  amend- 
ment, of  the  right  to  enforce  debt  against  di- 
rectors who  created  the  debt  beyond  the  aab- 
acribed  capital  stodt,  keU  not  vtolatiTe  of 
Const  art  10^  {  18,  pnAIbitfng  tJie  enactment 
of  a  "retrospective  law,"  dnce  a  law  is  retro- 
spective which  takea  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates 
a  new  oUigation,  imposes  a  new  duty,  or  at- 
taches a  new  disability  In  respect  to  transac- 
tions or  conslderadona  already  paat  as  there 
la  no  veated  rlf^t  in  an  oaenforeed  penalty 
(citing  4  Words  and  Hiraaea  [Second  Series] 
p.  37a-RetroapectlTe  Law.) 

7.  CorporatlOBs  «=:Q46  ~  Statate  deprKInf 
oredltors  of  right  of  action  agalast  diraotora 
held  applIoaMe  to  dlreotors  wboaa  llabUIfy  at- 
taemd  prior  to  oaaetmaat;  *'ratroaiAlve"; 
"ratrospaetlva.'* 

Lawa  Ifttft,  c.  87  (Ber.  Code*  1821,  |  6080), 
amending  Ber.  Oodaa  1037,  |  8887,  ao  as  to 
deprive  corporation's  creditors  of  right  to  en- 
force debt  against  directors  who  created  debt 
beyond  subscribed  capital  stock,  Jt€l4  applicable 
to  directora  whose  liability  had  attached  prior 
to  the  amendment,  notwitbstanding  Rev.  Codes 
10^,  f  8,  iiroviding  that  no  law  ia  retroactive 
anlesB  expressly  so  declared,  such  amendment 
not  being  "retroacttra"  merely  becanae  ft  dis- 
regarded a  right  of  action  theretofore  existing, 
the  term  "retroaetlTe''  being  anonymous  with 
'VetrospectlTe.** 

tEd.  Note.— Tor  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Retroactive.] 

8.  Statntes  «=927l— Aa  to  affaot  of  Rw.  Codes, 
held  omergeney  maasaraa  to  praveat  aiiat*- 
ment  of  pending  prooeedlaDa  eaaseqaent  oa 
their  adoption  aad  aot  appileaMs  to  atatates 

gonsrally. 

Rev.  Codes  1907,  |  S,  providing  that  no  ac- 
tion or  proceeding  commenced  before  this  Code 
takes  effect  and  no  right  accrued  is  affected  by 
its  provisions,  etc.,  and  section  17,  providing 
for  the  repeal  or  abrogation  of  certain  laws, 
and  specifying  that  "this  repeal  or  abrogation 
does  not  revive  any  former  law  heretofore  re- 
pealed, nor  does  it  affect  any  right  already  ex- 
isting or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  In  tUs  Code  provided,** 
etc.,  Md  not  to  constitute  a  saving  clause  ap- 
plicable to  statutes  generally,  but  merely  con- 
sdtating  emergency  measures  intended  to  pre- 
vent the  abatement  of  pending  proceedings  and 
:  the  loss  of  existing  rights  consequent  upon  the 
adoption  of  the  Codes. 

Appeal  from  District  Comt,  Silver  Bow 
County ;  Wm.  B.  Carroll,  Judge. 

Action  by  the  Continental  ,011  Company,  a 
corporation,  against  the  Montana  Concrete 
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Companr,  a  corpraatloii.  From  order  deny- 
ing plaintiff's  application  for  the  appoint- 
ment of  a  recover  £or  Qte  defendant,  tHe 
plaintiff  appeals.  Affirmed. 

Nolan  &  Donovan  and  Harlow  Peaae,  all 

of  Bntte,  for  ai^llant. 

Cbarlea  R.  I^nard,  B.  M.  Lamb,  and  F. 
a  Fluent,  all  of  Butte,  for  respondenL 

HOU^WAT.  J.  In  an  action  pending  in 
die  district  court  of  Silver  Bow  county, 
wherein  the  Oontinental  Oil  Company  Is 
plaintiff  and  the  Montana  Concrete  Company, 
a  corporatkKi,  la  d^endant,  an  affidavit  was 
ffled  on  bdialf  of  the  plaintiff  which  recites 
that  on  Bfiardi  9.  1918,  plaintiff  recovwed  a 
Judgment  against  the  defendant  for  (367.81 
and  cootB;  that  no  part  thereof  has  been 
paid;  that  execution  has  been  tasoed  and 
xetaned  miaatlsaed;  that  between  January 
1, 1916k  and  Deeunber  81, 1918.  the  directors 
nC  the  defradaut  corporation,  J.  D.  Slemons, 
James  H.  King,  and  D.  A.  Horrlaim,  Incurred 
debts  on  behalf  of  the  oorpmatlon,  Indud- 
tng  the  debt  due  to  jdalntiff,  exceeding  the 
Bubaeribed  caidtal  rt04A  of  the  corporation 
by  more  than  928,000.  Upon  this  affidavit  an 
andicatim  was  made  to  the  court  for  the 
appolntmoit  ot  a  recover  for  the  defendant, 
to  the  end  ttiat  Ita  right  ctf  actton  against  the 
dlrectora  may  be  prosecuted,  ttie  amount  of 
their  UabiUty  recorered,  and  plaintiff's  Jndg- 
mat  satined.  After  a  hearing  upon  an  or* 
der  to  show  caos^  the  application  was  do- 
Biedf  and  i^Intifl  ai>pealed  from  the  order. 

During  the  period  when  the  Indebtedness 
eonsUtuting  the  excess  was  Incurred,  section 
S88T,  Bevlaed  Codes  1907,  was  In  fOKSu  It 
provided: 

"The  dlrectorfl  of  corporations  mast  not  make 
dividends,  except  from  the  siirplaa  profits  aria- 
tn$  from  the  bo^ess  thereof;  nor  must  they 
dMde,  withdraw  or  pay  to  the  stockholders,  or 
any  of  theni,  any  part  of  the  capital  stock;  nor 
mvt  Aey  mate  debit  iegond  their  tubtoribed 
capital  tlock,  or  reduce  or  increase  the  capital 
stodL,  except  as  hereinafter  specially  provided. 
For  a  violation  of  the  provisions  of  this  section, 
the  directors  onder  whose  administration  the 
isme  may  have  happened  (except  those  who 
amy  have  caused  their  diasent  therefrom  to  be 
entered  at  large  in  the  minntea  of  the  directors 
at  the  time,  or  were  not  present  when  the  same 
Si  happen)  are.  In  thdr  Indlvidaal  and  pri- 
vate capacity,  jointly  and  severally  liable  to 
the  corporation  and  to  the  creditors  thereof. 
In  the  event  of  its  dissolution,  to  the  tuD  amount 
of  the  capital  stock  so  divided,  withdrawn,  paid 
ovt  or  reduced,  or  debt  contracted,"  etc 

[1]  On  February  21,  1919,  section  3837 
was  amended  by  eliminating  the  words  In 
Italics  (<^pter  87,  Laws  of  1919;  section 
86S9.  Revised  Codes  1921),  and  the  question 
Is  now  presented:  'Did  this  amendment  oper- 
ate to  destroy  the  right  of  action  which  the 
defendant  oorpozation  had  against  its  dl- 
icctmsT  ▲  statute  yvtj  rimllar  to  seetlan 


8887  was  enacted  hi  California  In  1850  (St. 
18(!0,p.84S,  118)  and  With  slight  changes  was 
carried  into  the  Civil  Code  of  1872  as  sec- 
tion 800.  In  1868  the  Act  of  1860  was  con- 
strued by  the  Suiwone  Court  of  California, 
and  it  was  then  said: 

"TUb  statute  provides  for  msklng  one  per- 
son individually  liable  for  the  debto  of  another, 
and  prescribes  how  and  under  what  drenm- 
Btances  he  shall  be  held  thus  liable.  Uke  other 
statutes  which  create  a  forfeiture  or  impose  a 
iwnalty,  it  is  to  t>e  strictly  construed;  and 
every  intendment  and  presumption  is  in  favor 
of  the  defendant  in  8U(Ai  cases.**  Irvine  v.  Mc- 
Keon,  23  CaL  472. 

In  1889  section  309  of  the  Civil  Code  be- 
came the  subject  of  consideration  by  the 
same  court,  and  the  language  quoted  above 
from  Irvine  v,  McKeon  was  approved  and 
ad(^ted.  Moore  v.  Lent,  81  Cal.  502,  22  Pac. 
87S.  When  the  commissioners  appointed  to 
codify  the  laws  of  Montana  completed  the 
original  draft  of  eadi  of  the  four  proposed 
codes,  they  submitted  a  r^wrt  in  which, 
among  other  things,  it  Is  said : 

"This  [Civil]  Code  is  almost  entirely  teken 
from  the  Civil  Code  prepared  by  the  Hon.  Da- 
vid Dudley  Field  for  the  Legislature  of  tbe 
State  of  New  York,  and  tbe  Civil  Code  adopted 
by  the  stete  of  California.** 

Section  909  of  file  California  OvU  Code 
was  a^ropriated  by  our  commissioners  with- 
out change  and  in  that  form  was  adopted  by 
the  Legislature  and  became  section  438  of 
our  Civil  Code  of  1896  and  was  continued 
without  amoidment  and  incorporated  In  the 
Revised  Codes  of  1907  as  section  8887  above. 
It  wilt  be  seen  tiiat  we  borrowed  sectttm 
3837  from  California  aftw  its  character  had 
bem  determined  the  hl^iest  court  of 
that  state,  and,  under  the  familiar  rule  ap- 
plicable In  such  cases,  we  must  induU^  the 
presumption  tliat  our  l^slative  assembly 
adopted  the  construction  as  well  as  the  text, 
and  latmded  that  the  liability  imposed  up- 
on the  offending  directors  should  be  treated 
as  a  penalty  for  their  violation  of  the  law. 
Moreland  v.  M<marcb  Mln.  Co.,  S5  Mont 
419,  178  Pac.  176;  Stete  ex  rel.  Rankin  t. 
State  Board  of  Examiners,  t!9  Mont  557,  197 
Pac.  988. 

[21  In  principle,  there  is  not  any  diBtlnc- 
Hon  between  the  liability  imposed  by  section 
3837  and  that  Imposed  by  the  companion 
section  (section  401,  Civil  Code  1895 ;  section 
3860.  Rev.  Codes  1907;  section  6003,  Rev. 
Codes  1021)  for  the  falluro  of  tbe  directors 
to  file  the  required  annual  report,  and  be- 
ginning with  Cans  v.  Swltzer,  0  Mont  408,  24 
Pac.  18.  this  court  has  held  consistently  that 
the  latter  provision  is  poml  in  (diaracter; 
that  It  esteblli^es  a  new  rule  of  private 
right  unlinown  to  the  common  law ;  and  that 
the  liability  is  nether  created  by  contract  nor 
given  as  compensation  for  a  direct  and  imme- 
diate wrong  done  by  tbe  directors  to  the-ered- 
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Itan.  Tba  most  recoit  case  affirming  the  rule 
to  Butler  T.  Petera,  %  Mbnt  — ,  205  Pac.  247. 
Hie  same  reason  which  prompted  the  deci- 
sion in  each  of  the  last  class  of  cases  com- 
pels the  conclusion  that  the  liability  Imposed 
by  section  3837  Is  purely  statutory  and  la  In 
the  nature  of  a  penalty  for  failure  to  obey  the 
mandate  of  the  law,  and  this  to  In  harmony 
with  the  decided  weight  of  authwity.  Moss 
V.  Smith.  171  GaL  777,  156  Pac  90;  Chase 
T.  Curtis,  113  IT.  S.  4S2,  6  Sap.  Gt  S54,  28 
It.  ma.  1038;  ^rk  Bank  T.  Bonsen,  158  U. 
S.  837.  15  Sup.  a.  891,  30  L.  Bd.  1008; 
Savage  t.  Shaw,  195  Mass.  571,  81 N.  A.  803, 
122  Am.  St  272, 12  Ann.  Cas.  806;  Mtch- 
01  r.  Hotchklsa,  48  Conn.  9,  40  Am.  B^ 
146;  Lelghtott  Campbell.  17  B.  I.  01,  20 
AtL  14,  0  L.  B.  A.  1B7:  Steck  T.  Prentice, 
43  Colo.  17,  96  Pac  652;  'Stiirges  t.  Burton, 
8  Ohio  St  216,  72  Am.  Dec.  582;  4  Fletcher, 
Cyclopedia  CwporatlonB,  f  2607;  Ite  Cl  J. 
107. 

[3]  Chapter  87,  Laws  of  1919,  provides: 

"That  section  8837  of  tbe  Bevised  Codes  of 
the  State  of  Montana  of  1007  be,  and  the  same 
is  hereby,  amended  to  read  as  follows,  to  wit:" 
Then  follows  the  section  as  amended  and  tbe 
conclusion:  "All  acts  and  parts  of  acts  In  con- 
flict herewith  are  hereby  repealed." 

It  is  the  rule  in  this  state,  and  elsewhere 
generally,  that  whenever  the  Legislature  de- 
dares  that  an  existing  statute  is  to  be  amend- 
ed "to  read  as  follows,"  etc.,  It  thereby  evinces 
an  intention  to  make  the  new  act  a  substi- 
tute for  the  old  one  and  that  so  much  only 
of  the  original  act  as  to  repeated  In  the  new 
one  Is  c<mtinued  In  force,  and  all  portions 
omitted  from  the  new  act  are  r^ealed.  City 
of  Helena  t.  Bogan,  27  Mont  136,  69  Pac. 
709;  State  ex  rd.  Jaoobson  v.  Board,  47 
Mont  631.  134  Pac  291;  State  ex  reL  Paige 
T.  Dtotrlct  Court,  64  Mont  332,  169  Pac 
1180.  The  effect  of  the  amendm^t  made  to 
section  3837  was  to  repeal  the  statute  which 
imposed  a  liability  upon  the  dlrectora  of  a 
corporation  for  incurring  debts  beyond  the 
corporation's  subacrlbed  capital  stock.  What 
^eet.  If  any,  had  thto  repeal  upon  the  di- 
rectOT's  Uablllty  existing  at  tbe  time  the  new 
act  became  effective? 

[4]  The  ri^t  of  action  against  the  di- 
recting reeognized  by  section  8837  was  one 
created  by  the  statute  itself,  one  which  did 
not  eztot  at  common  law,  and  the  amending 
statate  does  not  omtaln  any  saving  danse. 
It  to  the  general  rule  that  the  repeal  of  a 
statute  without  any  reservation  takes  away 
all  the  ronedles  extoting  under  the  repealed 
act  and  defeats  aU  actions  pradlng  under  it 
at  tiie  time  of  its  repeaL  ^e  rule  to  peca- 
Itorly  a]K>Ucable  to  the  repeal  of  a  statute 
which  creates  a  cause  of  action  ^vlding  a 
remedy  not  known  to  the  common  law.  80 
Cyc  1228.  The  ^Indple  to  in  harmony  with 
that  declared  bj  our  own  Codes.  Section 
96,  Beviaed  Codes  1921  (section  294,  FoL  CodeJ 


1895;  section  121,  Rev.  Codes  1907)  dedares: 

"Any  statute  may  be  repealed  at  any  time, 
except  when  it  is  otherwise  provided  therein. 
Persons  acting  under  any  ststute  are  deemed 
to  have  acted  in  contemplation  of  thto  power 
of  rc^eaL** 

In  86  Cyc  1227,  It  is  said: 

"The  repeal  of  a  statate  nnder  which  pen- 
alties recoverable  in  a  civil  action  have  been  in- 
carred,  will  operate  to  take  away  all  rights  to 
the  recovery  of  nuch  penaltiea  either  by  the 
public  or  by  individuals,  unless  such  rights  are 
preserved  by  a  saving  clause,"  etc. 

iW\  Counsel  tbr  plalntiir  contoid  that  U 
the  ettect  of  chapter  87  to  to  destroy  ther^t 
of  action  extoting  against  the  directors.  It  Is 
invalid  as  impairing  the  oblii^tion  of  oon- 
faract  and  interfering  with  vested  rights. 
The  answer  to  thto  omtoatton  to  ptoln.  TtM 
directors'  llaMltty  is  not  founded  In  contract, 
and  there  to  not  any  such  thing  known  to 
the  law  as  a  vested  Interest  in  an  unoiftwced 
pmalty.  Gregory  r.  Bank,  8  OAo.  832,  25 
Am.  B^  760;  Norrls  v.  OroAet,  13  How. 
429,  U  U  Ed.  210;  Bay  City,  etc.  By.  Co.  ▼. 
Austin,  21  Mich.  301;  Andarsw  Byrnes, 
122  Cal.  272,  64  Pac  821. 

[I]  Again,  counsel  contend  ttoAt  If  the  ^- 
fect  of  diapter  87  to  to  wipe  out  ttte  extoting 
Uablllty  of  directors,  it  viototes  section  13, 
art  15  of  our  Constltutiim,  which  provides : 

"Tbe  legislative  assembly  shall  pass  no  law 
for  the  benefit  of  a  •  •  *  corporation,  or 
any  individual  or  association  of  individuals,  ret- 
rospective in  Its  operation." 

We  are  nnaUe  to  admit  thb  validity  ot 
this  nmtentton.  "A  law  to  restrospectlve  in 
Its  legal  sense  wbldt  takes  away  or  Imi^irs 
vested  rights  acquired  under  aristing  laws 
or  creates  a  new  obllgatlonT  Imposes  a  new 
duty  or  attaches  a  new  disablUty  In  reqiect 
to  transactions  or  considerations  already 
past"  7  Wwds  and  Phrases,  First  Series, 
p.  6199;  4  Words  and  Rirases,  Second  Soles, 
p.  373.  As  we  have  observed,  then  to  not 
any  such  thing  known  to  the  law  as  a  vested 
right  in  an  unenforced  penalty,  and,  since 
the  only  ^ect  of  chapter  87  to  to  relieve  the 
directors  of  their  individual  UabiUty  for  tbe 
penalty  imposed  by  sectitm  8837,  it  does  not 
impinge  upon  the  constitutional  limitation 
above. 

[7]  Section  3.  Revised  Codes  1921  (section 
Z,  Pol.  Code  1895;  section  8,  Bev.  Codes 
1907)  dedares: 

"No  law  contained  in  any  of  1h%  Codes  or  oth- 
er  statutes  of  Montana  to  retroactive  unless 
expressly  so  dedared." 

From  this,  counsd  argue  that  diapt«  87 
cannot  be  held  to  rdleve  directors  whose 
liability  had  attached  prior  to  F^tiruary  21, 
1919 :  but  the  argument  has  Its'  foundation 
In  the  erroneous  asanmptlon  that  chapter  87 
to  retroacttve  merdy  because  It  destn^  a 
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right  of  action  theretofore  existing.  The 
tOTiB  "retroactlTe"  and  "retrospective,"  as 
applied  to  laws,  are  used  tnterchangeablj' 
and  are  STnonymous  (Century  Dictionary; 
Standard  Dictionary ;  Bairden  v.  Holden, 
15  OlLio  St  207),  and,  as  observed  heretofore, 
chapter  S7  does  not  fall  within  any  well- 
recognized  deOnltkm  of  the  temu  **retro- 
spectlTe  law." 

In  4  Fletcher,  Cyclopedia  Corporations,  } 
2807,  the  character  of  a  statute  aach  aa  sec- 
tion 3S37,  and  the  effect  of  its  repeal,  are  dis- 
cussed at  length.   It  is  said: 

is  generally  held  that  svdi  atatotes  are 
penal  in  snch  a  sense  that  they  may  be  repeded 
at  any  time,  even  after  an  action  baa  been  com- 
menced by  a  creditor,  without  Tiolatlng  consti- 
totional  prohibitions  against  laws  impairing  th» 
ebUgation  of  contracts  or  interfering  with  vested 
rights;  and  that  a  creator  lias  no  vested  right 
under  ■uch  a  statute  against  an  officer  until  he 
has  recovered  a  Judgment  gainst  him.  In  sudi 
a  cas^  the  Le^latnre  may  repeal  a  atatute  im- 
posing upon  <£rectors  or  other  officers  a  penal 
liability  for  corporate  debts,  not  only  as  agiUnst 
existing  creditors,  but  also  as  against  credi- 
tors who  have  commenced  an  action,  and  after 
the  repeal  no  judgment  can  be  rendered."  2 
Thompson  on  Corporations,  |  1331;  Credit 
Men's  Adjustment  Co.  v.  Ytckery,  62  Colo.  214, 
1(0.  Pac.  297. 

In  support  of  their  omteotioii  for  a  con- 
trary rule,  connad  for  idalntlft  tdte  12  C.  J. 
917;  but  the  subject-matter  there  dealt  with 
Is  fbe  UaUlU?  ol  atodcholder^  and  counsel 
taU  to  dtatlngulrfi  between  the  cbaracto*  of  a 
stodchoUter^  UabtUty  and  tbe  liablUty  Im- 
posed upon  a  director  as  sucdi — a  disUnctlon 
leeocnised  by  aU  authoritieB.  Wiles  Suy- 
dam,  64  M.  T.  178;  Flash  t.  Connectlcnt,  109 
U.  S.  371,  8  Sup.  Ct  2S8,  27  U  Ed,  966. 

[1]  But  counsel  fw  plalntUC  insists  that  we 
bave  in  tbls  state  a  genoal  saving  statute, 
and  ref  »aioe  la  made  to  secttons  8  and  17 
of  tbe  Bevlaed  Codes  of  1907.  SecUoa  8 
provides: 

"No  action  or  proceeding  commenced  be- 
fore this  Code  tabes  effect,  and  no  right  ac- 
cmed,  is  affected  by  its  provisions,"  etc 

Section  17  provides  tor  Quo  repeal  w  abro- 
gation of  certain  laws,  and  tlien  proceeds: 

'This  repeal  or  abrogation  does  not  revive 
any  former  law  heretofore  repealed,  nor  does 
it  affect  any  right  already  existii^  or  accrued, 
or  any  action  or  proeee^ng  already  talnn,  ex- 
cept aa  in  this  Code  provided,"  etc 

like  provisionB  arp  fotmd  in  the  Codes  of 
1886  and  of  1921.  These  sections  do  not  In 
any  sense  con^tute  a  saving  clause  ai^llca- 
ble  to  statutes  generally.  They  are^  as  their 
very  terms  suggest,  emergency  measures  in- 
tended to  prevent  the  abatonent  of  pending 
proceedings  and  the  loss  of  existing  rights 
consequent  upon  the  adoption  of  the  particu- 
lar Codes,  and  extend  no  further. 


No  action  had  been  prosecuted  to  judgment 
against  the  directors  of  the  Montana  Con- 
crete Company  prior  to  tbe  enactment  of 
chapter  37,  and,  since  by  tbe  terms  of  that 
act  their  liability  was  extinguished,  no  pur- 
pose could  be  serred  by  tb»  appolntnuot  ct  a 
receiver. 

The  order  Is  affirmed.  ^ 

Affirmed. 

COOPER  and  GAIiEJN,  JJ.,  and  ATEKS, 
District  Judge,  sitting  in  place  of  RSTN* 
OLDS,  X,  dlsauallfled,  concur. 


(63  Hont.  »1) 
LINSE  V,  ZASTROW.   (No.  4802.) 

(Supreme  Court  of  Montana.    May  1,  19^. 
Bebeering  Denied  June  J6,  1922.) 

1.  SpeoMo  performaaes  «a»ll4(2)— CosiiilalBt 
heli  demsrrabls  for  fallsro  to  show  eosslter- 
alios  for  the  eohtraet. 

Complaint  for  spedfie  performance  of  con- 
tract to  convey  land,  spectfying  the  considera- 
tion as  "the  sum  of  one  dollar  and  other  val- 
uable considerations,  •  •  •  the  receipt  of 
which  is  hereby  adknowledged,"  not  specifying 
nature  of  other  valuable  considerationB,  Aeld 
demurrable  for  failure  to  show  tiie  eouidera- 
tion  for  tbe  contract 

2.  Speiriflo'performanoe  9=»l  14(2)— Gomplalat 
niast  shew  eenslderallos  far  the  ooatrut. 

Though  inadequacy  of  consideration  for  a 
contract  to  convey  land  is  a  matter  of  defense 
in  suit  for  specific  performance,  the  complaint 
in  snch  action  most  show  the  consideration  for 
the  contract, 

3.  Veador  and  purdiaser  <8=>2I— Contract  beiri 
not  void  for  Indeflnlteaess. 

Contract  for  conveyance  of  land,  by  which 
purchaser  agreed  to  pay  vendor  "the  sum  of 
one  dollar  and  other  valuable  considerations 

($  ),  under  date  hereof,  the  receipt  of 

which  is  hereby  acknowledged,"  held  not  void 
for  Indeflniteness,  as  against  contention  that 
the  consideration  could  not  be  determined 
Iherefrom;  the  clause  "the  receipt  of  which 
is  hereby  adcnowledged"  having  reference  to 
"other  valuable  considerations"  aa  well  aa  to 
the  "one  doUar." 


4.  Coatraets  ^=>I53— Vaild  eoastniotlOB  adopt- 
ed If  pessfUSi 

If  of  two  constructions  one  win  render  a 
contract  valid  and  the  other  void,  the  valid  con- 
struction will  be  adopted  if  tt  can  be  done 
without  violence  to  the  ascertained  intentlon.of 
the  parties. 

Commission's'  Oirinloii. 
Appeal  from  District  Oour^  Fergns  Ooun- 
ty ;  Jack  Briscoe,  Judge; 

Action  by  Louise  Llnse,  as  administratrix 
of  the  estate  of  Auguste  Zastrow,  against  Au- 
gust Zastrow.  Prom  judgment  for  plaintiff 
and  from  order  doiying  defradant* s  motion 
for  a  new  trial,  the  defendant  appeals 
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Jadgment  and  order  rerereed,  and  cause  re- 
manded, wltb  directions. 

Belden  &  De  Kalb  and  Merle  O.  Qroene,  all 
of  Lewistown,  tor  appellant 

E).  E.  Hatson  and  John  A.  Coleman,  both 
of  Lewlstown,  for  reepcmdent 

PO&fEROT,  O.  O.  TbiB  Is  an  action  by  the 
administratrix  of  the  estate  of  the  vendee 
for  the  spedflc  performance  of  a  -  contract 
for  the  conveyance  of  land.  The  contract  as 
set  forth  in  the  complaint  la  as  folloira: 

"This  agreement,  made  and  entered  Into  thla 
IStb  day  of  January,  1911,  by  and  between 
August  Zastrow,  of  Moore,  Fergus  coonty, 
Montana,  party  of  the  first  part,  and  Augnate 
Zastrow,  of  Moore,  Fergus  county,  Montana, 
party  of  the  second  part,  witnesseth: 

"Tbat  the  said  party  of 'the  first  part,  in  con- 
sideration of  the  covenants  and  aneements 
on  the  part  of  the  said  party  of  ue  second 
part  hereinafter  contained,  agrees  to  sell  and 
convey  onto  the  said  party  of  the  second  part, 
and  the  said  party  of  the  second  part  lu^rees 
to  buy  all  that  certain  lot  and  parcel  of  land, 

including    situated  in  Fergus  county, 

Montana,  and  described  as  follows,  to  wit:  The 
east  half  of  the  northeast  quarter  of  section 
eleven  south  of  the  public  highway;  the  north- 
east quarter  of  the  southeast  quarter  of  sec- 
tion eleven;  the  east  half  of  the  northeast  quar- 
ter and  the  east  half  of  the  southeast  quarter 
of  seettoii  fourteen  In  township  fourteen  north 
of  range  fifteen  east  «f  the  Montana  Meridian 
in  Montana,  containing  approximately  275  acres 
for  the  sum  of  one  dollar  and  other  valuable 
considerations  and  the  said  party  of  the  sec- 
ond part,  in  consideration  of  the  premise* 
agrees  to  pay  the  said  party  of  the  first  part 
the  sam  of  one  dollar  and  other  valuable  con- 
siderations {$—  )  dollars,  on  the  date  ndi*e- 

of,  the  receipt  of  which  is  hereby  acknowledged, 

arid  ($ — - — )  dollars  on  or  before  — >  , 

19  ,  and  ($  r)  dollars  on  or  before 

 ,  19  i  and   r  ($  )  dollars 

on  or  before  ,  19  ,  and  ($ — — ) 

dollars  on  or  before  ,  19  aD  deferred 

payments  to  bear  interest  at  the  rate  of  6  per 
cent,  per  annum,  and  the  party  of  the  first; 
part  agrees  to  furnish  the  party  of  the  second 
part  an  abstract  of  title,  showing  that  he  has 
a  fee  simple  title  to  the  said  lands  and  that  it 

is  free  from  incumbrance,  within  (— i  ) 

days  after  the  date  hereof,  and  further  agrees 
that  upon  receiving  the  said  payments  at  the 
times  and  In  the  manner  above  mentioned, 
that  he  win  execute  and  deliver  to  the  said 
party  of  the  second  part  or  to  his  assigns,  a 
gopd  and  sufficient  warranty  deed  of  the  above 
described  property,  and  agrees  tbat  he  will  pay 
all  state  and  county  taxes  upon  the  said  prop- 
erty for  the  year  19  . 

"It  is  mutually  agreed,  by  and  between  the 
parties  hereto,  that  in  the  event  of  a  failure 
to  comply  with  the  terms  hereof  by  the  party 
of  the  second  part;  Uie  party  of  the  first  part 
shall  be  released  from  all  obligations  in  law 
and  equity  to  convey  the  said  property  and  the 
said  party  of  the  second  part  shall  forfeit  all 
right  hereto,  and  the  said  party  of  the  first 
part  shall  beep  and  retain  the  moneys  paid 
thereon  for  his  own  personal  use,  and  the  same 


shall  be  considered  as  payment  of  an  option 
and  rents  upon  the  said  lands  from  the  date 
hereof  until  the  time  of  the  failure  of  the  par- 
ty of  the  second  part  to  comply  herewith. 

"It  is  agreed,  by  and  between  the  parties 
hereto,  that  this  agreement  and  all  of  the  cove- 
nants hereof  shall  extend  to  and  bind  the  heirs, 
executors,  administrators  and  ssslgns  of  both 
of  the  parties  hereto. 

"In  witness  wbereot  the  respective  parties 
hereto  have  hereunto  set  their  hands  end  seals 
the  day  and  year  in  this  agreement  first  above 
written.  [Signed]  August  Zastrow. 

"[Kgned]  Augnste  Zastrow. 

"Witness: 

"[Signed]   U  V.  Jackson. 
'"[Signed]  Jno.  A.  Nelson." 

'  The  plaintiff  In  her  complaint  allies  that, 
at  the  time  of  the  execution  of  the  contract, 
all  of  the  conditions  precedent,  or  otherwise, 
were  dnly  fulfilled  and  performed,  and  the 
full  consideratl<m  for  the  conveyance  of  the 
lands  was  received  and  acknowledged  by  the 
defendant,  and  nothing  furtha  was  to  be 
done  exc^  to  execute  a  good  and  sufficient 
deed  for  the  land.  The  complaint  does  not 
contain  any  allegation  as  to  what  was  the 
consideration  for  the  contract,  other  than  by 
maldng  the  contract  a  port  of  the  complaint. 
The  sufiSdency  of  the  complaint  was  chal- 
lenged by  g^eral  demurrer  and  by  objection 
to  the  Itttrodaction  of  any  testlm(my  at  the 
triaL 

The  appeal  Is  from  a  Judgment  for  the 
plaintiff  and  from  an  order  denying  defend- 
ant's motion  for  a  new  triaL 

[1 ,  Z]  Tbe  demurrer  should  have  been  sus- 
tained. Whll^  In  a  suit  for  spedflc  perform- 
ance, Inadeqoacy  ot  consideration  Is  a  mat- 
ter of  defense,  it  Is  necessary  that  the  com- 
plaint show  the  consideration  for  the  con- 
tract Mayger  v.  Cruse,  5  Mont  485,  6  Pac. 
333;  Fhilen  v.  Heinze,  28  Mont  548^  7S  Pac. 
123;  Traphagen  t.  Eh>k,  30  Mont  662,  77 
Pac.  68. 

[S,  4]  Cootts^  for  the  defoidant  attack  the 
contract  for  indeflnlteoees,  coBteadlng  that  tt 
cannot  be  detmnlned  thertfrom  what  the 
contideration  Is,  w  when  It  Is  to  be  paid.  It 
is  contended  that  the  cdause,  "the  receipt  of 
wbldi  is  her^  acknowledged,**  nt&a  only 
to  that  jnrt  of  the  consideration  redted  as 
"one  dollar**  and  not  to  the  words  following, 
"and  other  valuable  considerations."  This 
contention  cannot  be  maintained.  It  la  ap- 
parent from  the  language  used  that  the  v&x- 
dor,  by  the  terms  ot  his  cmtract  acknowl- 
edged the  receipt  of  the  entire  conslda'atlon, 
whatever  that  consld^ation  was.  Omitting 

the  characters  and  word  "(f  )  dollars," 

being  one  of  various  blanks  in  the  contract 
used  by  the  parties,  which  were  not  filled, 
doubtless  as  not  applicable  to  the  agreement 
they  desired  to  make,  and  the  clause  reads: 

"The  sum  of  one  dollar  and  other  valuable 
considerations  on  the  date  hereof,  the  receipt 
of  which  is  hereby  acknowledged,** 
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M»  dollar  on  the  date  heref^  lectipt  of 
wblch  Is  her^y  ai^owledsed.  and  other  val- 
uble  condderatlons,"  the  meaning  cmtended 
for  by  defendant  would  be  conveyed.  "If  of 
two  coDBtrucdons  one  will  render  a  contract 
•  «  *  valid  and  the  other  void,  the  for* 
mer  will  be  adopted,  if  It  can  be  done  with- 
cpQt  violence  to  the  ascertained  intention  of 
tbe  parties.'*  Flnley  t.  School  District  Na 
1,  51  Mont.  4U.  153  Pac.  lOLO.  See,  also, 
section  7534.  B.  O.  M.  1921. 

It  will  not  be  necessary  to  notice  the  other 
errors  presented  by  the  defendant,  as  the 
matters  are  not  likely  to  arise  on  another 
trl^  of  the  cause. 

Tbe  question  as  to  whether  an  action  snch 
u  this  can  be  maintained  by  an  administra- 
tor was  not  presented  and  is  not  decided. 

It  Is 'recommended  that  the  Jadgment  and 
order  be  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  demarcer  to 
tbe  complaint 

PER  CDBIAH.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der ai^tealed  from  are  reversed,  and  the 
cause  ts  remanded  to  the  district  court,  with 
directions  to  sustain  tbe  donurrar  to  the 
complaint. 

ATBBe.  Z>iBtrlct  Judge,  sitting  in  irtace  of 
Mr.  Justice  BQTNOLDS.  being  dlaqnalifled. 
tikes  no  part  in  the  forgoing  decision. 


(E3  Mont.  SS3) 

li  re  EXTENSION  OF  BOUNDARIES  OF 
CROW  CREEK  IRR.  DIST. 

Petition  of  KIMPTON  tt  aL 

(No.  4760.) 

(Sapreme  Coart  of  Montana.    May  8,  1922.) 

1.  Waters  and  water  ooarsas  <8=»226  —  Only 
Isais  sfMoially  beneAted  may  be  Indnded  In 
Irrlpallon  distrlot  against  will  of  owner. 

Dader  Rev.  Codes  1921,  |  7169,  only  sucb 
lands  as  will  be  specially  benefited  may  be  in- 
duded  within  a  proposed  irrigation  district 
acainst  tbe  will  of  the  owner. 

2.  Cenatltntlonal  law  ^290(3)— Waters  and 
water  courses  «=>2t^lnoln8loa  of  nonoon- 
tentliig  owaer's  land  In  Irrigation  distrlot  nay 
ke  eiraeled  only  by  das  proeesa  of  law. 

The  indosion  of  a  particular  tract  of  land 
in  an  irrigation  district  subjecting  It  -  to  its 
pro  rata  burden  of  expense  in  the  construction 
and  operation  of  the  system  deprives  a  non- 
eonsenting  owner  of  bis  property  to  tbe  ex- 
tent of  tbe  harden  imposed,  and  sndi  depriva- 
tloB  can  be  effected  only  by  dne  process  ol  law, 
whiA  contemplates  that  snch  owner  must  be 
afforded  adequate  oppmrtnail^  to  be  heard. 


tbair  entirety. 

A  statute  is  passed  as  a  whole  and  not  in 
parte  or  sections,  the  division  into  sections  bS" 
ing  merely  a  matter  of  convenient  reference, 
and  in  ascertainisg  the  intention  of  tbe  Legisla- 
ture statutes  must  be  considered  in  their  en- 
tirety. 

4.  Statntee  ^»23S--Soope  and  extent  of  irlv- 
lleges  stated  In  dedaratory  sections  oeatrol 
and  Interpret  all  subsequent  sections. 

It  is  the  general  rule  in  construction  of 
statutes  that,  when  the  scope  and  extent  of  tbe 
privileges  are  once  stated  in  the  declarator; 
aections,  the  character  of  the  grant  as  .tbus 
disclosed  controls  and  interprets  all  subsequent 
sections,  and  it  is  unnecessary  to  restate  the 
character  thus  diadooed;  hot  those  snbseqnent 
sections,  unless  there  be  words  of  limitation, 
wHl  be  nnderstood  as  coextensive  with  and  ap- 
plicable to  the  foil  scope  and  extent  of  the 
powers  theretofore  granted. 

9.  Waters  and  water  courses  «=>226— Statute 
held  to  provide  hearing  for  nonoonsentlng 
owners  before  lands  Induded  In  extension  of 
Irrigation  district. 
Under  Rev.  Codes  1921,  |  7189,  providing 
that  in  the  extension  of  boundaries  of  existing 
irrigation  district  a  petition  designating  time 
for  hearing  must  be  filed  and  dne  notice  given 
and  pobUc  hearing  liad,  in  view  of  general 
statute  providing  for  the  creation  of  the  dis- 
trict, Aeld,  that  ample  opportunity  is  afforded 
nonconsentlng  landowner  to  be  heard  before  bis 
lands  are  included  In  the  district  and  tor  a  re- 
view of  tbe  proceedbags  on  sppeaL 

6.  Waters  aid  water  eoirsaa  ^226-Speolal 
ftadlnga  that  lands  of  nonoonssntlng  owners 
Induded  In  sxtenslon  of  Irriontlon  distriet  un- 
necessary. 

Rev.  Codes  1921,  H  71661-7264,  does  not  re- 
quire a  special  finding  tiiat  lands  of  noQcon- 
senting  owner  included  in  the  creation  or  ex- 
tension of  an  irrigstion  district  will  be  special- 
ly benefited,  but  tbe  order  creating  tbe  district 
or  extending  its  boundaries  amounts  to  a  find- 
ing of  every  fact  necessary  to  tbe  vslidl^  of 
the  order. 

7.  Waters  and  wster  ooursee  «»226— In  pro- 
ceedings to  extend  district,  evidnneet  tbeuflb 
not  preserved,  nay  he  aattiad  In  bill  of  ex- 

eeptloQs. 

Under  Rev.  Codes  1921,  {  7255,  making 
rules  of  pleading  and  practice  provided  by  the 
Code  of  Civil  Procedure  applicable  to  proceed- 
ings for  extension  of  irrigation  districts,  tbe 
fact  that  in  snch  a  proceeding  tbe  evidence  was 
not  taken  down  and  preserved  did  not  deprive 
the  objectors  of  the  right  to  have  the  evidsnes 
as  far  as  obtainable  settled  In  s  bin  of  sx- 
ceptionsw 

8.  Appeal  and  error  <8=>907(3)  —  Where  no 
bill  of  exoeptloas  tiled,  prooedure  presunad 
regular. 

Where,  In  proeeedinga  to  extend  bound- 
ariea  of  an  irrigation  district,  no  Un  of  excep- 
tions was  died,  It  wHlr  be  preatmied  on  appeal 
that  the  trial  cotot  ngnlariy  heard  and  deter- 
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mined  Uie  qnestion  of  whether  the  inehided 
landa  of  nonconBeotinf  owners  were  benefited. 

9.  AppMl  and  error  «s>S98  —  Trusntttlni 
original  petltioa  tfsapprovetf. 

niere  is  no  authoritr  for  the  practice  of 
trannoitting  the  original  petition  in  a  cause  to 
be  renewed*  ud  andi  practice  ia  expressly  dia- 
approrad. 

Appeal  from  District  Court,  Broadwater 
County;  B.  H.  Goodman,  Judge. 

In  the  matter  of  ttie  application  of  Adnah 
M.  Kington  and  othera  for  the  extmslon  of 
the  boundariea  of  Chrow  OreA  Irrigation 
Dlatrict  and  for  the  Indualfm  of  their  own 
and  other  landa  within  the  dlatrict  Fnan 
an  order  for  petitioners,  objectors  appeaL 
Affirmed. 

E.  E.  Cheadl^  of  Lewlstown,  for  appel- 
lants. 

Walsh,  Nolan  &  ScalUm,  of  Helena,  fbr 
respondents. 

HOLLOW  AT,  J.  The  Crow  Greek  irriga- 
tion district,  in  Broadwater  county,  was 
established  In  February,  1919.  In  July,  1920, 
a  petition  in  due  form,  bearing  the  necessary 
number  of  signatures,  was  presented  to  the 
district  court,  praying  that  the  boundaries 
of  the  district  be  extended  to  include  certain 
lands  which  were  particularly  described.  On 
the  same  day  an  order  was  made  designating 
a  time  and  place  for  hearing,  and  notice 
was  given  as  required  by  statute.  At  the 
hearing,  C.  E.  Adams.  L.  D.  Blodgett,  B. 
F.  Cobb,  and  the  Adams  Realty  Company, 
owners,  respectively,  of  tracts  of  land  de- 
scribed in  the  petition,  objected  In  writing 
to  the  Inclusion  of  their  lands  or  any  of 
them.  Upon  the  conclusion  of  the  hearing 
the  obJecttCHis  were  overruled  and  an  order 
was  entered  granting  the  prayer  of  ^e  peti- 
.  tioo  and  extending  the  boundaries  of  the  dis- 
trict. Prom  that  order  the  objectors  ap- 
pealed. 

[1}  Our  district  Irrigation  statute  became 
effective  March  18,  1909  (chapter  146,  Laws 
1900).  With  some  sUght  amendments  and 
additions  it  has  been  carried  forward  and 
la  now  comprised  in  sections  7166-7264,  Re- 
vised Codes  1921.  The  statute  deals  general- 
ly with  the  organization  of  irrigation  dis- 
tricts, the  powers  and  duties  of  the  govern- 
Ing  boards,  the  extension  of  the  boundaries 
of  existing  districts,  the  construction  of  nec- 
essary Irrigation  works,  the  acquisition  of 
rli^to  of  way  and  other  properties,  the  Issu- 
ance of  bonds,  the  levy  and  collection  of  spe- 
cial assessments,  the  dissolution  of  districts, 
and  some  miscellaneous  matters  of  proce- 
dure. In  Its  general  leglslatlTe  plan,  our 
statute  Is  modeled  after  the  Wright  Law  of 
California  (O'Neill  v.  Yellowstone  Irrigation 
Dtstriet,  44  Mont  492, 121  Pac  283).  the  con- 
stitutionallty  of  which  has  been  established 


by  numerous  dedslms  of  the  California 
court  and  by  ttie  deddcm  of  the  SoEHreme 
Court  of  the  United  States  in  Fallbrook  Ir- 
rigation Dlat  T.  Bradley,  164  U.  S.  112. 
17  Sup.  Ct.  06.  41  L.  BO.  869.  By  our  stat- 
ute tb»  Leglalatnre  has  not  designated  any 
particular  district  as  subject  to  the  provi- 
sions of  the  act  and  has  not  assumed  to  de- 
termlne  the  diaracter  or  quality  of  oKf  spe- 
dflc  lands  whldi  may  be  Included  In  a  given 
district  It  goes  no  further  than  to  pre- 
scribe the  oondittons  whldi  must  etlat  in 
order  to  permit  the  InduMon  of  any  lands. 
It  declares  tliat  all  included  lands  must  be 
susceptible  of  irrigation  trom  the  nme  gen- 
eral source  and  by  the  same  gmeral  syatem 
of  works  (sectioD  7160),  but  the  ezlatoice  of 
these  facts  alone  la  not  sufflcl«it  to  author- 
ize the  Inclusion  of  partlcdlar  lands  against 
the  wUI  of  the  owner.  Section  7169  declares : 

"Nor  shall  any  lends  which  will  not.  In  the 
judgment  of  the  conrt,  be  benefited  by  irriga- 
tion by  means  of  said  system  of  works,  nor 
shall  lands  already  under  irrigation,  nor  lands 
having  water  rights  appurtenant  thereto,  nor 
lands  that  can  be  irrigated  from  sources  more 
feasible  than  the  district  system,  be  Indoded 
within  such  proposed  district,  unless  the  oim- 
er  of  such  lands  shall  consent  In  writing  to  the 
inclusion  of  such  lands  in  the  proposed  dis- 
trict" 

In  other  words,  the  ftmdamental  principle 
which  underlies  the  statute  is  that  only  such 
landa  as  will  be  specially  Imieflted  may  be 
Included  against  the  will  <tf  the  owner  or 

owners. 

[Z]  In  this  iMTOceedlng  the  validity  of  the 
act  in  its  entirety  is  not  assailed,  but  it  ia 
contended  that  the  enforcement  of  the  provi- 
sions for  the  extension  of  the  boundaries 
of  an  existing  district  operates  to  deprive  the 
nonconsentlug  landowner  of  his  property 
without  due  process  of  law,  and  this  objec- 
tion has  Its  foundation  In  the  assumption  that 
the  statute  does  not  provide  for  any  hearing 
upon  or  determination  of,  the  question:  Will 
the  lands  Included  in  the  extended  area 
reap  any  benefit  from  the  Improvement?  It 
will  be  conceded  at  once  that  the  Inclusion 
of  a  particular  tract  of  land  and  sobjectins 
It  to  its  pro  rata  part  of  the  burden  of  the  ex- 
pense necessarily  Incident  to  the  construction 
of  the  works  and  the  operation  of  the  syatnn 
will  deprive  the  nonconsmting  owner  of  his 
property  to  the  extent  of  the  burden  thus  Im- 
posed; that  such  deprivation  can  be  ef- 
fected (mly  by  due  process  of  law ;  and  that 
due  process  of  law  contemplates  that  the 
ovnier  must  first  be  afforded  adequate  op- 
portunity to  be  heard. 

[3]  Counsel  for  appellants  directs  his  at- 
tack to  the  provisions  of  section  7189,  and 
It  may  be  true  that,  if  that  section  be  segre- 
gated from  the  other  portions  of  the  statute 
and  considered  alone,  some  basis  ml^t  be 
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found  for  the  contratlon  advanced,  but  tbe 
itatate  consists  of  numerous  sections,  all 
relating  to  the  same  general  subject— the 
oeatlon,  organization,  government,  and  ex- 
taiBloD  of  Irrigation  districts— and  it  Is  an 
elementary  rule  of  statutory  construction 
ttiat,  In  ascertaining  the  intention  of  the 
L^lslatnre,  the  statute  must  be  considered 
In  Its  entirety.  Hie  reason  for  the  rule  Is 
maolfest.  A,  statute  Is  passed  as  a  whole 
and  not  in  parts  or  sections,  and  the  divi- 
sion Into  sections  is  merely  a  matter  of  con- 
venieDt  reference.  25  R.  C.  L.  1000.  It  is 
true  that  section  7169  appears  early  In  tbe 
statute  and  relates  primarily  to  tbe  organ- 
iaOon  of  a  district,  bat  it  de<aarai  Ilia  gen- 
eral policy  of  the  law. 
[4]  Again: 

"It  Ii  a  general  role  in  tht  eonstmctlon  of 
statutes  that  when  In  the  eariy  and  declaratory 
seetions  the  scope  and  extent  of  the  power 
and  privileges  granted  are  once  stated,  tbe 
character  of  tbe  grant  as  thaa  disclosed  con- 
trols and  interprets  all  snbseqnent  sections, 
and  it  Is  nnnecessary  in  each  snbsegnent  sec- 
tion to  restate  or  use  words  and  expressions 
wUch  shall  fully  disclose  the  extent  of  those 
powers  and  privflegei;  bat  these  snbseqaent 
Kctions  will  be  understood  (unless  there  be 
viwdB  of  restriction  and  limitation  therein)  as 
coextensive  with  and  applicable  to  the  scope, 
and  the  foil  scope,  and  extent,  of  the  powers 
theretofore  granted."  Talbott  v.  Silver  Bow 
Connty.  139  U.  S.  438,  11  Sap.  Ot  584.  85  L. 
El  210. 

tl]  Section  7180,  whlcb  has  to  do  directly 
with  the  extenalovi  of  tb»  boundarlea  of  an 
existing  district,  [woTldeB  that  a  petition 
for  SDCh  exten^on  mast  be  filed  with  the  dis- 
trict court,  a  time  designated  for  hearing, 
doe  notice  gtrai,  tmfl,  a  public  hearing  had. 
Tbe  statute  then  proceeds : 

"At  sncb  public  hearing,  tbe  distinct  court 
shall  hear  those  who  may  derire  changes  made 
in  tbe  proposed  extension,  and  all  those  whose 
lands  are  included  or  sought  to  be  Induded  in 
tbe  ^strict;  and  all  other  persons  whose  righti 
may  be  aifeeted  by  the  proposed  extension. 

*  *  *  The  eonrt  shall  make  an  order  either 
franting  or  denying  said  petition.  *  «  *  The 
order  •   •    •  'ghall  be  final  and  conclusive 

*  *  *  unless  appealed  from  to  the  Supreme 
Court  within  toi  days  from  the  entry  of  the 
order." 

There  are  not  any  words  of  restriction  or 
limitation  employed.  Provision  is  made  for 
tbe  bearing  in  tbe  most  general  terms,  and 
any  objections  which  would  be  valid  aa 
against  the  indnslon  of  particular  lands  in 
flie  district  upon  its  creation  are  equally 
valid  as  against  their  Indoslon  upon  an  ex- 
tenslon  of  the  Iwundaries  of  the  district 
This  la  the  reasonable  interpretation  of  the 
language  and  avoids  the  conclusion  that  the 
leglelatiTe  assembly  provided  for  a  hearing 
bvt  did  not  Intend  that  any  relief  might  be 
obtained  thereby.  Embree  v.  Kansas  City 
Boad  District.  240  U.  S.  242,  36  Sup.  Ct 


317,  60  L.  Ed.  624.  Tbe  Statute  provides  ito 
own  role  of  Interpretation.  Section  7262  de- 
clares: 

'Tdie  ol^eet  of  this  act  being  to  secure  the 
irrigation  of  lands  of  the  state,  and  thereto 
to  promote  the  prosperity  and  welfare  of  the 
people,  its  provisions  shall '  be  liberally  con- 
strued BO  as  to  effect  the  objects  and  pur* 
poses  herein  set  forth." 

With  the  constmctlai  thus  glvrai  to  the 
statute,  it  is  apparent  that  ample  oppOTtnnl- 
ty  la  afforded  the  nonconsentlng  landowner 
to  be  heard  before  his  lands  are  included  In 
tbe  district  and  for  a  review  of  the  iwoceed- 
inga  on  aiveal.  It  follows  that  tbe  statute 
is  not  <q>en  to  the  objection  now  urged 
against  It.  Hagar  t.  Bedamatlon  District, 
lU  U..S.  701,  4  Sop.  Ct  663,  28  L.  Ed.  660: 
King  T.  Portland,  184  17.  S.  61,  22  Sup.  Gt 
290,  46  I*  Ed.  431;  Billings  Sugar  Go.  v. 
Fish,  40  Mont  2S6,  106  Pac^  S6S,  26  !>.  R. 
A.  (N.  S.)  973,  135  Am.  St  Rep.  642,  20  Ann. 
Gas.  264. 

[•]  The  fact  that  the  trial  court  did  not 
make  a  spedal  finding  to  the  effect  that  the 
lands  of  these  objectors  will  be  specially 
benefited  being  induded  in  tbe  district  Is 
not  of  any  consequence.  Tbe  statute  does 
not  require  such  a  finding  either  in  the  or- 
der creating  a  district  or  in  the  order  ex- 
tending the  tMundaries  of  an  existing  dis- 
trict, but  the  order  creating  the  district  In 
the  one  Instance,  or  extending  its  boundarlea 
in  the  other,  amounts  to  a  finding  of  every 
fact  necessary  to  tbe  validity  of  tbe  order. 
Fallbrook  Irrigation  District  v.  Bradley, 
above. 

[7,9]  Section  7255  declares: 

"The  rules  of  pleading  and  practice  provided 
by  the  Code  of  Civil  Procedure  which  are  not 
inconsistent  with  the  provisions  of  tlus  act,  are 
applicable  to  all  actions  or  proceedings  herein 
provided  for." 

It  ap[>ears  that  the  evidence  heard  1^  the 
trial  court  was  not  taken  and  preserved  by 
tbe  court  stenographer  as  It  should  have 
been,  but  this  brregularity  did  not  deprive 
tbe  objectors  of  tbe  right  to  have  the  evi- 
dence, so  far  as  it  was  obtainable,  settled 
in  a  bill  of  excepUous.  However,  such  bill 
of  exoeptlooB  was  not  settled  In  the  court  be- 
low, and  therefore  the  evidence  is  not  be- 
fore us  for  consideration.  Assuming,  as  we 
must,  that  tbe  trial  court  heard  and  deter- 
mined tbe  question  of  benefits  or  no  bene- 
fits, it  does  not  ai^ear  that  any  reversible 
errors  were  couunltted. 

[II  As  observed  heretofore,  tbe  proceedings 
for  tbe  extmsion  of  tbe  boundaries  of  an 
existing  district  are  initiated  by  filing  a 
petition  with  tbe  district  court.  Such  a  peti- 
tion performs  tbe  same  office  in  this  ino- 
ceedlng  as  does  a  complaint  in  a  dvll  ac- 
tXon,  and  a  review  of  the  order  granting  the 
petition  must  necessarily  Involve  considera* 
tion  o£  tbe  petition  Itself.  Tbe  transcript  on 
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«I>peal  does  not  contain  a  copy  of  the  peti- 
tion but  tbe  original  petltlw  has  been  trans- 
mitted to  this  court  for  our  conBideration. 
There  Is  no  authority  for  this  practice,  and 
we  expressly  disapprove  It  However,  we 
have  examined  the  record  and  determined 
the  principal  question  presented. 

Tbe  order  Is  affirmed. 

Affirmed. 

COOPER  and  GALENT  JJ.,  and  ATEKS, 
District  Judge,  sitting  In  place  <rf  REYN- 
OLDS, J.,  disqualified,  concur. 

BRANTLY,  C.  J.,  being  absent  takes  no 
part  In  the  foregoing  decision. 


(6S  HoBt.  S22} 
STATE  V.  RICHARDSON.    (No.  49SI.) 

(Supreme  Gonrt  of  U<mtana.   May  8.  1022.) 

1.  Rape  «s»62(l)— Evldeioo  b«W  ininelent  to 
tuttidn  verdict  of  goltty. 

In  B  prosecution  for  rape  on  a  14  year  oM 
girl,  evidence  ftold  snffident  to  sustain  a  ver- 
dict of  guHty. 

2.  Rapo  «=>54(l)— Uscorroborated  evklesoe  of 
proeecstrix  safflclont  to  sustain  oonvlotlon. 

In  a  prosecution  for  rape,  uncorroborated 
evidence  of  the  prosecutrix  is  snffident  to  ms- 
tain  a  conviction. 

3.  Criminal  law  «=»747— Solution  of  oosWot  of 
eviifenca  Is  exMusive  provinoe  of  Jui^. 

Where  there  Is  a  conflict  in  evidence,  its 
Rolution  is  In  tbe  exelnsive  province  of  the 
jury. 

4.  Witnesses  «»380(8)— Exclusion  of  evidanoe 
tenillRg  to  ImpiBach  prosecutrix's  testlnony  on 

oross.exami  nation  held  not  error. 
Uoder  Bev.  Codes  1821,  S  10665,  providing 
that  in  cross-ezamiiiiag  a  witness  concerning 
matters  not  testified  to  in  direct  examiaatioQ 
tbe  same  rules  apply  as  in  direct  examina- 
tion, ia  a  prosecution  for  rape,  where  defend- 
ant's counsel  asked  prosecutrix  whether  she 
hsd  had  sexual  intercourse  with,  other  per- 
sons, which  was  not  asked  In  direct  exsmina- 
tion,  and  which  she  denied,  he  was  bound  by 
her  answers,  aiid  could  not  iotrodnce  testimony 
of  her  admissions  to  impeach  her,  since  de- 
fendant did  not  bring  himself  within  section 
10666,  providing  that  a  party  may  contradict 
his  own  witness  by  other  evldenee  or  showing 
inconsistent  statements. 

5.  Criminal  law  «=»I038(3)— Defendant  may 
■ot  on  appeal  first  oemplain  of  fallMre  to  in- 
stmet  oonoarnlnfl  rsttrfotlnp  effoot  of  state's 
evMenoo. 

Under  Rev.  Codes  1021,  |  11969,  In  a  pros- 
ecution for  rapo  in  which  a  physidan,  who  bad 
examined  prosecutrix,  testified  to  facts  whidi 
tended  to  show  that  she  had  had  sexual  inter- 
course, defendant  may  not  complain  on  appeal 
that  an  instruction  that  the  physidan's  testi- 
mony was  merely  to  ehow  that  from  the  con- 


dition of  the  rbUd  the  offense  took  place  was 

not  given,  since  be  did  not  ask  it 

6.  Rape  4=3l3— Conssnt  not  a  defenso  In  stat- 
utory rapo. 

In  a  prosecQtion  for  rape  of  a  14  year  old 
^rU  her  consent  is  not  a  defense. 

7.  Rape  ^»40(l)— Evidence  of  general  rep- 
Htatlon  of  prosecatrix  for  anchastlty  may  be 
received  where  she  Is  above  age  of  oonsent. 

In  a  prosecution  for  rape,  i^ere  prosecu- 
trix is  above  the  age  of  consent  evidence  of 
her  reputation  for  unchastity,  but  not  evidoice 
of  specific  acts  of  uncbastity,  may  be  received, 
to  show  the  nonprobabiUty  of  resistance  by 
her,  since  her  resistance  is  an  essential  ele- 
ment and  one  of  the  Issues.  ' 

8.  Rape  «s>40(5}— Evidence  of  unohastlty  wltb 
others  than  defendant  Inadmissible  whoro 
prosecutrix  Is  ander  ags  of  oonsent. 

In  a  prosecution  for  rape,  evidence  of  the 
immoral  or  unchaste  conduct  Of  prosecutrix 
with  others  than  defendant,  dther  by  proving 
general  reputation  for  vncbastlty  or  by  pro<K 
of  specific  acts  of  immoral  cioaduct  is  inadmls- 
aible,  where  the  prosecutrix  is  under  the  age 
of  consent 

Qalen,  J.,  dissenting. 

Commissioners^  Opinion. 
Appeal  from  District  Court  Flathead  Coun- 
ty; C.  W.  Pomeroy,  Judge. 

Joseph  W.  Richardscm  was  omiTicted  of 
rape,  and  be  appeals.  Affirmed. 

Brennen  &  Kendall,  of  Kallqtdl,  tot  ai>- 
pdUant 

W.  D.  Bankln.  Atty.  Om.,  and  A.  H.  Aogst- 
man,  Asst  Atty.  Oen.,  for  the  State. 

COMER,  G.  The  Information  in  this  case 
charges  the  defendant  .and  appellant  with 
rape  of  one  Mary  Richardson,  a  girl  of  the 
j  age  of  14  years  at  the  time  ot  the  commis- 
sion of  the  ofCens^  June  26,  1920.  Tbe  case 
came  on  for.  trial  In  tbe  district  court  on  the 
Ttfa  day  of  December,  1920;  the  Jmy  re- 
turned a  verdict  of  gnilty;  and  from  the 
Judgment  of  conviction  and  the  refusal  of 
the  district  court  to  grant  a  new  trial,  the 
defendant  appeals. 

The  assignmoit  of  error  Is:  That  the 
court  erred  In  overruling  defendant's  motion 
for  a  new  trial  for  tbe  following  reasras: 
First  that  the  verdict  is  contrary  to  the 
lav  and  the  evidence;  and,  secwd,  that  the 
court  erred  In  decisions  of  questions  of  law 
arising  during  the  progress  of  the  trial. 
We  vrlU  consider  these  aaslgnmoita  In  13ie 
order  stated. 

[1]  The  appellant  contends  that  the  tes- 
timony is  insaffldent  to  support  tbe  verdict 
rendered  by  the  Jnry,  and  that  the  Judgmott 
should  be  reversed  for  that  reason. 

It  appears  that,  from  the  evidence  In  the 
case,  defendant  and  his  wife  adopted  the 
prosecutrix,  Mary  Richardson,  in  F^mary, 
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1916,  while  they  were  UvlDg  In  Saskatche- 
van,  Canada.  Thereafter  they  moved  to  the 
Btate  of  Ulnnesota,  and  about  January  1, 
1920,  Mrs.  Rtcbardson  left  for  California, 
where  she  remained  for  about  seven  moDtbs. 
Thereafter  defendant  and  Mary  left  Minne- 
sota for  Texas,  where  they  remained  a  short 
time,  arriving  In  Kallspell,  Mont^  In  the 
month  of  May,  1920. 

The  prosecutrix  testified  to  many  acts  of 
Lnterconrse  between  herself  and  the  defend- 
ant, commencing  In  the  year  1916,  the  last 
act  being  performed  on  the  25th  day  of  June, 
1920,  the  date  alleged  in  the  information; 
that  many  times  he  took  her  to  hotels,  where 
they  occupied  the  same  room  and  the  same 
bed.  Defendant  admits  that  they  occupied 
tbo  same  room  at  various  times,  but  doiles 
tliat  they  occupied  the  same  bed.  A  further 
detail  of  the  evidence  in  this  case  would  not 
serve  any  osefnl  purpose.  It  is  snfflcient 
to  say  that  after  a  careful  examination  of 
all  of  the  evidence  in  the  case  we  are  of  the 
opinion  that  it  warrants  the  verdict  re- 
tamed  by  the  jury. 

[2]  The  uncorroborated  evidence  of  the 
prosecutrix  is  sufficient  to  sustain  the  convic- 
tion. State  V.  Peres,  27  Mont.  358,  71  Pac. 
162;  State  T.  Vinn,  50  Mont.  27,  144  Pac. 
773. 

01  The  solution  of  the  conflict  in  the  evi- 
dence is  In  the  exclusive  province  of  the 
Jury.  State  t.  Gaimos,  53  Mont  118,  162 
Pac.  590. 

The  story  told  by  the  prosecutrix  is  not 
Dnreasouable  or  improbable.  There  is  cor- 
roboration of  the  prosecutrix  In  the  record. 
WtiUe  they  were  living  at  Kallspell,  one  eve- 
ning the  defendant  asked  the  prosecutrix  to 
deep  with  him,  and  he  was  overheard  by 
several  yoong  girls  who  were  there  at  the 
ttane;  defendant  not  knowing  they  were  pres- 
ent 

[4]  During  the  course  of  the  examination 
of  the  prosecutrtx,  she  was  asked  by  the 
eonnsel  for  the  detendant  whether. she  had 
not  had  Intercourse  with  persons  other  than 
the  defendant,  to  which  she  answered,  "No." 
She  was  then  asked  whether  she  had  not  told 
Hr&  Richardson  about  having  IntCTOourse 
with  a  boy  by  the  name  of  Bordson  and  a 
boy  by  the  name  of  Onnnligham,  to  which 
she  answmd,  "Na"  An  objection  was  then 
made  to  this  cross-examination,  the  court 
stating: 

"If  the  defense  has  no  evidence  of  these 
acts  other  than  tiie  statements  of  the  com- 
plaining witness,  that  Ifaie  of  questioning  will  be 
ezdnded,  and  that  Une  oi  evidence  ruled  in- 
competent" 

The  defendant  stated  he  liad  no  other  evl- 
denoe  except  the  statements  of  the  prose- 
cuting witness.  The  offer  was  then  made 
to  ask  the  prosecutrix  whether  she  did  not 
teU  Hr.  and  Mrs.  Richardson,  during  the 
month  of  March,  1»16.  that  aba  had  Inter- 


course with  a  man  by  the  name  of  JonaK. 
Objection  was  made  to  the  qnestloo  and 

sustained. 

Thereafter  a  doctor  testified  for  the  state 
tliat  slie  had  examined  the  prosecutrix  sub- 
sequent to  the  alleged  offense  set  forth  In 
the  Information,  and  prior  to  the  trial;  that 
she  had  found  the  hymen  of  the  prosecutrix 
absent  and  her  parts  larger  than  would  be 
expected  In  a  girl  of  her  years.  The  defend- 
ant after  the  doctor  had  testified,  made  an 
offer  to  ask  the  prosecutrix  on  cross-exami- 
nation If  she  did  not  tell  to  Mr.  and  Mrs. 
Klchards(m,  during  the  year  1916,  tliat  she 
had  intercourse  with  one  Cunnlngtiam,  and 
if  she  did  not  tell  Mrs.  Richardson  the  same 
story  concerning  one  Jones  and  one  Bordson. 
Objection  was  made  by  the  state  to  the 
questions,  and  the  objection  sustained.  The 
defendant  thereafter  offered  to  show  by  Mrs. 
Richardson,  the  wife  of  the  defendant,  that 
the  prosecutrix  had  told'  her  during  the 
year  1916  that'  she  bad  had  Intercourse  with 
Cunningham  and  Bordson.  Objection  was 
made  and  sustained  to  these  questions. 

It  is  the  contention  of  the  defendant  that 
error  was  committed  by  the  district  court 
because  of  the  refusal  to  allow  the  defend- 
ant to  ask  these  questions,  and  that,  inas- 
much as  the  doctor  testified  to  the  physical 
condition  of  the  prosecutrix,  he  should  be 
allowed  to  show  fliat  she  had  had  Intercourse 
with  other  persons,  and.  If  possible,  break 
the  force  of  the  necessary  Inference  cast 
against  the  defendant  by  the  testlmMiy  of 
the  physician,  citing  the  case  of  State  v. 
Apley,  decided  by  the  Supreme  Court  of 
North  Dakota,  25  N.  D.  298,  141  N.  W.  740, 
48  L.  R.  A.  <N.  S.)  269;  and  that,  since 
defendant  could  ask  ivosecatrlx  as  to  prior 
acts  of  sexual  Intercourse  with  others,  and 
the  prosecutrix  having  testified  on  cross-ex- 
aminatlcn  that  she  did  not  have  Intercourse 
with  persons  other  than  defendant,  he  (de* 
fendant)  should  have  been  allowed  to  Im- 
peach the  girl  by  asking  Mrs.  Rlchdrdson  if 
she  was  not  told  by  prosecutrix  of  sexual 
acts  with  others.  In  other .  words,  the  de- 
fendant contends  that  It  is  proper  fior  de* 
fendant  to  ask  prosecutrix  as  to  other  acta 
to  rebut  the  presumption  created  against  de- 
fendant by  the  testimony  of  the  physician, 
and  therefore  Impeachment  of  her  denial 
should  be  allowed. 

The  real  question  thug  raised  by  defendant 
Is  wh^er  he  should  have  been  allowed  to 
Impeach  prosecutrix  by  the  testimony  of 
Mrs.  Richardson.  The  testimony  of  the 
physician  was  given  for  a  limited  purpose. 
Tlie  state  informed  the  court: 

"That  the  testimony  which  tha  state  expects 
to  Introduce  on  the  physical  condition  of  the 
!;irl  win  not  be  directed  to  the  fact  that  the  de* 
stmctlon  of  the  membrane  or  the  condition  of 
the  organ  was  produced  by  this  defendant.  We 
nre  willing  that  the  jury  shall  be  so  instructed, 
but  merely  to  show  tliat  on  the  physical  con- 
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ditioa  of  the  cUld,  It  is  possible  that  these 
acts  took  place.  And  we  are  willing  that  the 
juiT  shall  be  instructed  that  the  testiinonr 
of  the  doctor  on  this  point  shall  be  competent 
only  for  the  purpose  of  showing  the  possibil- 
ity  for  the  act  to  have  taken  place,  and  not 
with  any  idea  of,  by  that  testimony,  connecting 
the  defendant  in  any  way  with  the  offense." 

[fi]  Defendant  all^;eg  the  court  failed  to 
Instruct  the  Jury  ooncemlnc  purpose  of 
the  physician's  testimony*  but  tf  such  In- 
struction was  desired  by  the  defendant,  he 
should  have  offered  such  an  Dutructicn,  and 
be  cannot  now  complain  that  ncib  an  in- 
struction was  not  given.  Section  11969.  B. 
O.  M.  1921;  State  v.  McCarthy,  36  Mont 
226,  92  Pac.  S21;  State  T.  Franda,  58  Mont 
669,  194  Pac.  304.  In  the  latter  caae^  the 
court  said: 

"No  Instniction  was  offered  by  the  defend- 
ant as  to  the  purposes  for  which  the  testimoDy 
was  received,  and  one  was  hardly  necessary. 
By  not  offering  an  instruction  on  tht  subject 
the  defense  may  be.prestuned  to  have  been 
satisfied  that  none  was  necessary,  uid  it  would 
seem  that  the  assignment  of  error  came  as  an 
afterthought" 

The  evidence  of  the  physldan  having  been 
given  for  a  specific  purpose,  as  shown  by  the 
statement  of  counsel  for  the  state,  the  Jury 
must  have  understood  what  Its  purpose  was, 
and  considered  it  only  Sot  the  purposes 
for  which  It  was  offered.  State  v.  Francis, 
supra. 

When  the  prosecutrix  was  examined  by 
counsel  for  the  state,  no  questions  were  ask- 
ed about  acts  of  sexual  Intercourse  with 
persona  other  than  defendant,  and  therefore, 
when  defendant  examined  her  about  such 
acts  and  asked  her  as  to  her  conduct  with 
other  persons,  he  made  her  bis  own  witness, 
and  was  bound  by  her  answers  with  refer- 
ence to  those  matters  not  touched  upon  on 
the  direct  examination.  Section  10665,  R. 
O.  M.  1921;  State  v.  Smith,  S7  Mont  349, 
188  Pac.  644 ;  Mautner  v.  Brody  (Sup.)  120 
N.  T.  Supp.  734;  Faulkner  v.  Rondonl,  104 
Cal.  140,  37  Pac.  883. 

The  error  alleged  by  defendant  Is  the  fail- 
ure of  the  court  to  allow  the  testimony  of 
the  girl  brought  out  on  cross-examination  to 
be  impeached  by  the  testimony  of  Mrs.  Rich- 
ardson. The  defendant  was  attempting  to 
impeach  the  prosecutrix  as  to  matters  not 
touched  upon  or  brought  out  on  the  direct  ex- 
amination. This  cannot  be  done.  Modem 
Law  of  Kvidence,  1 37S6.  In  Mautner  v.  Brody, 
supra,  the  court  held  that  where  a  witness 
for  defendant,  on  cross-examination,  \a  ask- 
ed by  plaintiff  about  a  matter  not  touched 
upon  in  the  direct  examination,  he  becomes 
plaintUTs  witness  as  to  the  evidence  be  gives 
In  response  to  the  question,  and  be  cannot 
be  contradicted  by  the  introduction  by  plain- 
tiff of  previous  Inconsistent  statements.  The 
same  rule  la  uiAeld  In  Faolkner  t.  Bmidmil, 
sui^a. 


In  BuUard  v.  Smith.  28  Mont  387.  72  Pac. 
761,  the  court  said: 

"The  rule  Is  well  settled  that  a  witness  can- 
not be  contradicted  as  to  collateral  matters 
brought  oot  upon  eross-examinatitoi.  Green- 
leaf  on  Bvidenee,  f  462  et  seq." 

Ha^g  made  prosecutrix  hte  own  wit- 
ness aa  to  these  mattm.  defendant  was 
bound  br  her  anaweis,  and  could  not  Im- 
peach her  by  the  testlmoi^  of  Mrs.  Btchard- 
Boa.    40  Cyc  2693. 

It  is  tme  that  nnder  section  10666.  B.  O. 
M.  1921,  a  party  may  contradict  his  own 
witness  by  other  evidence  or  by  showing  In- 
consistent  statements,  but  before  this  can 
be  done,  a  showing  must  be  made.  Defend- 
ant made  no  showing  of  any  Und,  so  If  he 
proceeded  npon  the  theory  that  Us  Impeach- 
ing evidence  shoud  havs  been  rec^ved  be- 
cause prosecutrix  became  bis  witness^  he  has 
not  brought  hlmsdf  wttlin  the  provisions 
of  section  10666,  proWdlng  for  the  Impeadi- 
ment  of  a  witness  by  the  party  producing 
him. 

Sections  2049  and  2002  of  the  Code  of  avU 
Procedure  of  CaUfomia  are  the  same  as 
sections  10666  and  10669,  respectively,  of  the 
Uevised  Codes  of  Montana  of  In  con- 

struing these  sections,  the  Sapr^e  Court 
of  California  has  held  that  before  a  party 
calling  a  witness  could  Impeach  blm,  it  must 
be  shown  that  the  party  by  whom  the  wit- 
ness has  been  produced  has  been  misled  and 
taken  by  surprise;  that  he  had  reason  to 
believe  the  witness  would  give  testimony 
favorable  to  blm;  and  that  a  party  under 
the  guise  of  this  rule  cannot  present  to  the 
jury  mere  hearsay  declarations.  Zipperlea 
v.  Southern  Padflc  Co.,  7  Cal.  App.  206, 
93  Pac.  1049;  People  v.  Crespi,  115  Cat 
50.  46  Pac.  863. 

This  court,  in  c<mstrulng  section  8022, 
Rev.  Codes  1907.  now  section  10666.  B.  a 
M.  1921,  said : 

;  "We  think  that  under  the  express  terms  of 
<  this  stafute  the  state  has  a  right  to  cross-ex- 
amine  one  of  its  own  witnesses  wbere  it  sat- 
isfactorily appears  that  the  evidence  has  taken 
the  county  attorney  by  surprise,  and  is  con- 
trary to  the  examination  of  soch  witness  pre- 
paratory to  the  trial,  or  to  what  the  prosecutii^ 
attorney  has  reason  to  beUeve  the  witness 
would  testify  to."  State  t.  Bh>or.  20  Mont 
574,  52  Pac.  611. 

See,  also,  State  v.  WlUette,  49  Mont  826, 
127  Pac.  1013. 

[•]  We  are  of  the  opinion  the  district  court 
was  correct  in  refusing  the  offer,  aa  defend- 
ant did  not  make  any  showing  so  as  to  bring 
himself  within  the  statute.  If  the  purpose 
of  the  offer  was  to  affect  the  credibility  of 
the  prosecutrix  by  showing  prior  acts  of 
intercourse  with  persons  other  than  defend- 
ant, then  the  district  (^urt  was  clearly  ri^t 
in  refusing  the  otter,  because  cons^t  Is  not 
a  defense,  in  this  case. 
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[7]  la  cases  where  tbe  pcosecutrlz  Is  atwve 
tbe  age  of  cimseiit,  evidence  of  tbe  guieral 
lepotattou  of  tbe  prosecutrix  for  nncbastlty 
may  be  received  tor  the  purpose  of  showing 
tbe  ncnvrobabUlty  roelBtance  1^  the  prose- 
cntrix,  for  In  such  cases  the  resistance  of  the 
prosecutrix  Is  an  essraitial  elemmt  and  one 
of  the  Issues  of  the  trIaL  For  It  Is  more 
prcAnUe  that  a  woman  who  has  bad  unlaW< 
fDl  acts  of  Intercourse  Toluntarlly  In  the 
'  past  would  be  much  more  likely  to  consait 
than  would  a  w(Hnan  whose  personal  coa- 
duct  could  not  be  truthfully  assailed  (People 
V.  Johnson,  106  Cal.  280.  30  Pac.  622),  but 
tai  this  case  the  question  of  consent  Is  not 
htvolved  (State  t.  U<^ddai  [Minn.]  181 
N.  W.  S68;  State  v.  Jones,  82  Mont  442, 
80  Pac.  lOSS;  State  T.  Mahoney.  24  Mont 
281,  61  Pac.  647)  because  tbe  prosecutrix  la 
under  the  age  of  consent,  as  fixed  by  the 
statute  (section  11000,  R  O.  M.  1021). 

[I]  The  weight  of  authority  is  to  the  ef- 
fect that  evidence  of  Immoral  or  unchaste 
omduct  with  others  than  the  defoidant  In 
a  case  of  this  character  la  Inadmissible, 
either  by  proving  general  reputation  for 
ondiastlty  or  by  proof  of  specific  acts  of 
Immoral  conduct,  vphere  tbe  prosecutrix  was 
under  the  age  of  consent.  Walker  v.  State, 
8  Okl.  Cr.  R.  125,  126  Pac  829;  People  v. 
Johnson,  enpra;  State  v.  Smith,  18  S.  D. 
341,  100  N.  W.  740.  And  in  thrae  cases 
wbere  the  proBecutrlx  was  over  the  age  of 
consent  at  tbe  time  of  the  commission  of  the 
crime,  the  r^utatlcm  for  nnchastlty  cannot 
be  shown  by  evidence  of  ^^ecific  acts.  State 
V.  UcPadden,  snpra ;  People  r.  McLean,  71 
Midi.  809,  38  N.  W.  017,  15  Am.  St  Rep. 
263;  State  v.  Ogden,  39  Or.  196,  65  Pac. 
449;  State  r.  Smith,  supra;  33  Cyc  1740. 

Even  though  the  credibility  of  the  prose- 
cutrix could  be  attacked  by  a  showing  of 
Immorality  or  uncbastlty,  It  oonld  not  be 
done  by  cross-examination  of  prosecutrix  on 
matters  not  brought  odt  on  direct  examina- 
tion, and  a  subsequent  Impeachment  of  her 
teKOmoDj,  as  this  is  not  proof  of  any  fact 
The  jffosecutrix  testified  she  bad  no  Inter- 
oonrse  with  perscns  other  than  defoidant. 
The  offer  of  testimony  of  Mrs.  Richardson 
tbat  EM'osacatrlx  had  told  her  she  had  per- 
fnmed  such  acts  with  others,  if  received, 
would  not  be  proof  of  sudi  acts.  So  It  is 
dear  that  no  Injustice  was,  In  any  event 
dmte  to  defendant  by  the  exdualtm  of  the  tes- 
tlmony  of  Mrs.  Richardsfu.  Defendant  stat- 
ed to  the  court  he  bad  no  erldatoe  of  the 
alleged  acta  of  sexual  intercourse  of  prose- 
cutrix wltb  others,  except  the  alleged  admis- 
sions of  proaecutzti. 

Barn  is  preheated  qpon  cotaln  remaiks 
the  eonrt  made  to  the  defendant  while  he 
was  testifying  upon  the  witness  stand,  which 
prejudiced  htm  with  the  jury.  No  error  was 
"^fFiItt^  by  the  court  In  adm<mlshing  the 


witness;  and  tbe  record  doeft  not  disclose 
that  any  objection  was  made  the  defend- 
ant at  the  time  or  request  tbat  the  Jury  be 
cautioned. 

We  are  of  tbe  oj^cm  that  there  is  ho  re- 
Tersible  error  In  the  record,  and  that  the 
OTidaice  sustains  the  verdict  of  ttie  Jury  and 
the  Judgment,  of  the  court 

It  is  recommended  tbat  the  Judgment  and 
order  &ppe&led  from  be  affirmed. 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  (pinion,  the  Judgment  and  or- 
der appealed  from  axe  aflbrmed. 

AYSRS,  District  Judge  (sitting  In  iflace 
of  REYNOLDS,  J.,  disqualified).  I  concur 
In  tlie  afflrmanoe  of  tbe  Judgmoit  and  order, 
but  not  In  all  that  is  said  in  the  o^nlon. 

GAUON,  J.  (dissenting).  I  dissent  It  Is 
my  opinion  that  earror  was  ccmunttted  In 
denying  the  d^endant  the  rl^t  of  cross-ex- 
amination of  the  prosecutrix  as  to  whether 
she  did  not  make  statemmts  to  Mrs.  lUchard- 
son  tttat  she  had  had  Intercourse  with  othw 
persons  mentioned.  Having  answ^ed  that 
she  bad  never  bad  such  relations  wltb  any 
other  persons  than  defendant  it  was  proper 
to  question  her  concerning  her  statements 
made,  acknowledging  her  intimacy  with  men 
other  than  the  defendant  and  more  especial- 
ly so  in  view  of  tbe  doctor's  testimony  as  to 
the  absence  of  the  hymen  and  tbe  unusual 
development  of  tbe  organ  for  a  girl  of  her 
age.  Such  questions  were  proper  as  testing 
ber  credibility,  and  in  sucb  a  case,  if  the  ac- 
cused is  to  be  denied  reasonable  latitude 
In  cross-examination  respecting  the  credibil- 
ity of  the  prosecutrix,  be  Is  placed  in  defense- 
less position,  no  matter  how  free  from  guilt 
be  may  be.  On  any  ground  or  for  any  mo- 
tive he  may  be  convicted  and  the  conviction 
.allowed  to  stand  on  the  uncorroborated  evi- 
dence of  the  prosecutrix,  whose  lack  of  ver- 
acity or  dependability  on  proper  cross-exami- 
nation might  have  been  so  clearly  shown  as  to 
produce  a  dUTerent  result  In  the  minds  of  tbe 
jury.  Moreover,  the  testimony  was  clearly 
competent  In  aid  of  determination  of  ptoptx 
punishment  In  the  event  the  dtfendant  was 
found  guilty. 

As  was  well  stated  by  Mr.  Chief  Justice 
Murray,  In  the  early  Oalifomla  case  of 
People  T.  Baison,  6  OaL  221,  65  Am.  Dec. 
506: 

"There  Is  no  class  of  prosecution  attended 
with  80  much  danger,  or  which  aEFords  so  am- 
ple an  opportunity  for  the  tree  play  of  malice 
and  private  vengeance.  In  such  cases  the  ac- 
cused is  almost  def  enselesa" 

Where  the  prosecatriz  Is  the  sole  wit- 
ness, and  tbe  defendant  is  In  consequence 
compiled  to  rely  almost  entirely  up«i  her 
want  of  credibility,  the  greatest  latitude 
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sbonld  be  permitted  on  cross-examination. 
Alfhoii|9i  want  of  <diastity  is  no  defense  to 
meli  an  accusation,  jet  when  the  prosecntrix 
has  denied  having  bed  relations  with  other 
men,  her  admissiona  and  confessions  there- 
tofore made  should  not  be  excluded,  as  her 
credibility  may  thereby  be  determined.  Proof 
of  spedflc  acta  with  others  than  tbe  defoid- 
ant  may  be  Bhown  to  lebnt  oorroboratli^ 
circumstances,  when,  as  In  thla  case,  a  pby- 
stdan  has  testified  to  the  absoice  of  the 
hymoa  and  enlargemoit  of  the  parts.  83 
Oyc.  1481. 

If  she  made  contradictory  statements,  thla 
was  certain^  a  test  of  her  credlMllty. 
Again,  If  she  wwe  shown  to  have  bad  intei^ 
course  with  others  mentioned,  this  mi^t 
oElAian  to  some  d^ree  at  least  the  reason 
for  the  oilargement  described  the  phy- 
sician. The  offer  to  limit  the  purpose  of  the 
doctor's  testimony  was.  In  my  opinion,  not 
curative,  for  the  damage  had  been  dme  by 
its  lutrodnctton  In  advance  of  the  statement 
made  by  tbe  county  attorney  as  to  Its  pur- 
pose. 

The  questions  pn^nnded  and  offer  of 
proof  made  by  defendant  on  cross-examina- 
tion of  the  prosecutrix  were  certainly  proper 
for  purposes  of  impeadunent.  I  think  the 
rule  laid  down  in  the  North  Dakota  case 
(State  V.  Apley,  25  N.  D.  298,  141  N.  W. 
740.  48  L.  H,  A.  [N.  S.]  269),  referred  to  In 
tbe  majority  opinion,  correct;  and  that 
which  sbonld  be  followed  and  applied  In 
tbe  instant  case.  Our  statute  (section  10065, 
R.  O.  M.  1921)  provides: 

"The  opposite  party  may  cross-examine  the 
witness  na  to  any  facts  stated  In  his  direct  ex- 
amination or  connected  therewith,  and  in  bo 
doing  may  pat  leading  questions,  but  it  he  ex- 
amine him  as  to  other  matters,  such  examina- 
tion is  to  be  subject  to  tbe  same  roles  as  a 
direct  enminatlon." 

And  in  construing  and  applying  tlie  pur- 
pose and  effect  of  this  statute,  tills  court 
has  heretofore  given  expres8l<Hi  to  tbe  doo 
trine  which  I  contend  anilicable  to  tbe  In- 
stant case.  In  tbe  case  of  Kiw  Silver- 
man. 25  Mont  296,  64  Pac.  884.  It  Is  said : 

"The  statute  *  •  *  permits  a  wide  range 
for  cross-ezaminatioo.  and  the  courts  should 
indine  to  extend,  rather  than  restrict,  the 
right.- 

"Doubt  respecting  the  limits  to  which  cross- 
examination  may  go  ought  usually,  if  not  al- 
ways, to  be  resolved  against  the  objection." 
Cobban  v.  HecUen.  27  Mont.  245,  70  Pac.  805. 

"The  right  of  cross-examination  extends  not 
only  to  all  facts  stated  by  tbe  witness  in  liis 
original  examination,  bat  to  all  other  facta 
connected  with  them,  whether  directly  or  in- 
directly, which  tend  to  enlighten  the  jury  upon 
the  question  in  controversy,  and  Uils  right 
should  not  be  restricted  unduly."  State  v. 
Howard,  30  B^t  tUB,  Tt  Pac.  00. 


See.  also^  State  t.  Biggs,  4B  Mont  40(^ 
123  Pac.  410;  Herzlff  t.  Sandberg,  04  Moat 
538,  172  Pac.  132." 

The  defendant  did  not  as  sUted  In  tbe 
majority  (pinion,  make  the  iwosecutrlx  his 
own  wltoess  by  asking  her  regarding  Inter- 
course by  her  had  with  othw  persona,  and, 
wh»  she  denied  swA  rations.  It  was 
perfectly  ocm^etent  to  make  inquiry  tm  cross- 
examination  as  to  wbeUm  or  not  she  had 
not  made  confessions  or  admissions  to  Mrs. 
Klcbardson  of  spedflc  toatancce  of  reiatl<HiB 
with  other  men,  naming  them.  Such  ques- 
tions were^  in  my  iqrintoi^  wiOdn  the  fleld 
of  legitimate  cross-examination.  The  witness 
having  made  contrary  statements  concerning 
the  subject  undw  inquiry,  it  was  v^osmt  to 
cross-examine  as  regards  thereto  for  the 
purpose  of  testing  her  credibility,  and — 

"if  the  question  was  within  the  legitimate 
range  of  cross-examination,  it  was  none  the 
less  so  that  it  was  alio  proper  In  support  of 
defendants'  case."   Herzig  v,  Sandberg,  anpra. 

Such  facte  may  be  proved  on  tbe  trial  as 
serve  to  show  the  credibility  of  a  witness 
(section  10531,  R.  C.  M.  1921),  and  while 
a  witness  is  presumed  to  speak  the  truth, 
«ucb  presumptioQ  may  be  repelled  by  tbe 
manner  In  which  the  testimony  is  glvoi  by 
the  character  of  the  testimony,  or  by  con- 
tradictory evidence.  Section  10508,  R.  C. 
M.  1921.  Tbe  prosecutrix  testified  that  the 
Urst  time  the  dtfendant  Iiad  had  Intercourse 
with  her  was  when  she  was  but  10  years 
of  age;  that  the.act  was  then  committed 
with  her  standing  9p ;  that  she  did  not  bleed 
at  all;  and  that  it  did  not  hurt  her  much. 
By  such  testimony,  tbe  common  knowledge  of 
mankind  would  naturally  bring  Into  ques- 
tion her  veracity.  Where  a  conviction  for 
rape  is  obteined  ujKm  Uie  uncorroborated 
testimony  of  tbe  i>rosecntrix,  and  her  testi- 
mony in  itself  Is  inherently  imprvriiable,  sus- 
ceptible of  contradiction,  or  reflection  Is 
made  upon  Ite  ^edibility  by  other  facts  or 
(drcumstances,  manifest^  It  Is  error  to  ex- 
clude It  Pet^le  V.  Hamilton,  46  GaL  B40; 
People  V.  Ardaga,  51  OaL  872. 

As  was  well  said  In  People  v.  Boison, 
supra : 

"A  conviction  upon  such  evidence  would  be 
a  blot  upon  the  jurisprudence  of  tbe  country, 
and  a  libel  npon  jury  trials." 

While  the  Jury  are  tbe  exduslve  Judgea 
of  the  credibility  of  a  witness,  yet  It  Is  dan- 
gerous to  permit  a  conviction  to  stand  In  any 
case  where  the  defendant  has  been  denied 
substantial  rlghte  of  cross-examination. 

It  is  my  opinion  that  the  district  court 
erred  in  so  restricting  cross-examination 
of  the  prosecutrix,  and  theref<nre  the  Judg- 
ment and  order  should  be  reversed,  and  ttie 
cause  remanded  tor  a  new  trIaL 
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(Snprcnw  Gonrt  of  Idaho.    April  12,  1822. 
Bebearlnc  Denlsd  June  1,  1922.) 

I.  AalnaU  «s>95(l)— Common-law  rigbt  of 
distress  damago  feasant  recognized. 
The  rl^t  of  distress  damage  feasaot  exist- 
ed under  the  commoD  law,  and  under  the  provi- 
nons  of  C.  &  I  9460,  is  applicable  to  this  state 
in  BO  far  as  it  is  not  repugnant  to  or  incon- 
nstent  with  oar  Constitution  and  laws. 

1  Lawlford  and  tenant  <8=>I4I— Where  land- 
lard's  cattle  destroyed  tenant's  orop,  tenant 
■ay  distrain  cattle  damage  feasant  or  mert 
to  law  action. 
Where  a  landlord  Interrapts  the  enjo7- 
Bient  'br  the  tenant  of  the  leaaed  prmBlses  b7 
,  permittiDf  his  cattte  to  enter  and  destroy  the 
tenant'*  crop,  he  is  liable  for  all  the  damages 
oecasfamed  hj  audi  trespasst  for  which  the  ten- 
ant may  distrain  the  cattle  damage  feasant  or 
resort  to  an  action  at  law. 

S.  Atlnala  ^»95(l)— Treapaialai  ailnals 
■ay  be  mtralaad  for  danaoe. 

A  person  findiiv  the  animals  of  another 
tre^assing  on  hla  gronnds  damage  feasant 
may,  by  the  rules  of  the  common  law,  distrain 
them  nntil  satisfaction  for  the  damage  done 
than  be  made  by  the  owner  of  the  animals. 

4.  Animals  «s>g5(l)— Impottoder  entitled  only 
te  damasee. 

The  only  damages  whidi  the  impounder  vl 
aaimalB  damage  feasant  is  entitled  to  recover, 
fat  an  action  for  trespass  against  their  owner, 
are  snch  as  were  occasioned  by  the  particular 
tretpBss  which  they  were  committing  when 
they  were  taken  to  be  impounded. 

I.  Animate  «=3»5(l)— Dlatralaer  aot  entitled 
to  Mpensee  of  keeping. 
The  distrainer  of  beasts  dam^  feasant 
waa  not  entitled  under  the  common  law  to  com- 
pensatloB  for  expenses  inCoired  in  conneetion 
with  tb^  keeping,  and  snch  distrained  beasts 
were  not  subject  to  sale  by  the  distrainer  in 
order  that  the  proceeds  might  be  applied  in 
■adsfsction  of  the  damages  suBtalned  or  ex- 
penses incident  to  the  care  and  keeping  of  the 
beasU  while  distrained. 

Appeal  from  District  Court,  Wadilngton 
Oonnty;  Ed.  L.  Bryan,  Jndge. 

Action  by  John  A.  Kelly  against  L.  V.  Eas- 
toD  and  others  for  trespass  to  real  proper- 
ty. Judgment  tar  plaintiff  tm  damages  hut 
denying  a  lien  npon  distrained  animals  dam- 
age feasant,  or  compenaatloa  for  tbelr  caie 
and  keep  while  distrained,  and  plaintiff  ap- 
peals.  AlBrmed. 

Lot  L.  Feltbam,  of  Welser,  for  appellant 
Harris,  Stlnson  &  Harris,  of  Weiser,  for 
ccqrandentfl. 

BUDOE,  J.    This  action  was  brought  by 
sn>ellant  for  trespass  to  real  property. 
From  the  record  it  appears  that  appellant 
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leased  from  the  Bancb  Company,  In  1916, 
80  acres  of  lead,  which  was  a  portion  of  a 
tract  owned  by  the  company.  The  entire 
tract  was  indoaed  with  a  legal  fence,  but 
there  was  no  division  fence  between  the 
premises  leased  to  appellant  and  the  bal- 
ance of  the  tract  Appellant  continued  In 
the  occupancy  of  the  leased  premises  until 
the  fall  of  1019,  holding  over  under  his  lease. 
About  September  25,  1919,  respondents  Hor- 
tensG  A.  Ford  and  E.  D.  Ford,  over  appel- 
lant's protest,  turned  Into  the  Inclosed  tract 
10  horses  and  11  head  of  cattle  owned  by 
them  and  the  Ranch  Company,  subject  to  a 
mortgage  held  by  respondent  Easton.  Re- 
spondents permitted  this  live  stock  to  range 
over  and  upon  the  leased  premises,  grazing 
upon,  destroying,  and  trampling  down  grain 
growing  thereon,  until  seized  and  impound' 
ed  by  appellant  on  November  2,  1919,  and 
held  by  hira  for  103  days  thereafter. 

Appellant  prayed  for  Judgment  against  re- 
spondents In  the  sum  of  9600,  together  with 
costs  and  the  expense  of  care  and  keeping  of 
the  live  stock  while  impounded  by  hira ;  that 
tlie  stock  be  sold  at  public  sale  and  the  pro- 
ceeds contributed  towards  the  payment  of 
the  judgment  and  costs,  accrued  and  accru- 
ing, and  for  a  deflclency  judgment.  The 
cause  was  tried  to  the  court  and  a  jury. 
The  jory  found  for  appellant  In  the  sum  of 
$370  for  bis  damages,  and  allowed  him  20 
cents  per  day  per  bend  for  the  care  and  feed- 
ing of  the  stock  while  in  his  possession. 
The  court  rendered  judgment  for  9370  in  fii- 
vor  of  appellant  but  refused  to  allov  him 
any  lien  up<m  the  stock  or  any  compensation 
for  the  care  and  keeping  thereof  while  in 
his  custody. 

This  appeal  is  from  that  portion  of  the 
judgment  refusing  to  allow  appellant  any 
Hen  upon  or  compensation  for  the  care  and 
keying  of  the  stock  while  impounded.  In 
his  assignments  of  error,  appellant  attacks 
the  action  of  the  court  In  denying  him  a  lien 
upon  the  distrained  stock  for  his  damages. 
In  denying  him  a  lien  for  the  expense  of 
care  and  keeping  said  stock,  and  in  refusing 
to  give  him  judgment  for  any  sum  for  the 
care  and  keeping  of  the  stock  while  dis- 
trained. 

ri]  The  right  of  distress  damage  feasant 
existed  under  the  common  law,  and  Is  ap- 
plicable to  this  state  in  ao  far  as  It  Is  not 
repugnant  to  or  inconsistent  with  our  Con-- 
stltutlon  and  laws.  0.  S.  i  9460,  prorldea 
that— 

"The  common  l^w  of  England,  so  far  as  it  is 
not  repngnant  to,  or  Inccmsisteot  with,  the  Con- 
stitution or  laws  of  the  United  States.  In  all 
cases  not  provided  for  In  these  compiled  laws, 
la  the  rale  of  dedslon  in  aD  courts  of  this 
state." 

As  was  held  In  Rust  v.  Low,  6  Mass.  90, 
97: 


BsFor  oUmt  oMse  see  saaM  toplo  ud  KaT-KDMWt  la  «U  K^-Humbered  Olsartt  and  tatium 
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"EJvery  jMrton  then  maj  distrain  cattle  doing 
damags  on  Us  dose,  or  maintain  trespass 
against  the  owner  of  the  cattle,  unless  the 
owner  can  protect  himself  by  the  provisions 
of  the  statute,  or  by  a  written  agreement,  to 
which  the  parties  to  the  enit  are  parties  or 
privies,  or  by  prescription." 

.  [2}  The  comiD(m-law  rule  tliat  every  man 
must  confine  bis  own  cattle  to  bis  own  land 
does  not  obtain  la  this  state  (Jolmson  t.  O. 
S.  U  By.  Co.,  7  Idaho.  355,  63  Pac.  112,  53 
l>.  B.  A.  744),  and  in  Strong  t.  Brown,  26 
Idaho,  1,  140  Pac.  773,  S2  L.  B.  A.  (N.  S.)140. 
Ann.  Gas.  1&16E,  482,  it  is  held  that  under 
our  statute  (G.  S.  c.  82),  if  a  landowner  falls 
to  fence  out  cattle  lawfully  at  large,  he  may 
not  recover  for  loss  caused  by  such  live  stocb 
straying  upon  his  unindosed  land.  The  stat- 
ute would  seon,  however,  to  have  reference 
to  landowners  as  between  themselves  and 
the  public,  and  is  not  applicable  to  the  rela- 
tion existing  betweffl  a  landlord  and  tmant, 
In  the  ab8«u»  of  a  «pedflc  agreement  to  the 
contrary. 

The  correct  rule  In  this  regard  was,  we 
think,  announced  in  Henly  v.  Neal,  2  Humph. 
(Tenn.)  651,  that,'  when  one  man  rents  to  an- 
other a  given  portion  of  a  field  in  one  inclo- 
Bore,  he  is  prohibited  from  doing  anything, 
or  so  using  the  remainder  of  the  field,  aa  to 
defeat  the  very  object  for  which  the  tenant 
had  rrated  the  land,  and,  if  be  put  bis  stock 
into  the  Inclosure  so  as  to  cause  Injury  to 
the  tenant,  be  is  liable  to  the  latter  for  the 
damages. 

If  the  landlord  Interrupt  the  enjoyment  of 
the  leased  premises,  by  permitting  his  cattle 
to  enter  and  destroy  the  tenant's  crop,  he 
should  be  liable  for  all  the  damages  occa- 
sioned by  such  trespass,  for  which  the  ten- 
ant may -distrain  the  cattle  damage  feasant 
or  resort  to  an  action  at  law. 

The  questions  then  arise  as  to  what  con- 
stitutes distress  damage  feasant,  whether 
the  distrainer  has  or  Is  entitled  to  an  en- 
forceable lien  upon  the  distrained  beasts  for 
the  damage  caused  by  the  trespass  and  for 
the  expense  of  their  care  and  keeping,  if  he 
Is  entitled  to  recover  for  such  expense. 

[S]  A  person  finding  the  animals  of  anoth- 
er trespassing  on  his  grounds  damage  fea- 
sant may,  by  the  rules  of  the  common  law, 
distrain  them  until  satisfaction  for  the  dam- 
.age  done  shall  be  made  by  the  owner  of  the 
animals.  2  A.  &  B.  Enc.  of  I^aw  (2d  Ed.)  p. 
358 :  1  Cooley  on  Torts  (3d  Ed.)  77;  3  C.  J., 
Animals,  5  407,  p.  135.  As  was  said  In  Bon- 
ner V.  De  Loach,  78  Ga.  50,  2  S.  E.  546: 

"He  provisIonR  of  the  common  law  (Broom's 
Commentaries,  781-2)  regulating  this  matter, 
render  the  defendant  answerable  'for  not  only 
his  own  trespass,  but  that  of  his  cattle  also; 
and  if,  by  his  negligent  keeping,  they  stray 
upon  Uie  land  of  another  (and  mnch  more  U 
he  prompts  or  drives  them  on),  and  they  there 
tread  down  Us  neighbor's  herbage,  and  spoil 
his  com      his  trees,  this  is  a  trespass  for 


which  the  owner  must  answer  in  damages;  and 
the  law  gives  the  party  injured  a  double  rem- 
edy in  this  case,  by  permitting  him  to  distrain 
the  cattle  thns  damage  feasant  *  *  *  tin  th* 
owner  shall  make  him  satisfaetion.  or  else  by 
leaving  him  to  the  common  remedy  fn  foro 
coatentioso  by  action,  wherein,  if  any  unwar- 
rantable acti  of  the  defendant  or  his  beasts  in 
coming  upon  the  land  be  proved,  it  is  an  act  of 
trespass  for  which  the  plaintiff  must  recover 
some  damages;  such,  however,  as  the  jury  shall 
think  proper  to  assess.* " 

See,  also,  8  Blackstone,  Oomm.  208,  211;  2 
Jones'  Blackstone,  {  277,  p.  1784;  2  Cool^'s 
Blackstone  {4th  Ed.)  1009;  S.  F.  ft  W.  By. 
Co.  V.  Gelger.  21  Fla.  068,  681,  S8  Am.  Bep. 
697. 

The  common  law  pmnltted  a  landowner 
to  be  his  own  avmger,  or  to  minister  redress 
to  himself  by  distraining  anottier's  cattle 
damage  feasant.  S  Bladfstone,  Gomm.  7: 
Mosher  v.  Jewett.  63  Me.  84,  88;  Cook  t. 
Gregg,  46  N.  T.  439.  By  the  common  law, 
one  citizen  may  distrain  the  cattle  of  an- 
other, damage  feasant  on  the  soil  of  the  for- 
mer. Jarman  v.  Patterson,  7  T.  B.  Hon. 
(Ky.)  644,  at  647.  This  right  existed  at  com- 
mon law  and  was  not  Introduced  by  statute 
(Hamlin  v.  Mack,  33  Mich.  103,  105),  but  the 
matter  Is  now  regulated  by  statutory  enact- 
ments in  the  several  states,  providing  for 
the  seizure  and  impounding  of  cattle  takm 
damage  feasant,  and  for  their  sale.  Note,  8 
Am.  St.  Rep.  271. 

In  Hamlin  v.  Mack,  supra,  it  Is  satd: 

*'*  *  *  The  plaintiff  personally  took  the 
beast  when  trespassing  on  his  land,  and  con- 
fined it  in  his  barn  there.  Before  this  Act  the 
beast  in  contemplation  of  law  was  in  the  own- 
er's possession,  but  the  seisnre  of  it  damage 
feasant,  and  immediate  cfmfinement  of  It  by 
the  plaintiff  in  his  bam  there,  took  it  out  of 
the  owner's  possession  and  into  the  plaintiff'B 
custody,  and  tliis  was  enough  to  constitate  a 
distress  damage  feasant.  S  B.  O.  6;  Broom 
and  Had.  Com.,  B.  2,  p.  74." 

In  Dickson  v.  Parker,  8  How.  (Miss.)  219, 
34  Am.  Dec.  78,  the  court  said: 

"  ♦  ♦  •  Where  cattle  are  found  upon  land 
doing  an  injury,  the  owner  *  *  *  is  allowed 
tb  seize  and  detain  them  as  a  pledge  er  securi- 
ty for  the  payment  of  the  damages  he  has  sus- 
tained." 

Cattle  damage  feasant  w^e  Impounded  at 
common  law  on  the  premises  trf  tiie  distrain- 
er. Green  v.  Dnckett.  U  Q.  B.  D.  275,  at 
278.  Subsequently  by  statute  the  distrain- 
er was  required  to  have  the  damages  ap- 
praised, and  to  init  the  distrained  beasts  in 
the  nearest  pound,  vrhere,  after  notice  and 
failure  on  the  part  ot  the  owner  to  redeem, 
they  might  be  sold.  2  Jones'  Bladtetone,  | 
14,  p.  1608;  Bodcwell  t.  Meartnc  86  N.  X. 
302,  808,  309. 

[4]  At  c(snmon  law  tbe  distrainer  of  an- 
imals damage  feasant  bad  only  a  lien  there- 
on for  the  damages  sustained  and  oould  not 
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iell  them  to  reimburse  himself  for  any  In- 
juries occaMoned  by  them  or  expenses  In- 
corred  in  connection  with  their  keeping.  1 
B.  G.  L..  Animals,  1  S3,  p.  1142.  No  author- 
ity to  sell  existed  at  common  law.  Caldw^ 
T.  Eaton,  5  Mass.  399;  Acme  Harvesting  Ma- 
dilne  Co.  t.  Hlnkley,  23  S.  D.  509,  122  N. 
W.  482,  21  Ann.  Cas.  743.  The  common-law 
remedy  of  distress  was  considered  only  In 
the  light  of  a  pledge.  Davis  t.  Arledge,  3 
Hill  (S.  O.)  172,  30  Am.  Dec.  361. 

In  3  Blackstone,  Comm.  10-14;  2  Cooley's 
Blackstone  (4th  Ed.)  862-865  ;  2  Jones* 
Blackstone,  H  14,  lA,  20,  and  21,  pp.  1503- 
1607,  It  is  said: 

"  •  •  •  The  law  of  diatresBeg  Is  greatly 
altered  within  a  few  years  last  past.  Formerly, 
they  were  looked  upon  in  no  other  light  than 
as  a  mere  pledge  or  security,  for  payment  of 
rent  or  other  duties,  or  satisfaction  for  damage 
done.  And  so  the  law  still  continues  with  re- 
gard to  ^stresses  of  beasts  taken  damage 
feasant  •  •  • 

"When  impounded,  the  goods  were  formerly, 
as  was  before  observed,  only  in  the  nature  of 
a  pledge  or  security  to  compel  the  performance 
of  satisfaction ;  and  upon  this  account  it  bath 
been  held,  that  the  distrainor  is  not  at  liberty 
to  work  or  use  a  distrained  beast.  And  thus 
the  law  still  continues  with  regard  to  beasts 
taken  damage  feasant,  •  •  *  which  must 
remain  impounded,  till  the  owner  makes  satis- 
faction; or  contests  the  right  of  dlstndning, 
hy  replevying  the  chattels. 

To  replevy  (replegiare,  that  Is  to  take 
haA  the  pledge),  is,  when  a  person  distrained 
Qpon  applies  to  the  sheriff  or  his  officers,  and 
tias  the  distress  returned  into  his  own  posses- 
sion; npon  giving  good  security  to  try  the 
right  of  taking  it  in  a  suit  at  law,  and.  If  that 
be  determined  a^inst  him,  to  retam  the  cattle 
or  goods  onee  more  Into  the  hands  of  the  dia- 
trainor. 

rrhis  kind  of  distress,  though  It  pats  the 
owner  to  tawonvenience,  and  is  therefore  a  pun- 
ishment to  him,  yet,  if  he  continues  obstinate 
and  will  make  no  satisfaction  or  payment,  it  is 
M  remedy  at  all  to  the  distrainor.  •  *  * " 

The  common  law,  as  we  understand  It, 
gave  the  distrains-  of  animals  damage  fea- 
sant no  right  of  confiscation,  bat  authorized 
him  only  to  Impoaod  add  hold  them  nntll 
compensated  for  the  damage  sustained.  Note 
90  Am.  St.  Rep.  212,  213.  The  detention  of 
the  cattle  is  only  for  the  pnrpose  of  indem- 
nity, and  they  must  be  surrendered  when 
satisfaction  Is  made.  In  the  meantime  the 
distrainer  must  feed  and  care  for  them  prop- 
erty <Oo<a^  on  Torts,  supra),  and  the  only 
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damages  which  the  impounds  of  animals 
damage  feasant  is  entitled  to  recover,  in  au 
actlcm'of  replevin  against  him  for  the  ani- 
mals by  their  owner,  are  such  as  were  oc- 
casioned by  the  particular  trespass  which 
they  were  committing  when  they  were  tak- 
en to  be  impoimded.  Holden  v.  Torrey,  31 
Vt  690. 

[6]  From  a  consideration  of  the  authori- 
ties it  would  appear  that  the  distrainer  of 
beasts  damage  feasant  was  not  entitled  un< 
der  the  common  law  to  compensation  for  ex- 
penses incurred  in  connection  with  their 
keeping,  and  that  the  lien  which  he  acquires 
by  the  distraint.  If  It  be  a  lien.  Is  purely  pas- 
sive and  not  an  enforceable  lien  as  that 
term  la  generally  understood.  At  common 
law  distrained  beasts  w^e  not  subject  to 
sale  by  the  distrainer  in  order  that  the  pro- 
ceeds thereof  might  be  applied  In  satisfac- 
tion of  the  damages  sustained  or  expenses 
incident  to  the  care  and  keeping  of  the 
beasts  while  distrained. 

Moreover,  the  law  does  not  seem  to  con- 
template that  a  person  may  continue  to  hold 
cattle  distrained  damage  feasant  after  the 
recovery  of  a  Judgment  for  the  trespass  In 
an  action  at  law.  As  Is  said  in  Golden  t. 
Eldred,  IB  Svlbna.  (N.  T.)  220: 

"Where  beasts,  dam^  feasant,  have  been 
distrained,  or  even  impounded,  the  distrainor 
may  relinquish  the  proceedings  by  distress,  be- 
fore satisfaction  for  the  dam^e  which  has  been 
sustained,  and  bring  the  action  of  trespass." 

And  in  Rockw^  T.  Nearlnib  supra.  It  was 
observed  that— • 

"The  remedy  by  distress  was  cumulative,  and 
satisfaction  obtained  in  this  mode  was  a  bar  to 
an  action  for  damages." 

Distress  damage  feasant  Is  no  remedy  at 
all  to  the  distrainer  U  the  owner  continues 
obstinate  and  will  make  no  satlafactlon  for 
the  trespass.  8  Blackstone,  Comm.  13;  2 
Gooley's  Blackstone,  supra,  865;  2  Jones' 
Blackstone,  S  21,  p.  1507.  Upon  recovery  of 
the  judgment  against  respondents,  It  was 
Incumbent  upon  appellant  to  relinquish  the 
distress,  and  It  could  not  ripen  Into  a  lien 
subject  to  the  Judgment. 

From  what  has  been  said  It  follows  that 
the  Judgment  of  the  trial  court  should  be 
affirmed,  and  It  Is  so  ordered.  Costs  are 
awarded  to  respondents. 

McCarthy  and  DUNN,  JJ.,  concur. 
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(as  Idabo,  tiS) 
R0BI80N  at  iL  T.  HOTEL  &  RESTAU- 
RANT EMPLOYEES,  LOCAL  NO.  783; 
OF  BOrSE  et  si.  (No.  3597.) 

(Supreme  Coxxrt  of  Idaho.  April,  1922.) 

1.  Oood  will  «=»!— Property  «»2— Right  to 
conduct  buslReU'toBother  wltk  flood  will  it 

property. 

A  right  to  conduct  a  business,  together  with 
the  incidental  right  to  the  good  win  thereof,  is 
property. 

2.  Injunction  «=>IOi (I)— Laborer*  may  form 
unions,  may  strike  for  lawful  purpose*,  and 
acquaint  pabllo  with  causes  and  request  with- 
holding of  patronage. 

Laborers  for  wages  have  a  right  to  form 
onidns  for  the  purpose  <A  Improving  tibelr  eco- 
nomic and  social  conditions.  They  have  a 
right  to  strike  in  concert  for  a  lawful  purpose. 
In  aid  of  a  lawful  strike,  they  have  a  right  to 
acquaint  the  public  with  the  fact  of  its  exist- 
ence and  the  causes  thereof,  and  appeal,  bj 
peaceful  persuasion,  for  public  support  and  to 
request  the  public  to  withhold  its  patronage 
from  the  other  party  to  the  labor  dispute. 

3.  lajHMtloa  «»IOI(l)  ~  ComblMatlH  to 
strike  for  an -unlawful  object,  or  usa  of  Ille- 
gal means  to  aid  lawful  strike,  are  wrongs  for 
whkth  the  law  affords  a  remedy. 

A  combination  to  strike  to  accomplish  an 
object  which  is  not  regarded  as  lawful,  or  the 
use  of  illegal  means  in  aid  of  a  lawful  strike, 
are  wrongs  for  which  the  law  affords  a  remedy. 

4.  InliMctlon  «=>I0I(3)— Means  omployed  In 
aid  of  lawful  strike  nnst  be  free  from  false- 
hood, llbel»  dofanatien,  phyoloal  vloleneey  or 
ooerolon. 

Ube  means  emitl<^ecl  In  aid  of  a  lawful 
strUEC  must  be  free  from  falsehood,  libel,  or 
defamation,  and  from  physical  violence,  coer- 
cion, or  moral  intimidation, 

5.  Injunction  «=5»I0I(I)— The  persaasloa  the 
law  permits  In  aid  ef  a  lawful  strike  Is  such 
as  appeals  ta  Judgment  rsason,  or  seatl- 
menL 

The  persuasion  which  the  law  pemdts  in 
aid  of  a  lawful  strike  is  such  as  appeals  to 
the  jadgment,  reason,  or  aentimcnt,  and  leaves 
the  mind  free  to  act  of  its  own  volition. 

6.  CanetltnUonal  law  «s>90--GHaraaty  of  free 
speaob  Is  ant  enoroadied  upon  by  affording 
appropriate  remedy  for  Ite  abuse. 

The  constitutional  guaranty  of  freedom  of 
speech  is  not  encroached  upon  by  affording  ap- 
propriate remedies  for  the  abuse  of  the  privi- 
lege of  free  speech. 

7.  iajnnotlon  «=9lOI(3)-Usie  of  the  words 
"uafalr  to  orgaalied  labor,"  If  truthful,  will 
not  be  enjoined,  but  tha  aaa  of  defamatory, 
coercive,  or  Intlmldatory  expreseloas  will  be 
enjoined. 

The  use  of  the  words  "unfair  to  organized 
labor,"  if  truthful,  will  not  be  enjoined.  The 
use  of  expressions  in  aid  of  a  strike  which 
convey  covert  implications,  calculated  to  de- 
fame, coerce,  or  intimidate,  will  be  enjoined. 
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S.  lajanetloa  ^IOI(I)— ^ostlaa  pickets  an 
street  In  front  af  baelness  plaoa  does  aot  of 
Kself  eanstltnta  traspan  an  tbutUag  prap- 

arty. 

Posting  of  pickets  on  the  street  in  front 
of  a  place  of  business  does  not  of  itself  consti- 
tute a  trespass  upon  the  premises  d  the  ovnter 

of  the  abutting  property. 

9.  Monopolies  1 2 (2) —Lawful  etrlke  held 
not  within  the  anti-trust  provisions  of  state 
Constitution  and  statutes. 

A  lawful  strike  Is  not  within  the  purview 
of  section  18,  art.  11,  of  the  ConstitutioD,-  or 
sections  2631  and  8S12  of  the  Comp.  Stats., 
commonly  known  as  the  auti-tmst  provisions 
of  the  Constitution  and  statutes  of  the  state 
of  Idaho. 

10.  Injunction  «=:>tOI(3)— Pladng  pickets  In 
front  of  or  near  restaurant  neoessarily  re- 
sults In  Intimidation  or  ooerolon  and  Is  prop- 
erly enjoined. 

Placing  of  pickets  In  the  street.  In  front  of 
or  near  to  a  restaurant,  necessarilj  results  in 
intimidation  and  coercion  of  protective  cua- 
tomers,  and  Is  properly  enjoined. 

Appeal  from  District  Oourt,  Ada  County; 
Charles  F.  Beddoch,  Judge. 

Action  by  W.  P.  Roblson  and  others 
against  the  Hotel  &  Restaurant  Ehni^oyees, 
Local  No.  782,  of  Boise,  Idaho,  and  others. 
Judgment  for  the  plaintiffs,  and  the  defend- 
ants appeal.  Remanded,  with  directions  to 
modify  injunction  so  as  to  accord  with  views 
expressed  In  opinion. 

Perky  &  Brinck,  of  Boise,  for  aiv>dlant8. 
Henry  Z.  Johnson  and  O.  d  Cavanab,  both 

of  Boise,  for  respondents. 

BICB,  C.  J.  Respond^ts  are  proprietors 
of  certain  restaurants  In  Boise.  The  appel- 
lants are  members  and  officers  of  the  Hotd 
and  Restaurant  Employees,  Local  No.  782, 
of  Boise,  which  is  a  voluntary  unincorporat- 
ed association,  or  labor  union. 

In  their  complaint,  ree^Hmdenta  allege: 

'Hiat  the  defendants  did  on  or  about  the 

20th  day  of  March,  order  all  of  the  em- 

ployees of  the  plaintiffs  then  belonging  to  the 
said  Hotel  and  Restaurant  Employees,  Lo- 
cal No.  7^  of  Boise.  Idaho,  to  strike  and  cease 
at  once  working  for  or  continuing  in  the  em- 
ployment of  the  plaintiffs  at  the  plaintiffs'  said 
places  of  business,  and  in  compliance  with  said 
order,  all  of  the  said  employees  of  the  plain- 
tiffs left  the  plaintiffs'  employment  and  placee 
of  business.  That  since  said  date'  tiie  plaintiffs 
have  endeavored  to  carry  on  thdr  said  busi- 
ness, and  to  employ  other  men  and  women  to 
fill  the  places  of  those  who  left  the  employ  of 
the  plaintiffs,  but  the  defendants,  their  agents 
and  servants,  have  in  pursuance  of  said  order 
and  a  conspiracy  and  a  confederation  and  com- 
bination entered  into  by  and  among  them  to 
carry  out  said  strike,  did  unlawfully,  willfully, 
and  maliciously  on  the  20th  day  of  March, 
1920,  establish  and  ever  since  have  maintain- 
ed a  boycott  of  the  plaintiffs*  said  business  by 
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ptodng  and  maintalnliic  Immedlatolr  in  front 
of  and  dose  to  the  entrances  of  the  plaintiffs* 
said  places  of  business  on  the  sidewalb,  a  pick- 
et iwtrol  during  the  hours  of  from  7  to  9 
o'dock  a.  m.  and  from  11  a.  m.  to  2  o'clock 
p.  m.  and  from  5  p.  m.  to  8  o'clock  p.  m.,  which 
are  and  were  the  hours  of  the  daj  when  the 
(reateet  number  of  meals  are  eerred  by  the 
plaintiffs  to  their  patrons.  Tfaat  the  pickets 
of  said  picket  patrol  are  now  and  have  been 
daring  said  hours  unlawfully,  willfully,  and  ma- 
Bdoosly  wearing  a  badge  consisting  of  a  plain, 
white  placard  pinned  upon  their  clothing  where 
the  same  can  plainly  be  seen,  with  the  words, 
house  is  unfair  to  organized  labor,*  and 
bare  been  and  are  during  said  hours  carrying 
the  same  back  and  forth  on  said  sidewalks  im- 
mediately in  front  of  and  close  to  the  entrances 
of  the  plaintiffs*  said  places  of  boslness,  and 
iridle  di^ng  so  are  now  and  have  been  during 
ssid  boars,  onlawfully,  willfully,  and  maliciously 
ealBng  ont  in  a  raneooa  Toiee  to  the  patrons 
and  prospectiTe  patrons  of  the  plaintiffs  and 
persons  passing  hy  and  to  patrons  when  enter- 
ing aad  leaving  the  plaintiffs*  said  places  of  busi- 
ness: *^nii8  house  is  unfair  to  organized  labor. 
Why  patronize  an  unfair  house  I  Why  not  pat- 
ronise a  hoase  with  oit;anized  labor  I  This  house 
Is  unfair  to  organized  labor.  Why  not  patronize 
t  onion  honse!  Go  where  they  have  all  white 
he^.  This  beanery  is  on  tiie  bom.  Why  not 
patronize  a  union  bouse,  and  yon  won't  have 
to  turn  your  bach  to  the  public  and  yoa  will  not 
be  ashamed!  This  house  is  unfair  and  will  be 
nnfair  to  yon.'  And  that  by  reason  thereof  the 
defendants  are  now  and  hare  been  during  said 
hours  unlawfully,  willfully,  and  maliciously 
threatening  and  intimidating  persons  who  de- 
sire to  enter  the  plaintiffs*  said  places  of  busi- 
ness for  the  purpose  of  engaging  In  the  em- 
ployment of  the  plaintiffs,  and  the  patrons  and 
prospectire  patrons  of  the  plaintiffs  and  per- 
sons passing  by  said  places  of  business,  which 
is  and  baa  deterred  sacb  persons  from  entering 
and  patronidng  the  plaintiffs'  said  places  of 
bn^ess,  and  entering  the  employ  of  tbe  plain- 
tiffs and  Is  calculated  and  intended  to  give  no- 
tice, and  does  give  notice,  to  such  persons  pass- 
ing the  plaintiffs'  said  places  of  business  or  In- 
tendiog  to  patronize  the  same,  that  said  places 
of  business  were  under  boycott  and  that. its 
patronage  was  opposed  by  organized  labor. 
That  by  reason  of  tbe  presence  of  said  pickets 
and  tbe  nnlawfnlly,  willfully,  and  malidonsly 
maintaining  of  the  said  picket  patrol  and  tbe 
threats  and  fntlmidationa  aa  aforesaid  by  tbe 
defendants,  m  great  many  of  tbe  plaintiffs'  pa- 
trons haTe  been  intimidated,  and  'in  conse- 
qaeiice  thereof  bare  ceased  to  and  refrained 
from  pstronizing  the  plaintiffs'  said  places  of 
business,  and  that  they  will  continue  so  to  do 
as  long  as  said  pickets  are  maintained  in  front 
of  the  i^laintiffs'  said  places  of  business  and 
Baid  boycott  continue,  and  bare  diverted  a  large 
.  part  of  plaintiffs*  said  business,  reducing  their 
daily  receipts  by  large  snms,  averagtaig  from 
IISO  to  975  per  «day  of  the  said  business  of 
the  plaintiffB  W.  P.  Bobison  and  O.  C.  BoUson. 
and  from  $350  to  $200  per  day  of  said  business 
of  the  plaintiffs  Charles  Peroni.  Vincent  Peroni, 
and  Bamest  Jaeger,  and  from  $175  to  $76 
per  day  of  said  business  of  the  plaintiffs  E. 
Wood  and  H.  D.  Mix,  and  from  $260  to  $100 
per  day  of  said  bnsineas  oi  the  plaintiff  Jim 


KeDy,  and  from  $00  to  $60  per  day  of  said  busi- 
ness of  tbe  plaintiff  Jake  Geb,  and  from  $200 
to  $85  per  day  of  said  business  of  the  plain- 
tiffs Jack  Troy,  W.  B.  Reber,  and  A.  W.  lied- 
loff. 

"That  an  of  said  acts  'and  conducts  of  tbe 
defendants  were  and  are  a  part  of  a  scheme 
to  prevent  persons  from  entering  the  employ- 
ment of  tbe  plaintiff,  and  continuing  in  their 
employment,  and  from  pstronizing  them  at 
their  said  placea  of  business.  That  the  defend- 
ants threatened  and  intend  to  continue  their 
said  unlawful,  wrongful,  willful,  and  malicious 
acts  and  conducts,  and  that  they  and  their 
agents  and  servants  are  now,  and  hare  been 
ever  since  said  boycott  and  picketing  were  es- 
tablfsbed,  a  nuisance  and  obstruction  to  the 
plaintiff  and  to  persons  in  their  employ,  or 
intending  to  trade  with  or  patronize  tbe  plain- 
tilts  at  their  sidd  places  of  bnsineaa." 

AppeUanta  demurred  to  the  .comi^alnt 
Upon  the  filing  of  the  complaint,  tbe  court 
Issued  an  order  to  diow  cause  why  an  in- 
junction pendente  lite  sliould  not  be  granted, 
and  also  entered  a  restraining  order  requir- 
ing that— 

Appellants  "  *  *  *  absolutely  desist  and 
refrain  from  in  any  manner  interfering  with 
or  hindering  or  obstructing  plaintiffs  and  each 
and  every  of  them,  whether  by  picketing  or  oth- 
erwise, in  the  free  use  and  enjoyment  and  oc- 
cupancy of  their  several  properties,  property 
rights  and  business  and  ^e  conduct  thereof; 
and  from  entering  thereon  or  fbendn  or  In  any 
manner  coercing  or  compelling  or  Inducing  or 
attempting  to  coerce  or  induce  by  any  species 
of  threat,  Vitimidation,  force  or  fraud  or  Tio> 
lence  any  employees  of  plaintiffs  or  either  of 
them  from  performing  their  several  duties  with- 
in the  scope  of  their  several  employments  or 
service;  and  from  preventing  or  attempting  to 
prevent  by  any  species  of  threat,  intimidation, 
force  or  fraud  or  violence  any  person  or  per- 
sons from  entering  tbe  employment  or  seirice 
of  plaintiffs  or  either  of  them;  and  from  pre- 
venting or  attempting  to  prevent  by  any  species 
of  tiireat,  intimidation,  force  or  fraud  or  vio- 
lence, expostulation  or  entreaty,  patrons  or 
prospective  patrons  of  plaintiffs  or  either  of 
them,  or  any  other  person  or  persons  from 
trading  with  or  transacting  baslness  with  plain- 
tiffs or  either  of  them  and  from  harassing  or 
annoying  them  with  insults,  gibes  or  jeers  or 
language  importing  tbe  same  or  displaying  on 
their  person  or  tioft  placards  or  iHinners  or 
other  emblems  or  Insignia  containing  covert  or 
open  or  other  tbreats  or  intimidations  or  the 
Hhe  to  the  annoyance  of  plaintiffs'  patrons  or 
prospective  patrons,  or  other  person  or  per- 
sons, while  going  about  their  business  to  or 
from  or  with  plaintiffs'  or  each  and  erery  of 
them;  and  from  parading  In  front  of  or  congre- 
gating whether  singly  or  collectively,  in  the 
virinity  of  the  entrance  to  or  at  or  near  the 
premises  of  tbe  plaintiffs  herein  and  each  and 
every  of  them,  as  follows,  to  wit,  •  *  •  for 
the  purpose  of  Intimidating  or  threatening; 
whether  by  force  or  fraud  or  coercion  or  ex- 
postulation, plaintiffs'  employees  or  patrons  or 
prospective  patrons  or  any  other  person  or 
persons  from  trading  with  or  continuing  in  the 
employment  of,  or  seeking  employment  with 
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liUlntlffii  or  either  of  them;  ui^  from  engBging 
In  what  la  commonly  known  and  designated  as 
pleketinK  or  eataUtahiiv  and  maintaining  a 
picket  patrol  In  any  manner  whatever,  whether 
singly  or  coIlectiTely,.  the  entrances  to  the  aev 
«rftl  premiaea  hereinbefore  described  of  the 
plaintiffa  herein  or  adjacent  thereto  or  in  tiie 
vidnity  thereof." 

Upon  the  return  day  of  the  order  to  show 
-cause,  appellants  Sled  affidavits  to  the  effect 
ttiat  pickets  were  instructed  to  and  did  walk 
at  leaat  10  feet  away  from  the  buildings 
wherein  the  business  of  respondents  was  con- 
ducted, and  that  they  were  instructed  to  and 
did  make  no  remarks  except  in  an  ordinary 
tone  of  voice;  that  not  more  than  two  pick- 
ets were  so  engaged  at  any  one  time  and 
place;  and  that  for  the  most  part  the  pick- 
ets were  waitresses  belonging  to  appellants* 
organization.  The  affidavits  further  stated 
that  appellants  were  not  actuated  by  malice 
Against  respondents,  and  that  the  picketing 
was  not  conducted  wl&  the  purpose  or  in- 
tent of  destroying  tbe  business  of  respond- 
■enta,  or  damaging  the  same,  bat  was  conduct- 
■ed  for  the  sole  purpose  of  the  economic  bet- 
.terment  of  the  members  of  tbe  organization 
&B  laborers  and  in  purauance  and  furtherance 
of  the  purposes  of  the  strike;  that  the  means 
used  were  not  calculated  to  and  did  not  in- 
timidate any  person  or  persons  from  exer- 
•dalng  their  own  free  will  as  to  patronizing 
or  not  patronizing  the  respondents'  place  of 
tinalness. 

Questions  similar  to  those  here  for  review 
bave  recently  been  considered  by  the  Su- 
preme Court  of  the  United  States  In  the 
cases  of  American  Steel  Foundries  v.  Trl- 
City  Central  Trades  Council  et  al.,  257  U.  S. 

 ,  42  Sop.  Ct  72,  66  L.  Ed.  103,  and  Truai 

V.  Corrlgan,  257  U.  S.   ,  42  Sup.  Ct  124, 

66  L.  Ed.  132.  In  the  latter  case  It  was  held 
4:hat  a  statute  of  the  state  of  Arizona,  very 
almllar  to  section  20  of  the  Clayton  Act,  38 
Stat  at  L.  738,  c  323,  U.  S.  Comp.  Stat  | 
1243d.  6  Fed.  Stat.  Anno.  t2d  Ed.)  p.  141.  was 
invalid  as  obnoxious  both  to  the  due  process 
clause  and  the  equal  protection  danse  of  the 
Fourteenth  Amendment  to  the  federal  Con- 
stitution. Idaho  has  no  such  statute. 

In  the  case  of  Keaffel  &  Easer  t.  Inter- 
national Aasodatton  of  Macbinists  et  aL.  116 
Atl.  0,  tbe  New  Jersey  Court  of  Errors  and 
Appeals  appears  to  have  asaamed  that  tbe 
decision  of  the  Suprone  Court  In  tbe  Trl-€»ty 
Case  was  of  controlUng  authority  In  cases 
arising  In  the  state  courts.         court  said: 

"Since  the  preaent  case  was  argued,  the  Sa- 
pr«me  Court  of  the  United  States  has  decided 
the  general  principle  underlying  the  present 
facts  in  a  case  that  has  been  pending  for  sev- 
eral years,  since,  at  the  latest,  1916.  Trl-Clty 
Central  Trades  Coondl  et  al.  v.  American 
Steel  Foundries,  288  Fed.  72a  151  C  C.  A. 
878:  American  Steel  Foand<-lMi  v.  Trl-City 
Central  Trades  CoancH  et  aL,  257  V.  S.  — ,  42 
Snp.  Ct  72;  66  L.  Ed.  — .  The  authority  of 
that  Ugh  tribanal  la  of  such  weight  as  to  be 


practically  controlling  on  ui  In  a  class  of  cases 
in  which  It  mnat  often,  and  may  always,  have 
the  fnU  force  of  a  binding  aothority.  It  would 

be  UDwiae  in  us  to  assume  to  ait  In  review 
even  if  the  reasoniag  of  tbe  opiuion  did  not 
commend  itself  to  our  minds  aa  in  fact  it  does." 

What  was  said  by  the  Supreme  Court  In 
tbe  case  of  Truax  v.  Corrlgan  as  to  tbe  equal 
protection  of  the  laws  can  have  no  bearing 
here,  since  our  statute  relating  to  injunctions 
contains  no  exceptions  aa  to  any  classes  of 
persons,  but  applies  alike  to  all  persons  with- 
in the  Jurisdiction  of  the  courts  of  this  state. 
With  reference  to  the  due  process  clause  of 
the  federal  ConstltntlKm,  the  court  said: 

"A  law  which  operates  to  make  lawful  such 
a  wrong  as  Is  described  In  plaintiffs*  complaint 
deprives  the  owner  of  the  business  and  the 
premises  of  his  property  without  due  procesa, 
and  cannot  be  held  TaUd  under  the  Fourteenth 
Amendment. 

"The  opinion  of  the  state  Supreme  Court  in 
this  case,  if  taken  alone,  seems  to  show  that 
the  statute  grants  comfilete  immunity  from 
any  dvll  or  criminal  action  to  the  defendants, 
for  it  pronounces  their  acts  lawful." 

The  court  was  dealing  with  a  statute  en- 
acted by  tbe  Legislature  of  a  state.  Wbetb- 
er  It  was  Intended  to  bold  Oiat  a  like  limita- 
tion exists  as  to  the  power  of  a  state,  acting 
through  Its  .courts.  In  giving  effect  to  Its 
common  law,  Is  not  ^ear.  Bfr.  Justice 
Holmes,  In  his  dtanentlttg  tq^lon,  alludes  to 
tbe  mattCT  ss  follows. 

**1  cannot  understand  the  notion  that  it  would 
be  unconstitutional  to  authorize  boycotts  and 
the  like  in  aid  of  the  employees*  or  the  employ- 
ers* Interest  by  statute  when  the  same  residt 
has  been  reached  constitutionally  wltiiout  stat- 
ute by  courts  with  whom  I  agree." 

[1]  A  right  to  conduct  a  business  Is  prop- 
erty. Incident  to  this  property  right  Is  the 
good  will  of  the  business,  and  the  right  to 
appeal  to  tbe  public  for  patronage.  One 
may  conduct  bis  business  In  his  own  way, 
and.  may  employ  whom  be  will  upon  such 
terms  as  may  be  agreed  upon,  and  may  dls- 
char^  any  employee  at  will  unless  restrain- 
ed by  a  valid  contract  so  long  as  he  violates 
no  law.  These  rights  are  entitled  to  the  pro- 
tection of  the  law.  But  because  of  the  con- 
flicts wbfch  sometimes  arise  between  flLheo- 
lute  rights,  the  law  does  not  afford  a  ranedy 
for  every  Interference  with  or  encroachmeut 
upon  rights  as  such. 

[2]  Those  who  labor  for  wages  have  cer- 
tabi  rights  equally  unquestioned.  They  may 
contract  for  employment  on  whatever  terms, 
they  see  fit,  and,  unless  restrained  by  a  Mnd- 
Ing  contract,  may  cease  employment  when 
they  please.  They  have  a  right  to  form 
unions  for  the  purxmse  of  improving  th^r 
economic  and  social  conditions,  or  to  refrain 
from  Joining  sach  unions  If  they  choose. 
They  have  a  right  to  strike  In  concert  when 
the  object  <st  tbe  strike  is  for  their  coUectiT* 
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public  with  the  fiict  of  Its  existenoe  and  the 
causes  thereof,  and  appeal  for  aympathettc 
aid  by  a  request  to  wlthhtdd  patronage. 
Tniaz  T.  Oorrigan,  supra. 

It  is  dear  that  any  resort  to  the  primary 
bf^cott.  If  In  any  d^ree  snccrasfnl,  will  re- 
sult In  damage  to  Uie  boalneBs  of  the  perscm 
boycotted;  bat,  where  It  la  lawfully  con- 
ducted, this  is  one  of  the  InconTenlences  for 
widdb  the  law  does  not  afford  a  remedy. 

[3]  A  comtdnaUon  to  strike  for  the  purpose 
at  accomplishing  an  object  which  Is  not  re- 
garded as  lawful,  or  the  use  ot  Illegal  means 
in  aid  of  a  lawful  strike,  are  wrongs  for 
whldi  the  law  affords  a  ranedy.  Duidex 
Printing  Ptmb  Go.  t.  Deerlng  et  sL,  254  U. 
3.  44S,  41  Sopw  Ot  172, 65  L.  Ed.  340, 16  A.  L. 

R-iee. 

[4,1]  In  the  case  at  bar*  no  question  is 
raised  as  to  the  legality  of  tlie  object  for 
wUA  tbo  strike  was  called.  The  questton 
we  must  dedde  r^tes  entirely  to  the  le- 
gally of  the  means  onployed  In  aid  thereof. 
SpeaUi^  gennal^,  the  means  emjAoyed 
must  be  tree  fkom  Ibls^ood,  libel,  or  defa- 
mation, and  fnun  physical  Tiolence,  coercion, 
or  moral  Intimidation. 

'7he  persoasion  that  the  law  parmita  In 
then  circnmstanccB  Is  aucfa  as  appeals  to  the 
jndcment,  reaaon  or  sentiment,  and  leaves  the 
mind  free  to  act  of  Its  own  ToUtlon.  Where 
One  is  no  snch  freedom  of  actiM,  man  than 
mere  peranasion  has  been  ezerdsed,  and  it 
amoimts  to  doreas,  intfrnidation,  coerdoD,  or 
other  Uke  inflaence."  McMicbael  Atlanta 
EoTelope  Co.,  161  Ga.  776,  108  B.  B.  226. 

In  challenging  the  legality  of  the  means 
used  In  this  case,  respondents  call  attention 
to  the  language  employed  by  appellant  and 
tbelr  representatives  in  appealing  to  the  pub- 
lic, and  also  to  the  stationing  of  pickets  In 
front  of  their  respective  places  of  business. 

[1}  C<mfiidng  our  attention  first  to  the  lan- 
guage used:  We  do  not  think  the  right  of 
free  speech  guaranteed  by  section  9,  art.  1, 
of  our  Constitution,  is  directly  involved.  We 
are  concerned  only  with  the  abuse  of  the 
freedom  of  speech.  The  law  accords  the 
remedy  of  Injunction  in  this  dass  of  cases 
(Oily  because  of  the  InadequacT  ot  the  ordi- 
nary remedies  at  law. 

[T]  We  think  it  Is  dear  that  the  words, 
"Hda  house  Is  unfair  to  organized  labor," 
printed  upon  a  placard,  are  permissible.  The 
expression,  "unfair  to  organized  labor,"  Is  a 
term  well  understood  and  la  thus  defined  In 
Parkinson  t.  Building  Trades  Coundl,  164 
Cal.  581,  98  Pac.  1027,  21  L.  R  A.  (N.  8.) 
560, 16  Ann.  Gas.  1165: 

"In  reference  to  the  word  Smfalr,*  It  clearly 
appears  that  as  employed  by  the  defendants  and 
Ubor  organlzatlona  generally,  it  baa  a  techni- 
cs! meaning  well  underatood  by  the  plaintiff  and 
by  an  the  persons  to  whom  the  eooncll  sent  no- 
tices fliat  the  plaintlif  had  been  declared  nn- 
lUr.  BaOt  dsdaratlon  means,  and  In  this  in- 


was  understood  Iv  all  parties  con- 
cerned to  mean,  not  that  the  plaintiff  had  been 
goUty  of  any  fraud,  breach  of  faith,  or  dlriioD- 
orable  condnct.  but  onl;  that  it  had  refosed 

to  comply  with  the  conditions  upon  whidi  un- 
ion men  would  consent  to  remain  in  its  em- 
ploy or  handle  material  supplied  by  It" 

Se^,  also,  Greenfield  v.  Central  Labor  Coun- 
cU  (Or.)  192  Pac.  783;  Empire  Theater  Co.  v. 
Cloke.  53  Mont.  183,  163  Pac.  107,  L.  R.  A. 
1917E,  383. 

Neither  do  we  think  legitimate  objection 
can  be  made  to  the  words:  "This  house  is 
unfair  to  organized  labor.  Why  patronize 
an  unfair  house !  Why  not  patronize  a  house 
with  organized  labor  I"  The  expression, 
"This  house  is  unfair  to  organized  labor. 
Why  not  patronize  a  union  house !  Go  where 
they  have  all  white  help,"  Is  legitimate,  or 
not,  according  to  the  truthfulness  or  falsity 
of  the  implication  that  the  house  is  employ- 
ing other  than  white  help.  The  expression, 
"This  beanery  Is  on  the  bum,"  cannot  be  up- 
h^d.  Although  It  may  not  have  been  intend- 
ed seriously.  It  carried  with  It  an  implication 
of  deterioration  of  service  and  Is  not  permis- 
sible. The  expression,  "Why  not  patronize 
a  union  house  and  yon  won't  have  to  turn 
your  back  to  the  public  and  you  will  not  be 
ashamed,*  Is  not  permissible,  because  this 
evidently  was  intended  to  cause  moral  In- 
timidation upon  the  patrons  of  the  place 
and  doubtless  with  many  people  wonld  have 
that  effect.  Neither  do  we  think  Justifiable 
the  expression,  "This  bouse  Is  imfair  and 
will  be  unfair  to  you."  This  was  addressed  to 
the  patrons  of  the  restaurants,  and,  when  ad- 
dressed to  the  public  generally,  carried  an 
Implication  of  dishonesty  or  lack  of  Integrity. 

[t,  1]  The  most  important  question  for  con- 
sideration in  this  case  arises  out  of  the  ac- 
tion of  the  trial  court  In  enjoining  the  sta- 
tioning of  pickets  in  front  of  and  near  to  the 
respective  places  of  business  of  respondents. 
It  is  a  case  of  first  impression  in  this  state. 

It  is  claimed  by  respondents  that  the  pick- 
ets were  guilty  of  trespassing  upon  their 
property;  that,  although  the  streets  have 
been  dedicated  to  the  use  of  the  public,  the 
title  In  front  of  their  property  to  the  center 
of  the  street  Ls  vested  In  the  owner,  and  the 
dedication  Is  only  to  the  usual  and  customary 
user  by  the  public. .  We  are  of  the  opinion, 
however,  that  the  lawfulness  of  the  use  of 
the  streets  by  appellants  must  be  determined 
solely  by  considerations  other  than  those 
growing  out  of  the  ownership  of  the  servient 
estate.  The  pickets  constitute  a  portion  of 
the  public  for  whose  use  the  streets  were 
dedicated.  The  owner  cannot  object  to  an  un- 
lawful use  on  their  part  because  of  his  own- 
ership of  the  soli,  for  by  the  very  act  of  ded- 
ication be  has  divested  himself  of  that  ri^t 
He  must  have  some  other  basis  for  his  ob- 
jection, such,  for  instance,  as  the  creation  ot 
a  iwivate  or  public  nuisance.  The  special 
rl^ta  of  Drae  access  and  agmi  OkJoyed  bgr 
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the  owner  of  abnttiiig  proparty  rest  upon  a 
different  basis. 

Onr  attention  bas  been  called  to  the  case 
of  Campbell  t.  Motion  Picture  Machine  Op- 
erators Union  (Minn.)  188  N.  W.  781.  In  that 
case  It  was  held  that  a  combination  to  boy- 
cott a  motion  picture  theater  Is  one  In  re- 
straint of  trade,  and  forbidden  by  the  terms 
of  the  anti-trust  statute  of  Minnesota  (sec-, 
tlon  8973,  Gen.  Stats.  1913).  There  are  both 
statutory  and  constitutional  provisions  some- 
what similar  In  this  state.  C.  S.  SS  2531  and 
8512;  Const  |  18,  art.  11.  We  are  of  the 
opinion,  however,  that  this  case  does  not  fSll 
within  the  purview  of  those  statutory  and 
constitutional  provisions.  The  purpose  of 
appellants  was,  not  to  fix  the  price,  or  reg- 
ulate the  production  of  any  article  of  trade 
or  commerce,  but  to  better  their  own  ec- 
onomic condition.  Labor  Is  not  a  commodity, 
or  an  article  of  commerce  within  the  mean- 
ing of  our  Constitution  and  statutes.  The 
antl-tmst  statute  of  the  state  of  Texas  re- 
tired to  in  Webb  v.  Cooks*,  Waiters'  and 
Waitresses'  Union  No.  748  (Tex.  Civ.  App.) 
205  S.  W.  465,  Is  materially  dlCferent. 

On  b^alf  of  appellants,  it  is  urged  that 
having  a  right  to  acquaint  the  public  with 
the  facts  concerning  the  strike,  and  to  ap- 
peal for  sympathetic  aid,  they  should  be  per- 
mitted to  make  use  of  this  right  in  the  most 
effective  manner,  by  bringing  the  knowledge 
of  their  dispute  with  respondents  to  the  no- 
tice of  intending  patrons;  that  they  shonld 
be  permitted  to  go  where  the  patrons  are 
most  likely  to  be;  and  that  they  are  there- 
fore within  their  rights  so  long  as  they  are 
peaceable  and  their  conduct  is  not  unseemly 
and  BO  long  as  they  do  not  obstruct  the  en- 
trance to  or  egress  from  the  business  houses 
of  respondents.  There  Is  much  force  In  this 
position.  But  in  our  opinion  It  Is  overcome 
by  the  fact  that  the  act  of  stationing  pickets 
in  front  of  places  of  business  of  respondents 
Inevitably  leads  to  results  directly  opposite 
to  appellants'  intentions  and  protestations. 

It  is  said  that  the  term  "peaceful  pioketlng" 
involves  a  contradiction  in  terms;  thnt  Ihe 
word  "picket"  carries  with  It  a  sinister  im- 
plication and  Is  selected  from  the  nomracla- 
ture  of  war.  Truax  v.  Corrigan,  supra.  Ac- 
cordingly, In  the  case  of  American  Steel 
Foundries  v.  Trl-CIty  C.  T.  Council,  supra, 
it  was  held  that,  while  picketing  should  be 
enjoined  eo  nomine,  the  defendants  In  that 
case  would  be  entitled  to  station,  at  each 
point  of  Ingress  or  egress  from  the  company's 
works,  one  "missionary.'*  We  are  concmed 
with  facts  rather  than  names. 

In  the  case  of  Pierce  v.  Stablemen's  Union, 
Local  No.  ST60,  156  Gal.  70.  103  Pac  324,  It 
la  said: 

"The  incoDTenlenee  which  the  public  may 
suffer  by  reason  of  a  boycott  lawfullv  con- 
ducted Is  in  no  sense  a  le^al  injury.  But  the 
public's  rights  are  Invaded  the  moment  the 
means  employed  are  such  as  are  calculnted 
to,  and  natursUy  de,  Incite  to  crowds,  riots,  and 


dIstnitMuices  of  the  peace.  A  plAet,  ta  lla 
very  nature,  tends  to  accomvliah,  and  is  de- 
signed to  accomplish,  these  very  things.  It 
tends  to,  and  Is  designed  by  physical  Intimlda- 
tioQ  to,  deter  other  men  from  seeking  employ- 
ment in  the  places  vacated  by  the  strikers.  It 
tends,  and  is  designed,  to  drive  business  away 
from  the  boycotted  place,  not  by  the  legitimate 
methods  of  persuasion,  Imt  by  the  illegitimate 
means  of  physical  intimidation  and  tear. 
Crowds  naturally  collect;  distnrbanees  of  the 
peace  are  always  imminent  and  of  frequent  oc- 
currence. Many  peaceful  citizens,  men  and  wo- 
men, are  always  deterred  by  physipal  trepida- 
tion from  entering  places  of  business  so  under  a 
boycott  patrol.  ♦  •  •  We  think  it  plain  that 
the  very  end  to  be  attained  by  picketing,  how* 
ever  artful  may  be  the  means  to  accomplish 
tiiat  end,  is  the  injury  of  the  boycotted  busi- 
ness through  physical  molestation 'and  physical 
fear,  caused  to  the  employer,  to  tiiose  whom 
he  may  have  unployed.  w  who  may  seek  em- 
ployment from  him,  and  to  the  general  public." 

Where  the  principal  purpose  of  picketing 
Is  to  appeal  to  the  Intending  patrons,  con- 
sisting of  men,  women,  and  chlldr^  of  a 
business  house,  such  as  a  restaurant,  we 
think  the  following  from  the  opinion  in  the 
case  of  Local  Union  No.  313  v.  Stathakls,  135 
Ark.  86,  205  S.  W.  4S0,  6  A.  L.  B.  894,  Is 
wortiiy  of  consideration: 

"And  can  there  he  ai^  real  question  as  to 
the  meaning  of  the  presence  of  the  pickets? 
Were  they  not  doing  something  more  than  giv- 
ing notice  to  the  public  that  they  had  an  un- 
decided issDS  with  the  business  which  they 
were  picketing?  Were  they  not  saying,  even 
though  it  wa8«ilently  said:  'See  what  we  are 
doing  to  this  man,  because  he  has  incurred  our 
displeasure  I  Beware  a  similar  fate !'  And  was 
It  not  necessarily  true  that  many  people  who 
had  no  knowle^  or  opinion  In  regard  to  the 
existing  controversy,  and  who  felt  no  interest 
in  the  terms  of  Its  final  settlement,  were  de- 
terred from  according  tiie  patronage  which 
might  otherwise  have  been  ^ven  appellee,  sim- 
ply because  there  was  a  controrersy  In  which 
they  did  not  desire  to  even  appear  to  be  par- 
ties?** 

In  view  of  the  thought  suggested  by  this 
quotation,  added  emphasis  Is  placed  upon  the 
allegation  of  the  complaint  t^mt  prospective 
patrons  of  the  respondents  were  deterred  by 
Intimidation  from  entering  respondrats'  plac- 
es of  business. 

[II]  We  confine  our  decision  to  the  facta 
presented  by  the  case  at  bar.  We  are  not 
dealing  In  this  case  with  questions  which 
might  arise  In  a  case  where  a  manufactur- 
ing or  other  plant,  having  no  direct  dealings 
with  the  gmeral  public,  is  Involved,  nor  with, 
any  question  relating  to  s  secondary  Ijoycott. 
We  conclude  that  the  stationing  of  pickets 
in  front  of  or  near  to  respondents'  places  of 
business  in  this  case  was  necessarily  intimi- 
dating in  character,  and  was  properly  en- 
joined. This  does  not  mean,  however  that 
appellants  are  to  be  debarred  from  the  nso 
of  tbe  streets  gmerally,  or  tiom  displayiiit 
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trnthfnl  placards  and  bannera,  or  using  oth- 
er U«ltimate  means  of  ai^ieaUng  for  snpport. 

Referoice  to  th*  notes  fonnd  In  ft  A,  U  R. 
909,  and  16  A.  L.  R.  2S0,  wUl  direct  those  In- 
terested to  many  of  the  anthorltlea  dealing 
with  the  matters  herein  dtacoased. 

We  come  now  to  the  terms  of  the  injunc- 
tion Issued  bj  the  trial  court  In  view  of 
the  foregoing  discussion,  and  the  facts  dls- 
doaed  by  the  record,  the  Injunction  was 
broader  than  is  justified.  There  was  no 
occasion  to  enjoin  the  use  of  force  or  vlo- 
lence,  since  none  had  been  used  or  was  threat* 
ened.  The  Injunction  should  not  require  the 
appellants  to  absolutely  desist  or  refrain 
from  in  any  manner  Interfering  with  the 
basiness  of  respondents.  Neitb^  should  It 
Include  erery  species  of  ezpoatalatloi  or  ea- 
treaty. 

The  case  is  renanded,  with  dlrectlfflu  to 
modify  the  Injunction  so  as  to  accord  with. 
tbe  views  herein  ^pressed.  No  eosts  award- 
ed. 

BUDGE,  McCarthy,  DVNN,  and  UlS, 
JJ_  otmcnr. 


(SS  Idaho,  SIS) 

MEDLINO  at  al.  v.  SEAWELL. 


(No.  A927.) 
1922. 


(Supreme  Oonrt  of  Idaho.    April  11, 
Rehearing  Denied  Bfay  27,  1922.) 

1.  Acoord  asd  tatlsfaotloa  «=:»25(2)— Com- 
Iflalsl  most  state  tliat  offeree  agreed  to  ae- 
eept  payneat  la  fsll. 

In  order  to  consdtnte  a  itatement  of  a 
eanse  of  action  on  an  accord,  the  complaint 
■oat  state  that  tiie  offeree  lurreed  to  accept  as 
payment  in  full  the  amount  wbldi  the  offeror 
agreed  to  pay. 

2.  PleadlH  4e=»433(3)— Dafeotlvt  allegatloa  af 
goad  ouaa  of  astloa  e«rad  by  jadimeat  la 
■fcaaaoa  of  doninrror. 

A  defectiTO  allegation  of  a  good  eanae  of 
aetiott,  in  the  absence  of  a  demurrart  la  cored 
Judgment 

S.  latsreat  ^I9(l)-4>a  a  daln  for  ■nllqul- 
datad  damages  aot  aaseaptlMe  of  aacertala- 
awat  hy  oaBipataflaa,  lataraat  will  aot  be 
allowad  prior  to  IndgaiSBt. 

Where  a  claim  Is  for  nnllgDldated  damages, 
tte  amount  of  which  la  not  susceptible  of  as- 
eertafaunent  by  computation  or  by  reference  to 
market  Talnea,  Interest  will  not  be  allowed 
prior  to  judgment 

Appeal  from  District  Ooart,  Payette  Coon- 
tji  B.  S.  Varlan,  Judge. 

Action  1^  3.  O.  Medling  and  another 
against  Lester  G.  Seawell  for  breach  of  con- 
tract Jtudgment  for  platnttffiB,  and  the  de- 
fendant appeals.  Modified  and  affirmed. 

O.  M.  Tan  Duyn,  of  San  Francisco,  Cal., 
and  VtarSt  T.  Wyman,  of  Boise,  for  appel- 
lant 


James  S.  Bogart  and  Barry  I«.  Fisher,  both 
of  Boise,  tot  respondents. 

McCARTHT,  J.  Ihuragraph  1  of  reqpoud- 
ents*  complaint  Is  as  follows : 

"That  on  the  2lBt  day  of  August,  1917,  the 
plaintiffB  entered  into  a  contract  by  and  with 
the  said  Lester  C  Seawell,  defeodant,  under 
nnd  in  pursuance  of  which  said  defendant  in 
consideration  of  payments  therein  mentioned 
to  be  made  by  plaintiffs,  said  defendant  sold 
and  agreed  to  deliver  to  plaintiff  certain  ewe 
sheep  and  to  turn  over  to  plaintiff  as  part  of 
the  consideration  therein  stipulated,  certain 
range  or  permits  to  range  sheep  In  the  Payette 
National  Forest  of  Idaho,  which  range  rights 
Or  permits  the  said  defendant  represented  to 
plaintiffs  that  he  owned  and  would  deliTer 
same  tt^ether  with  the  said  ewe  sheep  between 
the  1st  and  16th  day  of  October,  lOlT.  a  copy 
of  which  oontraet  marked  Htzhiblt  A'  la  hereto 
annexed  and  made  a  part  herei^.** 

The  second  paragraph  allies  that  re- 
spondents paid  the  amount  called  for  by  the 
contract,  and  appelant  d^vered  the  sheep; 
that  respondents  demanded  of  ampeUaut  that 
he  turn  over  to  them  the  range  or  permits 
contracted  for.  ^ragraidi  3  reads  as  fol- 
lows: 

"That  at  the  time  of  the  delirery  of  said 
sheep  and  the  payment  In  full  porsnant  to  sal^ 

contract  on  or  about  October  12, 1917.  defend- 
ant assured  plaintiffs  that  said  range  r^hts 
or  permits  would  be  duly  turned  over  to  plain- 
tiffs, that  thereafter  In  tbe  spring  of  1919, 
defendant  hiformed  plaintiffs  that  he  was  un- 
able to  fulfill  bis  contract  and  turn  over  to 
plaintiffs  said  range  rights,  or  permits  and 
agreed  to  reimborse  and  retom  to  plaintifli 
the  sum  of  16,000,  which  defendant  agreed  was 
the  value  of  said  range  right  or  permit;  that 
said  sum  of  $6,000  Is  the  reasonable  value  of 
said  range  right  or  permit;  that  plaintiffs  de- 
manded of  defendant  that  said  defendant  pay 
to  plaintiffs  said  sum  of  $6,000,  which  defend- 
ant has  agreed  and  several  times  promised  to 
pay-  that  notwithstanding  said  demands  on  the 
part  id  plaintiffs  and  the  promises  vn  the  part 
of  the  defendant,  said  defendant  has  failed 
and  refused,  and  still  foUa  and  refuses,  to  pay 
to  aald  plaintiffs  said  sum  of  $6,009.'* 

Tbe  case  was  tried  to  the  conit  wlUiont  a 

Jury.   The  court  fonnd: 

"That  on  or  about  the  2lBt  day  of  August, 
1917,  the  plaintiffs  and  defendant  entered  Into 
a  written  contract  at  Boise,  Idaho,  for  the  sale 
and  purchase  of  certain  ewe  sheep  and  forest 
range  rights  or  permits,  said  contract  reciting 
sale  of  7,400  ewes,  the  Hut  ewe%  S,500  to  be 
yearlinga,  ones,  twos,  threes,  and  fours,  and 
tbe  balance  to  be  full  month  ewes,  course  wool 
ewes  at  $16JX>,  flue  wool  ewes  at  $16.00  and 
Hunt  to  torn  range  to  Onmmlns  and  MedUnga 
order.' 

"Tbe  contract  further  acknowledged  the  re- 
ceipt of  the  sum  of  $11,000  as  part  payment  of 
the  above-mentioned  live  stock  and  that  tbe 
time  and  place  of  delivery  was  on  or  before 
October  15, 1917,  at  Cascade. 
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*^2)  Tliat  on  or  about  the  6tb  d»j  of  Octo- 
ber, 1017,  defeodant  delivered  to  and  plaintiffs 
accepted  certain  ewe  sheep  at  Cascade,  Idaho, 
ii)  pursuance  of  the  conditions  of  said  written 
contract^  and  settled  with  and  paid  the  defend- 
ant in  fall  and  balance  due  on  said  contract 
on  or  about  October  12, 1917,  and  demanded  of 
defendant  that  he  tnm  over  to  plaintiffs  tha 
forest  reserve  right  or  permit,  which  said  da- 
fendsnt  at  the  "time  agreed  to  do. 

"(3)  That  said  range  right  or  permit  at  the 
time  of  signing  the  contract  and  at  the  time 
of  the  deliverr  of  said  sheep  was  of  a  reason- 
able value  of  $6,000,  that  said  $6,000  was  the 
agreed  valne  of  said  range  rights  or  permit  be- 
tween said  parties,  and  was  part  of  the  con- 
eideration  paid  by  plaintiffs  to  defendant,  and 
included  in  the  price  of  tits  sheep  contracted 
and  paid  for  by  plaintiffs  to  defendant. 

"(4)  That  defendant  on  January  9,  1919,  in- 
formed plaintiffs  that  he  was  unable  to  deliver 
the  range  right  or  permit  called  for  in  said 
written  contract,  and  agreed  to  reimburse  and 
return  to  plaintiffs  the  said  sum  of  $6,000,  the 
value  of  said  range  right  or  permit. 

"(5)  That  plaintiff  several  times  demanded 
of  defendant  before  the  commencement  of  this 
action  that  he  turn  over  to  pontiffs  said  range 
Tights  or  permit,  or  In  lieu  thereof  refund  to 
or  reimburse  plaintiffs  In  the  sum  of  $6,000, 
and  that  sidd  defendant  did  promise  and  agree 
to  pay  to  said  i^aintiffB  said  snm  of  $6,000." 

Judgment  was  rendered  for  respondents 
and  against  appellant  In  the  sum  of  $6,000, 
with  7  per  cent.  Interest  from  October  12, 
1917,  amounting  to  $980. 

(1]  The  principal  point  urged  by  ajKiellant 
is  that  the  complaint  does  not  state  a  cause 
of  action.  He  contends  that  the  only  cause 
of  action  set  forth  in  tiie  complaint  Is  on  an 
accord.  He  further  contends  that  it  does 
not  state  such  a  cause  of  action,  becftuse  it 
all^^ea  that  appellant  agreed  that  $6,000  was 
the  value  of  the  range  rights  or  permits,  and 
agreed  to  return  to  respondents  the  sum  of 
$6,000,  but  dora  not  allege  that  respondents 
agreed  that  $6,000  was  the  value  or  agreed 
fio  accept  It  The  latter  ccmtention  is  sound. 
Because  of  failure  to  plead  that  respondents 
agreed  to  accept  $6,000  as  the  value  of  the 
range  rights  or  permits,  the  complaint  fails 
to  state  a  ralld  cause  of  actlfai  on  an  accord. 
3  Willlflton  OB  ConlxactB,  |  1888,  p.  3160. 
Dnleea  the  cmnplalnt  states  some  other 
cause  ot  action,  the  Judgment  must  be  re- 
vised. 

At  tlie  beginning  of  the  trial,  in  response  to 
a  motion  to  dect,  reqKmdents*  conned  stated 
that  they  sued  upon  the  original  contract  as 
modified.  The  conrt  dmled  the  motlcni  say- 
ing; 

"The  complaint  seems  to  state  a  canse  of 
Action  based  on  an  oral  modification  of  the 
■contract" 

We  are  not  bound  by  the  theory  announced 
t»y  counsel  and  the  court  at  the  trial  of  the 
case  unless  the  adoption  of  that  theory 
caused  til*  trial  to  take  such  a  course  that 


the  sustaining  of  the  judgment  Qp<m  any 
other  theory  would  work  an  injustice. 

it)  The  complaint  states  In  taie  flrst  para- 
graph that  respondents  and  appelant  al- 
tered into  a  contract  for  tiie  purchase  and 
sale  of  certain  sheep,  forest  range  rights^ 
and  pemits  In  consideration  ot  certain  pay- 
moits  to  be  made  by  respondents.  In  para- 
graph 8  it  alleges  that  appellant  informed 
respOTdaits  that  tie  was  unable  to  trnn  over 
to  them  tlie  range  rights  or  permits,  and 
that  $6,000  is  the  reasonable  value  of  than. 
To  tbis  complaint  no  dranurrer  or  motion 
was  interposed.  In  the  bri^,  after  suggest- 
ing that  the  complaint  sets  out  soffldait 
fycbt  to  oonsUtute  a  good  cause  of  action 
for  mon^  had  and  received,  recqpondraits 
deflnitdy  take  the  position  that  the  cause 
of  action  is  one  for  damages  for  breach  of 
contract.  -  Sucib  a  cause  of  action  Is  not 
well  stated  in  the  complaint  In  the  flrst 
plac^  the  complaint  does  not  directly  allege 
that  appellant  did  not  tnm  ov«  the  range 
rights  or  permits,  niis  is  indirectly  stated, 
however.  In  the  allegatlou  that  appelant 
Informed  mpondents  tliat  he  was  unable  to 
turn  them  over.  The  complaint  does  not  al-. 
lege  what  was  the  reasonable  valne  of  the 
forest  range  rights  and  permits  at  the  time 
of  the  alleged  breach  of  the  contract  but 
says  that  thdr  value  Is  $6,000  at  tlie  time  of 
brlngiiMT  the  suit  AiqpelUmt  contends  that 
this 'Is  fotal  to  the  cause  of  action  viewed 
as  erne  for  breach  of  contract. 

"A  pleading  should  be  more  liberally  con- 
strued after  judgment,  especially  when  the 
point  is  first  raised  in  the  appellate  court, 
than  on  demurrer  or  motion  before  trial." 
Boggs  V.  Seawell,  31  Idaho,  — ,  205  Pac.  262. 

"Where  a  complaint  is  attacked  after  a 
judgment  upon  the  gronnd  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  every  reasonable  Intendment  is  indulged 
in  favor  of  the  sufficiency  of  the  complaint, 
and  all  inferences  of  fact  which  may  be  drawn 
from  the  facts  alleged  must  be  deemed,  within 
reasonable  limits,  to  be  alleged  in  order  to  sus- 
tain the  judgment."  Newport  Water  Co.  v. 
EeUogg,  81  Idaho.  074^  17^  Pac.  602. 

The  Uode,  Ltd.,  v.  Myera^  30  Idaho,  150, 
164  Pac.  91.  Applying  this  role,  we  conclude 
that  the  complaint  contains  a  statement  of  a 
cquse  of  action  for  breach  of  a  contra<^  to 
delivmr  the  forest  range  rights  and  permltst 
sufllcloit  to  support  the  judgment  The  find- 
ings of  the  court  are  sufficioit  to  sustain 
the  judgment  npm  Uiia  thecwy,  and.  while 
there  is  a  conflict  the  erldenoe  Is  sufficient 
to  support  the  findings.  Sustaining  tbe 
judgmmt  on  this  theory  does  not  work  any 
injustice.  Appellant  contends  that  thra«  is 
no  evidence  as  to  the  reasonable  value  of 
the  range  rights.  He  testified  that  he  told 
Medling,  one  of  the  respondents,  that  it  a 
person  got  a  range  of  that  kind  it  was  worth 
$6,000.  and  also  told  him  that  If  he  did  not 
want  to  lalce  Uie  .  range  he  would  knodc  off 
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$6,000.  This  tesUmony  Its^  mabes  out  a 
prima  facie  case  that  tbe  range  was  reason- 
ably worth  ^,000. 

[3]  Appelant  also  complains  because  the 
court  allowed  interest  from  October  12, 1017, 
In  the  amount  of  f980,  that  being  tbe  date 
on  which  it  found  respondents  demanded 
of  appellant  that  he  turn  over  the  range  to 
them.  As  aboTe  pointed  out,  the  action  can 
stand  only  as  one  for  damages  for  breach  of 
the  original  contract;  the  measure  of  dam- 
ages being  the  reasonable  value  of  the  range 
rights. 

"Where  a  claim  Is  (or  unliquidated  damages, 
the  amount  of  wliicfa  is  not  susceptible  of  as- 
certainment by  computation  or  hj  reference 
to  market  values.  Interest  will  not  be  allowed 
prior  to  judgment."  Storey  &  Fawcett  Nam- 
pa,  etc^  Irr.  Dist,  82  Idaho,  71ft,  187  Pae.  M6; 
Barrett  v.  No.  Pac.  By.  Co.,  29  Idaho.  iS9, 
197  Pae.  lOlS;  Austin  t.  Brttwn  BrM.  Oo.,  80 
Idaho,  167,  IM  Pao.  06;  Qraham  v.  Brown 
Bros.  Co.,  30  Idaho.  6S1.  168  Pa&  9. 


The  reasonable  value  of  the  range  was  not 
susceptible  of  ascertainment  by  computation. 
It  does  not  appear  from  the  record  that  it 
was  ascertainable  by  reference  to  market 
values.  It  could  be  established  only  by  evi- 
dence in  court  or  by  an  accord  between  the 
parties.  We  conclude  that  It  was  error  to 
allow  Interest  before  judgment 

We  have  examined  appellant's  other  sped- 
fleaticKis  of  error,  and  And  nothing  in  them 
calling  for  a  reversal  of  the  judgment. 

As  appellant  was  forced  to  take  this  ap> 
peal  \o  obtain  a  correction  of  the  judgment 
as  to  the  Interest,  he  la  ^titled  to  his  costs. 
The  judgment  Is  modified  by  striking  out 
the  amount  of  the  Interest  allowed  before 
Judgment,  or  $980.  As  so  modified,  it  la 
affirmed,  with  costs  to  appelant 

BTCSl,  a  J.,  and  BUDGB  and  LBB,  JJ., 
cottcmr. 

(•>  ruh,  173)  ««^— 

■■  re  ROMNEY'S  ESTATE.    (No.  3736.) 

(Svpreme  Court  of  Utah.    AprH  4.  1922. 
Bebearing  Denied  May  24,  1922.) 

I.  Taxatlea  «=9S66— Stook  ledorsed  te  tke  eor- 
peratloa  oroanlzed  by  stoekhoMer  held  aib- 
Jeet  to  iebsritaaoe  tax. 

Where  a  father  organized'  a  corporation, 
transferred  his  real  estate  to  tbe  corporation 
in  payment  of  tba  stock,  divided  moet  of  this 
stock  among  his  children,  and  at  the  same  time 
indorsed  certificates  of  stock  in  other  corpora- 
tiMis  to  the  corporation  organized,  remtuned 
the  owner  of  record  of  the  stock  indorsed,  re- 
ceived the  dividends  Uiereon,  and  thereafter 
transferred  some  of  tbe  indorsed  stock  to  oth- 
ers without  the  consent  of  the  corporation  or- 
ganized by  hfm,  on  the  deatb  of  tbe  father  the 
indorsed  stock  was  subject  to  the  inheritance 
tax  under  Gomp.  Laws  1917,  %  3185,  as  amend- 
ed by  Laws  1919.  &  64,  {  1;  the  enjoyment  and 
beneficial  interest  of  the  indorsed  stock  having 
remained  fn  the  father  during  his  lifetime. 
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2.^Cerpsratl0Ma  «»I55(I)  —Term  "dlvMsMT 

The  term  "dividend,"  as  applied  to  corpora* 
ttons  in  a  legal  sense  and  as  generally  under- 
stood in  common  usage,  means  earnings  or 
profits  which  are  distributed  in  proportion  to 
the  shares  of  stock  in  the  corporation  owned 
by  the  several  stockholders. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Serlei,  INvi- 
dend.] 


3.  Taxation  «=>866  — Where  a  father,  daugb- 
ter's  sole  h^r,  asalgaed  Interest  In  tfaughter'a 
estate,  without  consideration,  before  prop- 
erty was  reduced  to  possession,  the  propeiiy 
was  not  SKbJeot  to  Inheritance  tax  epoe  ft- ' 
ther's  deatb  within  three  years. 

Where  a  father,  who  was  dflughter*8  sole 
heir,  assigned  all  his  right,  title,  and  mterest 
in  and  to  the  daughter's  estate  to  a  son,  with- 
out consideration,  pursuant  to  a  request  made 
by  the  daughter  prior  to  her  death,  and  which 
property  was  never  reduced  to  possesion  by 
the  father,  and  title  to  which  bad  never  been 
confirmed  in  him  by  a  decree  of  court,  and  no 
administrator  bad  been  appointed  in  the  daugh- 
ter's estate  prior  to  tbe  assignment  of  pr<H>er- 
ty,  tbe  property  was  not  subject  to  an  inherit- 
ance tax  on  the  father's  death  as  a  part  of  his 
estate;  tlie  property  at  no  time  having  been  a 
part  <tf  the  father's  estate. 

4.  Taxation  ®=»B93— Stook  transferred  to  eerw 
poratlpn  and  distributed  to  stockholders  a» 
dividends  not  subjeot  to  Inheritance  tax  In  ae- 
tion  to  which  stookholders  were  not  partlas. 

Where  a  father  organized  a  corporation  and 
distributed  most  of  the  stock  between  his  chil- 
dren, and  assigned  stock  of  other  corporations 
to  the  corporation  so  organized,  which  was  sub- 
sequently distributed  to  the  children  in  the  form 
of  dividends,  the  ttotk  so  distributed  coidd  not 
be  dedared  subject  to  inheritance  tax  upon  the 
father's  death,  where  the  ddldren  were  not 
parties  to  the  proceeding. 

On  Application  for  Behearing. 

5.  Appeal  and  error  «=»748(2)^DpplemeBtal 
assignment  of  error,  made  nnder  order  sf 
oourt  on  ssasenahle  application,  eonsldered. 

Where  original  assignment  of  error,  com- 
plaining of  the  insufflciency  of  the  evidrace,  did 
not  eomp^  with  Svpieme  Court  rule  No.  2C 
(196  Pac.  ix)  because  of  faUure  to  specif 
wherein  the  evidence  was  insuffident  to  siq>- 
port  the  findings,  a  supplemental  assignment 
of  error,  filed  under  order  of 'a  justice  of  tfav 
court  made  on  seasonable  application,  in  the 
absence  of  a  showing  of  prejudice  tit  the  re- 
spondent, will  be  considered.^ 

Aptieal  from  District  Court,  6alt  Lake 
Connty;  O.  A,  Iversmi,  Judge. 

In  the  matter  of  tbe  estate  of  Oetn-ge  Bom- 
n^,  deceased,  on  petltitm  of  WUllam  D.  Sut- 
ton, as  State  Trp^surer,  for  an  order  citli^ 
the  George  Romney  &  Sons  Company  and 
William  S.  Bomney,  as  admiidstrator  of  fhm 
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estate  oi  Jane  Agnes  Bonuey.  deceased,  to 
show  cause  why  an  Inheritance  tax  should 
not  be  paid  by  eadi  on  certain  property  al- 
leged to  bare  been  tranaferred  to  them  by 
the  deceasftd,  George  Bonmey.  Judgment 
dlsmlssiiig  petition,  and  petitioner  appeals. 
Affirmed  in  part,  and  reversed  and  remanded 
In  part 

H.  B.  C3uff,  Atty.  Gen.,  and  I*  A.  Bliner, 
Asst.  Atty.  Oen.,  for  appellant 

Stewart,  Stewart  &  Alexander  and  L.  B. 
Clnff,  all  of  Salt  Lake  City,  for  respondents. 

GIDEON,  J.  William  D.  Sutton,  as  State 
Treasurer,  filed  petition  In  the  probate  pro- 
ceedings In  the  estate  of  George  Bomney,  de- 
ceased, late  of  Salt  Lake  coonty,  praying  for 
an  order  citing  the  resirandents,  George  Rom- 
ney  &  Sons  Company  and  William  S.  Bomney 
as  the  administrator  of  the  estate  of  Jane 
Agnes  Bomney,  deceased,  to  show  cause  be- 
fore the  court  why  an  Inheritance  tax  should 
not  be  paid  by  eadi  respectlTfdy  ui>on  certain 
property  alleged  to  have  been  transferred  to 
them  by  the  deceased,  George  Bomney.  In 
response  to  the  order  of  the  court  respond- 
ents filed  separate  answera  The  answers  de- 
nied the  right  of  the  state  to  have  or  collect 
an  inheritance  tax  <xi  any  property  held  by 
either.  On  the  Issues  thus  Joined  the  court 
heard  evidence,  made  daborate  findings,  and 
entered  Judgment  dismissing  the  petition  on 
Its  merits  as  to'both  respondents  and  award- 
ed costs  against  the  State  Treasnrer.  From 
that  judgmait  the  State  Xreasum'  appeals, 
and  the  entire  re«Hrd  la  bt^re  tltla  court  tor 
review. 

The  ain»ellant  r^les  on  Oomp.  laws  Utah 
1917,  f  8185,  as  amttded  by  diapter  64, 
Laws  Utah  1919.  The  section,  so  Ult  as  ma- 
terial to  the  question  under  consideration  on 
this  ai>peal,  reads: 

"All  property  within  the  jurisdiction  of  this 
state,  and  any  intereet  therein,  whether  be- 
longing to  the  inhabitants  of  this  state  or  not, 
and  whether  tangible  or  intangilde.  whidi  shall 
pass  by  wfU  or  by  the  statutes  of  Inheritance 
of  this  or  any  other  state,  or  by  deed,  grant, 
bargain,  sale  or  gift  made  In  contemplation 
of  the  death  of  the  grantor,  vendor  or  donor, 
or  intended  to  take  effect  in  possession  or  en- 
joyment at  or  after  the  death  of  the  grantor, 
Tender  or  donor,  to  any  person  in  trust  or 
otherwise,  and,  for  the  purposes  of  this  act 
any  transfer  of  a  material  part  of  any  such 
property  in  the  nature  of  a  &ial  disposition  or 
distribution  thereof  made  by  the  decedent  with- 
in three  years  prior  to  his  death,  except  ia  case 
of  a  bona  nde  sale  for  a  fair  consideration  in 
money  or  money's  worth,  unless  shown  to  the 
contrary,  shall  b«  deemed  to  have  been  made 
in  contemplation  of  death,  shall  be  subject  to 
the  following  tax,  after  the  payment  of  all 
debts,  for  the  use  of  the  sUte.  •  •  •  •* 

Uany  errors  are  assigned.  We  shall  not, 
however,  att^pt  to  coosider  them  In  detail. 


There  Is  litUe,  If  any,  dispute  as  to  tbe  ma- 
tolal  facts.  The  duty  of  the  oourt  tiiere- 
fore.  Is  to  apE^  to  sudh  facts  the  rules  of 
law  governing  the  rights  of  the  parties. 

It  appean  that  on  May  14,  1908,  the  de- 
ceased and  10  of  his  sons  ratered  into  ar- 
ticles of  agreemmt  for  the  incorporation  of 
the  George  Bomney  &  Sons  Company  as  a 
corp(Hrate  entit7  und^  the  laws  of  the  state 
of  Utah.  Tbe  authorized  capital  stock  was 
$200,000,  divided  into  2,000  shares  of  the  par 
value  of  $100  each.  George  Bomney  subscrib- 
ed for  1,900  of  the  2,000  shares.  One  share 
each  was  taken  by  tbe  other  incorporators. 
Upon  the  organization  of  the  cMopeny, 
George  Bomney  transferred  1,982  of  the  1,990 
shares  owned  by  him  to  his  sons  and  daugh- 
ters, 24  In  number,  giving  82  shares  to  each 
son  and  88  shares  to  each  daughter.  The 
mtire  capital  stock  was  ftiUy  paid  by  George 
Bonmey  conveying  to  the  corpwation  c^taln 
real  property  described  hi  detail  in  the  ar- 
ticles. The  corporation  received  the  real  es- 
tate In  full  payment  of  Its  authorized  capital 
stock,  and  no  question  Is  raised  anywhere  in 
tbe  record  that  the  real  estate  so  ctmveyed 
was  not  of  the  full  value  of  ths  atbt^  issued. 

It  Is  without  dlqmte  that  the  real  estate 
prior  to  such  conveyance  to  the  corporation 
was  excluslT^  ttte  proper^  of  Ge<wge  Bom- 
ney, and  It  wans  to  be  ctmceded  that  the 
conveyance  was  made  contemporaneoosly 
with  the  encntioQ  of  the  artl^  ct  incor- 
poration. 

On  May  20, 1908,  George  Bomney  executed 
a  paper  denominated  "Transf^,"  in  whidr, 
for  the  consideration  of  $1  "and  for  good  and 
valuable  consideratlm,"  It  Is  recited  that  he 
sold,  conveyed,  and  delivered  to  the  George 
Romney  &  Sons  Company  a  long  list  of  enu- 
merated corporate  stock  r^H^senting  his  hold- 
ings in  various  oth»  corporatl<ms.  It  is  al- 
leged in  the  petition  that  the  value  of  this 
stodk  was  $500,000.  In  the  transftt  it  is 
also  redted  that  the  certificates  had  beoi 
"Indorsed  and  deliva^"  to  the  George  Bom- 
ney ft  ^ooB  Company.  Oa  May  9,  190S, 
George  Bonmey  uecuted  two  additional  pa- 
pers, purporting  to  "sell  and  assign"  to  tbe 
Gewge  Bomn^  ft  S(HW  Company  certain 
bonds  and  other  corporate  stock.  Tha  con- 
sideration moitlcmed  in  each  of  these  papers 
was  $1  and  othw  good  and  valnable  oonrid- 
eradon.  At  tbe  dates  at  ttie  transfers.  In 
1903  and  in  1906,  none  of  this  corpwate 
stock  was  Burraidered  to  the  corporations  is* 
suing  the  same ;  nor  were  any  certificates  is- 
sued to  the  George  Bfxnney  &  Sons  Company 
evidencing  ownership  thereof  during  the  life 
of  George  Romney.  No  new  certificates  w«re 
Issued  by  any  of  tbe  corporations  dturlng  his 
lifetime,  except  for  the  purpose  of  having 
other  certificates  issued  to  George  Romney  or 
to  certain  of  his  telrs  In  the  year  1918.  With 
the  exception  of  a  few  shares  of  stock  In  the 
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Z.  C.  M.  \.  and  in  the  George  Romney  Lum- 
ber Company,  the  record  shows  no  exception 
to  that  method  of  treating  these  various 
Bto(^.  It  is  In  the  record  that  these  stocks, 
after  indorsem^t,  were  placed  In  a  safety 
box  in  a  saTlngs  bank  rented  In  the  name  of 
the  resirandrat  company,  to  which  George 
Romney,  as  preeddent,  had  a  key  during  hla 
lifetime.  There  is  some  testimimy  that  one 
of  hla  sons,  as  vice  president,  daring  a  part 
of  the  time,  also  had  a  key  which  gave  him 
access  to  this  box.  The  stock  represented  by 
these  various  certificates  upon  the  books  of 
the  corporations  issuing  the  same  stood  in  the 
name  of  George  Bomney  until  the  date  of 
bis  death,  with  the  excepti<m  of  the  stock  in 
the  Amalgamated  Sugar  Company,  Utahrlda- 
ho  Sugar  Comptmj,  Demret  National  Bank, 
Home  Fire  Insurance  Company,  and  possibly 
one  or  two  others.  Befermce  will  be  made 
to  the  diapoaitloii  of  these  stocks  later  In  this 

The  dividends  upon  these  Tarlons  certifi- 
cates of  stock  from  the  claimed  transfer  were 
all  paid  to  George  Branny  personally.  Tbexe 
Is  iiowhere  in  the  record  any  proof,  compe- 
toit  or  otbrarwlse,  showlitf  that  91  of  these 
various  amoants  paid  In  dlrldends  ever  ftnind 
lo^puoit  In  the  treasory  of  the  respemdent 
corporation.  On  the  contrary,  the  affirmative 
proof  of  the  offlc««  of  the  different  corpo- 
rations  issuing  these  various  certificates  of 
stock  Is  that  all  dividends  had  been  paid  to 
the  record  holder  of  the  stodk,  namely, 
George  B<Hnney.  Canceled  checks  represent- 
ins  $5,000  In  dividends  paid  by  the  Amal- 
gamated Sugar  Company  on  the  stock  in  that 
company  from  January,  1912,  to  December, 
1917,  are  In  the  record.  They  are  all  made 
payable  to  George  Bomney.  No  effort  was 
made  to  show  that  $1  ot  that  amount  was  ev- 
er credited  to  the  accoimt  of  the  resp<mdent 
company. 

As  Illustrative  of  the  control  over  this 
corpwate  stock  retained  by  George  Bomney 
m  shall  oHislder  the  stock  owned  by  him  In 
two  of  tbe  corporattou,  uuntily,  the  Z.  C.  M. 
L  of  Salt  Lake  City  and  tbe  Amalgamated 
Soger  Company  of  C^den. 

The  Z.  d.  U.  I.  at0(±  owned  by  George 
Binnney  vras  tndoded  In  tbe  Ust  transferred 
Hay  20, 1908.  Other  and  additional  stock  in 
tbe  same  concem  was  sold  and  assigned  by 
the  paper  exeeuted  In  May,  1908.  All  of 
these  certl  flea  tea  so  transferred  and  sold  were 
Indorsed  to  George  Bmnney  &  fions  Company. 
Notwithstanding  such  sale  and  transfer  and 
indorsement,  it  appears  that  as  late  as  No- 
vember 8,  1917,  these  certificates  of  stock 
were  sorrendered,  and  new  certificates  Issued 
therefor  In  the  name  of  George  Bomney.  On 
Kovemt>er  10,  1917,  these  new  certificates 
were  indorsed  to  George  Bomney  &  Sons 
Company,  but  at  a  later  date  tbe  indorsee's 
name  was  "scratched  oot"  and  tbe  stock  re- 


issued in  various  amounts  to  the  children  of 
George  Bomney.  No  record  is  found  that  the 
respondent  corporatl<m  ever  consented  to  the 
surrender  of  this  stock,  or  ever  consented  to 
Its  indorsement  to  any  one  el8e~in  fact, 
there  Is  no  record  that  the  corporation  ever 
exercised  any  control  over  it  Tliis  stock, 
with  other  corporate  stock  aggr^ting  many 
thousands  of  dollars  In  value,  and  which  it  Is 
claimed  was  given  to  the  respondent  corpo- 
ration by  the  papers  executed  In  1003  and 
1908,  was  re-indorsed,  and  other  Indorsees' 
names  Inserted  In  the  Indorsement,  and  the 
stock  surrendered  and  passed  to  others,  with- 
out any  action  on  the  part  of  the  corporation 
so  far  as  Its  records  show. 

In  the  case  of  the  stock  in  the  Amalgamat- 
ed Sugar  Company,  tbe  original  certiflcate. 
known  as  No.  22.  for  6T  sbarest  waa  Indorsed 
by  Gteorge  Bomney  to  tbe  respondent  corpo- 
ration May  20,  1903.  It  remained,  however. 
In  tbe  name  ot  George  Bomney  upon  the 
books  of  tbe  sugar  company  nnUl  Deaeaber, 
1914.  It  was  thai  snrrendNvd,  and  a  new 
certificate  Issued  to  Qwrge  Bomney  for  100 
shares.  In  November,  1917,  this  certiflcate 
was  surrendered,  and  in  Ilea  Oiereof  four  oth- 
er cortlflcBtes  tor  260  shares  each  were  Is- 
sued to  George  Bomney.  O^ese  certificates 
reiM'esented  other  8to(&  whi<^  tbe  holder  of 
the  original  certiflcate  was  entitled  to  upon  a 
stock  dividend  det^ed.  These  new  certifi- 
cates were  Indorsed  by  George  Bomney  In 
blank.  On  February  7,  1918,  the  certificates 
were  surrendered,  and  In  lieu  of  tbem  shares 
of  stock  to  15  dlfler^t  persms  were  Issued 
In  various  amoimts,  representing  the  1,000 
shares  of  stock  received  by  George  Konmey  In 
November,  1917. 

The  final  distribution  of  the  stock  In  the 
Utah-Idaho  Sugar  Company,  in  the  Deseret 
National  Bank  and  in  the  Home  Fire  Insur- 
ance Company  was  similar  to  the  disposition 
of  tbe  Z.  0.  M.  I.  and  the  Amalgamated  Sug- 
ar Onnpany  stock. 

Otlier  stock  mentioned  In  tbe  tTSJUstetu  of 
1903  and  1906  mnalned  in  the  name  of 
George  Bomney  on  tlie  books  of  the  cor- 
porations issuing  same  until  after  his 
death.  At  that  date  the  stock  Indorsed  by 
bim  was  surr«idered,  and  other  stock  issued 
therefor  in  tbe  name  of  tite  reapcmdrat  cor- 
pora tim. 

[I]  It  would  serve  no  good  purpose  to  fur- 
ther review  the  history  of  the  control  over 
tbis  stock  or  the  certificates  of  stock  reiH«- 
sentlng  the  Interests  in  the  various  corpora- 
tions by  George  Bomney  during  bis  lifetime. 
It  is  enough  for  the  purpose  of  the  question 
presmted  by  this  appeal  to  state  that  no 
other  conclusion  is  logical  or  reasonably  in- 
ferrable frMn  the  history  of  the  entire  trans- 
action than  that  the  enjoyment  and  beneficial 
interest  of  tbe  stock  that  finally  found  rest- 
ing place  in  tbe  naaw  of  tbe  respondeat  cor- 
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poratlon  did  not  vest  In  Budi  corporation 
dDrlDg  the  life  of  the  donor. 

The  law  here  applicable  Is  concisely  stated 
In  the  third  headnote  to  Relsh.  Adm'r,  t. 
Commonwealth,  106  Pa.  521,  which  clearly  re- 
flects the  decision  in  that  case,  and  whldi 
reads  aa  fc^ows: 

"The  owner  of  an  CBtate  camiot  defeat  the 
plain  proTiBiona  of  the  Collateral  Inberitance 
Law  (Act  of  April  7,  1826)  by  any  device  which 
secares  to  bim,  for  life,  the  income,  profits  and 
enjoyment  of  bis  estate.  Said  law  can  only  be 
defeated  by  such  a  conveyance  as  parts  with 
the  possession,  the  title  and  the  enjoyment  dur- 
ing the  grantor's  lifetime." 

See,  also,  Dubois*  Appeal.  121  Pa.  868,  IS 
AtL  641. 

It  stands  as  an  admitted  fact,  and  that 
should  be  home  In  mind  at  all  times  In  the 
consideration  of  the  ownership  of  this  stock, 
that  all  of  the  stock  was  wlginally  the  In- 
dividual prc^erty  of  George  Bomney.  If  the 
naked  1^1  title  to  that  stock  oc  the  enjoy- 
ment of  the  beneficial  interest,  or  both,  ever 
vested  in  the  res[K>udent  corporatira,  such 
vested  interest  is  based  wholly  upon  the  vol- 
untary relinquishment  and  transfer  by  the 
act  of  the  dcmor. 

We  need  not  determine  In  this  proceeding 
whether  the  facts  warrant  the  conclusion  that 
there  ever  had  been  a  completed  gift  even 
of  the  naked  title.  There  Is  no  dispute  in  the 
law  as  to  what  acts  are  requisite  to  consti- 
tute a  completed  gift  12  R.  C.  L.  932 ;  Maz- 
ier V.  Hawk,  233  Pa.  816,  82  AH.  251,  Ann. 
Cas.  1913B,  559.  The  difficulty  arises  In  ap- 
plying such  rules  to  the  multitudlness  and 
complicated  transactions  of  men.  Cook  v. 
Lum,  55  N.  J.  Law,  373,  26  Atl.  803.  In  the 
district  court  the  Attorney  General  tried  this 
case  upon  the  theory  that  the  beueflcial  in- 
terest and  mjoyment  had  not  vested  in  the 
donee  until  the  death  of  the  donor,  and  the 
case  has  been  argued  up<m  that  theory  here. 
We  are  clearly  of  the  opinicm  that  the  un- 
diluted facts  sostaln  that  theory,  and  that 
no  other  oonclnston  Is  permissible  than  tha^ 
such  Interest  and  enjoyment  did  not  vest  in 
the  respondoit  cwporation  nntU  the  death  of 
QeOTge  Rfminey. 

No  ledger  or  other  account  was  ever  tept 
by  the  corporation  showing  Its  receipts  and 
disbursements.  No  record  was  iHroduced  of 
any  minutes  of  tbe  meettogs  of  the  directors 
or  of  the  stocktaoldors  during  tbe  17  years  be^ 
tween  the  date  of  tbe  Incorporatttm  of  the 
company  and  the  death  ot  its  president  and 
manager.  Tta  district  court  and  this  court 
are  without  fi.  scintilla  of  evidence  to  sup- 
port the  contention  of  the  respondent  corpo- 
ration that  it  exercised  ^(nitrol  and  received 
the  benefits  and  oijoyment  of  the  dividends 
paid  from  time  to  time  upon  the  corporate 
stock  hereinbefore  referred  to,  and  which  It 
la  now  claimed  should  be  exempt  from  taxa- 


tion by  reason  of  tbe  gifts  made  In  the  years 
1903  and  1908.  except  the  mere  fact  of  the 
indorsement  of  such  stodc  by  George  Bom- 
ney. If  there  were  any  evidence  in  the  record 
supplementing  or  In  addition  to  the  wrltt^ 
Indorsements  and  the  placing  of  the  certifi- 
cates of  stod£  In  the  safety  dejHisit  box,  there 
might  be  some  foundation  upon  which  to  base 
such  contention.  On  the  contrary,  there  la 
positive  proof  that  the  dividends  were  paid 
to  the  original  h<dder  of  the  stock,  namely, 
George  Romney.  As  stated  elsewhere  In  this 
opinion,  there  are  In  the  record  canceled 
checks  aggregating  the  sum  of  $5,000,  irtiidi, 
by  their  indorsements,  show  that  George 
Romney  received  sudi  dlTidmds  personally. 
No  evidence  Is  found  nor  any  facts  stated 
from  which  a  reasonable  inference  can  be 
drawn  that  any  such  dividoids  ever  passed 
to  the  credit  of  the  treasurer  of  this  reqpmd- 
ent  corpwatlMi.  ISiere  was  testimony  in- 
troduced with  a  Tlew  of  drawing  that  the 
stockliold»s  had  received  dlTldends  at  vari- 
ous times,  and  from  tliat  It  Is  argued  that 
this  reqKmdent  must  have  received  tbe  divi- 
dends from  this  corpwate  stock.  Tbe  total 
amount  of  the  dividends  paid  by  the  respond- 
ent to  its  sto(&h(^ders,  according  to  the  blgh- 
est  estimate  of  any  witness,  does  not  exceed 
$75,000.  It  Ediould  be  remembered  that  $200,- 
000  in  value  of  reel  estate  was  turned  into 
the  corporation  at  the  date  of  Its  organisa- 
tion. The  record  Is  r^Iete,  both  in  the  tes- 
timony and  in  the  briefs  of  counsel,  that  the 
George  Romney  &  Sons  Company  was  a  pros- 
perous corporation ;  that  George  Romney  was 
an  able,  astute  business  man,  retaining  bis 
faculties  to  a  remarkable  age,  and  that  be 
was  for  many  years  <»ie  of  the  leading  busi- 
ness men  of  this  community.  Dlvidmds  in 
the  sum  of  $75,000  from  a  capitalization  of 
$200,000  under  such  management  and  during 
the  prosperous  years  from  19(@  to  1920  ongtat 
not  be  considered  very  strong  or  condu,- 
sive  evldoice  that  the  respondent  corpora- 
tion was  receiving  and  applying  to  tbe  boieflt 
of  the  stockholders  an  Income  firom  ptoptrtj 
in  addltltm  t»  Its  real  inroperty.  It  Is  also 
in  the  record  that  nme  of  the  oflBoers,  save 
the  presidait,  George  R<Mnney,  received  any 
salary  for  tbsUr  services  in  connection  with 
such  corporation.  There  is  no  testimony 
showing  what  salary  the  deceased  did  re- 
ceive, but  he  was  pnniltted  to  take  sndi  sal- 
ary for  bis  services  as  he  Uit  tbat  be  was 
entitled  to  reoeiTe.  In  ottier  words,  ttie 
stocfcliolders  had  absolute  confldence  in  his 
Integrity,  and  felt  assured  that  be  would  nev- 
er take  anything  from  tlie  treasury  of  the 
corporation  to  which  he  was  not  entitled. 

Much  is  said  in  the  arguments  to  the  ^• 
feet  that  the  stockholders  of  the  corporation, 
soon  after  Its  organization,  by  resoluticMi, 
gave  to  its  president  practically  unlimited 
authority  in  tiie  control  and  management  of 
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tbe  corporate  affairs.  It  Is  argued  ml  the 
part  of  the  Attorney  General  that  such  fact 
1b  evidence  that  the  control  and  owneirsbip 
of  this  i>roperty,  both  real  and  personal,  re- 
maloed  with  the  deceased,  and  the  use  and 
enjoyment  of  the  same  did  not  pass  to  his 
heirs  untU  after  his  death.  The  deceased 
was  a  man  of  recognized  business  ability. 
Be  had  glvea  to  this  corporation  all  the  prop- 
erty it  possessed.  Its  stockholders  were  his 
diildren  and  heirs.  In  view  of  these  matters 
it  was  (Hily  natural  tliat  the  stockholders 
should  repose  absolute  confidence  in  his  man- 
agement of  the  affairs  of  the  corporation,  and 
tmdcT  these  circumstances  the  control  of  the 
corporation  by  the  deceased  can  be  given  no 
seriods  ccmsideration  in  the  determination  of 
the  Questions  presented  by  this  record. 

[2]  It  la  claimed  that  there  is  testimony 
tending  to  show  ownership  and  control  of 
these  various  stodcs  by  the  respondent  corpo- 
ration, based  up<xi  an  alleged  dlvidaad  paid 
by  the  corporation  to  Its  stockholders  In  the 
early  part  of  1918.  At  ttiat  time  much  of  the 
corporate  stock  and  the  stock  reo^ved  as  div- 
idends upon  tbe  original  certiflcates  of  sto<± 
named  in  the  transfers  ot  1903  and  1908  was 
distributed  to  the  stockholders  of  tbe  re- 
spondent corporation.  These  indivldoal  stock- 
bolderB  were  child  rw  of  the  deceased.  As 
stated  before  no  record  of  the  acUon  taken 
by  the  directors  In  dedarlng  tbla  dlTtdend 
Is  fimnd.  One  witnen  jdaced  the  time  of  the 
meediw  of  the  dlrectwe  as  December,  1917, 
and  another  witness  thou^  it  was  In  Jan- 
uary, 1018.  Tbo  amount  of  the  so-called  div- 
idend was  not  based  upon  or  determined  by 
tb"  earnings  of  the  CM-poratlon.  The  corpo- 
ration  had  from  time  to  time  loaned  or  ad- 
vanced to  the  different  stockholders  various 
sums  of  money  and  taken  notes  frcm  such 
stodcholders  for  such  amounts.  The  largest 
amount  loaned  to  any  <me  stockholder  was 
$13,000.  In  order  to  liquidate  this  Indebt- 
edness it  Is  claimed  that  the  largest  amount 
owing  by  any  one  stockholder  was  selected  as 
the  basis  upon  which  to  declare  a  dividend. 
That  amount  was  multiplied  by  the  number 
of  stockholders  and  a  dividend  aggregating 
the  multiide  was  agreed  upon.  Stock  of  these 
various  corporatlcms  representing  the  dlffer- 
oice  in  value  between  the  amounts  owing 
by  each  individual  stockholder  and  the 
UBount  of  the  dividoad  was  transf^red  and 
caused  to  be  issued  to  sudi  stockholder.  That 
is,  the  stockholder  owing  $13,000  would  re- 
ceive no  stock  and  tbe  one  owing  |5,000 
would  receive  stodc  representing  the  differ- 
ence In  value  between  flS.000  and  95,000. 
The  deceased  was  at  tliat  meeting.  He  was 
then  86  years  of  age,  but  In  good  health  and 
of  eonnd  mind.  Other  directors  were  prea- 
ent  Tbe  deceased's  son-in-law,  an  experi- 
aiced  attorney  at  law,  was  also  present,  call- 
ed there  biy  the  deceased.    It  la  passing 


strange  that,  If  it  was  lh«  reo^nised  and 

accepted  by  the  deceased  and  others  inter- 
eeted  in  this  corporation  that  not  only  the  le- 
gal title  but  the  use  and  ^oyment  of  these 
various  corporate  stocks  had  theretofore  vest- 
ed In  the  respfwdeat  corporation,  no  record  of 
the  action  of  the  directors  in  thus  dlstrtbut- 
iug  the  assets  of  the  corporation,  aggregating 
in  value  more  than  $100,000  was  thought  nec- 
essary. The  amount  of  the  dividend  was  not 
determined  by  the  earnings  of  the  corpora- 
tion. No  claim  or  contentltm  is  made  that 
such  Is  the  fact.  The  earnings  of  the  cor- 
poration were  in  no  way  consldraed.  in  arriv- 
ing at  the  amount  of  tbe  dividend.  The  term 
"dividend,"  as  applied  to  corporaticaiB,  In  a 
legal  sense  and  as  generally  understood  In 
common  usage,  means  earnings  or  proflts.  6 
Flet<Aer  Gyc.  Corps.,  {  Sn<di  earnings 

or  profits  are  distributed  In  xwoporttcm  to  the 
shares  of  stock  in  the  corporation  owned 
the  several  stockhold^.  The  deceased,  as 
appears  from  the  Inventory  filed  In  tbe  es- 
tate, was  a  stockholder,  and  yet  it  nowhere 
aiq;iears  In  Che  distribution  of  this  dlvidotd 
that  he  received  his  pro  rata  share,  or  that 
SUA  was  8$vi3a  or  allowed  him.  The  oon- 
dusUu  seenu  irreslsttble  that  no  ana  consid- 
ered or  treated  the  distribution  of  this  stock 
to  tbe  various  ChOdren  of  tbe  deceased  as  a 
dlvldoid  paid  by  the  cwporation,  bat,  rather, 
as  efliectuatlng  a  desire  on  the  part  of  the 
deceased  to  relieve  his  chUdrw  frcnn  the  in- 
debtedness owing  by  some  of  than  to  thB  cor- 
poration and  at  the  same  time  distribute  his 
estate  equaUy  among  his  various  children  tai- 
titled  to  share  in  the  distributi<Hi  of  the  same. 
The  will  of  the  deceased,  made  in  the  year 
1917,  end  the  codicils  thereto,  emphasize  the 
fact  that  It  was  the  desire  of  George  Romney 
that  his  children  should  share  equally  in  his 
estate  and  in  all  property  emanating  there- 
ft*om. 

In  onr  judgment  there  Is  no  evldoice  in 
the  record  to  support  the  claim  that  at  the 
time  George  Bmnney  organized  the  respond- 
ent corporation  in  1903  and  conveyed  to  it 
certain  real  property  and  aftra wards  gave  to 
his  several  chiMrm  practically  all  ol  the 
capital  stock  of  that  company  he  did  so  In 
contemplatlcm  of  death.  On  the  contrary,  tbe 
evidence  Is  undisputed  that  at  that  time  Mr. 
Romney  was  in  good  health  and  actively  en- 
gaged In  business.  He  contlnned  to  look  aft- 
er the  business  of  the  company  for  many 
years.  The  title  to  the  real  property  so  ccm- 
veyed  ronained  continuously  In  the  name  of 
the  corpOTation,  and  tbe  control  and  manage- 
m&it  of  the  same  was  nndw  its  direction.  In 
onr  Judgment  t^ere  is  in  the  record  compe- 
tent substantial  testimony  to  support  the  find- 
ing of  the  trial  court  that  the  real  propnty 
passed  from  tbe  control  of  the  deceased. 

IS]  Respecting  the  right  of  tbe  state 
against  tbe  administrator  <tf  the  estate  oC 
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Jane  Agnes  Bomney,  deceased :  Miss  Bom- 
ney  died  In  Bfay,  1918.  Her  father,  George 
RcHnney,  as  the  surviving  parait,  was  the  sole 
heir  to  her  estate.  In  November.  1818,  George 
Romney,  by  deed  of  tnmter,  assigned  all  of 
his  right,  titles  and  Interest  in  and  to  the 
property  of  the  estate  of  his  danghter  to 
William  S.  Romney.  a  smi  of  George  Romney. 
Admittedly  the  transfer  of  George  Romney'a 
interest  tn  big  daughter's  estate  to  William  S, 
Romney  was  within  three  years  prior  to  the 
death  of  George  Romney,  and  was  without 
consideration  except  carrying  into  execution 
a  verbal  .trust  or  request  ot  his  daughter.  It 
appears  that  the  daughter  had  requested  her 
father  that  if  he  surrlved  her  he  shoold,  as 
her  sole  heir,  give  or  transfer  her  property, 
to  her  brother  William  S.  Romney.  This 
brother,  it  seems,  knew  what  disposition  i^e 
wished  made  of  bar  property.  In  carrying  in- 
to effect  that  request  the  transfer  or  assign- 
m»t  was  made.  No  case  has  been  called  to 
the  court's  attention  In  which  the  facts  are 
analogoua  to  the  fftcts  bore  recited.  No  prin- 
di^  or  rale  at  law  la  suggested  why  the 
VTopeety  ot  ttie  daughter's  estate  dionld  be 
subject  to  a  tax  as  a  part  an^  parcel  of  the 
pnjteetf  of  the  estate  of  George  Ronney,  de- 
ceased. The  property  was  never  a  part  of 
his  estate.  He  never  reduced  it  to  his  pos- 
seestoh  by  having  a  decree  d  court  emflrm- 
ing  his  title.  He  at  no  time  ex«t:l8ed  own- 
ership or  control  over  this  proper^.  William 
S.  Romney  was  not  appointed  administrator 
until  after  his  father's  death.  George  Rom- 
ney, by  virtue  of  the  statutes  of  this  state, 
was  entitled  to  receive  this  property  as  sole 
heir,  but  before  reducing  It  to  i>08sessl(m,  in 
November.  1918,  he  divested  himself,  and 
thereby  his  estate,  of  any  claim  or  Interest 
in  the  iNToperty  of  bis  daughter's  estate.  In 
our  judgment  the  court  was  (iearly  right  In 
refusing  to  treat  this  property  as  a  part  of 
the  property  of  the  estate  of  Geoi^  Rinnney, 
deceased,  liable  to  an  Inheritance  tax. 

{4]  No  order  Is  of  can  be  made  respecting 
the  r^t  of  tiie  state  to  collect  a  tax  on  the 
corporate  stock  given  or  distributed  to  the 
various  children  of  the  deceased,  George 
Romney,  by  the  claimed  dlvidaid  distribution 
made  in  the  early  part  of  1918.  The  parties 
to  whom  that  stock  was  transferred  are  not 
parties  to  this  action.  As  indicated  herein, 
we  are  clearly  of  the  opinion  that  the  right 
to  the  use  and  enjoyment  of  this  corporate 
sto(^  never  at  any  time  vested  In  the 
corporation.  That  right  to  tbe  use  and  en- 
joyment of  it  at  all  times  remained  in  the 
deceased  until  he  was  divested  of  it  by  the 
transfers  made  In  1918.  If  It  be  claimed  that 
the  naked  title,  by  the  transfers  and  convey- 
ances made  In  1903  and  1908,  vested  In  the 
respondent  cori>OTation,  It  can  reasMiably  be 
'held  that  the  corporation,  by  Its  acts  as  tes- 
tified to  by  some  of  Its  officer^  consented 


thst  the  legal  title  should  follow  the  use  and 
enjoyment  at  the  time  the  transfers  were 
made  and  the  stock  reissued  in  tbe  early 
months  of  1918. 

The  judgment  of  the  district  court  deny- 
ing to  the  appellaBt  any  right  to  an  inheri- 
tance tax  against  the  real  proputy  conveyed 
to  the  respondent  corporation,  and  denying 
Judgment  to  the  aj^llant  against  the  ad- 
ministrator of  the  Jane  Agnes  Bomney  es- 
tate. Is  affirmed;  the  court's  Judgment  re- 
fusing to  enter  Judgment  against  the  respond- 
ent corporation  for  a  tax  based  upon  the  val- 
ue of  the  stock  which  passed  into  the  name 
of  that  corporation,  and  which  was  Included 
In  any  of  tbe  transfers  made  in  1908  and 
1908  is  reversed  and  set  aside.  Tbe  cause  Is 
remanded  to  the  district  court  of  Salt  Lake 
county,  with  directl<nu  to  medlar  its  Judg- 
ment lu  compliance  with  the  views  her^  ex- 
iwcssed,  and  to  cause  an  appraisemttkt  to  be 
made  of  the  corporate  stock  as  ftf  tlie  date 
of  the  death  of  Gewge  Branny  and  to  enter 
Judgment  against  the  respondent  corporation 
fw  such  amount  in  cmfonnlty  wltti  the  stat- 
ute aatliorlsing  an  Inheritance  tax.  Tb» 
coats  of  tbe  antellant  are  allowed  against  the 
req^ndent  corporation,  and  the  costs  oC  the 
respondent  William  S.  Boamey,  admlntstra- 
tw,  are  allowed  against  the  aK>elbmt 

CORmAir.  a  J..  and  WDBBB,  THUB- 
MAN,  and  TRICK,  JJ„  concur. 

On  Application  for  Rehearing. 

GIDEON,  J.  George  Romney  &  Sons  Com- 
pany, respondent,  and  the  6tate  Treasurer. 
ai^Uant,  have  each  petitioned  for  a  rehear- 
ing. 

[S]  Tbe  respondent  complains  that  tbe 
court  was  without  authority  or  right  to  con- 
sider the  assignment  of  errors  relating  to  the 
Insufficiency  of  the  evidence  to  su[^rt  the 
Qndlngs  of  the  lower  court  It  Is  argued  that 
the  original  assignment  failed  to  comply  with 
rale  26  of  this  court  Pac.  Ix),  In  that 
eaeb  assigiunait  did  not  qMdfy  m  point  out 
wherein  the  evidence  is  insufficient  to  sup- 
port the  flndtngs. 

The  case  was  argued  and  submitted  on 
February  24.  1922.  On  the  ISth  of  that 
monOi  the  a|n;>^lant  apidled  to  a  manbor  of 
this  court,  and  was  given  authority  to  Ole  a 
suKdemental  as8lgnm«it  of  errora.  That  ot- 
der  has  never  been  revested.  The  assignment 
of  errors  then  filed,  of  necessity,  Is  a  part  of 
the  recrad  on  this  appeal.  It  Is  not  contend- 
ed that  the  court  Is  without  auUunity  to 
make  such  an  order. 

This  court,  In  Baglln  v.  Earl-Eagle  Mln. 
Co.,  54  Utah,  688,  184  Pac.  196.  In  discussing 
a  guestlcHi  similar  to  the  tme  now  urged  by 
counsel,  says: 

"Even  admitting  that  In  certain  cases  the  ap< 
pellant  may  be  permitted  to  fila  an  assignment 
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of  erron  after  the  time  expires,  or  to  amend 
an  asncnment  already  filed,  upon  seasonable 
Uiplication,  where  no  prejadice  inores  to  the 
oppOBinf  party,  still,  In  our  opinion,  it  would 
be  an  unwarranted  extension  of  the  privilege 
to  permit  an  appellant  to  amend  its  assignment 
mider  drcnmstances  sudi  as  exist  In  the  pres- 
ent ease.  Here  tia  a^ellant  failed  to  assign 
as  error  the  matter  in  controren^  at  the  time 
be  filed  his  assignment  of  errors.  The  respond- 
ents brief  called  attention  to  the  (act  that  there 
was  no  assignment  of  error  as  to  that  ques- 
tion, the  case  was  argued  and  submitted,  an 
opinion  was  rendered  reversing  the  ease  partly 
on  the  ^onnd  that  the  evidence  as  to  damage 
was  insufficient,  respondent  applied  for  a  re- 
hearing, and  again  makes  the  point  that  there 
was  no  assignment  of  error  aa  to  one  of  the 
ptunta  opon  which  Um  case  was  dedded.  Then, 
for  the  first  time,  appellant  asks  for  leave  to 
amend." 

Id  the  Instant  case  the  application  was 
seasonably  made,  and  it  1b  not  shown  that  re- 
bpODdent  was  in  any  way  (n^Judiced.  In 
the  very  nature  of  things  prejudice  to  the 
respondent  could  not  result,  as  it  elmply 
brongtat  the  mattw  before  this  court  with 
a  TearrA  that  the  court  could  examine 
the  whole  case  and  determine  It  upon  merits, 
nils  contoitlon.  therefore,  cannot  prevail. 

We  are  satlafled  with  the  conclusions 
readied  on  the  merits  of  the  case  as  the  same 
affect  vanoBdent  Gfeorse  Romney  ft  Sons 
Oonpany.  In  fact,  a  further  consideration  of 
the  reoocd  ooovlnces  this  court  that  the  re- 
qpoadait  nerved  every  eoaalderation  to 
milcli  the  tacts  entitled  it  both  In  the  dls- 
trtct  court  and  In  this  court 

me  burden  of  the  petition  of  the  8tat«i 
neasnrer  seems  to  be  that  the  court  in  de* 
tennlnlng  that  the  estate  of  George  Bomnegr, 
decrased,  was  not  UaUe  tot  an  inheritance 
Ux  upon  the  property  of  the  estate  of  Jane 
Agnes  Romney,  deceased,  has  gone  outside  of 
tlie  issues  made  by  the  pleadings.  It  Is  now 
Insisted  tiiat  It  was  not  soi^ht  to  subject 
tlw  estate  of  George  IBxmney,  deceased,  to  an 
Inheritance  tax  upon  the  property  of  the  Jane 
Agnes  Romney  estate.  If  tbat  be  trae  then 
William  S.  lUmmey,  as  administrator  of  the 
estate  of  Jane  Agnes  Ronmey,  Is  not  a  prc^ 
er  party  to  this  proceeding.  It  was  not  the 
intention  of  this  court,  nor  do  we  think  a 
tklr  reading  and  Interpretation  of  the  opin- 
ion warrants  any  such  conclusion  that  the 
court  did  Intend  to  determine  that  William 
8.  Romney  was  not  liable  to  pay  an  Inheri- 
tance tax  to  the  state  upon  the  iHwperty  of 
the  Jane  Agnes  Romney  estate.  The  writer, 
at  least,  assumed  that  It  was  understood  that 
Wmiam  S.  Romney.  as  administrator,  had 
paid  or  would  pay  the  inh^tance  tax  on  the 
property  of  the  estate  being  administered  by 
him.  If  he  dedltne  to  do  so,  necessarily  the 
proper  jvoceedlug  is  to  apply  to  the  court 
in  tbat  estate,  and  not  In  the  matter  ol  the 


George  Romn^  estate.  The  facts  disdoas 
that  George  Romney,  as  the  sole  beit  of  Us 
deceased  daughter,  elected  to  carry  into  ^- 
fect  an  oral  trust  of  the  jn-operty  to  the  hen- 
eflcla^y.  The  court  was  of  the  oi^on  and 
held  that  his  estate  was  not  liable  for  the 
Inheritance  tax.  Nothing  else  was  passed 
upon,  nor  Intended  to  be  passed  upon,  by 
the  decision  of  the  court  In  that  regard. 
The  petitions  fbr  r^earlng  are  denied. 

CORFMAN,  O.  J.,  and  WBBBR,  THUR- 
UAN  and  FBIGK,  JJ..  ccmcur. 


(69  Utali,  US) 

PARADISE  LAND  ft  LIVE  STOCK  CO.  V. 
DAVIS,  Agent.  <No.  3743.) 

(Supreme  Gourt  of  Utah.  April  28,  1922.  Pe- 
tition for  Modification  of  Order  as  to  Costs 
Granted  UXf  28,  1822.  Bunitted  Kay  26. 
Id22.) 

1.  Carriers  ^s»230(l)--li)  as  aotlon  for  m|H- 
geace  In  transporting  sheep^  motions  for  non- 
Milt  and  directed  verdict  properly  overmled. 

In  an  action  for  negligence  In  transporting 
sheep  motions  for  a  nonsuit  and  a  directed ' 
verdict  held  properly  overruled. 

2.  United  States  «s>l  1 1— Federal  statute  on 
assignments  of  claims  agalnat  United  States 
held  inapplicable  to  dalms  against  carrier  nn- 
der  federal  control. 

An  assignment  of  a  claim  for  damages  aris- 
ing out  of  an  injury  to  sheep  whDe  they  were 
being  shipped  on  a  railroad  under  federal  con- 
trol was  not  within  Rev.  St  U.  8.  f  3477  (U. 
S.  Comp.  St  S  638S),  stating  the  requisites  of 
a  valid  assignment  of  a  dalm  against  the  Unit- 
ed States,  since  under  section  12  of  the  Fed- 
eral Control  Act  (U.  8.  Comp.  8t  1918^  V.  S. 
Comp.  St.  Ann.  Supp.  1919,  jl  3116%!),  audi 
a  daim  was  payable  out  of  the  geaeni  re- 
ceipts of  the  railroad. 

3.  Carriers  «=»2I8(7) —Shipper,  atlpulatlig 
value  of  sheep  In  oonsideratioa  of  lower  rats, 

not  entitled  to  recover  mors. 

Where  a  shipper  of  some  sheep,  in  consid- 
eration of  a  lower  rate,  placed  a  stipulated 
value  of  $5  each  on  the  sheep,  he  cannot  re- 
cover  more;  the  contract  being  fair  and  rea- 
sonable, and  no  fraud  being  practiced  by  the 
carrier. 

4.  Carriers  «=>I50— Rule  allowing  carrier  to 
contract  against  common-law  liability  for  loss 
applies  to  loss  caused  by  negligence. 

A  common  carrier,  in  the  sbseoce  of  statu- 
tory regulations  to  the  contrary,  may,  by  a  rea- 
sonable contract  with  shipper,  limit  Its  com- 
mon-law liability  for  the  loss  or  damage  to 
PHiperty  consigned  to  tt  for  transportation,  and 
no  different  rule  applies  to  a  loas  caused 
the  carrier's  negligence.^ 


»  BensoD  v,  O.  S.  L.  R.  R,  Co.,  85  Utah.  Ml,  99 
Pao.  Km,  IM  Am.  St.  Rep.  106,  1»  Ann.  Caa.  803; 
Larsm  V.  O.  S.  L.  R.  R.  Co.,  38  Utab.  UO.  UO  Pu. 
983:  Blngtuoi  v.  8.  P.,  U  A.  *  B.  L.  R.  R.  Ock.. 
39  tltah.  400.  U7  Pm.  806. 
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6.  Carrlert  «=»2l9(e)— Whether  aetloe  In  tert 
or  en  eontract,  carrier  lliMe  eofy  fer  itlpa- 
latsd  value  ef  sheep. 

Whether  an  action  is  in  tort  or  on  a  con- 
tract, carrier  is  liable  only  for  the  stipulated 
valne  of  sheep  In  consideratioik  of  a  lower  rate. 

Appeal  from  District  Conrt,  O&che  Ooun- 
ty:  A.  A.  Law,  Judge. 

Actloa  by  the  Paradise  Land  &  Live  Stock 
Company  ablest  James  C.  Davis,  as  Ag^t 
of  the  President,  etc.  Judgment  for  plain- 
tlCf,  and  defendant  appeals.  Remanded,  with 
instructions  to  modify  the  judgment 

Geo.  H.  Smith,  J.  V.  Lyle.  R,  B,  Porter, 
and  F.  G.  Loofboorow,  all  of  Salt  Lake  City, 
and  Roy  D.  Thatcher,  of  Logan,  for  appe- 
lant 

Stewart,  Stewart  ft  Alexander  and  Walton 
&  Walt(m«  all  of  Salt  Lake  Git7,  for  req;iond- 
ent 

WEB&B,  J.  The  complaint  contains  two 
causes  of  action,  one  to  recover  for  the  loss 
of  sheep  shipped  by  plaintiff  on  April  22, 
1910,  from  Wendover,  Utah,  to  Hyrum,  Utah, 
and  the  other  on  an  assigned  (daini'from  Pe- 
terscm  &  Sons  for  damages  allied  to  have 
been  sustained  by  them  on  a  shipment  of 
sheep  made  at  the  seme  time  and  In  the  same 
train.  It  Is  alleged  In  each  count  of  the  com- 
plaint that  on  April  21st  plaintiff  reqaested 
defendant  to  furnish  cars  and  facilities  for 
the  transportation  of  certain  dieep,  tram 
WendoTW*  Utah,  to  Hyrum,  Utah ;  that  de- 
fendant promised  and  undwtook  to  famish 
proper  transportation,  feeding,  tmloadlng, 
and  general  transportation  fadllttes,  and  un- 
dertook to  carry  said  sheep  safely,  secnxely, 
and  ecpedltlously,  and  to  deliver  the  same 
at  Hynun  in  the  same  condition  as  wbn  re- 
ceived, excepting  only  ordinary  detwloraticai, 
and  ttiat  i^IntUt  undertook  to  pay,  and  did 
pay,  In  conslderatlcHi  fyr  this  service,  the 
regular  tariff  charges  therefor.  It  is  further 
alleged  that  said  sheep  were  ewes  and  were 
heavy  with  lamb,  which  fact  the  defendant 
well  knew,  and  by  reason  of  that  fact  it  was 
necessary  Qiat  transportation  should  proceed 
with  dispatch,  and  that  said  shipment  should 
be  carefully  handled  and  promptly  delivered 
at  Its  destination;  that  defendant  failed  to 
carry  or  transport  said  sheep  safely  or  ex- 
peditiously, but,  on  the  contrary,  aegUgoitiy 
and  carelessly  fiiUed  and  omitted  to  furnish 
cars  for  an  unreas(mable  length  of  time,  to 
wit,  about  four  hoars  after  the  time  at  which 
it  promised  to  furnish  the  same;  that  de* 
fendant  negligNiOy  and  carelessly  held  said 
stock  In  Its  yards  at  Salt  Lake  City  for  an 
unreasonable  Ittigtfa  of  tim^  4  honrs;  that 
it  negligently  and  carelesaiy  delayed  said 
shipment  at  WellsviUe,  Utah,  for  an  unrea- 
scalable  length  of  time,  about  2)6  hours;  that 
it  negligoitly  and  unreasonably  ddayed  said 
shipment  between  all  of  said  points,  and  un- 


necessarily and  negligently  operated  Its 
trains  so  as  to  Jolt,  Jar,  bruise,  and  bump 
the  said  sheep  la  the  said  trains,  and  negli- 
gently and  carelessly  failed  and  omitted  to 
furnish  or  provide  unloading  facilities, 
yards,  or  corrals,  but  on  the  contrary,  the 
yards  and  corrals  fumlabed  by  said  defend- 
ant at  destlnatlcm  were  smaller  than  requir- 
ed for  said  purposes  of  unloading,  and  one  of 
them  was  practically  us^ess  by  reason  of  Its 
having  a  large  modhole  therein.  Defendant 
denied  all  the  allegations  of  negligence,  and 
affirmatively  pleaded  the  contracts  of  sMp- 
ment,  and  that  under  said  coDtracts  of  ship- 
ment plaintiff  and  Its  assignors,  Peterson  & 
Sons,  had  declared  the  value  of  the  sheep  to 
be  (S  per  head,  and  that  plaintiff  was  pre- 
cluded from  recovering  more  than  ^  per 
head  for  the  sheep  that  were  lost  The  ver- 
dict was  in  favor  of  plalntUf  upon  both 
causes  of  action.   Defendant  an;«als. 

The  evidence  adduced  by  respondent  Is  to 
the  effect  that  when  the  cars  were  ordered 
from  the  railroad  agent  the  shippers  were 
advised  to  be  prepared  to  load  at  daylight 
and  the  shippers  told  the  agent  that  they 
would  be  ready  at  that  time;  that  the  cars 
were  already  on  the  ride  track,  but  they 
were  not  spotted  until  U  a.  m.  The  loading 
was  finished  at  about  7  p.  m.  The  train  I^t 
Wendover  at  10  p.  m.  There  were  about  40 
cars  of  dead  freight  and  17  cars  ot  sheep. 
The  time  made  was  unusually  slow,  and 
there  was  much  Jerking  of  the  cars,  and 
more  than  ordinary  Jarring  and  concossiou 
in  starting  and  stopping  trains ;  that  by  the 
Jwking  and  Jarring  the  sheep  were  piled  up 
In  tile  ends  or  back  of  Oie  cars.  Sometimes 
whea  the  shippers  who  accompanied  the 
slieep  were  standing  up  in  the  car  they  had 
to  brace  themsdves  In  order  to  avcdd  being 
knocked  over  by  the  Jerking.  The  trip  from 
Wendover  to  Salt  Lake  was  osually  made  in 
0  hours.  This  trip  took  from  10  p.  m.  to  7:30 
the  next  morning.  The  sheep  arrived  at  Hy- 
rum at  about  7  pk  m.  Ajwll  28d.  In  the  ow- 
ral  at  Hyrum  thoe  was  a  mudhole  extoid- 
ing  the  oitlre  length  of  the  corraL  The  mud* 
hole  had  been  there  for  months.  Between 
300  and  400  of  the  sheep  had  to  be  helped  or 
palled  ont  of  the  mudhole.  When  the  train 
arrived  at  Hymm,  each  car  contained  from 
10  to  80  dead  sheep,'  an  nntnual  condltlm  In 
shirolns  fnnn  Wmdover  to  Hyrum;  400  or 
800  head  could  not  unload  thwnselves  at  des- 
tination. The  shipment  conristed  of  ewes  !n 
a  visibly  pr^ant  but  otherwise  good  condi- 
tion. The  sheet)  wer^  worth  about  |20  per 
head. 

On  the  part  of  appellant  the  evldraice  was 
to  the  ^Eect  that  the  train  made  good  time ; 
that  no  unusual  d^ays  occurred,  that  there 
was  no  unusual  Jerking,  and  that  the  train 
moved  along  with  extraordinary  smoothness. 
EiXperts  wa«  produced  by  appellant,  who 
teslifled  that  blood  polsonbu;  was  flie  cause 
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of  tbe  death  of  the  sheep,  and  also  the  cause 
of  the  abortions. 

[1]  Apiiellaiit  Inslets  that  the  oomt  erred 
In  oTOTolliig  the  motloiM  for  n<ai8alt  and  a 
directed  verdict.  It  Is  apparent  from  what 
has  bera  heretofote  said  that  there  was  some 
erldence  of  negllgrace  fkom  which  tbe  jury 
could  condade  that  appellant  was  blamable 
for  ttie  death  of  some  of  the  sheep  and  Inju- 
ry to  others.  Tme^  all  the  evldoice  In  be- 
half at  reqtondent  was  contradicted,  bnt  we 
cannot  say  that  as  a  matter  of  law  no  sub- 
stantial evidence  was  adduced  to  snstatn  the 
material  aUegatlcms  of  respondent's  com- 
plaint. The  motion  for  nonsuit  and  the  mo- 
tion for  a  directed  verdict  were  ther^ore 
property  denied. 

[2]  It  Is  contended  by  a^ellant^s  counsel 
Oat  It  was  error  to  admit  evidence  of  the 
asBlgnment  to  respondeit  from  Peterson  & 
Sons  for  damage  to  their  sheep.  It  is  claim- 
ed that  this  suit  Is  one  against  the  United 
States,  and  that  aaidgnment  of  their  claim 
by  Peterson  &  Sons  was  abst^ately  null  and 
1^  for  Oe  reason  that  by  section  8477, 
Ber.  St  I  6383,  U.  8.  Comp.  Stat.  (0.  S, 
Comp.  Stat  1916,  p.  7428)  It  Is  declared: 

"An  transfers  and  asslgiiments  ^ade  of  any 
Hum  upon  the  United  States,  or  of  any  part  or 
dure  thereof,  or  interest  therehi,  whether  ab- 
solQte  or  conditional,  and  whatever  may  be  the 
ooadderation  therefor,  and  all  powers  of  at^r* 
ney,  orders,  or  other  authorities  for  receiving 
pvment  of  any  Budi  claim,  or  any  part  or 
Bfaare  thereof,  shall  be  absolutely  null  and  void, 
unless  they  are  freely  made  and  executed  in  tbe 
presence  of  at  least  two  attestins  witneSBes, 
after  the  allowance  of  such  a  claim,  the  ascer- 
tainment of  the  amooot  due,  and  the  issuing  of 
a  murant  for  the  payment  thereof.   •   *   •  » 

We  do  not  think  diat  the  statute  relied 
upfvi  by  appellant  Is  applicable  to  the  as- 
signed claim  in  this  case.  This  dalm  was 
not  against  the  TKaited  States,  nor  was  It 
payable  out  of  the  treasury  of  the  United 
States.  By  section  12  of  the  Fedwal  Ocmtrol 
Act  (U.  S.  Comp.  St  1918,  U.  S.  Comp.  St. 
Ann.  Supp.  Ifil9,  |  3115^1),  receipts  from  tho 
operatitMi  of  each  carrier  are  the  prc^ierty 
of  the  United  States,  and,  unless  otherwise 
directed  by  the  President,  th^  are  to  be 
tept  In  tb»  custody  of  the  same  persons  and 
aocoanted  In  the  same  way  as  bef<we  fed- 
eral centred.  Worn  ttils  fond  disbursements 
are  made,  without  appnvrlatlon,  in  the  man- 
ner provided  by  the  accounting  regulations 
of  the  Interstate  Commerce  Commission,  and 
Judgments  for  damages  are  chargeable  to  the 
operation  of  the  railroad,  and  are  payable 
ont  of  tlie.  general  receipts.  The  same  act 
preserves  for  claimants  and  litigants  the 
rights  and  remedies  they  had  before  govern- 
ment controL  Amtrng  other  tilings,  the  stat- 
ute provides: 

"Actions  at  Isw  or  suits  In  equity  may  be 
Iffoaght  by  and  against  such  carriers  and  Judg- 


in  any  action  at  law  or  suit  in  equity  against 
the  carrier  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instru' 
mentality  or  agency  of  the  federal  govemmenf* 
Section  10  (section  3115%j). 

We  think  counsers  contentton  wholly  un- 
tenable, and  that  the  assignment  from  Peter- 
son &  Sons  to  plaintiff  was  properly  admit- 
ted in  evidence. 

[3]  The  pivotal  question  is  whether  the 
contract  in  which  tbe  agreed  value  of  the 
sheep  is  stated  at  $&  per  head,  is  .valid.  In 
that  contract  It  is  provided  that  the  value  of 
the  sheep  did  not  exceed  $5  per  head,  and 
the  fret^t  rate  for  the  transportation  of  the 
sheep  was  based  upon  such  valuation.  The 
contract  l)etween  plalntUF  and  defendant  and 
that  between  Peterson  &  Sons  and  defendant 
contained  the  same  agreement  The  plaintiff 
testified  that  he  paid  about  $64  per  car  for 
freight.  According  to  the  contracts,  this 
rate  was  based  upon  the  minimum  valuation 
of  $5.  The  contracts  further  provided  that 
where  the  valuation  declared  by  shippers  ex- 
ceeded the  value  of  $S  per  head  for  sheep  an 
addition  of  2  per  cent,  would  be  made  to  the 
rate  per  car  for  each  CSO  per  cent.,  or  fraction 
thereof,  of  additional  declared  value  per 
head. 

In  an  unbroken  line  of  decisions  from  Hart 
V.  Pennsylvania  R.  R.,  112  0.  S.  331,  6  Sup. 
Ct  151,  28  L.  Ed.  717,  to  Boston  &  Maine 
R.  R,  V.  Piper,  246  U.  S.  439,  38  Sup.  Ct  354, 
62  L.  Ed.  820.  Ann.  Cas.  1918E,  469,  the  Su- 
preme Court  of  the  United  States  has  held 
that  If  a  common  carrier  gives  to  a  shipper 
the  choice  of  two  rates,  the  lower  of  them 
conditioned  upon  his  agreeing  to  a  stipulated 
value  of  his  property  In  case  of  loss,  even 
by  the  carrier's  negligence,  If  the  shipper 
makes  such  a  choice  understandingly  and 
freely,  and  names  his  valuation,  he  cannot 
thereafter  recover  more  than  the  value  which 
he  thus  places  upon  his  property.  A  major- 
ity of  the  state  courts  are  in  accord  with  the 
doctrine  announced  by  the  Supreme  Court  of 
the  United  States: 

"As  a  matter  of  legal  distinction,  estoppel  is 
made  the  basis  of  this  ruling — that  having  ac- 
cepted the  benefit  of  the  lower  rate,  in  com- 
mon honesty  the  shipper  may  not  repudiate  the 
conditions  upon  which  it  was  obtained."  U.  P. 
R.  R.  V.  Burlie,  256  U.  S.  817,  41  Sup.  Ct  283. 
66  L.  Ed.  656. 

It  seems  only  fair  that  when  the  shlppn^ 
declares  that  the  goods  he  ships  have  a  cer- 
tain value  he  should  not  reap  the  benefit  of 
the  lower  freight  charge  If  there  Is  no  loss, 
and  in  case  of  loss  recover  a  greater  amount 
than  the  declared  and  agreed  value.  10  C.  J. 
p.  166,  S  212.  For  a  carrier  to  contract 
against  loss  through  its  negligence  Is  against 
public  policy,  but  It  Is  not  against  good  busi- 
ness morals  nor  against  public  policy  to 
agree  upon  a  valuation  which  shall  limit  Ih* 


■cats  Kndeied  as  now  proTided  hy  law;  and  |  liability  of  the  carrier,  whether  for  loss  arls- 
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Ing  from  negligence  w  otherwise,  when  the 
contract  ia  fair,  open,  and  reasonable,  and 
no  frand  or  ImpoBitlon  of  any  kind  has  been 
practiced  by  the  carrier.  If  the  agreed  val- 
ue of  the  sheep  had  been  $16  per  head,  as 
found  by  the  Jury,  the  respondent  would 
have  had  more  freight  to  pay,  and  that  Is 
what  he  desired  to  and  did  avoid  when  he 
agreed  to  the  $5  valuatlOD.  Baving  obtained 
the  beneflt  of  the  freight  rate  on  $5  sheep,  he 
should  In  all  fairness  and  good  conscience  be 
precluded  from  recovering  a  greatra  amount 
now. 

[4]  Counsel  for  appellant  call  our  atten- 
tion to  Benson  v.  O.  S.  L.  B.  R,  Co.,  35  Utah, 
241,  99  Pac.  1072,  136  Am.  St  Rep.  106,  19 
Ann.  Cas  803 ;  Lers^  v.  O.  S.  L.  R.  R.  Co., 
38  Utah,  130,  110  Pac.  983,  and  Bingham  v. 
S.  L.  A.  &  S.  L.  R.  R.  Co.,  39  Utah.  400, 
117  Pac.  606,  in  which  It  Is  held  that  a  com- 
mon carrier,  In  the  absence  of  statutory  reg- 
ulation to  the  contrary,  may,  bj  an  express 
contract  which  Is  Just  and  reasonable  and 
fairly  entered  into  with  the  ahlpi)er,  limit  Its 
common-law  liability  for  the  loss  or  damage 
to  property  consigned  to  It  for  transporta- 
tion. We  agree  with  the  proposition  advanc- 
ed by  counsel  that  no  different  rule  should 
be  ai^lied  In  the  event  of  loss  from  negll- 
genoe  than  In  evmt  of  loss  in  some  other 
manner  when  a  valuation  has  been  agreed 
upon  and  the  contract  Is  fair  and  reasonable. 

[6]  Oiinsel  further  say  that  In  the  instant 
case  Ifi  Is  not  apparent  whether  the  action 
Is  for  breach  of  contract  to  carry  or  for  neg- 
ligence In  transporting,  and  they  insist  that 
the  action  Is  one  for  breach  of  contract  to 
carry.  While  the  writer  la  of  the  opinion 
that  the  case  was  properly  submlttod  to  the 
Jury  on  the  theory  of  appellant's  negligence, 
It  certainly  cannot  avail  appellant  If  this  Is 
an  action  on  the  contract  to  carry.  In  either 
ease  the  limitation  of  liability  Is  $5  per  head 
for  the  sheep,  and  to  that  extent  appellant 
la  liable  whether  the  action  sounds  In  tort 
or  whether  based  oa  contract 

The  Jury  returned  a  special  verdict  in 
which  it  was  found  that  360  head  of  plaln- 
tltTs  sheep  died  as  result  of  appellant's  neg- 
ligence and  that  367  of  plaintiff's  sheep  were 
damaged  by  slipping  their  lambs,  and  that 
aach  damage  was  $4  per  head.  Of  the  Peter- 
son sheep  the  Jury  found  that  140  died  as  a 
result  of  the  carrier's  negligence,  and  that 
136  slipped  their  Iambs,  and  that  each  ewe 
was  thereby  damaged  to  the  extent  of  $4. 
The  judgment,  therefore,  should  be  modified 
as  follows:  On  plaintiffs  first  cause  of  ac- 
tion It  should  recover  for  360  head  of  sheep 
at  $5  per  head  and  367  at  $4  per  head;  on 
the  second  cause  of  action,  for  140  head  at 
$5  per  head  and  135  at  $4  per  head,  with  le- 
gal interest  on  the  amount  of  damages  thus 
computed  from  Ain-11  23,  1919.  to  the  time  of 
the  entry  of  Jud^ent 

The  Judgment  la  therefore  vacated,  and 


the  cause  la  remanded  to  the  trial  court, 
with  instructions  to  enter  Judgment  in  ac- 
cordance with  the  "views  herein  eq^reased. 
Respondflot  to  noamt  oosti. 

CORFMAN.  a  J.,  and  OIDEON,  THUR- 
BfAN,  and  FBICK,  JJ.,  concur. 

Petition  tot  Modifleatton  of  Order  mb  to  Ooata. 

WEBESt,  J.  Am^dlaat  bu  filed  a  petltton 
for  a  modifleatiOD  of  the  otdsr  grantliig  re- 
spondent oosts  on  aiq>eaL 

The  order  relating  to  oosts  is  hereby  mod- 
ified, and  it  la  ordered  fliat  eadi  party  pay 
one-half  of  the  costs  on  appeaL 

CORSVAN,  a  J.,  and  OIDIDON,  THUB^ 
BfANf  and  B'BIiC^  JJ.,  cncnr. 


(m  Utah,  ISl) 

CUDAHY  PACKING  CO.  OF  NEBRASKA  V. 
INDUSTRIAL  COMIHISSION  OF  UTAH 
et  al.   (No.  3778.) 

(SoprwiM  Oonrt  of  Utah.  April  24, 1922.  Re- 
hearing Denied  May  28,  1922.) 

1.  Master  aa« asrvait  •es»375(2)— lajaiy  whlio 
golai  to  work  hali  oao  **arlalat  oat  of  or  la 
course  of  onpleynoar'  wtthla  GoMpoosatlon 
Aot 

Where  Uis  loeaHon  of  a  packlnff  plant  near 
railroad  tracks  made  it  necessary  for  employes 
going  to  work  to  cross  the  tracks  on  a  pnblic 
road  at  a  point  100  feet  from  the  entry  to  the 
plant  and  one  was  Btrn<4i  and  killed  by  an  en- 
gine while  riding  to  work  in  an  aatomobile  own- 
ed by  a  fellow  employe,  the  death  was  caused 
by  accident  arising  ont  of  or  in  the  coarse  of 
his  employment,  wheresoever  such  injury  oc- 
curred, within  the  Workmen's  CompensatioD 
Act  Comp.  Laws  Utah  1917,  |  8113,  amended 
by  Laws  1019,  e.  68. 

[Bd.  Note.— For  other  definittons,  see  Words 
and  Phrases,  Tirst  and  Second  Series,  Course 
of  Ompltqrment] 

2.  Cosstitutional  law  «s>30l— Master  and  serv- 
ant «==>347  — Workmen's  Csmpentatloa  Act 
not  BROonstitaHonal. 

Workmen's  Compensation  Act  (Comp.  Laws 
Utah  1917.  I  8113.  as  amended  by  Laws  1019. 
c.  03).  aatborising  compensation  tor  an  injury 
"wheresoever  such  Injury  has  oecnxred,"  shonld 
be  construed  in  connection  with  and  u  a  part 
of  the  entire  section,  and,  when  so  construed, 
it  follows  that  the  accident,  "wheresoever  it 
has  occurred,"  must  also  arise  out  of  or  in 
the  course  of  employment,  and  does  not  infringe 
the  due  process  clause  of  Const,  art,  1,  |  7,  nor 
Const  n.  S.  art  14.  1 1.1 


ilnd.  Com.  T.  Daly  Hln.  Co.,  Bl  UUli,  Sttt.  in 
Pao.  SOl;  OarSald  SmalUits  Co.  v.  I&d.  Oom.,  it 
Utab,  13S.  178  Pac.  57;  Ind.  Com.  v.  Erana,  52  Utah, 
3U,  m  Pao.  825:  Reteuna  v.  Ind.  Com.,  U  CUh. 
Z68,  IB  Pac.  585;  Utah  Copper  Co.  Ind.  Com. 
(Utah)  IM  Pae.  M;  8aU  Lata  City  v.  Ind.  Cm. 
(Utah)  1»  Pas.  ISl. 


^snFor  other  cases  Me  lams  topio  asd  xaT-mniBW  la  all  Jbgr-NumlNreA  Dlgssts  and  ladana 
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ftoceedlngi  under  the  Workmen's  Oom- 
peontlim  Law  by  the  dependents  of  Joseph 
Vaxnnua^  decenaed,  against  tbe  Cndahy 
Faddng  GomiMUiy  ct  Nebraafca,  employer,  to 
neorer  compenaatUm  for  decedoifa  deatb. 
nie  Indnstrial  Oommladon  trf  Utah  made 
an  award,  and  the  emviojfie  seeks  annnl- 
■ent  bf  writ  of  rmi&w.  Award  affirmed. 

Booth.  Lee,  Badger  ft  Bldi,  at  Salt  Lake 
City,  for  plaintiff. 

Harvey  H.  Claff,  Atty.  Gen.,  and  J.  Bobot 
Boblnson,  Asst.  Atty.  Oen..  for  Oommlsslon. 

Frederick  O.  Loofbourow.  ot  Salt  lAke 
City,  for  dependents. 

GIDBON,  J.  0^  plaintiff,  Gudahy  Pack- 
ing Cmnpaar,  by  writ  of  rvrlew  seeks  the 
umabnent  nt  an  award  made  by  the  In- 
dnstrial GommlsMon  In  favor  of  the  depend- 
aits  of  Joe^h  Parramore.  deeeased.  The 
dependents  and  tbe  Industrial  OommlsBtop 
lie  omde  dntaidants. , 

Ibaee  Is  no  dispute  about  tb»  dq^udeney 
of  the  cUUmants.  nor  of  tbe  fkct  ot  employ- 
ment or  wages  deceased  received. 

[1]  Tbe  plaintiff  owns  and  opwates  a 
pftddnc  i^ant  In  what  is  known  as  N<atb 
8tlt  Lake,  in  Davis  county,  about  alx  miles 
north  bom  Salt  Lake  Citj.  .More  than  40 
pw  cent,  ot  .Its  employfis  reside  in  Salt  Late 
CUy.  Other  anidoyte  reside  In  BonntlfQl, 
OtttervlUe,  and  other  Tillages  located  far- 
flw  north.  Few,  If  any,  of  the  oiqiloyte 
have  lumies  In  the  Immediate  Tldnlty  of  the 
packtaig  plant.  The  plant  is  amiroxlmately 
Mie^lf  mile  weirt  of  the  Salt  Lake-Ogden 
iUgbway.  This  highway  runs  north  and 
sonth.  A  county  road  runs  west  from  and 
at  right  angles  to  the  Salt  Lake-Ogden  high- 
way and  extends  to  and  beyond  tbe  packing 
plant  A  short  distance  from  the  highway 
the  county  road  crosses  at  ri£^t  angles  the 
trades  of  the  Bamberger  Electric  Railroad. 
From  that  point  west  the  county  road  is  the 
only  roadway  leading  to  the  packing  plant. 

Tbe  deceased  was  employed  by  the  plain* 
ttff  as  an  engineer.  His  hours  of  work  were 
from  7  a.  m.  to  4  p.  m.  On  the  morning  of 
tbe  accident,  August  9,  1921,  while  riding 
to  work  with  a  fellow  employ^,  be  was  struck 
by  an  engine  on  tbe  Denver  &  Rio  Grande 
Western  Railroad  track  and  instantly  killed. 
The  distance  from  tbe  place  of  the  accident 
to  tbe  entry  to  plaintiff's  plant  was  about 
100  feet.  The  Cmnmlssion.  among  other 
things,  found : 

"  *  *  *  That  on  said  date  tbree  workmen. 
ificltidiDg  Mr.  Parramore,  all  of  whom  lived  in 
Salt  Lake  Citr,  were  traveling  in  an  automo- 
bile owned  by  one  of  tbe  worlunen,  approacb- 
iag  tbe  plant  where  they  were  employed;  that 
while  crossing  the  main  line  tracks  of  the  Den- 
Tnr  ft  Rio  Grande  Western  Railroad  Company, 
lAlch  tracks  were  alongside  tiie  land  upon 
which  Is  located  the  plant  of  the  Cudaby  Pack- 
tag  Company,  tbe  antomobile  to  which  they  were 
ridhig  was  stm^  by  an  engine  of  tbe  railroad 
company  and  Joseph  Parramore  thrown  against 


a  post  in  the  right  of  way  fence,  which  fence 
also  inclosed  the  property  of  the  Cudahy  PaA- 
ing  Compsny,  and  was  instantly  killed;  that 
within  half  a  mile  of  the  plant  of  the  Cndahy 
Packing  Company,  where  Mr.  Parramore  was 
employed,  it  was  necessary  that  Mr.  Parramore 
pass  over  tbe  main  line  tracks  of  tbe  Bam- 
berger Bleetrie  Railway  Company  and  the  main 
line  tracks  of  the  Oregon  ffliort  Lhie  Rail- 
road Oraipany,  and  the  main  line  tracks  of  the 
Denver  A  Rio  Grande  Western  Railroad  Com- 
pany, and  three  side  trscks  and  transfer  tracks 
between  these  various  lines  of  railroad;  that 
tbe  Cndahy  Packing  Company  furnished  its  em- 
ployes no  method  of  travel  or  conveyance  in 
coming  to  or  leaving  tbe  plant,  and  most  of  tbe 
employes  of  tbe  company  lived  in  sudi  local- 
ities that  It  was  necessary  that  they  should 
travel,  to  and  from  their  work,  the  road  whidi 
crossed  the  railroad  tracks  above  mentioned; 
that  the  plant  of  the  Gudahy  Packii^  Company 
Is  dependent  upon  shipping  facilities  furnished 
by  the  railroads,  end  by  necessity  the  near 
proximity  of  tbe  railroads  is  essential  to  the 
successful  operation  of  tbe  plant;  that  the 
death  of  Mr.  Parramore  occorred  abont  seven 
minutes  before  the  time  at  which  he  was  to 
commence  work:  that  the  Cudahy  Packing 
Company  does  not  furnish  at  Its  plant  either 
board  or  lodging;  that  there  are  no  public  con- 
veyances that  eottld  carry  employ^  directly  to 
the  plant;  that  emjficjit  who  went  to  their 
work  by  street  cars  or  by  the  Bamberger  Elec- 
tric Railway  most  cross  the  railroi^  tracks 
above  mentioned,  either  on  foot  or  by  private 
conveyance;  that  Mr.  Parramore  at  the  time 
be  was  killed  was  using  the  most  direct  and 
practicable  route  to  the  plant  of  tbe  Cudaby 
Packing  Company  and  the  one  ordinarily  travel- 
ed by  a  majority  of  the  employes,  and  by  all  the 
employta  residing  la  Salt  Lake  City.** 


Tbe  findings  are  supported  by  competent 
evidence  found  In  the  record.  It  likewise  ap- 
pears that  practically  all  travel  over  this 
county  road  is  that  of  tbe  ^ployte  and 
others  going  to  the  packing  plant,  or  persons 
having  business  with  the  stockyards  located 
just  north  of  that  plant.  In  certain  seasons 
of  the  year  sheep  are  herded  In  the  western 
part  of  the  county  and  are  diiren  over  this 
county  road,  but  it  Is  quite  apparent  that 
the  way  Is  maintained  and  kept  In  repair 
for  the  benefit  of  persons  traveling  to  and 
from  the  plaintlfTs  plant 

Upon  substantially  the  foregoing  facts  an 
award  was  made.  Plaintiff  assails  that 
award.  Tbe  controlling  question  before. the 
Commission,  and  the  one  before  this  court, 
is:  Did  the  accident  which  caused  tbe  death 
of  Parramore  arise  out  of  or  in  tbe  course 
of  the  employment?  It  is  Insisted  by  plain- 
tiff that  the  findings  are  not  supported  by 
the  testimony ;  that  under  the  admitted  facts 
the  Injury  is  not  compensable  under  the 
Workmen's  Compensation  Act  of  this  state; 
that  the  relation  of  employer  and  employ^  did 
not  exist  at  tbe  time  of  tbe  accident.  The  act 
provides  for  compensation  to  every  onployA 
whose  employment  Is  subject  to  the  act,  if 
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injured  "by  acddent  arising  out  of,  or  in  the 
course  of  his  employment,  wheresoever  such 
Injury  has  occurred."  Section  3113,  Comp. 
l^ws  Utah  1917,  as  amended  by  chaptw  (&, 
Laws  Utah  1919. 

Our  Workmen's  Comi>ea8ation  Act  differs 
from  a  majority  of  the  states,  in  that  our 
statute  uses  the  dlsJunctlTe,  "or,"  while  in 
most  of  the  compensation  laws  the  conjunc- 
tive, "and,"  is  found.  The  compensation 
law  as  originally  enacted  In  1917  provided 
compensation  for  injuries  arising  out  of  and 
in  the  course  of  the  employment  The  act 
was  amended  in  1919  to  read  as  above  quot- 
ed. It  is  apparent,  therefore,  that  the  Leg- 
islature by  the  amendment  incended  to  In- 
clude within  the  statute  accidents  not  cov- 
ered by  the  original  act. 

Tbe  courts  generally  agree  In  principle 
respecting  the  elements  to  be  considered 
in  determining  what  accidents  are  Included 
In  the  words  "arising  out  of  and  In  the 
course  of  tbe  employment."  The  Supreme 
Judicial  Court  of  Massachusetts,  in  Re  Mc- 
Nlcol,  215  Mass.  497.  102  N.  B.  697,  L.  R. 
A.  1916A,  806,  has  given  probablj^  as  satis- 
factory and  comprehensiTe  a  d^nltliMi  of 
tbese  terms  as  can  be  found  In  any  ot  tbe 
cases.  It  Is  not,  however,  necessary  or  de- 
sirable in  the  determination  of  this  case  to 
attempt  a  definition  of  these  terms  or  to  dif- 
ferentiate between  accidents  arl^ng  out  of 
(h:  In  the  conrse  of  the  empli^ment  If  there 
is  liability  for  the  fnjnry  under  ctnuddera- 
tloD,  It  most  be  founded  apon  the  Inferable 
fact  that  the  dangw  Inddent  to  crrasing  this 
railroad  track,  by  reason  of  Its  location  and 
proximity  to  the  packing  jUxBt,  must  be 
held  to  have  been  within  the  contonplatlon 
of  tbe  parties  at  tbe  date  of  the  employment 
The  accident  would  therefore  both  arise  out 
of  and  occur  In  the  course  ot  onployment 
No  other  theory  finds  support  in  the  deci- 
sions of  the  reported  cases.  It  is  admitted 
that  deceased  was  not  on  the  premises  of 
tbe  plaintifr  at  the  time  of  the  accident 
Me  was  not  at  that  time  engaged  in  any  ac- 
tual work  connected  with  his  employment 
The  engine  that  ran  down  the  automobile 
was  in  no  way  under  the  control  of  tbe 
plalntiEf,  nor  was  it  engaged  In  any  wort 
for  or  In  plaintiffs  behalf.  The  engine  was 
under  the  control  of  the  railroad  company 
and  was  running  south  on  the  main  line  of 
that  road. 

The  Commission  also  found,  and  It  is  un- 
disputed, that  the  plaintifiT  did  not  omtrol 
nor  in  any  attempt  to  control  the  method  or 
manner  of  travel  to  or  from  work  by  any  of 
its  employes.  Neither  did  the  plaintiff  fur- 
nish any  means  of  conveyance.  That  was 
left  entirely  with  the  individual  employ^. 

It  Is  argued  by  counsel  for  plaintiff  that 
the  Commission's  finding  "that  the  plant  of 
the  Cudahy  Packing  Company  is  dependent 
upon  shipping  faciUties  furnished  by  the 


railroads,  and  by  necessity  the  near  prox- 
imity of  the  railroads  is  essential  to  the  suc- 
cessful operation  of  the  plant"  Is  erroneous 
and  is  not  supported  by  the  evid^ce.  In  our 
judgment  that  finding  is  not  controlling  or 
of  much  significance.  It  Is  undoubtedly  true 
that  the  successlul  operation  of  a  patting 
plant  is  dependent  upon  railroad  facilities, 
but  that  dependence  is  common  to  a  large 
percentage  of  all  manufacturing  institutions. 
The  proximity  of  a  railroad  is  a  matter  of 
convenience  to  industries  dependent  upon 
shipping  faclUties.  Such  facts  alone  cannot 
determine  the  right  of  claimants  to  compen- 
sation. As  above  indicated,  if  plaintiff  Is, 
liable  for  the  accident  It  must  be  upon  aome 
other  ground  than  the  mere  fact  of  the  con- 
venience of  having  a  railroad  near  Its  plant 
or  of  its  dependence  upon  shipping  facilities. 

It  was  customary,  in  fact  absolutely  nec- 
essaiT,  for  employes  going  to  the  plant  to 
work  to  pass  over  and  across  theee  railroad 
tracks  on  the  public  road  where  tbe  accident 
happened.  No  other  means  or  way  existed 
by  which  employes  could  get  to  the  piant 
Employes  in  Salt  Lake  City  had  three  ways 
of  going  to  their  work— ^tlier  by  street  rail- 
way, along  the  highway,  or  over  the  Bam- 
berger Electric  Railroad.  That  tfeetlou  of 
the  way  of  travel  existed  until  the  emjfloyia 
readied  aie  county  road  mnntaig  west  bom 
the  station  ot  the  Bambe^w  Electric  Un& 
That  point  Is  aK>nHclmatdy  <me-thlrd  mile 
tnwi  Oie  packing  lAant  In  going  west  from 
that  point  over  tbe  County  road,  the  oniAoyCs 
necessarily  cross  the  main  line  tracto  ot 
Oregon  Short  Line,  the  main  Une  tracSn  ot 
the  Denver  ft  Bio  Grande  Western,  and  three 
side  tracks  and  transfer  tracks.  That  con- 
dition existed  at  the  time  of  the  empl<9- 
ment  ot  deceased  and  at  the  time  ot  the 
accident 

Some  stress  Is  laid  in  the  argument  on  tbe 
fact  that  the  roadway  over  which  deceased 
was  traveling  was  a  public  highway.  No 
reason  or  principle  Is  suggested  why  that 
fact  should  be  controlling  In  determining 
the  liability  for  this  accident.  It  conclusive- 
ly appears,  however,  from  the  t^tim(Hiy, 
that  the  road,  while  known  as  a  county  road 
and  presumably  kept  in  repair  by  the  couq- 
ty,  is  there  for  the  accommodation  of  the 
plaintiff  and  its  employes,  and  It  Is  reason- 
ably inferable  that.  If  the  packing  plant 
was  not  located  there,  the  county  highway 
would  be  abandoned  as  such.  If  the  Work- 
men's Compensation  Law  authorizes  or  per- 
mits a  recovery  for  an  injury  to  an  onployS 
going  to  or  returning  from  woi*  over  private 
property  under  particular  circumstances  « 
surroundings,  there  does  not  se^  to  be  any 
logical  reason  why  such  liability  should  not 
exist  in  favor  of  a  workman  going  to  or  re- 
turning from  work  over  a  public  road  under 
like  circumstances  or  surroundings.  If  tbe 
liability  exists,  it  Is  by  reason  itf  the  ttct 
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tluit  tlie  plant  or  nuumfactaring  eetabli&b- 
ment  Is  so  located  tbat  tbere  Is  no  other 
method  or  means  of  approach  except  over 
railroad  tracks  or  other  dangerous  places, 
and  tliat  the  same  are  In  such  close  proxim- 
ity to  the  plant  that  the  employ^  has  no  elec- 
tion or  option  In  determining  or  gelecting 
his  way  of  approach. 

In  Procacdno  v.  E.  Horton  &  Sons  et  aL, 
as  Conn.  408,  111  Atl.  694,  the  facts  were 
similar  to  the  facts  here.  In  that  case  the 
deceased  was  employed  In  a  manufacturing 
plant  located  immediately  east  of  a  canal. 
West  of  the  canal  were  several  railroad 
tracks,  and  still  farther  west  was  a  highway. 
The  deceased  had  his  home  west  of  the  high- 
way. Two  footbridges  wore  constructod 
over  the  canal  from  the  plant  to  the  rail- 
road tracks.  It  was  the  custom  of  the 
deceased  and  other  emplfqr^s  of  the  defend- 
ant manufacturing  company  In  that  case 
and  other  companies  to  Indlscrimtnately  use 
these  bridges.  The  deceased  was  lo  the 
habit  of  going  to  and  £rom  bis  home  over 
one  of  the  bridges  and  pasedi^  ovw  a  patb- 
way  across  the  railroad  tracks.  On  re- 
tamta^  to  work  at  the  nocm  hour  he  was 
ulored  by  an  engine  passing  al<mg  one  of 
ttiese  tracks.  In  disensslng  the  right  of  the 
dqwidents  of  the  deceased,  the  court'says: 

"The  defendants*  employment  of  the  decedent 
therefore  contemplated  that  he  would  approach 
and  leave  the  plant  by  passing  to  and  from  the 
highway  over  private  proper^,  invading  either 
of  the  footbridges  and  the  raiboed  traefcs  par- 
allel with  Hidn  street 

*^nder  these  circumstances  this  employ^  was 
wiUiiii  the  scope  of  his  employment  when  he 
was  passing  to  or  from  bia  work  at  the  plant 
over  the  private  property  lying  between  Main 
street  and  the  plant;  in  other  words,  the  ase 
of  this  method  of  approach  to  the  plant  by  this 
employ^  was  an  Inddeatal  term  of  his  contract 
of  employment  annexed  to  it  by  the  consent  of 
Ida  employers.  Herllno  t.  Gonnecttent  Qoar- 
lies  Co.,  93  Conn.  57,  104  Ati.^  396. 

"When  this  employ^,  nnder  the  facts  found, 
entered  opon  the  private  property  lying  between 
Main  street  and  the  defendants'  plant,  be  came 
within  the  zone  of  his  employment,  and  all  dan- 
gers and  perils  incident  to  the  use  of  this  metb' 
od  of  approach  were  perils  inddeot  to  and 
ariirinff  out  <tf  his  employment" 

In  Be  Sundlne,  2lS  Mass.  1,  105  N.  E. 
433,  L.  B.  A.  1916A.  318^  the  court,  in  con- 
sidering the  right  of  the  claimant  for  com- 
pensation, said: 

*'Nor  do  we  regard  It  as  decisive  against  the 
petitioner  that  she  was  Injored  while  upon 
stairs  of  which  neither  Olson  nor  Dunne  & 
Co.  had  control,  though  they  and  their  em- 
ployte  had  the  right  to  use  them.  Tliese  stairs 
were  the  only  means  available  for  going  to 
wmA  from  the  premises,  where  she  was  empli^- 
«l,  the  means  which  she  praetteally  was  Invit- 
ed by  Olsen  and  l>y  Dmme  ft  Oo.  to  use.  In 
this  reipeet*  the  case  resembles  Moore,  v.  Man- 


chester Liners,  ubl  supra;  and  t!iat  ease,  de- 
cided under  the  English  act  before  the  passage 
of  our  statute,  must  be  regarded  as  of  great 
weight    [Citing  cases.] 

"It  was  a  necessary  incident  of  the  petition- 
er's employment  to  use  these  stairs.  We  are 
of  opinion  that  according  to  the  plain  and  nat- 
ural meaning  of  the  words  an  Injury  that  oc- 
curred to  her  while  she  was  so  using  them 
arose  'out  of  and  in  the  course  of  her  employ- 
ment" 

In  the  second  headnote  In  .Tudson  Mfg. 
Co.  et  al.  V.  Ind.  Acc.  Com.,  181  CaL  at  page 
300,  184  Pac.  1,  which  reflects  the  opinion 
of  the  court.  It  is  said: 

"The  death  of  an  employ^  of  a  manufactur- 
ing company  resulted  from  an  injury  arising  oat 
of  his  employment  where  be  was  struck  and 
killed  by  an  en^ne  operated  by  a  railroad  com- 
pany while  he  was  pursuing  his  way  to  work 
along  a  path  crossing  the  tracks,  where  such 
path,  atthoivh  Aot  a  pobUe  highway,  was  not 
only  the  sole  meau  of  Ingress  and  egress  for 
the  employes  to  thdr  place  of  work,  but  was 
the  means  of  access  required  and  antborised  by 
the  manufacturing  company,  and  intimately  as- 
sociated with  the  company's  plant  as  a  part  of 
its  necessary  establishment" 

The  Supreme  Court  of  West  Virginia,  In 
De  Constantin  v.  Pub.  Service  Com.,  75  W. 
Va.  32.  83  S.  R  at  page  89.  L.  R.  A.  1916A, 
329,  In  considering  a  queetlon  similar  to  the 
one  presented  by  this  record,  says:' 

"Since  iniury  after  termlnadon  of  actual 
work,  while  on  the  premises  of  the  employer 
and  in  pursuit  of  the  usual  way  of  leaving  the 
same,  is  held  to  be  within  the  course  of  em- 
ployment and  to  have  arisen  out  of  the  same. 
It  seems  clear  that  an  injury  to  a  workman 
whQe  coming  to  Ills  place  of  work  on  the-  prem- 
ises of  the  employer  and  by  the  only  way  of 
access,  or  the  one  contemplated  by  the  con- 
tract of  employment  must  also  be  regarded  as 
having  been  incurred  In  the  course  of  the  em- 
ployment and  to  have  arisen  out  of  the  same. 
It  in  sndi  case,  injury  does  not  occur' on  the 
premises,  but  in  dose  proximity  to  the  place 
of  work  an^  on  a  road  or  other  way  intended 
and  contemplated  by  the  contract  as  being  the 
exclusive  means  of  access  to  the  place  of  work, 
the  same  principle  would  apply  and  govern.  If 
the  place  at  which  the  injury  occurred  is 
brought  within  the  contract  of  employment  by 
the  requirement  of  its  use  by  the  employ^,  so 
that  he  has  no  discretion  tw  choice  aa  to  his 
mode  or  manner  of  coming  to  work,  such  place 
and  Its  use  seem  lo^eally  to  become  elements 
or  factors  in  the  employment  and  the  injury 
thus  arises  out  of  the  employment  and  is  in- 
curred in  the  course  thereof.  Bat  on  the 
contrary,  if  the  employ^,  at  the  time  of  the 
injury,  has  gone  beyond  the  premises  of  the 
employer,  or  has  not  reached  them,  and  has 
chosen  his  own  place  or  mode  of  travel,  the 
injury  does  not  arise  out  of  his  employment 
nor  is  it  within  the  scope  thereof." 

S^  also,  1  Honnpld  on  Workmen's  Comii, 
1368,  and  Lumbermen's  Bectprocsl  Jm'u  r. 
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Behnken  et  aL  (Tex.  OIt.  App.)  226  8.  W. 
154. 

I^alntifTa  contention  is  that  the  deceased 
recelTed  the  Injary  wbile  on  his  way  to  work 
at  a  place  not  under  Its  omtrol.  and  at  a 
time  when  the  relation  of  employer  and 
anployd  did  not  exist  It  is  tberefwe  argu- 
ed that  the  deceased  was  exposed  to  no  other 
or  gceater  dangers  than  any  member  of 
the  public  trav^ng  over  this  road;  that  any 
accident  resulting  from  sncfa  exposure  does 
not  entitle  the  injured  person  to  compensa- 
tion under  the  Workmen's  Compensation  Act, 
regardless  of  tbe  tact  of  employment.  Nu- 
merous cases  are  dted  In  support  of  that 
contention,  among  others  the  following:  In 
re  McNlcol,  216  Mass.  4»7,  102  N.  E.  607, 
U  R.  A.  1916A,  S06;  Honnold  Work.  Ckmip. 
1817,  i  SCO;  Eowalek  et  al.  r.  N.  Y.  Con.  B. 
Co.,  229  N.  X.  489,  128  N.  E.  888;  United 
O.  ft  a  Co.  T.  Ind.  Com.,  291IU.  480^  126 
N.  B.  184;  In  re  Brown,  173  Apg.  Dir.  432, 
160  N.  T.  Supp.  1047.  IS  N.  0.  0.  A.  290; 
Case  of  Fnmldello.  218  Mass.  488,  107  K.  B. 
848;  City  of  HUwankee  t.  AlthofT,  ISO  Wis. 
68,  146  N.  W.  238,  L.  B.  A.  1916A.  827; 
Wilson  T.  H.  a  Frick  Coke  Co.,  268  Fa.  256, 
110  AU.  723. 

'  Ctmcedlng  that  the  weight  of  authority 
deolOB  to  an  onployA  Qie  right  to  compensa- 
tion for  an  injury  received  while  on  hia 
way  to  QT  from  hia  employment,  the  question 
here,  in  its  final  analysis,  is:  Did  tbe  par- 
ticular fiicts  surrounding  this  accid«it  make 
this  case  an  exception  to  the  holdings  of 
the  courts?  The  Commission  was  of  tbe 
opinion  that  the  facts  In  this  case  warranted 
tbe  conclusion  that  the  general  rule  Invoked 
by  plaintifiT  did  not  apply.  It  is  not  easy, 
find  probably  not  possible  or  desirable,  to 
state  any  general  rule  applicable  to  every 
condition  or  state  of  facts  by  or  under  which 
compensation  can  be  allowed  or  denied  to 
an  employe.  Oonrta  are  usually  ccmtroUed, 
in  allowing  or  denying  compeasatiMi.  Sy  the 
peculiar  facts  ct  each  case.  In  Re  Bollman, 
126  M.  B.  638,  the  Appelate  Court  of  Indiana 
says: 

*Tbe  question  In  each  case  most  be  deter- 
mined from  a  consideration  of  Its  own  facts 
and  circomstances." 

That  statement  is  approved  by  the  same 
court  in  a  later  case.  Empire  H.  &  A.  Ins. 
Co.  v.  PurceU  (Ind.  App.)  132  N.  B.  664. 

Considering  the  findings  of  the  Commis- 
sion and  the  undisputed  facts  which  appear 
in  this  record,  and  welding  the  effect  of 
those  facts  in  the  ll^t  of  the  authorities, 
we  are  of  tbe  oi^ion  that  then  is  suffi- 
cient CMnpetent  testimony  to  support  the 
Commission's  findings  and  that  the  findings 
aivlled  to  the  particular  facts  in  thla  case 
auivort  the  award, 


[2]  Since  the  oral  argoment  and  Oie  sab- 
misslon  of  this  case,  plaintiff  has  asked  and 
received  parmlsslon  to  file  an  amendment 
to  its  petition  for  writ  of  review.  The  bor^ 
den  of  the  amendment  is  that  tbe  oompen- 
sation  law  contravenes  bodi  the  state  and 
federal  Constltuticms — that  it  In  effect  de- 
prives tbe  individual  of  property  without 
due  process  of  law.  It  Is  Insisted  that — 

"To  bold  that  section  8113,  as  amended  by 
Laws  1919,  c.  68,  which  provides,  'Bvery  sncb 
employd  who  Is  killed  by  aeddent  arising  out 
of,  or  In  the  coarse  of  his  employment,  wbere- 
soerer  snch  iojary  has  occurred,'  etc.,  means 
that  said  provision  of  the  atatate  extends  so 
as  to  obligate  tbe  employer  to  indemnify  its 
employee  for  accidents  not  a  part  of  tbe  hazard 
of  tbe  industry,  and  not  occorriog  while  actu- 
ally engaged  in  the  worb  of  the  employer,  ren- 
ders the  act  contrary  to  the  provi^ous  of  the 
Constitution  of  Uie  State  of  Utah,  to  wit,  sec- 
tion 7  of  ardde  1  of  the  Gonstltation  of  tbe 
State  of  Utah,  i^idi  reads  as  follows:  *No 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  doe  process  of  law,'  and  contrary 
to  the  proviaioDB  of  section  1  of  artide  14 
of  the  Constitution  of  the  United  States,  pro- 
viding that,  'No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  dtizens  of  the  United  States:  nor 
shall  any  state  deprive  any  person  of  life,  liber- 
ty, or  property,  without  due  process  of  law,* 
for  tbe  reason  that  to  so  hold  makes  said  stat- 
ute come  under  the  CtAstitutions'  condemna- 
tion of  all  arbitrary  power  so  prohibited  both 
by  the  Constitution  of  tbe  State  of  Utab  and 
the  Constitution  oi  the  United  States  as  above 
set  forth." 

That  the  general  and  underlying  principles 
of  the  Workmen's  Compensation  Law  do  not 
conflict  with  any  constitutional  right  of  em- 
ployer  or  employ^  Is  not  an  open  question 
In  this  state.  Ind.  Com.  v.  Daly  Min.  Oa. 
51  Utah.  602.  172  Paa  801;  Garfield  Smelt- 
ing Co.  v.  Ind.  Com..  63  Utah.  138,  178  Pac. 
67 ;  Ind.  Com.  v.  Evans,  62  Utah.  394.  174 
Pac.  825;  Reteuna  v.  Ind.  Com.,  55  Utah. 
25S,  185  Pac.  635;  Utah  Copper  Ca  v.  Ind. 
Com.  (Utah)  193  P^c.  24,  13  A.  U  R.  1367; 
Salt  Lake  City  t.  Ind.  Com.  (Utah)  199  Pac 
152.  The  contrition  here,  however,  seems  to 
be  that  that  part  of  section  3113,  supra.  < 
which  authorizes  compensation  for  an  injury 
"wheresoever  such  injury  lias  occurred,"  is 
an  attempt  to  charge  an  Industry  for  some- 
thing not  a  part  of  tbe  hazard  of  such  In- 
dustry. Of  necessity,  that  phrase  sbould  be 
construed  In  connecUon  with  and  as  a  part 
of  tbe  entire  section.  When  so  construed,  it 
follows  that  the  accident,  wheresoever  it 
has  occurred,  must  also  arise  out  of  or  be  in 
the  course  of  the  employment  So  interiwet- 
ed,  we  fail  to  see  any  infringooent  of  plain- 
tifTa  constitutional  rights. 

We  are  referred  to  tbe  oi^nion  ef  Che  Su- 
praoe  Court  In  Interstate  Cnnmwoe  G<m* 
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mtarion  t.  LoaterlUe  ft  NasbTllle  B.  R.  Co., 
227  U.  8.  88.  33  Svp.  Gt  185,  67  U  Sd.  431, 
as  BOMwrting  plaintiff's  cootentlcHi.  It  does 
not  appear  In  the  reconl  beftne  this  court 
that  the  Commission  or  any  member  of  it 
rlsited  the  place  of  the  accident  On  the 
contrary,  it  Is  afflroiatiTely  stated  Id  plaln- 
tifTs  bri^  that  the  Commission  did  not  visit 
the  place  of  the  accident  Presumably,  there- 
for^ nothing  was  considered  by  the  Commis- 
■tin  except  testbnmy  taken  at  a  regolar 
hearing.  We  are,  boweTer.  of  tiM  opln- 
Im,  and  eo  hold,  that  It  affirmatlTeily  appears 
tnm  the  testimony  ftnind  In  this  record  that 
tbe  Commission's  findings  are  supported  by 
such  testiniony.  Tbe  oplnl<m  of  the  Supreme 
Court  In  tbe  above  case  Is  therefore  not  ap- 
plicable or  controlling  in  (his  case. 
Tbe  award  Is  affirmed,  with  costs. 


COBFM AN,  O.  J;,  and  WEIBEBt  THUB^ 
HAN,  and  FBICK,  3J^  concur. 

On  AppUcattOB  for  Rehearing. 

GIDEON.  J.  In  a  petition  for  rehearing, 
plaintiff  complains  that  the  conrt  has  griev- 
ously erred  In  stating  certain  facts.  It  is 
especially  ui^ed  that  the  testlmcmy  does  not 
warrant  the  conclasion  ^ound  In  the  opinion 
to  tbe  effect  that  the  public  road  over  which 
the  deceased  was  traveling  was  used  and 
maintained  largely,  if  not  wholly,  fOr  the 
accommodation  of  the  plaintUTs  cmployte. 
Id  the  argumrat  for  a  rehearing  the  testt- 
nony  bearing  upon  that  particular  question 
to  set  out  at  length,  WliUe  we  think  the 
record  warrants  the  statement  of  the  court 
SQch  statement  is  not  controlling.  Neither 
is  It  the  basis  upon  which  the  court  rests 
Us  opinion.  If  counsel  were  right  in  the 
conclusion  that  tbe  court's  judgment  was 
fonnded  on  such  statement  some  Justifica- 
tion for  counsel's  argument  mlgbt  have  a 
basis  in  fact.  The  exact  contrary  Is  the  fact 
and  It  so  appears  from  tbe  opinion. 

A  statement  of  assumed  facts  is  made  In 
tbe  argument  and  counsel  seem  anxious  to 
know  what  tbe  Judgment  of  this  court  would 
be  under  such  facts.  In  answer  to  that  sug- 
gestion, it  Is  sufflclent  to  say  that  it  will 
be  tbe  duty  of  this  court  to  determine  tbe 
rl^ts  of  the  parties  as  in  its  Judgment  the 
law  applicable  Justifies  when  such  facts  as 
assumed  are  presented.  We  reaffirm  the 
statemeaat  In  the  opinion  that  ev^  case  must 
depend  upon  Its  own  particular  facts.  We 
have  determined  the  rights  of  the  parties  to 
this  proceeding  under  the  facts  presented  in 
tbe  record.  Nothing  Is  advanced  in  the 
petition  for  a  rehearing  to  Justify  a  dif- 
termt  conclusion. 

The  petition  for  a  rehearing  Is  denied. 

CORTHAN.  a  J.,  and  WBBEB,  THUB- 
UAK,  and  FBIGE,  JJ.,  cCACnr. 
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(Sapreme  Court  of  Utah.  April  28.  1922. 
Bebearing  Denied  June  3.  1922.) 


t.  Brokers  ^86(1)— Evldenoe  showed  fallare 
to  produce  customer  within  time  limit. 
In  action  by  broker  for  commission  on  the 
sale  of  sheep,  evidence  Aeld  to  show  contract 
not  completed  within  the  time  limit. 

2.  Wltaesm  ^26«^t— EvMeaoe  oa  cross- 
exaffllaatloa  part  of  avldeaoe  ia  dilaf. 

Evidence  elicited  from  a  party  on  cross- 
examioation  must  be  regarded  as  part  of  the 
evidence  given  l>y  him  in  dilef. 

8.  Brokers  ^84(  I )— Bardaa  o»  braker  to 
show  ralflUmeat  «f  his  eaatrwit. 
The  burden  of  proof  Is  on  the  briber  solnff 
for  commission  to  establish  that  he  fulfilled  hto 
contract 

4.  Brokers  «=350— Rule  as  to  broker's  per- 
formance of  ooatraet  within  lime  limit  as  af- 
fectlni  right  to  oommlssioas  stated. 

To  entitle  a  broker  to  his  commissions,  he 
mast  prove  not  only  the  actnal  rendition  of 
eervlces  called  for  ^  Us  eontraet  bat  emn- 
plete  performance  thweitf  vithln  the  time  stip- 
olated  or  before  exirfratltm  of  extension  of 
tinie  agreed  on,  but  where  there  Is  no  fraud  or 
bad  faith  on  the  part  of  the  employer  and  the 
broker  does  not  perform  within  the  time  limit, 
the  employer,  after  expiration  thereof,  without 
incurring  liability  to  the  broker,  may  cootract 
with  the  customer  introduced  by  him  within  the 
period  for  performance,  either  on  the  same 
terms  or  on  others  more  or  less  favorable  than 
those  that  tbe  broker  was  authorised  to  offer, 
and  the  mere  fact  that  he  finds  or  introduces  a 
prospective  customer  within  the  time  limit  does 
not  entitle  him  to  commissions  where  payment 
thereof  is  conditioned  on  timely  performance 
of  additional  duties. 

5.  Brokers  «3>90— Rale  as  to  parfoneam  ^ 
broker  withli  tlaia  Unit  hel4  to  apply  te  par- 
ticular ease  w  as  to  require  reversal  of  Jud|- 
neat  la  hto  faver. 

Where  no  fraud  or  bad  faith  is  charged  to 
the  owner  or  any' collusion  between  him  and  a 
parcbaser  to  deprive  a  broker  of  his  commis- 
sion, and  it  appears  that  he  failed,  as  his  con* 
tract  required,  to  find  a  purchaser  for  sheep 
before  the  time  the  owner  was  required  to  put 
them  on  feed,  the  rule  that,  when  a  vendor  and 
broker  agree  on  a  time  In  which  property  Is  to 
be  sold,  no  commission  is  payable  unless  tiie 
sale  is  made  wltbln  the  time,  provided  there  la 
no  collution  or  connivance  with  the  prospective 
purchaser  to  prevent  a  sale  during  tiie  specified 
time,  applies  -and  a  judgment  in  favor  of  the 
broker  in  such  caae  most  therefore  be  re- 
versed, i 

A[^>eal ,  from  District  Court  Salt  Lake 
County ;  Wm.  M.  M.  Crea,  Judge. 

Action  by  I.  N.  Porter  against  John  E. 
Hunter.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Beveraed,  and  new  Grlal 
granted. 


Mt  MUn*  topic  and  KBT-NUHBBR  In  all  Key-Numbered  DlgMts  aad  Indexes 
■  Burt  V.  Strlncteltow.  tt  Utah,  m,  U*  Pao.  W. 


Digitized  by  Google 


164 


207  PAOmO  EBPORTER 


(Utall 


Irvine  &  Thnrman.  of  Salt  Lake  City,  for 
ai^ellant 

Chris  Hatblson,  at  Salt  Lake  City,  for  re- 
spondent. 

WBBEB,  3.  Plaintiff,  a^Ure  atoA  twoker, 
sued  for  a  commission  ida&ned  by  Um  for  se- 
curing a  porcliaser  tor  a  berd  of  sbeep  owned 
by  defmdant.  The  case  was  tried  to  tlie 
court  wltboat  a  Jury,  and  from  a  judgment 
In  fiiTor  of  plaintiff  detoidant  aweala 

In  his  comidalnt  tfie  plaintiff  allege  tbat 
on  or  aboat  January  16. 1020,  be  was  «nploy- 
ed  by  the  defendant  to  find  a  purchaser  for 
2,200  bead  of  ahee|>.  and  the  defendant  agreed 
to  pay  bim  a  commission  of  2B  cents  pw  head 
if  ^alntlff  found  a  p^son  ready,  abl^  and 
willing  to  purdiase  the  sheep  at  a  price  and 
upon  terms  satisfactory  to  defendant,  and 
that  plaintiff  found  a  pordiaaer  to  whom  the 
sbeep  wore  sold  by  the  defendant  In  addi- 
tion to  doiying  Ihe  alleged  terms  of  the 
agreement  as  set  f<ntb  In  the  complaint,  and 
denying  tbat  d^mdant  was  Indebted  to 
plainttCt  tbe  answer  allies  that  on  or  about 
DecCTober  20, 1019.  d^Oidant  agreed.  If  plain- 
tiff would  secure  a  pnrdiaser  t<a  2,200  head 
of  sheep  b^ore  tbe  time  what  dtfendant 
would  be  required  to  put  tbem  on  feed,  tbe 
purchasor  to  take  witb  the  sheep,  at  coet 
price  to  defendant,  all  prorisiims,  consisting 
of  bay,  xwtatoes,  and  other  supplies  thereto- 
tare  ponhased  by  defoidant  for  the  han- 
dling and  aire  of  tbe  she^,  that  defmdant 
would  give  idaintiff  aU  mon^  rec^ved  from 
the  sale  thraeof  In  excess  of  114.75  a  head. 
Tbe  answer  further  alleges  that  defendant 
was  required  to,  and  did,  put  tb»  she^  on 
feed  on  or  about  December  26,  mo.  but  tbat 
plaintiff  failed,  within  the  time  provided  in 
said  offer,  or  at  all,  to  secure  a  purchaser. 

[1]  Tba  undisputed  testimony  suiqwrts  the 
atflrmative  allegations  of  defendant's  answw. 
The  defendant's  testimony  was.  In  substance, 
ae  follows:  That  be  met  plaintiff  on  Decem- 
ber 22. 1910.  in  Salt  Lake  €»t7,  and  told  him 
he  had  2,200  bead  of  sheep.  440  tons  of  hay. 
7  tons  of  com,  and  a  ton  of  potatoes;  that. 
If  a  sale  could  be  made  before  the  sbe^  were 
put  on  feed,  he  would  sell  the  sheep  at  $14.75 
a  head  and  tbe  provisions  at  cost  price  to  him; 
tbat  he  bad  made  arrangonents  to  graze  the 
sheep  until  December  25th  or  January  Ist, 
and  expected  to  put  tbnn  on  feed  at  tbiU: 
time;  that  In  that  conversation  plalntlfl  said 
he  had  a  party  who  would  take  tbe  sheep 
right  away  at  $15  per  hMid  and  the  provl* 
rions  at  cost  price;  that  thereupon  defendant 
stated  that  he  did  not  care  what  plaintiff 
made  out  of  Oie  sbeep,  provided  the  sbeep 
netted  him  $14.76  a  head  and  the  sale  was 
made  before  they  were  put  on  feed;  tbat 
plaintiff  then  produced  J.  S.  Ostler,  with 
whom  defendant  ent^ed  into  negotlaUons, 
telling  Ostler  he  would  give  him  till  Christ- 
mas or  tbe  first  of  the  year ;  that  defendant 
did  not  hear  from  Ostlw  until  January  3d, 


and  at  that  time  the  sheep  and  provlslona 
were  stfll  unsold.  He  thereupon  requested 
Ostler  to  go  out  and  look  at  than.  On  Jan- 
uary  14th  he  received  a  telegram  to  meet 
Ostler  at  Nephi  <hi  the  19th  at  which  time 
and  place  a  contract  was  entered  Into  cover- 
ing the  sheep  and  the  remaining  provlslona. 
There  were  eight  stacks  of  hay  on  hand  at 
the  time  tbe  sheep  were  put  on  feed,  and  at 
the  time  of  entalng  into  tbe  contract  three 
of  the  stacks  bad  been  consumed.  Ostlw 
took  four  of  the  remaining  five  stacks.  Abouf 
156  to  160  tons  of  hay  had  been  consumed  be< 
tween  the  time  the  sheep  were  put  on  feed 
and  the  time  they  were  takea  over  by  Ostlw. 
The  price  of  hay  was  $15  per  ton,  making 
a  total  for  156  tona  of  $2,340,  for  any  part 
of  which  Ostler  refused  to  reimburse  de- 
fendant Defendant  further  testified  that  he 
was  also  put  to  other  expense  In  feeding  and 
caring  for  the  ^eep  between  the  time  they 
were  put  on  feed  and  the  time  they  were 
taken  aver  by  Ostler,  for  which  expenses 
Ostler  likewise  refused  to  reimburse  him. 

J.  S.  Ostler,  who  finally  purchased  the 
sheep,  testified  that  some  time  In  Decmber, 
1919,  he  went  to  the  hotel  to  meet  the  defend- 
ant at  plaintiff's  request,  and  that  he  and 
the  defendant  then  entered  Into  negotiations 
for  the  purchase  of  the  sheep.  The  witness 
told  defendant  that  there  were  others  inter- 
ested with  him,  and  that  he  would  have  to 
consult  them;  and  the  defendant  then  stated 
that  he  would  give  him  until  tbe  end  of  the 
year.  Mr.  Ostler  did  not  talk  with  the  de> 
fendant  again  until  after  the  first  of  the 
year,  when  he  called  defendant  by  phone  and 
asked  him  whether  the  sbeep  were  still  for, 
sale,  and  npon  belng  told  that  they  were  Ost- 
ler said  that  he  would  go  and  examine  them. 
After  seeing  the  sheep  he  met  tbe  defendant 
at  NephI,  and  on  January  19,  1920,  they  en- 
tered Into  a  written  contract  for  tbe  pur^ 
chase  of  the  shei^  and  certain  provisions, 
and  on  the  26th  of  the  same  month  tbe  sheep 
were  delivered  to  the  purchaser  viritb  tbe  pro- 
visions then  on  band  with  the  exception  of 
one  stack  of  hay  which  he  refused  to  take. 

On  cross-examination  the  plaintiff  was  ask- 
ed whether  anything  was  said  about  the 
sheep  going  to  be  put  on  feed  right  away, 
and  tbat  tbe  sbeep  must  be  sold,  if  sold  at 
$15  per  head,  before  they  went  on  feed. 
Plaintiff  answered  that  there  nuy  have  been 
something  said  to  that  effect,  and  tbat  he 
would  not  swear  whethet  that  was  said  or 
not,  but  that  it  may  have  been  said  in  the 
offer  to  him.  Plaintiff  further  testified  that 
be  did  not  know  when  tbe  sbeep  went  aa 
feed. 

[2]  -  PlalnttVa  testimony  la  no  stroi^^  than 
what  he  testifled  on  cross-examlnatlfHi,  and 
the  evidence  elicited  from  him  on  cross-ex- 
amination must  be  regarded  as  part  of  tlw 
evidence  given  by  him  in  chief.  Wilson  t. 
Wagar,  20  Mtcb.  452. 

[3]  Defendant  testified  definitely  to  the 
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terms  of  tbe  eontrflct,  and,  there  b^g  no 
denial  by  plaintiff  on  kla  cross-examination 
or  at  any  time.  It  is  beyond  cavil  that  tbe 
contract  was  as  alleged  In  defendant's  answer, 
and  that  the  contract  as  thus  established  by 
the  testimony  was  not  folflUed  by  plaintiff. 
Hie  burden  of  proof  was  upon  plaintiff  to 
establish  that  he  had  fulfilled  the  contract 
Not  a  shred  of  evidence  was  produced  by  the 
plalntift  trading  to  prove  that  he  procured 
or  produced  a  purchaser  who  bought  before 
the  sheep  had  been  put  on  feed.  On  the 
contrary.  It  can  be  fairly  Inferred  from  the 
evidence  that  tbe  sheep  were  put  on  feed 
befcve  the  1st  of  January.  1920.  About  $2.- 
000  worth  of  hay  had  been  fed  by  January 
26, 1920.  ^e  hay  was  on  hand  when  plain- 
tiff and  defendant  first  met  and  when  Ostler, 
the  purchaser,  was  introduced  to  defendant 
by  plaintiff.  According  to  the  contract  of 
employmoit,  the  bay  on  hand  before  any  of 
It  was  fed  was  to  be  taken  and  paid  for  by 
the  piir<^aBer.  The  purchaser  did  not  pay 
for  the  hay,  and  when  he  on  January  Ist  or 
2d  made  inquiry  about  the  sheep  the  time 
Umlt  had  expired. 

[4]  As  applicable  here,  the  rule  of  law  is  as 
stated  in  4  B.  C.  L.  p.  305,  %  47: 

'TTo  entitle  a  broker  to  the  payment  of  bia 
commissions,  it  is  esaeotial  that  be  prove  not 
011I7  the  actual  rendition  of  all  Uie  serrices 
called  for  by  bis  contract  of  employment,  but 
that  he  complete  tbe  performance  thereof  with- 
in tiie  time  stipulated  or  before  the  expiration 
of  such  additional  period  as  may  have  been 
(ranted  by  the  employer  In  extension  of  that 
wisinaUy  agreed  upon.  *  •  •  But  where 
there  is  no  frand  or  bad  faith  on  tbe  part  of 
the  employer  and  the  broker  does  not  perform 
within  the  time  limit,  the  employer  after  the 
expiration  thereof  may  contract  with  a  cna- 
tomer  Introduced  by  the  broker  within  the  pe- 
riod for  performance,  either  upon  the  same 
terms  or  upon  others  more  or  less  favorable 
than  those  tbe  broker  was  antborixed  to  offer, 
vtttont  bienrrlng  any  BabOity  to  compensate 
the  latter  for  bis  services.  The  mere  fact  that 
a  broker  finds  or  introduces  a  prospective  cus- 
tomer within  the  period  prescribed  is  not  suffi- 
dent  to  entitle  him  to  his  commissions  where 
payment  of  the  latter  Is  conditioned  upon  tbe 
timely  performance  of  additional  duties.'* 

Bee.  also,  9  O.  J.  pp.  593,  606;  2  Mechem  on 
Agency  (2d  Ed.)  |  2127;  Fultz  v.  Wlmer,  84 
Kan.  576,  9  Paa  316;  DsTls  &  Go.  T.  Aab- 
llng  (Wash.)  202  Pac.  2. 

[i]  No  frand  and  no  bad  faith  are  charged 
to  the  defendant  nor  any  collusion  between 
him  and  the  purchaser  to  deprive  the  broker 
of  his  commission.  The  doctrine  announced 
In  Burt  T.  StrlngfeUow.  48  Utah,  330,  159 
Pac.  527,  and  other  Utah  decisions  cited 
flurdn,  to  the  effect  that,  when  a  vendor  and 
ft  broker  agree  upon  a  time  limit  during 
whlcb  property  is  to  be  sold,  no  commission 
Is  payable  unless  tbe  sale  be  made  within  the 
time  limit,  provided  thm  is  no  collusion  or 


connivance  with  the  pro£f>ectiTe  purchaser  to 
prevent  a  sale  within  the  specified  time  ap- 
plies to  this  case,  and,  under  tbe  evidence  as 
it  appears  in  the  record,  necessitates  &  re- 
versal of  the  Judgment  of  the  district  conrt. 

The  judgment  is  therefore  reversed,  and  a 
new  trial  granted.  Costs  on  appeal  are  taxed 
to  re^ndait ;  othor  costs  to  aUde  final  te- 
suit 

CORFMAN,  O.  J.,  and  QIDEON  and 
FiaCK,  JJ.,  fsaoexa. 

TfiURMAN,  J.,  being  disqualified,  did  not 
participate  in  the  disposition  of  this  cause. 


m  ITtali.  IBS) 

JEREMY  FUEL  &.  GRAIN  CO.  V.  DENVER 
&  R.  G.  R.  CO.   (No.  3672.) 

(Supreme  Court  of  Utah.    Hay  3,  1882. 
Behearlng  Denied  May  2S,  1922.) 

1.  Pleading  «=»8(3)— Conplalaf  allegtai  rate 
charged  and  that  It  Is  aareasosahls  or  ex- 
tortionate states  sKlnate  fact. 

In  an  action  against  a  carrier  for  excessive 

jFreight  charges,  a  statement  In  the  complaint 
that  an  overcharge  has  been  collected  is  one 
of  ultimate  fact,  and  not  simply  a  legal  con- 
clusion, and  a  complaint  alleging  the  rate 
cbarged,  and  that  it  is  unreasonable  or  extor- 
tionate, is  not  subject  to  demurrer.i 

2.  Railroads  «=>«i/2.  New.  vol.  6A  Kay-No. 
Series—Period  of  federal  eoatrol  exolwM 
from  period  of  limitation  of  state  statute. 

Since  the  Transportation  Act  provides  that 
the  period  of  federal  control  shall  not  be  com- 
puted SB  a  part  of  the  period  of  limitation  in 
actions  against  carriers  for  canses  of  actiim 
ariung  prior  to  federal  control,  the  period  from 
tbe  date  the  government  took  control  of  and 
operated  a  railroad  most  be  excluded  from  the 
computation  of  the  period  of  limitation  nt  the 
state  statute. 

3.  Carriers  «=»I99— Shipper  at  commoa  law 
ooald  recover  for  dlsorimlnatlon  In  rates. 

A  shipper  at  common  law  could  recover 
for  discrimination  in  rates;  tbe  carrier  being 
bound  to  cany  at  an  equal  rate  for  all  custom- 
ers tor  substantially  similar  service  and  under 
substantiaDy  simllsr  conditions. 

4.  Carriers  (^200— LIniltatloa  of  aetleas  «=> 
26(1)— Co«mos-law  remedy  to  reoover  over- 
charges  not  abrogated  by  statste;  shipper's 
suit  to  recover  evercharges  not  governed  by 
limitations  as  to  statwtory  liabilities  or  pes- 
altles. 

A  shipper's  right  at  common  law  to  sue  the 
carrier  to  recover  excessive  and  discriminatory 
freiglit  charges  Collected  from  the  shipper  by 


)  Herndon  t.  Salt  Lake  City.  34  Dtab,  6S,  K  Pro. 
646,  131  Am.  St.  Rep.  827;  Fraacia  t.  aisbom,  SO 
Utah,  67,  83  Pac  571 ;  Cfaesner  t,  Cbesaey,  SS  Utab, 
608,  $4  Pac.  88S:  BasmasMO  v.  Berler.  eta,  41 
Utab.  171.  in  Pae.  T4L 
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tbe  carrier  la  not  abrogated  by  Comp.  Laws 
1907,  11  434,  464,  455,  reqolrinK  reasonable 
rates,  and  aatboiislnc  an  overdiarged  shipper 
to  laeorer  doidila  Hie  chargeB  paid;  henea  a 
■idt  to  recover  axeesdra  bright  chartes  col- 
lected is  not  KOremed  by  Comp.  Laws  1017,  S 
6468,  snbd.  1,  aa  to  action  for  liability  created 
by  Btatate,  or  section  6470,  subd.  1,  as  to 
action  for  statatoty  penalty,  tint  by  the  four- 
year  atatnte. 

5.  Appeal  oad  errar  *=>!  170(7)— Error  l> 
MfssiOB  of  wldsiiM  aot  affaoting  parties'  aab- 
staatM  rights  tfosa  aot  raqalre  reversal. 

The  introdnction  of  incompetent  and  imma- 
toial  evidence  will  not  warrant  a  reveraal 
•where  there  was  sabstantial  and  competent 
erfdence  sopportinf  tbe  complaint,  and  sn  ei- 
amination  of  the  record  convinces  the  Supreme 
Conrt  that  tbe  Jnry's  verdict  for  plaintiff  was 
right;  for  the  letter  and  spirit  of  Comp.  Laws 
Utah  1017.  I  6622,  requires  courts  to  disregard 
any  error  or  defect  in  pleadings  or  proceedings 
not  affecting  the  parties'  substantial  rights.* 

Appeal  from  District  Conrt,  Salt  Lake 
County;  John  F.  Tobin,  Judge. 

Action  by  the  Jeremy  Fuel  &  Orain  Com- 
pany against  the  Denver  A  Rio  Grande  Rall- 
rottd  Company.  Verdict  and  Judgm^Qt  for 
plaintiff,  and  defendant  appeals.  Afflnned: 

See,  also,  203  Pac.  863. 

Van  Cott,  Riter  &  Famsworth,  of  Salt 
Lake  City,  and  J.  G.  McMurry,  of  Denver, 
Golo^  for  appellant: 

Baldwin  Robertson  and  Ball,  Muoser  A 
Robertson,  all  of  Salt  Lake  City,  for  »• 
Bpondent: 

WEBER,  J.  In  March,  1019,  plaintiff,  on 
Its  own  behalf,  and  as  assignee  of  14  other 
coal  shippers,  broaght  suit  to  recover  exces- 
sive freight  collected  by  dpfendant  on  coal 
shipped  from  different  railroad  stations  In 
Carbon  county,  Utah,  to  Salt  Lake  City,  Utab, 
by  plaintiff  and  Its  assignors.  The  jury  re- 
turned a  verdict  In  favor  of  plaintiff  In  the 
sum  of  $58,962.80,  Including  Interest  De- 
fendant appeals. 

Appellant  assigns  many  errors.  Tbe  most 
important  relate  to  the  pleadings. 

The  complaint  tn  substance  charges  Uiat, 
between  November  20,  1014,  and  March  7, 
1917,  the  defendant  collected  freight  on  coal 
shipped  in  carload  lots  by  plaintiff  and  Its  as- 
signors at  the  rate  of  $1.60  per  ton,  and  that 
between  those  dates,  as  contained  In  its 
printed  tariff  schedule  for  the  transportation 
of  coal,  the  legal  rate  was  $1.25  per  ton ; 
that  tbe  charges  of  $1.0(^)er  ton  demanded 
and  collected  by  appellant  of  respondent  and 
its  assignors  were  unjust,  unreasonable,  dis- 
criminatory, and  unlawful  to  tbe  extent  that 
said  charges  exceeded  the  rates  and  charges 
as  published  In  the  tariff  schedule,  and  the 
charges  demanded  and  collected  from  re- . 


Bpondent  and  its  assignors  were  nnjost,  un- 
reasonable, discriminatory  and  unlawful  to 
tbe  extent  that  they  exceeded  $1.2S  i>er  taa. 

[1]  Tbe  complaint  was  demurred  to  by  ap- 
pellant on  the  ground  of  uncertainty,  in  that 
frtnn  the  averments  that  the  rates  exacted  of 
the  consignees  "were  unjust,  unreasonable, 
discriminatory  and  unlawful  to  the  ^tent 
that  said  <Aarges  exceeded  the  sum  of  $li25 
per  ton  It  is  impossible  to  determine  In  what 
respect  said  rates  are  unjust,  unreasonable, 
discriminatory  or  unlawful."  A  motion  was 
also  made  to  strike  tbe  parts  of  the  complaint 
demurred  to.  It  Is  argued  that  to  say  a  rate 
is  unreasonable  is  merely  a  conclusion,  and 
not  a  statement  of  fact,  and  that  aj^lant 
was  entitled  to  be  apprised  in  what  respect 
the  rates  were  claimed  to  be  unreasonable. 
Attached  thereto  and  made  a  part  of  tbe 
complaint  are  exhibits  showing,  among  other 
things,  the  rates  of  freight  charged,  what 
the  rate  should  have  been,  and  the  overcharge 
on  each  shipment.  To  say  that  an  overdiarge 
has  been  collected  Is  stating  an  ultimate  fact, 
not  simply  a  legal  conclusion.  Certainly  the 
appellant  was  given  all  the  information  tiiat 
was  necessary  to  fully  apprise  It  of  what  re- 
spondent claimed.  It  has  frequently  been 
held  that  It  is  sufficient  to  allege  in  tbe  com- 
plaint that  plaintiff  was  charged  a  sum  in 
excess  of  a  reasonable  rate.  Thus  it  Is  said 
in  Goodrldge  t.  U.  P.  B,  B.  (a  O)  3S  Fed.  86, 
that— 

"A  simple  allegation  that  the  plaintiffs  were 
charged  a  dollar  a  ton  and  that  they  had  paid 
that  amount,  and  that  those  charges  were  uo- 
reasonable  and  extortionate,  states  a  good  cause 
of  action.** 

In  10  C  J.  p.  454,  f  717.  the  author  says: 

"At  common  law,  where  a  carrier  makes  il- 
legal charges  to  carry  the  goods,  the  consignee'a 
expenses  may  be  recovered  back  in  an  action 
for  money  had  and  received.  As  stated  tn  Cul- 
len  V.  Seaboard  Atr  Une  R  R.  Co.,  68  Fla. 
122,  08  South.  182,  the  gist  of  the  action  is 
that  the  defendant,  upon  the  eirearaatances  of 
the  case,  Is  oUlgated  by  the  ties  of  natural  jns- 
tice  to  refund  the  money/  " 

Appellant  cites  Herndon  t.  Salt  Lake  Oty, 
34  Utab.  65,  95  Pac.  646,  131  Am.  St.  Rep. 
827;  Francis  v.  Gishorn,  30  Utah,  67,  83  Pac. 
571;  Chesney  v.  Chesney,  33  Utah,  603,  94 
Pac.  989;  Rasmussen  V.  Sevier,  etc.,  40  Utah, 
371.  121  Pac.  741— as  supporting  Its  proposi- 
tion that  the  averments  In  respondent's  com- 
plaint as  to  the  unreasonableness  of  the 
freight  charges  are  mere  conclusions.  In 
Herndon  v.  Salt  I-abe  City,  supra.  It  la  held 
that  an  allegation  in  the  complaint  that  the 
city  is  charged  with  a  duty  of  maintaining  its 
streets  In  a  safe  condition  for  public  travel 
Is  a  mere  conclusion,  and  that,  while  correct 
as  an  abstract  proposition  of  law,  such  a 
statement  In  an  Instruction  was  Inapplicable 
to  tbe  facts  developed  In  that  particular  casa. 


^a>For  oClMr  eases  ■••  same  topic  ud  kbt-NUHBBR  in  aU  Key-Numbwed  Dlgestt  and  ladaxM 
•Baird  T.  D.  *  R.  C  49  Utah,  U.  Itt  Psa  Ik 
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The  ottter  three  Utah  cases  cited  are  also 
far  from  t>eliig  authorities  in  stipport  of  ap- 
pellant's proposition  In  the  Instant  case. 

The  motion  to  strike  was  i^operly  over* 
ruled,  and  tt  was  not  error  to  overrule  the 
demurrer  to  the  complaint  as  pleading  a  con- 
clusion of  law  Instead  of  the  facts. 

[21  Another  attack  made  by  demurrer  up- 
on the  complaint  Is  that  each  cause  of  action, 
in  so  far  as  it  is  predicated  npon  the  exac- 
tlca  of  higher  frel^t  rates  from  the  parties 
than  from  other  shippers,  is  barred  by  sub- 
division 1,  of  section  6468,  Comp.  Laws  Utah 
1917,  or.  If  not  barred  by  that  section,  la 
barred  by  subdivision  1,  of  section  6470  of 
the  same  compilation.  SutidlylBlon  1,  of  sec* 
tlon  6468,  provides  that  an  actlcm  for  liabil- 
ity created  by  statute  other  than  penalty  or 
forfeiture  under  the  laws  of  this  state  shall 
be  begun  within  one  year.  Subdivision  1,  { 
6470,  provides  that  an  action  up<m  the  stat- 
ute for  a  penalty  or  forfeiture  where  the 
action  is  given  to  an  individual,  except  when 
the  statute  imposing  It  prescribes  a  dllfarent 
limitation,  shall  be  begun  within  one  year. 
Tbls  suit  was  Instituted  March  21, 1919.  On 
December  21,  1017,  the  govemmttit  took  con- 
trol of  and  openlxA  the  Dmver  &  Bio  Gran- 
de Railroad  Company.  By  the  Transpor- 
tatloo  Act  (41  Stat  45«),  prvTidlBg  for 
government  control  and  op»atlon  of  rail- 
roads, It  Is  provided  that  the  period  of  fed- 
eral control  ahall  not  be  computed  as  a  part 
of  the  period  of  nmltatlon  In  actions  against 
carriers  for  causes  of  action  arising  prior  to 
federal  control.  Therefore  the  period  from 
December  31,  1017,  must  be  excluded  from 
the  computation  of  the  period  of  limitation 
<tf  the  state  statute.  Standley  t.  U.  S.  Ball- 
Toad  Administration  (D.  C.)  271  Fed.  704. 
Bzdnding  the  period  of  federal  control,  none 
of  the  claims  for  overcharge  were  barred  by 
the  four-year  limitation.  The  trial  court, 
however,  permitted  no  inoof  of  tthtpments 
prior  to  March  SI,  1910. 

[t]  Counsel  for  appellant  argue  that  at 
common  law  no  recovery  could  be  had  for 
discrimination  In  rates,  the  only  question 
being  whether  the  rate  charged  was  reason- 
aide,  and.  if  reasonable,  it  had  to  be  paid 
even  though  another  shipper  was  given  a 
more  favored  rate.  As  supporting  their 
proposition  counsel  cite  6  Cye.  400;  Penn., 
etc  T.  International,  etc.,  230  U.  S.  184,  83 
Sup.  Gt  803,  57  L.  Ed.  1446,  Ann.  Cas.  1015A, 
315;  Parsons  v.  Kailroad,  167  U.  S.  447,  17 
Sup.  Gt  887,  42  L.  Ed.  231 ;  6  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  170;  Fitdiburg  Ky. 
Co.  V.  Gage,  12  Gray  (Mass.)  399;  Menacbo 
T.  Ward  (C.  0.)  27  Fed.  529,  23  Blatchf.  505. 
The  great  weight  of  American  authority  is 
not  in  accord  with  appellant's  contenUon. 
10  C.  J.  471,  I  746. 

*lndepCDdently  of  any  constitutional  or  stat- 
vtorj  rcgolatlon  on  the  subject,  the  carrier  is 
bound  to  carry  at  an  equal  rate  for  all  cos- 
toners  for  substantially  similar  service  and 
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under  substantially  similar  condittons."  10  O. 
J.  489^  1  775. 

Zleferring  to  the  doctrbie  that  it  has  been 
held  by  some  authorities  that  It  ■  not  nec- 
essary that  the  carrier  shall  serve  all  at  the 
same  rate  of  compensation,  It  Is  said  in  4  R. 

C.  L.  J  35,  p.  556: 

"But  althongli  a  number  of  courts  have  in- 
dined  toward  this  doctrine,  there  has  been  a 
marked  teodencj  to  give  a  more  stringent  inter- 
pretation to  the  rule,  and  It  has  been  asserted 
that  the  doty  of  a  common  carrier  toward  the 
public  contemplates  fair  treatment  to  all,  and 
that  therefore  the  carrier  cannot  discriminate 
unjustly  between  Its  patrons,  and  so  cannot 
properly  carry  for  one  at  an  unreasonably  low 
price,  or  gratis,  when  by  so  doing  it  would  be 
ncting  nnjnstly  toward  another,  even  if  It  la 
ready  to  carry  for  such  other  at  a  reasonable! 
charge.  The  duty  which  the  common  carrier 
owes  to  all  cannot  be  discharged  if  it  Is  allowed 
to  make  unequal  preferences,  and  thereby  pre- 
vent or  Impair  the  enjoyment  of  the  common 
right  end  the  eommon-Iaw  rule  should  there- 
fore be  Mmstmed  as  meaning  not  only  that  an 
persons  are  entitled  to  carriage  npon  reasona- 
ble terms,  but  upon  equal  terms  as  well.  It 
may  safely  be  said  that  the  tendency  and  weight 
of  authority  are  in  favor  of  the  doctrine  that  a 
common  carrier  is  charged  witb  the  quasi  pub- 
lic duty  of  transporting  on  equal  terms  for  all 
persCTs,  wbere  the  carrying  for  some  at  a 
lower  price  than  for  others  would  Injure  tliose 
less  favored.  It  Is  tiierefore  not  penfilsslble 
for  a  common  carrier  to  demand  a  different  hire 
from  different  persons  for  an  Identical  Und  of 
service  under  identical  conditions." 

[4]  It  Is  contended  by  appellant  that,  even 
If  the  common  law  allowed  recovery  for  un- 
just discrimination,  section  454,  Comp.  Laws 
Utah  1907,  excluded  the  common  law  from 
all  subjects  thwdby  regulated.  By  section 
434  of  the  statutes  menttoned  railroads  are 
authorised  to  recdve  such  compensatlcm  for 
transportation  ot  freight  "as  shall  be  reason- 
able and  confimnable  to  law."  By  section 
454  they  are  required  to  "fix  and  publish 
their  rates  of  charges  for  freight  and  fares 
from  one  station  to  anothor  on  their  various 
lines  In  this  state."  By  section  465  th^  are 
prohibited  from  charging  any  one  a  greater 
sum  than  another  "for  like  service,  ttom  the 
same  place,  under  like  conditions,  under  sim- 
ilar drcumstances,  and  for  the  same  period 
of  time.  For  every  transgression  of  the  pro- 
visions of  this  section  such  coramon  carrier 
shall  be  liable  to  the  party  suffering  thereby 
double  the  enttre  amount  so  cliarged  to  such 
party."  B^errlng  to  this  statute  couns^ 
say: 

"It  will  thus  be  seen  that  the  statute  does  not 
prescribe  the  particular  rates  to  be  charged. 
But  it  does  provide  that  the  rates  charged  shell 
be  no  greater  than  are  charged  to  another  under 
like  circumstances,  etc.  If,  therefore,  one  per- 
son is  charged  more  than  another,  this  section 
Is  violated,  snd  the  injured  party  is  entitled  to 
recover  double  the  charges  paid," 


Digitized  by  Google 


158 


207  PACIFIC 


REPOBTBB 


(Or. 


It  Is  contended  that  this  statute  gives  a 
complete  remedy  to  a  shipper  who  has  been 
overcharged,  and,  being  in  force  when  plain- 
tiff's caase  of  acti<Hi  accrned,  the  shipper  has 
no  remedy  at  common  law.  WInsor  v.  C.  &  A. 

B.  R:  (C:  C.)  62  Fed.  716,  and  Beadle  v.  Ball- 
road,  51  Kan,  248,  32  Pac.  910.  squarely  sui>- 
port  the  i^oposltioQ  advanced  by  appellant. 
The  same  rule  is  laid  down  In  1  Borer  on 
Bailroads,  p,  570.  There  la,  however,  a  con- 
trariety of  opinion  upon  this  snbject.  In  2 
Elliott  on  Bailroads,  f  711,  the  rule  Is  aasert* 
ed  to  be  that — 

"UdIcsb  the  common-law  right  of  action  Is 
thereby  taken  away  in  express  terms  or  by  nec- 
essary implication,  the  penalty  imposed  by  a 
penal  statute  is  cumulative  only,  and  the  com- 
mon-law right  of  action  eontinnes  to  exist  on- 
impaired.** 

InlO  a  J.  p.  451,  i  70ft,  It  Is  said: 

"The  common-law  remedy  for  excessive 
freight  charges  is  not  abrogated  by  a  statute 
authorizint;  recovery  of  the  charges  collected 
in  excess  of  the  rates  properly  cbargeaUa  un- 
der a  railroad  commission  law." 

See,  also,  4  B.  a  U  654,  i  131. 
In  Helserman  t.  B.,  O.  B,  ft  N.  B.  B.,  68 
Iowa,  732,  18  N.  W.  903,  It  la  held  that: 

"Hie  UaUlity  of  defendant  for  money  collect- 
ed for  the  transportation  of  property,  in  excess 
of  reasonable  charges,  existed  at  common  law. 
The  enactment  of  a  statnte  impodog  penalties 
for  excessive  charges,  recoverable  by  the  par- 
ty Injured,  or  providing  that  for  exacting  and 
collecting  them  the  agent  of  the  rsilcoad  com- 
pany shall  be  guilty  of  a  misdemeanor,  does 
not  take  away  the  right  existing  at  common  law 
to  recover  money  paid  in  excess  of  reasonable 
charges.  ♦  •  •  The  injured  party  may  waive 
the  tort  created  by  statute,  and  sue  upon  iM 
impBed  contract  raised  by  the  law,  whereby 
the  carrier  Is  obliged  to  repay  the  eonsi^ee 
or  consignor  of  the  property  all  sums  exacted 
in  excess  of  reasooable  compensation." 

See,  also.  Fletcher  Paper  Co.  v.  D.  ft  M.  B, 
R,  198  Mich.  469.  164  N.  W.  528;  Smith  v. 

C.  ft  N,  W.  Co.,  49  Wis.  443,  5  N.  W.  240: 
Goodrldge  v.  U.  P.  B.  R.  Co.  (C.  C.)  35  Fed. 
35;  La  Florldlenne  v.  A.  C.  L.  R,  R„  63  Fla. 
208,  212.  68  South.  185;  Cullen  v.  S.  B.  A.  L. 
R.  R.,  63  Fla.  122,  58  South.  182 ;  SulUvan  v. 
Railroad,  121  Minn.  488,  142  N.  W.  3,  45  L. 
R.  A.  (N.  S.)  612. 

The  statute  of  this  state  which  was  in 
force  when  plaintiff's  cause  of  action  accrued 
did  not  suspend  other  remedies  and  did  not 
abrogate  the  comm(m-law  remedy.  As  plain- 
tiff's cause  of  action  was  not  based  upon  the 
statute,  the  court  committed  no  error  in  over- 
ruling appellant's  demurrer  which  raised  the 
question  of  the  statute  of  limitations. 

[i]  Among  appellant's  assignments  of  error 
are  many  regarding  the  admlsdon  and  exclu- 
sion of  evidence.  The  trial  was  prolonged. 
Every  possible  technicality  was  Invoked  by 
app^ant'a  couns^    Over  objections  some 


incompetent  and  some  immaterial  evidence 
was  admitted.  Some  ct  the  ooort's  Instruc- 
tions are  doubtless  snbject  to  criticism.  In 
Balrd  v.  D.  ft  B.  G.,  40  Utah,  68. 162  Pac  79, 
It  Is  said: 

"Where  a  case  is  tried  to  a  Jnry  and  Improp- 
er or  incompetent  evidence  is  admitted  to  es- 
tablish a  material  fact,  respecting  which  the 
evidence  Is  in  conflict,  the  admission  of  such 
evidence  ordinarily  constitates  revwndble  er- 
ror. Here  are.  however,  conditions  under 
which  the  admission  of  improper  evidence,  even 
where  a  case  is  tried  to  a  Jnry,  may  not  con- 
stitute prejudicial  error.  Such  may  be  the  case 
where  there  is  abundant  competent  evidence  to 
establisb  the  fact  which  is  also  sought  to  be 
proved  by  improper  evidence,  and  where  there 
is  no  evidence  to  the  contrary.** 

So  b«e  the  defense  Introduced  no  arl- 
denca  Substantial  oompetmt  evidence  sup- 
porting the  complaint  was  adduced  by  plain- 
tiff. An  examination  ot  the  record  cauvlnces 
us  that  the  Jtuy'a  verdict  was  right.  In  sudi 
a  case  it  Is  our  duty  to  be  governed  by  fbe 
letter  and  si^t  of  the  statute  whlcb 
Tides  that  the  court  must  tn  evwy  stage  of 
an  actlMi  disr^ard  any  error  or  Aetwt  in 
the  pleadings  or  proceedings  whicli  does  not 
affect  the  substantial  rights  of  the  parties, 
and  that  no  Judgment  diall  be  reversed  or 
affected  by  reason  ot  such  errw  or  deftet 
Comp.  Laws  Utah  1017,  |  6622. 

The  Judgmmt  Is  affirmed,  with  costs. 

COBFMAN.  C.  J.,  and  6IDE0N,  THUB^ 
MAN,  and  FRICK,  JJ. 

(10*  Or.  2S1) 
MENDELSOHN  v.  MENDELSOHN. 
(Supreme  Court  of  Oregon.   May  31,  1922.) 

1.  Reformation  of  lastnimMrts  «S94S(I8)  — 
Evidence  held  to  show  nutual  Mistake  Is 
omittlag  exoeptlon  from  release. 

Evidence  that  the  parties  to  an  agreement 

for  division  of  the  property  after  divorce  made 
a  subsequent  agreement  to  settle  a  dispute  as 
to  the  distribution  of  the  household  furniture, 
in  which  the  husband  agreed  to  deliver  certain 
articles  to  the  wife,  and  to  pay  a  stated  sum  in 
cash,  and  that,  on  delivery  and  payment,  the 
scrivener  for  the  wife's  attorney  copied  a  form, 
of  release  which  included  all  demands  againat 
the  husband,  without  excepting  therefrom  the 
claim  against  the  husband  for  future  iostall- 
ments  of  cash  payments  provided  for  by  the 
origiual  agreement,  conceruing  which  there  was 
no  dispute,  held  to  show  a  mutual  mistake  en- 
titling the  wife  to  a  reformation  of  the  release 
by  the  insertion  of  the  exception. 

2.  Contracts  «=s»l54  —  Law  Inpstes  Isteatlen 
corresponding  to  reasosalile  neaslsi  of  words 

and  acts. 

The  law  imputes  to  a  party  to  an  agree- 
ment the  intention  corresponding  to  the  reason- 
able meaning  of  his  words  and  acts. 
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3.  C«itniets  I  ft— Every  agrMmsnt  springs 
tfsn  u  offer  »m4  acoeptuioe. 

Every  agreement  springs  from  offer  and  ac- 
ceptance, sometimes  by  words  alone,  some- 
times  by  acts  aloce,  and  sometimes  by  both 
words  and  acts. 

4.  ReTornatlM  of  liratniineat8«=a4S<l8)— EvI' 
teeee  helil  not  to  show  InaxoasaMe  neflloeiMM 
karriag  r^lef  from  mistaks. 

Evidence  tiiat  the  scriToner  toe  plaintiff 
copied  a  form  for  release,  which  plaintiff  signed 
without  intending  to  release  a  daim  which  was 
not  in  dispate  between  the  parties,  bat  which 
was  not  excepted  from  the  temu  of  the  release, 
JkeM  ndt  to  show  inexcusable  net^lgence  which 
predndes  plaintiff  from  correcting  the  mistake. 

5.  Equity  «=>3g( I)— Complete  relief  Is  admle- 
totered  by  equity  In  oaie  truiferred  beoause 
ef  eqattable  reply. 

Where  plaintiff  In  an  action  at  law  lnt«r- 
posed  a  reply  claiming  equitable  relief  by  refor- 
mation of  a  release,  ss  permitted  by  Or.  It.  i 
390,  as  amended  in  1&17,  and  the  case  was 
thereupon  transferred  from  the  law  side  to  the 
equity  side  of  the  court,  it  was  proper  for  equi- 
ty to  give  complete  relief,  and  it  was  not  neces- 
sary, after  reforming  the  release,  to  transfer 
the  case  back  to  the  law  side  for  further  pro- 
ceedings. 

Department  1. 

Appeal  from  Circnit  Conrt,  Marlon  Coun- 
ty; Geo.  O.  Bingham,  Jadge. 

Action  by  Carrie  B.  Mendelsohn  against 
M.  P.  Mraidelsolm,  transferred  to  equity  on 
the  filing  of  a  reply  claiming  equitable  relief. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tbomas   Brown,   ot   Salem   (Carson  & 
Brown,  of  Salem,  on  the  brief),  for  appellant 
John  Bayne,  of  Salem,  for  respondent 

BEAN,  J.  The  controversy  arises  out  of 
substantially  the  following  facts:  The  de- 
fendant and  plaintiff  were  formerly  husband 
and  wife  living  In  Salem,  Or.  In  the  fall 
ot  1917  plaintiff  Instituted  a  suit  for  divorce 
against  defendant  Shortly  after  the  In- 
stitution of  the  divorce  suit  an  agreement 
was  entered  into  between  the  parties  where- 
in It  was  provided  that  In  the  event  of  a 
divorce,  the  defendant  shoTild  deliver  to  the 
plaintiff  1,000  shares  of  mining  ato(^  and 
500  shares  to  ber  daughter  Ruth;  also  de- 
Urer,  to  the  plaintiff  all  cut  glass,  linen,  and 
other  miscellaneous  articles  In  th^r  bouse, 
together  with  the  sum  of  $500  In  cash  and 
the  further  sum  of  $500  in  question  In  month- 
ly installments  of  $50  each,  to  begin  with  tbe 
month  of  December,  1917;  and  also  pay  the 
plaintiff  tbe  value  to  be  placed  upon  house- 
bold  goods  then  in  his  residence,  excepting  a 
certain  victrola,  gas  range,  leather  couch, 
bedroom  set  complete,  one  large  rug,  two 
small  mgs,  bookcase^  and  all  boi^B  not  be- 
longlng  to  the  plaintiff  or  her  daughter  Ruth. 


Thereafter,  on  October  8,  1917,  a  decree  of 
divorce  was  entered  in  the  snit  dissolving  the 
bonds  of  matrimony  listing  between  the 
parties.  Defendant  deUvered  tbe  mining 
stock,  cut  glass,  linen,  and  miscellaneous 
articles  to  tbe  plaintiff,  and  paid  her  the 
$500.  An  effort  was  made  to  adjust  the 
matter  of  the  household  goods,  for  which  the 
defendant  was  to  pay  the  plaintiff.  Plaintiff 
desired  to  obtain  the  victrola.  On  Octob^ 
6,  1917,  tbe  matter  was  adjusted  by  the  de- 
fendant agreeing  to  pay  $100  In  cash  and 
dellT^  to  the  plaintiff  the  victrola  and  one- 
half  of  the  sIlTerware,  in  lieu  of  paying  ber 
the  value  of  the  household  goods,  tbe  plain- 
tiff  agreeing  to  accept  the  same  and  give  the 
defendant  a  receipt  in  fall  of  all  claims  and 
demands  acept  the  sum  of  $500  to  be  paid 
in  monthly  payments.  The  flOO  was  then 
paid,  and  the  one-half  of  the  sUverware 
and  the  victrola  delivered  to  the  plaintiff, 
who,  throu^  Mr.  A.  A.  Hall,  ddlvered  to 
the  defendant  the  rec^pt  whidi  is  set  out  In 
defendant's  answer,  releasing  and  dlscbarg- 
ing  defendant  "from  an,  and  all  manner  of 
actions  and  causes  of  actions,  sbits,  debts, 
dues,  sums  of  money,  accounts,  reckonings, 
bonds,  bills,  specialties,  covenants,  contro- 
versies, agreements,  promises,  variance,  tres- 
passes, damages,  judgments,  extents,  exe- 
cutions, claims  and  demands  whatsoever,  in 
law  or  equity,  which  against  tbe  said  H.  P. 
Mendelsohn  I  ever  had,  or  now  have,  or 
which  I,  or  my  heirs,  executors,  or  admin- 
istrators hereafter,  can,  shall  or  may  have, 
for,  upon,  or  by  reason  of  any  matter,  cause 
or  anything  whatsoever,  from  the  beginning 
of  the  world  to  the  date  of  these  presents." 

Mr.  Hall,  the  scrivener,  In  writing  the  re- 
ceipt by  oversight  inadvertence,  and  mistake 
omitted  to  write  the  words  excepting  the 
said  $500  to  be  paid  in  monthly  payments 
from  the  operation  of  the  release.  Tbe 
plaintiff  by  oversight  inadvertence  and  mis- 
take supposed  she  signed  a  receipt  and  re- 
lease covering  the  value  of  the  household 
goods  only,  and  releasing  the  defendant 
from  all  claims  and  demands  except  tbe 
sum  of  $500.  The  present  suit  was  Institut- 
ed to  collect  the  $500  due  In  monthly  Install- 
ments beginning  with  the  month  of  December, 
1917.  The  defendant  contends  that  the  sub- 
sequent agreement  evidenced  by  the  release 
completely  exonerated  him  from  any  fur- 
ther liability  under  the  original  agreement 

Tbe  complaint  Is  in  the  ordinary  form  em- 
ployed in  actions  on  contracts.  The  defend- 
ant answered  the  complaint  and  set  up  two 
further  and  separate  defenses,  the  one  be- 
ing the  modification  of  the  contract  and  Its 
execution  as  modified,  and  the  other  being 
the  release.  Plaintiff  relied  to  the  further 
and  separate  defenses,  pleading  a  mutual 
mistake  in  the  preparation  and  execution 
of  tbe  release  under  section  800,  Or.  pw- 
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mlttlng  an  equitable  defense  In  an  action  at 
law  to  be  raised  by  the  answer  or  reply. 
The  trial  coart  proceeded  to  hear  the  iseaes 
raised  by  the  answer  and  r^ly  as  an  equity 
proceeding,'  and  at  the  conclusion  of  the 
hearlni;  found  for  the  plahitiff  and  decreed 
a  reformation  of  the  release  by  the  Insertion 
of  an  excepting  clause,  and  that  plalntift 
should  have  Judgment  as  prayed  for  in  her 
complaint. 

[1]  The  alleged  mistake  Is  the  chief  ques- 
tion in  controversy  In  tbla  suit,  although 
it  Is  not  the  only  matter  urged  by  the  de- 
fendant. A  careful  reading  of  the  testimony 
convinces  us  that  the  contract  which  the 
receipt  or  release  was  intended  by  the  i>ar- 
ties  to  evidence  was  to  the  effect  that  the 
defendant  should  pay  the  plaintlfit  $100  and 
deliver  to  her  one-half  of  the  silverware 
and  the  vlctrola  In  lieu  of  the  value  of  the 
household  goods  agreed  to  be  paid  for  by 
defendant.  This  was  the  only  matter  left 
unsettled  by  the  original  agreement  Plain- 
tiff and  defendant  had  two  parties  examine 
the  furniture  In  order  to  place  a  value  there- 
on. On  account  of  the  change  In  the  agree- 
ment no  record  was  made  of  the  valuation, 
and  it  is  not  rem^bered  by  the  witnesses. 
The  defendant  made  the  proposition  to  the 
plainticr  through  her  attorney,  Mr.  Hall,  to 
pay  the  $100  and  give  tbe^  plaintiff  one-half 
the  silverware  and  the  vtctrola,  and  request- 
ed a  receipt  In  full.  It  was  In  evidence  tliat 
such  receipt  should  be  In  full  for  the  claim  in 
regard  to  the  household  furniture  and  noth- 
ing mora  In  attempting  to  adjust  the  matter 
tliere  had  been  diillculty  as  to  several  little 
things  which  were  in  dispute  and  were  not 
mentioned  in  the  agreement.  During  all  of 
the  negotiations  In  regard  to  making  the 
ctiange  In  the  original  agreement,  which  cul- 
minated in  the  plaintiff's  acc^ting  $100, 
the  vlctrola,  and  silverware,  nothing  was  said 
in  regard  to  the  $500  to  be  paid  In  Install- 
ments which  would  become  due  thereafter. 
The  $500  was  not  In  the  minds  of  either 
party.  This  was  no  part  of  the  subject-mat- 
ter of  the  transaction.  It  was  not  Intended 
by  either  party  to  include  the  $500  in  the 
receipt  or  release.  The  scrivener  for  some 
reason,  as  he  states,  followed  a  stereotyped 
form  Instead  of  Indicating  what  was  received 
and  what  It  was  for.  The  defttidant  accept- 
ed the  recdpt;  the  mistalw  was  mutaaL 
The  value  of  the  vlctrola  accordli^  to  the 
testimony  was  about  $100,  and  the  sUtw- 
ware  according  to  the  i^ntlfl  was  worth 
about  $10,  and  according  to  the  t^tlmony 
of  the  defendant  about  $30.  It  la  stated  by 
We.  Hall  In  his  croas^amlnatloD  that  these 
Items  Just  about  covered  the  value  of  the 
household  goods. 

U,  8]  The  lav  Imputes  to  a  person  the 
Intention  coirespmidlng  to  the  reasonable 
meaning  of  hU  words  and  actflL  Every  agree- 


meait  springs  txcm  offer  and  acceptance^ 
sometimes  by  words  alone,  sometUnes  by  acts 
alone,  and  sometimes-  by  both  words  and 
acts.   9  Gyc.  24S,  247. 

[4]  It  is  claimed  by  the  defendant  that  the 
plaintiff  was  guilty  of  negligence  in  the  mat- 
ter so  as  to  preclude  her  frosa  having  the 
written  Instrument  reformed.  Considering 
all  the  circumstances  as  detailed  by  the  tes- 
timony, we  do  not  think  that  the  plaintiff 
was  guilty  of  Inexcusable  negligence  so  as 
to  preclude  her  from  having  the  mistake  cor- 
rected. 2  Pomeroy,  Equity  Jurisprudence 
(Sd  Ed.)  S  856 ;  Howard  t.  Ttttelbavm.  ei 
Or.  149,  120  Pac  373. 

li}  It  is  contended  by  defendant  that 
after  the  trial  court  decreed  a  reformation 
of  the  written  instrument  the  action  at  law 
should  have  proceeded  accordlni^.  Where 
a  case  Is  transferred  from  the  law  side  to  the 
equity  side  of  the  court  it  Is  propa  proce- 
dure for  the  equity  court  to  proceed  to  ad- 
minister complete  relief.  Haynes  v.  Wblt- 
sett,  18  Or.  454,  22  Paci  1072;  Uvesley  t. 
Johnston,  48  Or.  40,  84  Paa  1044;  Tokstad 
v.  Daws,  08  Or.  86,  136  Pac  844;  Acton  r. 
Lamberson  (Or.)  202  Pac.  42L 

In  the  case  of  Crossra  v.  Campbell,  202 
Pac.  745,  we  discussed  somewhat  at  length 
the  effect  of  the  amendment  ot  1917  to  sec- 
tion 390,  Or.  Ll,  to  which  for  the  sake  of 
brevity  we  here  refer.  In  Churchill  v.  Meade, 
02  Or.  633,  182  Pac  370,  Mr.  Justice  Bur- 
nett said  of  this  section  as  compared  to  the 
same  before  its  amendmmt: 

"It  may  be  said  by  a  figure  of  speedi  that 
the  statute  opens  a  new  door  Into  chancery 
through  the  law  courts,  whereas  before,  the 
entry  must  have  been  hy  a  direct  suit  In  that 
fomm." 

There  is  nothing  In  section  890  of  the 
Code  to  change  the  procedure  In  equity  from 
what  It  was  prior  to  the  amendment  of  1917 
other  than  to  permit  a  litigant  in  a  law  ac- 
tion to  go  Into  equity  through  the  law  side 
of  the  court  On  the  contrary,  the  am»ded 
section  provides: 

"The  parties  shall  have  the  same  rights  In 
sndi  case  as  If  an  orivbal  bill  embodying  the 
defense  or  seeking  the  relief  prayed  for  In  sudi 
answer  or  reply  had  been  filed." 

After  the  written  Instrument  was  reform- 
ed and  the  mistake  corrected  there  was 
nothing  remaining  to  be  tried  In  the  law 
action.  The  issues  all  having  been  determin- 
ed by  the  equity  court,  it  was  appropriate  to 
enter  a  Judgment  accordingly. 

The  decree  of  the  lower  oonrt  should  ba 
aflirmed. 

It  is  80  ordered. 

BURNETT,  C.  J.,  and  UcBRIDB  and 
ElAND,  JJ.,  concur. 
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NORTHWeST  AUTO  CO.  v.  HURLBURT, 
Sheriff.* 

{Saprcme  Court  of  OregoB.   May  23,  1022.) 

r.  UoMSu  «3l  —  Aitomoblle  Itoonse  fee  Is 
prtvlleo*  tax  which  Leglslataro  may  require. 

ffince  the  main  pnrpose  of  Lawa  1919,  p. 
704,  c.  399  (Or.  U  8§  4772r-4S14),  regulating 
the  use,  registration,  licensing,  etc.*  of  motor 
vehicles,  is  to  require  the  owners  thereof  to 
make  good  the  extra  wear  and  tear  on  the 
highways,  the  UceDse  fee  therein  exacted  is  a 
privilege  tax  within  the  Legielatare's  power  to 
require,  though  the  sale  of  a  licensed  car  car- 
Rcs  the  privilege  with  It 

2.  Tsxatloi  «»eig  —  Registered  ftutomoblle 
dealer*  sot  «empt  from  pereoial  propuiy 
tax  oa  oars  In  their  hasds. 

An  antomobile  dealer,  to  whom  Is  assigned, 
mder  Or,  L.  {  4775,  on  payment  of  a  single  fee, 
a  general  distinctive  registration  namber  for  all 
his  cars,  which  be  uses  only  tor  demonstra- 
tion purposes,  u  in  a  distinct  class  from  indi- 
vidual owners,  as  indicated  by  sections  4775- 
4777,  4780,  anid  not  within  the  general  mischief 
of  extra  wear  and  tear  on  the  highways  with- 
out compensation  which  the  statute  (Laws 
101».  p.  704.  c  399  rOr.  L.  S|  4772-48141)  regu- 
lating the  oae,  licensing,  etc.,  of  motor  vehides 
was  intended  to  prevent,  and  hence  is  not  ex- 
empt, under  section  4800,  from  personal  prop- 
erty taxes  levied  under  section  4S81;  the  reg- 
istration and  license  fees  which  the  former  sec- 
tion provides  shall  be  in  lieu  of  other  taxes  and 
Bcenses  referring  to  those  required  of  Individ- 
ual owners  onder  sections  4797-4790. 

S.  Taxatloa  «=942(l)  —  No  dlserimlaatloi  If 
elasslflcatioB  Is  reasoaaUew 
So  long  as  there  is  reasonable  dassiBca- 
tion,  there  is  no  discrimination. 

4.  TaxatioB  «=»42(l)-^Aot  ander  which  aato- 
Bieblle  dealers'  csrs  are  subjdbt  to  personal 
property  tax  held  aot  discriminatory. 

Or.  I  4381,  under  which  automobiles  In 
fikc  bands  of  dealers  are  subject  to  personal 
property  taxes,  despite  the  payment  of  the  com- 
paratively small  registration  fee,  required  by 
•eetion  4776^  for  issuance  of  a  general  distinc- 
tive nnmlMr  covering  all  snch  cars,  Itf  not  dis- 
criminatory In  favor  of  individnal  owners,  the 
license  fees  exacted  from  whom  lure,  tmder  sec- 
titin  4S00,  in  lieu  of  other  taxes;  It  being  rea- 
sonable to  place  cars,  by  the  frequent  uae  of 
vrhich  the  public  highways  are  injured  and  de- 
teriorated, in  a  distinct  class  from  deal^'s 
caiTa,  frtiidi  are  not  so  used. 

5.  Taxation  ^=9204(2)  —  Exemptions  must 
dearly  appear. 

Exemptions  from  taxation  most  clearly  ap- 
pear in  tite  statute  and  cannot  be  implied. 

9.  Taxatloa  ^sa47(i)— Inposttlea  of  persoaai 
property  tax  on  aotomobilos  of  lieoatsd  deal- 
on  heM  aot  dooMo  taxatloa. 

Or.  L.  {  43S1.  under  which  cars  tn  the  hands 
of  dealers  are  subject  to  personal  property 
taxes,  despite  the  payment  of  the  registration 
fee  required  by  section  4775,  ia  not  unconsti- 
tutional  as  conatituting  double  taxation,  though 


the  dealer  might  add  the  amount  paid  to  {he 
price  of  the  car  and  sell  It  within  the  year  to 
a  resident  of  the  atate  who  might  register  it 
and  pay  the  required  fees  within  such  time. 

7.  Constitutloaal  law  «=3284(2)~TaxatioR  «=» 
452— Aot  authorizing  summary  colleotion  be- 
fore equalization  held  aot  unoonstitutlonal. 

Or.  L.  §  43S1  authorizing  the  summary  col- 
lection of  taxes  on  ansecured  personal  proper- 
ty before  equalization^  is  not  tmcooatitutional 
as  depriving  the  owner  of  on  opportunity  to  go 
before  the  board  of  equalization;  due  process  of 
law  in  tax  matters  not  requiring  any  judicial 
procedure. 

8.  Taxation  «5>40(I2)— Act  aothorblag  sum- 
mary oolieetloa  before  oquailzatioa  held  aot 
diawf  minatory. 

Or.  L.  I  4381,  authorizing  the  summary  col- 
lection of  taxes  on  unsecured  personal  prop- 
erty before  equalization,  is  not  discriminatory 
as  compelling  payment  thereof  earlier  than  tax- 
es in  general,  as  the  statute  does  not  discrim- 
inate between  property  owners  aimilarly  cir- 
cumstanced. 

9.  Taxation  ®=»573— Act  authorizing  assessor 
to  summarily  celleot  taxes  en  anseourod  per- 
sonal property  held  reasonable. 

The  authority  given  the  assessor  under  Or. 
Lb  8  4381,  to  cause  the  summary  collection  of 
taxes  on  unsecured  personal  property  liable  to 
be  removed  from  the  county,  is  reasonable;  the" 
fair  presumption  being  that  he  will  do  his  duty 
and  pursue  the  same  course  with  respect  to  oU 
property  rimilarly  situated. 

In  Banc. 

Appeal  tzom  Circuit  Court,  Moltnouiab 
County;  J.  P.  Kavanatigh,  Judge. 

Sttit  by  the  Northwest  Auto  Company  to 
oijolii  T.  M.  Hnrlburt,  as  Shnlff  of  Multno- 
mah Conn^,  from  aOUiiiK  lOaintifrB  automo- 
bllea  for  poymoat  of  taxes.  From  a  decree 
distnlmliv  the  complaint,  plaintiff  appeals. 
Affirmed. 

Thla  is  a  suit  brought  by  the  plaintiff  to 
enjoin  the  sheriff  of  Multnomah  county  from 
selling  the  plaintiCTB  automobiles  for  the 
personal  property  tax  levied  against  them 
for  the  year  1021.  The  facts  as  shown  by 
the  complaint  are  substantially  as  follows: 
The  plaintiff,  a  dealer  in  automobiles,  on 
March  1,  1921,  owned  a  number  of  automo- 
biles which  It  held  In  Multnomah  county  for 
the  purpose  of  sale,  exchange,  and  trade. 

Prior  to  that  date,  the  plaintiff  had  pro- 
cured a  dealer's  license  for  the  year  1921, 
pursuant  to  section  4  of  chapter  399,  Laws 
of  1919. 

Under  the  authority  of  section  4381,  Or. 
L.  {Olson's  Comp.),  the  county  assessor  of 
Multnomah  county  during  March,  1921,  as- 
sessed plaintiff's  said  automobiles  and  lev- 
led  a  tax  thereon  at  the  rate  of  the  1920  tax 
levy  and  demanded  from  plaintiff  [myment 
of  the  resulting  tax.  Plaintiff  refused  pay- 
ment on  the  ground  that  the  automobUea 
were  taxable  only  under  cbaptor  399  of  the 
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Lf^ws  of  1919  and  not  nnder  tbe  seneral  laws 
for  the  taxation  of  personal  property.  Ten 
dajB  after  such  refusal,  the  assessor  certi- 
fied this  assessment  and  tax  to  the  sheriff  of 
Maltnomah  county,  with  Instructions  to  col- 
lect the  tax.  The  sheriff  was  proceeding  to 
collect  the  tax  until  temporarily  restrained 
therefrom  In  this  suit. 

A  demurrer  was  Interposed  by  the  defend- 
ant on  the  ground  that  the  complaint  did 
not  state  facts  sufQclent  to  constitute  a 
cause  of  suit.  This  was  sustained  by  the 
circuit  court  and  a  decree  was  entered  dis- 
missing the  complaint 

.  The  appeal  brings  up  for  construction  and 
Interpretation  chapter  399,  Laws  of  1919, 
the  plaintiff  contending  that  all  matters  per- 
taining to  the  regulation  and  taxation  of  au- 
tomobiles are  covered  by  the  act  of  1919 
alone,  while  the  defendant  Insists  that  an- 
tomoblles  may  be  taxed  In  some  Instances 
under  that  act  alcme,  and  in  others  may  t>e 
taxed  under  the  act  and  the  general  person- 
al property  taxation  laws  as  well  and  that 
the  circumstances  stated  In  the  complaint 
warrant  a  taxation  nnder  the  general  per- 
sonal property  taxation  laws.  The  constltu- 
tlonallty  of  section  4381  Or.  L.,  tmder  which 
«the  assessor  and  sheriff  were  proceeding  In 
assessing,  lerylng,  and  collecting  the  tax  In 
Question,  l8  also  attacked  In  this  contro> 
versy. 

Dan  J.  Malarkey  and  B.  B.  Seabrook,  boUi 
of  Portland  (Malarkey.  Seabrook  &  Dibble, 
<af  Portland,  on  the  brief),  for  appdlant. 

George  Mowty.  Deputy  Dlst  Atty..  of 
Portland  (Stanley  Myers,  of  Portlandt  on 
the  bri^,  for  respondokt 

McSBBIDEI,  J.  (after  stating  the  facts  as 
above).  It  would  be  Idle  to  say  that  the 
Questions  presented  on  this  appeal  are  easy 
<tf  solution,  or  that  any  cnistruction  which 
we  may  give  to  the  sections  hereinafter  con- 
sidered wUl  not  In  IndWidual  Instances  work 
some  hardship.  There  never  was,  and  per- 
haps never  will  be,  any  syst^  of.  taxation 
devised  t^at  wtU  work  even  and  exact  Jus- 
tice in  every  instance.  The  best  result  that 
the  lawmaker  may  hope  to  attain  Is  such  an 
approximation  to  nnlformlty  as  will  work 
out  Justice  In  the  great  majority  of  cases. 
The  present  litigation  illustrates  this  tn^op* 
ositlon. 

The  plaintifl  on  March  1.  1021,  when  by 
<q)eratlon  of  law  all  personal  property  not 
otherwise  exempt  became  liable  to  taxation, 
was  tba  owner  of  a  large  number  of  auto- 
mobiles which  it  k^t  for  sale,  and  upon 
wtaidi,  if  not  exempt  by  the  provlsimis  of  the 
motor  vehicle  act,  there  were  taxes  due  Mult- 
nomah county  to  the  amount  of  $3,002.49. 
If  these  automobiles  were  exempt  fnnn  tax- 
ation by  r«isQn  of  the  payment  of  a  $30 
dealer's  license,  a  large  amount  of  such  prop- 
erty held  for  sale  or  exchange  might  prac- 
tically escape  the  tax  burdn  Imposed  by 


law  Txpon  all  other  personal  property;  and« 
if  unsold  during  the  year  or  sold  to  parties 
residing  outside  the  state,  would  not  contrib- 
ute anything  to  the  revenues  of  the  state 
either  by  license  or  otherwise.  On  the  oth- 
er hand.  It  is  urged  that  the  great  weight  of 
probability  is  that  most  of  the  vehicles  so 
kept  for  sale  or  exchange  will  have  been 
sold  during  the  year  to  residents  of  the  state 
(vho  will  necessarily  be  compelled  to  secure 
a  license  for  the  privilege  of  driving  them 
upon  the  highways  of  the  state,  which  li- 
cense approximates  In  amount  the  personal 
property  tax  which  would  otherwise  be  due 
thereon;  that  in  effect  this  would  amount  to 
double  taxation;  and  that,  as  the  amount 
paid  by  the  dealer  as  personal  property  tax 
would  naturally  be  added  by  him  to  the 
price  of  the  car,  the  burden  of  this  double 
taxation  would  eventually  fall  upon  the  pur- 
chaser. Sudi  and  similar  dlfflcultiea  which 
surest  themselves,  and  which  must  ensue 
in  consequence  of  any  construction  of  the 
law,  added  to  the  fact  that  the  statute  Its^ 
is  not  entirely  free  from  ambiguity,  render 
its  interpretation  a  matter  of  much  nicety 
when  we  attempt  to  ascertain  that  elnrtve 
thing  called  "the  intent  of  the  Legislature" 
Those  sections  ct  tbe  atatote  particolar- 
ly  relied  upon  by  the  jflaintlff  are  aectloiH 
4775  and  ^00,  Or.  L.,  and  are  as  ftoUowa; 
the  Italicized  portltm  of  section  4775  ttttag 
that  partlcnlarly  pertinent  to  the  present 
discussion: 

"Sec.  4776.  Every  owner  of  a  motor  vehlde, 
except  aa  otherwise  provided  herein  shall,  after 
be  becomes  the  owner  thereof,  and  before  he 
operates  or  drives  the  same  upon  the  roads, 
streets  or  highways  (rf  this  state,  cause  to  be 
filed  by  mail,  or  otherwise  In  the  office  of  the 
secretary  of  state,  an  application  duly  signed 
by  such  owner  for  registration  on  a  blank  or 
blanks  to  be  furnished  by  the  secretary  of  state 
for  the  purpose,  contaloiDg  (1)  the  name,  res- 
idence and  business  address  of  the  owner  of 
such  motor  vehicle  and  the  name  of  the  county 
in  which  he  resides;  (2)  a  brief  description 
of  the  mbtor  vehicle  to  be  registered,  induding 
the  name  of  the  manufacturer,  st^le,  type  and 
engine  number  of  such  motor  veblde,  <^e  char- 
acter of  the  power  and  the  number  and  diam- 
eter of  the  cylinders,  and  if  a  motor  truck,  the 
rated  maximum  load  carrying  capacity  ex- 
pressed in  tons  and  fractions  thereof,  and  the 
width  of  the  tires  of  the  wheels  expressed  in 
incbcs;  provided,  that  every  person,  firm,  a»8o- 
ciation  or  corporation  manwfactwring  or  deal- 
in  q  in  motor  vohiclet  for  the  purpose  of  $aie  or 
ewchange,  inttead  of  regigterin^  each  motor  ve- 
hicle MO  tnanufaotmred  or  deaU  in,  mav  mote 
an  application  upon  a  hlank  to  he  fumiehei  h$ 
the  secretary  of  etate  for  a  ifeneral  dietimclive 
number  for  oU  motor  vehiole$  owned  or  oon- 
troUcd  by  fwoA  manufacturer  or  dealer  for  the 
pwpose  of  tale  or  eschanife,  such  application  to 
contain  (a)  a  brief  description  of  each  style  or 
type  of  motor  vehicle  manufactured  or  dealt  m 
hy  tuch  manufaeUirer  or  dealer,  indu^ig  Ms 
ohoincter  of  the  motor  power,  and  (h)  the  name 
omA  bMUMM  midrtet,  jnoIutfjNf  Im  oeimtir,  s^ 
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«wA  manmfaoliirer  or  dealer.  Upon  receipt  of 
titeft  appUeation  in  (Im  form  and  the  payment 
of  ike  rtgietretion  fee  of  $S0,  the  eeoretary  of 
«t«t«  tkdU  cauee  the  $ame  to  be  filed  m  hia  oj- 
fee  m  the  manner  provided  in  thi*  act.  There 
AeR  thereupon  he  aetigned  and  iseued  to  euch 
wtonufacturer  or  dealer  a  general  dittincttve 
nmmher,  and  delivered  to  tnoh  manufacturer  or 
dtakr,  oi  a  plaoe  tmtftm  the  etate  of  Oregon,  to 
le  deeignrnted  bv  Mm  in  kit  lippUeaiion,  a  oer- 
Hficate  of  regiairation  in  wdk  farm  m  the  eeo- 
retw  of  etate  ehali  preeoribe,  *nd  one  eet  con- 
Hiting  if  tioo  dupUoaSe  number  plate*  with  • 
mmber  oorreepondinp  to  the  number  of  tuoh 
eer^ioate  of  regietraiion.  Buch  iwot^  plate* 
iMl  le  dieptaged  in  the  manner  provided  in 
thia  teetion  by  every  motor  vehicle  of  9»ch  man- 
vfeotmrer  or  dealer  tohen  the  tamo  it  operated 
or  driven  upon  any  road,  atreet  or  highwajf  of 
ihia  atate;  provided  that  for  any  regietration 
mede  on  or  After  July  firat  of  amy  year  but  OM- 
of  tmk  rflffjffnrtMm  /ee  «JUtII  be  paid,  ami 
for  any  reffie^ation  mode  on  or  ofter  Ootober 
lit  of  any  yew  but  one-fourth  of  auoh  regiatro' 
tioa  fee  thaU  le  paid.  Such  manufacturer  or 
dealer  may  obtain  at  many  dupUeate  teta  of 
•ember  platet  of  tudt  number  ao  aatigned  tit 
Um  hermnder  at  may  be  deeired  eipon  the  fUint 
of  a  formal  appliaaiion  therefor  v/ith  ike  aeore- 
tery  of  etate  and  the  pavmont  of  S5  for  each 
additional  doplioato  *e$,  Vo  plate  or  Mgn  thaU 
be  uted  other  than  ihote  funUahed  by  the  aee- 
retary  of  atate.  Jfothing  in  thit  aeotion  thall 
be  conatrued  to  apply  to  a  motor  eehiela  operat- 
ed by  a  mtuu^aoturer  or  dealer  for  private  uae 
or  hire.*' 

"Sea  4800.  regiatration  and  Ucense  (Ms 
imposed  by  thia  ut  npon  motor  vehicles,  motor- 
CKleo,  motxtr  biercles,  motor  truck*,  tmllenr 
ud  other  road  vi^cles.  shall  be  in  lieu  of  all 
otbn  taxw  and  Uceuses,  except  municipal  U- 
cease  fees  under  r^ulatotr  ordinances,  to 
utidi  mdi  vriiicles  may  be  subject,  and  such 
motor  Tebicles,  when  ao  registered  and  licensed 
than  not  be  entered  on  the  county  tax  rolls  for 
tization  as  personal  property;  provided,  diat 
nothing  herein  ahall  be  considered  as  relieving 
soeh  vehicles  from  liability  for  the  payment  of 
any  tax  based  or  levied  on  an  assessment  tiraeof 
for  the  year  1919,  or  any  prior  year,  niis 
dun  not  be  construed  to  Indude  any  such  ve- 
hidca  in  process  of  manufacture  or  held  in  stor- 
age for  commercial  purposeo,  wUdi  are  not 
regiftered  and  licensed  aa  in  this  act  reqnired.** 

Section  4814,  concluding  the  enactment.  Is 
inqiKVtant  as  Indicating  the  legtslatlTe  In- 
tent, and  la  as  follows: 

"The  purpose,  object  and  intent  of  this  act 
is  to  proWde  a  comprehensive  system  for  the 
regolation  of  all  motor  and  other  vehicles  in 
this  state,  except  that  nothing  herein  contained 
thsQ  be  deemed  to  apply  to  the  registration  and 
licensing  ot  United  States  gOTWnmcnt  owned 
motor  Tchicles  and  to  traction  eogineB,  farm 
tractor,  road  rdtlera,  fire  wagons,  fire  engines, 
iavaUd  diairs  and  bal^  buggies." 

Sections  4776  and  4777  are  evidently  In- 
tsaded  to  reter  <Mil7  to  appUcatlona  for  II- 
cense  to  use  IndlTldaal  cars  to  the  exdnrion 
Of  those  corered  by  applications  of  dealers. 
Tbey  read  as  follows: 

"Sec  4776.  Upon  receipt  of  an  applicatiw) 
far  registration  of  a  motor  vehicle  the  aecxetar  j 
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of  state  shall  fil»  such  appUt^Uoa  In  bis  ofBce 
and  reglstOT  sueb  motor  veUde  and  the  facta 
stated  in  aach  application  in  a  record  book  and 
index  to  be  for  the  purpose  under  the  dis- 
tinctive number  assigned  to  sndi  motor  vehide 
by  the  secretary  of  state,  which  record  book 
and  index  shall  be  a  public  record  and  open  to 
inspection  by  the  public  during  reasonable 
fice  hours." 

"Sec  4777.  Upon  the  filing  of  am  appUcation 
for  registratirai  andesr  this  act  and  the  i»y- 
ment  of  the  license  fee  herein  provided  for,  the 
secretary  of  state  shall  assign  to  the  motor  ve- 
hide a  distlnctlTe  number  and,  without  expense 
to  the  applicant,  issue  and  deliver  to  the  owner 
two  number  platea  bearing  the  same  number. 
He  shall  also  issue  a  certificate  of  r^riatratlon 
of  such  motor  vdiicle,  which  certificate  shall  in- 
dpde  the  name  of  the  registrant  of  the  motor 
vehide,  trade  name  of  the  motor  rehide,  motor 
number  and  license  number  assigned  and  also 
a  specs  for  the  conntw  dgnatuie  of  the  reg- 
istrant for  IdentificatiiHi  puiposea  The  nnmbw 
plates  aaslgned  as  herdn  provided  ahall  be  and 
ranaia  with  the  motor  vdiide  for  the  period  of 
registration  mentioaed  In  the  application  there- 
for; provided,  however,  that  In  the  event  the 
loss,  mutilation  or  destruction  of  a  number 
plate  or  plates  the  owner  of  a  registered  vehide 
may  obtain  from  the  secretary  of  state  a  dupli- 
cate or  duplicates  thereof  upon  filing  In  the  of- 
fice of  the  secretary  of  state  on  forms  prepared 
1^  him  an  affidavit  showing  the  Cset  and  the 
payment  of  a  fSe  (rf  $1.** 

It  Is  significant  that  tbe  term  nicenstf '  U 
only  used  in  tbeee  sections  in  cmmectlon  with 
appllcatlfms  for  registration  ot  Indlvldaal 
cars.  So  &r  as  tbe  dealer  Is  concerned,  tbe 
secretary  of  state  la  required  to  Issue  a  cer- 
tificate of  registration  In  such  form  aa  shall 
be  prescribed  and  fumlab  bim  identiflcatlon 
plates;  whereas,  when  an  Indlvldnal  owner 
applies,  tbe  secretary  ot  state  Is  rcqniied  to 
give  to  the  particular  veliide  roistered  a 
distinctive  number  and  d^ver  to  the  own- 
er two  number  plates  bearing  the  same  num- 
ber, wbidi  platea  by  a  subsequent  section 
tbe  owna  Is  required  under  peoalty  to  ke^ 
upon  his  car.  Tbe  certificate  of  reg^atratloD 
In  thia  instance  must  contain  the  trade  name 
of  the  automobile  (as,  toot  example.  Ford. 
Bulck,  Dodg^  etc.),  the  motor  number,  etc., 
of  tbe  vehide  rei^stered;  in  short,  every- 
thing necessary  for  the  ldeuttflcatl<m  of  the 
pflrtienlar  vdilele,  a  requirement  not  exact- 
ed in  the  registration  of  a  dealer. 

AnothM'  important  distinction  between  the 
license  or  tax  upon  a  dealer  and  the  license 
to  the  ownn  of  an  individual  car  is  found 
In  the  provision  tlkit  In  a  smse  attadies  the 
license  to  the  Individual  car  to  the  vehide 
Itself,  as  Aown  in  sectiim  478(^  whidi  pro- 
vided that— 

"Upon  the  purchase  of  a  motor  vehide  regis- 
tered in  accordance  with  this  act,  the  title  to 
the  number  plates  shall  vast  in  the  vendee,"  eto; 

To  say  that  the  ttOa  to  tlw  ^tes  fnmlsb- 
ed  under  the  act  induded  tbe  plates  furnish- 
ed the  dealer  would  be  absurd.  The  words 
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"registered  In  accordance  witb  this  act"  evi- 
dently refer  to  vehicles  registered  by  Indi- 
vidual owners.  These  words  farntsh  a  key 
to  the  Intent  of  the  Legislature ;  and,  unless 
a  contrary  Intent  Is  clearly  implied,  these 
words  whenever  they  appear  should  be  tak- 
en to  refer  to  vehicles  which  are  the  proper- 
ty of  individual  owners. 

[t]  The  main  purpose  of  the  act  Is  well 
indicated  by  the  preamble,  which  Is  as  fol- 
lows: 

"Providing  tor  regulating,  the  nse,  registra- 
tioTi,  licensing,  taxing,  identification,  conduct 
and  operation  oC  vehicles  ^operated  upon  the 
public  roads,  streets  and  highways  of  the  stals 
(tf  OregtHi;  ^«  legistration  and  licensing  of  per* 
sons  operating  the  same;  providing  for  the 
panisbment  of  violations  of  tiiis  act;  prohibit- 
ing the  unauthorized  use  or  possession  of  a  ve- 
hide;  limiting  the  authority  of  cities  and  towns 
on  subjects  concerned  with  said  vehicles;  pro- 
viding for  the  disposition  of  the  funds  derived 
from  the  operation  at  said  act,  repealing  all 
acts  or  parts  of  acts  in  conflict  herewith,  and 
declaring  an  emeigenc^." 

That  purpose,  in  a  nutshell,  was  to  require 
the  owners  of  motor  vehicles  to  make  good 
to  the  state  the  extra  damage  and  wear  and 
tear,  caused  by  the  use  of  the  vehitdes  upon 
its  highways.  The  use  of  motor  vehicles  up- 
on the  roads  was  comparatively  an  innova- 
tion, having  grown  to  its  then  proportions  in 
the  space  of  a  few  years.  For  such  use  bet- 
ter and  more  permanent  roads  and  roadbeds 
were  required  than  for  the  cwnparatively 
light  vehicles  theretofore  employed.  Their 
weight  and  swiftness  were  calculated  to 
work  serious  injury  to  the  roadbeds  prepar- 
ed for  lighter  and  slower  vehicles,  and  ne- 
cessitated highways  more  permanently  con- 
structed and  more  frequent  repairs  to  those 
already  in  use. 

As  a  police  measure,  it  was  nothing  more 
than  fair  that  the  agencies  causing  and  re- 
quiring this  extra  expense  should  be  requir- 
ed to  pay  for  it  Accordingly,  we  held  In 
Brledwell  v.  Henderson,  99  Or.  506,  106  Pac. 
BTS,  that  the  license  exacted  of  persons  as  a 
prerequisite  to  using  their  motor  vehicles 
upon  the  public  highways  of  the  state  was  a 
privilege  tax  within  the  power  of  the  Leg- 
islature to  require.  ,  That  this  privilege  is 
subject  to  transfer  and  sale,  or  rather  that 
the  sale  of  Uie  car  carries  with  it  and  vests 
in  the  inirdiaser  the  right  and  privilege  to 
use  the  car  upon  the  public  highways,  can 
make  no  difference  in  the  diaracter  of  the 
right. 

The  courts  in  speaking  of  financial  exac- 
tions of  the  character  herein  discussed  have 
sometimes  called  them  "licenses,"  and  some- 
times "privilege  taxes."  Again,  they  are 
sometimes  spoken  of  as  "license  fees"  or  "li- 
cense taxes";  but,  by  whatever  name  they 
majr  be  called,  they  partake  of  the  nature  of 
a  tax  In  many  respects,  and  the  designation 
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given  la  the  statute  Is  Inunatwial,  the  conrta 
being  Interested  In  the  anbstanoe  raOier 
than  In  the  name.  In  Brledwell  v.  Hender- 
son, supra,  we  held  It  to  be  properly  called 
a  privilege  tax,  the  result  of  this  tax  being 
substantially  a  license,  a  certificate  that  the 
person  paying  the  sum  required  was  permit- 
ted to  use  a  inrticular  car  npcHi  the  high- 
way for  the  whole  or  what  ttme  might  re- 
main of  the  cnrrent  year. 

[2]  The  dealer  in  motor  vehicles  la  in  a 
distinct  class  from  the  Individual  owner. 
Except  for  the  purposes  of  demonstrating 
the  qualities  of  his  machine,  he  makes  no 
use  of  the  public  highways.  He  is  not  with- 
in the  general  mischief  which  it  was  the  in- 
tent  (MC  the  statute  to  prevent,  nor  Is  be  per- 
sonally greatly  benefited  by  the  expenditure 
of  the  fund  derived  from  the  licensing  of 
individual  owners  of  cars.  The  $30  fee  ex- 
acted from  him  would  probably  amonnt  to 
about  the  average  annual  license  of  a  single 
car;  and,  since  it  Is  not  probable  that  he 
would  in  demonstrating  so  use  the  cars  on 
band  for  sale  as  to  render  them  secondhand 
or  impair  their  quality  of  newness,  $30 
would  doubtless  cover  the  damage  whltA 
the  use  of  his  cars  would  Inflict  on  the  high- 
ways. In  fact  the  dealer  has  not  onder  this 
act  a  single  regulated  and  licensed  car,  but 
a  roving  commission  to  use  any  one  of  many 
cars  for  the  purposes  of  demonstration. 

A  careful  study  of  the  whole  act  satisfies 
us  that  the  registration  and  license  fees 
mentioned  in  section  4800  have  reference  to 
those  expressly  designated  as  sach  in  sec- 
tions 4797  and  4798,  and  not  to  the  fee  paid 
by  dealers,  which  is  not  mentioned  or  allud- 
ed to  in  either  of  the  two  last  mentioned 
sections.  At  the  risk  of  taking  more  space 
than  Is  absolutely  necessary  and  of  repeat- 
ing what  has  already  been  quoted,  we  give 
the  three  preceding  sections  entire  ns  they 
stand  In  the  statute,  so  that  their  logical  re- 
lation to  the  exemption  section  may  appear: 

"See^  4797.  Registration  or  IAem»e  JTeei  for 
Motor  T'«&ir/0«.— Hie  following  annaal  license 
fees  shall  be  paid  to  the  secretary  of  state  upw 
the  registration  or  re-reinstration  of  a  motor 
vehicle  In  accordance  with  the  provisions  of 
this  act;  provided,  that  for  any  registration 
made  on  or  after  July  1st  of  any  year,  but  one- 
half  of  said  fees  shall  be  paid;  and  for  any 
registration  made  <hl  or  after  October  Ist  of 
any  year,  but  one-fourth  of  said  fees  shall  be 
paid: 

Motor  bicycles  |  S  00 

Motorcycles    |oo 

Electric  pleasure  vehicles   18  W 

Electric  servlca  vehicles  under  1  ton  caparltjr  2B  00 
All  steam,  (asoline  and  tardrocarbon  operated 
veblcles  (except  motor  trucks  having  a  rated 
maximum  load  carrrlng  capacity  of  1  ton 

and  over),  up  to  and  Including  23  b.  p   16  00 

In  excess  of  B  h.  p.  and  tncluslve  of  26  b,  p.  tt  M 
In  excess  of  S6  h.  p.  and  Indusiv*  of  30  h.  p.  S8  06 
In  excess  <rf  SO  h.  p.  and  Ineloalve  of  36  b.  p.  K  00 
In  excess  of  36  h.  p.  and  Inclustva  of  40  h.  p.  46  00 
la  axossa  of  40  h.  p.   66  00 
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"All  bone-power  ratings  herein  specified  Cor 
the  pnrpoee  of  determining  the  regiBtration  fees 
bmin  enumerated  shall  be  based  upon  Has- 
ken's  horse>pover  fbrmnla  tor  steam  Tehides 
and  aptm  the  formnla  of  tbe  Associated  Li- 
eenaed  Antomobile  Mannfaetorers  for  gasoline 
vdiides.  And  In  case  of  doubt,  where  jthe  sec- 
retary of  state  is  unable  from  either  of  said 
fonnolas  to  determine  the  actual  rated  horse- 
power of  any  such  motor  Tehides,  tt  shall  take 
the  rate  of  the  next  class  of  motor  Tehicles  to 
whidh  its  kotse-power  approximates,  that  it 
mmj  pay  a  lUr  and  uniform  registration  fee  of 
an  suGli  oAer  Tekides  upon  Its  horse-power. 

"Sec.  4TO8.  RetfittraUon  or  lAomte  Feet  for 
Motor  Trucie*  and  3VatIer<,— The  annual  license 
fees  in  the  schedule  following  shall  be  paid  to 
the  secretary  of  state  upon  the  registration  or 
re-r^istration  of  all  motor  trucks  and  trailers 
as  defined  in  this  act,  except  such  motor  trucks 
having  a  carrying  capacity  of  less  than  cme 
ton;  provided,  that  for  motw  tracks  and  trail- 
ers roistered  on  w  after  Jiriy  Ist  of  any  year, 
only  one-half  of  said  fees  akall  be  paid;  and  for 
motor  trucks  and  trailers  registered  on  or  after 
October  Ist  of  any  year,  tmly  one-fourtii  of 
said  fees  shall  be  paid : 

One  ton  and  not  over       tons  f  32  00 

Orer  IM  tons  and  not  over  I  tons   48  00 

Over  t  tona  and  not  over  1%  tone   60  00 

Over  tyk  tms  and  not  over  S  tons  »....    72  00 

Over  S  tons  and  not  over  8U  tons   84  00 

Over  SM  tone  and  not  over  4  tone   M  00 

Over  4  tona  and  not  over  4^  tons   108  00 

Over  44  tona  and  not  over  6  tons   UO  00 

"Oq  ail  trailers  as  defined  in  this  act  an  an- 
nual Ueatse  fee  equal  to  one-half  of  the  license 
flw  diuged  ftff  motor  trucks  of  like  rated  car- 
rying capacity  shall  be  paid  to  the  secretary  of 
state  at  the  same  time  and  in  the  same  manner 
as  herein  provided  for  motor  trucks ;  provided, 
trailers  of  less  than  one  ton  rated  carrying  ca- 
pacity shall  be  exempt  from  the  payment  of  the 
license  fee  herein  imposed. 

"Sec  4799.  W^ght  of  Motor  TrwsU—Bow 
.Determined.— Tti  mannfacturer's  rated  maxi- 
mum  load  carrying  capsdty  shall  be  the  basis 
on  whidi  the  above  registration  and  license  fee 
opooi  tracks  and  trailers  shall  bs  determined 
and  charged;  provided,  that  in  no  case  i^aU 
the  rated  load  carrying  capadty  be  determined 
to  be  in  excess  of  six  hundred  pounds  per  inch 
of  tire  width  of  wheels.  When  the  manufac- 
turer's load  carrying  capadty  Is  not  obtainable 
it  shall  be  estimated  on  the  baals  of  six  hun- 
dred pounds  per  inch  width  of  tire." 


Thereafter  follows  the  exemption  section, 
wtaidi  would  seem  dearly  to  refer  to  the  sec- 
ti<His  qaoted  above  and  to  be  limited  In  Its 
•IipUcatfou  to  those  sections. 

CS-f]  So  1<MIE  as  tiiere  is  reasonable  class* 
tflcatlon  tihere  Is  no  discrimination,  and  It 
appears  entirely  reasonable  to  place  care, 
nsed  upon  the  public  tat^waya  and  accom- 
modated  1^  them,  as  Injured  and  deteriorated 
by  nidi  ose,  in  a  distinct  class  from  those 
can  not  bo  naed,  and  that  is  what  the  L^ila- 
Intore  atten^ited  here.  It  is  a  weU-kiu>wn 
mle  that  exemptions  from  taxation  must 
dearly  appear  in  the  atatitta  and  cannot  be 
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implied.  26  R.  O.  L  I  266,  p.  S02;  Wallaee 
V.  Board  of  Bqaalizatton,  47  Or.  684,  89  Pae. 

365. 

[•]  It  is  plausibly  contended  that  the  po- 
sition of  a  personal  property  tax  upon  au- 
tomobiles kept  for  sale  will  constitute  double 
taxation,  but  this  does  not  Decessartly  fol- 
low. So  to  hold  as  a  matter  of  law,  we 
should  have  to  assume  (1)  that  the  dealer 
would  add  the  amount  paid  for  taxes  to  the 
price  of  the  car  when  sold ;  (2)  that  he 
would  sdl  It  within  the  year;  (3)  that  he 
would  sell  It  to  a  resident  of  this  state;  and 
(4)  that  such  resident  would  have  It  regis- 
tered and  would  pay  the  required  fees  with- 
in the  year.  The  county  of  Multnomah  la 
not  required  to  gamble  upon  these  probabil- 
ities or  possibilities. 

[7]  It  Is  also  urged  that  section  4381,  Or. 
L.,  authorizing  the  summary  collection  of 
taxes  upon  unsecured  personal  property  be- 
fore eqnallzati<Hi  and  upon  certificate  of  the 
assessor,  Is  unconstitutional  and  Toid.  Th\n 
is  not  an  uncommon  statute,  and  we  are  cit- 
ed to  no  case  in  which  it  has  been  held  un- 
constitutional. On  the  contrary,  sudi  a 
statute  has  been  held  constitutional  by  the 
Supreme  Court  of  our  sister  state  of  Cali- 
fornia In  the  case  of  Rode  t.  Slebe,  119  Cal. 
61S.  01  Pac.  869,  89  L.  B.  A.  342. 

[t,  1]  The  tact  that  the  plaintiff  was  de- 
prived of  an  opportunity  to  go  before  the 
board  of  equalization  can  have  no  Import- 
ance here,  In  the  sense  of  his  being  deprired 
of  a  hearing  before  some  Judicial  or  quasi 
Judldal  body,  for  the  reason  tiiat  "due  pro- 
cess of  law"  in  tax  matters  does  not  require 
regular  or  Indeed  any  Judicial  procedure. 
Jndson  on  Taxation,  %  340.  In  fact,  cotmad 
for  plaintlfr  hardly  put  their  argument  npon 
that  ground,  but  rather  upon  tiie  theory  that 
the  statute  is  dlscrlmlnatwy  In  that  It  com- 
pds  plaintiff  to  pay  its  taxes  several  monflM 
earlier  than  the  general  mn  of  tax  payers 
are  required  to  pay  thelra.  The  argnm«it 
Is  unsound,  in  this,  that  Qie  statute  does  not 
discriminate  between  plaintiff  and  other 
property  ownere  similarly  drcnmstaneed. 
The  anthoilty  given  the  assessor  to  came 
Oie  summary  collection  of  taxes  upon  per- 
sonal property  liable  to  be  ronoved  from  the 
comity  Is  reasonable,  it  Uie  county  is  to  have 
any  assurance  that  Its  taxes  are  to  be  col- 
lected. The  &lr  presumption  la  that  tlie  as- 
sessor will  do  his  duty  and  pursue  the  same 
course  with  respect  to  all  property  slmllaiiy 
dtnated.  If  bis  action  is  arUtrary  and  un- 
warranted by  the  tacts,  the  plaintiff  p«haps 
has  his  remedy  by  injunction;  hut  such  is 
not  the  case  made  here,  where  one  of  the 
points  suggested  in  the  argument  of  counsel 
Is  that  the  cars  In  question  will  prolMbly 
soon  be  add  and  in  prlrate  ownership.  '- 

After  a  careful  examlnaticm  of  the  ao- 
thorlties  dted,  we  are  of  the  opinion  that 
tiie  demurrer  was  properly  sustained,  and 
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the  decree  ot  the  drcnlt  coart  la  therefore 
affirmed. 

BROWN.  J.,  took  no  part  la  tba  beaxliig 
or  decision  of  this  case. 


CM  Or.«U> 

COVEY  at  aL  v.  HURLBURT,  SfterHT.* 

(Supreme  Court  of  Oregon.   Bfay  SI*  1922.) 

1 

lir  TaxatioH  «s»47(l)  —  No  laooasteteaiqr  ar 
double  taxatloa  la  raqalriig  botii  ad  valaraai 
,  tax  and  lloaaso  tea  from  natar  veblola  owa* 

.ers. 

There  ii  no  inconsistency  or  doable  taxa- 
tion per  se  in  reqairins  payment  of  an  ad  va- 
lorem tax  on  a  motor  vehicle  and  an  additiooal 
license  exaction  for  the  privilege  ot  operating 
it  on  the  public  highways. 

2.  Taxation  «»79— AutOHioblle  deaJers  liable 
for  personal  taxes  on  oar*  owned  by  them  on 
March  1st,  Irrespective  of  subsequent  sales. 

Under  Or.  L.  {  4268,  making  the  owner  of 
liroikrty  on  March  Ist  liable  for  the  taxes 
fhereon,  dealers  in  motor  vehicles  are  liable 
for  personal  property  taxes  on  cars  owned  by 
them  on  Mardi  let,  though  subsequent  thereto 
and  before  the  taxes  were  equalised  they  were 
sold  to  private  owuera  who  secured  the  Individ- 
qal  licenses  required  by  law;  section  4800,  ex- 
empting registered  and  licensed  motor  vehides 
from  taxaUon  as  personal  property,  applying 
only  to  cars  registered  and  licensed  prior  to 
HUeh  lat. 

In  Banc. 

Appeal  from  Circuit  Court,  Haltnomah 
County;  X  P.  Kavanaogh,  Judc& 

Suit  by  H.  H.  OoT^  and  another,  partners 
doing  business  as  the  Corey  Motor  Car  Com- 
paqy,  to  enjoin  T.  H.  Hurlbnrt,  as  Sheriff  of 
llultnomah  Counly,  from  coHectlns  a  tax  <m 
plaintilfB'  automobUea.  Decree  for  detjoaA- 
ant,  and  plalntifls  appeaL  Afflnoed. 

This  is  in  most  respects  a  comtianton  case 
t^  Northwest  Auto  Ca  v.  Hurlbnrt,  207  Pac. 
161,  decided  May  23,  1822.  and  not  yet  [offl- 
clallyl  reported.  The  distinction  is  that  In 
this  case  the  property  mentioned  has  not 
been  levied  upon  specially  under  the  provi- 
sion of  section  4381,  Or.  U  (Olson's  Comp.), 
bcrt  bad  been  assessed  and  the  sheriff  threat- 
to'  collect  the  tax  upon  the  same  under 
tHe  general  ivovlslons  of  the  law  providing 
for  the  collection  of  delinQuent  taxes.  The 
plaintiffs  were  the  owners  of  the  cars  on 
March  1,  1920.  and  at  that  date  had  paid  the 
dealers'  license  tax  of  $30  required  by  the 
statute,  and  the  secretary  of  state  had  issued 
to  them  a  distinctive  number  and  the  deal- 
ers' license  tags  bearing  said  number,  re* 
quired  by  section  4775.  Or.  L. 
'■■  fThe  complaint  alleges  that — 


"Subsequent  to  Mardi  1.  1020,  and  prior  to 
September  1,  1920,  plahitiffs  sold  and  delivered 
to  various  and  sundry  persons  all  of  the  said 
automobiles  and  motor  vehicles  whiefa  they  so 
had  on  band  and  In  stock  for  aale  and  trade  an 
March  1.  1920,  and  which  were  ao  aaseased,  as 
aforesaid,  and  at  the  time  of  the  sde  of  ea^ 
of  said  automobiles  and  motor  vehides  thne 
was  paid  to  the  secretary  of  state  of  the  state 
of  Oregtm  the  individual  Ucense  fee  for  the  year 
1920  required  to  be  paid  by  sections  28  and  27 
of  chapter  880  of  the  Oeneral  Laws  of  Ore- 
gon for  the  year  191%  and  said  secretary  issued 
and  delivered  to  the  purchaser  of  eadi  of  said 
automobiles  and  motor  vehides  lioanse  tags 
for  said  year  1920.  which  were  duly  afflxed  to 
each  of  said  automobiles  and  motor  vehides. 

"Notwithstanding  said  payment  by  and  for 
each  and  every  one  of  said  automobiles  and  mo- 
tor vehicles  of  the  whole  of  said  license  fees 
for  the  entire  yesr  of  1920,  a  tax  levy  at  the 
rate  of  44^8  mills  per  dollar  has  been  made  upon 
said  assessment  of  fl3,84(^  and  a  tax  amount- 
ing to  ¥620.<M  theraon  baa  been  entered  in  the 
tax  roll  ot  said  county  for  aaid  year  of  1020^ 
and  said  tax  roll  has  been  placed  In  the  hands 
of  the  defendant  as  sheriff  of  said  county  with 
a  warrant  attached  commanding  him  to  collect 
said  tax.** 

-  Dan  J'.-  Malarkey  end  B.  B.  Seabrook,  both 
of  Portland  (Malarkey.  Seabrook  &  Dibble^  of 
Portland,  on  the  brief),  for  appellants. 

George  Mowry,  D^uty  IMst  Atty.,  ot  Port- 
land (Stanley  Myers,  Dist  Atty.,  of  Portland, 
on  the  brief),  for  roipondrat 

McBBIDE,  J.  (Biter  stating  the  facta  aa 
above).  We  have  her^  aa  wdl  aa  tlie  qnes- 
tlona  passed  npcm  In  Northwest  Auto  Co.  v. 
Rurlburt,  a  state  of  facta  Indicating  that 
subaeijuent  to  March  1,  1920,  and  before  the 
taxes  had  been  equalized,  the  vehides  in 
question  had  been  sold  Into  private  owner- 
ship and  the  individual  licenses  required  by 
law  had  been  secured  by  the  purehas^ra.  It 
Is  dalmed  that  such  paym^t  -  releases  the 
dealers  from  the  obligation  to  pay  the  person- 
al property  tax  assessed  against  the  dealers 
on  March  1,  19^.  With  this  contention  we 
are  unable  to  agree. 

Section  4268.  Or.  L.,  has  the  ^ect  to  make 
the  person  who  is  the  owner  of  the  piop&iy 
on  March  1  of  any  year  liable  to  pay  the  tax- 
es thereon.  The  law  imposes  the  tax  and  the 
assessor's  duty  Is  confined  to  ascertalnlng- 
what  property  was  owned  by  a  particular 
person  at  that  date,  and  fixing  a  valuation  on, 
it.  The  fact  that  it  may  have  been  sold  be- 
fore the  valuation  is  made  and  entered  upon 
the  assessment  roll  can  make  no  difference. 
If  the  property  Is  owned  by  a  party  on  March 
1  and  Is  sold  to  another  person  before  the 
value  la  asc^talned  and  entered  upon  the  as- 
sessment roll,  the  purchaser  Is  not  made 
liable  to  pay  the  tax  upon  It  That  liability 
is  still  upon  the  person  who  owned  It  on 
March  1.   It  follows  that  there  is  nothing  In 
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tiie  fact  of  ft  Bale  of  the  property  aj!ter  Much 
1  Out  In  ttaelf  releases  tbe  Toidor  frcnn  tbe 
UabUlty  to  par  tbe  tax.  If  ttame  la  as;  re- 
lease from  audi  liability,  it  must  be  sonsht 
In  tbe  statute  of  1919.  Section  4800.  Or.  L., 
Is  Oie  BtatQte  relied  upon  to  create  snch  ex- 
emption. It  reads  as  follows: 


"Hie  re^stration  and  license  fees  imposed  by 
thfs  act  upon  motor  reUclee,  motorcycles,  motor 
Ueydes,  motor  tmcki,  trailers  and  otber  road 
veUeles,  dull  be  in  lien  of  all  other  taxes  and 
licenses,  except  mnnic^MU  Ucense  fees  under 
r^pilatory  ordinances,  to  vlii<di  such  Tefaicles 
may  be  subject,  and  such  motor  Tebicles,  when 
so  registered  and  licensed  shall  oot  be  entered 
on  the  comity  tax  rolls  for  taxation  as  personal 
property;  provided,  that  notbiDg  herein  shall 
be  coDsidered  as  reUeviDg  such  Tehidea  from 
liability  for  the  payment  of  any  tax  based  or 
levied  on  an  assessment  thereof  for  the  year 
1919,  or  any  prior  year.  This  shall  not  be  con- 
strued to  indode  any  such  vehicles  in  process 
of  manufacture  or  held  in  storage  for  commer- 
cial purposes,  which '  sre  not  registered  and 
licensed  as  In  Oils  act  required.*' 

[1,1]  As  diown  In  Northwest  Auto  Com- 
pany T.  Harlbur^  supra,  motor  rdlicles  kept 
for  sale  or  exchange  and  tla  ^axiperts  of  tbe 
dealer  on  March  1  of  eadi  year  were  Bobject 
to  general  taxation  as  personal  mroporty. 
The  property  In  question  was  so  assessed. 
Tbae  is  no  locrasistaicy  or  doable  taxation 
pa  se  in  reqoiring  a  person  owning  a  motor 
TCbicle  to  pay  an  ad  TOlcffm  tax  on  sodi  re- 
bide  and  an  additlcmal  license  exaction  for 
flte  piivllege  of  operating  it  vipfm  tbe  public 
bijjbwaya.  The  oicarmons  damage  to  the 
Idl^nraya  and  Qie  neceasity  tot  more  >ob- 
■taatial  roads  for  such  v^cles  might  well 
Jnstify  the -imposition  of  both;  bat.  In  order 
to  aecnre  the  vrtm&t  payment  ot  the  Ilcraise, 
It  iB  enacted  that  phyment  th^eof  sball  ex- 
empt the  owner  from  farther  persinial  prop- 
erty taxation  on  the  particular  motor  Tdil- 
de  BO  taxed.  He  baa  from  January  1  to 
March  1  to  pay  his  nffivllege  tax  or  license, 
and,  if  he  does  tills,  he  Is  able  to  show  the 
eridotce  of  it  to  the  assessor  and  escape  fur- 
tlier  taxati<m.  If  lie  Detects  this,  it  Is  but 
flilr  that  he  should  pay  both  the  personal 
xwoperty  tax'  and  the  license  fee.  This  ap- 
plies to  .botii  dealers  and  indivldnal  owners. 
It  was  never  the  intent  of  the  law  fliat  the 
assessor  should  fce^  a  daybook  acconnt  with 
dealCTs  In  antomoblles  and  redace  the  amonnt 
of  thdr  assessments  every  time  a  car  was 
Bf^  to  a  reddemt  of  the  state  who  thereupon 
took  out  an  Indlvidnal  license  and  reglstra- 
ttao. 

Omstmlng  ttUs  section  (tf  the  statnto  in 
ronnectlon  with  section  4268,  Or.  L.,  we  are 
MRiBtrained  to  hold  tbat  the  section  relied 
iqion  coonael  for  jAalntlffs  apidles  oxdy  to 
motCNT  v^lclea  which'  were  re^strared  and 
Ucoised  prlOT  to  March  1. 

The  iecree  of  tlie  drcnlt  court  is  afSrmed. 
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Taxatlos  «=3>2i9  —  Dealers'  automobiles,  on 
whioh  iloeasft  fees  are  paid  before  July  1st, 
uot  subjeot  to  ad  valoren  tax. 
Under  Laws  1921,  p.  729,  8  26v  motor  vehi- 
cles in  the  huids  of  dealers  who  have  paid  the 
license  fees  imposed  by  Or.  L.  {  4775,  prior  to 
July  Ist,  are  not  subject  to  an  additional  ad 
valorem  tax  under  section  4SS1. 

In  Banc. 

Appeal  from  Circuit  Court,  Mnlboomah 
Coun^;  J.  P.  Eavanangh,  Judge. 

Suit  by  A.  C.  Stevens  to  restrain  T.  M. 
Hurlburt,  as  Sheriff  of  Multnomah  OouutH 
from  collecting  s  tax  on  plaintiffs  automo- 
biles. Decree  tor  defendant,  and  plalntHf  ap- 
peal&  Reversed  and  remanded. 

This  case  la  In  many  reapectB  simitar  to 
that  of  Northwest  Auto  Co.  t.  Hnrlbart.  207 
Pac.  161,  decided  by  tiiia  court  May  23, 1922, 
and  not  yet  [officially]  reported. 

On  March  1, 1^1,  plaintiff  was  tiie  owner 
of  and  a  dealer  In  motor  Tehi<deB  of  the  val- 
ue of  $8,300  and  had  the  dealer's  Uoense  pre- 
scribed by  section  4776,  Or.  L  On  Jannary 
6,  1022,  Che  assessor  of  Moltaomab  ooua^ 
demai^ded  payment  of  taxes  upon  plaintiff's 
motor  vehldes,  assmning  to  act  under  seetton 
4381,  Or.  Ii.  On  the  ptaintlfl'a  refusal  to 
pay  the  same,  the  sheriff,  nndw  the  same 
procedure  set  forth  in  Northwest  Auto  Com: 
pony  T.  Hurlburt  attempted  summary  col- 
lection, and  this  suit  was  brought  to  restrain 
him  from  proceeding  farther. 

The  complaint  alleges,  among  other  mat- 
ters, that  prior  to  July  1,  1021,  the  license 
fees  imposed  by  tbe  statute  of  1919  had  all 
been  paid  upon  said .  vehicles,  and  Invokes 
the  benefit  of  section  26  of  chapter  371.  Laws 
ot  1921,  whlcli  reads  as  follows: 

*fnie  registratioD  and  license  fees  imjwsed  I9 
this  act  aiH>D  motor  vehicles,  motorcydes,  mo- 
tor bicycles,  motor  trucks,  trailers,  semitrailers 
and  other  road  vebides  in  this  act  described 
and  upon  the  owners  thereof  by  reason  of 
such  ownership,  shall  be  in  Ueu  of  all  other 
taxes  end  licenses,  except  monidpal  license 
fees  under "  regulatory  ordinances,  to  which 
such  vehicles  or  the  owners  thereof  by  resaou 
of  each  ownership  may  be  subject;  provided, 
that  this  section  shall  not  be  construed  to  ex* 
empt  from  ad  valorem  taxes  any  such  vebides 
in  proceas  ot  manufacture  or  held  in  storage 
and  not  for  sale  or  exchange,  unless  tile  owners 
thereof  rej^ster  and  license  such  vebides  under 
the  provisions  of  this  set,  prior  to  Jnly  first 
of  the  yesr  for  which  any  such  ad  valorem  tax 
Shan  have  been  assessable  law." 

Dan  J.  Malarkey  and  BL  B.  Seabrooik,  both 
of  Portland  (Malarfc^,  Seabrook  ft  DlbUe, 
of  Portland,  mi  tlie  bri^,  for  ly^lant 
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Geoi^  Mowry,  Deputy  Dist  Atty.,  of 
Portland  (Stanley  Myers,  Dist.  Atty.,  of  Port- 
land, on  the  brief),  for  respondent 

BIcBRIDB,  J.  (after  stating  the  facta  as 
above).  We  are  of  tbe  opinion  that  this  sec- 
tion Is  applicable  here  and  dlatlnKnlfihes  this 
case  fran  Covey  Motor  Car  Co.  r.  Bnrlburt 
(Or.)  207  Pac.  166,  and  Northwest  Auto  Go. 
T.  Hnrlbnrt  (Or.)  2OT  Pac  161,  and  that  the 
demurrer  to  the  complaint  sbonld  have  been 
overruled. 

The  decree  Is  reversed,  and  the  cause  Is 
remanded  to  fbe  circuit  court  for  furOia 
^■oceedlngs. 


(IM  Or.  2M) 

GREENFIELD  v.  CENTRAL  LABOR  COUN- 
CIL OF  PORTLAND  AND  VICIN- 
ITY at  al. 

(Supreme  Oonrt  of  Oregon,    May  81,  1922.) 

1.  liJuRCtloa  «±»I4— Never  Issued  except  to 
prevent  Irreparable  Injnry. 

Independently  of,  as  well  as  onder,  Laws 
1919,  p.  614,  S  2,  injunction  is  never  Issued 
except  to  prevent  irreparable  injnry. 

2.  iRjsRotlos  «s>IOI(l)— Issmwela  labor  As- 
pate  Inhibited  only  where  neans  of  parasa- 
sloB  are  peaoefnl  and  lawfuL 

Laws  1919,  p.  614,  §  3.  inhibitins  injunction 
sgainst  soliciting  others  "by  peaceful  or  law- 
ful means"  to  cease  patronizing  a  party  to  a 
dispute  concerning  terms  or  conditions  of  em- 
ployment, is  by  Its  plain  terms  applicable  only 
where  the  means  are  peaceful  and  lawfuL 

3.  Coastitntlosal  law  9=»48— Statute  to  be  so 
ooBstrusd  as  to  be  oonstltutloaal. 

When  possible  a  statute  is  to  be  so  con- 
strued as  to  make  it  square  with  state  and  fed- 
eral Constitutions. 

4.  CoRstltutlesal  law  «b>328— Courts  apao  to 
all  OB  like  tw'ms. 

It  ia  fundamental .  that  eourta  are  open 
to  all  on  like  terms. 

5.  iBjanotloR  ^IOI(r)^ieketlBg  held  rh- 
lawfnl. 

For  pickets  to  take  thdr  stand  at  store  en- 
trances, or  to  patrol  In  front  thereof,  so  as  to 
cause  the  entrances  to  be  somewhat  obatructed, 
and  during  all  busineSB  hours  to  call  out  in 
loud  tones,  denouncing  the  proprietor,  advising 
all  not  to  buy  from  him,  thus  causing  annoy- 
ance and  substantial  loss,  is  unlawful,  and 
none  the  leas  because  of  tbe  existence  of  a 
strike,  so  that  injunction  properly  issues  not- 
witbsUnding  Laws  1919,  p.  614,  {  3. 

6.  iBjsBCtioB  <^55— Right  to  follow  lawful 
boalness  without  Illegal  Interferenoe  pro- 
tected. 

It  is  as  much  the  duty  of  a  court  of  equity 
to  protect  a  man's  right  to  follow  bis  lawful 
bueinefts  without  illegal  interference  as  to 
grant  injunctive  relief  to  prevent  destruction 
of  bb  physical  property. 


In  Banc 

'Appeal  troa  Circuit  Court,  Mtdtnomab 
County;  John  McCourt,  Judge. 

On  rehearing.  Decree  aflBrmed. 
Former  oidnion  iX9Z  Pac  788)  modified. 

This  la  a  suit  In  equity.  Involving  a  con- 
troverdy  with  union  labw.  ^nie  plaintiff, 
Geo.  L.  Greenfield,  sought,  and  was  decreed, 
invtectlon  by  lD]unctl<Hi.  The  ^alntiff  Is  a 
merchant  of  Portland,  conducting  two  retail 
stores  for  the  sale  of  boots,  dices,  and  other 
footwear,  his  idaces  of  bnsliieaB  b^ng.  located 
at  the  northeast  comer  of  Fourth  and  Alder 
streets  and  tbe  northwest  corner  of  Fourth 
and  Morrison  streets  respectively. 

The  defendant  Local  Union  No.  1257  of  the 
Retail  Clerks'  International  Protective  As- 
sociation is  a  trade  union.  Defendant  John 
Doe  Preston  Is  the  business  agent  of  this 
union.  Defendants  L.  0.  Novak  and  J.  D. 
Myall  are  its  secretary  and  president  respec- 
tively. I>efendant  Central  Labor  Council  of 
Portland  and  Vicinity  is  a  body  of  delegates 
appointed  by,  and  representing,  numerous  la- 
bor unions  and  orgaul^tions,  Including  tbe 
defendant  Local  Union  No.  1267,  and  has  au- 
thority conferred  upon  it  by  the  several  un- 
ions to  aid,  assist,  promote,  counsel,  and  ad- 
vise 8ucb  labor  unions,  induding  the  defend- 
ant Local  Union  No.  1257,  in  respect  to  the 
omduct  and  acts  set  forth  In  the  ideadlngs. 

The  facts  offered  and  received  in  evidence 
in  the  trial  of  the  cause  were  broui^t  before 
the  court  by  the  pleadings,  st^ulatlims  tft 
counsd,  and  affidavits.  From  the  evidence 
adduced  upon  the  trial  the  court  made  ita 
findings  oi  fiuat,  from  whidi  It  deduced,  as  a 
conclusloD  of  law,  tbat  the  plaintiff  was  en- 
tttled  to  rtilef  by  tbe  extraordinary  process 
of  Injunction.  Based  thereon,  the  court  made 
and  entered  the  following  decree: 

"Tbat  said  defendants,  and  each  of  them* 
their  servants,  agents,  officers,  employees, 
members,  and  attorneys,  be,  and  they  are  here- 
by, enjoined  and  prohibited  from  in  any  wise 
interfering  with  or  harassing  or  annoying  or 
obstructing  plaintiff  in  the  conduct  of  his  bnd- 
ness,  to  wit,  his  retail  dioe  stores  known  u 
'Greenfield's,'  situated  at  tbe  northwest  cor- 
ner of  Fourth  and  Morrison  streetsi,  mA 
'Wright's  Sample  Shoe  Shop,*  situated  at  the 
northeast  corner  of  Fourth  and  Alder  streets, 
both  in  the  city  of  Portland,  Or.,  and  from  in 
any  wise  molesting,  interfering  with,  Intimidat- 
ing, threatening,  or  harassing  any  employee  or 
employees  of  plaintiff  in  said  business,  and 
from  intimidating,  harassing,  annoying,  inter- 
fering with,  or  obstructing  any  customer  or 
customers,  patron  or  patrons  of  plaintiff  from 
entering  into  or  departing  from  plaintiff's  said 
places  of  bueinesB,  and  by  any  kind  of  violence, 
threats,  or  intimidation,  inducing  or  seeking  to 
induce  any  customer  or  customers,  patroo  or 
patrons,  or  Intending  customers  or  patrons, 
to  withhold  or  withdraw  their  patronage 
from  plaintiff,  or  to  refrain  from  entering 
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into  plaintiff's  said  places  of  basinesi,  and 
farther  said  defendaots.  and  each  of  them, 
their  agents,  servants,  employees,  members  and 
officers,  are  hereby  prohibited  and  enjoined 
from  in  any  wise  or  manner 'picketing  the  said 
places  of  business  of  plaintiff,  save  and  ex- 
cept that  It  shall  be  la^MFoI,  and  the  defendants 
■re  hereby  permitted  to  employ  two  pickets 
doring  the  business  hours  of  each  day,  and  to 
stadoD  one  of  said  pickets  in  front  of  eadi  of 
plaintiff's  said  stores,  and  said  pickets  may  be 
permitted  to  wear  npon  their  person  a  sash 
inscrilwd  with  the  words,  'Unfair  to  organized 
lalwr.  Local  Union  12S7,'  and  said  pickets 
are  permitted  to  walk  upon  the  onter  edge  of 
the  sidewalk  in  front  of  plaintiff's  said  places 
of  bosfneas,  bnt  said  pickets  are  prohibited  and 
enjoined  from  making  any  deelaratdon  or  stata- 
uents  whatsoerer  concerning  plaintiff  or  his 
aud  places  of  hnslness,  and  said  pickets  are 
enjoined  and  prohibited  from  engaging  in  any 
aifiunent  or  eoBTersation  of  any  kind  with  any 
person  concerning  the  strike  or  boycott  de- 
dared  against  plaintiff,  or  concerning  the  mer- 
its thereof,  and  said  pickets  are  farther  en- 
jmned  and  prohibited  from  making  an;  demon- 
stration of  any  kind'  whatsoever,  or  from  tak< 
tng  any  posea  or  making  any  gestnres  calculat- 
ed or  Intended  to  divert  or  torn  patrons  or 
proapectiTs  castomerat  from  plaintiff's  said 
lAseea  of  basiness.  •  •  * " 

The  plalntUt  appeals  from  that  part  of  tbe 
decree  readfnc: 

*^Te  and  axeept  that  it  shall  be  lairfnl«  and 
Ot  defendants  are  hereby  permitted  to  employ 
two  ptdieta  during  the  business  hours  of  each 
day,  and  to  station  one  of  said  pi<^ets  in  front 
of  ead)  of  plaintiff's  said  stores,  and  said  pick- 
ets may  be  permitted  to  wear  upon  their  per- 
sons  a  sash  inscribed  with  the  words,  Hlnfalr 
to  organised  labor.  Local  Union  12S7,*  and  said 
idAeta  itre  permitted  to  walk  upon  the  outer 
edge  of  Uw  ddewalk  In  front  of  iRaintifrB 
aaid  places  of  bnrineas" 

—and  uaerts  that  an  idcketbig  is  an  onlaw- 
fld  tnvaaion  of  a  property  ri^t  and  eonstl- 
tntes  a  contlnuotn  trespaaa;  second,  tbnt  all 
^cbetiiig,  whether  peaceful  or  otherwise,  ta 
a  means  employed  by  men  acting  in  concert 
and  in  furtherance  of  a  conspiracy  to  do  an 
nnlawfnl  act. 

Tbe  defendants  appeal,  assigning  error  In 
finding  of  fact  No.  7,  wherein  the  cotirt 
found: 

"That  the  defendants  had  formed  a  plan  or 
carried  out  by  concert  of  action,  or  otherwise, 
a  plan  or  purjtose  of  intimidating  and  annoying 
the  plaintiff  or  bis  employees,  or  to  intimidate 
or  annoy  the  customers  about  to  enter  into 
plaintiff's  said  places  of  burinesa,  or  any  of 
said  customers,  by  means  of  pickets  vt  other* 
wise. 

"And,  further,  the  court  erred  in  •  •  • 
finding  that  msny  of  plaintiff's  customers  were 
*  *  *  prevented  and  intimidated  from  pat- 
ronising plaintiff's  stores  during  •  «  «  the 
time  of  said  pi^eting,  and  that  thereby  the 
trade  of  plaintiff  in  faia  retail  business  was  ma- 
toially  reduced,  to  bis  *  *  *  irreparable 
loas  ud  damags;  and  that  said  picketing  as 


thus  conducted  by  defendants  obi'tracted  the 
entrances  to  plaintiff's  said  places  of  iHiainess, 
and  obstructed  and  interfered  with  the  free  and 
open  access  to  plaintiff's  said  places  of  busi- 
ness by  his  patrons.   •   •  • 

"That  the  court  erred  In  its  conclusions  of 
law  that  the  picketing  as  conducted  by  defend- 
ants is  unlawful  •  *  *  and  in  all  that  por- 
tion of  the  decree,  except  only  wher^  the 
court  enjoined  the  defendants,  and  each  of 
them,  from,  'by  any  kind  of  violence,  threats 
or  Intimidations,  Indudng,  or  seeking  to  induce, 
any  customer  or  customers,  patron  or  patrons, 
or  intending  customers  or  patrons,  to  withhold 
or  withdraw  their  patronage  from  plaintiff,  or 
to  refrain  from  entering  Into  plaintilTa  aaid 
places  of  business.* " 

John  W.  Kaste.  of  Portland  <BaaOT,  Oreena 
ft  MicOurtain,  of  Portland,  <m  the  brief),  for 
plaintiff. 

W.  S.  n*Ben.  of  Portland  (A.  M.  Crawf<»rd 
and  W.  a  Campbell,  both  of  Porttand,  oa  the 
brief),  for  defendants. 

BROWN,  J.  (after  stating  tbe  facts  as 
above).  There  Is  no  serious  conflict  in  the 
evidence  concerning  the  matnlal  facts  relat- 
ing to  the  strike.  There  Is,  however,  a  dls- 
pnte  as  to  the  manner  in  whteh  the  tickets 
addressed  plaintiff's  customers  and  others. 

After  careful  consideration  of  the  record, 
we  adopt  the  findings  of  fact  made  by  thie 
trial  court  and  set  forth  below  as  snroorted 
by  the  evidence.  Tbe  facts  so  found  and 
adopted  are  as  follows: 

In  conducting  his  business  as  a  retail  deal- 
er in  boota  and  shoes,  the  plalntlfF  employed 
a  number  of  clerks,  all  of  whom  were  mem- 
bers of  Local  Unlcm  No.  excepting  four. 
About  Januai7  16,  1&20,  the  defendants  de- 
manded that  Greenfield,  the  plaintiff,  require 
tho  four  nonunion  men  In  his  employ  to  join 
Local  Union  No.  1267,  and  insisted  that,  If 
they  should  fail  or  refuse  to  t>ecome  members 
of  the  Union,  plaintiff  should  discbarge  them. 
This  the  plalntilT  refused  to  do.  Thereupon 
the  defendants,  for  the  purpose  of  coercing 
plaintiff  to  discharge  his  nonunion  clerks, 
threatened  him  with  a  strike,  hudading  the 
picketing  of  his  stores. 

Tbe  plaintiff  and  defmdant  Local  Union 
had  previously  entered  into  a  contract  set 
forth  In  defendant's  further  and  separate  an- 
swer which  was  violated  by  the  plaintiff 
when  be  refused  to  compel  his  nonunion  em- 
ployees to  Join  the  union,  or  to  disdbarge 
tb&n  from  his  employ.  There  was  also  a 
dispute  between  plaintiff  and  some  of  his 
employees  concerning  the  paymoit  <tf  over- 
time provided  for  in  that  contract 

In  carrying  out  their  threate,  the  defiend- 
ants  entered  into  an  agreranent  to  be  execut-  • 
ed  by  concert  of  action,  having  tor  its  pai^ 
pose  the  Injuring  of  the  business  of  the  plain- 
tiff  by  preventing  his  customers  from  deal- 
ing with  him.  In  order  to  Infiuence  persons 
from  trading  with  plaintiff,  it  was  agreed  to 


Digitized  by  Google 


170 


207  PACIFIC  BBFOBaiBR 


(Or. 


annoy  him.  hla  clerks,  as  well  as  customers 
and  i^ospectlTe  patrona,  by  meana  of  picketa, 
who  wen  to  parade  abmg  the  outer  edge  of 
Oie  aldewalk  In  fEont  of  the  entrances  to  his 
stores.  This  asreement  was  carried  out. 
The  iddwts,  wearing  about  their  ahoalders 
scarfs,  with  the  words,  "Unfair  to  organized 
labor.  Local  Union  No.  1267,**  Inscribed  there- 
cm  in  large  letters,  patrolled  the  sidewalk  in 
fnut  of  xdaitttiirs  stwes,  or  took  their  stand 
in  finmt  of  sach  stores,  and,  in  a  load  tone 
of  voice,  declared  to  the  customers  who  were 
about  to  enter,  or  who  did  enter  and  depart 
ivom  the  stores : 

"Thit  place  Is  unfair  to  organized  labor; 
please  do  not  patronize  it;  friends  of  union 
labor  and  all  workmen  will  not  patronize  this 
place;  all  otfaera  should  not.** 

While  parading  to  and  tro  on  the  sidewalk 
In  front  of  the  ptaintUTs  stores,  and  while 
standing  on  the  walk  In  finmt  thereof,  the 
pickets  urged  would-be  easterners  to  go  else- 
where to  purchase  footwear,  asserting  that 
they  could  purchase  such  goods  cheaper  at 
union  stores  than  at  plaintiff's.  To  patrons 
departing  from  i^intifTs  stores,  the  pickets 
would  say: 

"That's  all  right.  Qo  in  and  bother  them  all 
you  want.  Just  so  yon  don't  boy  anything." 

The  court  found  that  the  picketing  ob- 
structed the  free  and  open  access  to  the 
stores  of  plaintiff ;  that  many  of  the  plain- 
tiff's customers  were  prevented  and  intimi- 
dated from  trading  with  him  during  the  tim^ 
of  the  picketing,  and  the  amount  of  bis  sales 
materially  reduced,  to  hla  great  and  irrepara- 
ble loss  and  damage;  that  the  defendants  In- 
dicted direct  and  Intentional  injury  upon 
plaintiff's  business,  and  that  such  Injury  was 
not  the  incidental  result  of  defendants'  law- 
ful efforts  to  benefit  themselves  or  thel^ 
friends. 

'  The  court  further  foimd  that  defendants 
would  continue  so  to  picket  plalntlflTs  phiceq 
{ft  business  unless  restrained;  that  the  de- 
fendants were  insolvent,  and  that  "plaintiff 
baa  no  plain,  speedy  or  adequate  remedy  at 
law." 

'  The  defaidants  not  only  put  the  plaintiff 
Upon  his  proof,  but  also  invcd^e  In  their  de- 
fc^  the  ^ovislons  of  chapter  846,  General 
Idws  of  Or^n  1919  ^sections  6814-6819,  Or. 
L.).  The  main  point  in  the  case  lies  In  the 
(^mstructifm  to  be  placed  upon  this  statute. 
Defendants  admit  that  they  were  picketing 
plaiutUTa  stores,  but  assert,  in  ^ect,  that  all 
that  they  did,  or  caused  to  be  done,  was  au- 
thorized by  the  terms  of  this  act  and  that, 
'if  any  damage  resulted  therefrom  to  plaintiff, 
sncfh  injury  was  only  Incidental  to  the  law- 
ful conduct  (kC  defendants  legalized  by  the 

'  Sections  2  and  8  of  this  chapter' are  practl- 
&\]y'ttae  same  as  section  1^  ^  the  Bevlsed 


Statutes  of  Arizona  (CIt.  Code)  191%  and  sec- 
tion 20  of  the  CUyton  Act  (October  10,  1914) 
38  Stat  738,  c.  323  (Comp.  Stat  |  124Sd;  6 
Fed.  Stat  Anna  [2d  Ed.]  pl  141).  Section  1 
of  diapter  846,  General  Laws  of  Oregon  1019, 
provides  that  workmen  may  organize  them- 
s^ves  into,  or  carry  m,  labor  unions  for  tlie 
purpose  of  lessening  the  hours  of  labor,  or 
increasing  the  wages,  or  bettering  tihelr  con- 
ditions. This  is  but  a  declaration  of  the  law 
as  it  existed  la  tbia  omimonwealtb  prior  to 
the  enactment  of  the  statute. 

[1]  SecUoD  2  of  ttie  act  prohibits  the  grant- 
ing of  an  order  ot  Injunction  in  any  case  be- 
tween an  employer  and  an  employee,  or  be- 
tween persons  ^ployed  and  persons  seeking 
employm«it  Involving  or  growing  out  of  dis- 
putes concerning  terms  or  condltlcsis  of  em» 
ployment,  unless  necessary  to  prevent  irrep- 
arable Injury  to  property  or  to  a  property 
right  of  the  par^  making  the  application, 
for  which  Injury  there  la  no  adequate  remedy 
at  law.  That  Is  another  declaration  of  ttie 
law  as  it  existed  long  prior  to  the  aiactment 
of  the  statute  in  question. 

Great  care  should  always  be  exercised  by 
the  court  In  issuing  a  writ  of  injunction  in  a 
controversy  of  this  character.  It  Is  an  ele- 
mentary principle  of  equity  that  an  injunc- 
tion is  never  Issued  except  to  prevent  irrei»- 
arable  Injury.  This  court,  in  the  case  of 
rx>ngshore  Printing  Co.  v.  Howell,  26  Or.  627, 
554,  555,  88  Pac.  647,  28  L.  R.  A.  464,  46 
Am.  St  Bep.  640,  approved  the  following 
statement  of  the  law  by  Baldwin,  J.,  In  Bona- 
parte T.  Camden,  Baldw.  205,  Fed.  Oa&  No. 
1617 : 

"There  la  no  power  the  exerdsa  of  wUdi 
more  deficate,  ftMcfa  requires  greater  caution, 
deliberation,  and  sound  discretion,  or  is  more 
dangerous  In  a  donbtfnl  case,  than  the  Issuing 
of  an  injunction.  It  is  the  strong  arm  of  equi- 
ty, that  never  ought  to  be  extended  unless  to 
cases  of  great  injury,  where  courts  of  law  can- 
not afford  an  adequate  or  commeosurate  rem- 
edy in  damages.  The  right  must  be  dear,  the 
injury  impending  or  threatened,  so  as  to  be 
Rverted  only  by  the  protecting  inreTmtive  pro- 
CP88  of  injunction;  *  *  *  if  will  be  reKised 
till  the  court  is  satisfied  that  the  case  b^ore 
them  is  of  a  right  about  to  be  deatroyed,  irrep- 
arably injured,  or  that  great  and  lasting  in- 
jury is  about  to  be  done  by  an  illegal  act.  In 
such  case  the  court  owes  it  to  its  own  suitors 
and  its  own  principles  to  administer  the  only 
remedy  which  the  law  allows  to  prevent  the 
commission  of  audi  act" 

[2-4]  That  portion  of  section  3  of  the  art 
material  to  this  case  provides: 

That  "no  restraining  order  or  injunction 
shall  prohibit  any  person  *  *  *  from  ceas- 
ing to  patronize  any  party  to  sutA  dispute:  or 
from  recommending,  advising  or  peranaiBag 
otfaera  by  peaceful  or  lawful  means  so  to  do." 

This  provl8l<m  of  the  statute  macta  no  new 
legal  princi^e.    If  the  defendants  have 
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adopted  peaceful  and  lawftd  means  In  the 
persuasion  of  others  not  to  patronize  Green- 
field, an  InJunctlcHi  does  not  lie.  It  was  the 
fact  that  the  acts  of  the  defendants  were  not 
deemed  peaceful  and  lawful  that  led  the  court 
to  issue  its  restraining  order. 

The  language  of  the  statute  is  plain.  The 
words  are  to  be  gtven  OxtAi  ordinary  mean- 
ing. It  was  the  intuition  of  the  lawmaking^ 
body  to  pass  a  valid  and  c(nistltntionaI  act. 
It  Is  our  duty,  whenever  possible,  so  to  con- 
strue a  statute  as  to  make  it  square  with  the 
state  and  federal  Constitutions.  This  stat- 
ute, howeT»,  could  not  be  h^d  valid,  if  in- 
tended and  coostrued  as  a  shield  of  protec- 
tlon  for  persons  unlawfully  engaged  in  the 
destrnctlon  of  plaintiff's  jwoperty  ri^ts.  It 
Is  a  fondamental  principle  of  law  that  coorts 
are  open  to  all  on  like  terms. 

In  Bognl  T.  Perotti.  224  Maa&  152, 112  N. 
a  853.  B.  A.  1916F,  831,  tha  QllMtioa  oC 
tlM  eoostitatioiialtty  o£  a  lav  prohibiting  tiw 
Issuance  of  taijnnetioiw  In  laboc  dlivutes  mm 
before  the  court.  The  first  section  of  St 
Mass.  1914,  c.  778,  is  Uke  the  second  section 
of  diapter  346,  Oeneral  Laws  <tfOregim  1919. 
Tlie  other  sections  ax9,  In  substance  similar 
to  the  Oregon  law.  In  that  case  the  court 
held  that  the  right  to  labor  was  a  pn^erty 
right,  notwithstanding  the  legislattva  act,  and 
was  under  the  protection  of  the  Fourteenth 
Amendment  to  the  Ooutitntlon  of  the  United 
States.  The  coort  said : 

"That  a  man  cannot  resort  to  equity  respect- 
ing Us  property  right  to  work  in  the  ordinary 
case  simply  because  he  is  a  laboring  man,  and 
that  he  cannot  have  the  benefit  oi  an  injonc- 
tion  when  snch  reme^es  arc  open  freely  to 
owners  of  other  kinds  of  property,  need  scarce* 
Ij  more  than  a  statement  to  demonstrate  that 
sndi  man  is  not  guarded  In  his  property  rights 
nnder  the  law  to  the  same- extent  as  others.*' 

And,  furthw: 

"It  is  an  essential  element  of  equal  protectloq 
of  the  laws  that  each  person  shall  possess  the 
onhampered  right  to  assert  in  the  courts  bis 
rights,  without  discrimination,  by  the  same 
processes  against  those  who  wroag  him  a»  are 
open  to  every  other  person.  The  oonrts  must 
be  open  to  lUl  upon  the  same  terms.  No  ob- 
stades  can  be  thrown  in  the  way  of  some  vhlcfa 
are  not  interposed  In  the  path  of  others.  Be- 
coDtse  to  the  law  by  all  alike  without  partiality 
or  favor,  for  the  vindication  of  rights  and 
the  redress  ^  wrongs,  is  essential  to  equality 
befoze  the  law  {citing  numerous  anthoritlesj." 

We  iMve  hereinbefore  aUnded  to  the  ftuit 
that  the  Oregon  statute  nnder  oonsideratlcni 
Is  almost  a  dnpUcate  of  section  20  <tf  the 
Clayton  Act, 

Concerning  the  meaning  of  section  20  of 
the  dayixm  Act,  the  court  said,  In  die  case 
of  Stephens  r.  Ohio  State  Telepiiona  Oo.  (D. 
0.)  240  Fed.  789.  770,  773,  774: 

*^e  second  paragraph  of  section  20  we 
«oote  in  foU  as  the  important  one.   It  has 


smnetimee  been  ddled  'Labor's  Bill  of  Bightfk* 
We  may  as  well  call  it  an  'Omployer's  lUU  of 
Rights,*  and  also,  wbrnix  there  Is  a  labor  con- 
troversy Involvtag  a  pnbUe  ntlUty,  as  here.  Ike 
'Public's  Bin  of  Bights.'  The  'rights  guar- 
anteed by  it  to  the  employees,  in  any  case  be- 
tween employer  and  employees,'  are  to  be  aet 
up  against  and  limited  by  the  certain  'rights* 
of  the  employer  therein  written.  He  has  Just 
as  mndi  right,  under  this  section,  that  Us 
employees  shall  not  exceed  the  limits  of  tfa^ 
rights  under  It  as  they  have  to  ea^y  them. 
The  rigbts  of  the  employer  begin  where  those 
of  the  employees  stop.  The  granting  of'  a 
'right'  by  statute  always  Involves  an  obligation 
upon  the  favored  one  not  to  exceed  its  limita- 
tions. The  act  says:  'And  no  such  restrainli^ 
order  or  Injnnction  shall  prohibit  any  pers<Hi 
or  persons,  Whether  singly  or  in  concert,  trota 
terminating  any  relation  ef  employment,  or 
from  ceasing  to  perform  any  work  or  labor,  or 
from  recommending,  advising,  vr  pwsMding 
others  by  peaoefol  means  so  to  do;  or  from  at- 
tending at  any  idaec  where  any  such  person 
or  persons  may  UwtuDy  be,  for  the  purpose  of 
peacefnlly  obtaining  or  communicating  infor- 
mation, or  from  peacefully  persuading  any 
person  to  work  or  to  abstain'  from  working; 
or  from  ceasing  to  patronize  or  to  employ  any 
party  to  such  dispute,  or  from  recommending, 
advising,  or  persaadinx  otfaera  by  peaceftd  and 
lawful  means  so  to  do:  or  from  paying  or 
giving  to,  or  withholding  from,  any  person  en- 
gaged In  snch  dispute,  any  strike  bmefits  or 
other  moneys  or  things  of  value;  or  from 
peaceably  assemblbv  In  a  lawful  manner,  and 
for  lawful  purpoaes;  or  from  doing  any  met  or 
thing  which  might  lawfnOy  be  done  in  the  ab- 
sence of  snch  dispute  by  any  party  thereto; 
nor  shall  any  of  the  acts  specified  in  this 
paragraph  be  considered  or  held  to  be  viola- 
tions of  any  law  of  the  United  States.' 

"It  is  weU  to  note,  and  not  to  lose  sight  of, 
the  fact  that  the  words  lawfully,'  *peacefnlly,* 
lawful,'  *peacefnl,'  dominate  the  thought  of 
the  aecond  paragrai^  of  the  section  in  qoes- 
tlon:  th^  cimtrol  its  meaning,  as  they  eontnd 
both  the  court  and  the  parties  to  a  labor  eon- 
troversy.  The  statute  but  enaSta  the  position 
which  courts  have  universalty  taken;  there  is 
nothing  new  In  it,  for  we  hold  that  no  case  ex- 
ists where  a  court  has  attempted  jurisdiction 
to  control  lawful  and  peaceable  action  by  in- 
junction, althou^  It  may  seem  that  some- 
times judgment  may  have  berai  faulty  as  to 
what  particular  action  was  'unlawful'  pr  pro- 
vocative of  a  disturbed  peace.  *  *  * 

"Each  case  presents  its  own  peculiar  q«e*- 
tions.  An  act  may  be  lawful  and  peaceftU,  or 
just  the  opposite,  according  to  its  setting,  It 
is  easier,  and  far  more  practicable,  therefore, 
to  deal  in  prohibitions  than  in  affirmations. 
Broui  generalization^  however,  are  easily 
framed,  because,  if  we  just  keep  in  mind  (he 
prevalence  in  the  statute  of  the  qualifying  idea 
of  'peacefuT  and  'lawful'  action,  we  cannot  be 
misled.  •  •  •  .■ 

"Again,  the  right  of  an  employer  to  have  ac- 
cess to  and  from  his  place  of  business,  and 
his  right  to  have  the  streets  and  poUIc  high- 
ways in  front  of  bis  place  of  business  kept 
clear  of  crowds,  bystanders,  and  curiosity  seek- 
ers, is  as  strong  as  the  right  to  picket,  and  no 
picketing  which  is  cenductsd  in  a  maimer  to 
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Attract  Koi  retain  the  presence  of  crowds  can 
oe  aaid  to  be  peaceful  or  within  the  law. 

"It  fa  a  safe  and  proper  generalization  that 
any  action  having  in  it  the  element  of  intimida- 
tion or  coercion,  or  abuse,  physical  or  verbal, 
or  of  inrasion  of  rights  of  privacy,  when  not 
performed  under  sanctions  of  law  by  those 
lawfully  empowered  to  enforce  the  law,  Is  un- 
lawful; every  act,  of  speech,  of  gesture,  or  of 
conduct,  which  'any  fair-minded  man'  may  rea- 
sonably jodge  to  be  intended  to  convey  insnit, 
threat,  or  annoyance  to  another,  or  to  work 
aasault  or  abuae  npon  him,  is  unlawfuL  Not  a 
■yllaUe  of  the  Otayton  Act,  or  of  any  other 
Isw,  whether  of  legislation  of  Congress  or  of 
the  common  law,  sanctions  any  of  the  inci- 
dents we  have  referred  to.  They  are  to  be 
condemned  as  legally  inexcusable;  such  must 
be  the  verdict  of  'any  fair-minded  man';  noth- 
ini  can  be  laid  In  Justification." 

The  Supreme  Court  of  the  United  States,  In 
Truax  v.  Oorrlgan.  257  U.  S.  — ,  42  Sup.  Ct, 
124,  66  Ia  Ed.  132  (decided  December  19, 
1921),  In  an  opinion  by  Mr.  Chief  Justice 
Taft,  held  the  Arizona  statute  to  be  uncen- 
stltutlonal  as  construed  by  the  Supreme 
Court  of  Arizona  In  that  case.  The  oplnloi» 
lays  down  the  well-established  principle,  ap- 
plicable here,  that  the  plaintiff's  business  is 
a  property  right ;  It  sets  forth  the  settled  law 
that  free  access  for  employees,  owners,  and 
customers  to  the  place  of  business  is  incident 
to  such  riffbt.  TbB  Obiet  Justice  wrote 
that— 

"Intentional  injury  caused  to  either  right  or 
both  by  a  conspiracy.  Is  «  tort  Concert  of 
action  is  a  eonspiracr,  H  its  object  is  unlawful 
or  If  the  means  used  ars  unlawful." 

Actual  loss  In  that  case  was  proved  by  the 
eridenoB.  A  questlini  In  the  cause  related  to 
the  leeall^  or  lU^iOltr  of  the  means  used. 
Alleged  lUidons  attadn.  atmaivd  qpltbeta.  In- 
ristent  and  loud  anteals  by  plcfeeters,  fhreats 
of  Injury  to  future  customers,  "all  llnlred  to- 
gether In  a  campaign  ware  an  unlawful  an- 
noyance and  a  hurtful  nuisance  In  respect  of 
the  free  access  to  the  plaintiff's  idaoe  of  busl-^ 
nesa.*'  The  comi^alnt  all^^: 

"The  defendants  conspired  to  injure  and  de- 
stroy plaintiffs*  business  by  Inducing  his  there- 
tofore willing  patrons  and  his  vould-be  patrons 
not  to  patronize  him,  and  they  influenced  them 
to  withdraw  or  withhold  their  patronage: 

"(1)  By  having  the  agents  of  the  Union  walk 
forward  and  back  constantly  during  all  the 
bosinesB  hours  In  front  of  plaintiffs'  restaurant, 
and  within  five  feet  thereof,  displaying  a  banner 
aonouncing  in  large  letters  tbat  the  restaurant 
was  unfair  to  cooks  and  waiters  and  their 
union. 

"(2)  By  having  agents  attend  at  or  near  the 
entrance  of  the  restaurant  during  all  business 
hours  and  continuously  announce  in  a  loud 
voice,  audible  for  a  great  distsnce,  that  the 
restaurant  was  nntair  to  the  labor  union. 

"(3)  By  characterising  the  employees  of  tiie 
plaintiffs  as  scab  Mexican  Ubor,  and  using  op- 
probrious epithets  concerning  them  in  hand- 


bills continuously  distributed  In  front  of  the 
restaurant  to  would-be  castraaers. 
"(4)  By  applying  In  sncb  handUlls  aburive 

epithets  to  Truax,  the  senior  member  of  plain- 
tiffs' firm,  and  making  libelous  charges  against 
him,  to  the  effect  that  he  was  tyrannical  with 
his  help,  and  chased  them  down  the  street 
with  a  butcher  knife;  that  he  broke  his  con- 
tract and  repudiated  his  pledged  word;  tliat 
he  had  made  attempts  to  force  cooks  and  wait- 
ers to  return  to  work  by  attacks  on  men  and 
women;  that  a  friend  of  Truax  assaulted  a 
woman  and  pleaded  guil^;  that  plaintiff  was 
known  by  his  friends,  and  that  Truax's  treat- 
ment of  his  employees  was  explained  by  his 
friend's  assault;  that  he  was  a  'bad  actor.* 

"(5)  By  seeking  to  disparage  plaintlffst  res- 
tauraut,  charging  that  the  prices  were  higher 
and  the  food  worse  than  in  any  other  restau- 
rant, and  ttiat  assaults  and  slugging  were  a 
regular  part  of  the  bill  of  fare,  with  police 
indifferent. 

"(6)  By  attacking  the  character  of  those 
who  did  i^troniae,  saying  that  thflir  mental  cal- 
iber and  moral  fibre  fell  far  below  tiie  Amer- 
ican average,  and  inquiring  d  the  would-be 
patrons — Can  yon  patronize  suoli  a  place  and 
look  the  world  in  the  face? 

"(7)  By  threats  of  similar  injury  to  the 
would-be  patrons— by  such  expressions  as  'AH 
ye  who'  enter  here  leave  aU  hope  behind;* 
Don't  be  a  traitor  to  humanity;'  by  offering  a 
reward  for  any  of  the  ex-members  of  the  union 
caught  eating  in  the  restaurant;  by  saying  in 
the  handbills;  'We  are  alao  aware  that  hand- 
bills and  banners  In  front  of  a  business  house 
on  the  main  street  give  the  town  a  bad  name, 
but  they  are  permanent  institutions  until  Wil- 
liam Truax  agrees  to  the  eight-bour\day.* 

"(8)  By  warning  any  person  wishing  to  pur- 
chase the  business  from  the  Tmax  firm  tbat  a 
donation  would  be  necessary,  amount  to  be 
fixed  by  the  District  Trades  Assembly,  before 
the  picketing  and  boycotting  would  be  ^ven 
up." 

nw  Court  said-: 

"The  resnit  of  this  campaign  was  to  reduce 
the  business  of  the  plaintiffs  from  more  than 
$66,000  a  year  to  one  of  112,000. 

"Plaintiffs*  business  is  a  proper^  right  (Du- 
plex Printing  Press  Co.  v.  Deering,  U.  S.  Adv. 
Ops.  192(K-21.  p.  176,  254  U.  S.  443,  46S) 
•  •  •  and  free  access  for  employees,  owner, 
and  castomers  to  his  place  of  business,  is  in- 
cident to  such  right  Intentional  injury  caused 
to  either  right  or  both  by  a  conspiracy  is 
a  tort  Concert  of  action  is  a  conspiracy,  if  its 
object  Is  unlswful  or  if  the  means  used  are 
□nlawful.  Pettibone  v.  United  States,  148  U. 
S.  197,  203;  •  •  •  Duplex  Printing  Press 
Co.  V.  Deering,  supra.  Intention  to  inflict  the 
loss  and  the  actual  toss  caused  are  dear.  The 
real  question  is:  Were  the  means  used  illegalt 
The  above  recital  of  what  tbe  defendants  did 
can  leave  no  doubt  of  that.  The  libelous  at- 
tacks upon  the  plaintiffs,  their  business,  their 
employees,  and  their  customers,  and  the  abus- 
ive epithets  applied  to  them,  were  palpable 
wrongs.  They  were  uttered  in  aid  of  the  plan 
to  Induce  plalntisy  customers  and  would-be 
customers  to  refrain  from  patronizing  the 
plaintiffs.  The  patrolling  of  defendants  imme- 
diately in  front  of  the  restaurant  on  the  main 
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•treet  and  within  five  teet  of  plaintiffs*  pr«m- 
itm  continaoaaly  during  bosineBS  hours,  with 
the  banners  announcing  plaintiffs*  aiifalriiess; 
the  attendance  by  the  picketers  at  the  entrance 
to  the  reataurant  and  their  insistent  and  loud 
appeals  all  day  lon^  th?  constant  circalation  bf 
them  of  the  UbolB  and  epithets  applied  to  em- 
ployees, plaintiffs,  and  customers,  and  the 
tiireats  <tf  Injurious  consequences  to  future 
customers,  all  linked  together  in  a  campaign 
were  an  unlawful  annoyance  and  a  hurtful  Qui- 
sance  in  respect  of  the  free  access  to  the 
plaintiffs'  place  of  business.  It  was  not  lawful 
persuasion  or  Inducing.  It  was  not  a  mere 
appeal  to  the  sympathetic  aid  of  would-be  cus- 
tomers by  a  simple  statement  of  the  fact  of  the 
■trika  and  a  request  to  withhold  patronage. 
It  was  compelUiiK  every  customer  or  would-be 
customer  to  run  the  gauntlet  of  most  uncom- 
fortable pnblidty,  aggressive  and  annoying  im- 
portunity, libelous  attscks,  and  fear  of  injuri- 
ous consequences,  Ulegally  inflicted,  to  his  rep- 
utation and  standing  in  the  community. 
•  •  •  Violence  could  not  have  been  more 
cffectire.  It  was  moral  coercion  by  illegal 
aonoyance  and  obstruction,  and  it  tiiua  was 
plainly  a  conspiracy  [dting  nomerons  anthori- 
tieal. 

"A  law  which  operates  to  make  lawful  such 
a  wrong  as  is  described  In  plaintiffs'  complaint 
deprives  the  owner  of  the  business  and  the 
premises  of  his  property  without  due  process, 
and  cannot  be  held  valid  under  the  Fourteenth 
Amendment.   •   •  • 

'^t  is  argued  that,  wbUe  the  tight  to  conduct 
a  lawful  business  is  property,  the  conditions 
■orrounding  that  business,  such  as  regulations 
9t  the  state  for  maintaining  peace,  good  order, 
and  protection  against  disorder,  are  matters  In 
wU^  no  person  has  a  rested  right  The  eon* 
dnsion  to  which  this  inevitably  leads  in  this 
case  ia  that  the  state  may  withdraw  all  protec- 
tion to  a  property  right  1^  (ivU  or  criminal 
action  for  its  wrongful  injury,  if  the  injury  ia 
not  caused  by  violence.  «  *  * 

"The  due  process  dause  requires  that  every 
man  shall  have  the  protection  of  his  day  in 
Goort,  and  the  benefit  of  the  general  law,  a 
law  whidi  hears  before  it  condemns,  which 
proceeds  not  arUtrarily  or  eapridously,  but 
«pon  inqnirT,  and  renden  judgment  only  after 
trial,  so  that  every  dtiaeo  shall  hold  bis  Ufe. 
liberty,  property  and  immunities  under  the 
protection  of  the  general  rales  wbidi  govern 
sodety.  •  •  • 

"Here  is  a  direct  Invasion  of  the  ordinary 
business  and  property  rights  of  a  person,  un- 
lawful when  committed  by  any  one,  and  reme- 
diable because  of  Its  otherwise  Irreparable 
character  by  equitable  process,  except  when 
committed  hj  ex-emplt>yees  of  the  injured  per- 
•CHL  If  this  is  not  a  denial  of  the  equal  pro- 
tection of  the  laws,  then  it  is  hard  to  conceive 
what  would  be.  To  hold  It  not  to  be  would  be, 
to  use  the  expression  of  Mr.  Justice  Brewer 
in  OoU  G.  &  a  r.  R.  Co.  v.  EllU,  166  U.  S. 
190.  154,  41  Ii.  Ed  666,  667,  17  Sup.  Ct  Rep. 
ISO,  to  make  the  guaranty  of  the  eqnali^ 
danae  *a  rope  of  aand.'  *  •  • 

'Hhxr  eMKloaton.  that  pbdntUfa  are  denied 
the  equal  protection  of  the  lawa,  la  anstalned 
by  the  decisions  In  this  court,  (dtiug  many 
authorities]. 

It  Is  urged  that*  in  holding  paragraph  1464 


1T8 

invalid,  we  are  in  effect  holdhig  Iiwalld  sectiea 
20  of  the  Clayton  Act  *  *  *  Of  conrscr  we 
are  not  doing  so.   •   •  • 

"We  held  that  these  dauses  were  merely 
declaratory  of  what  had  always  been  the  law 
and  the  best  practice  4n  eqiUty,  and  we  thus 
applied  them.  The  construction  put  upon  the 
same  words  by  the  Arizona  Supreme  Court 
makes  these  clauses  of  parsgraph  1401  as  far 
from  those  of  section  20  of  the  Clayton  Act  in 
meaning  as  if  they  were  in  whoUy  Cerent 
Isnguage." 

On  December  6, 1^1,  the  Supreme  Court  of 
the  United  States  decided  the  case  of  Ameri' 
can  Steel  Foundries  v.  Trl-Clty  Central 
Trades  Council,  237  U.  S.  — ,  42  Sup.  Ot  72, 
66  L.  Ed.  — .  The  oplniMi  of  the  court,  de- 
livered by  Mr.  Chief  Justice  Taft,  contains  a 
constmcUon  of  section  20  of  the  Clayton  Act, 
together  with  a  full  diacuaslou  on  the  subject 
of  picketing.  The  plaintiff  was  a  New  Jw 
sey  corporation,  engaged  in  the  manufactnzf 
of  steel  products  in  the  state  of  Illlnola 
When  in  full  operation,  In  November,  1913, 
It  had  in  its  employ  1,600  men.  It  resumed 
operationa  In  April  following,  with  about  860 
regular  men.  A  trade  dispute  arose  as  to  the 
amount  of  wages.  The  Trades  CoudcU  ap- 
pointed a  committee  to  secure  a  reinstate- 
ment ot  the  previous  wages.  The  committee 
was  informed  that  the  plant  was  niit  as  an 
open  shop,  and  they  refused  to  deal  with  the 
committee,  but  were  ready  to  entertain  com- 
plaints made  by  employees.  On  April  22d  a 
strike  was  dedftred.  A  ^dket  was  eetabUsh- 
ed  about  the  i^ant  FlckeUng  was  carried  on 
tor  about  four  we^  without  cessation  by 
three  or  four  groups  ot  i^cfeeters,  each  gnmp 
eondsting  of  4  to  12  persons.  The  plaintiff 
company  aisled  for  rdlof,  and  an  Injunction 
was  issued  -by  the  District  Court  for  the 
Southern  District  of  Illinois  in  May,  1014, 
restraining  the  Trades  Goundl  and  certain 
individual  defendants  ftom  "the  use  of  per- 
suasion,  threats,  or  personal  injury,  Intimida- 
tion, suggestion  of  danger,  or  threats  of  vio- 
lence of  any  kind,**  thus  prev«iting  them 
from  hindering  or  obstructing  employees  of 
the  plaintiff  In  connection  with  Its  business. 
Picketing  at  or  near  the  premises  of  the 
plaintiff  was  likewise  forbidden.  The  defend- 
ants appealed  to  the  Circuit  Court  of  Ap> 
peats,  where  the  injunction  was  modified  by 
striking  out  the  word  "persuasion"  and  in- 
serting after  the  words  "restraining  picket- 
ing^ the  words  "In  a  threatening  or  intimi- 
dating manner."  See  Trl-Clty  Central  Trades 
Council  V.  American  Steel  Foundries  (C.  G. 
A)  238  Fed.  728.  Mr.  Chief  Justice  Taft,  in 
rendering  the  oplnon  of  the  court,  aftw  Quot- 
ing Eectlon  20  of  the  Clayton  Act,  among 
er  things  said: 

*lt  has  been  determined  by  this  court  that 
the  irreparable  injury  to  property  or  to  a  prop* 
erty  right  in  the  first  paragraph  of  section  20, 
indudea  injury  to  th^  business  of  an  emidoyer. 
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and  that  tiis  sfloond  paragraph  appUea  011I7  in 
casea  growing  out  of  a  dispute  concerning 
terms  or  eonditions  of  emploTment,  between  an 
employer  and  employee,  between  employers  and 
employeea^  or  between  empl<veea»  or  between 
persons  employed  and-  penona  aeekiiv 
ployment,  and  not  to  «n«h  dlapnte  between  an 
employer  and  peraona  who  are  nelHier  ex- 
employees  nor  aeeking  employment  •  •  • 

"The  prohibitiona  of  section  20,  material 
here,  are  those  vdildi  forbid  an  injunction 
against,  first,  recommending,  advising  or  per- 
suading others  by  peacefnl  means  to  cease  em- 
ployment and  labor;  second,  attending  at  any 
place  where  such  person  or  persons  may  law- 
fully be  for  the  purpose  of  peacefully  obtain- 
ing or  commonicating  information,  or  peaoe- 
fuUy  persuading  any  person  to  work  or  to  ab- 
st^  from  working;  third,  peaceably  asaem- 
bllng  in  a  lawful  manner  and  for  lawful  pur- 
poses. This  court  baa  already  called  attention 
in  tiie  Duplex  Case  to  the  emphasis  upon  the 
words  'peaceable'  and  lawful'  in  this  section. 
245  U.  S.  443,  473.  It  Is  clear  that  Congress 
wished  to  forbid  the  use  by  the  federal  courts 
of  their  equity  arm  to  prevent  peaceable  persua- 
sion by  employees,  discharged  or  expectant, 
in  promotion  of  their  aide  of  the  dispute,  and 
to  secure  them  against  jndidal  restraint  In 
obtaining  or  communicating  Information  in  any 
place  where  they  might  lawfully  be.  This  in- 
troduces no  new  principle  into  the  equity  Juris- 
prudence of  those  courts.  It  ia  merely  declara- 
tory of  what  was  the  best  practice  always. 
Congress  thought  it  wise  to  stabilize  this  rule 
of  action  and  render  it  uniform. 

"The  object  and  problem  of  Congress  iu  sec- 
tion 20,  and  Indeed,  of  courts  of  equity  before 
Ita  anactment,  was  to  recondle  the  rights  of 
the  employer  In  hia  business  and  in  the  access 
of  bis  employees  to  hia  place  of  business  and 
egress  therefrom  without  intimidation  or  ob- 
struction, on  the  one  hand,  and  the  right  of  the 
employees,  recent  or  expectant,  to  use  peace- 
able and  lawful  means  to  ioduce  present  em- 
ployees and  would-be  employees  to  Join  their 
ranks,  on  the  other.  If  in  their  attempts  at 
persuasion  or  communication  with  those  whom 
they  would  enlist  with  them,  those  of  the  labor 
side  adopt  methods  which  however  lawfal  in 
their  announced  purpose  inevitably  lead  to  in- 
timidation and  obstruction,  then  It  fa  the 
court's  duty,  whidi  the  terms  of  section  20  do 
not  modify,  so  to  limit  what  the  propagandists 
do  aa  to  time,  manner  and  place  aa  shall  pre- 
vent infractions  of  the  law  and  violations  of 
the  right  of  the  employees,  and  of  the  em- 
ployer for  whom  they  wish  to  work.   •   •  ♦ 

"How  far  may  men  go  in  persuasion  and  com- 
munication and  still  not  violate  the  right  of 
those  whom  they  would  influence?  In  going  to 
and  from  work,  men  have  a  right  to  aa  free 
a  paaaaga  without  obstruction  aa  the  streets 
afford,  consistent  with  the  right  of  others  to 
enjoy  the  same  privilege.  We  are  a  social 
people  and  the  accoating  by  one  of  another  in 
an  inoffensive  way  and  an  offer  by  one  to  com- 
municate and  discuss  information  with  a  view 
to  influencing  the  other's  action  are  not  re- 
garded as  aggression  or  a  violation  of  that 
other's  rights.  If,  however,  the  offer  ia  de< 
dined,  as  it  may  rightfully  be,  then  persistence, 
importunity,  following  and  dogging  l)ecome  un- 
jnatifiatde  annoyance  and  obstruction  whtdi  la 


likely  soon  to  savor  of  intimidation.  Prom  all 
of  thia,  the  person  sought  to  be  Influenced  baa 
a  right  to  be  free,  and  hia  employer  lias  a 
right  to  have  him  free. 

"The  nearer  this  importunate  intercepting  of 
employees  or  would-be  employees  is  to  the 
place  of  bosineas,  the  greater  the  obatruetion 
and  Interference  with  the  bnalnoBa  and  cspe- 
dally  with  the  property  right  of  access  of  th« 
employer.  Attempted  diacnssfon  and  argument 
of  this  kind  in  such  a  proximity  Is  certain  to 
attract  attention  and  congregation  of  the 
curious,  or.  It  may  be,  interested  bystanders, 
and  thus  to  Increase  the  obstruction  as  well 
aa  the  aspect  of  intimidation  wbidi  the  situ- 
ation quickly  assnmea.  *  *  *  AB  Informa- 
tion tendered,  all  arguments  advanced,  and  all 
persuasion  used  under  such  drcnmstanoes  wero 
intimidation.  They  could  not  be  otherwise.  It 
is  idle  to  talk  of  peaceful  communication  in 
sudi  a  place  and  under  audi  ecmditiona. 
•  a  ••• 

[B]  We  bare  aooted  lately  from  tta  fbre* 
gt^ug  decisions  because  th^  are  lUominattnK 
and  aiitlioritaav&  Hie  case  of  ^Tmax  t.  Oor- 
rigan,  supra.  Is  the  most  Important  case  In- 
volving trade  disputes  that  has  been  deter- 
mined In  years.  Under  that  opinion  constra- 
ins the  Fourteenth  Am^idment,  no  state  can 
pass  a  law  legalizing  snch  pi<±etlng  as  took 
place  in  the  Truax  Case.  The  opinion  by  Mr. 
Chief  Justice  Taft  In  the  case  of  American 
Steel  Foundries  t.  Trl-Olty  Central  Trader 
Council,  supra,  contalna  a  more  thorough 
discussion  at  the  subject  of  picketing  than 
was  made  by  that  court  prior  to  Its  rendition. 
The  others  cases  quoted  from  are  valuable 
precedents  In  determining  the  validity  of  oar 
statute. 

In  view  of  the  teaching  of  the  authorities, 
we  could  not  bold  chapter  346,  Laws  1919. 
valid  If  construed  to  be  a  Justification  of  the 
manner  and  method  of  picketing  In  the  case 
at  issue.  The  patrolling  was  not  done  for 
the  purpose  of  obtaining  Information,  nor  yet 
in  order  peacefully  to  persuade  the  employeea 
to  quit  work.  It  Is  a  case  of  boycotting.  Ha^ 
no  strike  existed,  would  it  have  been  lawful 
for  the  pldtets  employed  in  this  case  to  take 
their  stand  at  the  entrances  to  plalntlfTs 
places  of  business,  or  to  patrol  the  sidewalks 
In  front  thereof,  so  as  to  cause  the  entrance* 
to  such  stores  to  be  obstructed  to  some  ex- 
tent, and  during  all  the  business  hours  of  th» 
day.  week  after  we^  to  call  oat  in  loud 
tones,  draoimdng  plaintiff  to  Us  cuatonmra 
and  others,  advising  them  not  to  purchase 
anything  fron  him,  but  to  go  elsewhwe  if 
they  would  buy,  thus  causing  annc^ance  and. 
substantial  loss  In  business?  We  think  not. 
If  such  conduct  is  not  lawfal  In  the  abeenc* 
of  a  strike,  it  is  not  legalized  by  a  strike. 
A  man  has  a  right  to  pursue  his  vocation  la 
a  peaceful  manner. 

[I]  From  the  aothorltles  we  deduce  the  doc- 
trine that  It  Is  as  much  the  dut^  of  a  court 
of  equity  to  protect  a  man's  right  to  t<Alow 
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Us  lawful  bafldinM  wtthoat  ni^al  Intesrfei^ 
eoce  as  to  erant  Injunctive  relief  to  prevent 
the  detraction  of  bis  pbyslcal  property. 
The  first  Auts  of  the  state  Is  so  to  adminis- 
ter Its  laws  as  to  enforce  order.  Intlmtda- 
tloo  and  good  order  cannot  coexist  In  front  of 
the  entrances  to  plalntiflTa  stores. 
This  case  is  afltemed. 

McCOUBT.  J.,  took  BO  part  In  tlie  coiudd- 
eratico  of  this  caio. 


(Ufi  Or.  Bn> 


li  ra  RIGGS  St  •!. 


(Smrroaa  Oonrt  of  Oregoa.  Joh  8^  1922.) 

1.  Appeal  aad  error  «=»39e,  6l9-8ervlw  and 
Altai  af  notice  of  appeal  and  titsf  of  tran- 
soript  are  seoassary  JsrisdloUesal  steps. 

Tb9  service  and  filing  of  a  notice  of  appeal 
and  filing  of  a  transcript  of  appeal  are  neces* 
aarj  anecessire  jurisdictional  ateps,  withont 
whidi  an  appellate  eoort  cannot  hear  and  de- 
tarmine  an  appeaL 

2.  Tiaw  *»ll»(»)— Trastoript  kald  filed  wKbls 
M  days  frosi  parfaotlH  appeal. 

Under  Os.  U  i  S81,  proTidtng  ^at  the  time 
vttbin  -wMiA  an  act  ahoold  be  done  sball  be 
cMDpnted  hj  exdndiiig  the  first  day  and  laclud- 
iag  the  last,  mdeas  the  last  day  fall  upon  Sun- 
day, etc^  where  an  undertaking  on  Appeal  was 
dolj  served  and  filed  April  7tb,  which  in  the  ab- 
aonce  of  objections  to  the  sureties  thereon,  un- 
der section  560,  became  perfected  fire  days 
thereafter  or  on  April  13th,  a  transcript  of 
appeal  filed  on  Hay  ISth  waa  filed  wlthbi  the  SO 
days  allowed  by  section  tSB4r,  tiie  vpellant  be- 
ins  entitled  to  an  extra  day»  since  May  14th  fell 
on  Sunday. 

la  banc. 

In  the  matter  of  the  application  of  J.  Al- 
vln  Blsga  ftn^  others,  the  Board  of  Directors 
of  Central  Oregon  Irrigation  District,  for  a 
judicial  examlnaton  and  judgment  as  to  the 
x^larltr  and  legality  of  proceedings  in  con- 
nection with  organizing  the  diatrict,  the  pro- 
ceedings and  acts  of  the  Board  of  Directors 
of  the  district  subsequent  to  Ita  organization, 
and  tbe  acts  authorizing  the  Issue  and  sale  of 
certain  bonds.  On  motkm  to  dismiss  an  ap- 
peal from  the  dedsfam  of  tlw  drenit  court 
Motion  dented. 

Harrison  Allen  and  JcAia  R.  Letourette, 
both  of  Portland,  and  H.  H.  DeArmond,  of 
Bend,  for  the  motion. 

Paul  C  King  and  R.  B.  Hamtltcm,  both  of 
Bold,  opposed. 

BROWN,  3.  This  is  a  motion  to  dismiss 
an  appeal  in  the  matter  of  the  ai^Ucation  of 
J.  Alvin  Rlggs,  C.  H.  Hardy,  and  J.  G.  Mc- 
Ou^,  the  board  M  directors  of  Central  Ore 
gon  Irrigation  District,  a  municipal  corpora- 
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tlon,  tcr  the  validation  at  certain  proceed- 
ings and  acts  of  the  directors  and  district 
The  motion  is  grounded  upon  the  alleged 
failure  of  the  appellant  to  file  his  transcript 
within  the  time  reiiulred  by  statute. 

[1]  It  is  elementary  that  the  service  and 
filing  of  the  notice  of  appeal,  and  the  filing 
of  tbe  transcript  on  appeal,  are  necessary 
successive  jurlsdlcticmal  st^ps.  Unless  tak- 
en, this  court  cannot  proceed  to  hear  and  de- 
termine the  suit 

[2]  From  tbe  record,  it  appears  that  on 
March  28,  1922,  notice  of  ai^eal  was  served 
upon  respondents  and  filed  In  the  circuit 
court  of  Deschutes  county.  Or.  On  April  7, 
1022,  the  undertaking  on  appeal  was  duly 
served  and  filed,  and  tbe  transcript  on  ap- 
peal on  May  15th.  No  exception  was  taken 
to  the  sufficiency  of  the  sureties  <m  the  ap- 
peal bond,  hence  the  am>eal  became  perfected 
five  days  thereafter.  Section  6B(^  Or.  Ij. 

Oar  statnta  jwoTldes  tiia^ 

'^e  time  within  which  an  act  is  to  be  done, 
as  provided  in  this  Code,  shall  be  computed  by 
excluding  the  first  day  and  indadmg  tbe  last, 
unless  the  last  day  fall  upon  Sunday,  Chriat- 
mas,  or  other  nonjudidal  day,  in  which  case 
the  last  day  shall  also  be  exdnded."  Section 
531,  Or.  li. 

On  grounds  of  stare  decisis,  we  follow  tbe 
construction  of  the  foregoing  section  of  the 
Code  In  so  far  as  it  applies  to  appeals,  given 
In  a  per  curiam  opinion  where  It  was  said: 

"The  method  of  computing  time  within  which 
a  notice  of  appeal  should  be  served  and  filed- 
may  be  said  to  have  been  in  a  state  of  nncer- 
tainty  untU  the  case  of  XT.  S.  Nat.  Bank  v.  Shef- 
ler,  77  Or.  579,  14S  Pac.  51,  162  Pac.  234,  In 
which  case  it  was  held  by  this  court,  though  not 
without  dissent,  that  the  day  following  the  en- 
try of  a  ja^;ment  was  to  be  excluded  In  the 
computation  of  time.  This  role,  having  been 
generally  accepted  by  the  profession,  win  be 
adhered  to,  although  there  are  authorities  hold- 
ing a  contrary  doctrine."  In  re  Anderson's  Es- 
tate, De  Oolia  v.  Andersen,  decided  Mardi  9, 
1020  (Or.)  188  Pac.  164. 

To  like  effect  Is  Vincent  t.  First  Nat 
Bank,  76  Or.  579, 143  Pac.  1100, 149  Pac.  938. 

EzLcludlng  the  7th  day  of  April,  1922,  the, 
date  of  service  and  filing  of  the  undertaking, 
and  the  first  day  of  the  period  of  five  days 
following,  the  time  in  which  the  adverse  par- 
ties had  a  right  to  except  to  the  sufficiency 
of  the  sureties  expired  on  April  13th.  Hence 
the  appeal  In*  this  cause  became  complete  at 
the  end  of  that  day. 

Within  30  days  after  an  appeal  has  been 
perfected,  the  appellant  must  file  with  the 
clerk  of  the  appellate  court  his  transcript,^ 
and,  if  not  so  filed,  tbe  appeal  shaU  be  deem- . 
ed  abandoned,  unless  "the  trial,  court  or  tbe 
judge  thereof,  or  the  Supreme  Court  or  a- 
Justice  thereof,"  extend  the  time  for  filing 
'  such  transcript    Section' 564,  Or.  L.  '     "    "  ■ 
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April  1401  was  ttie  flnrt  day  oa  i^ch  flie 
app^lante  oonld  lawfully  have  filed  tb^ 
transcript  on  appeal.  Under  the  rule  laid 
down  by  our  statute  for  cunputUig  the  tbne 
in  whitib  an  act  may  be  done,  aa  amstraed 
by  tbe  dedsions  cited,  we  must  exdude  April 
14Ui.  By  computation  we  find  Oiat  the  p»iod 
ot  30  days  expired  on  Sunday,  Hay  14th,  and 
fw  Hiat  reason  the  appellants  were  oititled 
to  an  additional  day  in  which  to  file  their 
transcript 

How  time  shall  be  computed  la  a  matter 
which  has  been  litigated  sinoe  the  existence 
of  the  common  law.  In  the  computation  of 
the  period  ol  time,  the  contest  has  generally 
been:  Which  day  diall  be  Included  and 
which  wduded?  It  would  be  difficult,  how- 
eror,  to  extract  any  uniform  rule  from  the 
diverse  holdings  of  the  courts  on  this  quea- 
Wtm.  Habn  v.  Dlerkes,  S7  Mo.  574.  It  Is  not 
really  Important  whldi  rule  Is  ad<^ted«  but 
It  is  of  great  interest  to  the  profession  In  the 
practice  of  the  law  that  uncertainty  on  this 
subject  should  be  avoided.  Blake  v.  Crown- 
inshleld,  9  N.  H.  304-307.  We  are  famlUar 
with  all  the  holdings  of  our  court  upon  this 
subject  But  in  the  case  at  bar  the  appellant 
had  a  right  to  rely  upon  the  latest  expres- 
sion of  this  court  relating  to  the  ccmputatlon 
of  time  in  the  matter  of  appeals. 

It  has  been  written  that: 

"Parties  should  not  be  encouraged  to  seek 
re-examiDatioQ  of  determined  priociplea  and  to 
speAilate  on  a  fluctuation  of  the  law  with  every 
change  in  the  ezpoonders  of  It  Aa  to  many 
matters  of  frequent  occurrence,  the  establish- 
ment  of  stnne  certain  guide  is  of  more  sigmf- 
icance  than  the  precise  form  of  the  rule,  and 
substantial  justice  may  often  be  better  promot- 
ed by  adhering  to  an  erroneous  decision  than  by 
overthrowing  a  rule  once  estaUished.**  7  R. 
C.  L.  1000,  1001.  . 

The  motion  Is  denied. 


(US  Or. 

DEQIDIO  V.  STATE  INDUSTRIAL  ACC. 
COMMISSION. 

(Supreme  Court  of  Oregon.    May  81,  1922.) 

I.  Master  and  tervaat  «a94ie— Commission's 
fiaal  deolsioa  oa  applloatloa  for  oompmsatlos 
oMolashre  la  absaoos  of  apvaaL 

AH  qnestlons  arising  out  ttf  the  facts,  dr- 
cnmstances,  and  conditions  snrronndiDs  sn  in- 
jury for  which  a  claim  for  compensation  is  made 
under  Workmen's  Compensation  Law  (Or.  L. 
%%  6616,  6626)  existing  and  known  at  the  time 
of  the  dedsion  on  the  original  application  pro- 
vided for  by  section  6632  are  concluded  by  the 
final  dedsion  of  the  Industrial  Acddent  Com- 
mission on  tbe  application  nnless  an  appeal  is 
taken  to  the  drcoit  court  under  section  6637, 
as  amended  by  Laws  1921,  p.  564,  and  a  dif- 
ferent result  obt^ed. 


2.  Master  and  awvaat  «s^l9-Flaal  deolslo* 
oa  applleatlea  for  facraase  of  oompenaatlaa 
praraqalslta  to  appeal. 

To  authorize  a  rearrangement  of  compensa- 
tion provided  for  by  the  Workmen's  Compen- 
sation Law  (Or.  L.  %  6616,  and  section  6626, 
Rubd.  [i])  in  the  form  of  an  Increase  thereof, 
the  workman  must  comply  with  section  6632, 
Bubd.  (c),  by  filing  an  application  showing  a 
change  of  drcumstances  warranting  soch  in- 
crease, and  that  tbe  aggravation  of  disability 
for  whldi  the  Increase  is  daimed  has  tsken 
place  or  been  discovered  sfter  the  rate  of 
compensation  was  originally  established;  and 
a  final  dedsion  upon  sudi  an  application  by 
the  Industrial  Accident  OommiiBion  in  the 
exercise  of  the  powers  given  by  section  6611  is 
a  prerequisite  to  the  right  to  appeal  to  the 
drcuit  court  under  section  6637,  as  amended 
by  Laws  1921,  p.  664. 

3.  Master  aad  servant  «=94r  9— Letters  beM 
not  an  "applloatlon"  for  Increase  of  oompea- 
satloa  or  a  "dedsioa"  anthorlzlng  appo^ 

Letters  addressed  by  an  injured  workman 
to  the  State  Industrial  Accident  Commission 
asking  sn  Increase  or  rearrangement  of  com- 
pensation and  a  report  of  the  medical  examiner 
of  tbe  Commission  and  letters  of  the  Com- 
mission In  reply  &eZ<i  not  to  constitote  an  ap- 
plication under  Worfcmen'a  Compensation  Law 
(Or.  Lb  6632,  subd.  [c]),  for  increase  or  rear- 
rangement of  compensation,  nor  a  final  ded- 
sion from  which  an  appeal  under  section  6837 
was  authorized. 

[Ed.  Notf.— For  otiier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Applica- 
tion; Dedsion.] 

In  Banc; 

Appeal  from  Circuit  Court,  Multnomah 
Coun^;  H.  H.  Bdt,  Judge. 

Aptdlcatlon  by  Antonio  D^dlo  ftir  com- 
pensation xmAer  the  Workmen'a  Compensa- 
tion Law,  opposed  by  tbe  American  Exp<Hrt 
Lumber  Company,  employer.  The  State  In- 
dustrial Accident  Commission  made  a  final 
award,  and  subsequently  the  idalntiff  ap- 
plied to  the  Commission  for  an  additional 
award,  and  requested  and  was  given  a  med- 
ical examination,  and  snbsequeutly  served 
notice  of  appeal  Findings  and  Judgment 
In  the  drcuit  court  referring  the  claim  to 
tbe  Commission  and  directing  It  to  fix  compen- 
sation in  accordance  with  the  findings,  and 
the  Commission  appeals.  Judgment  of  dr- 
cuit court  reversed,  and  cause  remanded, 
with  direction  to  grant  the  Commission's 
moti(m  to  dismiss  the  ai^al. 

Jamea  West,  Aast  At^.  Gen.  (I.  H.  Tan 
WinklSh  Atty.  Gen.,  on  the  brief>,  tat  a^el- 
lant 

Walter  T.  McGulrk,  of  Portiand  (McGulrIc 
ft  Schneider,  of  Portland,  on  the  brief),  for 
reqxmdent; 

HcGOURT,  J.   This  appeal  la  proeecoted 

by  tbe  State  Industrial  Acddent  CommiaaiMi 


^a»For  otbw  oaass  sea  same  bvio  and  KSY-NUMBSK  in  «U  K«r-Numbar«d  Dlgwu  sad  Indezss 


Digitized  by  Google 


DEGIDIO  V.  STATE  INDUSTRIAL  ACC.  COMMISSION 
(107  F.) 


177 


from  a  Judgment  of  the  drcalt  court  for 
Multnomati  county  In  favor  of  plaintiff. 

On  January  23,  1920,  plaintiff  filed  with 
the  Commission  a  claim  for  compensation 
for  an  injury  to  his  arm  and  shoulder  sus- 
tained by  him  on  Jnnaary  1,  1920,  while  he 
was  emidoyed  by  the  Ameri<?an  Export  Lum- 
ber Company  at  Rainier,  Or.  Plaintiff  at 
the  time  was  subject  to  the  Oregon  Work- 
men's Compensation  Law  (Laws  1913,  p.  188),- 
and  the  Injury  Bustained  by  him  resulted 
from  an  accident  aridng  out  of  and  In  the 
course  of  bis  employmmt 

Klnal  action  was  taken  by  the  Oommlsston 
m  plalntiCTs  application  for  compensation 
on  3eptCTiber  22,  1920,  of  which  plaintiff 
was  forthwith  notified.  In  Its  dedsion  the 
Commission  found  that  plaintiff  was  dis- 
abled for  fire  months,  and  that  he  was  per- 
manently partially  disabled  to  the  extent  of 
the  loss  of  6  per  cent  function  of  his  right 
arm.  Based  upon  the  injury  thus  Connd,  the 
ConmilMlon  awarded  plaintiff  the  snm  of 
950(X85,  In  accordance  with  the  provisions 
of  the  Woitanw'B  Oompensatlon  Isw,  In 
full  settlement  of  any  and  all  claims  aris- 
ing ont  of  his  Injury.  The  sum  so  awarded 
was  paid  to  plaintiff  and  accepted  by  him. 
The  last  paymoit  was  made  on  Ottaber  26, 
iseo. 

Plaintlit  did  not  appeal  from  the  ded- 
skm  or  the  findings  <a  the  Oonualsston  above 
mentioned.  Plalntifl  on  Morembw  21,  1020, 
and  again  on  February  21, 1921,  wrote  to  the 
Commission,  complaining  that  hU  arm  sttU 
hurt  Um,  that  he  was  unable  to  woA  smne- 
Omes  when  It  was  very  bad.  finding  It  h^rd 
to  keep  bis  Job,  and  requested  the  Oommis- 
slon  to  advise  him  whether  he  was  entitled 
to  more  compaisation.  The  Commission  In 
each  Instance  promptly  replied  to  plaintltT's 
letter,  advising  him  that  the  award  <^  com- 
pensation In  his  favor  made  on  Septembw 
22,  1020.  was  final  and  in  fnll  settlement 
of  his  claim,  and  that  he  was  not  entitled 
to  further  compensation. 

On  August  12,  1921,  plaintiff  presented 
himself  at  the  Portland  office  of  the  Oom- 
mlasion,  and  requested  a  medical  examlna- 
tion.  A  medical  examiner  for  the  Commls- 
sioD  thereuiKm  examined  the  plaintiff,  and 
found  his  arm  freely  movable  In  all  dlrec- 
tlmia,  and  discovered  no  objective  dlSBblIit7, 
and  advised  plaintiff  that  there  was  no  rea- 
MHi  for  changing  the  award  previously  made. 

On  August  16,  1921.  the  plaintiff  directed 
tte  following  letter  to  the  Oommission: 

*1  am  writing  yon  in  reference  to  an  aed- 
dent  which  I  received  compensation  for  and 
thoo^t  that  I  was  an  right  But  same  in- 
Jnries  are  prraent  Iwtherbis  me  to  the  extent 
tbat  I  am  nnable  to  work  and  my  doctor  state* 
that  an  operation  may  be  necessary  rlglit  away, 
•0  I  am  writing  to  yon  througrh  his  reference 
in  hopes  that  I  may  b«  entitled  to  further  com- 
pensation.  My  doctor  is  Dr.  AJdn,  Gorbttt 
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Bldg.,  Portland,  Oregon.  And  case  in  qnestion 
is  82435. 

"Hoping  that  I  or  Dr.  Akin  might  receive  a 
reply  from  yonr  office,  X  remain.  *  •  •  " 

On  b^alf  of  the  Commission,  one  of  Its 
claim  agents,  on  August  19,  1921,  replied  to 
the  above  letter  as  follows: 

"Replying  to  your  letter  of  August  16,  wish 
to  say  that  you  were  advised  when  you  were  in 
our  Portland  office  August  12  that  the  Commis- 
sion wonld  not  be  ^sponsible  for  yonr  doctor 
bills.  You  have  already  received  the  entire 
amount  of  compensation  to  which  yon  are  en- 
titled under  the  provisions  of  the  law,  and  ac- 
cordingly there  is  no  further  action  for  the 
Commission  to  take  in  your  case.  Yours  truly. 
State  Industrial  Accident  Commission,  Claim 
Agent** 

On  August  21,  1921,  plaintiff  addressed 
another  lettor  to  the  Commission,  as  follows : 

"Reed,  your  letter  of  the  20th  faist,  and  will 
reply  wiU  say  I  was  to  Dr.  Akin  and  he  took 
an  X-ray  of  my  shoulder  and  discovered  that 
it  Is  tiad  shape.  Be  has  an  idea  that  there  is 
a  piece  of  bone  that  causes  the  shoulder  to 
pain  me,  and  to  get  It  in  shape  again  Dr.  Akin 
says  that  I  must  undergo  an  operation  to  get 
it  shape  again.  And  when  I  do  liave  to  have 
this  done  and  In  the  ho^ltal  who  Is  to  care  for 
my  family,  as  this  trouble  I  sm  having  with  my 
shoulder  snd  nnable  to  work  is  caused  from 
this  fall.  So  I  am  writing  to  ask  yon  to  do  the 
right  thing,  and  if  you  do  not  then  I  will  have 
to  take  other  measures.  Hoping  to  get  a  sat- 
isfactory answer  from  you,  I  remain.   •  ■  •   •  " 

To  the  last  above  letter  the  Commission, 
through  a  claim  agents  replied  on  Angost 
'23,  1921.  as  foUows: 

"This  acknowledges  receipt  of  your  letter  ttf 
August  21,  and  in  reply  we  desire  to  refer  yon 
to  ours  of  August  19.  You  were  informed  at 
that  time  that  the  Commission  wonld  take  no 
further  sction  on  your  case.  The  findings  and 
final  action  of  this  Commission  dated  Septem- 
ber 22,  1020,  covers  the  final  award  In  yonr 
claim.  Yours  truly,  State  In4  Accident  Com- 
mission, Claim  Agent" 

On  August  26,  1921,  plaintiff  filed  a  no> 
tice  of  appeal  in  the  drcnit  court,  In  wbidi 
he  gave  notice,  that  be  annealed  "ttom  the 
final  decision  of  (he  State  Industrial  Acci- 
dent Commission,  of  Oregon,  dated  August 
12,  August  19,  and  August  23,  1^1."  The 
action  of  the  Commisalon  at  which  plalntUTs 
notice  of  appeal  was  directed  was  the  re- 
port of  the  medical  examiner  to  the  Commis- 
sion of  the  physical  examination  of  plain- 
tiff had  August  12,  and  the  letters  of  August 
19  and  August  23,  1921,  directed  to  plain- 
tiff, which  are  above  set  out 

The  Commission  interposed  a  motlm  to 
dismiss  plaintiff's  said  appeal,  alleging  as  a 
reason  for  granting  its  motion  to  dismiss: 

*****  that  the  defendant  has  not  since 
Scptonbsr  22, 1920,  made  any  dedsion  relative 
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to  the  claim  of  Antooio  Degidio  for  compensa- 
tion nnder  chapter  1  of  title  87  of  Oreffoit 
Laws,  and  that  tbe  time  in  which  i^alntiff  Ib 
entitled  to  appeal  haa  long  ainco  ex^red." 

The  circuit  court  on  September  13,  1021, 
denied  and  oTerruled  tbe  motion  of  the  Com- 
mission to  dismiss  the  anneal,  and  proceed- 
ed to  try  the  matter  to  a  jury.  The  jury 
by  Its  verdict  found  that  there  was  an  ag- 
graratlon  of  plain  tiff's  Injury  snbaeqnent 
to  tbe  award  made  by  the  Commlssfon  of  a 
loss  of  26  per  cent,  function  of  his  right 
arm.  Upcm  this  Terdict  the  court  made  0iid- 
Ings  and  rmdered  a  judgment,  reforrlng  the 
claim  batA  to  the  Commission,  with  an  order 
directing  it  to  fix  the  compensation  in  ac- 
cordance with  the  findings  made  by  the 
court 

Tbe  first  queation  presented  by  this  appeal 
arises  ^pon  an  assignment  <^  error  predicat- 
ed upon  the  action .  of  the  ctrcolt  court  in 
orermling  defendant's  motim  to  dismiss 
plaintilTs  appeal  to  that  court 

The  Worbmrai's  Compensation  Law  desig- 
nates those  workmen  engaged  In  Iiazardous 
occupations  who  may  be  entitled  to  compen- 
sation under  its  provisions  (section  6616,  Or. 
L.),  describes  the  personal  injuries  for  which 
compensation  shall  be  awarded,  and  fixes  the 
amount  that  shall  be  paid  an  injured  work- 
man for  each  of  numerous  personal  injuries 
that  may  result  to  a  workman  when  any  of 
such  injuries  result  in  disability  to  an  ex- 
tent defined  by  the  statute,  and  also  fixes  the 
length  of  time  that  tbe  payments  to  the  in- 
jured workman  for  such  disability  may  con- 
tinue (section  66^  Or.  L.). 

The  State  Industrial  Accident  Commission 
Is  charged  with  the  administration  of  the 
provisions  of  tbe  Workmen's  Compoisation 
Law  (section  6611.  Or.  L.),  and  Is  giv&i  full 
power  and  authority  to  hear  and  determine 
all  questions  within  its  jurisdiction  (section 
6637,  Or.  L.,  as  amended  by  Act  Feb.  26, 
]»21  [Laws  1921,  c.  311]). 

The  power  and  jurlsdictlcm  thus  vested  in 
tbe  Commission  is  continuing,  and  by  virtue 
thereof  the  Commission  may  from  time  to 
time  modify  or  change  former  findings  or 
orders  where  the  circumstances  of  the  case 
justify  such  modification  or-diange.  Sec- 
tion 6632.  8ubd.(e).  Or.  L. 

In  order  to  obtain  tbe  compensation  pro- 
vided by  the  statute,  the  workman  or  his 
beneficiary  must  file  with  tbe  Commission 
an  application  for  such  compensation  on 
blanks  furnished  by  the  Commission.  Sec- 
tion 6632,  Biibd.(a),  Or.  L.  In  such  applica- 
tion the  claimant  must  furnish  and  state 
such  pertinent  facts  relating  to  tbe  Injury 
and  tbe  employment  of  the  workman  as  are 
called  for  by  the  blanks,  to  the  end  that  the 
Commission  may  Intelligently  pass  upon  the 
claim,  and  determine  with  reasonable  cer- 
tainty the  presence  or  absence,  aa  tbe  case 
may  be,  of  facts  and  drcumatances  author* 


izlng  compensation  under  tbe  statute.  TbB 
above-mentioned  requirement  of  filing  a  for* 
mal  claim  upon  blanks  furnished  by  tbe 
Commission  governs  applications  for  increase 
or  rearrangement  of  compensation  due  to 
aggravation  of  an  Injury,  upon  whldi  the 
rate  of  compensation  shall  have  been  estab- 
lished by  a  prior  final  decision  of  tbe  com- 
mission. Section  6632.  Bubd.(c),  Or.  L. 
•  [1]  All  questions  arising  out  of  the  facts, 
clrcumatantts,  and  ccmditions  surrounding  an 
injury  for  which  <dalm  for  compensation  is 
made,  existing  and  known  at  the  time  of  tbe 
decision  upon  tbe  original  application,  are 
concluded  by  the  final  decision  upon  that 
application,  unless  an  appeal  Is  taken  to  tbe 
circuit  court  and  a  different  result  oMained 
upon  such  appeal.  Section  6637,  Or.  L.,  as 
amended  by  Act  Feb.  26,  1921  (Laws  im, 
c.  311);  Iwanlcki  t.  State  Ind.  Acc.  Com. 
(Or.)  206  Pac  990;  Enneberg  v.  State  Ind. 
Acc.  Com.,  88  Or.  436,  167  Paa  810,  171  Pa& 
76S;  Grant  v.  State  Ind.  Acc  Com.  (Or.) 
201  Pac.  438. 

[2]  To  authorize  a  rearrangement  of  com- 
pensation, in  the  form  of  an  increase  of  such 
compensation,  the  application  therefor  must 
show  a  change  of  drcnmstances  that  war- 
rants such  Increase  or  rearrangement  (sec- 
tion 6632,  Bubd.  [c],  Or.  L.),  and  that  the  tig- 
gravati<Hi  of  disability  for  which  the  increase 
ot  compensation  is  claimed  has  taken  place 
or  has  been  discovered  after  the  rate  of 
compensatioD  was  originally  established  ^ecs 
tlon  6626,  aubd.[i].  Or.  U)  A  flnal  deci- 
sion upon  audi  an  apidlcatlon  la  a  prereq- 
uisite to  the  right  to  appeal  to  Uie  drenlt 
court 

[3]  The  letters  of  August  15th  and  Aogiut 
21st  addressed  by  tdaintiff  to  the  Oommia- 
sion  did  not  constitute  an  aK>licatton  for  an 
increase  or  rearrangement  of  compensation 
in  compliance  with  the  statute.  They 
amounted  to  no  more  than  notice  that  plain- 
tiff contemplated  making  such  an  applica- 
tion. Taken  singly  or  togethw,  the  r^wrt 
of  the  medical  examiner  for  the  Commission, 
made  August  12,  1921,  and  the  letters  of  the 
Commission  written  in  rei^  to  plaintiff*8 
letters,  and  dated  respectively  August  l9th 
and  August  23d,  did  not  constitute  a  deci- 
sion from  which  an  appeal  is  authorised. 
Euneberg  v.  State  Ind.  Acc.  Com.,  88  Or. 
430,  167  Pac.  310,  171  Pac  766;  Iwanlcki 
V.  State  Ind.  Acc  CJom.  (Or.)  206  Pac  990. 
The  letters  to  plaintiff  merely  referred  to 
the  flnal  decision  of  tbe  Conunisaion  upon 
plaintirs  claim,  dated  September  22,  1920, 
and  expressed  the  view  of  tfie  writer  (not 
the  Commission)  that  the  action  of  the  Com- 
mission then  taken  closed  tbe  case. 

The  record  of  tbe  aM>eal  to  the  circuit 
court  in  the  recent  case  of  Iwanlcki  v.  State 
Ind.  Acc.  Com.  (Or.)  205  Pac  990,  did  not 
differ  In  any  material  particular  from  the 
ree<H^  upon  appeal  to  the  circuit  court  tn 
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this  case.  There  It  was  beld  Out  tbe  let- 
tan  written  by  tbe  Ckmunlsslon  to  tbe  daim- 
tnt  did  not  constltnte  a  decision  fnm  wbich 
u  a^pefd  would  lie.  Bfr.  Cblef  JusUce  Bur- 
nett, speaking  for  tbe  court  In  the  Iwanlcki 
Case  said: 

"In  order,  therefore,  for  tbe  claimant  to  ob- 
tain an  increase  or  rearrangemeDt  of  compen- 
sation, be  must  make  an  appUcation  and  show 
some  ehanse  of  drcamatance  wbich  would  war- 
rant tiie  derired  increase. 

**It  is  not  contemplated  by  tbe  statute  that  a 
new  trial  shall  be  granted  and  the  ease  re- 
opened before  tbe  Commisdon  im  tbe  M  ap- 
plication.  •  •  • 

"The  letter  of  July  11,  being  merely  narratlTe 
of  iiust  occnrrences  happening  before  the  Com- 
mission, was  not  a  dedsion  witliin  the  meaning 
of  tbe  Bnneberg  Oate." 

The  drcnit  court  was  in  eaac  In  not  dls- 
mlaalng  tbe  aiipeal.  In  Tlev  of  the  craidn- 
slcn  ec^eawd  concerning  plaintiff's  appeal. 
It  la  nnnecessary  to  examine  Oie  other  qnes- 
tlona  arising  upon  tbe  record. 

Tbe  Jndgmoit  of  tbe  drcnit  court  is  re- 
vised, and  th^  case  rmanded  to  the  circuit 
eoort,  witb  directions  to  grant  defudant's 
motion  to  dismiss  the  appeal. 

BDBNDTT,  O.  J.,  took  no  part  In  the  con- 
sideration <tf  this  ca8& 


am  Or.  u> 

STRONG  el  al.  v. 


MOORE  et  al.* 


(Supreme  Court  of  Oregon.    June  6,  1922.) 

1.  VMMlor  aad  porohaser  «=>I8( I)— Option 
atreeaieat  Md  to  oeastftate  oontraet  be- 
tween vendor  and  purchaser. 

Though  an  option  giren  plaintiffs  by  de- 
fendants did  not  mention  the  diaposal  of  in- 
■nrance  money  in  case  of  a  fire  before  a  deed 
was  executed,  in  view  of  the  fact  that  it  war 
examined  and  approved  by  attorney  for  plain- 
tiffs and  adtnowledged  before  a  notary  one 
of  the  defendants,  it  coastitated  a  complete 
Btatement  of  the  agreement  of  defendants. 

2.  Vesdor  and  psrchaser  «=3l8(!/2)— ^'Option" 
iMpotee  ne  obligation  to  bay. 

An  "option"  is  a  contract  by  which  an 
owner  agrees  that  another  shall  have  '  tbe 
privilege  of  buying  property  at  a  fixed  price 
and  within  the  time  exprenly  or  impUedly 
prescribed  by  the  writing,  and  is  a  continuing 
offer,  and  though  It  i^ves  the  otittonee  tbe  right 
to  buy  if  be  chooses,  it  dees  not  impose  an  ob- 
ligation to  buy. 

fEd.  Note.— For  other  deflnitions,  see  Words 
and  nirases,  Ilrst  and  Second  Series,  Option.] 

3.  Voider  od  parehasor  «s>l8(^2)— Optioaee 
ha  so  lateroet  la  laad  sntll  he  aoeepts  op- 
ttoe. 

An  optionee  has  noddiv  except  the  right 
to  elect  to  boy  and  has  no  interest  in  land  un- 


til by  Us  aceeptanoe  ot  tbe  option  be  trans- 
forms the  option  Into  a  contract  of  sale  and 
changes  his  character  to  that  of  a  vendee, 
and  then  bis  interest  dates  from  tbe  accept- 
ance of  the  option. 

4.  Vender  aad  parohaaer  «s>l8(4)— Optloa 
given  without  eontlderatiea  niqr  he  with- 
drawn before  aooeptaaee,  hat  not  If  |ivm 

for  eoR&f deration. 

An  option  given  without  consideration  tnay 
be  withdrawn  before  acceptance,  bat  if  given 
for  consideration  it  cannot  be  withdrawn  be- 
fore the  expiration  of  the  prescribed  time, 
withoat  the  consent  of  ttie  optionees. 

5.  Vender  awl  psrehaser  «S9I8(3)— Aeeept- 
aaco  of  option  ereatee  oeatraot  of  sale. 

The  acceptance  of  an  option  by  an  optionee 
creates  a  contract  of  sale,  and  his  Interest  In 
the  laud  dates  from  his  acceptance  of  the  op- 
tion. 

6.  Vendor  and  purohasor  «s»l8(3)— To  be  ea- 
pable  of  speoiflo  performanoa,  aoeeptaaoe  of 
option  must  oonfomi  to  terms  of  offer. 

In  order  to  effect  a  contract  of  sale  capable 
of  specific  performance,  the  acceptance  of  an 
option  must  conform  with  the  terms  of  the 
offer,  and  ordinarily  must  be  unequivocal,  abao- 
lute,  and  uncondiUonaL 

7.  Coatraott  «»309(2)-Osstrsetlea  of  large 
part  of  sahjeot-matter  termlaatea  oostraet. 

Where  from  the  nature  of  a  contract  tbe 
parties  must  have  contemplated  the  continued 
existence  of  Its  subject-matter,  In  the  absence 
of  agreement  that  the  snbject-matter  shall  ex- 
ist, the  contract  is  subject  to  an  implied  con- 
dition that,  if  the  subject-matter  or  a  large  or 
important  part  of  It  has  ceased  to  exist  at  tbe 
time  of  performance,  tmA  party  is  discharged 
from  the  'contract. 

8.  Vendor  aad  porohaser  ^57— Optionee  beW 
sot  entitled  to  lasuranoe  money  on  lots  of 
buildings  by  fire. 

Where  during  the  continuance  of  an  option 
to  purchase  land  a  building  insured  for  $34,- 
000  was  destroyed  by  fire,  tbe  optionees  were 
not  entitied  to  accept  contract  and  to  require 
tbe  optionora  to  aocount  tor  the  insurance 
money. 

In  Banc 

Appeal  from  Circuit  Court,  Hnltnomab 

County;  John  McCourt,  Judge. 

Suit  by  Margaret  H.  Strong  and  anothev^ 
against  B.  H.  Moore  and  another.  From  de- 
cree that  plaintiffs  should  pay  the  cleric  of 
court  certain  amount  of  money,  and  that  de- 
fendants should  convey  certain  property  to 
plaintiffs,  plaintiffs  appeal,  and  defendants 
file  a  cross-appeal.    Suit  dismissed. 

This  is  a  salt  brought  by  Uargaret  H. 
Strimg  and  Kate  B.  Henderson  against  Bm 
H.  Moore  and  Mabd  B.  Moore  to  enforce  an 
alleged  contract  for  the  sale  of  land  claimed 
to  have  been  created  by  tbe  asserted  accept- 
ance of  an  option.  In  snne  reveets  the  evt- 
denoe  is  contradictory.  It  will  net  be  neoes- 
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sary  to  give  a  detailed  account  of  the  testi- 
mony of  the  TarlouB  witQessee,  because  after 
a  careful  examination  of  the  record  of  the 
evidence  we  are  satlsfled  with  the  findings 
of  fact  made  by  the  trial  judge  who  had  the 
advantage  of  seeing  and  hearing  the  witness- 
es; and  so  It  Is  sumdent  to  say,  without 
further  discussion,  that  we  approve  the  flnd- 
inga  of  fact  made  by  the  trial  court 

George  W.  Brown,  Fannie  B.  Brown,  and 
Melville  W.  Brown  owned  the  west  55  feet 
of  lot  5  and  the  west  65  feet  of  the  south  8 
feet  of  lot  6  in  block  251  In  the  city  ta  Port- 
land, on  which  was  standing  an  apartment 
house  known  as  Elton  court  Emma  G. 
Bobinson  was  authorized  by  [^ntiffs  to  act 
"for  them  in  connection  with  realty  trans- 
actions." While  acting  as  such  agent,  Emma 
G.  Bobinson  on  June  8,  1020,  took  In  her  own 
name,  but  for  the  benefit  of  the  plaintiffs, 
an  option  from  the  Browns.  Ehnma  G.  Robin- 
son paid  the  Browns  $1,000  for  the  option. 
The  premises  were  described  in  the  option 
thus: 

"TRie  following  described  real  property  to 
wit:  The  west  55  feet  of  lot  5  and  the  west  55 
feet  of  the  south  8  feet  <tf  lot  (t,  in  block  251 
in  the  dty  nt  Portland.  Uoltnomah  county, 
Oregon." 

The  purchase  price  was  fixed  at  $36,000. 
"to  be  paid  as  follows:  $1,000.00  cash  tins  day 
paid  as  alwre  set  out,  $10,000.00  cash  on  deliv- 
ery of  deed,  $25,000.00  in  the  form  of  a  promis- 
sory note,  to  be  secured  by  first  mortgage  upon 
the  above-described  property,  said  note  and 
mortgage  to  be  executed  and  delivered  at  the 
time  of  delivery  of  deed,  and  to  be  dated  at  that 
time  and  to  be  payable  on  or  before  five  years 
after  date  and  to  bear  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  quarter  yearly." 

The  owners  agreed  to  furnish  an  abstract 
showing  the  title  free  from  incumbrance 
except  the  second  half  of  taxes  for  the  year 

1919.  It  was  provided  tha1>— 

It  the  title  "proves  valid  and  marketable,  and 
the  purchaser  fails  to  consummate  the  pur- 
chase within  thirty  days  from  date  of  the  ap- 
proval of  title,  the  $1,000.00  deposit  paid  aa 
above  set  out  shall  become  forfeited  and  be 
retained  by  the  said  owners." 

An  abstract  was  famished  on  June  14, 

1920,  showing  the  required  title.  After  re- 
ceiving the  abstract  Emma  G,  Robinson — 

"took  up  with  defendants  herein  named  the 
matter  of  securing  a  loan  upon  said  property 
sufficient  to  complete  said  purchase."  "Said 
defendants  did  not  procure  the  loan  for  the 
plaintiffs  in  time  to  complete  the  taking  up  of 
said  option,  and  defendants  were  nnwilling  to 
make  said  loan,  and  upon  the  14th  day  of  July, 
1020,  plaintiffs,  acting  through  said  Emma  0. 
Robinson,  their  agent  agreed  to  sell,  assign 
and  transfer  to  defendants  all  rights  conferred 
upon  plaintiffs  by  said  option,  in  consideration 
of  the  agreement  made  by  the  defendants  to 
complete  said  option  by  complying  with  all  of 
the  terms  thereof,  (2)  the  repayment  to  plaln- 


tiffs  the  sum  of  one  thousand  doUars,  paid  to 
secure  said  option,  and  (3)  the  execution  and 
delivery  to  plaintiffs  of  a  written  option  to 
purchase  said  real  property  from  defendants 
on  or  before  January  15,  1921,  at  a  price  of 
$38,500,  payable  $13,600  cash  at  the  time 
plaintiffs  should  elect  to  purchase  the  property 
under  the  option,  and  the  balance  to  be  paid 
assuming  a  mortgage  upon  the  property  for 
$25,000,  due  five  years  after  date,  bearing  in- 
terest at  six  per  cent  payable  semiannually, 
which  mortgage  was  to  be  given  by  defendants 
upon  completing  said  option  as  aforesaid.** 

The  option  held  by  Emma  G.  Robinson 
was  transferred  to  the  defoidants.  The 
Browns  agreed  to  extend  this  option  one  day. 
On  July  15,  1920,  the  Moores  exercised  the 
right  conferred  by  the  option  and  paid  $10,- 
000  to  the  Browns,  gave  their  note  to  the 
Browns  for  $25,000,  together  with  a  mort- 
gage  on  the  real  property  to  secure  the  note, 
received  a  deed  from  the  Browns,  and  "con* 
temporaneously  with  said  transaction  the  de- 
fendants paid  to  said  Emma  G.  Riobinaon  the 
sum  of  $1,000.  the  amount  which  she  tad 
paid  to"  the  Browns. 

"As  a  part  of  the  entire  transaction,  defend- 
ants on  July  16,  1920,  after  the  defendants  had 

acquired  title  to  said  real  property"  executed 
and  deUvered  to  the  plaintiffs  an  option  by  the 
terms  of  which  the  plaintiffs  were  given  the 
"exdusive  right  to  purchase  or  eell  the  follow- 
ing described  real  property,  to  wit:  The  west 
55  feet  of  lot  6  and  the  west  55  feet  of  the 
aouth  8  feet  of  lot  6  in  block  251.  in  the  <ity 
of  Portland,  Multnomah  county,  state  of  Ore- 
gon, for  a  period  of  six  months  from  tttls  date, 
and  for  the  following  amounts  of  money,  to 
vnt:  $13,500.00  cash  and  aaeuming  and  agree- 
ing to  pay  a  note  and  mortgage  this  date  exe- 
cuted for  the  sum  of  $25,000.00,  bearing  inter- 
est at  the  rate  of  6  per  cent,  per  annum.** 

The  Moores  agreed  to  famish  an.ahstract 
showing  title  free  from  Incumbrances  except 
the  mortgage  for  $26,000,  and  they  also 
agreed: 

"Upon  the  payment  of  the  aum  of  $13,600 
as  hereinbefore  provided,  that  we  will  execute 
a  full  warranty  deed  to  the  above-described 
real  property  In  favor  of"  the  plalndffs. 

The  Browns  were  carrying  insurance  on 
the  hullding  amounting  to  $34,000  when  on 
June  8,  1920.  they  gave  the  option  to  Emma 
G.  RobIns<m,  and  they  continued  to  carry 
this  Insurance  imtll  they  conveyed  to  the 
Moores.  The  mortgage  given  by  the  Moores 
required  "that  the  property  should  be  Insured 
against  loss  by  fire  to  the  amount  of  et  least 
$25,000.00,  and  that  the  Indemnity  provided 
by  the  insurance  policies  diould  be  made 
payable  to  the  mortgagee  aa  his  interest 
might  appear,"  and  on  July  16,  1920,  when 
the  Moores  purchased  the  property  they  paid 
to  the  Browns  $230.89.  the  amount  of  the 
unearned  premlnms  on  the  Insurance  policies, 
and  tb«  policies  waet  thereapon  aasicned  t* 
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the  Sfoores  ivlth  tbe  loss  made  payable  to 
the  mortgagees  as  tbelr  Interest  ml|^t  ap- 
pear. 

On  August  7,  1920,  **a  fire  totally  destroyed 
the  roof  and  Interior  of  said  building  and 
partially  destroyed  the  walls  thereof,"  and 
afterwards  the  Insurers  "paid  to  the  defend- 
ants and  said  mortgagees  as  provided  by  the 
terms  of  the  several  insurance  policies  and 
said  mortgage  the  sum  of  $34,000.00  and 
thereby  dladiarged  said  mortgage  of  $2S,000.- 
00  upon  satd  iH^mises  given  by  defendants  as 
aforesaid  on  or  about  July  IB,  1920." 

On  December  16,  1920,  the  plalntifTs  serv- 
ed npon  defendants  a  writing  notifying  the 
defendants  that  the  plaintiffs  elected  to  ex- 
erdae  tbe  right  givot  tqr  the  option  of  July 
ISb  1A20,  and  stating: 

"^e,  the  ondersigned,  hereby  tender  to  yon 
913,600.00  iq  cash,  we  to  reeelre  from  yon  the 
foUowins":  An  abstract,  a  warranty  deed,  coq- 
taimns  covenants  of  warranty  "except  ae  to 
the  first  mortgage  of  $26,000,"  and  "said  B.  H. 
Moore  and  Mabel  E.  Moore  to  furnish  and 
tamsfer  all  their  right,  title  and  interest  in  and 
to  insorance  policies  covering  the  improve- 
raents  on  the  above-described  real  estate  npon 
which  there  has  been  an  adjo^oated  loas  fonnd 
payable  of  $34,000.00,  we  to  take  said  in- 
Borance  free  and  clear  from  all  daims  against 
tb%  same  except  as  to  the  rights  of  said  first 
mortgage  hereinabove  set  forth'   •   *  • 

'The  baildingB  npon  said  property  having 
been  materially  damaged  by  fire  during  the  life 
of  said  option  we  hereby  demand  that  the 
sums  of  money  due  or  to  become  due  under 
said  policies  of  insurance  and  the  rights  tfaere- 
nnder  be  assigned  to  as  in  lien  of  the  damaged 
bafUing,  demanding  this  as  our  r^hts  under 
said  option  and  making  this  as  a  formal  ten- 
der in  writing  of  complete  performance  of  all 
tte  duties  and  obligations  devolving  upon  the 
ondersigned  nnder  the  terms  of  said  option." 


On  December  24,  1920,  tbe  plaintiffs  nod- 
fled  tbe  defendants  that— 

On  December  27,  they  woulu  meet  the  defend- 
ants at  the  pitice  "where  B.  H.  Moore  makes  his 
headquarters,"  to  complete  "the  taking  up  of 
said  option;"  and,  accordingly  on  December  27, 
"the  plaintiffs,  by  and  through  their  attorney, 
toidered  to  said  defendants  $13,600,  provided 
tbe  defendants  here  would  convey  said  real 
property  to  plaintiffs  subject  to  said  mortgage 
of  $2S.OOO,  and  pay  to  the  said  plaintiffs  the 
anm  of  $34,000  received  from  Insaranee  upon 
the  building  upon  said  property,  and  that  tbe 
defendants  refused  said  offer,  and  said  defend- 
ants tendered  in  lieu  thereof  a  deed  to  tbe 
plaintiffs  and  a  mortg^e  to  be  executed  by  said 
plaintiffs,  payable  to  said  defenbmte  in  tiie 
of  $25,000." 


In  Oielr  complaint  the  plaintiffs  allege 
tiiat— 

They  "c^er  to  pay  to  said  defendants  or  to 
the  order  of  this  court,  the  sum  of  $18,600, 
l«gal  tender  according  to  the  lawa  of  the  itate 
of  Oregon,  upon  the<execDtion  and  delivery  by 
the  defendants  of  a  deed,  *  .*  ■*  together 
vlth  an  accoonting  for  the  Insaranee  polldes 


181 


covering  said  property,  or  a  right  to  said 
policies  held  by  said  defendants,  and  fuU  pay- 
ment to  plaintiffs  of  the  moneys  received  by 
defendants  In  said  insaranee  poUdes." 

The  decree  of  the  rircult  court  directed  tbe 
plaintiffs  to  pay  to  the  clerk  of  the  court 
the  sum  of  $13,600  within  10  days,  and  that 
the  defendants  should  convey  the  pr(^>erty 
to  tbe  plaintiffs  1^  n  warrants^'  deed  free  trtm 
incumbrances. 

The  plaintiffs  appealed,  and  the  defend- 
ants filed  a  oross-appeal. 

Appdlanta,  pro  8& 

Josevh.  Han^  &  UtOefi^  of  Portland, 
tor  reaiK»idents. 


HARRIS,  J.  (after  stating  the  facts  as 
above).  [11  Reduced  to  brief  term^  the  situ- 
ation presented  by  the  record  la  one  where 
Emma  0.  Robinson  by  the  payment  of  $1,000 
acquired  from  the  Browns  an  option  whereby 
she  could  purchase  the  real  property  owned 
by  the  Browns  by  paying  within  a  prescribed 
time  the  additional  sum  of  $10,000  and  giv- 
ing a  note  for  $25,000  secured  by  a  mortgage 
on  tbe  premises;  and,  being  tinaUe  to  bor- 
row the  funds  with  which  to  make  the  neces- 
sary additional  payment,  she  transferred  her 
option  to  the  Moores  In  oonrideratlon  of  the 
payment  to  her  of  $1,000,  the  exercise  by  the 
Moores  of  the  right  to  purchase  the  property 
from  tbe  Browns,  and  the  giving  of  an  option 
by  the  Moores  to  tbe  plaintiffs  entitling  the 
latter  within  six  months  to  purcdiase  tbe 
property  by  paying  $13,500  and  assuming 
the  payment  of  the  mortgage  of  $25,000. 
[Neither  the  opttcm  of  June  8th  nor  the  one 
of  July  15th  speaks  of  Insurance.  Both  op- 
tions are  silent  up<m  that  subject.'  It  is  true 
that  there  was  testimony  in  behalf  of  plain- 
tiffs, contradicted,  however,  by  the  d^end- 
ants,  indirectly  tf  not  directly  charging  that 
the  Moores  agreed  to  carry  Insurance  for  the 
benefit  of  the  plaintiffs,  and  that  the  alleged 
agreement  concerning  Insurance  should  have 
bem  expressed  in  tbe  option  of  July  16tb ; 
but  it  is  also  true  that  the  uncontradicted 
evidence  Is  that  tbe  option  of  July  15th  was 
submitted  to  Wilson  T.  Hume,  the  attorney 
for  the  plaintiffs,  for  examination,  and  was 
approved  by  him ;  and,  furthermore,  this 
option  was  acknowledged  by  Ben  H.  Moore 
before  Wilson  T.  Hume  as  notary  public. 
Furthermore,  tbe  complaint  does  not  ask  for 
a  reformation  of  the  option.  The  writing  of 
July  15th  must  therefore  be  accepted  as  a 
comfdete  statement  of  tbe  agreement  of  the 
Moores.  The  building  was  Insured  for  $34,- 
000.  Tbe  cost  of  the  insurance  was  paid  by 
the  Moores.  The  land,  after  the  destruction 
of  the  building,  was  valued  at  $20,000,  The 
policies  required  the  payment  of  the  insur- 
ance to  the  mortgagees  as  th^  interest 
might  appear,  and  the  remainder,  if  any,  to 
the  Moores.  The  building  was  totally  tie- 
stroyed  by  fire  on  Augnat  Y;  1920.  The  Is- 
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Rurers  paid  $34,000,  the  full  amoimt  of  tbe 
Insurance ;  the  Browns  receiving  the  amount 
of  their  mortgage  and  the  Moores  receiving 
the  balance  of  the  Insurance  money.  Tbe 
plaintiffs  did  not  accept  or  attempt  to  accept 
the  option  of  July  15th  until  after  tbe  fire. 
The  tender  of  $13,500  made  by  the  plaintiffs 
was  on  each  occasion  upon  the  condition  that 
the  defendants  account  for  the  moneys  paid 
by  the  Insurance  companies. 

The  def«idants  contend  that  the  tenders 
made  In  December,  although  made  within 
the  time  allowed  by  the  option,  were  condl- 
tlimal  and  not  in  conformity  with  the  offer 
contained  In  the  option,  and  that  therefore 
the  plaintiffs  are  not  entitled  to  any  relief 
whatever.  'The  plaintiffs  insist  that  the  in- 
surance money  In  equity  represents  the  baild- 
ing,  and  must  be  paid  to  the  plaintiffs  in 
Hen  of  tbe  building  which  has  been  destroyed. 

[2]  Tbe  rights  and  obligations  arising  out 
of  an  option  to  purchase  are  to  be  contrasted 
rather  than  merely  to  be  compared  with  the 
•rights  and  obligations  arising  out  of  a  con- 
tract of  sale.  An  option  Is  simply  a  c«itract 
hy  which  an  owner  agrees  that  another  shall 
have  the  privilege  of  buying  bis  property  at 
a  fixed  price  and  within  the  time  expressly 
or  impliedly  prescribed  by  the  writing.  The 
optionee  is  not  obliged  to  buy,  althongjl  he 
may,  if  he  chooses,  elect  to  buy.  A  contract 
of  sale  imposai  upon  tbe  vendee  an  obliga- 
tion to  boy.  An  option  confers  a  privilege 
or  right  to  elect  to  buy,  but  It  does  not  Im- 
pose any  obligation  to  buy.  Fargo  v.  Wade, 
72  Or.  477,  479,  142  Pac.  830,  U  R.  A.  1&15A, 
271 ;  Hanscom  t.  Blanchard,  117  Me.  501, 106 
Atl.  2»1,  3  A.  L.  Rl  646 ;  Stelson  v.  Halgler, 
m  Colo.  200, 166  Pac.  266.  S  A.  U  B.  660;  27 
R.  a  K  S&4,  836. 

[S]  An  option  does  not  paa»  to  tbe  <9tlonee 
any  interest  In  the  land ;  but  a  contract  <rf 
Rale  does  traiurfer  to  tbe  vendee  an  Interest 
In  the  land :  and  therefore  a  person  appear- 
ing In  the  <Aaracter  of  an  optionee  possesses 
nothing  except  the  right  to  elect  to  buy,  and 
he  has  no  Interest  in  tbe  land  until  by  bis 
acceptance  of  tbe  option  be  transforms  the 
option  into  a  contract  of  sale  and  changes  his 
character  from  that  of  an  optionee  to  that 
of  a  vendee.  Klngsley  v.  Kressly,  60  Or.  167, 
172.  Ill  Pac.  385,  118  Pac.  678,  Ann.  Gas. 
1013E,  746;  Gamble  T.  Garlock.  116  Minn.  59, 
133  N.  W.  175,  Ann.  Caa.  1913A,  1294. 

[4'J  An  option  Is  a  continuing  offer.  If  the 
option  Is  without  consideration  It  may  be 
withdrawn  before  acceptance;  but  if  it  was 
given  for  a  conslderatloo  it  cannot  be  with- 
drawn before  the  expiration  of  the  prescrib- 
ed time  without  the  consent  of  the  optionee. 
Sprague  v.  Schotte,  48  Or.  000,  87  Pac.  1046 ; 
Mossle  V.  Cyrus,  61  Or.  17,  19,  119  Pac.  485, 
624 :  note  In  S  A.  L.  R.  680. 

[S]  If  the  optionee  accepts  the  option,  the 
acceptance  produces  a  contract  of  sale  with 
mutual  obligations  and  remedlea.  Sprague 


V.  Schotte,  48  Or.  609,  87  Pac.  1046;  Hoiise 
V.  Jackson,  24  Or.  80,  95,  32  Pac.  1027.  So 
long  as  a  person  stands  in  the  position  oet  an 
optionee,  his  rights  are  those  of  an  optlcmee, 
and  his  rights  as  a  vendee  do  not  come  Into 
existence  until  he  occupies  the  position  of 
a  vendee.  When  by  accepting  an  option  a 
person  changes  his  position  from  that  of  an 
optionee  to  that  of  a  purchaser,  the  interest 
In  the  land  created  by  the  contract  of  sale 
dates,  in  this  Jurisdiction,  from  the  date  of 
the  contract  of  sale,  and  Is  not  by  force  of  a 
fiction  deemed  to  date  from  tbe  date  of  tlw 
option.  Sprague  v.  Schotte,  48  Or.  OOO,  87 
Pac.  1046.  See,  also,  Oaldw^  t.  Frazier,  66 
Kan.  24,  68  Pac.  1076;  Gilbert  t.  Port,  28 
Ohio  St  276. 

[I]  In  order  to  effect  a  contract  of  sale 
capable  of  specific  performance,  the  accept- 
ance of  an  option  must  conform  wltb  tbe 
terms  of  the  offer,  and  ordinarily  must  be 
unegnlrocal,  absolute,  and  unconditional- 
Friendly  v.  fflwert,  67  Or.  699,  610,  100  Pac. 
404,  111  Pac.  690,  112  Pae.  1086,  Ann.  Gas; 
1913A,  357;  Wetherby  v,  Grlswold,  75  Or. 
468,  474,  147  Pac.  388;  Leadbetter  t.  Price 
(Or.)  202  Pac.  104,  108;  Olarfc  v,  Borr,  85 
Wis.  649,  65  N.  W.  401. 

Whether  or  not  the  tenders  relied  upon  by 
the  plaintiffs  consUtute  sndk  an  acceptance 
as  Is  required  by  the  law  depends  upon 
whether  the  plaintiffs  are  entitled  to  an  ac- 
counting of  the  Insurance  money.  Wbm  tike 
fire  occurred  the  plaintiffs  were  mere  op- 
tionees, and  possessed  nothing  except  a  bald 
right  to  elect  to  buy,  and  did  not  have  any 
legal  or  equitable  interest  In  tbe  land.  How- 
ever, if  for  tbe  purposes  of  diaraaBi(m  it  be 
supposed  that  a  binding  contract  d  sale  -waa 
In  existence  when  tbe  fire  occurred.  It  wiU 
be  ft>und  that  some  courts  follow  me  role 
and  other  eonrta  adhere  to  a  different  rale^ 
tbe  difference  in  the  roles  resulting  Crom 
the  dlffoence  in  views  aa  to  whetb»,  in  tbe 
absrace  of  an  agreement  concerning  the  mat- 
ter, tbe  loss  in  case  of  fire  falls  npon  tlie 
vendor  or  upon  the  vendee. 

A  majority  of  the  coorts  take  tiie  view 
that  by  a  contract  of  sale  the  vendee  becomes 
in  equity  the  owner  of  the  land  with  tbe 
vendor,  holding  the  legal  title  as  security  for 
the  purchase  price,  with  the  result  that.  In 
the  absence  of  a  stipulation  npon  the  snbject- 
matter,  loss  of  a  building  by  flre  or  otb^wiae 
without  fiiult  on  tbe  part  of  either  party 
falls  upon  the  vendee.  Sewell  v.  Undertkill. 
197  N.  T.  168,  90  N.  B.  430,  27  L.  R.  A,  (N. 
S.)  233,  134  Am.  St  Rep.  863,  IS  Ann.  Oas. 
795;  27  R.  C.  L.  566;  note  in  9  Ann.  Caa. 
1053.  In  jurisdictions  ^ere  the  loss  of  a 
building  caused  by  accident  falls  upcm  tbe 
vendee  tbe  courts  necessarily,  In  order  to  be 
consistent,  b(Hd  that  If  the  vendor  rec^vea 
insurance  money  the  vendee  Is  entitled  In 
equity  as  between  himself  and  tbe  vendor  to 
demand  tbat  the  Insurance  money  be  awUetf 
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on  tbe  pnnaiaae  price  or  to  tiie  restoration  (tf 
Qw  propeitr.   27  R  0.  li.  569. 

[7]  Thirty-sereB  years  ago  Oregon  adcq^ted 
ud  bas  lately  reafllnned  the  Tiew  Aat  where 
fnm  the  natDve  of  the  contract  It  appeara, 
u  it  does  here,  that  the  imrtles  must  fron 
tbe  beginning  have  ccmtonplated  the  contin- 
ued existence  of  tbe  snbject-matter  of  the 
contract,  then,  in  the  absence  of  an  agree- 
ment that  the  BDbJect-matter  shall  exist;  tbe 
cmtract  la  to  be  construed  as  subject  to  an 
implied  condition  that,  if  the  subjectmatter 
V  a  lai^  or  Important  part  of  It  has  ceased 
to  when  the  time  for  performance  ar- 
rires,  eadb  party  Is  discharged  from  the 
contract,  the  vendor  from  his  obligation  to 
eaavey  and  the  veodee  from  his  obligation 
to  pay ;  and  the  vendw  can  nether  recover 
nor  Ktaln  any  part  of  the  parchase  price. 
In  tbe  instant  case  the  prmlses  viexe  to  be 
omveyed  for  an  entire  price,  and  since  the 
bonding  was  Insured  for  $34,000  and  tbe  land 
Is  Tslned  at  $20,000,  It  Is  manifest  that  the 
hnllding  was  a  very  large  part  of  the  snb- 
Ject-matter.  Powell  Daytm  &  Sheridan 
G.  R.  R.  Co..  12  Or.  488,  8  Pa&  644;  Elmore 
T.  Stephens-Rnssell  Co^  88  Or.  60e,  171  Pac. 
KS;  27  R.  O.  L.  557.  In  Jurisdlctltms  where 
tills  rale  discharging  both  parties  prevails  we 
Aoald  naturally  expect  to  And  the  law  to  be 
fliat  the  vendor,  vbo  has  i>ald  the  Insurance 
premium.  Is  mtttled  to  collect  and  hold  the 
imnnaKe  mmef  without  llablltty  to  account 
to  tbe  Tendea  2T  R.  O.  U  660.  It  Is  ap- 
propriate to  state  that  we  are  aware  ot  tbe 
cmdnslott  readied  in  Waller  t.  Glt^  of  New 
Tork  Ins.  Co..  84  Or.  284,  164  Pac  0S9,  Ann. 
Oaa  IfllSO,  139;  nw  have  we  overlooked 
say  statement  made  In  the  opinion  rendered 
ta  that  case,  but  the  goreming  tacts  there 
were  radically  dUEerat  from  the  con  trolling 
Cuts  her& 

The  general  role  observed  In  most  Juris* 
actions  Is  that,  it  a  building  Is  accidentally 
destiored  while  the  rdatlon  of  optiwior  and 
optionee  exists,  the  loss  falls  upon  the  op- 
tionoT,  for  tbe  reason  that  the  optionee  has 
no  Interest,  neither  legal  nor  equitable,  In 
the  land,  and  consequently  moneys  received 
on  an  Insurance  policy  held  and  paid  for  by 
tbe  optionor  are  the  absolute  property  of  the 
optlonor,  and  he  is  not  required  to  account 
for  them  co  the  optionee.  Gamble  v.  Gar- 
lock,  116  Minn.  59,  13^i  N.  W.  175,  Ann.  Cas. 
1913A  1294;  Caldwell  v.  Frazler,  66  Kan^ 
24,  68  Pac.  1076 :  Gilbert  v.  Port,  28  Ohio  St, 
276;  Clark  v.  Burr.  85  Wis.  649,  55  N.  W. 
401.  James  on  Option  Contracts,  }  512. 
Where  there  is  a  contract  of  sale  and  tbe 
relation  of  vendor  and  vendee  exists,  the 
coorts  adhering  to  the  rule  that  the  loss 
fails  open  the  vendee,  and  that  he  may  de- 
mand that  the  insurance  moneys  be  applied 
on  the  parchase  price  or  to  a  restoration  of 
tbe  property,  do  so  on  the  theory  that  In 
equity  the  vendee  is  the  owner  of  the  real 
property;  but  when  tbe  contract  is  only  an 


option,  the  reason  upon  which  mrh  rule  la 
based  does  not  exist,  and  consequenUy  the 
rule,  being  without  any  foundation  upon 
whidi  to  stand,  cannot  be  applied  even  in 
those  Jurisdictions  which  apply  sucih  rule  to 
contracts  of  sale.  There  are  a  few  adjudica- 
tions like  Peoples  St  Ry.  Co.'r.  Spencer, 
156  Pa.  86,  27  AtL  113.  36  Am.  8t  Rep.  22, 
and  WUllams  v.  Ulley.  67  Conn.  60,  84  Atl. 
766,  87  L.  R.  A.  160,  where,  because  of  pecul- 
iar and  unusual  drcnmstances  and  notwlth- 
standliMr  the  fact  13iat  an  acceptance  of  the 
option  did  not  occur  until  after  the  loss,  the 
doctrine  of  rdatlon  was  applied  so  as  to 
make  the  date  of  tlie  contract  ot  sale  relate 
back  to  the  date  of  the  optloii,  and  thus  with 
the  aid  of  a  legal  fiction  enable  it  to  be  said 
that  the  vendee  was  In  equity  the  owner  at 
the  time  of  the  loss,  and  on  that  account 
entitled  to  require  Qie  voidor  to  account  for 
the  proceeds. 

m  In  the  Instant  ease,  however,  the  loss 
occurred  at  a  time  ^rtien  the  parties  stood  In 
the  posltkm  ot  optlonor  and  optionee,  un- 
affected any  unusual  or  peculiar  circum- 
stances. The  writing  at  July  1920,  was  a 
pure  (vtlon ;  and.  even  though  it  be  assumed 
that  the  tenders  rdled  vpim  by  the  plalntlfliB 
constituted  such  an  acceptance  as  was  re- 
quired to  effiect  a  contract  of  sale^  neverthe- 
less such  assumed  contract  of  sale  would 
date  from  the  time  of  sudi  supposed  accept- 
ance^  and  could  not  retote  back  to  Oie  date 
of  the  oittlon.  Sprague  v.  Schotte,  48  Or,  600. 
611,  87  Pac:  1046.  Staice  therefiwe  only  the 
relation  of  optlonor  and  optionee  existed  at 
the  time  of  the  Are,  tbe  plalntilfB  are  not 
entitled  to  reqidre  tbe  defendants  to  account 
for  the  Insurance  mwey,  even  thou^  it  be 
supposed  that  ttie  defmdants  would  be  oblige 
ed  to  account  for  such  m«iey  If  the  rela- 
tion of  vendor  and  vendee  existed.  But,  as 
already  pointed  out,  under  the  established 
mie  in  this  Jurlsdlctlou  the  destruction  of 
the  buUdlng  disdiarged  the  parties  from 
their  respective  obligations  even  though  It 
be  assumed  that  th^  occupied  the  relation 
ot  vendor  and  vendee.  A  different  question 
would  of  course  l>e  presmted  It  notwithstand- 
ing the  loss  the  plaintiffs  had  not  demanded 
an  accoonting  of  the  insurance  money  and 
had  offered  fully  to  perform.  The  i^alntlffs, 
however,  tendered  a  conditional  performance, 
and  for  that  reason  the  option  was  not 
transformed  Into  a  contract  ot  sale.  Wheth- 
er the  plaintiffs  occupied  the  position  of  a 
mere  optionee  or  that  of  a  vendee,  in  either 
event  they  must  tail.  The  plaintiffs  permit- 
ted the  time  fixed  In  the  option  to  expire 
without  tendering  an  unqualified  perform- 
ance, and  for  that  reason  they  are  not  en- 
titled to  specific  performance.  The  decree 
ot  the  circuit  court  gave  to  the  plaintiffs 
more  than  they  are  entitled  to  receive.  The 
circuit  court  refused  to  allow  costs  to  either 
side,  and  we  think  that  a  like  order  should 
be  made  In  this  court;  and  so  tbe  suit  Is 
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dlambwed,  wltlioiit  costs  to  mj  party  Id 
either  court 

Mr.  Justice  BfcCoort  took  no  part  In  tbe 
conalderatlMi  of  this  case. 


(m  Kao.  20S) 

MIDDLEKAUFF  v.  BELL  at  aL* 
<No.  23479.) 

(Supreme  Court  of  Kauaa.    May  6^  1922.) 

fSyUabiu  fty  Court.) 

Mortgages  ^154(4)— Judgmeat  awardiag  tub- 
•equent  mortgagee  first  Ilea  keld  erroaeoas. 

Zn  October,  1910,  a  mortgagor  care  a  real 
estate  mortgage  to  seevre  a  nevotiable  pfodUb- 
Bory  note  for  $2,000;  due  in  six  montha,  and  tbe 
mortgage  was  duly  recorded.  In  NoTembcjr, 
1911,  the  note  was  indorsed  and  delivered,  and 
the  mortgage  was  assigned  by  written  assign- 
ment,  daly  admowledged,  to  the  plaintiff.  In 
1914,  the  mortgagor  offered  tbe  land  to  an 
investment  company  as  security  for  a  loan. 
An  abntract  of  title  disdosed  the  mortgage  of 
1010.  The  investment  company  Inquired  of  the 
mortgagee,  and  was  told  the  d^t  bad  been  paid 
and  a  release  would  be  executed.  No  release 
waa  ezeeuted,  and  tbe  InTestment  company  ek»- 
ed  the  loan,  taking  as  security  a  mortgage  for 
$4,800.  In  an  action  to  foreclose  tlie  plain- 
tifTa  mortgage,  the  investment  company  was 
awarded  a  flrat  lien.  Held,  the  Judgment  waa 
erroneona. 

i^tpeal  from  District  Oonrt^  Johnaon 
County. 

Action  by  MeUle  Middlekanff  against  S.  B. 
Bell.  Jr.,  and  othera  to  foreclose  a  recorded 
real  estate  mortgage.  Judgment  that  a  sub- 
sequent mortgage  taken  before  the  assign- 
ment of  the  jvior  mortgage  to  plaintiff  was 
recorded,  was  a  superlw  lien,  and  plaintiff 
appeals.  Beveraed  and  remanded,  with  di- 
rections to  award  plaintiff  first  lien,  and  dis- 
pose of  GftSft  aocordlni^. 

Forest  D.  Siefkin  and  Long.  Cowan  &  De- 
pew,  all  of  Wichita,  and  W.  D.  MorrlsMi  and 
S.  D.  Scott,  both  of  Ola  the,  for  appellant. 

Jamee  F.  Qetty,  of  Kansaa  City,  for  ap- 
pdleea. 

BUBCH,  J.  The  action  was  me  by  the 
assignee  of  a  recorded  real  estate  mor^ge 
to  foredose  the  mortgage.  Hie  Judgment 
was  that  a  subsequent  mortgage^  takoi  be- 
tare  the  assignmrat  waa  recorded,  was  a  sn- 
perlor  Uen. ,  The  plaintiff  appeals. 

In  Octobo',  1910,  Bell  gave  the  Commerdal 
State  Bank  a  real  estate  mortgage  to  secure 
a  negotiable  promissory  note  tor  $2,000,  dne 
in  six  months.  The  mortgage  waa  recorded 
on  Octcrtier  29.  On  Novonber  24,  1911,  the 
note  was  Indorsed  and  delivwed,  and  the 


mwtgnso  was  assigned  by  wrlttai  assign- 
ment, duly  acknowle^ed.  to  the  i^lntiff. 
Bell  had  given  a  mortgi^  to  Falmn  on  other 
property  to  secure  an  Ind^tedness  of  $8,000. 
In  iS^banber,  1914,  this  Indebtedness  waa  re- 
newed, delinquent  Intereat  and  commisslcms 
were  added,  and  gave  Palmer  a  mort- 
ga^  on  both  tracts,  to  secure  payment  of  the 
total  sum  of  $4300.  An  abstract  of  title  dis- 
closed the  mortgage  to  the  bank.  Before  tak- 
ing his  mortgage,  Palmer  made  Inquiry  of  the 
bank,  and  was  told  the  mcx'tgage  was  paid 
and  would  be  released,  but  no  release  waa 
executed.  In  1916,  Palmer's  mortgage  was 
foreclosed.  In  an  action  to  which  neither  the 
bank  nor  the  plaintiff  was  a  party.  The  land 
was  sold  to  Palmer,  who  assigned  the  cortifl- 
cate  oi  purchase  to  the  Hughes-Palmer  In- 
vestment Company,  and  In  December,  1917,  a 
sheriff's  deed  was  issued  to  tbe  investment 
company.  The  evidence  Indicates  that  Pal- 
mer and  the  Investment  company  represented 
a  single  Interest.  On  January  S,  1918,  the 
bank  executed  a  release  of  the  plalntUTa 
mortgage,  which  did  not  reach  tbe  reccMrd 
until  Fetouary  26, 19ia  On  January  6, 1918, 
the  plaintiff  filed  her  aaslgnmatt  for  record. 

Hie  general  recording  act  provides  for  re- 
cording instrumenta  affecting  real  estate  and 
provides  that  no  Ins^nment  dlglble  to  record 
shall  be  valid  ucept  as  between  the  partlea^ 
and  except  as  to  those  who  have  actual  no- 
tice, until  deposited  for  record.  Gai.  Stat. 
1916,  H  2068,  207a  In  support  of  the  Judff> 
ment  of  tiie  district  court,  It  Is  omtanded 
these  sections  ezdude  from  oonslderatlon  the 
assignment  from  the  bank  to  the  plaintiff, 
and  determine  tbe  controversy  In  favor  of 
the  investmmt  company.  An  assignment  of 
a  mortgage  is  merely  a  formal  transfer  ot 
title  to  tbe  instrument,  and  the  assignment 
from  the  bank  to  tbe  plaintiff  was  admittedly 
good  for  that  purpose.  The  plaintiff,  how- 
ever, did  not  need  the  assignment  In  order  to- 
Invest  her  with  ownership  of  the  mortgage. 
She  acquired  full  title  by  purchase  of  tbe- 
note  which  It  secured,  and  the  assignment 
may  be  excluded  from  c<mslderation  without 
prejudice  to  her  Hen.  The  mortgage  was  re- 
corded, was  unreleased,  and  was  notice  of 
lien,  no  matter  who  owned  It ;  Palmer  did  not 
take  Us  mortgage  on  faith  In  tbe  record,  but 
in  <^^sltton  to  the  record;  and  Instead  of 
file  sections  referred  to  determining  tbe  con- 
troveray  In  favor  of  the  Investment  company, 
anoth»  section  ot  the  general  recwdlng  act». 
providing  that  recorded  instrumoitB,  ^titled 
to  record.  Impart  notice  to  subsequent  mort- 
gages (Gen.  Stet  1915.  |  20G0},  determines 
tbe  controversy  In  favor  of  the  plaintiff. 

The  recording  oi  assignmente  haa  always 
been  a  mattw  qwdal  le^ishitlve  consldora- 
tlon.  In  connectlmi  with  the  general  subject 
of  real  estate  mortgages.  Tba  chapter  of  th»- 


4a»Fer  othnr  casw  sm  saBW  tople  snd  KBT-NUHBBB  In  all  Kay-HamlMr«d  DlgwU  and  Xadoei 
•RehesriBit  denied  June  U.  IHL 
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General  Statutes  of  1868  relating  to  mort- 
gages contained  the  following  ivovIsIod  : 

"The  recordiog  of  tbe  assignmeiit  of  a  mort- 
gage shall  Dot  be  deemed,  of  itself,  notice  to  a 
mortgagor,  his  heirs  or  personal  representa- 
tives,  so  as  to  inyaUdate  any  payment  made  by 
them,  or  either  of  them,  to  the  mortgagee." 
Chapter  68,  art  1,  |  3. 

This  provision  was  interpreted  in  tlie  case 
of  Borhans  t.  Hutcheaon,  26  Kan.       37  Am. 
274.   Tbe  opinion  reads: 

*Vrom  the  c<»clasions  of  law  stated,  the 
coort  most  hare  decided  that  where  a  negotlaUe 
note  is  aeenred  by  mortgage  on  real  estate,  and 
both  are  assigned  by  indorsement  thereon  be- 
fore maturity  to  a  bona  fide  parchaser,  the 
mortgage  is  taken  snbject  to  all  payments  made 
by  tbe  mortgagor  to  the  mortgagee  at  any 
time  before  actual  notice  to  tbe  mortgagor  of 
soch  assignment.  Connsel  for  defendants 
daim  this  to  be  tbe  law,  and  have  dted  many 
reqKCtable  anthoritfes  In  mpport  thereof.  We 
think  tbe  doctrine  thus  announced  not  sustain- 
ed by  rcaaon  or  sound  policy,  and  if  adopted 
tt  would  he  an  unfortunate  obstacle  to  commer- 
cial transactions  bo  common  in  this  state  as 
the  sale  and  transfer  of  negotiable  paper  se- 
cured by  real  estate  mortgages,  and  that  such 
a  doctrine  is  not  in  accord  with  the  prerious 
dedalons  of  this  court  controlling  the  prin- 
ciples of  law  applicable  to  negotiable  paper  se- 
cured by  each  mortgages.  In  this  state,  tbe 
common-law  attributes  of  mortgages  hare  been 
by  atatnta  whoOy  set  aside,  and  tiie  ancient 
theories  concerning  sndi  mortgages  demoBstied. 
Tbe  mortgage  Is  a  mere  security,  creating  a 
Ben  upon  the  property,  but  resting  no  title. 
Tbe  debt  secured  by  the  mortgage  is  the  prin- 
cipal thing,  and  the  mortgage  the  mere  ind- 
dent  following  the  debt  wherever  it  goes,  and 
deriring  its  character  from  the  Instrument 
iriiich  evidences  the  debt.  Here,  the  negotia- 
ble notea  are  the  principal  evidence  of  the  debt, 
and  the  mortgage  is  merely  ancillary;  the  mort- 
gage toBowa  the  notes;  whoever  owna  the 
aotes^  owna  the  mortgage.  *  •  • 

"Section  8  speaks  of  the  recording  of  the 
aeajgnmcnt  of  the  mortgage,  and  does  not  by 
its  terms  refer  to  negotiable  paper,  and  it 
seems  to  us  a  strained  interpretation  to  hold 
fts  provisions  applicable,  where  a  debt  is  evi- 
denced by  a  negotiable  note,  secured  by  mort- 
gage upon  real  estate,  when  aoch  mortgage  is 
merely  ancillary  thereto,  and  followa  Uie  note 
wherever  It  goea,  deriving  its  character  from 
maA  inatroment.  A  better  interpretation,  and 
one  dearly  more  in  accord  with  the  law  of 
mortgages  in  this  state,  is,  that  such  section 
has  reference  only  to  a  mortgage  standing 
alone,  or  one  securbig  debts  and  notes  of  a  non- 
negotiable  character."  25  Kan.  629-681,  37 
Am.  Bep.  274. 

In  the  Bnrbans  Case  the  mortgagor  had  at- 
tempted to  release  tbe  mortgage.  In  the  case 
of  Lewis  v.  Kirh,  28  Kan.  497,  42  Am.  Rep. 
173,  the  qoestlon  was  one  of  priority  between 
tbe  assignee  of  a  mortgage  whose  assignment 
was  not  recorded  and  a  purchaser  who  took 
tide  relying  on  a  release  by  the  original  mort- 
Xt  wu  held  the  Innocent  pvrchaBw 


should  be  protected.  In  tbe  optnlon,  wbldt 
dlstlngulsbed  the  Bnrbans  Cas^  It  was  said: 

"If  a  mortgage  has  been  executed  by  the 
owner  of  the  property  to  secure  the  payment  of 
a  negotiable  promiaaory  note,  and  tiie  mort- 
gage has  never  been  recorded,  then  we  tliink  a 
person  who  bas  no  knowledge  of  the  mortgage 
may  purchase  the  property  from  the  mortgagor 
freed  from  all  liens  or  equities  created  by  the 
mortgage.  Or,  if  the  mortgage  baa  been  re- 
corded and  then  has  been  regularly  released  on 
the  margin  of  the  record  thereof  by  the  mort- 
gagee, then  we  think  that  any  person,  if  be  does 
tt  in  good  faith,  may  purchase  the  property 
in  like  manner  freed  from  all  liens  and  equi- 
ties existing  in  favor  of  the  holder  of  the  mort- 
gi^;  or  in  other  words,  and  to  state  tbe  prop- 
osition more  suednctly, '  a  purchaser  in  good 
faith  of  real  estate  may  always  rely  upon  the 
public  records,  subject  only  to  the  equities  of 
persons  in  open,  visible  and  exclusive  pos ses- 
sion of  the  property."  Pag*  COS. 

In  tbe  case  of  Insurance  Co.  ▼.  Hnnting- 
ton,  87  Kan.  744,  48  Pac.  10.  the  mortgagee 
released  tbe  mortgage  after  be  had  assigned 

it.   The  syllabus  reads: 

"The  assignment  and  delivery  of  a  negotiaUe 
promissory  note  before  maturity  operates  as  an 
assignment  of  a  mortgage  given  as  security  for 
tbe  payment  of  tbe  note.  After  sudi  trans- 
fer the  original  mortgagee  has  no  power  to  re- 
lease or  diaclmrge  the  lien  of  the  mortgage,  and 
a  release  made  by  Um  wkhoot  avtliori^  wQl 
not  affect  the  rights  of  the  assignee.''  Para- 
graph 1. 

In  the  opinion  it  was  said : 

**No  obligation  rested  upon  Hontington  to  re- 
cord his  assignment  In  order  to  protect  him- 
self against  the  subsequent  mortgagee.  As  the 
mortgage  was  given  to  secure  a  negotiable  note, 
it  could  be  assigned  by  the  mere  indorsement 
or  delivery  of  the  note,  and  there  was  in  fact 
no  assignment  to  record.  It  has  been  express- 
ly held  that  the  bona  fide  holder  <^  negotiable 
paper,  transferred  to  him  by  indoraonent 
thereon  liefore  maturity  and  secured  a  real 
estate  mortgage,  need  not  record  the  asaign- 
ment  of  tbe  mortgage.  Burhans  v.  Hutcheson, 
2S  Kan.  626. 

"After  assigning  the  note  and  mortgage,  the 
mortgagees  had  no  interest  therein,  and  no 
power  to  release  or  discharge  the  lien  of  the 
mortgage;  and,  being  wholly  without  antbority, 
the  release  executed  by  them  cannot  affect  the 
r^ts  of  the  assignee.  When  the  plaintiffs  in 
error  found  upon  the  record  a  mortgage  aecnr- 
ing  a  negotiable  note,  it  was  their  duty  to  In- 
quire whether  the  release'  was  executed  before 
or  after  the  assignment  and  Iv  persons  having 
antbority  to  do  so."  67  Kan.  747,  48  Pac.  20. 

The  Huntington  Case  was  decided  In  1897, 
and  In  that  year  the  Legislature  passed  an 
act,  tbe  pertinent  provisions  of  wbidi  may 
be  summarized  as  follows:  All  assignment* 
of  real  estate  mortgages  thereafter  made 
should  be  recorded  within  90  days ;  no  assign- 
ment of  a  mortgage  should  be  received  in  evi- 
dence against  the  mortgagor  nnlees  record- 
ed ;  no  transfer  of  note  or  mortgage  sbooUl 
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be  received  In  evidence  against  the  mortcagor, 
unless  tbe  mortgage  had  been  asslgited  and 
the  asslgnmait  recorded;  a  rdease  hy  the 
last  assignee  of  record  shonld  fully  dtsdiarge 
the  mortgage  and  cancel  ttie  debt  aa  to  the 
mortgagor.  Laws  1897,  c  160. 

In  the  case  ot  Bnrt  t.  lloor^  82  Kan.  036, 
540,  04  Pac.  57,  68,  me  statote  vhb  Inter- 
preted as  follows: 

"The  only  penalty  prescribed  In  the  act  is 
that  if  an  assignment  is  not  acknowledged  and 
recorded  as  therein  provided,  it  shall  not  be 
received  In  evidence  in  any  court  (tf  the  state. 
It  was  not  within  the  constitntioaal  power  of 
tbe  Legidature,  nor  did  it  attempt,  to  annol 
the  mortgage  or  to  destroy  the  mortgage  lien. 
The  mortgage  condnoea  in  existence  and  re- 
mains  enforceaUe  notwithstanding  tbe  stat- 
nto;  and  the  lien  and  rigbt  to  enforce  tbe  same 
may  be  estabUshed  by  any  competent  proof; 
*  *  *  The  failure  to  have  the  assignment  ac< 
knowledged  and  recorded  effectnally  bars  its 
use  as  evidence,  but  when  a  case  can  be  made 
out  or  la  established  without  such  evidence  a 
Jadgment  of  fwedosnre  should  be  ^ven.** 

At  the  next  regular  aeorioi  of  the  Legisla- 
ture, tbe  act  of  1897  was  rqtealed,  and  the 
present  law  was  enacted.  It  contains  the 
following  section: 

"In  cases  where  assignments  of  real  estate 
mortgages  are  made  after  tbe  passage  of  this 
act,  if  such  assignments  are  not  recorded,  the 
mortgagor,  his  heirs,  personal  representatives, 
or  aMigns,  may  pay  all  matured  interest  or  the 
principal  debt  itself  prior  to  tbe  recording  of 
such  assigmnent  to  tbe  mortgagee,  or  if  an 
assignment  of  such  mortgage  hu  been  made 
that  duly  appears  of  record,  then  sudt  payment 
may  be  made  to  tbe  last  assignee  whose  assign- 
ment is  recorded  In  accordance  with  the  pro- 
visions of  this  act,  and  such  payment  shall  be 
effectual  to  extinguish  all  claims  against  such 
mortgagor,  his  heirs,  personal  representatives, 
and  assigns,  for  or  on  account  it  such  inter- 
est or  such  prindpal  Indebtedness;  and  no 
transfer  of  any  note,  bond  or  other  evidence  of 
indebtedness,  by  indorsement'  or  otherwise, 
where  such  Indebtedness  is  secured  by  mort- 
gage on  real  estate  within  this  state,  sbaU 
prevent  or  operate  to  defeat,  tbe  defense  of 
payment  of  such  interest  or  principal  by  the 
mortgagor,  bis  heirs,  personal  representatives, 
or  assigns,  where  such  payment  has  been  made 
to  the  mortgagee  or  to  tbe  assignee  whose  as- 
signment appears  last  of  recmd  nnder  the  pro- 
visions at  this  act;  provided,  however,  that  in 
all  such  cases  the  assignee  who  may  hold  such 
unrecorded  assignment  shall  have  a  right  of 
action  against  his  assignor  to  recover  the 
amount  of  any  such  payment  of  interest  or 
principal  made  to  sach  assignor  as  npon  an  ac- 
count for  money  had  and  received  for  tbe  use 
of  such  assignee."  Laws  1889,  c.  168,  |  8» 
Oen.  Stat.  1A16,  |  6485. 

Ibis  statute  was  Interpreted  In  the  case 
of  Anthony  v.  Brennan,  74  Kan.  707,  87  Pac. 
1186.  The  syllabus  reads : 

"The  act  relating  to  tbe  recording  of  asstgn- 
nents  of  mortgages  (Laws  189^  c  168)  does 


not  restrict  tlie  methods  by  which  a  negotia* 
ble  note  and  a  mortgage  aecuring  It  may  be 
transferred,  nor  prevent  a  transfer  of  the 
ownership  of  such  paper  by  mere  deUvery." 

In  the  opinion  It  vras  said : 

"That  act  does  not  undertake  to  limit  the 
methods  by  which  real  estate  mortgages  may 
be  transferred,  and  it  does  not  provide  that 
the  failure  to  make  a  record  of  an  assignment 
of  a  mortgage  shall  invalidate  the  security  of 
tbe  transfer.  It  was  intended  as  a  protection 
to  mortgagors,  and  the  only  penalty  prescribed 
for  not  recording  the  transfer  is  that  aH  pay- 
ments made  by  the  mortgagor  to  the  mortgagee 
or  to  any  one  who  appeared  to  be  the  owner 
shall  be  credited  to  tbe  mortgagor,  although  the 
assignee  never  received  such  payments.  TUs 
was  the  view  taken  of  tbe  sUtute  tn  earlier 
cases."   74  Kan.  709,  87  Pac.  1136. 

In  the  case  of  Mayse  t.  Williams,  77  Kan. 
SIS,  91  Pac.  799,  Brewer  appeared  on  tbe 
record  as  assignee  of  a  mortgage.  Hayae 
procured  from  Brewer  a  release  for  which  be 
paid  f25.  After  procuring  the  release,  Hayse 
obtained  a  quitclaim  deed  from  the  owner  of 
the  land.  Brewer  advised  Mayse  she  could 
not  find  the  note  and  mortgage,  and  she  did 
not  comply  with  bis  reqneet  to  make  an  affi- 
davit of  ownership.  In  fact.  Brewer  had  ae- 
signed  to  Williams,  who  had  not  recorded 
his  assignment.  In  an  action  by  Williams  to 
foreclose  the  mortgage,  the  district  court  al- 
lowed Mayse  $25,  and  entered  the  decree  of 
foredosnre  ]^«yal  for,  Mayse  a]M;>ealed.  In 
afilrmlng  tbe  judgment  tbe  court  said : 

"Under  chapter  160  of  the  Lews  of  1897, 
requiring  all  such  assignments  to  be  recorded 
within  90  days  after  tbe  transfer,  and  provid- 
ing in  express  terms  that  a  release  execoteo  to 
tbe  last  recorded  assignee  should  discharge 
tbe  mortgage,  tbe  release,  relied  upon  here 
would  bave  been  a  complete  defense  to  tbe  ac- 
tion. Bnt  in  1889  that  law  was  repealed  and 
o  new  act,  chapter  168  of  the  Laws  of  lp9G' 
(Gen.  Stat.  1901,  H  42S4-4280).  enacted  in 
its  place.  In  the  latter  the  proririon  that  « 
release  1^  the  last  assignee  of  record  sbaU 
be  effectual  fully  to  discharge  tbe  mortgage 
is  omitted.  •  *  •  Whatever  tbe  purpose  of 
the  Legislature  may  have  been,  whether,  as 
suggested,  It  believed  the  former  provision 
hindered  and  impaired  tbe  usefulness  of  mort- 
gage notes  as  security,  it  is  clear  that  the 
provision  was  eliminated  from  the  act  of  1880; 
and  nothing  of  tbe  kind  left  in  its  place. 

'Vayse  was  not  a  purchaser  of  the  land  In 
this  transaction;  be  was  attempting  to  se- 
cure a  release  and  satisfaction  of  a  mortgage 
from  a  person  whom  the  evidence  shows  he  hatf 
some  reason  to  believe  might  not  be  the  owner, 
with  tbe  expectation  of  afterward  acquiring  the 
title  to  the  land  free  from  the  mortgage."  77 
Kan.  814,  91  Pac;  706. 

Why  the  district  court  compelled  the  right- 
ful holdCT  of  the  mortgage  to  r^mborse  an 
outsider,  who  did  not  own  the  land  or  owe 
tlie  debt,  fw  his  outlay  in  procuring  an  unan- 
ttmlsea  rdaaae  from  a  person  wbo,  be  haA 
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reason  to  b^ere,  did  not  own  the  mortgage, 
is  not  dls<dosed.  The  reference  to  tbe  sub- 
ject in  the  caaee  of  Hayse  v.  WlUlams,  supra, 
and  BuUocfe  t.  Kendall,  80  Kan.  701,  101 
Pac.  568,  are  not  to  be  ^ken  as  adjudications 
bj  this  conrt. 

The  statutes  of  1897  and  1800  wore  oiacted 
at  the  ebbing  of  a  tidal  wave  of  farm  mort- 
gages which  swept  Kansas,  and  were  not  en- 
acted for  the  benefit  of  subsequent  puridiasers 
or  mortgagees;  the  intention  was  to  bene- 
fit mortgagors  only.  Bven  the  Savage  stat- 
ute of  1897  did  not  dedare  that  failure  to  re- 
tard an  assignment  of  -a  recorded  mortgage 
should  give  priority  to  a  subsequent  purchas- 
er or  mortgagee  Two  years  later  the  I<egis- 
lature  again  considered  what  penal^  should 
be  assessed  against  an  assignee  who  omitted 
to  record  Us  aasigiunrat.  It  stopped  with 
the  inrorislon  that  payments  made  tbe 
mortsBcor  to  ttie  ludder  of  record  should  be 
(Tcdited  to  tin  mffftgagor,  and  there  is  no 
other  penalty.  One  who  acquires  A  mailable 
note  secured  by  recorded  mortgase  la 'not,  as 
to  BobseQuen^  parchasos  or  mortgagees,  the 
posBscBor  of  a  men  "secret  eanlty."  it  no  as- 
«ti|fpipij^«*  ct  tbe  mortgage  be  placed  oo  record. 
Record  Qt  Oie  utortgage  is  notice  of  its  exist- 
enee^  and  tbe  iK^er  Is  net  oUlged  to  dlsdoae 
his  ownersUp  hf  recording  bis  asstgnment  in 
order  to  preserve  priority  of  lien. 

The  result  of  tbe  fra'egolng  is  that  we  must 
turn  to  Lewis  v.  Kirk,  28  Kan.  497,  42  Am. 
liep.  173.  and  Insurance  Company  r.  Hunting- 
ton, B7  Pac.  744,  48  Pac  19,  already  referred 
to,  for  prindplea  on  which  to  base  a  decision. 

Taken  literally,  the  language  of  the  aylla- 
iins  and  opinion  In  the  case  of  Insurance 
Company  t.  Huntington  would  place  tbe  de- 
cision Id  cmflict  ^th  that  of  Lewis  v.  Kirk, 
^vhich  was  not  referred  to,  would  place  tbe 
decision  out  of  harmony  with  tbe  great 
freight  of  authority,  and  would  tend  to  em- 
barrass rather  than  to  facilitate  commercial 
uses  of  n^tlable  mortgage  securities.  Tbe 
difficulties  oicountered  In  securing  cmduslTo 
proof  that  all  releases  by  mortgagees  had 
been  made  wltb  authority,  would  be  practi- 
cal^ InsnperaUe,  but  no  new  mortgage  could 
Kafely  be  taken  without  such  proot  Dnder 
the  facts  of  the  case,  however,  tbe  decision 
was  sound.  The  mortgage  covered  a  number 
of  city  lots.  The  record  disclosed  that  the 
mortgage  was  assignable  by  negotiation  of 
the  note  it  secured.  Before  tbe  mortgagee  re- 
leased the  lots  In  coDtroversy,  Huntington,  as 
asrigne^  bad  made  five  releases  on  tbe 
margin  of  tbe  record.  Under  these  drcum- 
stances*  It  was  properly  held  a  purchaser 
should  have  inquired  If  the  release  of  his  lots 
"was  executed  before  or  after  the  assignment, 
and  by  persMis  haviiig  authority  to  do  so." 

In  Lewis  v.  Kirk,  the  question  was,  Who 
■boDld  sofTer  from  the  fraud  at  the  mortgagee 
In  nteadttg  Oie  m<fftgage  after  he  had  sold 
the  note  which  U  secured — the  Innocent  as- 


signee of  the  note  and  mortgage,  or  the  Inno- 
cent purchaser  of  tbe  land?  The  decision 
was.  The  purdiaser  might  rely  on  the  record 
showing  the  release;  but  the  decision  was 
equally  em[Aatic  that  the  record  of  the  mort- 
gage protected  the  assignee  until  the  mort- 
gage was  paid,  or  was  released  by  some  one 
having  author!^  to  do  sa 

"But  when  tbe  mortgage  is  recorded,  Its 
negotiable  character  ia  thm  extended  even  to 
bona  fide  purchasers  of  the  projierty,  and  it 
retains  such  character  contemporaneously  wiUi 
the  existence  of  the  note  to  which  it  ia  an 
incident  until  tbe  note  is  satisfied,  or  until  the 
mortgage  is  released  of  record  by  the  mortga- 
gee, or  his  attorney,  assignee,  or  personal  rep- 
resentative. *  *  •"28  Kan.  C06,  42  Am. 
Bep.  178. 

These  rules,  equally  just  to  holders  of  ne> 
gotiable  real  estate  securities  and  to  ponduu- 
OB  of  real  estate,  are  setUed  ruin  et  prtqter- 
ty  in  this  state. 

It  Is  argued  that  the  plabatiCt,  by  omlttine 
to  record  her  assignment  placed  It  within  the 
power  of  the  bank  to  mislead  the  Investment 
company,  to  Its  injury,  and  that,  as  a  conse* 
quoice,  it  would  be  inequitable  for  the  plain- 
tiff to  i^evall.  The  note  to  the  bank  was 
payable  to  Its  order,  was  copied  in  the  mort- 
gage, and  the  record  of  the  mortgage  warned 
the  investment  company  that  tbe  paper  was 
negotiable  and  might  be  the  property  of  an 
assignee.  There  was  no  occasion  for  the  in- 
vestment company  to  depoid  on  a  report  of 
payment  based  on  an  lnterpgcetatl<u  of  the 
bank  records.  All  It  needed  to  do  was  to  re- 
frain from  doBhig  the  loan  until  a  retease 
from  the  bank  appeared  on  the  public  rec- 
ords, which  constitute  the  standard  source 
of  inffffmation  In  such  casea  Having  beoi 
put  <ni  guard,  the  investment  company  elect- 
ed to  pursue  an  unsafe  course  Instead  of  a 
safe  one,  and  It  has  no  standing  In  equity  to 
charge  the  consequences  <tf  its  conduct  to  the 
plaintiff. 

In  this  Instance,  the  note  was  transferred 
and  the  mortgage  was  assigned  after  matu- 
rity. Tbe  fact  made  tbe  paper  subject  to 
any  defense  the  maker  might  have  against 
the  payee  of  the  note,  but  as  long  as  a  nego- 
tiable mortgage,  duly  recorded  and  not  re- 
leased, remains  valid  security  for  all  or  any 
part  of  the  d^t  evidenced  by  the  note,  a  sub- 
sequmt  purchaser  or  mortgagee  takes  subject 
to  the  assignee's  lien.  There  was  some  evi- 
dence the  assignmfflit  to  tbe  plaintiff  was 
wlttiheM  from  record  for  temporary  accom- 
modation of  the  bank.  That  &ct  is  of  no  Im- 
portance to  one  who  purdused  in  the  face  of 
a  record  showing  an  nnrdeased  mortgage: 

The  Judgment  of  the  district  court  is  re- 
versed,  and  the  cause  Is  remanded,  with  di- 
rection to  award  the  plaintiff  a  first  lloi,  and 
to  dlqMwe  of  tbe  case  according. 
All  the  Justices  concurring. 
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HARRIS  V.  HARDE8TY.  (No.  33724.)* 
(Supreme  Court  of  Kansas.  ISmj  6,  1922.)^ 

(8yllahu9  6y  the  Cornet 

1.  Intexleatiiio  lliinort  ^299— Civil  tfanaia 
ttatata  a  remedy  oaly  against  fsrsoa  who  by 
•elllaf  latoxleatiag  llqaore  oavsod  the  latexl- 
oatloa. 

Tbe  civil  damage  atatate,  glriiv  ^  ■  cbfld 
iojured  In  meaaa  of  aapport  in  consequence  of 
intoxication  of  its  parent  a  right  of  action 
agaiuFt  the  person  who  canaed  the  intozlcatioD 
(Qen.  St.  1915,  {  5507),  affords  remedy  against 
none  but  a  person  who,  by  "selUog,  bartering, 
or  giving  intoxicating  Uqnors,"  eaosed  the  in- 
toxication. 

2.  latoxicating  liquor*  «s>285--"Glvlag  latoxl- 
oatlag  liquor"  within  statato  k«ld  applloablo 
oaly  to  giving  of  liquor  ao  a  onhtarfnge  to 
evade  provlslona  «f  law. 

The  giving  of  intoxicating  Uqnor,  referred 
to  in  tbe  statutSi  means  giving  as  a  subterfuge 
w  device  to  evade  the  provi^ona  o<  the  pro- 
hibitory law. 

[Bd.  Note.— For  other  definitions,  aee  Words 
and  Pbrasea,  First  and  Second  Series,  Giving 
Away.] 

3.  Intoxicating  liquors  ^297,  306  —  Infant 
child's  petKlon  against  defendant  who  oaased 
kabltnal  intoxication  of  ehlld's  nother  held 
not  to  state  eanso  of  aollon;  lAlld  Injand  In 
moans  of  aapport  by  parwf  s  iatoxloatloa  has 
no  right  of  aotlon  agalnat  poram  who  oanead 
Intoxleatlon  at  oommon  law. 

The  plaintiff  is  a  mlnw.  The  petition  al- 
leged ,the  defendant  induced  her  mother  to 
drink  intoxicating  liquor,  procured,  bought,  and 
furnished  intoxicating  liquor,  and  gave  it  to  her 
mother  to  drink,  which  liquor  her  mother  did 
drink,  to  such  extent  she  became  habitually  in- 
toxicated. As  a  consequence  of  such  intoxica- 
tion the  plaintiff  was  injured  in  meana  of  aap- 
port Heldt  the  petition  failed  to  state  a  cause 
of  aetlmi  under  tbe  dvil  damage  statete;  and 
under  the  comawD  law  the  pUntlff  waa  without 
remedy. 

Appeal   from   District  Court,  Shawnee 

Action  by  Helen  Maud  Harris,  a  minor,  by 
Sarah  G.  Kletal,  bar  next  friend,  against 
Frank  Uardeaty.  Demurrw  to  petition  aos- 
tftined.  and  plaintiff  appeals.  AfBrmed. 

Addlngton  ft  Doster  and  Waters  &  Waten, 
all  of  Topeka,  for  appellant. 

A.  E.  Crane,  of  Topdca,  and  O,  A.  Smart, 
of  Lawrence,  for  appellee. 

BURCH,  J.  Tbe  action  was  one  by  a  minor 
for  damages  resulting  from  loss  of  su[^rt 
occasioned  by  drunkennesa  of  her  mother, 
caused  by  the  defendant  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff  ap- 
peals. 

Tbe  petition  alleged  the  plaintiff's  parents 
bad  separated,  her  father  had  gone  from  the 


State  of  Kansas,  and  she  waa  dependent  on 
her  mother  for  support  Tbe  d^eudant  In- 
duced her  mother  to  drink  intoxicating  liq- 
uor, procured,  bought  and  furnished  lnt<ai- 
cattn;  liquor  and  gave  it  to  her  mother  to 
drink,  which  liquor  her  mother  did  drink, 
to  such  an  extent  abe  became  habitually  in- 
toxicated. As  a  conseqnence  of  such  intoxi- 
cation the  plaintiff  waa  injured  in  means  of 
support  The  petition  contained  allegations 
of  malice  on  the  part  of  tbe  defendant  and 
of  anguish,  humiliation,  and  disgrace  on  tbe 
part  of  the  plaintiff,  and  prayed  for  both 
actual  and  punitive  damages. 

The  remedy  afforded  by  dvll  damage  laws 
waa  unknown  to  the  common  law,  and  with- 
out a  statute  the  plaintiff  could  not  recover. 
Besides  that,  at  common  law  an  Infant  could 
not  enforce  parental  obligation  to  support, 
and  had  no  remedy  against  a  third  person 
t<a  derivation  of  parental  support 

The  statute  under  which  the  action  was 
commenced  reads  as  follows: 

"Every  wife,  child,  parent,  guardian  or  em- 
ployer, or  other  person  who  shall  be  injured  in 
person  or  property,  or  means  of  support  by  any 
intoxicated  person,  or  in  consequence  of  In- 
toxication, habitual  or  otherwise,  of  any  per- 
son, such  wife,  child,  parent  or  goardtan  shall 
have  a  right  of  acttm,  in  Us  or  her  own  name, 
against  any  peraon  who  ahall,  aelllng,  bar- 
tering or  giving  intoxicating  liquors,  have  cann- 
ed the  intoxication  of  such  person,  for  sH  dam- 
ages actually  sustained,  as  well  as  for  exemp- 
lary damages:  and  a  married  woman  shall  have 
the  right  to  bring  suits,  prosecute  and  control 
tbe  some,  and  the  amount  recovered,  the  same 
as  if  unmarried;  and  all  damages  recovered  by 
a  minor  under  this  act  shall  be  paid  either  to 
such  minor,  or  to  his  or  her  parenta,  guardian, 
or  next  friend,  as  the  court  shall  &«ct;  and 
all  suits  for  damages  under  this  act  shall  be 
by  civil  action  In  any  of  the  oonrts  of  this  state 
having  jurls^ction  tbereot"  Oen.  Stat  lUff, 
{  6507. 

This  section  is  part  of  the  Prohibitory 
Law  of  1881,  and  Is  a  continuation  of  a  sec- 
tion of  the  Dramshop  Act  of  1868.  Jockera 
V.  Bergman.  29  Kan.  109,  44  Am.  Kep.  625. 
The  title  of  the  Dramshop  Act  is  as  follows : 

"An  act  to  restrain  dramahopa  and  tavema, 
and  to  regulate  the  aale  of  Intoxicating  llqaora.** 
Gen.  Stat  186^  e.  85. 

The  title  of  the  Prohibitory  law  of  1881 
IB  as  f oUown: 

"An  act  to  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors,  except  for  medical, 
sdentific  and  mechuilcal  purpoaes,  and  to  regu- 
late the  manufacture  and  sale  thereof  for  s^i 
excepted  purposes."  Laws  1881,  C;  128. 

It  was  necessary,  under  the  CkjnstituUon, 
which  requires  a  bill  to  contain  but  one  sub- 
ject which  shall  be  clearly  expressed  in  the 
title  (article  2,  S  16).  that  the  civil  damage 
provision  be  germane  to  the  declared  pur- 
poses of  the  two  statutes.    In  the  case  of 
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Werner  t.  Edmiston,  24  Kan.  147,  the  court 
considered  the  relation  of  the  dvll  damage 
section  to  the  dramshlp  act.  The  opinion 
reads: 

"It  is  iQBisted  that  said  sections  9  and  10  are 
OQcoDBtitntional,  Iwcanse  they  <%ntain  matter 
foremen  to  that  In  the  other  sections  of  the 
act,  and  not  expressed  in  the  title  to  tlie  act. 
The  title  of  the  act  is,  *To  restrain  dramshops 
and  tavema,  and  to  regolate  the  sale  of  In- 
tozicatins  liquors.*  The  otiier  sections  contain 
provisions  as  to  Bcenses,  penalties  for  sales 
withont  license,  prohibitions  of  sales  npon  cer- 
tain days  and  to  certain  persons.  Section  9 
provides  that  an;  one  who  causes  the  Intoxica- 
tion of  another  shall  be  compelled  to  pay  for 
his  care  while  so  intoxicated;  and  |  10,  that 
erery  person  who  Is  injured  In  his  property  or 
means  of  support  hr  smy  intoxicated  person,  or 
in  consequence  of  intoxication,  may  recover 
therefor  of  the  person  causing  sudi  intoxica- 
tion. 

"Noir  it  seems  to  us  that  these  matters  come 
fairly  witiiin  the  scope  of  the  title.  They  name 
certain  conditions  upon  which  one  may  sell  liq- 
uor. The  act  in  sobstance  says  to  a  party  that 
you  must  not  sell  without  a  license;  that  when 
licensed  you  must  not  sell  on  certain  days  or  to 
certain  persons;  and  that  if  yon  sell,  you  will 
be  held  liable  for  the  Injury  the  liquor  causes. 
Is  not  an  this  the  regulation  of  the  sale  of  in- 
toxicating liquors?"  24  Kan.  161. 

In  the  ease  of  Durein  v.  Pontious,  34  Kan. 
353,  8  Pac.  428,  the  court  considered  the  rela- 
aoa  of  the  ciTll  damage  section  to  the  Pro- 
hibitory Lbw  of  1881.  The  opinion  reads: 

"It  is  first  contended  that  said  section  IS  is 
nneoDstitnUonal,  for  the  reason  that  the  title 
of  the  act  is  not  broad  enough  to  cover  it  The 
title  of  the  act  is,  'An  act  to  prohibit  the  man- 
nfactore  and  sale  of  intoxicating  liquors,  ex- 
cept for  medical,  scientific  and  mechanical  pur- 
poses, and  to  regolate  the  manufacture  and  sale 
thereof  for  such  excepted  purposes.'  This 
eonrt  baa  passed  upon  this  question  in  the  case 
of  Werner  t.  Bdniston,  24  Kan.  147.  That  ac- 
tion was  under  1 10  <tf  the  act  of  1808,  entitled 
'An  act  to  restrain  dramshops  and  taverns,  and 
to  regulate  the  sale  of  intoxicating  liquors.' 
Section  IS  of  the  statute  of  1881  was  bodily 
transferred  from  the  Dramshop  Act  of  1868. 
The  Prohibitory  Liquor  Law  of  1881  not  only 
provides  for  prohibition,  but  also  for  the  regu- 
lation of  the  sale  of  intoxicating  liquors.  The 
tkle  of  the  act  of  1881  is  as  broad  as  the 
tiUe  of  the  act  of  1868,  so  far  as  embrach^ 
therein  the  ivorldons  of  said  i  16;  and  the 
case  of  Werner  t.  Edmiston,  supra,  is  there- 
fore controlliog."  84  Kan.  869,  8  Pac.  432. 

Very  soon  after  the  enactment  of  the  pro- 
hibitory law,  the  court  had  occasion  to  con- 
sider fully  the  relation  of  provisions  of  the 
act  to  its  title.  The  law  contained  a  section 
making  It  unlawful  for  any  person  to  be- 
come intoxicated.  In  the  case  of  State  t. 
Barrett.  27  Kan.  213,  it  was  held  the  section 
was  not  within  the  scope  of  the  title,  and  in 
the  opinion  it  was  said: 

"All  that  it  seems  to  have  had  in  contempla- 
Hon  was  the  pnAibition  of  the  manufacture  and 


sale  of  intoxicating  liquors  In  certain  cases,  and 
the  regulation  of  the  manufacture  and  sale  of 
Intozieating  liquor  in  certain  other  cases,  ^^th 
regard  to  what  should  be  done  with  the  liquors, 
independently  of  their  manufacture  and  sale,  it 
was  silent.  The  title  to  the  act  does  not,  in 
the  slightest  or  moat  remote  degree,  refer  to 
the  use  of  the  liquor  in  the  abstract.  So  far  as 
the  title  of  the  set  is  concerned,  after  the  liq- 
uor has  been  manufactured  and  sold,  any  per- 
son in  the  lawful  and  bona  fide  possession  of  it 
may  use  it  as  he  sees  fit;  he  may  drink  it,  or 
bum  it,  or  give  it  away,  or  he  may  use  it  in 
any  other  manner  or  for  any  other  purpose  to 
which  his  inclinations  may  lead  him.  The  ti- 
tle to  the  act  is  wholly  silent  with  reference 
to  these  matters.  When  the  liquor  is  manu- 
factured and  sold.  If  manufactured  and  sold  and 
purchased  in  good  faith  and  according  to  law, 
the  title  to  the  act  has  then  spent  its  force; 
it  has  then  no  further  room  for  operation;  its 
mission  is  then  ended.  When  the  sale  is  com- 
pleted, it  can  have  no  further  application  to 
any  transacticm.   •  *  • 

"Of  course  we  kuovr  that  fhe  Infract  and 
remote  object  of  the  title  to  tm  act,  as  well  as 
of  the  act  itself,  is  to  prevent  drunkenness,  to 
prevent  intoxication,  and  to  prevent  the  use 
of  intoxicating  liquors  as  a  beverage;  and  we 
shall  construe  both  the  title  to  the  act  and  the 
act  itself  with  reference  to  such  object;  but 
wo  cannot  under  such  a  title,  consider  drunk- 
enness or  IntozlcaUon  or  the  use  of  intoxicatfaig 
liquors,  aside  from  the  mannfactnre  and  sale 
of  such  intoxicating  liquors,  for  they  have  no 
existence  in  the  title  to  the  act  independent  of 
the  manufacture  and  sale  of  Intoxieating  Uq- 
uors,  and  are  indissolubly  and  inseparably  con- 
nected with  them.  We  cannot  consider  drunk- 
enness, or  intoxication,  or  the  use  of  intoxi- 
cating liquors  as  a  beverage,  in  the  abstract, 
.but  can  consider  them  only  where  they  are  in- 
cidents or  concomitants  to  the  manufacture 
and  sale  of  intozicatinc  liquors.  When  con- 
struing a  providon  of  the  act  affecting  the  man- 
ufacture or  sale  of  intoxicating  liquors,  we  shall 
keep  in  view  tbe  fact  that  the  act  was  intended 
to  prevent  the  use  of  intoxicsting  liquors  as 
a  beverage,  and  shall  construe  the  provision 
accordingly,  and  try  to  give  it  that  construction 
which  will  best  promote  its  object;  but  if  we 
find  a  provision  in  the  set  that  has  no  relation 
to  the  manufacture  or  ssle  of  intoxicating  liq- 
uora  (whether  it  haa  any  relation  to  dmnken- 
ness  or  not,  or  to  intoxication  or  not,  or  to  the 
use  of  intoxicating  liquors  as  a  beverage  or 
not),  we  must  say  that  the  provision  is  out- 
side of  the  title  of  the  act;  that  it  is  not  fai- 
dnded  in  the  titie,  and  that  it  is  therefore  un- 
constitutional and  void."  27  Kan.  210,  220. 

[1]  No  Statute  has  been  enacted  since  1881 
which  has  placed  the  dvU  damage  section 
under  broader  title,  and  that  section  stands 
to-day  as  a  remedy  tot  nothing  eccept  in- 
juries in  consequence  of  Intoxication  caused, 
by  "selling,  bartering,  or  giving  intoxicating 
liquors,"  In  the  case  of  Zibold  t.  Reneer,  78 
Kan.  312,  817.  8S  Pac.  200.  292,  the  court 
said: 

"It  was  known  to  the  Legislature,  as  it  is 
to  all  other  persons,  that  the  use  of  intoxieating 
liquors  as  a  beverage  makes  drunkards;  that 
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an  intoxicated  person  U  incapable  of  caring 
for  himself*  fs  olwaya  in  danger  of  being  in- 
jured, and  ia  llkdr  to  inflict  injury  upon  otli- 
era,  at  the  coat  of  bis  libertr— vossiUy  bis  life; 
tbat  he  Imbitnally  neglects  bis  business  and 
family;  that  the  harm  resoiting  from  tbjc  ex- 
cesstre  use  of  intoxicating  liqaors  always  falls 
most  pitilesBly  npon  the  dependents  of  the  nseT. 
not  infreqaently  pauperizing  himself  and  family. 
TThe  idea  naturally  suggested  itaelf  to  the  Leg- 
islature that  if  the  sellers  of  intoxicants  were 
made  liable  to  those  who  should  sustain  injury 
to  person  or  property  or  means  of  support 
an  bitoxieated  person,  or  In  conseqnenee  of 
intoxication,  the  hazard  would  be  so  great  that 
fewer  persons  would  engsge  In  tbe  business, 
and  those  who  should  engage  in  it  would  exer- 
cise more  caution.  The  Legislature,  therefore, 
gsTs  a  cause  of  action  and  created  a  liability  for 
these  injuries  wbm  mmt  ufstsd  at  common 
law." 

The  Dramaluv  Act  contained  tbe  following 

proTialon: 

"Tbe  giving  ttwaj  of  Intoxica^g  liquors,  or 
other  shifts  or  wrice  to  svade  the  proyisions 
■of  this  act,  shall  be  deemed  and  held  to  be  an 
unlawful  aelling  within  the  proTislona  of  this 
act"  Gen.  Stot  1868»  c.  8S,  1 11. 

This  eectloQ  was  continued  In  the  prohibi- 
tory law  In  the  following  form: 

"The  giving  away'  of  tntoxlcatiBg  liquor,  or 
any  shifts  or  device  to  evade  the  provisions  of 
tfa^  act,  shall  be  deemed  an  unlawful  selling 
within  the  provisions  of  this  act"  Laws  1881, 
«  128^  i  17. 

In  numerona  sectiona  of  the  prohibitory 
law  other  than  the  dvil  damage  section,  giv- 
ing IntoxlcatlDg  Uqaor  was  coupled  with  sell- 
ing and  bartering,  and  In  due  time  it  became 
necessary  to  reach  a  conclusion  respecting 
the  meaning  of  the  words  "give,"  "giving 
away,"  "giving,"  and  "gift"  Tbe  conclusion 
was  that  section  17  was  inserted  in  the  law 
-to  drcumvent  the  ingenuity  of  those  who 
might  seek  to  effect  sales  without  transgress- 
ing the  letter  of  tbe  law.  State  v.  Nlclier- 
son,  80  Kan.  S46,  549,  2  Pac.  664.  in  the 
case  of  SUte  v.  Standlsh,  37  Kan.  64S,  16 
Fac.  66,  the  syllabus  reads: 

"A  person  in  the  lawful  and  bona  fide  posses- 
sion of  intoxicating  liquor  may  use  it  as  he 
sees  6t;  he  may  drink  it  himself  or  give  It 
sway,  but  be  cannot  by  any  shift  or  device  In 
selling  or  giving  away  lawfully  evade  the  pro- 
visions of  the  statute  prohibiting  tbe  manufac- 
ture and  sale  of  Intoxicating  Uquors. 

"A  person  cannot  be  convicted  under  %  16 
ot  the  Prohibitory  Act  of  1881  for  keeping 
In  his  bouse,  store,  or  In  a  wareroom  thereof. 
Intoxicating  liquor  for  bis  own  use,  or  for  glv- 
■  ing  the  same  way,  providing  the  giving  away 
is  done  honestly  and  in  good  faith,  and  not  aa 
a  shift  or  device  to  evade  tlM  provlalmis  of  aaid 
act" 

Paragraphs  1,  2. 


In  the  opinion  It  was  said: 

'The  limitation  is  that  a  person  tn  ^vfaig 
away  intoxicating  liquor  shall  not  do  so  t« 
evade  the  provisions  of  the  prohibitory  act; 
in  other  words,  any  shift  or  device  adopted  in 
selling  or  giving  away  auch  liquors,  to  evade 
the  provisions  of  that  act  Is  prohibited."  37 
Kan.  647,  16  Fac  67. 

In  the  opinion  tn  the  case  of  State  v. 
fi'ulker,  43  Kan.  237,  241,  22  Pac  1020,  1022 
(7  L.  B.  A.  183),  the  court  aaid: 

"A  person  may  purchase  end  bring  liquor  Into 
tbe  state  for  bis  own  use  vrithout  vlolati^  the 
statute;  and  one  so  lawfully  obtaining  posses- 
sion of  intoxicating  liquors  may  use  it  aa  he 
sees  fit  by  drinking  it  himself  or  giving  h  to 
another,  provided  it  is  done  in  good  faith,  and 
not  as  a  shift  or  device  to  evade  the  prevfsiraa 
of  tbe  prohibitory  act" 

[I,  S]  The  result  la  that  under  the  rarioua 
provlsiona  of  the  Prohibitory  Law  of  1881« 
including  the  dvH  damage  section,  the  glT- 
ing  of  intoxicating  Uqnor  means  giving  as 
a  sabt^nge  for  aale.  T|ie  petition  discloses 
nothing  but  simple  gifts  of  Intoxicating  liq- 
uor, not  made  by  way  of  pretense  to  accom- 
plish salas,  and  consequuitly  the  petition  does 
not  state  a  canse  of  actum  under  Vm  dvil 
damage  statutes 

The  plaintiff  contends  tbe  court  AouU  ex- 
pand the  meaning  of  the  dvil  damage  statute 
to  bring  It  In  harmony  with  the  increased 
reprobation  of  Intoxicating  liquors  dlsdoaed 
by  recent  legislation.  Tba  contention  Is  met 
by  the  fact  that  while  the  Lsglslatnre  bas 
dealt  more  and  more  severely  with  intnlcat- 
ing  Uquors,  It  has  not  seen  fit  to  change  the 
dvil  demise  statute,  although  it  has  had  un- 
der con8lderatl<m  the  extenslm  of  dvil  liabil- 
ity. In  1915  two  additional  dvU  dama^ 
acts  were  passed.  One  of  them  made  owners 
of  property  where  Intoxicating  Uquors  are. 
sold  liable  for  damages  caused  by  Intoxlca- 
tl<m,  and  the  other  made  dtles  similarly  11- 
abla  Lews  1916,  cc  233,  234.  The  original 
dvH  damage  act  however,  was  not  amended, 
and  the  court  cannot  amend  it  by  now  giving 
it  an  Inter^etatton  different  from  that  wblcb. 
it  has  home  continuously  tot  substantially 
40  years. 

The  plalntlfl  contaids  she  sbouM  be  al- 
lowed to  recover  for  damages  accruing  since 
passage  of  tbe  Bmie  Dry  Law  G^ws  JSn,  c 
216),  Inasmuch  as  tliat  statute  makes  it  an< 
lawful  to  give  int(alcatlng  liquors  to  another. 
The  contention  is  met  by  the  fact  that  the 
dvil  damage  law  gives  no  cause  of  action  tor 
damages  accruing  from  Intoxication  caused 
by  gift  of  liquor,  and  the  Bone  Dry  Iaw  did 
not  amend  tbe  dvU  damage  law. 

The  Judgment  of  tiw  district  court  la  at- 
Ormed. 

AU  the  Justices  concurring. 
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(Ul  Kad.  2S3) 

SOLOMON  NAT.  BANK  V.  BIRCH  flt  al.« 

(No.  23701.) 

(Snpreme  Conrt  of  Kaiuai.   M«r  9,  1922.) 

1.  Bills  uid  BivtaB  «=s>342— Note  oi  whloh  tn- 
tainal  ravnae  stanp  w»  planed  at  Its  trans- 
fer held  reialar  on  Its  face  oe  aoiiilsltloa  by 
trauferee. 

The  fact  that  prerions  to  the  trsDflfer  of  a 
Becotieble  oote  It  did  not  bear  an  internal  rev- 
enne  stamp,  and  that  one  waa  at  that  time 
placed  upon  it  by  the  person  negotiating  the 
transfer  in  behalf  of  the  holder,  does  not  pre- 
vent it  from  being  complete  and  regular  on  its 
face  at  the  time  of  Its  acquisition  by  the  trans- 
feree, nor  ifferent  his  becomlnc  a  holder  In 
dee  conree. 

2.  Bills  and  notes  ^539-FIndlng  that  plain- 
tiff purchased  note  In  |oed  faJth  held  to  make 
dafeases  of  fraed  and  Illegality  !■  Inception 
not  avallahla. 

In  an  action  apoa  a  negotiable  note  com- 
plete and  regular  on  its  facCi  where  the  plaintiff 
d^ms  to  be  a  holder  in  dne  eonrse,  and  proves 
by  records  obvloaily  made  at  the  purported 
time  of  the.  transaction  that  he  became  the 
owner  before  maturity  and  for  valtie,  unless 
the  steps  taken  by  him  were  merely  colorable, 
a  finding  that  he  did  not  purchase  it  in  bad 
faith  readers  defenses  ot  fraud  and  illegally 
in  the  inception  of  the  vote  imaTaUahle  against 
him. 

Appeal  frcau  District  Oonrt,  Mitchell 
County. 

Snit  by  the  Solomon  National  Bank,  a  cor- 
poration, against  Lester  Birch  and  Dallas  U. 
Birch,  doing  business  under  the  firm  name 
and  style  of  Birch  Bros.,  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
BewMd  and  remanded,  wlOi  directions. 

Kagey  &  Smith,  of  Beloit,  and  David  Bit- 
cbie,  of  Salina,  for  appellant. 

Turner  &  Stanley,  of  Mankato,  and  Lots 
ft  Jordan,  of  Beloit,  for  appellees. 

BiASON,  J.  mie  Solomon  National  Bank 
Boed  Lester  Birdh  and  Dallas  U.  Birch  up- 
on two  negotiable  notes  executed  by  them 
to  their  own  order,  and  Indorsed  by  them 
and  by  Felix  Broeker.  ^e  defendants  an- 
swered setting  up  that  the  notes  were  exe- 
cuted by  them  for  stock  in  the  Okla  Queen 
on  Company,  and  were  procured  from  them 
by  fraudulent  representations  as  to  Its  value ; 
and  also  that  the  transaction  was  Illegal  be- 
cause the  same  was  made  in  violation  of  the 
-blue  sky  law."  Gen.  Stat.  1915,  %%  9458- 
9475.  Both  issues  were  submitted  to  the 
Jury,  together  with  the  qneetion  whether  the 
plaintiff  was  a  holder  of  the  notes  In  due 
course.  A  general  verdict  was  returned  in 
tavor  of  the  defendants,  on  wbldi  judgment 
was  lendond.  The  i^lntlfC  appeals. 


Tbe  plaintiff  contends  that  it  was  e&UUed 
to  a  Judgment  by  virtue  of  special  findings  of 
the  jnry  to  the  effect  that  tbe  plaintiff  did 
not  have  actual  notice  or  knowledge  that  the 
n<^  in  question  were  obtained  by  fraud, 
and  did  not  pTU>chase  them  in  bad  faltli. 
These  findings  obviously  acquit  the  plaintiff 
of  either  actual  or  constructive  notice  of  any 
fraudulMit  repreeoitations  having  been  made. 
Tbe  def^dants  correctly  assert,  however, 
that,  In  ord«r  to  constitute  Uie  plaintiff  a 
holder  In  due  course  so  far  even  as  concerns 
the  question  of  fraud,  It  was  neceaaaiy  not 
only  that  it  should  have  acquired  the  notes 
without  actual  notice  of  tbe  fraud,  and  with- 
out bad  faith,  but  that  alw  a)  the  notes 
dtould  liave  been  complete  and  regular  va 
their  face;  (2)  the  plaintiff  diouM  bava  b»- 
come  the  holder  before  maturity;  and  (GO 
taken  them  in  good  faith  and  f<w  nine.  Oen. 
Stat.  1915,  I  6679;  Uniform  NegottaUa  In- 
struments Act,  I  62. 

[1]  1.  When  ttie  notes  were  first  tiroatfit.to 
the  plaintiff  tb^  t>on  no  revenue  atompe, 
but  these  were  affixed  at  the  time  of  ttke 
transfer  by  tbe  person  who  ne^tlated  tbe 
deal  in  b^lf  irf  the  forma  bolder.  Olke  de- 
fmdants  orgoe  that  because  Of  this  fact  tlie 
notes  when  acquired  by  the  idalntiff  were 
not  "onnplete  and  z^lar  on  tbelr  fiice." 
nUs  contentl<m  Is  supported  by  Lutton  t. 
Baker,  187  Iowa.  7B8,  174  N.  W.  099,  wbidi 
is  annotated  In  e  A.  U  B.  1701.  The  note 
cites  coses  of  a  contrary  tendency,  -and  sug- 
gests that  the  decision  appears  possibly  to 
have  been  Influenced  by  an  earlier  view  of 
that  court,  since  abandoned,  that  tbe  omis- 
sion of  a  stamp  invalidated  Oie  instrument. 
We  do  not  think  the  circumstance  that  a 
note  was  not  stamped  whra  it  was  executed, 
where  a  sufficient  stamp  is  attached  and 
canceled  at  the  time  of  its  transfer,  prevents 
it  from  being  then  complete  and  regular  on 
its  face,  or  precludes  the  transferee  from 
becoming  a  holder  In  due  course.  We  regard- 
the  terms  "complete"  and  "regular"  as  refer- 
ring to  the  condition  of  the  note  Itself,  with 
regard  to  its  contents,  execution  (of  whidti 
the  affixing  of  a  stamp  is  no  part),  and  In- 
dorsement. The  stamp  is  merely  evidence  of 
the  payment  of  a  tax.  Provisions  of  an  act 
of  Congress  that  an  instrument  shall  not  be 
received  in  evidence  without  the  required 
stamp  are  held  by  most  of  the  courts  which 
have  considered  the  question  (not  including 
that  of  Iowa,  however)  to  relate  to  federal 
and  not  to  state  procedure.  When  the  omis- 
sion to  stamp  an  Instrumait  was  not  fraud- 
ulent it  does  not  invalidate  the  instrument,, 
and  may  be  remedied  at  any  time,  even  after 
an  acticai  has  been  brought  3  B.  O.  L.  92.3, 
924;  8  O.  J.  112,  IIS.  It  Is  not  suggested, 
that  the  failure  to  attach  stampe  to  the 
notes  at  the  time  of  tb^r  execution  was  due- 
to  a  purpose  to  defraud  tbe  government. 


4s»ror  otlMr  esMs 
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Sudi  'su^estion  could  hardly  be  made  in 
belialf  of  tbe  defendants,  since  the  primary 
duty  In  tbat  respect  rested  npon  them.  No 
question  on  this  or  any  oth«r  phase  of  tbe 
stamp  matter  was  submitted  to  the  Jury,  nor 
does  it  appear  that  the  attention  of  the  trial 
court  was  in  any  way  directed  to  it. 

[2]  2.  Tbat  tbe  notes  as  a  physical  fact 
came  Into  tbe  hands  of  the  plaintiff  on  No- 
vember 1  and  10,  1017,  and  tbat  a  certificate 
of  deposit,  a  cashier's  check,  and  a  draft 
which  were  returned  to  tbe  bank  as  paid 
were  then  Issued  in  ezchan^  for  them,  does 
not  admit  of  substantial  doubt  The  records 
of  the  bank  demonstrate  that  at  least  the 
fMms  of  a  purchase  for  value  were  gone 
through  with  at  that  time.  If  the  plalntitT 
were  not  a  parchaser  t>efore  maturity  in 
good  faith  and  for  value,  this  could  cmly 
have  heea  because  tbe  steps  taken  were  only 
colorable — ^were  a  mere  sham,  although  reg- 
olai  on  tbelr  face— and  this  bypotheida  we 
regard  as  n^tived  by  the  finding  tbat  tbe 
plaintitr  did  not  imrcbase  the  notes  In  bad 
faith.  If  the  plaintiff  caused  records  to  be 
made  diawlng  It  to  bave  been  a  purchaser 
before  maturity  and  for  value,  when  the  fact 
was  otberwlse—U  for  Instance  it  was  merely 
acdng  In  b^lf  of  the  Traders'  State  Bank 
of  Sallna,  tttm  vhith  It  acquired  them,  re- 
ceiving them  to  bold  for  the  benefit  of  tbat 
bank— It  neceasartly  bad  knowledge  of  such 
tactB  that  its  action  In  taking  tbe  notes 
amounted  to  bad  falQi  as  tbe  term  is  used 
in  tbe  statute.  Oen.  SUt  lOlS,  |  6588;  Uni- 
form Negotiable  Instruments  Act,  |  60. 

Whether  the  special  findings  require  the 
condosion  tbat  the  plaintiff  was  a  holder  <tf 
Uie  notes  in  due  course  with  respect  also  to 
the  defense  of  illegality  in  the  violation  <tf 
the  blue  sky  law  la  more  d^atable,  because 
It  might  be  argued  that,  while  the  jury  were 
of  the  opinion  that  the  plaintiff  did  not  have 
actual  notice  or  knowledge  that  the  notes  were 
obtained  by  fraud,  they  may  have  thought  it 
did  have  actual  notice  or  knowledge  of  the 
violation  of  the  blue  sky  statute.  This  seems 
hardly  possible  as  a  practical  matter,  and  we 
think  It  Irreconcilable  with  the  finding  that 
the  bank  did  not  purchase  tbe  notes  In  bad 
faith.  Fraud  or  Illegality  in  the  Inception  of 
a  note  makes  the  payee's  title  defective  (Gen. 
Stat  1015,  $  65S2;  Uniform  Negotiable  lustra- 
ments  Act,  |  65),  and  throws  upon  the  bolder 
the  burden  of  proving  Its  acquisition  In  due 
course  (Gen.  iStat  1015,  g  6586;  Uniform 
Negotiable  Instruments  Act,  |  59).  This  the 
plaintiff  could  meet  in  the  present  case  by 
showing  both  that  it  had  no  actual  knowl- 
edge of  an  Infirmity  in  the  Instrument  or  de- 
fect In  the  title,  and  that  it  had  no  knowl- 
edge of  such  facts  tbat  its  action  In  taking  it 
amounted  to  bad  faith.  Gen.  Stat  1015,  { 
6688;  Uniform  Negotiable  Instruments  Act  i 
66.   One  is  not  a  liolder  in  due  course  if 


he  takes  the  note  (1)  with  actual  knowledge 
of  facts  constituting  a  defoise,  or  (2)  with 
knowledge  of  such  facts  that  bis  talcing  It 
was  In  bad  faith.  The  absence  of  bad  faith 
implies  a  want  of  knowledge  of  even  such 
suspicious  circumstances  as  would  charge 
him  with  constructive  notice  of  tbe  exist- 
ence of  a  defense,  and  as  the  greater  in- 
cludes the  less  it  must  also  and  more  strong-  ' 
ly  imply  a  want  of  tbat  fuller  information 
which  is  characterized  as  actual  knowledge. 
We  conclude  that  the  Jury's  finding  tbat  the 
plaintiff  did  not  purchase  the  notes  in  bad 
faith,  in  view  of  the  matters  already  sug- 
gested, amounts  to  a  decision  that  it  was  a 
holder  in  due  course,  and  therefore  neither 
the  fraud  nor'  Illegality  in  the  inception  of 
the  notes  constituted  a  defense  against  it 

The  judgment  is  reversed,  and  the  cause 
la  remanded,  with  directions  to  raider  Jodf- 
ment  for  the  plaintiff. 

All  the  Justices  concuirins, 

(111  Ku.  ISO) 
STATE  V.  RAY.    (Ne.  23907.)* 
(Supreme  Court  of  Kansas.    May  6^  1822.) 

(8ytM»i4  hp  ih«  Court.) 

1.  Criminal  law  «=»997— Parties  preseat  whea 
confession  was  prepared  and  signed,  or  when 
plea  of  gsllty  was  entered,  held  oompeteat  te 
neoatlve  statements  la  affidavit  for  writ  of 
coram  nobis. 

In  a  proceeding  coram  nobis  broni^t  1^ 
one  who  had  been  sentenced  to  imprisonment 
for  lUe  on  the  charge  of  marder  In  the  first 
degree,  it  was  dalmed  tbat  he  had  been  induced 
to  sign  a  written  confession  and  enter  a  idea 
of  guilty  by  reason  of  beatings  administered 
to  him  at  the  hands  of  police  officers  and  by 
threats  inducing  him  to  (ear  mob  violence. 
Held,  that  the  testimony  of  the  di^rict  judge 
or  of  any  person  who  was  present  at  tbe  time 
the  confession  was  prepared  and  signed  or 
when  the  plea  of  guilty  was  entered  was  com- 
petent to  negative  the  statements  in  the  affi- 
davit for  the  writ 

2.  Criminal  law  ^9097  — On  application  for 
writ  of  00 ram  nobis,  It  Is  not  error  to  admit 
petitioner's  statement  at  time  ef  ame^ 
where  Inoenststent  witli  his  aflldavlt. 

It  was  not  error  to  admit  in  evidence  state- 
ments made  by  tbe  petitioner  at  the  time  of 
his  arrest,  which  were  inconalBtent  with  state- 
ments made  in  his  affidavit  for  the  wric 

3.  Criminal  law  «=:»097— Instruction  that  bur- 
den was  en  petitioner  for  writ  coram  nobis, 
and  that  If  Jury  found  plea  ef  lallty  was  vel- 
nntarily  made  then  was  no  error  la  oosvio- 
tloi^  held  proper. 

Instructions  charging  that  tbe  evidence  re- 
garding the  question  of  llis  guilt  or  innocence 
of  the  crime  charged  had  been  admitted  only 
in  so  far  as  it  related  to  the  issues  In  this 
proceeding,  and  conld  ^ot  be  omaldered  by 
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the  jory  for  any  other  parpose,  that  the  bur- 
den of  proof  was  upon  Uie  petftioner,  and  that 
if  the  jury  foond  from  the  evidence  that  the 
plea  of  gDilty  was  freely  and  Toluntarily  made 
beo>aie  of  the  Het  of  appellant's  guilt,  and 
not  because  of  nndae  influence,  duress,  assaults, 
or  threats,  then  the  proceedisg  before  the  dis* 
trkt  court  at  tiie  time  the  petitioner  was  sen- 
tenced was  correct  and  orderly,  aro  hM  prop- 
«r  Inatructions. 

4.  CriMlaal  law  «saoe7— listraetloB  thit  Mr- 
dai  af  proof  rostsd  opoa  patKiOMr  for  writ 
•f  trror  oonuii  oohlt  hoM  prof  or. 

Instructions  to  the  effect  that  on  the  face 
of  the  record  the  proceedings  were  regular,  and 
that  the  bnrien  of  proof  rested  upon  the  peti- 
tioner, keU  proper. 

5.  Crinloal  law  «s>907— Oa  potltloa  for  ooram 
BoUs  attar  oobvIoIIob  of  mnrdor,  Instrao- 
ttoa  that  potttioaer  was  a  oonpoteat  wltaotOr 
bat  jarV  nliht  ooasldor  fete  lalorsst,  hold  aot 
projadffiiat. 

An  instmctioD  that  the  appellant  was  a 
competent  witnesB  and  tbe  jury  must  couBider 
hia  testimony,  but  could  take  into  considera- 
tion, as  affecting  his  credibility,  his  interest  in 
the  result  of  the  proceeding,  is  held  not  to  have 
been  prejudidaL 

Appeal  from  IMstrlct  Ooart,  Sedgwick 
Ooimtr* 

Oral  A.  Ray  pleaded  gaOts  to  murder  and 
was  sentenced  to  tbe  penitentiary  tor  life, 
and,  after  having  been  ccmflned  'for  three 
years,  be  filed  In  the  XHstrlct  Court  a  motion 
far  writ  of  coram  notds  which  is  In  the  na- 
ture of  a  civil  action,  alleging  that  tais  con- 
fession was  extorted  by  beatings  administer- 
ed to  him  at  the  bands  of  tbe  officers.  The 
jury's  verdict  was  against  the  defendant,  and 
Id  flavor  of  the  State,  his  motion  for  new  trial 
averroled,  and  he  appeals.  Affirmed. 

Walter  U  BnllodE,  of  Dodge  C^ty,  and  Geo. 
Jcffery  and  Cihas.  B.  Hudson,  boOi  of  Wl- 
diita,  for  appellant 

Bldtard  J.  Hoi^dna,  Att7.  Oen..  and  I.  N. 
WQllanu,  J.  A.  Conly,  and  8.  Ii.  Foulston,  all 
9t  Wichita,  for  the  State. 

P<ntTER.  J.  The  ^oceedlng  la  brought 
under  the  writ  of  coram  nobis  which  Is  In 
the  nature  ot  a  civil  action. 

Tbe  ai^pellant,  on  the  23d  day  of  May,  1918, 
pleaded  guilty  In  tbe  district  court  of  Sedg- 
wi<*  county  to  tbe  murder  of  Clareaice  Le 
Clerc,  and  was  sentenced  to  Imprlsonmoit  in 
the  state  penltoatiary  for  Ufa 

On  May  18th,  the  body  of  Clarence  Le 
Clerc,  witb  three  bullet  holes  fn  It,  was  found 
in  an  ondiard  a  few  miles  from  Wichita. 
The  automobile  which  be  had  been  driving 
was  gone,  and  tbe  next  day  the  appellant 
was  found  at  Pratt  In  possession  of  the  car, 
which  had  been  repainted.  The  appellant 
was  brought  to  Wirtilta,  and  mi  the  21st  of 


May  signed  a  confession.  In  substance  as  fol- 
lows: He  came  to  Wichita  May  17th,  from 
Oldahoma  on  his  way  to  his  home  at  Ford, 
Kan.  He  stayed  in  Wichita  that  night,  and 
the  next  morning  went  to  the  garage  of  the 
Herman  Motor  Car  Company  and  asked  U 
they  had  any  used  cars  for  sale;  talked  to 
a  man  who  took  him  in  an  automobile  and 
demonstrated  it;  finally  began  to  talk  about 
a  Jackson  "8"  which  was  painted  blue.  The 
man  said*  "Oet  in,  and  we  will  take  a  ride." 
After  driving  around,  they  came  back  to  the 
garage,  and  appellant  said  he  could  not  buy 
such  a  car,  but  might  trade  some  oil  stock 
on  it,  and  the  salesman  said,  "det  in,  and 
let  us  ride  s<xne  more,  and  we  can  talk 
about  it"  When  th^  reached  the  Thomas 
orchard,  appellant  pointed  a  revolver  at  Le 
derc,  told  blm  to  stop  the  car  and  to  get 
out;  held  the  gun  on  him  all  tbe  time.  Whoi 
they  got  Into  the  ordiard,  awellant  shot 
him  three  times,  twice  in  tbe  back  and  <moe 
in  tbe  bead.  Before  the  shooting.  Le  Clerc 
t<dd  him  if  be  wanted  the  car  to  take  It  and 
go  witb  It  but  not  to  kill  him.  After  kill- 
ing Le  Clerc  be  got  into  the  car  and  drove 
back  to  Wichita,  got  gasoline  bought  a  quart 
of  green  paint  and  a  tvusb,  drove  out  into 
the  country,  tainted  the  ant<mioblle,  then 
drove  west  and  later  was  arrested  at  Pratt. 
The  ctmfesston  was  signed  and  sworn  to  be- 
fore a  notary  public.  After  having  been  con- 
fined In  the  state  penitentiary  for  three 
years,  he  filed  in  the  district  court  a  motion 
for  the  writ  of  coram  nobis,  supported  by 
an  affidavit  alleging  that  be  made  the  con- 
fession and  entered  the  plea  of  guilty  by  rea- 
son of  beatings  administered  to  him  at  tbe 
hands  of  officers  and  thnragh  fear  of  mob 
violence. 

Tbe  issue  raised  by  the  writ  was  tried  hf 
a  Jury,  resulting  in  a  verdict  against  tbe  ap> 
pellant  and  in  favor  of  tbe  state.  His  mo- 
tion for  a  new  trial  was  overruled,  and  be 
has  brought  the  case  here  fot  review,  alleg- 
ing errors  in  the  admission  oi  testimony  and 
in  the  instructions  to  tbe  jury. 

On  tbe  trial  of  this  proceeding  tbe  aiq;)el- 
lant  testified  that  after  be  bad  been  placed 
in  jail,  tbe  diief  of  police  asked  bim  to  coa- 
fess.  His  BertiUon  measurement  was  tak- 
en, and  be  was  photographed  and  then  tak- 
en to  tbe  undertaker's  room  where  the  body 
of  Le  Clerc  was.  While  viewing  it  the  chief 
said:  "Tou  are  a  brute.  Too  are  not  hu- 
man." He  was  taken  to  the  Thomas  orchard 
with  two  carloads  of  officers.  An  officer 
swore  at  him,  and  said,  "Tou  know  you  done 
this,  and  I  ought  to  knock  your  brains  out 
right  here."  He  was  taken  back  to  the  city 
jail.  On  Monday  night  two  men  came  In; 
they  wanted  a  confession ;  they  said  to  him, 
"Ton  just  as  well  confess  to  this,  and  save 
trouble.'*   He  told  them  be  bad  nothing  to 
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confess,  and  tbey  "cussed"  him  and  said  If 
be  did  not  they  would  beat  bis  brains  out, 
and  they  struck  him  with  a  black-jack  and 
knocked  him  bach  on  the  bed.  "Afterwards 
th^  came  bat^  This  big  fellow,  he  says, 
'You  have  got  to  cmfess  to  this,'  and  mashed 
me  over  the  head  and  knocked  me  to  the 
floor,  put  his  heel  on  my  neck ;  slipped  down 
off  my  skull  on  my  nedc,  mashed  my  face 
Into  the  gravel,  skinned  my  face  up;  also 
cut  a  place  on  eadi  side  of  my  nedi  with  his 
heel  and  hit  me  in  the  sides  when  I  btrilered." 
After  they  had  kicked  him  to  keep  him  from 
"hollering,"  they  jacked  him  np  and  laid  blm 
on  the  bed,  and  tolA  him  If  he  would  confess 
and  come  right  down  there  they  would  see 
be  got  out  In  a  few  minutes.  He  thon^t 
they  were  ttiOlng  the  truth,  and  that  was  the 
reason  he  made  the  oonfeeslfm.  After  pronir 
Islng  to  sign  a  confession,  he  was  not  farther 
mctorted.  The  next  morning  be  was  taken 
before  the  chief,  who  said  to  falm : 

"  'Now  I  am  golos  to  give  you  all  the  chance 
in  the  world,  but,'  be  says,  'You  know  you  doa« 
this.'  I  told  bim  that  I  didn't  know  that  I  had 
done  it;  positiTS  that  I  didn't  do  it,  bat  I 
said:  *I  have  got  to  confesB,  I  guess,  yon  peo- 
ple are  going  to  kUl  me  if  I  don't.*  ** 

His  tatbor-in-law  testified  that  on  the  23d 
day  of  May  he  came  to  Wichita  with  bis 
daughter,  Mrlfe  of  the  appellant,  and  witness 
said  to  the  dilef  of  police: 

"  *Yoa  hare  not  treated  us  people  right  in  this 
case,  you  never  let  ns  know  anything  of  this 
ease.'  He  says:  'I  even  treated  yon  better 
than  right;  If  I  had  not  got  this  confession ^out 
of  Ray,  he  would  have  been  killed.  Then  was 
a  mob.'" 

When  witness  saw  the  appellant,  he  could 
hardly  recognize  him ;  bis  face  was  swollen ; 
he  could  not  talk;  there  was  a  blow  on  bis 
bead,  a  cut  place ;  the  back  of  his  head  was 
swollen.  The  witness  did  not  learn  when  the 
trial  would  be  held.  About  one  week  later 
he  learned  that  the  appellant  had  been  sen- 
tenced. 

The  wife  and  her  brother  testified  that  ap- 
pellant's eyes  were  swollen,  that  he  had  a 
dent  on  the  right  side  of  his  bead  back  of 
the  ear,  and  that  "he  was  almost  beaten  to 
death."  Appellant's  wife  further  testified 
that  the  chief  of  police  told  her  she  was 
ludiy  to  have  a  husband  alive  and  that  If 
they  had  not  made  him  confess  they  would 
have  sent  him  home  In  a  box;  that  a  mob 
threatened  to  hang  and  kill  him.  She  also 
said  that  the  reasm  she  did  not  emi^oy  a 
lawyer  at  that  time  was  because  the  appe- 
lant feared  to  have  her  do  that 

The  judge  of  the  district  court  testified 
that,  when  the  appellant  was  arraigned  and 
asked  what  plea  he  wished  to  enter,  he  said 
that  he  wanted  to  plead  guUty.  ^nie  judge 
asked  him  if  he  desired  an  attorney,  and  he 
replied  aomething  to  this  eSCeeU  "What  la 


the  use  of  having  an  attorney?"  Bfr.  Foul- 
stem,  who  was  city  attorney  at  the  time,  tes- 
tified that  he  dictated  the  statonent  as  made 
to  him  by  the  aiH>ellant  to  a  8tenograi*er 
who  transcribed  It  on  the  typewriter. 

The  chief  of  police  denied  that  he  had  evor 
said  to  Hra  Ray  or  the  defendant  that  a 
mob  was  being  formed  or  that  Ray  had  bet- 
ter plead  guilty;  that  be  did  not  threaten 
the  family  of  the  defendant  and  did  not  in- 
flict any  iHinishmont  on  the  defendant  and 
had  no  knowledge  of  Its  Xxiag  done. 

One  of  the  toUao  oOoen  in  diarge  of  tba 
jail  testified  that  on  Sunday  afternoon  the 
(^Scers  were  attracted  to  the  jaU  below  by 
noise  and  pounding;  that  he  went  down  to 
find  out  what  It  wa^  and  found  Bay  beatlnc 
his  head  against  his  bed  and  against  the  ban 
of  hlBceU. 

The  appellant  on  his  cross-examination  was 
asked  if  it  was  not  true  that,  when  the  cMef 
of  police  first  inquired  about  the  klliii^,  be 
told  the  chief  he  did  not  know  anything 

about  it.   His  answer  was: 

"Yes. 

"Q.  Yoa  did  know  aboat  It,  didn't  yooT  A. 
No." 

His  attention  was  then  directed  to  his  af- 
fidavit in  this  case,  and  the  following  ques- 
tions were  asbed: 

"Q.  You-  did  know  about  it,  didn't  youT  A. 
I  did. 

"Q.  And  you  told  him  you  didn't  Itnow  any- 
thutg  about  it?  A.  I  told  him  I  dldn'L" 

The  following  portion  of  his  afiQdavtt  was 

then  read  to  him : 

"On  the  17ih  day  of  May,  1918,  I  came  from 
Arkansas  City  to  Wichita,  Kan.  On  the  train, 
coining  into  Wichita,  I  met  a  man  who  I  aft- 
erwards learned  was  R.  0.  Miller.  The  next 
morDiog  I  went  to  a  garage  where  secoodhand 
automobiles  were  kept  for  sale  and  was  taken 
out  in  a  Jackson  ear  by  ■  salesman  named  O. 
Le  Clerc.  As  we  were  driving  away  from  tkB 
garage,  this  man  Miller  stepped  up  and  got  In 
and  rode.  We  drove  across  the  river  over  to 
the  Hoover  orchard,  where  Miller  told  Le 
Clerc  to  get  out  of  the  car,  and  they  walked 
back  a  few  feet  in  the  orchard  where  Miller 
shot  Le  Clere.  I  started  to  drive  away,  bat 
Miller  stopped  me  and  said:  *I  don't  want  to 
hurt  you.  I  will  give  you  a  chance  to  make 
some  money.  I  have  wanted  thia  fellow  for 
some  time,  and,  if  you  do  not  do  as  I  bid  yon, 
I  will  do  the  same  to  yon.' 

"Q.  Was  that  true?  A.  Yes.  sir." 

The  main  contention  Is  that  the  court  per? 
mitted  the  original  charge  of  murder  to  be 
Investigated  and  tried  out  before  the  Jury 
to  the  prejudice  of  the  appelant  On  the 
other  hand,  the  state  ocmtends  that  only  bo 
mudi  of  the  facts  were  Investigated  as  tend- 
ed to  show  that  the  api>eUant  had  told  dif- 
ferent stories  under  oath  concerning  hia 
knowledge  of  the  crime  and  his  partldpatiiui 
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is  it  In  Mb  affidavit  In  tbls  case  he  had 
sworn  that  he  had  seen  a  man  named  Miller 
shoot  Le  Clerc.  The  affidavit  was  part  of  the 
application  for  the  writ,  and  it  was  competent 
to  introduce  it  In  evldenca  and  to  cross-exam- 
ine the  appelant  for  the  purpose  ot  showing 
his  Inconsistait  statements. 

[1 , 2]  Hie  testimony  of  the  district  Judge 
before  whom  an;i^Iant  entered  bis  plea  of 
Kolltr  was  competent,  as  was  that  of  the  city 
attorney  ^rtio  dictated  to  the  stenograi^r 
the  confiesBi<»  from  statements  made  by  the 
appelant.  The  testtanony  of  any  person  wlio 
was  iwesrait  at  tiie  time  the  confeBslw  was 
prepared  and  adgned  or  whoi  the  plea  was 
entered  was  ccnnpetent  to  negative  Uie  state- 
ments hi  ai^llanfs  affidavit  TtxB  same 
tiling  Is  true  of  the  testimony  of  the  offi- 
cers who  arrested  appellant  at  Pratt  Tlie 
aiH>ellant  states  In  his  affidavit  that  he  took 
the  car  fkY>m  Wichita  and  drove  to  Pratt 
under  compulsion  of  another  man,  who,  he 
gays,  committed  the  murder.  It  was  proper 
to  show  that  when  he  was  arrested  he  stated 
that  he  bought  the  car  at  another  place  and 
had  not  been  In  Wichita  for  several  months. 

Complaint  Is  made  because  the  state  was 
permitted  to  show  the  regularity  of  the  pro- 
ceedings in  the  district  court  at  the  time  Ray 
was  sentenced,  and  it  Is  Insisted  that  an  Is- 
sue waa  thus  raised  which  Should  have  been 
left  to  the  jury  because  it  was  a  question 
of  fitcL  There  was  no  claim  in  the  affidavit 
for  the  writ  that  anythhig  occurred  In  the 
courtroom  at  the  time  the  plea  of  guilty  was 
entered  which  waa  Irregular. 

[3]  We  find  nothing  substantial  In  the  ob- 
jections to  the  testimony  of  Le  01erc*8  em- 
^oyer  and  of  otb^  witnesses  who  told  of  the 
number  of  persons  th^  saw  in  the  car  when 
Le  Cl&rc  drove  away  with  It  or  when  near 
the  Thomas  orchard.  In  any  event  none  of 
this  testim<Niy  can  be  said  to  have  been  prej- 
sdldaL  The  court  carefully  protected  appel- 
lant's rU^ts  and  instructed  that  evidence  re- 
garding the  question  of  his  guilt  or  Inno- 
cence had  beea  permitted  mily  In  so  far  as  It 
rdated  to  the  issnes  In  this  proceeding*  and 
oODld  not  be  considered  by  the  jury  fbr  any 
vOter  pwpose,  and  that  the  only  purpose  of 
the  writ  was  to  rwtmre  to  appellant  his 
Ti^ts  which  existed  prior  to  the  plea  of 
gnfl^,  and  that  In  the  evoit  this  rdief 
should  be  granted  him  he  would  then  be 
placed  on  trial  tQKm  the  charge  of  murder. 
tbB  instructions,  after  stating  what  the  rec- 
ords of  the  court  show,  properly  charged  that 
If  Uie  Jury  found  from  Uie  evidence  that  the 
plea  of  guilty  was  freely  and  Ttrtnntarlly 


made  because  of  the  fact  of  appellant's  guilt 
and  not  because  of  undue  Influence,  duress^ 
assaults,  or  threats,  then  the  proceeding  be* 
fore  Om  district  court  on  May  23,  1918,  vras 
correct  and  ord»ly,  and  the  defendant  waa 
not  deprived  of  any  of  his  rights  by  the 
court 

[4]  It  is  complained  that  It  was  error  to 
instruct  that,  upon  ai^)ellant*B  announcemait 
of  his  desire,  to  idead  guilty,  the  district 
court  was  not  ctMupeUed  to  cause  a  trial  to 
be  had ;  nor  was  it  necessary  that  counsel  bo 
appointed  to  defend  him.  This  was  no  more 
than  an  instmctimi  that  <m  tiie  face  of  the 
record  the  proceedings  were  regular,  and  the 
court  properly  instructed  that  the  burden  of 
proof  rested  upon  the  appellant  to  establish 
that  his  Gonfesslm  and  plea  of  guilty  had* 
beai  obtained  by  threats  of  bodily  harm  and 
under  dui  cas  as  diarged  In  his  affidavit 

Complaint  Is  made  of  the  following  part 
of  Instruction  No.  1 : 

"It  is  needless  to  lay  that  the  judgment  of 
a  court  cannot  be  lightly  set  aside  and  tliat 
until  they  are  lawfully  set  aside  they  are  in  full 
force  and  effect  and  binding  upon  all  i;>artieB 
thereto.  No  appeal  was  taken  by  the  defend* 
ant  from  the  judgment  of  said  court, 'and  the 
defendant  is  bound  by  said  Jud^ent  (tf  said 
court  and  must  abide  thereby,  unless  under  the 
proceedings  had  in  this  action  which  Is  now  on 
trial  it  b«  determined  by  tlie  Jury  that  said  plea 
of  guilty  was  entered  under  such  circumstanc- 
es as  to  cause  the  same  to  be  null  and  void 
and  of  no  force  and  effect  as  furtlier  explained 
in  these  instructions. 

"In  other  words,  the  state  relies  to  a  certain 
extent  upon  the  judgment  of  this  court  and  the 
bnrden'of  setting  aside  said  Judgment  and  hold- 
ing the  same  for  nan^t,  in  this  proceedioA  i* 
upon  the  said  Oral  Bay." 

Tbls  Is  dvll  proceeding,  and  we  think  Uie 
instrurtion  correctly  states  the  law. 

We  discover  nothing  in  Instruction  No.  4 
which  contradicts  instruction  Na  3,  or  which 
would,  In  our  opinion,  tend  to  confuse  the 
Jury  as  to  the  real  issues. 

[fi]  Ttie  Instructions  charged  that  the  ap- 
pellant was  a  competmt  witness,  and  the  Jury 
must  consider  his  testimony,  but  that  they 
could  take  Into  conrideraticm,  as  affecting 
his  credibility,  his  Interest  In  tiie  result  of 
the  proceeding.  In  view  of  the  charactw  ot 
the  proceeding,  we  do  not  think  It  can  be 
said  that  this  was  ^^adldal,  although  It 
did  direct  particular  attentlra  to  the  testi- 
mony of  the  appellant 

Finding  no  error  ta  the  i«>oceeding8,  the 
Judgment  is  affirmed. 

All  the  Justices  ccmcorrln^ 
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BROWN  V.  UNION  PAC.  R.  CO.  (No.  23716.) 
(SapnmA  Court  of  Kansas.  iSaj  6»  1922.) 

(BpllaJHu  bv  <A«  Oovrt)  . 

t.  Master  aiitf  servant  «s>302(3)  —  Seotloa 
foremaa's  assault  oa  boy  oa  right  of  vay 
held  BOt  aetloBable. 

Plaintiff,  a  boy  16  jears  of  age,  was  on  de- 
fendant's right  of  way  at  the  invitation  of  and 
for  the  purpose  of  running  an  errand  for  the 
switch  tender  when  the  section  foreman  called 
him  Tile  namee.  At  some  remark  of  plaintiff's 
in  reply  the  foreman  became  angry,  ran  after 
plaintiff,  caught  him,  tried  to  choke  him,  and 
struck  him  with  a  broom  hnndle.  The  switch 
tender  interfered,  and  the  section  foreman  re- 
turned to  his  band  car.  Plaintiff  said  he  was 
going  home*  and  started  to  leave,  when  the 
foreman  got  off  his  car,  chased  the  plaintiff 
through  tiie  right  of  way  fence  into  a  field, 
through  a  bartied  wire  fence  a  half  block  away, 
caught  up  with  him,  and  assaulted  him  again. 
In  an  action  to  recover  damages  from  the  rail- 
road company,  held,  that  plaintiff  was  not  a 
trespasser  on  the  right  of  way,  but  was  a  li- 
censee, and  on  the  facts  stated,  held,  further, 
that  a  demurrer  was  properly  sustained  to 
plaintiff's  evidence  because  it  is  obvious  that 
a  candid  mind  acting  normally  could  not  rea- 
sonably infer  that  the  foreman,  lo  making  the 
assault  and  In  following  up  the  plaintiff  for  a 
halt  hlodk  after  he  had  left  the  right  of  way 
and  again  assaulting  him,  supposed  he  was  en- 
gaged in  an  attempt  to  discbarge  any  duties 
devolving  upon  him,  or  reasonably  Infer  that  he 
was  in  fact  acting  within  the  scope  of  bis  em- 
ployment Kemp  V.  Railway  Co.,  91  Kan.  477, 
138  Pae.  621,  and  cases  cited  In  that  oidnion. 

2.  Pleadiag  «=>t26-^nswar  Neld  to  eontala 
aegatlve  pregnant,  but  not  oao  implying  that 
foranau  la  making  attack  was  acting  wlthia 
scope  of  hb  •mploymant 

The  petition  alleged  that  one  ■  I!iar- 
Bon,  whose  first  name  was  unknown,  the  sec- 
tion foreman  and  an  agent  and  employee  of 
defendant  in  charge  of  its  tracks  and  right  of 
way,  ordered  plaintiff  to  leave  the  right  of  way 
and  struck  and  beat  him,  and  that  while  plain- 
tiff was  lesving  the  place  and  tracks  the  said 
Larson,  "acting  as  the  agent,  servant  and  em- 
ployee of  defendant,  followed  after  plaintiff, 
again  willfully,  wantonly,  maliciously,  wrong- 
fully snd  violently  struck,  cursed,  sbused  and 
beat  plaintiff,"  etc.  The  part  of  the  onswer, 
verified  under  section  110,  CAv.  Code  (Qen.  St. 
IMS,  I  7002).  denied  that  defendant  "had  In 
its  service  at  the  place  mentioned  •  •  •  any 
man  named  Larson,  employed  as  section  fore- 
man, agent,  servant,  or  employee."  Beld,  a 
negative  pregnant  implying  an  affirmative  state- 
ment that  defendant  did  have  In  its  employ 
a  section  foreman  at  the  time  and  place  men- 
tioned who  was  in  charge  of  defendant's  tracks 
and  right  of  way.  but  fteM,  further,  that  it  can- 
not bo  taken  as  an  affirmative  implication  that 
the  section  foreman,  while  following  up  and 
assaulting  plaintiff,  was  acting  within  the  scope 
of  his  employment  as  such  agent. 


(AddiUoMl  BvTtahua  hy  Editoridt  Btaff.) 

3.  Pleading  «±»l26->'N«Bativa  prtgnaaf  da- 

fined. 

A  "negative  pregnant"  involves  and  admito 
of  an  affirmative  implication,  or  at  least  an 
implication  of  some  kind  favorable  to  the  ad- 
verse party  (citing  Words  and  I^rases,  voL  5, 
p.  4739). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Negative  preg- 
nant] 

Appeal  f^om  District  Court,  Wyandotte 
County. 

Action  by  Lee  Brown,  a  minor,  by  his 
mother  as  next  friend,  against  the  Union  Pa- 
cific Railroad  Company,  a  corporation.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  H.  Brady,  T.  V.  Batlsback,  and  Wm.  H. 
McHale,  Jr.,  all  of  Kansas  City,  tor  appel- 
lant 

A.  L.  Bei^er,  of  Kansas  City,  and  R.  W. 
Blair,  T.  M.  Lillard,  and  O.  B.  Bldaon,  all  of 

Topeka,  for  appellee. 

PORTER,  J.  The  appeal  Is  from  a  Jndg- 
ment  sustaining  a  demurrer  to  plaintiOTs 
evidence.  The  petition  alleged  that  the  plaln- 
ttflC  who  was  16  years  of  age,  was  assaulted  by 
a  section  foreman  by  the  name  of  I^rson,  an 
agent  and  employee  of  defendant  in  cbai^  of 
Its  tracks  and  right  of  way  near  Twenty-Sec- 
ond street  in  Kansas  City;  that  the  section 
foreman  ordered  plaintiff  to  leave  the  right 
of  way  and  struck,  cursed  and  abused  him 
because  he  did  not  immediately  comply^  and, 
when  he  started  to  leave,  followM  and  aa* 
saulted  him  a  second  time. 

The  answer  consisted  of  a  general  denial,  a 
defense  that  plaintiff  was  a  trespasser,  and 
that  only  such  force  as  was  reasonably  nec- 
essary to  put  him  off  the  rl^t  of  way  was 
used.  As  a  further  defense  it  was  denied 
under  oath  that  defendant  had  in  Its  serr- 
ice  at  the  time  mentioned  any  man  named 
Larson,  employed  as  a  section  for^an,  agent, 
servant,  or  employee. 

Plaintiff  testified  that  be  Uved  with  taia 
parents  a  short  distance  from  where  the  as- 
sault occurred;  that  Johnson,  the  switch 
tender,  called  him  to  come  over  there  to  do 
an  errand  for  him ;  he  bad  often  run  errands 
for  the  «nployees  of  the  defendant  On  this 
ocasioh  he  was  standing  near  the  switch 
shanty  when  a  section  crew  came  up  on  a 
hand  car  under  Larson,  the  foreman.  He 
had  known  X^arson  about  two  years  and  had 
seen  him  giving  orders  about  the  repair  work, 
l^rson  engaged  In  a  conversation  with  the 
switch  tender,  but  spoke  ot  the  plaintiff,  call- 
ing him  vile  and  unspeakable  names.  Plain- 
tiff replied: 

**!  am  no  more  of  those  names  than  you  an. 
Yon  don't  look  any  better  tiian  the  rest  of  tkmm 
along  here." 
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TUs  caused  the  forooan  to  "fly  up  in  the 
air,"  and  plaintiff  ran  away;  the  foreman 
followed  him,  caught  htm,  and  tried  to  chobe 
blm.  Plaintiff  ran  and  picked  up  a  broom 
handle  and  tried  to  strike  the  foreman  with 
it,  but  the  latter  took  it  and  hit  him  across 
the  back  and  shoulder.  Plaintiff  ran  to 
where  the  switch  tender  was,  who  eaXd: 

Tea  win  have  to  quit  fighting  as  long  as  I 
am  ten^ng  switches  here." 

Plaintiff  then  said  he  was  going  home  to 
pat  on  another  shirt,  as  the  one  he  had  was 
torn,  and  started  to  walk  along  the  tracks, 
when  the  foreman  came  towards  him,  and 
idaintlff  ran  throuf^  the  right  of  way  fence 
into  a  field,  then  turned  east  to  Twenty-Sec- 
ond street,  where  he  had  to  go  through  a 
barbed  wire  fence,  and  the  foreman  caught 
np  with  him  about  25  feet  north  of  the  de- 
fradanfs  tracks  and  beat  him  severtiy. 
Plaintiff  finally  broke  loose  and  started 
home.  The  foreman  went  back  to  the  right  of 
way,  got  a  piece  of  iron  about  a  foot  long, 
and  threw  It  at  the  plaintiff.  In  his  croas^ 
examination  plaintiff  testified: 

"Q.  Did  you  say^nything  to  this  man  Larson 
(the  foreman)  except  what  yoa  told  us  now? 
A.  No.  air. 

"Q.  Before  he  started  to  choke  yoa,  had  you 
refused  to  get  off  the  track?  A.  No,  sir;  he 
seTer  even  ordered  me  to  get  off  the  traclE. 

"Q.  He  Just  started  in  without  saying  any- 
tbins?  A.  Te^  sir." 

The  theory  of  the  defense  Is  predicated  up- 
on a  number  of  decisions  in  somewhat  sim- 
illar  cases.  The  rule  is  stated  in  Kemp  t. 
BaUway  Co.,  91  Kan.  477,  188  Pac.  621 : 

"An  employer  may  be  held  liable  for  the 
wrongfui  acts  of  bis  employee  done  in  the 
■cope  of  faia  employment.  *  *  *  If  done 
■olely  to  accomplish  the  employee's  own  pur- 
pose or  deTice,  although  in  an  interval  of  bis 
regular  service,  the  employer  is  not  liable." 
SrL  par.  2. 

In  tliat  case  the  trial  court  oTemiled  a  de- 
marrer  to  the  evidence  whidi  presented  the 
qnestion  whether  upon  the  facta  the  railroad 
company  was  liable  for  the  wrongful  act  of 
its  brak«nan  In  firing  *&  shot  which  killed  a 
trespaasw — cme  of  two  young  mai  who  were 
tidins  £rom  statlm  to  station  on  a  freight 
train  without  payhig  fare.  They  had  gottoi 
off  at  a  station  about  10  o'clock  at  night  In- 
tending to  board  the  train  again.  As  fliey 
stood  near  the  train,  a  bmkcman  got  a  re- 
Tolrer  from  the  baggage  car,  started  towards 
^liem,  and  with  an  oath  ordered  fh&a  to  get 
"out  of  there."  The  young  men  ran  up  the 
bank  out  of  the  cut  In  which  the  train  was 
Randlns.  which  was  from  10  to  20  feet  from 
the  car  and  about  10  feet  high.  On  reaching 
tbe  top  of  the  bank,  one  of  tb&a  shouted.  "Go 
to  bdl  1"  The  brakeman  said,  "What's  that?" 
'ilmlved  op  the  bank,  ran  after  them,  and 
ted  tbe  fatal  shot.  The  evidence  showed 
Bat  It  vaa  the  duty  of  the  bmkeman  to 


trespassers,  including  those  who  attempted  to 
ride  without  paying  fare,  away  from  the 
train,  and  that  he  bad  authority  to  use  force 
if  it  was  necessary.  It  was  held  in  the  opin- 
ion that,  in  order  to  fix  liability  upon  the 
employer,  it  is  not  sufficient  that  the  employ- 
ment afforded  the  opportxmity  to  do  the 
wrong,  or  that  it  was  done  during  the  em- 
ployment, but  It  must  be  done  in  the  course 
or  within  the  scope  of  the  employment. 

The  opinion  distinguishes  between  acts 
done  by  the  servant  in  pursuit  of  his  own 
ends,  although  done  in  the  time  covered  by 
bis  employment,  and  those  done  In  pursuance 
of  his  duty  in  the  course  of  his  employment, 
and  quotes  as  follows  from  1  Thompson's 
Commentaries  on  the  Law  of  Nej^igence,  | 
526: 

"If  the  servant  step  aside  from  hii  maater's 
business,  for  however  abort  a  time,  to  do  an 
aot  not  connected  with  such  business,  the  rela- 
tion of  master  and  aervant  is  for  the  time  bub- 
pended.  Such,  varioual;  expressed,  is  the  uni- 
form doctrine  laid  down  by  all  aathorities." 

Also  from  Wood's  Mastn  and  Servant  (2d 

Ed.)  S  307,  as  follows: 

"The  simple  test  is  whether  they  were  acts 
within  the  scope  of  his  employment;  not  wheth- 
er thej  were  done  while  proiecuting  the  mas- 
ter's business;  but  whether  they  were  done 
the  servant  in  furtherance  thereof,  and  were 
such  as  may  fairly  be  said  to  hare  been  author- 
ized by  him.** 

The  judgment  was  reversed  with  directions 
to  enter  judgment  for  defendant  because,  as 
stated  in  the  opinion: 

"After  careful  consideration  we  are  con- 
strained to  hold  that  a  candid  mind  acting  nor- 
mally could  not  reasonably  infer  from  the  facts 
presented  In  this  record  that  the  brakeman  sup- 
posed or  believed  that  these  men  fleeing  as 
they  were  away  from  the  train  just  about  to 
start  on  its  way,  intended  to  anddenly  turn  badi 
and  board  it.  Tbe  fact  that  they  were  npon 
an  embankment  of  considerable  height  and  the 
train  in  the  cot  below  between  40  and  50  feet 
distant,  and  that  their  assailant  not  only  climb- 
ed the  bank  but  still  pursued  and  fired  while 
they  were  in  flight,  not  toward,  but  away  from 
tbe  train,  precludes  a  person  whose  mind  is 
acting  fairly  and  impartially  from  believing 
that  the  brakeman  was  acting  Tvithiu  the  scope 
of  his  employment  when  he  fired  the  shot." 
91  Kan.  483,  138  Pac  628. 

Other  cases  which  support  the  same  doc- 
trine and  which  are  reviewed  In  the  case  Jnst 
dted  are:  Hudson  v.  SI,  K.  &  T.  By.  Co., 
16  Kan.  470;  Mlrlck  t.  Suchy,  74  Kan. 
715,  87  Pac.  1141, 11  Ann.  Gas.  366;  Crelly  T. 
Telephone  Co.,  84  Kan.  1%  113  Pac.  386,  88 
L.  R  A.  <N.  S.)  32&  , 

[1]  The  evidence  of  the  plaintiff  In  this 
case  shows  that  he  was  not  a  trespasser.  He 
was  Invited  on  the  premises  by  the  switch 
tender.  He  had  been  accustomed  to  running 
errands  for  tbe  employees  of  the  defendant 
As  Is  said  In  the  pUdntUTs  brltf,  "going  to 
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the  store  for  them  and  getting  Us  mother  to 
fix  up  lunches  for  them,  and  they  paid  him 
for  so  doing.  On  the  very  day  of  the  assault, 
while  he  was  crossing  the  tracks  on  Us  way 
hom^  Uie  switch  tender  called  tdm  and  sent 
him  on  an  errand."  The  plain tifl  was  not  a 
trespasser  on  the  right  of  way;  he  was  at 
least  a  llc»is€«.  The  plaintiff's  OTldence 
shows  that  he  had  not  refused  to  get  off  the 
trade  -before  the  foronan  started  to  choke 
him.  Up  to  that  time  the  foreman  had  not 
evm  ordered  him  to  get  off  the  track,  but 
started  to  commit  the  assault  without  saying 
anything.  Upon  the  doctrine  of  the  Kemp 
Case,  supra,  and  other  decisions  tited,  the  de- 
murrer was  rightly  sustained  for  the  reason 
that  it  iB  obvious  that  a  candid  mind  acting 
normaUy  could  not  reasonably  Infer  from  the 
facts  stated  In  the  plaintiff's  testimony  that 
Larson  in  making  the  assault,  and  in  fol- 
lowing up  the  plaintiff  for  a  half  block  aft- 
er he  had  left  the  fight  of  way  and  again 
assaulting  him,  suiq;>osed  or  bdleved  that  he 
was  mgaged  In  an  attempt  to  discharge  any 
duties  devolving  upon  him.  or  that  the  fore- 
man was  in  fact  acting  within  the  scope  of 
his  emiHoyment  while  assaulting  the  plaintiff. 

[t]  The  plaintiff  contends  that  it  was  error 
to  sustain  the  donurrw  because  of  tlie  state 
of  tbB  {headings;  it  Is  insisted  that  the  aver- 
matB  of  the  p^thm  respecttng  the  author- 
ity of  the  section  foreman  must,  by  virtue  of 
section  no,  OlvU  Code  <Oen.  St.  1915,  {  7002), 
be  taken  as  true  because  there  was  no  vol- 
fled  draial  of  his  authority  In  the  answer. 
The  petltl<ni  alleges: 

"One  *  *  *  Larson,  whose  first  name  Is 
onknown,  the  section  foreman,  and  an  agent, 
servant,  and  employee  of  tbe  defendant,  in 
cimrge  of  the  defendant's  tracks  and  right  of 
way  at  said  point,  ordered  this  plaintiff  to  leave 
said  building  and  right  of  wsy,  of  the  defend- 
ant, and  struck  and  beat,"  etc. 

"While  this  plaintiff  was  thus  proceeding 
down  said  tracks,  tbe  said  Larson,  acting  as  the 
agent,  servant,  and  employee  of  tlie  defendaut, 
follovping  after  this  plaintiff,  again  willfully, 
wantonly,  maliciouBly,  wrongfully,  and  violent- 
ly Btmcfc,  cursed,  beat,  and  abused  this  plain- 
tiff, striking  him  with  a  (dub  and  forcibly  eject- 
ing him  from  ttie  premises  of  the  defendant, 
and  inflicting  npon  him  the  ftdlowing  Injuries, 
to  wit" 

The  verified  denial  is  a  restricted  one  and 
reads: 

"For  a  third  and  further  defense  this  defend- 
ant denies  that  it  had  In  its  service  at  the  time 
and  place  mentioned  in  said  petition  any  man 
named  Larson  employed  as  section  foreman, 
agent,  servant,  or  employee." 

[1]  The  plaintiff  contends  that  this  is  noth- 
ing more  than  a  negative  pregnant  which  Im- 
plies an  afBrmative  statemrat  that  the  de- 
fendant did  have  In  Its  employ  a  section  fore- 
man,- agent,  sorvant,  and  employee  at  the 
time  and  place  mentioned  who  was  In  diarge 


of  the  defendant's  tra<te  and  right  of  way, 
and  that  audi  foreman,  whether  bis  name 
was  Larson  or  not,  "acting  as  tbe  agoit, 
servant  and  employee  of  the  defendant,  again 
willfully,  wantonly,  malidoudy,  wrongfully, 
and  violmtly  struck,  beat,  and  abused  this 
plaintiff,"  etc. 

"A  negative  pregnant  involves  and  admits 
of  an  affirmative  ImpUntion,  or  at  least  an 
implication  of  some  kind  favorable  to  the  ad- 
verse party."  Words  and  Phrases,  voL  p. 
4739. 

It  may  be  conceded  tbat  plaintiff's  contri- 
tion is  true  to  the  extent  that  the  language 
of  the  vorifled  part  of  the  answer  must  be 
considered  as  an  admission  or  affirmation 
that  the  person  who  made  the  assault  was 
an  agent,  servant,  and  employee  in  diarge  of 
defendant's  tracks  and  right  of  way.  We  do 
not  believe,  howevOT,  that  It  can  be  taken  as 
an  affirmative  Implication  that  the  section 
foreman,  while  following  up  and  assaulting 
plaintiff,  was  acting  within  the  scope  of  his 
employment  as  such  agent.  It  would  require 
the  most  technical  application  of  formal  rules 
of  pleading  to  give  to  tbp  verified  answer 
such  an  interpretation.  Besides,  the  questimi 
whether  the  section  foreman  In  assaulting 
the  plaintiff  was  acting  within  tbe  scope  of 
his  employment  was  on  the  petition  Itself  a 
question  of  law;  it  was  still  a  questi<m  of 
law  when  the  donurrer  was  Interposed  to  the 
evidence. 

Tbe  judgment  is  affirmed. 

AU  the  Justices  concurring. 


Oil  Kan.  san 

0RAVE8  V.  O'BRIEN  et  al.    (No.  24075.) 

(Supreme  Court  of  Kansas.    May  6,  1922.) 

(BvUabut  hn  (fte  Court.} 

1.  Contraoti  «=»98(3)— Evidenoe  held  t»  prove 
that  conveyance  aad  exeoutlon  of  aotes  aai 
oontraet  was  laduoed  by  frand  and  dnress. 

Tbe  plaintiff  brought  an  action  to  set  aside 
a  conveyance,  to  cancel  certain  notes  and  a 
mortgage,  also  another  agreement  npon  the 
ground  that  ho  had  been  put  in  fear  and  com- 
pelled to  execute  them  onder  duress  excited  by 
threats  of  prosecution  and  imprisonment,  for 
an  alleged  offense,  when  In  fact  the  act  charged 
against  him  was  not  on  offense.  Tbe  relief 
asked  was  granted,  and  It  is  beld  that  the  evi- 
dence is  auffident  to  show  the  fraud  of  the  de- 
fendants participating  In  tbe  transaction,  tbat 
duress  was  established,  and  that  the  plaintiff 
was  entitled  to  the  relief  given. 

2.  Contraote  «s»368— PlalnUff,  ladeoed  to  con- 
vey and  execMte  nofsa  and  mortgage  by  dn- 
ress^ h^d  aot  barred  fmn  relief  on  aronni 
that  parties  were  eqnaily  at  tanit. 

Held,  further  that  plaintiff  was  not  barred 
from  tbe  relief  asked  on  tiie  ground  that  the 


«s>ror  otlMF  OMW  Me  rame  topic  and  KBT;NUUBBR  la  aU  itoy-Nambered  Dlgwts  and  InAeiaa 

Digitized  by  Google 


Kan.) 


QBAVES  T.  O'BRIEN 
(SOT  P.) 


199 


parties  were  equany  at  fault  In  the  Qlegal 
Rsreements,  nor  because  he  yielded  to  the  de- 
mands of  the  defendants. 

3.  CntraoU  «=»9S(S)— Dirtu. 

A  case  of  dareas  Is  made  oat  where  one 
par^  Is  compelled  to  make  agreements 
throngh  tear  of  prosecution  and  Imprisonment 
exdted  by  the  threats  of  other  parties  to  the 
agreements. 

4.  Contrasts  «=s>266(l)— Piaiotlff,  who  had  r»- 
aaivod  .nthliii  ef  valae  la  fraudulent  trans- 
■etIoB,  held  not  bami  from  reHef  on  ground 
that  he  did  not  offer  to  restore  that  whioh 
bo  bad  reeelved. 

Under  the  circnmBtances  shown  to  have  ex- 
isted the  plaintiff  could  not  be  denied  relief  on 
the  ground  that  lie  had  not  offered  to  restore 
that  which  he  had  received  in  the  fraudulent 
transaction,  and  in  fact  nothing  of  value  had 
been  ao  received. 

5.  Hnsband  and  wife  «=»22t— Wif^  who  took 
■0  part  In  fraudulent  transaotion,  not  a  neo* 
essary  party  In  husband's  notion  to  oompal 
rsconveyanoo  of  land,  and  to  cancel  notes  and 
a  oontraet  on  acoouut  of  duress. 

The  wife  of  the  plaintiff  was  not  a  neces- 
sary party  In  the  action  brought. 

6.  Banks  and  banking  «=>  113— Bank  bold  ro- 
spomlbto  for  fraudulent  acts  of  oashler. 

The  notes  and  a  mortgage  wer^  procured  to 
be  given  throagh  the  active  fraud  of  its  cashier. 
As  he  was  acting  for  the  bank,  and  as  the  bank 
received  and  appropriated  the  fruits  of  the 
frandnlent  transaetiini.  It  Is  responsible  for  the 
fraud. 

7.  Bins  and  notes  ^S9525— In  action  to  oanoel 
note*  for  fraud,  bank  bolder  of  notes  bold 
not  bolder  In  due  oonrse. 

Under  the  evidence  the  bank  to  which  the 
notea  and  mortgage  were  indorsed  and  transfer- 
red by  the  payee  bank  is  not  a  holder  in  duh 
course. 

(AidittoMl  Byttabut  by  Editorial  Staff.) 

8.  Bills  and  notes  (g=»497(5)— Transferee  of 
party  shown  to  have  prboured  notes  by  fraud 
bad  hurdon  of  provlna  itself  a  holder  In  due 
eoarso. 

In  an  action  to  cancel  notes  shown  to  have 
been  fraodalently  procured  hy  transferor  of 
defendant  bank,  hoMer  of  the  notes,  the  bank 
bad  the  burden  of  proving  itaelf  a  hinder  in  due 
cooree. 

Appeal  tnm  District  Goort,  Clay  Goim^. 

Action  by  John  W,  Graves  against  Harry 
O'Brien  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

W.  T.  Rodie  and  Geo.  L.  Davis,  both  at 
Clay  Cents,  and  A.  B.  Crane,  of  Toptica,  for 
appdlants. 

C  Vincent  Jones  and  R.  0.  Miller,  both 
of  Clay  Center,  for  ai^Uee. 

JOHNSTON,  a  J.  This  was  an  action  to 
compel  the  reconveyance  of  certain  real  es- 


tate, the  cancellation  and  anrrmder  of  prom- 
issory notes,  and  of  a  mortgage  given  as 
secQri^  for  the  notes,  and  to  cancel  an  agree* 
ment,  all  executed  by  the  plaintiff  through 
the  alleged  fraud  and  duress  of  the  defmd- 
anta  Plaintiff  also  asked  that  defendants 
be  enjoined  from  transferring  the  prop^y 
pending  the  action,  and  that,  in  case  the 
relief  asked  could  not  be  granted,  he  recover 
the  actual  damages  sustained  through  the 
fraud  and  duress  of  the  defendants.  Judg- 
ment was  given  for  plaintiff,  and  defendants 
appeal. 

Upon  the  evidence,  about  which  there  is 
practically  no  dispute,  the  court  made  elabo- 
rate findings  of  fact  A  summary  of  the 
special  findings  and  undisputed  evidence  Is 
tbat  John  W.  Graves  Is  a  fanner  about  73 
years  of  age,  who  had  reared  a  family  of 
seven  children,  five  of  whom  are  still  living, 
and  one  of  whom  is  his  daughter,  I^ura  A. 
Reld,  who  is  married  to  Frank  M.  Iteld. 
PlalntifTs  first  wife  and  the  mother  of  his 
children  died  in  1908.  He  resides  on  a  farm 
near  Clifton  in  Washington  county,  and  had 
transacted  all  of  his  banking  business  with 
the  Citizens*  State  Bank  of  Clifton.  Harry 
O'BriCT  Is  the  cashier  of  that  bank,  and 
plaintiff  had  great  confidence  In  him,  and 
trusted  him  to  look  after,  not  only  his  bank- 
ing business,  but  also  to  advise  him  In  his 
personal  affairs,  and  he  had  also  entrusted 
him  with  the  drawing  up  of  practically  all  of 
bis  legal  papers.  On  Fd>ruary  27th,  Just 
before  going  on  a  journey  to  Arkansas  to  be 
married,  he  had  prepared  a  deed,  purporting 
to  convey  the  1^1  title  of  120  acres  of  land 
to  his  daughter  Laura,  in  wbidi  he  reserved 
the  life  estate  In  himself,  but  be  did  not  sign 
or  acknowledge  the  instrument  at  that  time. 
On  March  2,  1918,  he  was  married  to  Allle 
Johnson,  lo  Arkansas,  and  returned  with  her 
to  bis  home  near  OliftiHi  on  March  4,  1918. 
She  lived  with  him  (mly  about  seven  weeks 
and  then  returned  to  her  former  home  In 
Arkansas,  and  klnce  that  time  she  and  plain- 
tiff have  not  lived  togettaer  as  hnsband  and 
vrlfe. 

Within  8  we<dE  after  plaintiff  returned 
from  Arkansas  with  hla  wife,  he  took  the 
deed  formerly  prepared.  conTc^lng  the  land 
to  his  daughter,  and  sl^ed  and  acknowledg- 
ed the  lastmment  before  O'Brloi,  who  was 
a  notary  public,  and  O'Brien  took.  charRe  of 
the  instrument  and  filed  It  for  record.  While 
the  acknowledgment  was  dated  March  2, 
191S,  It  was  not  in  fact  made  on  that  day, 
but  was  made  after  tiie  return  of  plaintiff 
from  Arkansas,  and  stmie  time  between  the 
4th  and  lltb  of  March.  1918.  The  plaintiff 
did  not  direct  the  antedating  of  the  acknowl- 
edgment, but  It  was  done  by  O'Brien  without 
the  knowledge  of  plaintiff.  This  Juggling  of 
dates  was  subsequently  used  to  tenwize  the 
iHaintlff,  on  the  theory  that  tiie  change  at 
dates  constituted  a  crime,  and  that  plaintiff 
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could  only  avoid  imprisonment  In  tbe  peni^ 
tentiary  by  the  execution  of  tbe  Instrnments 
Involved  in  tbls  action.  Plaintiff  bad  a  dls^ 
agreem^t  witb  Frank  BC  Reid  as  to  some 
alfalfa  and  silage  grown  on  one  of  his  farms. 

It  was  shown  and  fouQd  that  on  Febraary 
7,  1919,  Frank  M.  Reld  was  Indebted  to  the 
Citizens'  State  Bank  in  tbe  sum  of  $3,130.05, 
and  also  before  that  time  tbe  bank  commis- 
sioner bad  ordered  tbe  bank  to  reduce  tbls 
Indebtedness.  At  that  time  Reid  was  unable 
to  pay  the  Indebtedness,  and  was  practically 
insolvent  On  February  7.  1919.  O'Brien  tele- 
phoned to  Elmer  Graves,  a  son  of  plaintiff, 
to  bring  his  father  to  tbe  bank  to  attebd  to 
a  business  matter,  and  In  response  to  the 
call  plaintiff  ^d  his  son  went  to  the  bank, 
arriving  there  about  2  p.  m.  O'Brien  Invited 
them  Into  a  private  room  of  the  bank,  and 
then  informed  them  that  Frank  M.  Reld  bad 
called  at  the  bank  that  momlog,  and  had 
said  to  O'Brien  that  he  bad  learned  of  the 
wrongful  dating  of  the  acknowledgment  on 
the  deed,  that  the  dating  back  was  a  penl- 
tentiaiy  offense,  and  that  he  Intended  to  In- 
stitute a  prosecution  against  plaintiff  and 
O^rien  for  tbe  crime.  He  bad  further  stat- 
ed that  be  bad  already  employed  two  of  the 
best  lawyers  in  tbe  state  to  conduct  tbe 
prosecution,  and  bad  arranged  witb  plain- 
tiff's wife  in  Arkansas  that  she  would  send  a 
lawyer  to  co-operate  with  the  Kansas  lawyers 
In  sending  O'Brien  and  tbe  plaintiff  to  tbe 
penitentiary  unless  the  plaintiff  would  set- 
tle on  tbe  terms  proxwsed  by  Reid.  O'Brien 
professed  to  plaintiff  to  be  greately  excited 
about  the  danger  be  and  plaintiff  were  In 
on  account  of  tbe  purposes  aud  threats  of 
Reid.  and  because  of  these  threats  and  tbe 
apparent  excitement  of  O'Brien  plaintiff  too 
became  agitated  and  fearful  that  he  might 
be  sent  to  tbe  penitentiary.  By  reason  of 
tbe  confidence  be  bad  In  tbe  honor  and  in- 
t^rity  of  O'Bri^  he  strongly  relied  on  his 
advice  and  Judgment,  and  when  be  told  the 
plaintiff  that  an  offense  had  been  committed, 
which  made  them  liable  to  Imprisonment,  be 
believed  him,  although  plaintiff  did  not  know 
until  that  time  that  the  acknowledgment  bad 
been  dated  back,  nor  did  be  know  that  sucb 
an  act  was  a  violation  of  law,  and  a  peniten- 
tiary offense.  During  the  interview  an  at- 
tendant knocked  at  tbe  door  of  the  room, 
and,  upon  being  admitted,  informed  O'Brien 
that  Reld  was  in  tbe  bcmk  and  wished  to 
see  him.  O'Brl^  told  the  attendant  to  show 
Reld  in.  When  Reld  entered  he  assumed 
an  angry  attitude,  slammed  bis  hat  and  coat 
on  the  floor  of  tbe  ruom,  advanced  In  front 
of  plaintiff,  shook  his  fists  In  his  face,  and 
said.  In  substance,  that  he  was  there  for 
blood  and  a  fight  to  tbe  flnisb,  aud  If  plaintiff 
did  not  settle  with  him  on  bis  terms  be  would 
send  plaintiff  and  O'Brien  to  tbe  peniten- 
tiary. He  said  that  he  had  lawyers  employ- 
ed, and  they  would  be  there  in  a  few  hours 
if  plaintiff  did  not  make  the  proposed  settle- 


ment  Because  of  the  statements  and  threats 
plaintiff  was  put  in  great  fear,  and  was  led 
to  believe  that  be  would  be  put  In  prison  If 
be  did  not  settle.  Beid  then  left  the  room, 
whereupon  O'Brien  advised  plaintiff  that 
Reld  be  brought  back  and  asrtced  the  terms 
upon  which  a  settlCToent  could  be  made. 
O'Brien  then  left  tbe  room  and  soon  re- 
turned, saying  he  had  found  Reld  In  a  long 
distance  booth  of  the  telephone  office,  talk- 
ing to  some  one  In  Atchison,  and  while  he 
could  not  hear  the  conversation,  he  thought 
that  he  was  talking  witb  Atchison  lawyers, 
and  he  then  insisted  that  plaintiff  bad 
better  settle  with  Reld.  Soon  Reld  return- 
ed to  the  conference,  and  O'Brioi  then 
asked  him  to  state  his  terms  of  settlement. 
Reid  replied  that  if  plaintiff  would  accept 
bis  terms  there  would  be  no  prcraecutlon.  and 
the  terms  stated  were  that  plaintiff  should 
take  up  Reid's  Indebtedness  at  the  bank  of 
$3,130.05,  make  a  deed  craveylng  to  Laura 
A.  Reid  the  farm  of  120  acres,  deliver  certain 
named  quantities  of  alfalfa  and  silage,  give 
him  a  lease  for  a  year  of  a  tract  of  alfalfa 
land  on  terms  that  were  named,  and  plaintiff, 
laboring  under  fear  and  duress,  and  under 
the  advice  of  O'Brien,  agreed  to  accept  Reid's 
terms.  It  was  then  too  late  to  complete  tbe 
papers,  as  tbe  conference  bad  lasted  from  2 
p.  m.  until  dark  and  it  was  arranged  that 
plaintiff  should  return  tbe  next  morning  to 
execute  them.  When  be  returned  a  deed  to 
the  farm  that  had  been  prepared  was  signed 
and  acknowledged  before  O'Brloi,  and  was 
left  with  him  for  deilvery.  two  notes  were 
executed  by  plaintiff  to  the  bank,  one  for 
$1,630.05  and  the  other  for  $1,600.  both  pay- 
able one  year  after  date  with  interest  at  the 
rate  of  6  per  cent  payable  semlannQally.  A 
mortgage  upon  a  farm  of  plaintiff  was  given 
to  secure  the  payment  of  tbe  notes,  but  by 
reason  of  his  excitement  and  duress,  {)Iaintiff 
did  not  know  that  be  had  signed  the  mort- 
gage until  September  12,  1919.  Another  pa- 
per was  executed  by  him.  and  the  B^ds;  call- 
ed "final  settlement  agreement,"  which  recit- 
ed that  plaintiff  was  cleslrous  of  making  full 
and  final  settlement  with  Laura  A.  Reid  as 
to  any  estate  that  he  might  leave,  and  It  was 
stipulated  that  in  conslderatitm  of  $8,130.06. 
paid  by  plaintiff,  the  delivery  of  2  tons  (tf 
alfalfa  and  12  toads  of  silage,  a  lease  on 
alfalfa  land,  Laura  A.  Rieid  released  and  re- 
linquished forever  all  claims  she  might  have 
in  plaintiCrs  estate,  and  that  Frank  M.  Reid 
would  dr<^  all  differences  he  had  with  plain- 
tiff. All  these  papers  were  acknowledged  be- 
fore O'Brien.  At  this  time  plaintiff  did  not 
owe  either  of  the  Relds  anything,  and  he 
did  not  re<^ve  any  consideration  from  either 
of  than  for  tbe  obligatI<»is  and  instruments 
wbidi  he  was  fraudulently  induced  to  sign. 
It  was  found  that  all  were  signed  when  he 
was  unaUe  to  exercise  hla  free  will ;  that  he 
was  in  a  state  of  terror  by  reason  of  the 
threats  that  had  been  made^  and  led  to  b»- 
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Itere  Oat  he  oonM  only  escape  Imprisonment 
In  the  penlteDtlaiT  by  settling  upon  the  terms 
proposed.  After  the  bank  got  the  notee  and 
mortgage,  and  oa  S^tember  16, 1919,  (VBrleQ 
Indorsed  and  delivered  tbem  to  the  Unttm 
State  Bank  of  Clay  Center,  which  gave  the 
CMtlzois*  State  Bank  a  credit  upon  Its  books 
for  93,130.05.  The  Citizens'  State  Bank 
never  checked  against  the  credit  thus  given 
In  flie  Union  State  Bank,  and  the  latter  bas 
never  paid  anything  out  of  that  fund,  but  fbe 
amonnt  still  stands  th^  to  the  credit  of  the 
GUzeaaa'  Stete  Bank,  Before  Indorsing  and 
deUrerlng  the  notes  to  the  Union  State  Bank, 
O'Brien  made  an  Indorsement  of  the  pay- 
ment of  fdx  numths'  Interest  oa  the  notes, 
and  this  was  done  witbont  any  payment  hav- 
ing been  made,  and  without  the  direction  or 
knowledge  of  tbe  plalntlil.  He  did  not  know 
that  the  Interest  payment  had  bera  made 
or  the  amount  charged  to  bis  account  until 
after  the  cmnmencement  of  the  action. 

Tbe  actl<m  was  b^nn  on  Septonber  24, 
1019,  and  somnums  was  sOTed  <m  that  day 
on  the  Union  Stete  Bank  and  other  defend- 
ants, notlfjlng  them  of  tbe  firaud  and  duress 
diarged  and  of  the  relief  draianded.  Some 
other  flwdtag^f  were  made  by  the  court  as  to 
the  xentel  value  of  the  land  transferred,  the 
life  oqkectancy  vt  plalntlfF,  and  the  value 
of  the  life  esteto  of  platntiff  In  the  land  con- 
veyed to  his  daughter.  Plaintiff  did  not  con- 
sult with  counsel  as  to  his  rights  or  as  to 
whether  the  antedating  of  the  acknowledg- 
mait  oonstltnted  a  public  offense,  and  during 
all  the  Intervenbig  time  he  had*  labored 
mdm  tbe  btflef  that  he  and  O'Brien  bad 
wn—miffy^  a  pubUc  <draise  and  was  under 
the  fter  and  duress  by  reascm  of  the  stete- 
laente  and  threato  made  to  him  by  Held  and 
O^rlen.  As  tbe  Btfds  were  attempting  to 
sdl  the  hind  ctmveyed,  an  order  of  injunc- 
tion was  made,  retraining  them  from  dis- 
posing of  It  It  was  further  found  that 
tbe  Union  State  Bank  was  not  a  holder  in 
due  course  of  the  notes  transferred  to  It, 
and  that  th^  are  still  In  the  possession  of 
that  bank.  The  court  concluded  and  ad- 
judged that  within  10  days  the  Relds  should 
reconvey  the  land  In  question  to  plaintiff, 
that  tbe  Union  State  Bank  should  sur- 
render into  court  the  notes,  together  with 
the  mortgage,  with  a  release  of  the  mort- 
gage, that  the  final  settlement  agreement 
should  be  surrendered  for  cancellation,  and 
that  by  reason  of  the  fraud  and  duress  the 
notes,  mortgage,  and  agreemente  should  be 
euicded.  It  was  also  adjudged  that  plain- 
tiff recover  from  tbe  Relds,  O'Brien,  and  the 
ClUzens'  Stete  Bank  a  Judgment  for  $1,600, 
the  value  of  the  use  of  the  land  since  tbe 
deed  was  executed,  and  for  tbe  further  siun 
of  (93.00  for  the  interest  payments  which 
had  been  charged  to  plalntlfTs  account  in 
the  bank. 

[!']  One  contentiim  of  the  defendants  Is 
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that  the  evldowe  does  not  warrant  a  re- 
covery by  tbe  plaintiff.  The  recitel  of  tiie 
facts,  only  the  substance  of  which  has  been 
given,  reveals  a  cunningly  devised  plan  to 
defraud  the  unsophisticated  plaintiff  by  the 
Kelds,  the  Citizens'  Stete  Bank,  and  Its 
cashier,  O'Brien.  Tbey  were  actuated  by 
different  motives,  and  were  seeking  to  ac- 
complish different  results,  but  used  the  same 
culpable  means  of  securing  them.  Tbe  Relds 
songlit  to  obtain  the  payment  of  a  debt  ot 
Frank  M.  Reld  to  the  bank,  and  the  full  ti- 
tle. Including  a  life  estate  in  a  valuable  tract 
of  land,  as  well  as  some  other  advanteges  of 
less  value.  The  Citizens*  Stete  Bank  and 
O'Brien  connived  to  secure  the  payment  of 
an  indebtedness  to  tbe  bank  of  Frank  H. 
Reld,  who  was  insolvait  The  loan  made  to 
him  by  the  bank  was  In  excess  of  tbe  pre- 
Btnlbed  limitation^  and  the  bank  commlsrimi- 
er  had  brought  pressure  up<m  It  to  reduce 
that  indebtedness,  and  It  undertook  to  do 
so  by  the  unctmsdonable  means  already  stat- 
ed. These  parties  seized  upon  the  dream- 
stance  of  the  antedating  of  the  atftnowledg- 
ment  to  frighten  the  plaintiff  Into  the  belief 
that  he  bad  committed  a  crime  and  could 
<mly  escape  Im^iisonmoit  In  the  pe«dtaitlai7 
by  yielding  to  their  demands  fbr  the  omv^- 
ance  of  the  land  to  Urs.  Reld.  die  payment 
of  the  oblations  of  Mr.  udd,  and  glvliv 
blm  othn  property  and  beneflte,  and  also  to 
relieve  the  bank  fnnn  Ite  embarrassmoit 
compelling  plaintiff  to  pay  an'  obligation 
which  it  held  against  an  Insolvent  d^tor. 
It  may  be  said  that  not  many  would  have 
been  so  easily  lured  Into  the  baited  trap  that 
was  set  for  plaintiff,  but  it  appears  that  be 
was  Ignorant  of  the  law  relating  to  the  con- 
veyance of  real  estate,  the  acknowledgmrait 
of  lustrumente  by  an  officer,  and  the  p^ialty 
prescribed  for  false  certificates  tn  the  ac- 
knowledgment of  instrumente  of  ctmveyance. 
Besides  he  had  full  confidence  In  the  iutelU- 
gence,  fldtilty,  and  honesty  of  O'Brien,  who 
had  been  his  trusted  advisor  In  business  mat- 
ters for  years.  When  O'Brien  advised  him 
that  the  law  had  been  violated  and  that 
both  were  subject  to  imprisonment  for  the 
false  statement  as  to  dates  In  the  acknowl- 
edgmait,  he  naturally  accepted  his  state- 
mente  as  true,  end  believed  that  he  was  giv- 
ing him  honest  advice.  The  pretended  ex- 
citement and  distress  of  O'Brien  because  of 
the  Imminent  peril  that  both  might  be  sent 
to  the  penitentiary  If  plaintiff  did  not  ap- 
pease Reld  and  comply  with  his  demands 
were  well  calculated  to  Intimidate  plaintiff 
and  deprive  him  of  his  free  will  and  that 
state  of  mind  essential  to  the  making  of  a 
valid  cfmtract.  The  evidence  abundantly  es- 
tablishes the  threate  of  Beid,  tbe  co-opera- 
tion of  O'Brien,  the  bank  and  Reld  In  the 
fraudulent  scheme,  and  it  Is  worthy  of  re- 
mark that  no  one  of  these  parties  denied  the 
stetanente  made  by  the  plaintiff  In  his  tes- 
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Umony,  or  offered  any  testimony  In  explana- 
tion or  exculpation  of  the  frauds  and  wrcmgs 
offered  In  evidence  by  the  plaintiff, 

[2]  There  Is  a'  contention  by  defendants 
that  the.  untruthful  statements  in  the  ac- 
knowledgment was  a  public  offense,  that 
plaintiff  was  equally  ^Ilty  with  O'Brien,  the 
bank,  and  Reld  in  concealing  the  crime 
through  the  making  of  the  lU^l  contracts, 
and  that,  plaintiff's  hands  not  being  clean, 
he  has  no  right  to  set  aside  the  Illegal  con- 
tracts, or  to  ask  the  aid  of  a  court  of  Jus- 
tice in  vacating  or  enforcing  any  of  the  Il- 
legal acts.  The  contention  Is  not  tenable. 
The  parties  are  not,  as  defendants  contend, 
In  pari  delicto.  The  statute  does  provide 
that  any  one  taking  an  acknowledgment,  who 
willfully  certifies  that  a  conveyance  was 
proved  vhea  no  proof  was  made,  or  certifies 
falsely  as  to  any  material  matter  contained 
in  a  certificate  of  aeknowledgmait,  shall  up- 
on conviction  be  adjudged  guilty  of  forgery 
in  the  second  degree.  Gen.  Stat  1915,  |  3500. 
O'Brien,  who  placed  the  Calae  statem^it  as 
to  dates  In  the  certificate,  may  be  liable  to 
prosecution  and  punishment  under  the  stat- 
ute, If  the  act  was  done  willfully,  but  the 
plaintiff  bad  no  part  In  making  the  false 
statement,  and,  according  to  the  testimony 
and  findings,  bad  no  knowledge  that  a  wrong 
date  bad  been  placed  in  the  certiflcate  until 
the  time  that  he  was  tertorlzed  and  coerced 
into  the  execution  of  the  written  instru- 
ments. He  was  not  on  eQual  footing  with 
the  defendants,  as  he  had  not  in  fact  com< 
mitted  a  crime.  Neither  can  the  rule  In- 
voked that  he  should  be  dented  relief  iMcause 
of  the  compounding  or  concealment  of  crime. 
The  agreements  made  were  not  for  any  prof- 
its to  plaintiff,  but  were  extorted  from  him 
by  overcoming  bis  will.  That  wblcb  was 
done  by  him  was  without  his  consent.  The 
agreements,  having  been  made  without  his 
consent,  were  nullities,  and  therefore  it  may 
be  said  that  he  had  done  nothing.  The  rule 
Invoked  by  defendants  can  have  no  applica- 
tion to  the  circumstances  of  the  case,  and 
under  the  facts  proven  it  is  clearly  within 
the  power  and  duty  of  a  court  of  equity  to 
declare  the  contracts  void  and  grant  the  re- 
lief asked. 

[3]  There  Is  a  further  contention  that  actu- 
al duress  was  not  shown  because  the  plain- 
tiff was  in  possession  of  his  faculties,  was  ac- 
companied by  an  adult  son,  and  was  free  to 
leave  the  bank  at  any  time  while  the  pressure 
upon  him  was  exerted.  The  threat  that  he 
would  be  arrested  and  imprisoned  and  tbe 
consequent  disgrace  was  sufflclent  to  put  him 
In  fear  and  lead  him  to  act  contrary  to  his 
will  and  Inclination.  A  case  of  duress  is 
made  out  where  there  Is  a  fear  of  prosecu- 
tion or  imprisonment,  excited  by  tlireats.  In 
Thompson  v.  Niggley,  53  Kan.  664,  35  Pac 
290,  26  L.  B.  A.  803,  it  was  held: 

"Written  securities,  extorted  by  means  of 
threats  of  prosecution  for  crhninal  offenses  of 


which  tbe  party  threatened  was  guilty  In  fact, 
but  which  were  in  no  manner  connected  with 
the  demand  for  which  compensation  was  sought, 
may  be  avoided  by,  the  parties  executing  tfaem, 
not  only  In  the  hands  of  the  ori^nal  payee,  but 
of  his  assignees  having  notice  of  the  circom- 
stances  ander  which  such  securities  were  tak- 
en."   SyL  1. 

In  Williamson  t.  Ackwrnan,  77  Kan.  502, 
94  Pac.  807,  20  U  R.  A.  (N.  8.)  484,  It  was 
held  that  where  a  father  vns  coerced  into 
executing  a  mortgage  to  secure  the  paymeat 
of  the  defalcation  of  his  son  by  resson  of  the 
threats  and  prosecution  of  the  son  for  em- 
bezzlement, which  amounted  to  duress.  It 
would  avoid  the  mortgage.  It  was  held  tliat 
the  test  in  determining  whether  there  was 
duress  was  not  so  much  the  means  by  which 
the  father  was  compelled  to  execute  the  mort- 
gage as  It  was  the  state  of  mind  Induced  by 
the  means  employed,  the  fear  wbfch  made  it 
impossible  for  him  to  exercise  his  own  free 
wUl.  It  was  further  held  that  if  the  threats 
deprived  the  father  of  hfs  free  will,  tbe  ac- 
tual guilt  or  innocence  of  the  son  upon  the 
criminal  charge  was  not  a  material  question 
in  determining  whether  there  was  duress. 

[4]  There  is  nothing  sutwtantial  In  tbe  con- 
tention that  plaintiff  did  not  restore,  or  offer 
to  restore,  that  whl<A  he  had  received  In  the 
transaction.  He  had  nothing  of  consequence 
to  restore.  It  was  a  one-sided  transaddon 
in  which  all  the  benefits  went  to  the  defend- 
ants. The  plaintiff  did  receive  the  final  set- 
tlement agreemoit,  whldi,  as  we  have  seen, 
is  a  void  Instrument  Those  who  prepared  It 
evidently  had  some  misgivings  as  to  the  ade- 
quacy of  the  con^deratlon,  for  the  deeds, 
notes,  and  mortgage,  and  compelled  the  plain- 
tiff to  sign  this  agreement  reciting  as  a  con- 
sideration that  Laura  A.  Bold  had  agreed  to 
relinquish  all  her  rights  In  the  estate  of  the 
plaintiff.  She  had  no  claims  against  him. 
and  no  mention  was  made  of  the  surrender 
of  rights  of  inheritance.  There  was  no  pur- 
pose to  subserve  in  tendering  back  the  agree- 
ment as  the  plaintiff  had  brought  it  Into 
court  and  had  asked  to  have  its  ralldl^  de- 
termined. 

[I]  Nor  Is  there  any  good  ground  for  the 
complaint  that  Allie  Johnson,  to  whom  plain- 
tiff had  been  married,  was  not  made  a  party. 
She  had  taken  no  part  in  the  transaction, 
and  was  not  concerned  with  the  question  of 
frand  In  litigation  nor  with  the  relief  asked. 
She  was  In  no  sense  a  necessary  party. 

[6]  It  is  further  ai^ed  that  the  Citizens' 
State  Bank  should  not  be  beld  responsible 
for  the  fraud  perpetrated  by  the  cashier.  He 
acted  for  the  bank,  and  It  did  not  disavow 
his  act  in  either  pleading  or  evidence,  but 
took  the  fruits  of  the  fraud,  and  Is  still  In- 
sisting that  it  Is  entitled  to  them.  It  was 
sufficiently  shown  that  O'Brien  was  acting 
for  that  institution,  and  that  the  bank  co- 
operated with  Beida  and  O'Brloi  in  tbe  ex- 
tortion. 
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[7, 1]  It  Is  further  argued  that  the  Union 
State  Bank  Is  a  holder  in  due  course.  When 
the  transfer  was  made  a  credit  was  given  the 
Citizens'  State  Bank,  but  no  checks  were  ever 
drawn  by  it,  and  It  was  the  manifest  inten- 
tion that  none  should  be  drawn.  The  notes 
and  mortgage,  as  well  as  the  money  repre- 
seoted  by  them,  were  still  In  the  hands  of 
the  TTnlon  State  Bank  whea  the  action  was 
begtm  and  the  frand  In  the  transaction  had 
been  fnlly  revealed.  When  It  was  shown 
tliat  the  notes  had  been  fraudulently  pro* 
cured*  and  that  the  title  of  the  Citizens' 
State  Bank  tbat  negotiated  the  notes  was  de- 
fiBctlTe,  the  burden  was  shifted  to  the  Union 
State  Bank  to  prove  that  It  was  the  hold^ 
In  due  oonrse.  This  burdoi  was  not  met  by 
the  Union  State  Bank.  We  think  the  court 
was  warranted  in  flndli^  from  the  evidence 
that  ttie  bank  was  not  a  boldor  in  due  course. 
Irtiand  t.  Shore,  91  Kan.  826,  137  Pac.  926; 
Bank  T.  Bank,  109  Kan.  191.  164  Paa  187. 

Some  other  occefitlmis  are  mentioned  by 
defendants,  but  we  find  nothli^  in  them  that 
la  material,  <nr  which  requires  spedal  com- 
ment The  Judgment  rendered  was  within 
the  power  of  tlie  trial  court,  was  wdl  sup- 
ported by  the  evidence,  and  Its  judgmoit  is 
affirmed. 

All  the  Justices  concurring. 


(ui  Ku.  tm 

KASPER  V.  KANSAS  CITY.  U  &  W.  RY.  CO. 
(No.  23718.)* 

(Sapreme  Court  of  Kansas.    ISaj  6»  1^.) 

(SyVahua  by  t\e  Court.) 

1.  CoKBieros  ^27(1)  —  laterurbas  railway 
keld  not  eagagad  la  "Interstate  oonmenMr 
within  federal  Safety  Appllanoe  Act. 

An  interarban  railway  company  which  con- 
fines its  hualneaa  to  transportation  of  pessen- 
sers  and  goods  l^m  place  to  place  witblo. 
the  state,  but  which  rents  its  cars  and  trana- 
fers.  Its  employ^  to  -the  service  of  a  street 
railway  company  for  street  car  traffic  In  Kan- 
sas CSty,  Kan.,  and  Kansas  City,  Mo..  located 
contignoQsly  on  opposite  sides  of  the  Kansaa- 
Hissonri  state  line,  is  not  engaged  In  the  sort 
of  "interatate  commerce*'  which  is  governed  by 
the  federal  Safety  Appliance  Act  (U.  S.  Comp. 
St.  S  8606  et  aeq.). 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.1 

2.  Master  and  servant  ^250— Whstbsr  action 
Is  indsr  federal  or  steto  law,  sutstutlally 
similar,  Immaterial. 

Is  an  action  for  damages  to  an  injured  em- 
ploy£  agflinst  an  interarban  railway  company 
which  confines  its  business  to  intrastate  traf- 
tc,  except  aa  that  traffic  may  be  altered  or 
qnalified  by  the  loan  of  ita  cara  and  employes 
to  another  company  for  street  raflway  service 


operated  acrosa  a  atste  line,  it  la  immaterial 
whether  such  action  be  brought  under  the 
state  law  or  the  federal  Employers*  liability 
Act  (U.  S.  Oomp.  St.  H  8657-8666),  where 
the  state  and  federal  acts  are  sabstanti^ly  sim- 
ilar in  test  and  effect,  folloiring  Kusss  (Sty 
W.  R.  Co.  T.  McAdow.  240  U.  S.  61,  86  Sup. 
Gt.  252,  60  L.  Bd.  520. 

3.  Master  and  servant  «s>88(l)— Employt's 
transfer  to  otlisr  employer  dependent  on  em- 
pleyi's  knewledfo  of  transfer. 

Where  the  services  of  an  employ^  have 
been  transferred  by  bia  master  to  another 
master,  the  question  whether  the  employ^ 
should  look  to  his  own  master  or  to  his  spe- 
cial master  for  compensstion  or  damages  for 
Injnries  depends  upon  whether  or  not  the 
employ4  Itnew  or  should  have  known  that  his 
services  were  thus  transferred,  following  B3ng 
V.  Atchison,  T.  &  &  F.  B.  Co..  1(»  San.  873, 
190  Pac  622. 

Ajqieal  from  District  Court,  Wyandotte 
County. 

Action  by  Joseph  O.  Kasper  against  the 
Kansas  Clt7,  Leavenworth  &  Western  Rail- 
way County.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded. 

McCabe  Moore  and  Warner,  Dean,  lang- 
wortby,  Thomson  &  Bmrden,  all  of  Kansas 
City,  Ho.,  for  axqiMdlant. 

Herrod  &  RobertSt  of  Kansaa  Oltf,  Kan^ 
for  appellee: 

DAWSON,  J.  mils  was  an  action  by  a  mo- 
torman  against  an  Intemrban  railway  com- 
pany for  injuries  sustained  because  of  an  al- 
leged defective  brake  equipment  on  the  de- 
fendant's car  operated  by  i^Intlft.  The  ac- 
tion was  brought  und^r  the  federal  Safety 
Appliance  Act  (U.  S.  Comp.  St  {  8605  et  seq.) 
and  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St  §3  8667-8665) ;  and  It 
is  defendant's  contrition  that  the  defendant 
was  not  engaged  In  interstate  commerce,  and 
consequently  that  neither  of  these  acts  had 
anything  to  do  with  the  rights  and  liabilities 
of  the  litigants  In  the  matter  in  controversy. 

The  defendant  is  a  Kansas  corporation 
having  a  line  of  electrically  operated  rail- 
way from  Ft.  Leavenworth,  Kan.,  to  Kansas 
City,  Kan.  It  does  not  profess  nor  hold  it- 
self out  to  do  an  Interstate  business.  It  sells 
tickets  only  from  stetlon  to  stetlon  In  Kan- 
sas. By  a  contract  with  a  street  railway 
company  doing  business  in  Kansas  City, 
Kan.,  and  Kansas  City,  Mo.,  there  Is  an  ar- 
rangement whereby  the  defendant's  Interur- 
ban  cars,  at  the  end  of  each  run  on  the  de^ 
fendant's  railway  from  Ft  Leavraworth  to 
Kansas  Olty,  Kan.,  become  street  cars  for 
street  car  traffic  to  the  center  of  Kansas 
City,  Ho.,  and  return,  and  such  cars  then  re- 
sume their  intemrban  service  between  Kan- 
sas City  and  Ft.  Leavenworth.  Under  ttiis 
arrangement,  when  the  Interarban  cars  are 


^sFor  oUot  oasw  ast 


■an*  toplfl  and  KBT-NUUBBR  la  aU  K«y-NumbM«  DIgMts  and  Induas 
*B«luarlns  denied  June  if,  ittX 


Digitized  by  Google 


204 


207  PACnriO  BBPOBTEB 


(Kan. 


perf«mliig  tills  street  ndlway  service^  street 
car  fares  are  charged  and  collected  as  In 
ordinary  street  cars,  and  the  earnings  for 
street  railway  service  are  divided  between 
the  street  railway  c<»npany  and  the  defend- 
ant compaziy  according  to  an  asreezoent  be- 
tween th«n.  In  this  street  railway  service, 
also,  the  motorman  and  ccmdnctor  of  the  In- 
twnrban  company  who  make  the  mn  to  and 
trom  Leavenworth  conttnne  In  charge  of  the 
<»r,  as  em^oyfis  of  the  street  raUway  com- 
pany, to  and  from  Kansas  C3ty,  Mo.  Tbey 
receive  tbelr  Instructions  trom.  the  latter 
company,  and  this  featnre  of  Uie  traffic  Is 
governed  to  some  extent  by  dty  ordinances. 

^le  scddait  which  led  to  iflalntlfrs  Injury 
occurred  on  the  Interd^  viaduct  on  the 
street  railway  tracks.  Plaintiff  says  the  air 
brake  egolpment  vras  defective,  that  It  would 
not  pump  air,  and  that  It  failed  to  maintain 
pressure,  and  that  this  d^ect  caused  his  car 
to  collide  with  one  In  front  of  it  and  Injured 
him.  The  defoidant  offered  evidence  tend- 
ing to  show  that  Qie  plaintiff's  Injury  was 
caused  sol^  by  his  own  n^llgenoe  or  that 
he  was  gnllty  of  contributory  negligence, 
which  would  have  barred  or  minimized  a  re- 
coverj  a  the  jury  gave  It  credence;  but  the 
trial  court  hdd  that  Oie  ffederal  Safety  Ap- 
pliance Act  governed  the  traffic  and  that  a 
violation  of  that  act  barred  the  defense  of 
contributory  n^Ugenoe  otherwise  available 
undar  the  fedaral  Bmi;doyws'  t4aMllty  Act 
Spokane  &  I.  BL  R.  Oo.  v.  Gampbdl,  241  U. 
S.  497,  36  Sup.  Ot  688, 60  L.  Ed.  1126. 

[1]  We  do  not  think  the  federal  Safety  Ap- 
pliance Act  had  anything  to  do  with  this 
case.  The  defendant  was  not  di^g  an  in- 
terstate basinesB— at  least,  not  the  sort  of 
Intestate  bnslness  governed  by  that  act 
The  pertinent  provision  of  the  federal  Safety 
Appliance  statute  reads: 

"  •  •  •  The  provisions  and  reqtilrements 
[of  the  acta  of  March  2,  1893,  and  April  1, 
18961  *  *  •  shall  be  held  to  apply  to  all 
•  *  •  ears  •  •  •  engaged  in  interstate 
commerce  •  •  •  excepting  those  ♦  •  • 
whidi  are  used  upon  street  railways."  Act 
of  March  2,  1908,  82  Stat  948  (secUon  8613. 
V.  8.  Gomp.  SUt). 

The  case  of  Spokane  &  I.  B.  R.  Co.  v.  IT. 
S..  241  V.  S.  344,  36  Snp.  Ct.  668.  60  L.  Ed. 
1037,  Is  cited  and  relied  on  to  sustain  the 
ruling  of  the  trial  court  In  that  case  an 
Interurban  railway  company  doing  an  inter- 
state business  between  Spokane.  Wash.,  and 
Goeur  d'Aloie,  Idaho,  was  prosecuted  for  non- 
compliance with  the  federal  Safety  Appli- 
ance Act.  It  claimed  that  Its  transportation 
business  was  exempt  from  the  regulations  of 
the  act  by  the  terms  of  the  exception  relat- 
ing to  street  railways,  because,  In  addition 
to  Its  interstate  business,  Its  cars  were  "used 
on  street  railways."  The  Supreme  Court 
disapproved  that  contention.  We  think  the 
case  Is  not  In  point,  we,  rather,  that  It  la 


h^ltfnl  In  reaching  an  oppodte  condusion 
In  the  case  at  bar.  Tbe  Spokane  con^pany 
was  undeniably  and  principally  engaged  In 
Interstate  commerce,  and  it  was  not  r^levfd 
from  the  control  of  the  fedoal  Safety  Ap- 
pliance Act  merely  because  its  ears  were  al- 
so used  on.  a  street  railway.  But  here^  cm- 
Tersely,  the  deftedant  was  exclusively  w- 
gaged  In  intrastate  commerce,  except  pos- 
sibly where  Its  cars  were  used  in  street  rail- 
way service,  and  consequently  Its  tranaporta- 
tltm  business  was  not  govoned  by  the  fed- 
eral Safety  Appliance  Act  United  States  t. 
Geddes,  181  Fed.  4S2,  66  O.  O.  A.  320;  United 
States  V.  Geddes  (D.  C)  180  TbA.  480. 

Whether  the  defendant  bnadness  waa  in- 
terstate commerce  of  any  sort  so  as  to  sub- 
ject the  defendant  to  the  control  of  the  fed- 
era]  I^ployers'  Liability  Act  Is  a  much  clos- 
er quMtlon.  Street  railway  service  between 
Eansss  Cl^.  Kan.,  and  the  adjacefit  town 
of  Kansas  City,  Mo.,  Is.  of  course,  a  sort- of 
Interstate  coounerce— a  transportatlcm  bnsl- 
ness across  a  state  line— bat  it  Is  not  the 
sort  of  interstate  commme  with  which  Gon- 
gress  ordtaiarily  concerns  Itselt 

In  Omaha  ft  a  B.  Street  R.  Co.  v.  Inters. 
Com.  Com..  280  U.  S.  324,  336,  88  Sap.  Ot 
800,  891,  67  L.  Ed.  1501,  1506  (46  L.  B,  A. 
[N.  S.]  38S).  the  Supreme  Court  said: 

"Street  railroads,  on  the  other  hand,  are  lo- 
cal, are  laid  in  streets  as  aids  to  street  traffic, 
and  for  the  use  of  a  single  community,  even 
though  tbat  community  be  divided  by  state 
lines,  or  under  different  munidpal  controL 
When  these  street  raflroads  cany  passengers 
across  a  state  line  tbtj  are,  of  course,  engi^ged 
in  interstate  commerce,  but  not  the  commerce 
which  Congress  bad  in  mind  when  le^lating  in 
1837.  Street  railroads  transport  passengers 
from  street  to  street,  from  ward  to  ward,  from 
city  to  suburbs,  but  the  commerce  to  which 
Congress  referred  was  that  carried  on  by  rail- 
roads engaged  in  hauling  passengers  or  freight 
'between  states,'  'between  states  and  territo- 
ries,' 'between  the  United  States  and  foreign 
countries.*  ** 

In  Kansos  Cl^  W.  B.  Co.  t.  McAdow.  240 

U.  S.  61,  36  Sup.  Ct.  252.  60  L.  Ed.  520.  the 
Supremd  Court  Intimated  that  under  the 
then  existing  traffic  arrangements  between 
this  company's  predecessor  and  tbe  street 
railway  In  the  two  Kansas  Cities  (an  ar- 
rangement now  substantially  changed),  tbe 
business  of  defendant  was  regulated  by  Con- 
gress, but  did  not  find  It  necessary  to  de- 
cide the  question  positively,  for  the  obvious 
reason  that  the  federal  and  state  statutes 
were  so  similar  In  terms  and  efFect  that  de- 
fendant's liability  to  its  injured  employ^  was 
the  same  whether  the  action  should  have 
been  brought  under  the  Kansas  statute  (Gen. 
Stat  1015,  I  8480  et  seq.}  or  under  the  fed- 
eral Employers'  Liability  Act  (Act  of  April 
22,  1908,  and  amendments  of  April  5.  1910, 
Comp.  Stat  S  8657  et  seq.). 
[2]  And  80  here.  It  can  lead  to  no  conceiv- 
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able  diCterence  whether  the  cause  Is  tried 
onder  the  state  statute  or  under  the  federal 
itoployers*  Liability  Act,  so  long  as  It  is  made 
dear  that  the  action  is  not  governed  by  the 
federal  Safety  Appliance  Act  RoclOiold  t. 
Railway  Co.,  97  Kan.  715,  720,  156  Pac.  776; 
Defenbaugh  t.  Railroad  Co.,  102  Kan.  660, 
171  Pac.  647. 

[3]  In  view  of  this  conclusion,  some  mat- 
ters argtied  by  counsel  need  no  discussion, 
but  one  other  point  should  be  noted.  If 
the  plaintitr  did  not  know  of  the  renting  of 
the  defendant's  cars  to  the  street  railway 
company  and  that  his  services  were  trans- 
ferred to  the  latter  during  the  time  the  cars 
were  being  used  In  street  railway  service 
the  plaintiff  had  a  right  to  continue  to  look 
to  the  defendant  for  his  damages  if  he  was 
enUtled  thereto  (King  v.  Atchison,  T.  &  S. 
P.  R.  Co.,  108  Kan.  373, 195  Pac.  622),  other- 
wise he  should  look  to  his  special  employer 
for  the  time  being  (1  Labatt's  Master  and 
Servant  [2d  Ed.]  S  52  et  seq. ;  note  In  37  L. 
R.A.  33etseq.;  and  see,  also,  Behen  v.  Street 
Railway  Co..  85  Kan.  491,  496,  118  Pac  78, 
Ann.  Caa  1913A,  828).  From  the  record 
here,  this  court  Is  unable  to  say  whether 
plaintiff  was  so  apprised  or  not.  If  this 
cause  Is  not  othwwlae  determined,  this  ques- 
tion sfaonid  be  glT«a  due  cootideratioii  In  an- 
other trial. 

Judgmoit  reversed,  and  canae  ronanded 
tot  a  new  triaL 

All  the  Justices  concorrlns. 


<11I  Kmn.  225) 

HILL  et  al.  v.  NORTH  RIVER  INS.  CO. 
(No.  2S53I.) 

(Supreme  Court  of  Kansaa.  Hay  6, 1822.) 

(SyUahim  hp  the  Court.) 

iMireaoa  «=s>425— Coatraet  to  protect  automo- 
bllo  rioalor  against  *^heft,  robbeiy  or  ptlfer- 
aia^  boM  to  proteet  agalaat  awiadlor. 

Under  a  contract  of  inmrance  Issued  ta 
protect  a  dealer  In  antonioUles  against  *thefl^ 
robbery  or  pUfen^e,"  the  act  of  a  swindler 
who  deprived  the  Insured  of  an  automobile  by 
means  of  a  preconceived  plan  whidi  involved 
impersonation,  misrepresentation,  and  fraud 
was  a  species  of  "theft"  for  whidi  the  insur- 
ance company  was  liable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  llrst  and  Second  Seilea,  Theft] 

Appeal  from  District  Court.  Cowley  County. 

Action  by  Emmett  H.  HlU  and  another,  do- 
ing business  aa  the  Bill-Howard  Motor  Com- 
pany, againat  the  North  River  Insurance 
Oompany.  Judgment  for  plaintiffs,  and  the 
defoidant  appeals.  Affirmed. 

Ellis  Fink,  of  Winfleld,  and  a  C.  Crow,  of 
Kansas  City.  Ifa,  for  appellant. 


W.  L.  Cunningham,  oC  Arkansas  City,  for 
appellees. 

DAWSON,  J.  The  question  in  this  case  Is 
whether  the  holder  of  an  Insurance  jrallcy 
"against  theft,  robbery  or  pilferage"  of  his 
automobile  may  recover  on  aucb  policy  in  a 
case  where  he  was  deprived  of  his  car  by  a 
preconceived  scheme  of  impersonation,  mis- 
re^resentatiiHi,  and  ftaud.  The  facta  were 
aa  follows: 

A  reputable  mechanic  In  Arkansas  City 
named  Ben  Cole,  who  was  a  member  of  the 
Boilermakers'  Union,  efliployed  by  the  Santa 
re  Railway,  and  who  had  money  in  the  bank, 
was  robbed  of  his  union  card  and  bank  check 
book  by  a  rogue  named  Mcmtgomery,  who 
afterwards  appeared  at  the  plBlntifTs  place 
of  business.  Plaintlft  was  engaged  In  selling 
automobiles  on  easy  payments  to  Santa 
workmen.  Montgomery  pretended  that  he 
was  Ben  Cole,  and  said  he  desired  to  pur- 
chase an  automobile  on  periodical  payments. 
He  gave  his  name  as  Ben  Cole,  showed  Cole's 
union  card  and  check  book,  and  made  a  bar- 
gain to  boy  a  car  from  iflalntifl  on  paynuuta* 
$100  cash,  etc.,  and  contracted  In  writing  that 
the  ownership  of  the  car  should  remain  In 
plaintiff  and  that  the  car  would  not  be  re- 
moved firam  Cowley  county  without  plainUff'a 
written  consent  The  swindler  haggled  with 
plaintiff  until  after  banking  boors,  and  then 
pnrffwed  a  cbetA  for  a  hundred  dollars 
drawn  on  Cole's  bank  and  idgned  In  the 
name  of  Ben  Cole.  The  plaintiff  called  the 
bank  bj  telephone  and  was  assured  that  Ben 
Cole  had  an  account  with  It,  and  that  Cole's 
cbeck  was  good  for  that  sum.  Led  by  these 
Induc^ents,  plaintiff  parted  with  ttte  car 
end  accepted  the  check.  The  swindler  took 
the  car,  got  his  personal  belongings  from  bis 
boarding  house,  and  he  and  the  car  vanished. 

Action  on  the  insurance  policy.  Judgment 
for  plaintiff.  Defendant  aK>eals. 

Waa  plaintiff's  loss  within  the  terms  of  the 
insurance  policy?  Unr  criminal  law  defines 
stealing  and  obtaining  property  by  fftlae  pre- 
tensea  aa  distinct  offenses,  although  the  pun- 
ishment tet  eacfh  Is  the  same;  Gen.  Stat 
1015,  II  8467,  8448»  3449.  It  may  well  be 
tbat  bi  a  x^osecutlon  for  the  crime  narrated 
the  strict  ndea  ct  our  criminal  law  would  re- 
quire ttiat  the  swindler  be  durged  with  the 
]Rtter  <tfense  ratbra'  than  the  finrmer.  But 
it  cannot  be  said  tbat  the  omtract  of  inaur- 
anoe  was  drawn  to  fit  the  narrow  limitations 
of  the  Kansas  Crimes  Act  In  the  analf^oua 
case  of  Qraln  ft  Supply  Co.  t.  Casualty  Co., 
108  Kan.  370,  195  Pac.  978,  16  A.  L.  R.  1488 
and  note,  where  the  action  was  against  a  fi- 
delity company  to  reimburse  plaintiff  "for 
such  loss  of  money,  securities  and  i>er8onal 
property  •  •  *  wlilch  the  employer  shall 
have  sustained  by  reaaon  ot  any  act  or  acts 
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constituting  larceny  or  embezzlement,  com- 
mitted by  tbe  employee,"  It  was  held  that 
acts  constituting  embezzlement  were  not  to 
be  construed  under  tbe  strict  rules  of  local 
criminal  law,  but  ttiat — 

"The  bond  la  to  be  Interpreted  In  the  light 
of  its  nature  as  a  contract  of  insurance,  In 
view  of  its  purpose  as  such,  and  with  a  con- 
siderable degree  of  liberality  in  favor  of  the 
insured  and  against  the  insurer  by  reason  of 
its  having  framed  the  contract  A  risk  fairly 
within  its  contemplation  Is  not  to  be  avoided 
by  any  nice  distinction  or  artiflcfal  refinement  in 
the  use  of  words.  The  term  'embeszlement* 
must  be  deemed  to  have  been  used  in  Its  gen- 
eral and  popular  sense  rather  than  with  specific 
reference  to  the  precise  definition  of  the  local 
statuu."  108  Kan.  382,  383, 19&  Pae.  978;  980 
(16  A.  U  B.  1488). 

Tbe  ivevalllng  rule  Is  that  any  BCheme^ 
whether  InvolTlng  fftlse  pretenses  or  other 
fraudulent  trldc  or  device,  whereby  an  own- 
er  of  property  Is  swindled  out  of  It  with  tbe 
preconceived  Intent  of  the  swindler  not  to 
pay  for  It,  Is  classed  as  larceny  and  is  pun- 
ished accordingly.  Here  the  swindler  plan- 
ned to  fraudulently  get  possession  of  the 
plaintiff's  property  with  Intent  to  deprive 
him  of  it  without  his  ccmsent  The  swindler's 
pretense  that  he  was  Ben  Oole,  and  the  ex- 
hibition of  Cole's  union  card  and  check 
book,  his  delaying  the  deal  until  after  bank- 
ing hours,  etc.,  were  merely  the  means  which 
he  used  to  obtain  jxissession  of  the  car  and 
deprive  the  owner  of  It  So,  too,  the  taking 
of  tbe  car  out  of  Cowley  county  was  a  fraud- 
ulent taking  of  jrassession  with  intent  to  de* 
prive  tbe  owner  of  it  Plaintiff  never  freely 
consented  to  sell  the  automobile  to  any  per- 
son except  the  real  Ben  Cole.  He  never  con- 
s^ted  to  part  with  bis  title  without  full  pay- 
ment He  never  consented  to  anybody's  pos- 
session of  the  car  except  within  the  limits 
of  Cowley  county. 

Under  these  circumstances,  tbe  plaintiff 
was  deprived  of  his  property  by  a  species  of 
"theft,"  and  such  an  offense  Is  generally  tw 
defined. 

In  8  Bouvler  (Bawle's  3d  Ed.)  8287,  "tbeft" 
Is  thus  defined: 

"A  popular  term  for  larceny. 

*'It  is  a  wider  term  than  larceny  and  In- 
cludes othw  forms  of  wrongful  deprivation  of 
property  of  another. 

"Acts  constituting  embezslement  or  swindling 
may  be  properly  so  called." 

In  25  0.  J.  667,  tbe  distinction  Is  drawn 
betwera  tbe  closely  allied  crimes  of  obtain- 
ing property  by  false  pretenses  and  larceny, 
but  there,  supported  by  many  authorities,  It 
Is  said: 

"The  distinction  between  the  crimes  of  ob- 
tainiog  by  false  pretense  and  larceny  lies  in 
the  intention  with  which  tbe  owner  parts  with 
the  property.  If  the  owner  in  parting  with  the 
property  intends  to  inveat  the  accused  with  the 
title  as  well  as  the  possession,  the  latter  has 


committed  the-crlme  of  obtaining  the  property 
by  false  pretense.  But  if  the  intention  of  the 
owner  is  to  invest  the  accused  with  the  mere 
possession  of  the  property,  and  the  latter  with 
the  requisite  intent  receives  It  and  converts  It 
to  his  own  use,  it  Is  larceny." 

Here  It  was  perfectly  plain  that  Montgom- 
ery's fraudulent  scheme  to  deprive  plaintiff 
of  the  automobile  was  preconctived.  Thlft 
constituted  "larceny"  as  defined  In  Oorpos 
Juris,  supra,  and  as  defined  In  Bouvler,  supra. 
In  State  v.  Woodruff,  47  Kan.  151,  27  Paa 
842.  27  Am.  St  Rep.  285,  the  defaidant  was 
convicted  of  stealing  a  mare.  The  evldoioa 
showed  that  h&  had  preconceived  the  i^an  to 
deprive  tba  owner  of  the  animal^  and  he  ef- 
fected that  (Aject  by  eaiag  to  the  owner  and 
idling  him  he  had  the  toothache  and  wanted 
to  hire  the  beast  to  ride  to  town,  stating  that 
he  would  return  it  at  noon.  The  owner  ocoi- 
8«ited  and  aa^ted  In  saddling  and  brldUng 
the  mare.  Hie  defendant  made  away  with 
the  mare,  and  It  was  never  found  or  reoor- 
ered.  This  court  said : 

"Where  a  person  obtains  possession  of  a 
horse  with  tbe  consent  of  the  owner,  by  falsely 
and  fraudulently  pretending  that  he  wants  to 
use  him  a  short  time  for  a  temporary  pur- 
pose, and  wUl  retam  falm  to  the  owner  at  a 
spedfied  time,  when  In  tact  he  intends  to  and 
does  wholly  deprive  the  .owner  of  the  horse  and 
appropriates  him  to  bis  own  use,  there  is  each 
a  taking  and  carrying  away  as  to  constitnte  the 
offense  of  grand  larceny.**  SyL  par.  1. 

In  State  v.  Flaherty,  103  Kan.  393,  ITS 
Pac.  010,  the  defendants  were  convicted  o£ 
grand  larceny.  Tbe  evidence  showed  that 
they  preconceived  a  plan  to  dwindle  George 
Roth  out  of  ^,350  by  Inducing  him  to  bet 
that  sum  of  money  on  a  fake  horse  race. 
The  money  was  received  by  an  associate  of 
defendants,  and  the  swindlers  pursuant  to 
their  preconceived  8(±eme  converted  it  to 
their  own  use.  This  court  said: 

is  argued  that  the  statota  does  not  em- 
brace every  act  which  was  larceny  at  tbe  com- 
mon law,  and,  that  It  is  not  larceny  to  obtain 
possession  of  money  by  some  trick,  fraudulent 
device,  artifice,  or  means,  with  the  intention  of 
stealing  the  same.  This  argument  Is  not  good. 
17  R.  C.  Jj.  16,  uses  this  language: 

"  'Obtaining  money  under  the  pretense  that 
It  Is  to  be  bet  on  a  race,  and  with  the  Intent 
at  the  time  to  convert  It  to  the  bailee's  own 
use,  the  race  being  a  mere  sham  to  aid  this 
purpose,  Is  larceny.'  **  103  Kan.  394,  173  Pa& 
020. 

In  Tredwell  v.  United  States  (a  a  A.)  266 
Fed.  360,  it  was  held: 

"If,  at  the  time  of  lawfully  coming  into  pos- 
session of  property  of  another,  the  one  to 
whom  tbe  property  is  intrusted  has  tbe  inten- 
tion of  appropriating  it  to  his  own  use*  the 
crime  thus  committed  is  larceny." 

In  Towns  r.  State,  167  Ind.  815,  78  N.  Bi 
1012,  119  Am.  St  Bep.  001,  U  was  held  that 
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tbe  8oli<dUng  and  receipt  of  money,  by  de- 
fendant, at  a  charcb,  with  the  intent  to  ap- 
proi»'latc  such  money  to  hla  own  use.  falsely 
representing  to  the  contribatora  that  such 
money  was  to  be  used  tot  a  certain  benevo- 
lent porpoae,  constituted  the  felonious  ele- 
ments of  larceny. 

To  the  same  effect  are  State  t.  Brown  (Im- 
pea-WHiation  with  intent  to  d^;Hrive  owner  of 
mare)  25  Iowa,  661 ;  People  v.  Morse  (false 
pretenses  with  intention  to  deprive  owner  of 
money)  99  N.  Y.  662.  2  N.  E.  45;  Common- 
wealth T.  Lawless  (impersonation  of  a  sol- 
dier with  intent  to  deprive  at  bounty)  103 
Haas.  425. 

We  have  examined  the  case  of  Detafield  v. 
London  A  Lancashire  Fire  Ins.  Co.,  177  App. 
Div.  477,  164  N.  T.  Soppi  221,  relied  on  by 
appellant  The  reference  to  the  Insurance 
policy  in  both  opinions  is  too  brief  to  com- 
pare Its  terms  with  the  one  at  bar.  and  the 
Acts  appear  to  have  Involved  a  bailment  to 
tlie  swindlers  with  power  to  sdl  and  ttielr 
promise  to  pay  a  fixed  sum  for  the  car  after 
tts  sale  1^  the  bailee,  etc  The  court.  Appel- 
late Division,  b^: 

''WUIe  tida  poU^  Insoras  asainst  'theft,'  It 
■•ems  clear  that  ft  was  not  the  Intention  of  the 
parties  to  the  contract  of  insnrance  to  inanre 
against  larceny  by  trick  and  device;  that  is 
tbeft,  the  commission  of  whidi  involves  as  an 
esstntial  element,  the  deception  of  the  Inanred. 
resnlting  in  a  snnender  of  the  possession  of 
his  property.  The  term  'theft,*  as  used  in  this 
policy,  does  not  include  all  forms  of  larceny 
reeosnlsed  1^  law.  It  does  not  Indade  a  lar- 
ceny perpetrated  as  this  was  under  the  form 
and  gnise  of  a  bnriness  transaction  conducted 
br  the  Insured  Umself.**  177  App.  Div.  p.  480. 
164  N.  T.  Sopp.  228. 

It  seems  that  this  New  York  case  may 
have  had  several  features  to  distinguish  it 
from  the  one  before  us ;  but,  whether  It  had 
or  not,  it  does  not  persuade  us  to  abandon 
the  reasoning  of  our  own  analogous  case  first 
above  cited,  nor  of  the  oth»  cases  which  we 
have  mentioned,  nor  does  it  shake  oor  con- 
viction that  the  case*  at  bar  was  correctly 
dedded;  and  the  Judgm»t  Is  aflSUmed. 

All  the  Justices  concurring. 


<U1  Kan.  2S0) 

JOHNSON  V.  HUTCHERSON.    (No.  237IS.) 

(Sopreme  Goiirt  of  Kansas.    Hay  6^  1922.) 

(Svllahut  by  the  Court.) 
Appeal  and  error  ^3l024(l)— Order  overml- 
isf  netioa  for  rilsraiual,  on  groand  that 
plaiattff  lias  died  aad  so  revivor  has  been 
tmt,  will  set  be  reversed,  lotwitlutaBdlsg 
vagaeness  ef  InformatloB  In  affidavit  ot  plaln- 
tHTs  atteniey. 
A  defendant  moved  to  dismiss  a  case  be- 
<aose  the  plaintiff  had  been  dead  more  than  a 


year  and  no  revivor  had  been  had.  It  was 
shown  that  a  person  had  died  who  bore  the 
plaintiff's  name  and  who  was  related  to  and 
lived  with  the  attomer  who  brought  the  suit, 
but  that  attorney  made  an  affidavit  that  this 
was  not  the  plaintiff.  On  appeal,  tbe  overrolinK 
of  the  motion  is  affirmed,  notwithstanding  the 
vagueness  of  the  information  given  in  the  affi- 
davit referred  to  concerning  the  identity  of  tbe 
plaintiff,  inasmuch  as  tbe  disputed  matter  of 
fact  in  that  regard  can  be  finaUy  settled  at  the 
trial. 

Appeal  from  'District  Court,  Wyandotte 
County. 

Action  Walker  Johnson  against  S.  T. 
llntdierson.  From  an  ordor  overruling  a 
motion  to  dismiss  the  case,  on  the  ground 
that  plaintiff  had  died  and  that  no  revivor 
had  been  had.  defendant  appeals.  Affirined. 

Tbos.  White  and  W.  A.  Morris,  both  of 
Kansas  City,  for  appellant. 

W.  h.  Wood,  I.  F.  Bradley,  and  I.  F.  Brad- 
ley, Jr.,  all  of  Kansas  City,  for  app^ee. 

MASON,  J.  In  1916  a  petition  In  eject- 
mait  was  filed  In  the  district  court  of  Wy- 
andotte county,  In  the  esse  of  Walker  John- 
son against  S.  T.  Hutcberson.  In  1921  a 
supplemental  petition  was  filed,  adding  a 
claim  of  title  under  a  tax  deed  ezecoted 
S^tember  16,  1920,  tbe  grantee  In  which 
conveyed  the  land  to  the  i^aintifr  by  a  deed 
dated  October  22,  1920,  and  recorded  No- 
vember 8,  1920.  Answers  were  filed  to  both 
petitions.  On  April  23,  1921,  the  defendant 
suggrated  the  death  of  the  plaintiff,  uid 
five  days  later  moved  for  the  dismissal  of 
the  action,  on  the  ground  that  the  plaintiff 
bad  died  E^ruary  15,  1920,  and  no  revlvw 
had  been  had.  The  motion  was  overruled, 
and  this  aK)eal  is  taken  from  that  order. 

It  was  shown  and  admitted  that  Walker 
Johnson,  who  was  the  &ther-ln-law  of  tbe 
attorney  who  brought  and  prosecuted  the 
suit,  and  who  lived  in  the  same  house  with 
him,  had  died  February  IS,  1920.  The  at- 
torney, however,  filed  his  affidavit  that  this 
Walker  Johnson  was  not  the  plaintiff;  that 
the  plaintiff  was  a  resident  of  Kansas  City, 
Kan.,  when  the  action  was  begun,  but  had 
since  lived  temporarily  at  Leavenworth  and 
had  sprat  a  part  of  the  time  In  Kansas  City, 
Mo..  St  Joseph,  and  Omaha,  and  possibly 
other  places.  One  of  the  defendant's  at- 
torneys filed  an  affidavit  that  he  bad  made 
Inquiries  at  Leavenworth  and  coiUd  not 
learn  of  any  Walker  Johnson  having  lived 
there — tbe  dty  directories  not  containing 
the  name.  Tbe  city  directories  of  Kansas 
City,  Kan.,  showed  but  one  person  of  that 
name — the  one  who  died. 

The  affidavit  of  the  plaintifrs  attorney  of- 
fered but  meager  information  as  to  the  per- 
son wbo  he  alleged  to  be  the  plaintiff.  It 
did  however  contain  the  positive  statraient 
that  the  man  wbo  died  was  not  the  plabttUL 
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Moreover  the  deed  amveylng  the  tax  title  to 
Walker  Johnson  was  alleged  to  have  been 
executed  more  than  six  months  after  the 
death  of  the  Walker  Johnson,  who  was  the 
father-in-law  of  the  attorney  who  bron^t 
the  suit,  and  it  eeema  tn^robable  on  any 
theory  that  it  would  have  been  made  to  a 
dead  man.  The  trial  court  having  overruled 
the  motion  to  dismiss  must  have  found  that 
the  man  who  died  was  not  the  plaintiff,  and 
■we  do  not  feel  warranted  In  reversing  Its  de- 
cision in  that  regard.  No  serious  Injustice 
can  result  to  the  defendant  from  this  ruling. 
The  disputed  question  of  fact  can  be  fully 
gone  Into  upon  the  trial.  If  It  Is  there 
proved  that  a  person  now  living  brought  the 
action  and  Is  entitled  to  recover  the  prop- 
erty. It  will  follow  that  the  motion  to  dis- 
miss was  rightly  overruled.  If  such  proof 
is  not  forthcoming,  then  the  defendant  will 
prevail  and  will  have  suffered  no  Injury,  be- 
yond being  required  to  meet  the  issue  as  to 
the  plaintiffs  identity  upon  a  full  trial.  In- 
stead of  having  it  determined  In  a  summary 
way  upon  a  mere  motion. 

A  motion  to  require  the  defendant  to  make 
more  definite  an  allegation  of  Its  answer,  to 
the  effect  that  the  tax  deed  was  Invalid,  by 
setting  out  the  grounds  of  Invalidity,  was 
sustained.  The  defendant  complains  of  this 
ruling,  because  It  was  made  after  the  death 
of  the  plaintiff  had  been  suggested,  and 
alBO  because  it  was  not  well  founded  upon 
the  merits.  Our  afflrmance  of  the  ruling  on 
the  motion  to  dismiss  disposes  of  the  first 
objection,  and  the  fact  that  the  defendant 
has  already  complied  with  the  order  to  make 
his  pleading  more  definite  dispenses  with  the 
occasion  to  consider  the  other,  if  it  would 
in  any  event  be  feriewable  In  this  proceed- 
ing. 

The  judgment  Is  affirmed. 
AU  the  Justices  concurring. 

(Ill  Kan.  2S9) 

STITTv.  BUISTetaJ.  (No.  23714.) 

(Supreme  Court  of  Kansas.    May  6*  1922.) 

fSyVahut  hv  <A«  Court.) 
Bralwrt  ^954— Broker  held  aot  eatltied  to 
oonnisslon  under  contract  requiring  him  to 
make  a  sale,  where  purchaser  procured  but 
did  not  complete  sale  because  of  Inability  to 
ae  do. 

In  an  action  for  a  real  estate  agent's  com- 
mission, the  petition  alleged  empIoymeDt  to  sell. 


and  a  sale.  The  terms  of  tha  agenfs  authority 
were  that  he  should  contract  a  sale  on  specified 
terms,  which  Indaded  a  cash  deposit  of  25  per 
cent,  of  the  purchase  price  with  the  contract. 
No  contract  was  concluded,  no  cash  deposit  was 
secured,  and  the  negotiations  did  not  result  fai 
a  sale.  Held,  the  agent  was  properly  denied 
a  commission  m  the  theory  he  procured  a  pur- 
chaser ready,  able,  and  viUtaig  to  Iwy. 

Appeal  from   District   Oourt^  Mitchell 

County. 

Action  by  J.  J.  Stitt  against  F.  J.  Boist 
and  others.   Judgment  for  defendants,  and 

plaintiff  appeals.  AfBrmed. 

R.  M.  Anderson,  of  Belolt,  for  appellant. 
Kagey  &  Smith  and  Imta  A  Jordan,  all  oC 
Beloit,  for  appelleea. 

BUBCH,  J.  The  action  was  one  to  re- 
cover a  real  estate  agent^a  commtsslon.  A 
demurrer  was  sustained  to  the  plaintiff's  evi- 
dence, and  he  appeals. 

The  {daintiff  pleaded  he  was  empliqred  to 
sell  the  defendants'  land,  and  did  adl  It  nt 
the  agreed  price,  whereby  lie  earned  flie 
stipulated  commission.  The  proof  waa  the 
plaintiff  found  a  person  wbcm  be  believed 
would  buy,  and  solicited  Uie  dtfendaata  to 
sell.  The  defendants  responded  bf  td^am, 
which  specified  the  conditions  upon  whfadi 
the  plaintiff  might  act  He  was  to  contract 
a  sale  on  definitely  stated  terms,  and  was 
to  procure  a  d^osit  of  25  per  ceit  at  the 
price  with  the  contract  The  prospecttve 
purchaser  read  the  the  telegram,  said  to  the 
plaintiff  be  wonld  deal  on  the  basis  of  the 
telegram,  and  gave  the  plalntifl  a  die<^  for 
a  small  portion  of  tiie  price,  to  bind  the  deal 
until  papers  could  be  drawn.  No  contract  of 
sale  was  concluded,  no  cash  deposit  of  25 
per  cent  of  the  price  was  made,  and  the  ne- 
gotiations did  not  result  in  a  sal&  The 
plaintiff  gave  what  be  regarded  as  reasons 
why  he  did  not  or  could  not  comply  with  the 
conditions  of  the  telegram,  and  now  insists, 
contrary  to  his  pleading,  that  he  should  re- 
cover as  if  his  employment  were  simply  to 
find  a  purchaser  ready,  able,  and  willing  to 
buy.  The  plaintiff  had  no  employment  or 
uuthority  except  that  contained  in  the  tele- 
gram, and  he  failed  to  establish  the  cause 
of  action  stated  in  his  petition. 

The  judgment  of  the  district  conrt  Is  af- 
firmed. 

AU  the  Josttces  ocmcorriDg. 
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GRATNEY  v.  BOARD  OF  COM'RS  OF  WY- 
ANDOTTE COUNTY  et  al.  (thrte  oasM). 
Appeal  of  QUINDARO  TP.  Apprali  of 
GRATNEY.    (Nos.  22668,  22142,  22143.) 

(Sapreme  Court  of  EansBS.   Jan.  7,  1922. 
On  Rehearing  May  7,  1822.) 

(BtUabiu  by  th«  Court.) 

t.  Highways  ^l«8-T0WMlilp  haM  aot  llaMa 
far  (alary  froa  defeetlve  highway  wftloh  it 
aaltbar  eoaatrnetad  aor  aialntaiaed. 

Under  chapter  237  of  Laws  1867  (Gen.  St. 
1915,  i  722),  it  is  held  that,  in  view  of  chapter 
276  of  the  Laws  of  1899,  and  subaeguent  legis- 
lation touching  the  construction  and  mainte- 
nance  of  certain  roads  by  Wyandotte  cotm^, 
the  defendant  tovnship  ia  not  liable  for  tha 
hguiy  herein  inTolved. 

OnBehaarinc. 

1  Hlghwa]^  ^^ISS  —  Coaatya  riemurrers  to 
petitloa  for  tonagea  for  Injurln  from  defects 
In  highway  oonstruoted  and  maintained  by  it 
bold  arroaaousiy  tsstalned. 

In  view  of  the  legislation  mentioned  in  par- 
graph  1,  it  ia  fteld,  that  the  demurrers  to  the 
petition  by  the  defendant  county  were  errone- 
oasly  autained. 

West  and  Burch,  JJ.,  diaaeDting.  Bfaaon,  J., 
ditwntinc  aa  to  first  paragraph,  and  ICareball, 
J.,  aa  to  aocond  paragraph. 

Appeal  txma  Dlatrlct  Couit,  Wyandotte 
Ooonty. 

Action  by  8.  D.  Gratney,  aa  next  friend 
of  Gladys  Gratney,  a  minor,  against  Quln- 
daro  l>>wnsbip,  Wyandotte  County,  and 
others,  and  two  actions  by  S.  D.  Gratney 
against  tlie  Board  of  ConuQisslonera  of 
Wyandotte  County  and  others.  From  a  iviAg- 
m&it  in  tbe  first  action  after  denial  of  a 
new  trial,  the  defendant  Township  appeals, 
and  from  the  Judgments  in  tbe  second  and 
tlilrd  sustaining  tbe  County's  demurrers  to 
tbe  petitions,  the  plaintiff  appeals.  The 
first  case  la  reversed  and  remanded  with  dl- 
rectlons  to  enter  judgment  for  tbe  defend- 
ant Townfihlpt  and  tbe  second  and  third 
cases  are  reversed  and  remanded  for  further 
proceedinga. 


In  No.  22608: 

C.  W.  Tric&ett,  ot  Kanns  Gli7,  for  appel- 
lant. 

David  F.  Oaraon  and  James  T.  Oodiran, 
both  of  Kansas  City,  for  appellee. 

In  Nos.  22142  and  22143: 

David  F.  Carson  and  James  T.  Oochran, 
both  of  Kansas  City,  for  appellant 

J.  H.  Brady  and  T.  F.  Rallsback,  botli  of 
Kansas  City,  for  appellees. 

WEST,  J.  An  oplnltm  In  Oila  case  was 
filed  June  11,  1S21,  but;  In  Tlew  ol  tlie  mo- 


(107  P.) 

tion  for  rehearing,  it  was  not  offidaUy  re- 
ported. After  considering  tbe  motion,  and 
again  going  over  the  oitlre  matter,  the  court 
has  readied  the  final  conclusion  indicated 
below. 

The  action  waa  brought  in  1910  for  injuries 
occmrlng  In  October,  iSiS,  reaaon  of 
a  defect  in  a  highway  in  Wyandotte  county, 
known  as  the  Leavenworth  road,  f^inst 
tbe  county  and  towiuthip  nndra  duiptCT  2ST 
of  tbe  Lews  of  1887,  being  section  722  of  the 
Gmeral  Statute  of  191S.  TbB  township  mov- 
ed to  make  the  petition  more  definite  by  stat- 
ii^  irtiether  or  not  the  hl^way  was  a  comi- 
ty or  township  road,  which  motion  was  over- 
mled.  Then  the  township  demurred  to  the 
petition,  which  demurrer  waa  overruled,  and 
thereafter  an  answer  waa  filed  alleging  that 
Qie  accident  was  on  a  coan^  road  over  which 
the  township  bad  no  contnd  or  autiunrlty.  An 
objection  to  testimony  under  Uie  petition  waa 
overruled.  An  Instructed  verdict  waa  asked 
for  and  denied. 

The  jury  were  charged  that  tiie  petition 
alleged  the  township  had  caused  uid  suffered 
a  large  bole  to  be  and  rmiain  at  a  point 
about  600  feet  west  of  the  IntersectlDn  of  the 
Kansas  City  Western  Railway  Company's 
line  and  the  Leavenworth  rock  road,  and  had 
failed  and  neglected  to  erect  any  barrier  or 
other  guards  around  the  same,  and  had 
failed  and  neglected  to  warn  persona  travd- 
Ing  upon  the  road  against  the  defect,  which 
was  well  known  to  the  trustees  of  the  town- 
ship, who  bad  actual  notice  thereof  more 
than  five  daya  liefore  the  Injury ;  that  under 
the  ]b.wb  of  this  state  any  person  who  shall, 
without  contributing  negligence  on  bis  i>art, 
sustain  damages  by  reason  of  a  defect  In  a 
road  within  a  township  may  recover  such 
damages  from  such  township,  when  the  town- 
ship trustee  shall  have  bad  notice  of  such 
defective  cgndltlon  for  at  least  five  days  be- 
fore the  injury.  The  township  objected  to 
this  instruction.  Tbe  plaintiff  recovered.  A 
motion  for  a  new  trial  was  overruled,  and. tbe 
township  appeals. 

[1]  Counsel  for  the  township  Insists  that 
the  liability.  If  any,  rests  upon  the  coxmty, 
and  calls  attention  to  diapter  276  of  the 
Laws  of  1899,  entitled : 


"An  act  empowering  the  county  of  Wyandotte ' 
to  improve  and  maintain  certain  public  Iiighways 
and  to  levy  and  collect  taxes  for  that  purpose." 

Tbe  act  authorizes  and  empowers  the 
board  to  improve  and  maintain  certain 
roads,  Induding  tbe  one  in  question,  and  pro- 
vides that,  whenever  these  highways,  or  any 
part  of  them,  shall  have  been  properly  grad- 
ed, and  prepared  for  macadamizing  by  town- 
ship boards,  road  overseers,  or  by  private 
parties,  it  shall  then  become  the  duty  of  the 
board  of  county  commissioners  to  cause  the 
same,  or  such  parts  of  sections  thereof  aa 
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shall  have  been  graded  and  prepared,  to  be 
macadamized,  and  provides  that  to  defray 
tlie  expense  thereof  a  county  tax  not  ex- 
ceeding 2  mills  on  the  dollar  shall  be  levied, 
and  the  funds  derived  therefrom  set  aside 
and  Qsed  exclusively  for  this  purpose. 

In  1874  the  Legislature  enacted  chapter 
108,  whidi,  until  after  the  compilation  of 
1889,  remained  a  general  sttitute  in  relation 
to  roads  and  highways.  Beginning  with  sec- 
tion 16  of  that  act,  It  appears  that  an  incor- 
porated cl^  of  more  than  600  inhabitants 
should  constitute  a  road  district  Section  27 
provided  that,  if  at  any  time  a  highway 
should  be  obstructed  or  become  ImpassaUe, 
or  any  bridge  should  be  Impaired'  ao  as  to 
make  It  unsafe — 

*it  Shan  be  the  duty  of  the  overseer  of  the  dis- 
trict in  wluch  such  obatmction.  Impassable  road 
or  impaired  bridge  may  be  situated,  to  cause 
such  obstruction  to  be  removed,  or  such  road 
or  bridge  to  be  repalmd  forthwith.  •  • 

In  the  compilation  of  1886  this  statute  was 
included  with  chapter  150  of  the  Laws  of 
1883,  requiring  road  overseers  to  remove  all 
cockle  burs  and  other  obnoxious  weeds,  and 
to  prolilblt  the  ploughing  up  of  the  public 
highway  for  the  purpose  of  scouring  plows 
except  xmAer  the  direction  of  the  overseer. 
No  further  act  of  a  general  nature  was  pass- 
ed until  1887,  when  chapter  214  was  enacted, 
providing  for  the  maintenance  ojT  county 
roads  by  the  county  commissioners.  At  this 
session  was  also  passed  diapter  237,  the 
only  statute  ever  enacted  by  the  Legislature 
^f  this  state  providing  for  recovery  of  dam- 
ages for  defective  highways.  The  Legisla- 
ture of  1901  enacted  chapter  296,  amending 
sectlmi  12  of  the  act  of  1874,  and  required 
each  road  overseer  to  open  or  cause  to  be 
opened  all  state  and  county  roads,  "and  the 
overseer  shall  keep  the  same  in  repair,  and 
rouove  or  cause  to  be  removed  kU  obstruc- 
tions that  may  be  found  therein."  He  was 
also  autborlzed  to  enter  upon  any  uncultivat- 
ed land  and  use  materials,  dig  dltclies  neces- 
sary for  Bucb  keq;}ing  in  repairs;  all  claims 
to  be  allowed  and  paid  by  the  county  board. 
Chapter  299  authorized  the  board  of  Wyan- 
dotte county  to  Improve  and  maintain  the 
AjiQncie  boulevard.  Chapter  300  amwded 
chapter  276  of  the  Laws  of  1800,  and  author- 
ized the  board  to  Improve  and  maintain  the 
Reldy  road,  the  Leavenworth  road,  the  Kaw 
Valley  road,  and  certain  other  roads  ndmed 
therein,  repealing  section  1  of  the  act  of 
1899.  Chapter  SOI  authorized  a  certain  other 
road,  the  act  being  made  supplemental  to 
chapter  276  of  the  taws  of  1899,  and  section 
2  made  It  the  duty  of  fh.e  county  commission- 
ers to  expend  in  the  improvement  or  macad- 
bmlzlng  and  maintenance  su<^  proportion  of 
the  2-mIll  tax  levy  authorized  by  chapter 
276  of  the  Laws  of  1899  as  should  be  equal 
to  the  amount  of  such  levy  expoided  and 
used  by  the  board  for  die  Improvanent  and 


'  maintenance  of  other  roads  In  the  county  un- 
der such  act  and  acts  supplemental  thereto. 
Of  a  dmllar  c^racter  were  dtapter  420  of 
the  Laws  of  1908,  diapter  421,  and  chapter 

422. 

The  Legislature  of  1905  passed  a  general 
act  In  relation  to  public  highways,  being 
chapter  362.  This  made  the  township  board 
commissioners  of  highways  of  th^  respec- 
tlTe  townships. 

"And  all  roads  shall  be  under  the  direct  con- 
trol of  the  township  commissioners  of  roads 
and  highways,  except  Incorporated  dties  of 
more  than  six  hundred  inhabitants.  •  «  • 

Section  4  provided  that  such  commission- 
ers should  have  entire  control  and)  general 
supervision  of  all  roads  and  hij^ways  in 
their  respective  townships,  and  all  tools  and 
Implements  and  road  madiinery,  together 
with  all  materials  for  the  construction  ot 
culverts  and  bridges.  Chapter  376  was  like 
the  act  of  1899,  as  were  also  chapters  376 
and  377.  Chapter  378  authorized  the  grad- 
ing, curbing,  and  macadamizing  of  certain 
other  roads,  to  be  let  on  bids  and  paid  for 
by  a  tax  levied  by  the  board.  Chapter  379 
gave  similar  authority  with  reference  to 
EMghtemth  street,  and  required  the  board  to 
exp«id  therefor  the  proper  proportion  of  the 
levy  provided  for  by  the  act  of  1890.  Sec- 
tion 6  provided: 

'That  to  defray  the  cost  of  maeadamidng  and 
maintaining  county  roads,  the  board  of  county 
commissioners  are  hereby  anthorixed  and  em- 
powered to  levy  and  collect  annually,  on  all 
of  the  taxable  property  of  said  county,  a  tax 
not  exceeding  two  mills  on  tbe  dollar,  and  the 
funds  provided  from  such  taxation  shall  be 
set  aside  and  osed  exdusively  for  the  iniprore- 
ment  of  county  roads,  and  for  no  other  imr- 
pose." 

This  appears,  therefore,  to  have  been  a 
general  authority  and  requlremwt  touching 
macadamizing  and  maintaining  of  all  coun- 
ty roads  In  Wyandotte  county.  Chapter 
292  of  the  Laws  of  1907  amoided  sectlcm  1 
of  chapter  362  of  the  Laws  of  1905,  and  made 
members  of  the  township  board  commis- 
sioners at  roads  and  highways  of  their 
req>ectiTe  townships,  and  provided  that — 

"AH  roads  shall  be  under  the  direct  contn^ 
of  the  township  oommissioners  of  roads  and 
highways,  except  incorporated  cities.  •   *  •  ■* 

Chapter  294  authorized  the  commissioners 
of  roads  and  highways  to  divide  their  re- 
spective townships,  furtlier  amending  the  act 
of  1006.  Chapter  290  amended  sedtlon  1 
of  chapter  276  of  tbe  Laws  of  1889,  naming 
certain  roads,  not  Including  the  Leavenworth 
road,  by  name.  Chapter  300,  suppl^uental 
to  the  act  of  1890,  authorized  the  board  to 
Improve,  macadamize,  and  maintain  certain 
other  named  roads.  Likewise  chapter  a01« 
the  costs  to  be  defrayed  by  an  annual  tax 
not  exceeding  two  mills,  and  chapter  202, 
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toDchIng  Eighteenth  street,  required  the  ex- 
penditure of  the  proper  proportion  of  the 
tax  levied  by  the  act  <tf  1899.  Substantially 
BtmOar  were  chapters  806  to  chapter  815, 
InduaiTe; 

The  L^islatore  of  1909  enacted  chapter 
197,  requiring  township  boards  to  designate 
such  roads  as  In  th^  Judgment  should  be 
known  as  drag  roads,  and  to  divide  such 
mads  Into  sections  as  would  best  carry  out 
the  purpose  and  provisions  of  the  act  Also 
chapter  198,  relating  to  roads  and  highways, 
creating  the  office  of  oiglneer  of  highways 
and  biidses.  amoidlng  vartouB  ivoviirionB 
of  the  acts  of  1905  and  1907»  relating  to  the 
coDimlssionera  of  highways,  and  the  Road 
Drag  Act  ot  1907,  and  repealliv  diapters 
292  and  294,  Laws  of  1907,  touching  the 
daties  of  township  road  coounissdoners.  This 
act  (section  2)  required  tlie  county  enf^neer 
to  classify  the  mads  at  bla  county,  designat- 
ing tbem  as  county,  township,  and  local 
roodfl,  according  to  thedr  Impwtance  and  the 
amomit  of  travd— 

"and  he  shall  see  that  the  roads  so  classified 
be  kept  and  maintained  In  condition  iii  propor- 
tion to  the  importance  and  the  amount  of  trav- 
d.  Tb»  townaliip  highway  commission  shall 
dutStj  the  roads  In  their  respective  townships. 

•  •      •  M 

Sectimi  4  amended  section  1  of  chapter 
382  of  the  Laws  of  1900,  and  provided  that— 

Tlie  townsh^  board  "shall  be  and  the  same 
are  hereby  made  commissioners  of  roads  and 
hichways  of  their  respective  townships,  and 
an  roads  oatside  of  incorporated  cities  shall 
be  under  the  control  of  said  commissioners  of 
roads  and  highways,  subject  to  the  authority 
of  the  county  engineer.  •  •  • 

Sectiou  S  provided  that  all  taxes  assessed 
for  the  purpose  of  maintaining  public  roads 
and  highways  should  be  paid  in  cash  and 
collected  as  provided  for  In  relatlm  to 
other  taxes,  and  used  exclusively  for  road 
porpoeee.   Section  6 : 

"The  said  commissioners  of  roads  and  high- 
ways shall  have  control  and  general  soperrl- 
sion  of  all  roads  and  highways  in  their  respec- 
tive  townsliips,  except  that  in  counties  having 
a  county  engineer  each  control  shall  be  sub- 
ject to  the  sathoritf  of  the  coun^  engineer, 
as  provided  for  in  this  act" 

Section  9: 

Tor  the  purpose  of  carrying  out  the  provi- 
sions of  Uils  act  the  commissioners  of  roads 
fad  highways  shall  recommend  to  the  county' 
commissioners  of  each  county  in  tliis  state, 

*  *  *  a  levy  of  not  more  than  one  mill  on 
the  dollar  *  •  *  and  it  shall  be  the  duty  of 
the  county  clerk  to  place  such  levy  on  the 
tax  rolls  of  said  county;  provided,  that  at  least 
seventy-five  per  cent,  of  ali  moneys  collected 
from  the  taxable  property  in  each  road  dis- 
trict, including  ddes  f»f  the  third  class,  shall 
be  used  to  improve  the  roads  witliin  such  dis- 
trict- 


Chapter  201  of  the  Laws  of  1909,  providing 
for  the  maintenance  of  county  roads,  au- 
thorized the  county  commissioners  upon  a 
certain  petition  to  cause  a  county  road  to 
be  improved  as  prayed  for,  such  petition  to 
be  signed  by  60  per  cent  of  the  landowners 
along  the  line  of  any  regularly  laid  out 
road.  Section  10  provided  tbat  all  bridges 
and  culverts  costing  more  tlian  9200  should 
be  built  by  the  county  and  paid  for  from  the 
general  fund  or  bridge  fund. 

The  Legislature  of  1911  enacted  chapter 
24S,  anotber  general  statute  of  66  sections, 
covering  the  subject  of  roads  and  highways, 
and  rq>eallng  various  former  eoactments. 
Section  63  provided  that  no  provision  of  that 
act  should  be  construed  to  repeal  or  super- 
sede any  special  act  then  In  force  In  any 
county  In  this  state.  Ghapter  254  author- 
ised the  coun^  comndasionOT  of  any  county 
having  90,000  Inhabitants  or  over,  where 
county  roads  were  macadamized  out  of  funds 
raised  by  direct  tax  levy,  to  grade  and  mac- 
adamize roads  leading  to  public  bnildlngs 
and  ctamecting  rock  roads  already  construct- 
ed, the  cost  to  be  de&ayed  out  of  the  mac- 
adam fund  and  not  to  exceed  $3,000  a  year. 
Secti<>n  3; 

"This  act  shall  not  be  construed  as  repeal- 
ing any  laws  now  hi  existence  except  in  so 
far  as  it  directly  conflicts  with  the  provisions 
of  this  act,  but  It  shall  be  supplementary  to  said 
chapter  276  of  the  Laws  of  Kansas  for  the 
year  1899  and  all  acts  amendatory  and  supple- 
mental thereto.'' 

Chapter  255  amended  section  3  of  the 
act  of  1809,  and  provided  that  the  macadam- 
izing of  roads  might  be  done  In  sections  from 
time  to  time  as  there  might  be  funds  pro- 
vided for  that  purpose,  etc.  Section  1,  c. 
248,  defined  mall  routes  as  "the  free  rural 
delivery  mall  routes  within  a  municipal 
township,"  and  township  roads  as  "all  roads 
within  a  township  other  than  free  rural  de- 
livery mall  routes,**  and  county  roads,  "all 
roads  designated  as  such  by  the  board  of 
county  C(«nmls8i<mers  of  a  county  connect- 
ing cities  and  market  centers,  whether  both 
such  cities  or  centers  are  within  the  county, 
or  one  is  within  and  the  other  without  the 
county."  ■ 

Section  18  classified  all  roads  as  "state 
roads,**  "county  roads,"  i'in4U  rontea,"  and 
"township  roads." 

"The  'county  roads*  shall  be  all  roads  desig- 
nated as  such  by  the  tioard  of  county  commis- 
sioners of  a  county.  •  ♦  •  Free  delivery 
mail  routes  shall  be  known  as  'mail  routes,' 
and  all  other  public  highways  within  a  town- 
ship are  'township  roads.*  All  county  and  state 
roads  shall  be  maintained  at  the  expense  of  the 
county,  and  all  mail  routes  and  township  roads 
where  they  do  not  coindde  with  county  and 
state  roads  at  the  expense  of  the  township  in 
«4dcfa  they  are  situated;  provided,  that  all 
roads  designated  as  county  roads  under  the 
provisions  of  chapter  108  of  the  Session  Laws 
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of  1909  and  esUblished  ai  inch  at  the  time  of 
taking  effect  of  this  act  shall  be  and  remain 
county  roada  and  shall  be  maintained  under  the 
prOTiaions  of  this  act." 

Section  19: 

"AH  nail  routes  and  township  roads  shall  be 
nnder  the  wntrol  of  said  board  of  oommissioii- 
ers  of  highwaTS." 

Section  23: 

"That  the  highway  commissioners  shall  have 
charge  of  the  mail  roatea,  township  roads  and 
township  bridges  of  their  respective  toVnsliips, 
and  it  shall  be  their  duty  to  keep  the  same 
in  repair,  and  to  improve  them  so  far  as  prac- 
ticable." 

Section  32  proylded  that  the  taxes  assessed 
for  the  purpose  of  cOoBtructiajK  and  main- 
taining public  roads  should  be  paid  in  cash, 
and  the  county  treasurer  shonld  pay  that 
proportion  of  the  same  which  should  be  use4 
upon  mail  routes  and  township  roads  or  upon 
city  strcsts  to  the  treasurer  of  the  township 
or  city  from  which  said  taxee  weare  collected, 
to  be  used  exclusively  for  such  road  purpos- 
es. Section  40  made  it  the  duty  of  the  town- 
ship trustee  to  remove  all  obstrucUous  at 
least  once  a  year  at  such  times  as  the  county 
commissioners  might  direct,  from  all  public 
roads  and  highways  In  Us  township.  See* 
Uon  41: 

"That  if  at  any  time  any  highway  shall  be 
obstructed  or  become  impassable,  or  any  bridge 
shall  be  impaired  so  as  to  be  unsafe,  it  shall  be 
the  duty  of  the  township  trustee  of  the  town- 
ship in  which  such  obstruction,  impassable  road 
or  impaired  bridge  may  be  situated,  to  cause 
sQch  obstruction  to  be  removed  or  such  road 
or  bridge  to  be  repaired  fortiiwith." 

In  1913  the  Legislatare  enacted  tSaptet 
202.  supplemental  and  amendatory  to  cbaptn 
276  of  the  I*aws  of  1899,  requiring  the  coun- 
ty board  to  expend  therefor  the  proportion  of 
the  taxes  authorized  by  the  act  of  1899. 

The  Legislature  of  1915  passed  chapter  186, 
similar  to  those  already  mentioned,  making 
the  act  supplemental  to  that  of  1899;  also 
chapter  290,  amending  section  19  of  chapter 
248  of  the  act  of  1911,  making  the  township 
board  the  auditing  board  tor  their  respective 
townships. 

"All  maQ  routes  and  township  roads  shall 
be  under  the  control  of  said  board  of  com- 
mlasioners  of  hii^waya.** 

Counties  and  townships  are  mere  creatures 
of  the  Legislature.  Const  art.  9;  Gen.  Stat. 
1915.  c.  25.  art  2;  Gen.  Stat.  1915,  S  2562; 
chapter  117,  art  1.  The  Legislature  has  the 
power  to  abolish  counties  and  county  organi- 
zations. Division  of  Howard  County,  15  Kan., 
195.  The  Legislature  has  plenary  power  over 
roads  and  hlgbwaya  It  may  establish  a 
state  road  and  cast  the  cost  on  the  county  in 
which  the  road  lies  without  any  vote  ct  the 


inhabitants.  State  v.  Coonfy  of  Shawnee,  28 
Kan.  431.  It  was  contended  in  that  case  that 
the  Legislature  had  no  authority  to  establish 
a  state  road  and  compel  Shawnee  county  to 
pay  for  It  but  It  was  said  by  Brewer,  J.,  that 
this  was  done  in  42  instances  by  chapter  70 
of  the  Laws  of  1861.  It  was  also  said  tliat  It 
is  not  like  compelling  a  county  to  take  stock 
in  a  railroad  corporation;  while  a  road  is 
open  to  the  use  of  all  citizens,  it  is  yet  of 
special  value  and  benefit  to  the  county  npon 
which  the  burden  of  its  cost  Is  cast 

"It  Is  not  Uke  an  attempt  to  tax  the  dti- 
xens  of  Topeka  with  the  cost  of  bnproving  the 
streets  of  Lawrence.  It  simply  cast  niton  coun- 
ties of  Shawnee  and  Jefferson  the  cost  of  roads 
wholly  within  their  territorial  limits,  and  it  is 
making  each  county  bear  the  burden  of  pob- 
lic  improvements  within  such  limits.  *  *  * 
We  know  of  no  reason  why  the  Lesislature 
might  not  pass  an  act  declaring  all  highways 
state  roads,  and  place  the  management  and  con- 
trol of  them  In  commissions  appointed  directly 
by  the  state;  and  yet  if  such  an  act  were  pass- 
ed, the  spedal  value  and  benefit  of  eadk  road 
to  the  community  in  which  it  is  located  would 
be  unchanged."   28  Blan.  434. 

Speaking  of  counties.  It  was  said : 

"They  are  political  organizations,  whose  pow- 
ers and  dudes  are  within  the  control  of  the 
Legislature.  That  body  defines  the  limits  of 
their  powers,,  and  prescribes  what  they  must 
and  what  they  must  not  do.  It  may  prescribe 
the  amount  of  taxes  which  eadi  shall  levy,  and 
to  what  public  purpose  each  shall  devote  the 
moneys  Uius  obtsined.  It  may  reqnlre  one 
county  to  build  a  eertain  number  of  bridges  at 
certain  spedfied  places,  and  of  a  particular 
size  and  quality.  It  may  require  another  to 
open  roada  In  given  localities;  and  another  to 
build  a  court  house  and  to  levy  a  tax  to  a 
prescribed  amount  for  the  purpose  of  paying 
therefor.  In  abort  as  a  general  proposition 
all  the  powers  and  duties  of  a  county  are  sub- 
ject to  legislative  control;  and  provided  the 
purpose  be  a  public  one  and  a  spedal  benefit  to 
the  conpty  it  may  direct  die  appropriatlmi  of 
the  county  funds  therefor  fai  such  manner  and 
to  such  amount  as  It  shall  deem  best.**  28 
Kan.  434. 

In  Wulf  T.  Kansas  City,  77  Kan.  358.  94 
Pac.  207,  holding  that  a  dty  may  be  re- 
quired by  legislative  act  to  establish  parks 
and  boulevards  and  pay  the  expenses  tb»e- 
for.  It  was  said  that — 

"Whatever  view  may  be  taken  of  those  con- 
cerns of  cities  which  are  mainly  private  or  pro- 
prietary in  their  nature,  in  matters  in  which 
■the  state  has  an  interest,  and  which,  as  we 
have  seen,  are  undoubtedly  subject  to  the  sov- 
ereign control  of  the  state,  the  state  may  inter- 
fere at  will  with  the  local  bodies,  and  may 
compel  the  local  commnnity  to  tax  itself  in  or- 
der to  carry  out  the  obligations  imposed  npon 
it  by  the  state."    77  Kan.  374,  94  Pac  212. 

State  V.  Lawrence,  70  Kan.  234,  257,  100 
Pac.  485,  quoted  from  the  case  In  re  Dalton, 
61  Kan.  267,  59  Pac.  336,  47  L.  B,  A.  380: 
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"Indeed,  eTerytbins  relating  to  the  manage- 
ment of  cotmlieB,  dtlea  and  townBhips  not 
defined  and  limited  by  Qte  Constitution  may 
be  taken  avay  by  the  Btate  acting  throngh  its 
Legislatnre,  and  as  to  these  political  divisions 
and  their  agents  the  Legislature  haa  the  same 
power  that  it  poBseaaea  otw  atate  officers." 
79  Kan.  257,  100  Fac.  498. 

Fnrther: 

"The  state  is  the  aoTereign  power,  and  cities, 
towns  and  all  other  municipalities  are  its  sub- 
aSdiary  agencies  for  goTemmental  purposes, 
*  *  *  it  may  well  be  that  the  state  has  the 
power,  if  neceaaitT  abonld  ariae,  to  require  a 
dty  to  erect  t  bridge  or  to  conalract  a  road, 
or  to  asanme  a  part  of  the  burden  of  the  cost 
thereof,  and  that  the  form  of  the  legialative  act 
wonid  not  affect  its  validity.  *  *  *  It  is  true 
that  streets,  roads  and  bridges  are  subjects  of 
public  interest  and  of  state-wide  concern,  but 
more  truly  speaking  they  are  local  in  cbarac* 
ter."   79  Kan.  257,  268.  100  Pac  494. 

In  City  of  EmpMla  Orlffith,  86  Kan.  976, 
122  Pac.  1053,  it  was  held  fhat  a  cotmty  has 
the  right  to  tax  tar  the  purpose  of  maintain- 
ing county  roads  tinder  ttie  act  of  1011,  which 
is  to  be  expended  under  the  direction  of 
county  officers,  and  that  the  officers  of  a  dty 
witbln  such  county  are  not  entitled  to  the 
possession  of  any  portion  of  the  fund  and 
hare  no  control  thereof.  Near  the  conclusion 
of  the  opinion  it  was  said : 

"It  is  competent  for  the  Legislature  to  give 
tiie  control  of  the  h^ways  of  the  county,  in- 
dnding  the  streets  of  cities,  to  any  of  Its  sub- 
ordinate agcecies.  It  may  exercise  the  power 
directly  or  confer  It  upon  county  ofBcers,  or 
ft  may  allow  the  officers  of  cities  and  town- 
^pa  to  share  in  the  control"  86  Kan,  960, 
122  Pac.  1065. 

See.  also,  Kansas  City  t.  Stewart,  90  Kan. 
646, 136  Pac.  241 ;  Jefferson  County  v.  Drain- 
age District,  97  Kan.  302, 156  Pac.  54 ;  Wash- 
bum  T.  Shawnee  County,  103  Kan.  160,  172 
Pac.  997 ;  and  Albright  t.  Douglas  County. 
106  Kan.  184,  194  Pac.  913. 

The  for^^>lng  suffldaitly  shows  that  the 
Lc«lalatare  Is  not  restricted,  but  In  a  general 
way  Is  free  to  provide  much  as  it  sees  fit  re- 
q)ectiog  roads  and  highways.  Of  course  it 
can  take  certain  munldpalltles  and  roads  out 
from  the  general  category,  and  can  impose 
damages  for  defects  <m  whatevar  quasi  mu- 
nicipality it  deems  proper.  Let  us  examine 
ttie  act  of  1887  and  see  what  the  Illative 
Intent  evidenced  thereby  Is : 

"An  Act  Making  Counties  and  Townships  Lia- 
ble for  Defects  in  Bridges,  Culverts  and 
Hlglnrays  in  Certain  Cases. 
*%eetion  1.    Any  person  who  shall  without 
ewtribnting  negligence  on  his  part  snstais  dam- 
age by  reason  of  any  defective  bridge,  etdvert, 
or  highway,  may  recover  such  damage  from  the 
coimty  or  township  wherein  such  defective 
bridge,  culvert  or  highway  is  located,  as  here- 
inafter provided;  that  is  to  say,  such  recovery 
Biay  be  from  the  county  when  such  damage  was 


caused  by  a  defective  bridge  constructed  wholly 
or  parUally  by  sudi  county,  and  when  the 
diairman  of  Uie  board  of  coun^  commission- 
ers of  such  county  shall  have  bad  notice  of 
such  defects  for  at  least  five  days  prior  to 
the  time  when  such  damage  was  sustained;  and 
in  other  cases  such  recovery  may  be  from  the 
township,  where  the  trustee  of  such  township 
shall  have  had  like  notice  of  such  defect." 

It  must  be  conceded  that  the  wording  is 
such  that  interpretation  is  necessary.  It  Is 
clear,  however,  that  the  subject  indicated  by 
the  title  Is  the  liability  of  counties  and  town- 
ships for  defects  In  bridges,  culverts,  and 
highways.  It  is  equally  clear  that  In  case 
of  couDty  liability  It  Is  required  that  the 
chairman  of  the  board  must  have  bad  five 
days'  notice  of  the  defect,  and,  in  case  of 
township  liability,  the  trustee  must  have  had 
sucb  notice.  Also  that  the  damage  is  to  be 
recovered  from  the  "county  or  township 
wherein  such  defective  bridge,  culvert  or 
highway  Is  located."  Of  course,  if  either 
were  in  a  given  township,  It  would  neces- 
sarily be  within  a  county.  The  amb^lty 
comes  from  the  language  "As  hereinafter  pro- 
vided ;  that  is  to  say,  such  recovery  may  l)e 
from  the  county  when  such  damage  was 
caused  by  a  defective  bridge  constructed 
wholly  or  partially  by  such  county;  •  •  • 
and  in  other  cases  such  recovery  may  be  from 
tJie  township.  •  •  •  xhe  court  holds 
that  the  Intent  was  and  the  meaning  la  tbat, 
in  cases  in  which  the  township  has  no  duty 
to  keep  in  repair,  or  to  maintain,  no  liability 
was  to  be  attached,  whatever  the  defecL 
Also  that,  while  the  duty  under  the  road  leg- 
Isiatlm  rests  generally  on  the  township  to 
keep  the  roads  safb  and  in  repair,  ttie  Wyan- 
dotte county  legislation  In  1899  and  since  evi- 
dences the  manifest  intent  to  take  tbia  Leav- 
enworth road  out  from  the  operation  of  sadb 
general  duty  and  ctmsequent  respcmsibllity. 
The  repeated  provisions  that  the  county 
should  improve  and  maintain  mean  that  such 
Improvement  and  maintenance  we  thereby 
removed  fr<Mn  the  burden  of  the  township, 
and  that,  b^g  thus  expressly  relieved  of 
the  duty  and  burden,  the  township  was  by 
clear  implication  to  be  also  relieved  from  lia- 
bility for  defects  In  a  road  over  which  It  had 
no  control,  and  in  respect  to  which  It  owed 
no  duty.  It  seems  unnatural  that,  with  the 
subject  thus  expressed  in  the  title,  and  the 
purjwse  to  permit  damages  to  be  recovered  by 
those  Injured  by  highway  defects,  the  law- 
makers would  wittingly  have  restricted  re- 
covery from  a  county  to  the  single  case  of  a 
bridge  partially  or  wholly  ccmstructed  by  It. 
it  appears  to  the  court  more  reasonable  and 
more  in  accord  with  the  probabilities  to  con- 
strue the  act  as  permitting  recovery  from  the 
municipality  which  by  subsequent  leglsIatlMi 
had  been  given  the  task  of  construction, 
maintenance  and  control.  Otherwise  in  this 
instance  the  township  which  neither  con- 
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structed  nor  maintained  tbe  road  mnst  re- 
spond In  damages  for  a  defect  In  a  road 
which  It  was  the  duty  of  the  county  to  con- 
struct, and  which  It  Is  its  duty  to  maintain. 
There  fs  something  incongruous  In  the  notion 
that  the  taxpayers  of  one  township  should  be 
required  to  make  an  injured  traveler  whole 
when  the  entire  county  owed  him  the  duty  to 
maintain  the  highway,  and  by  natural.  If  not 
imperatively  necesaaryt  Imidication,  keep  it 
safe  for  traveL 

It  is  therefore  held  that  the  township  is  not 
liable,  and  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  enter 
judgment  for  the  defendant  township. 

In  the  companion  cases,  Mos.  22142  and 
22143,  against  the  county,  demurrers  to  the 
l^etltlon  were  sustained.  By  reason  of  the 
foregoing  tbis  ruling  is  Teversed,  and  those 
cases  are  remanded  for  fnrOier  proceedings. 

JOHNSTON,  O.  J.,  and  PORTER  and  DA W- 
SON,  JJ.,  concur  in  the  result. 

WEST,  J.  (dissenting).  It  is  the  province 
of  the  courts  to  construe,  but  not  to  amend, 
statutes.  The  act  of  1887  is  to  my  mind  fair- 
ly susceptible  of  only  cme  construirtlon — the 
one  given  In  the  opinion  formerly  filed  In  this 
case. 

As  early  as  Blkenberry  t.  Township  of 
Bazaar.  22  Kan.  557,  31  Am.  Rep.  198,  It  was 
held  that,  in  the  absence  of  express  statutory 
enactment,  placing  liability  on  townships  for 
injuries  sustained  on  Account  of  defects  In 
hi^ways.  sndi  organizations  are  not  liabte 
for  damages.  This  was  reaffirmed  In  CJonn^ 
of  Marion  t.  Rtggs,  24  Kan.  255,  and  In 
Township  of  Quincy  Sbeehan,  48  Kan.  620, 
29  Pac.  1084.  Tb&t  was  an  actlmi  brought 
under  Oie  act  of  1887,  ooncemlng  whlcb  it 
was  said : 

"Under  the  statute  quoted,  the  township  may 
be  required  to  respond  In  damages  *wbere  the 
injury  results  from  a  defective  bridge,  eulvert, 
or  highway.  •  •  48  Kan.  628,  29  Pac. 
1085. 

In  State  ex  tel.  t.  Shawnee  County.  S7 
Kan.  267.  45  Pac  616,  the  objection  urged 
under  the  statute  was  that  It  withdrew  a  por- 
tion of  Topeka  firom  its  corporate  contrtH- 
The  court  said : 

"The  fact  that  a  county  may  have  bunt  a 
bridge  within  the  limits  of  a  dty  does  not  nec- 
essarily imply  that  the  burden  of  maintaining 
it  is  upon  the  county,  nor  that  the  dty  will 
be  excluded  from  its  controL  •  •  • "  67 
Kan.  270,  45  Pac.  617. 

Com'rs  of  Shawnee  Gonn^  v.  City  of  To- 
peka, 39  Kan.  107,  18  Paa  161,  was  dted  to 
the  ^ect  that— 

"The  mere  tmCt  that  it  may  have  bi^t  the 
bridge  was  held  to  be  no  reason  why  the  coun- 
ty should  be  compelled  to  kew  it  in  repair." 
67  Kan.  271.  46  Pac  617. 


In  Cunningham  t.  CHay  Township,  60  Kan. 
373,  76  Pac.  907,  it  was  decided  that  under 
the  act  of  1887  It  is  not  sufficient  defense  to 
show  tliat  the  township  officers  bad  exercised 
ordinary  care  to  prevent  the  defect. 

"Before  the  enactment  of  that  section  in 
1887  (Laws  1887,  c.  237),  such  an  action  could 
not  have  been  maintained.  *  *  *  The  limit 
of  the  township's  liability  therefore  must  be 
found  in  the  statute  Itself.  *  •  • "  69  Kan. 
376,  76  Pac.  908. 

"When  injury  is  sustained  by  reason  of  a 
defective  highway,  if  the  township  trustee  has 
had  five  days'  notice  of  tlie  defect  the  town- 
ship is  liable,  however  great  care  the  officers 
may  have  exercised:  but  if  the  trustee  has  had 
no  such  notice  the  township  is  not  liable,  how- 
ever negligent  the  officers  may  have  been.  The 
statute  makes  its  own  definition  of  actionable 
negUgenee."    69  Kan.  377,  76  Pac  908. 

This  disposes  of  the  contention  that  lia- 
bility is  based  on  mere  negligence.  Plsher  v. 
Township,  87  Kan.  674,  125  Pac  94,  41  L  R, 
A.  (N.  S.)  1074.  Ann.  Cas.  1914A,  554,  ex- 
haustively reviewed  the  former  decisions  of 
this  court  touching  the  liability  of  townships, 
and  declared  the  law  to  be  that  a  township 
^igaged  In  Improving  a  highway  is  not  liable 
for  damages  occasioned  by  the  negligence  of 
Its  officers.  In  Drainage  District  v.  Highway 
Commissioners,  102  Kan.  635,  171  Pac  613. 
it  was  held  tliat  the  statute  defining  the  pow- 
ers of  a  drainage  district  does  not  vest  the 
board  with  authority  to  regulate  the  con- 
struction of  hU^wa^  or  of  culverts  forming 
parts  of  the  highways  wltbln  tin  district 

"Bnt  sudi  power  over  townsldp  highways  Is 
vested  in  township  officers.  •  •  •  **  Syl. 

**CalTerts  constitute  a  part  of  the  highway 
and  are  necessary  to  Its  construction,  and  the 
township  officers  are  not  only  given  control  of 
the  construction,  but  the  township  Itself  Is 
made  liable  for  injuries  which  result  from  de- 
fective constmction.''  102  Kan.  688^  171  Pac 
614. 

In  Wagner  v.  Edwards  County,  108  Kan. 
719,  176  Pac.  140,  666,  the  liability  of  coun- 
ties for  Injuries  sustained  by  reason  of  de- 
fective bridges,  culverts  and  highways  was 
held  to  be  statutory  and  not  coextensive  with 
the  common-law  liability  for  negligence.  The 
action  Involved  an  alleged  defect  In  a  cul- 
vert placed  in  the  highway.  The  case  turned 
on  the  question  of  notice,  and  no  reference 
was  made  to  any  distinction  between  liability 
of  the  county  or  township.  Irvln  v.  Finney 
County.  106  Kan.  171, 186  Pac.  975,  held  that 
a  county  Is  not  liable  for  defects  In  a  high- 
way unless  It  has  been  duly  designated  as  a 
county  highway,  nor  for  defects  in  bridges 
nnless  wholly  or  partially  omstmcted  by  It. 

'The  extmt  of  the  liability  of  eountie's  for 
such  damage  and  the  conditions  on  which  a  re- 
covery may  be  had  against  them  are  foand  in 
section  722  of  the  General  Statutes  of  1916. 
*  *  *  Th«  section  last  referred  to  provide* 


Digitized  by  Gooole 


Kan.) 


ORATNET  v.  BOARD 
(««T  P.) 


OF  COM'RS 


215 


tliat  when  ■  bridge  haa  been  wholly  or  par- 
tUIlr  constructed  by  the  coaaty,  a  recorery  may 
be  had  agalnat  the  county  for  damagea  reault- 
ing  from  the  defects  la  it,  if  due  notice  of  the 
defecta  has  been  brought  to  the  chairman  of 
die  board  fire  days  prior  to  the  tlma  the  dam- 
age was  saBtained."  106  Kan.  174,  186  Pac. 
877. 

Dubonrdleu  v.  Delaware  Township,  106 
Kan.  650,  189  Pac  386,  involved  a  suit 
against  Delaware  township,  in  Wyandotte 
county,  for  injuries  caused  by  a  defective 
highway  a  short  distance  out  of  Bonner 
Springs,  crossing  Wolf  creek,  over  which  a 
steel  bridge  wan  maintained  by  Wyandotte 
county.  When  the  plaintiff  reached  a  point 
south  and  west  of  tbe  bridge  a  portion  tba 
ride  of  the  road  caved,  causing  the  accident 
Tbe  act  of  1887  was  attacked  as  unconstltu- 
tional,  bat  sostalned.  It  was  insisted  that 
under  th«  statute  a  defecttve  bridge  need  not 
be  upon  a  highway  at  all,  bat  it  was  said  that 
a  bridge  is  a  part  of  the  highway. 

**If  an  accident  were  caused  by  a  defect  in 
a  bridge  erected  and  maintained  1^  a  county 
m  a  township  road,  the  county  under  certain 
eonditiona  would  be  liable;  if  the  injury  were 
eauBcd  by  a  defect  in  the  part  of  the  road  main- 
tained by  the  township,  the  township  would 
under  similar  drcumatancea  be  liable.  Under 
the  present  road  laws  all  public  roads  are  ei- 
ther state  roada,  county  roads,  mail  routes,  or 
township  roads  (Oen.  SUt.  191S,  S  8772),  and 
certain  claases  of  bridges  on  a  township  road 
are  county  bridges,  because  it  Is  made  the  duty 
of  the  county  to  build  them  where  the  cost  ex- 
ceeds a  certain  amount.  *  *  *  As  we  have 
scsn,  it  was  the  legislative  purpose  to  define 
the  BabfUty  of  townships  and  connties  in  cer- 
tain instances  for  defects  in  highways,  and  each 
provision  of  tbe  act  is  fairly  adapted  to  ac- 
complish tiie  purpose,  and  haa  a  logical  con- 
nection with  the  general  sabJecL**  106  Kan. 
p.  064.  189  Pac.  38a 

It  Is  qalte  dear  that,  among  all  the  multi- 
tode  of  road  statutes  passed  in  1874  and 
since,  this  Is  the  only  one  which  In  any  way 
has  ever  sought  to  Impose  any  liability  upon 
a  township  or  county  on  account  of  defecta 
in  a  hi^way,  and  this  is  tbe  first  case  in  the 
history  of  the  state  that  has  ever  presented 
tbe  clear  and  square  qaestion  now  raised  as 
to  whidi  ot  the  two  municipalities  is  liable. 
Of  course  whatever  was  said  and  held  by  the 
court  la  the  last  two  cases  dted  had  refer- 
ence  to  statutory  enactments  since  the  Injury 
now  under  consideration  occurred,  and  hence 
was  not  directly  in  point. 

Counsel  dtes  City  of  Eudora  v.  Miller,  30 
Kan.  494,  2  Pac  685,  Oomm'rs  of  Shawnee 
Coontr  Y.  City  of  Topdca,  80  Kan.  197,  18 
PacL  161,  and  City  of  Boaedale  Geldings 
65  Kan.  167,  40  l^c  284,  to  Show  that  a 
bridge  constracted  by  a  county  and  after- 
wuds  taken  Into  a  city  most  be  maintained 
by  tbe  latter  In  the  Eudora  Case  it  waa 
also  hdd  that,  though  the  bridge  w^  built 


by  the  county,  and  came  within  the  limits  of 
a  dty  of  less  than  600  inhabitants,  forming 
a  part  of  two  road  districts,  tbe  dty  was  still 
obliged  to  keep  it  In  repair.  In  the  Topeka 
Case  the  fact  that  a  dty  and  a  county  joined 
In  the  purdiase  of  a  bridge,  and  exercised 
joint  control  over  it  for  some  time,  was  held 
not  to  impose  any  liability  ou  the  Cbanty  for 
the  future.  The  Bosedale  Oase  Invtdved  a 
bridge  which  had  been  ballt  and  maintained 
by  the  county  within  the  corporate  limits  of 
tbe  dty,  fwmlng  a  part  of  one  of  Its  streets, 
and,  under  the  general  duty  <tf  dties  to  keep 
their  streets  reas<mably  Bal»  travel,  the 
dly  was  held  llaUew 

A  aupixwed  poser  Is  put  by  omnsel:  That, 
had  the  county  i^led  rock,  gravel,  and  sand 
along  this  road,  the  towndiip  would  hate 
been  heiress  to  remove  sudt  dangeroos  Im- 
pediments to  traveL  We  can  find,  bowevtt, 
no  provision  of  any  statute  or  any  fair  im- 
plication therefrom  In  any  wise  aathOTbdng 
tbe  county  thus  to  endanger  travel,  or  pre- 
venting the  town^ip  from  speedily  removlDg 
such  Impediments.  Indeed,  a  number  of  the 
statutes  quoted  fr<»D  carry  express  commands 
to  the  highway  commissioners  to  keep  the 
roads  In  their  townships  free  from  otetruc- 
tlons.  In  his  brief  he  says  that  there  is  an 
entry  In  the  journal  of  the  county  board  rec- 
ommending that  the  Leav^worth  road  be 
dassed  as  a  coanty  road,  under  date  of  De- 
cember 1,  1913.  But  this  decides  and  deter- 
mines nothing  respecting  the  liability  of  tbe 
two  manidpaUttea  under  the  Damage  Act  of 
1887. 

The  strongest  argnment,  and  the  one  most 
vigorously  pressed  by  counsel  for  the  town- 
ship, is  that  the  L^rislature  by  the  act  of 
1899  and  subsequent  supplemental  statutes 
has  withdrawn  this  road  from  the  ordinary 
category  of  roads,  and  taken  it  out  from  un- 
der the  oUlgatimis  and- liabilities  Inddent 
to  snch  (vdlnary.  highways  within  Wyandotte 
county,  hel  us  see.  When  diaptw  287  waa 
passed  In  1887,  the  Ooieral  Boad  Law  was 
foond  In  the  Compiled  Statutes  of  1886,  and 
of  necessity  act  must  be  judged  and  ccm- 
straed  as  of  that  date,  and  In  view  of  the 
legislation  then  existing. 

"The  Legislature  is  presumed  to  have  had 
former  statutes  before  it,  to  have 'been  ac- 
quainted with  their  judicial  coQatruction,  and 
to  have  passed  new  statutes  on  the  same  sub- 
ject with  reference  thereto."  25  B.  a  L.  1068, 
I  287. 

An  lamination  of  that  l^lslattim  diows 
that  the  road  oivorseer  was  reqaired  to  open 
or  cause  to  be  opened  "all  county  and  state 
roads  and  h^hways  which  have  heea  or  may 
hereafter  be  laid  out  or  established  through 
any  part  of  the  district  assigned  to  sudi 
overseer  •  •  •  and  tbe  overseer  shall 
keep  the  same  in  r^lr,  and  remove  or  cause 
to  be  removed  all  obstructions  that  may  from 
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time  to  time  be  foond  ttieTe<»i.  •  • 
Comp.  Laws  1885,  a  89.  1  12. 
Sectloa27: 

"If  Mt  nj  time  any  highway  shall  be  ob- 

stracted  or  become  impassable,  or  any  bridge 
shall  be  impaired  so  as  to  be  uasafe  it  shall  be 
the  duty  of  the  overseer  of  the  district  io  which 
ancb  obstruction,  impassable  road  or  impaired 
bridge  may  be  situated,  to  cause  such  obstruc- 
tion to  be  removed,  or  such  road  or  bridgt  to 
be  repaired  forthwith.  •  •  • " 

SectloD  42  iffOTided  for  declaring  a  town- 
ship one  road  district  on  proper  petition. 

"And  for  the  purpose  of  repairing  the  roads 
leading  into  any  <nty,  town  or  village,  an;  two 
adjoining  townships,  or  any  adjoLning  dty  and 
township,  may   •   •   •   consolidate.   «   •   • " 

SecUoD  27  of  diapter  16,  eoncerulng  bridg- 
es, required  the  road  overseer  to  "inspect  all 
the  bridges  In  his  district  from  time  to  time, 
and  in  case  any  repalra  became  necessary  to 
any  bridge,  or  ai^roach  to  a  bridge,"  to  re- 
pair or  report  to  the  county  board.  That 
chapter  provided  that  the  county  board 
should  determine  what  tvidges  should  be 
bntit  and  repaired  at  the  expense  of  the  coun- 
ty and  what  by  the  road  district  In  case  tiie 
estimated  coat  was  over  $200  they  were  to 
appoint  tbe  townshU>  trustee  commissioner 
to  contract  for  its  building.  Section  9  pro- 
vided that,  wben  it  should  become  "necessary 
to  repair  any  public  bridge  (for  which  the 
county  has  appropriated  money  tat  the  con- 
struction thereof ),"  the  county  commissioners 
should  require  Uie  towniOiip  trustee  of  the 
township  in  wbidi  sudi  bridge  was  located 
to  examine  and  estimate  the  cost  of  repair- 
ing, tbe  county  board  to  appropriate  money 
therefor  and  "[H*oceed  forthwith  to  cause 
said  bridge  to  be  repaired  in  the  way  the> 
may  order  and  direct." 

With  this  existing  iegislatlon  in  view,  it 
is  proi>er  to  examine  Chapter  237.  It  will  be 
observed  that  the  damage  is  to  be  recovered 
from  the  "county  or  township  wherein  such, 
defective  bridge,  culvert  or  highway  is  locat- 
ed, as  hereinafter  provided."  Three  things — 
a  defective  bridge,  a  defective  culvert,  or  a 
defective  highway — are  the  only  possible 
causes  of  injury  included.  Damages  caused 
by  either  may  be  recovered  In  only  one  way — 
that  is,  "as  hereafter  provided."  Then 
come  the  prescribed  way  and  conditions; 
when  damage  was  caused  by  a  defective 
bridge  constructed  wholly  or  partially  by  tbe 
cotmty,  and  the  diairman  at  the  county  had 
Ave  days*  notice.  ^Is  is  one  case.  And,  "in 
other  cases,"  which  must  mean  all  other  cas- 
es. "sud!i  recoray  may  he  had  from  the 
township.  •  *  *  •*  So,  according  to  the  un- 
mistaliable  terms  of  the  act,  the  county  is 
liable  In  one  case  only — when  tbe  damage 
was  caused,  not  by  a  defective  culvert  or 
highway,  or  even  by  a  defective  bridge,  but 
by  a  bridge  wholly  m  partially  constructed 


by  the  county.  Why  the  act  was  drawn  this 
way  instead  of  some  other  we  are  not  ad- 
vised, nor  does  It  concern  us.  It  is  suflQcient 
to  know  tliat  thus  It  was  written.  Nothing 
whatever  in  the  road  law  of  this  state  when 
this  statute  was  passed,  and  nothing  in  the 
act  itself,  shows  the  slightest  intention  to 
make  llablU^  dependent  <m  maintenance; 
and  yet  this  has  been  left  untouched  by  the 
Legtslature  fbr  34  years,  and  remains  the  si^ 
legislative  instance  of  making  either  a  town- 
ship  or  a  county  liable  for  d^ecUve  bridges, 
culverts  or  highways.  In  view  of  this  his- 
tory, and  the  plain  inoviMons  <rf  the  act  In 
quesU<xi,  all  subsequent  acts  iwovlding  for 
building  and  maintaining  roads  by  Wyandotte 
county  can  have  no  ^ect  to  repeal  or  modify 
this  act,  which  relates  not  to  construcUm 
and  maintenance  at  roads  or  bridges,  but  only 
to  damages  for  defects  In  them. 

There  will  soon  be  a  session  of  the  Legis- 
lature, and,  If  the  interpretation  contended 
for  by  counsel  is  desired;  a  proper  amend- 
ment can  easily  be  made  or  a  new  act  passed. 

BURCH  and  MASON.  JJ.,  Join  In  this  dis- 
sent. 

MARSHALL^  J.  I  concur  tai  ttie  cnidn- 
slon  Uut  the  township  is  not  liable,  but  I 
dissent  from  the  conclud<m  that  the  connty 
is  llaU&  My  reasons  for  this  are  as  follows: 
This  action  was  prosecuted  under  section  722 
of  the  Oenenl  Statutes  of  1916.  Under  that 
secttm  no  llaUllty  is  placed  cm  the  county 
toe  a  defective  highway.  Under  section  722 
the  townsh^i  had  absolute  control  of  the  road. 
That  control  has  been  taken  away  by  subse- 
quMit  legislation.  This  subsequent  I^isla- 
tlon  by  Implication  has  repealed  tfaat  part  of 
section  722  Imposing  liability  on  the  township 
for  a  defect  in  the  highway.  My  judgment 
is  that  tbe  Legislature  may  impose  liability 
on  tbe  township  even  if  it  has  no  control  over 
the  road,  but  I  am  of  the  opinion  that,  in 
this  instance,  subsequent  legislation  Is  so  In- 
consistent with  the  liability  of  tbe  township 
under  section  722  that  tbe  part  of  that  stat- 
ute imposing  liability  on  tbe  township  has 
been  repealed  by  Imi^lcntlon.  In  other 
words,  my  Judgment  is  that  there  Is  no  lia- 
bility tm  the  part  of  dther  township  or  coun- 
ty in  this  action. 

On  B^iearing. 

WBST,  J.  [2]  In  the  former  opinion  it 
was  held  tiukt  tbe  township  Is  not  Uable.  A 
rehearing  was  granted  for  the  purpose  of 
determining  finally  whether  the  county  Is 
Uable.  The  questlcm  hli^es  upon  the  act  of 
1887  (Gen.  Stat.  1916,  f  722)  and  subsequent 
legidation  respecting  roads  In  Wyandotte 
cotmty. 

Considering  the  Utie  and  purpose  of  the 
act,  it  is  held  that  the  legislative  Intention 
was  to  impose  a  liability  upon  counties  and 
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towDShlpa  for  defects  In  roads  and  bridges, 
and  not  to  restrict  sach  county  liability  to 
defects  In  bridges  constructed  wboUy  by  a 
county.  Also  that  subseqaent  legislation 
touching  Wyandotte  county  evinces  an  Intent 
to  place  the  liability  on  tbe  county  or  town- 
sbip  whose  duty  It  is  to  maintain  the  road 
or  bridge  wbere  tbe  d^ect  exists. 

Tbe  acts  cited  la  the  former  opinion  are 
held  to  manifest  an  Intention  to  place  In  a 
case  like  the  one  before  us  the  liability  up- 
on the  county;  Its  clear  duty  being  to  main- 
tain such  road.  It  Is  therefore  held  that  tbe 
trial  court  improperly  sustained  the  demiir- 
rer  of  tbe  county,  and  the  cause  is  remand- 
ed for  further  proceedings  In  accordance 
herewith. 

WEST,  J.,  dissents. 

MARSHALL,  J.  (dissenting).  This  action 
to  prosecuted  under  section  722  of  the  Gen- 
eral Statutes  of  1915.  That  section  reads: 

"Any  person  who  shall  without  contribattng 
negligence  on  his  part  sustain  damage  by  rea- 
son of  any  defective  bridge,  cnlvert,  or  high- 
way, may  recover  such  damage  from  the  coun- 
1T  or  township  wherein  such  defective  bridge, 
colvert  or  hi^way  to  located,  as  hereinafter 
provided;  that  is  to  say,  aneh  recovery  may 
te  from  the  county  wb«i  sndi  damage  waa 
CBQsed  by  a  defective  bridge  constraeted  wholly 
or  partially  by  sMch  county,  and  when  the 
diairman  of  the  board  of  county  commission- 
ers of  such  county  shall  have  had  notice  of 
such  defects  for  at  least  five  days  prior  to  the 
thne  when  sadi  damage  waa  sustained;  and  in 
other  cases  audi  recovery  may  be  from  the 
township,  wbere  the  tenstea  of  such  township 
ahaU  have  had  like  notice  of  such  defect" 

ISils  statute  fixes  liability  on  tiie  county 
fin-  Injuries  snstalned  on  a  bridge,  but  does 
not  place  UnbiUty  on  the  county  for  inju- 
ries sustained  on  a  highway.  The  accident 
in  this  case  occurred  on  a  highway;  the 
plaintilf  was  not  injured  on  a  bridge.  There- 
fore the  county  Is  hot  liable  under  section 
722  for  tbe  damages  sustained  by  the  idaln- 
tlff.  So  far  as  the  county  Is  concerned,  this 
sectlrai  of  the  statute  has  not  been  amended 
nr  repealed.  It  Is  the  statute  fixing  the  lia- 
bility of  the  county,  tf  there  Is  such  a  stat- 
ute. No  other  statute  has  beoi  cited  fixing 
Habtllty  on  the  county  for  defect  In  a  hlj^- 
wsy.  It  is  safe  to  ssy  that  none  exists. 

In  County  of  Marlon  v.  Biggs,  24  Kan. 
S9S,  this  court  in  the  syllabus  said: 

"In  the  absence  of  a  liability  expressly  de- 
eUred  by  statute,  a  county  w  not  liable  for 
damages  accmlng  irom  defective  highways  or 
public  bridges." 

That  principle  has  often  been  followed  by 
thto  court.  Tp.  ni  Qulncy  t.  Sheehan,  48 
Kan.  020,  628,  29  Pac.  10S4 ;  Reading  Tp.  v. 
Telter,  67  Kan.  798,  48  Pac.  134,  57  Am.  St 
Rep.  .366;  Silver  t.  County,  76  Kan.  228,  230, 
<!t  Pac;  8S;  Sliawnee  County  t.  Jacotw,  79 


Kan.  76,  99  Pac.  817,  21  L.  R.  A.  (N.  S.)  209; 
Fisher  v.  Delaware  Tp.,  87  Kan.  674,  125 
Pac  94,  41  L.  R.  A.  (N.  S.)  1074,  Ann.  Cas. 
3914A,  554;  Thomas  v.  EUls  County,  91  Kan. 
443,  138  Pac.  409;  Harper  v.  City  of  Topeka, 
92  Kan.  11,  14,  139  Pac  1018,  61  L.  R.  A.  (N. 
S.)  1032;  Gray  v.  Sedg\vicl£  County,  101 
Kan.  195,  108.  165  Pac  867,  U  B.  A.  1018r, 
182. 

In  Silver' V.  Clay  County,  76  Kan,  228,  230, 
91  Pac.  65,  56,  this  court  said: 

"We  have  not  been  cited  to  any  statute,  and 
believe  none  exists,  which  imposes  any  obliga- 
tion upon  a  county  to  respond  iu  damages  for 
the  negligence  or  even  wrongful  act  of  its  offi- 
cers in  relation  to  the  maintenance  of  public 
road  or  bridges,  except  section  579  of  the  Gen- 
eral Statutes  of  1901."  <SectIon  479  of  the 
Ouieral  Statutes  of  1901  is  section  722  of  tbe 
General  Statutes  of  1916.) 

Tafcliw  liability  away  from  tbe  township 
does  not  fix  tbe  liability  <m  the  county. 
Tliat  method  of  establishing  liability  would 
be  In  violation  of  section  16  ct  article  3  of 
the  constitution  <H  thto  state.  In  my  Judg- 
ment thA  county  is  not  liable. 

BDBCH,  3^  Johis  In  this  dissent 

DAWSON,  J.  (concurring  specially).  TUm 
action  is  brought  under  a  statute  the  avowed 
purpose  of  which  is  expressed  in  Its  title: 

"An  act  making  counties  and  townships  Uable 
for  defects  in  bridges,  cnlverte  and  highways  in 
certain  cases."  Laws  of  1887,  C  2S7  (Gen. 
Stat  1015,  i  722). 

In  the  text  of  tbe  statute  It  to  similarly 

declared: 

"Section  1.  Any  person  who  shall  without  con- 
tributing negligence  on  bis  part  sust^  damage 
by  reason  of  any  defective  bridge,  culvert,  or 
highway,  may  recover  such  damage  from  the 
coun^  or  township  wherein  such  defective 
bridge,  culvert  or  highway  is  located,  as  here- 
inafter provided;  that  is  to  say.  such  recovery 
may  l>e  ^m  tbe  coun^  when  sudh  damage 
was  caused  by  a  defective  bridge  constructed 
wholly  or  partially  by  such  county,  •  •  • 
and  in  otoer  cases  such  recovery  may  be  from 
the  township.   •   •   • " 

It  to  my  opinion  that  the  words  "cnlverte 
and  highways"  as  first  used  in  the  text  of 
the  statute  are  merely  omitted  in  repeating 
the  dedaration  of  tlie  county's  liability 
through  a  earless  eliition.  and  not  throuj^ 
any  Intention  that  counties  shall  be  relieved 
of  liability  fer  defective  eulverte  or  high- 
ways. Mote  that,  In  the  concluding  language 
of  Qie  act,  where  the  liability  of  townships 
to  prescribed,  all  three  oi  the  words  "bridg- 
es, culverte  and  highways"  In  btec  verba  are 
omitted,  but  without  in  tbe  least  destroying 
the  avowed  legislative  Intention  as  declared 
in  the  title  and  in  Uie  earlier  part  of  Ute 
text 
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It  seems  to  me  that  the  tamlllar  and  often 
invoked  rule  of  statutory  onutrnction  Is  per- 
tlnrat  bere: 

"It  is  familiar  law  that  legislatiTa  enactmuits 

are  not  any  more  than  any  other  documents 
to  be  defeated  on  account  of  errors,  mistakes 
or  omissions.  Where  one  word  or  figure  has 
been  erroneously  used  for  another  or  a  vord 
omitted,  and  the  context  affords  the  means  of 
correction,  the  proper  word  or  figure  will  be 
deemed  substitoted  or  supplied.  This  is  only 
malting  the  naked  letter  of  the  statute  yield 
to  its  obvious  intent.  Brook  T.  Blue  Mound,  61 
Kan.  184,  69  Pac  273;  Reese  Hammond,  94 
Kan.  459,  146  Pac.  997;  Sutherland  on  Stat- 
utory Construction,  {  260."  Coney  t.  City  of 
Topeka.  96  Kan.  46,  49,  149  Pac.  689,  690; 
Tatlow  T.  Bacon,  101  Kan.  26,  31,  165  Pac. 
83&,  14  A.  L.  R.  269;  State  ex  reL  v.  City  of 
Hutchinson,  106  Kan.  632.  634,  188  Pac  433. 

Certainly  U  the  oonnty  liability  is  limited 
to  recovery  of  damages  sustained  by  defec- 
tive county  bridges  the  text  ot  the  statute, 
"such  recovery,"  etc^  would  compel  a  sim- 
ilar limitation  on  tbe  lUbUlty  of  the  town- 
ship to  defective  township  bridges.  This 
would  grossly  distort  the  decUtred  legisla- 
tive tntenttm. 

The  ctmstructlon  I  suggest  has  one  virtue 
— ttkat  of  making  the  naked  letter  of  the 
statute  yldd  to  tbe  declared  purpose  of  the 
L^jslatur^  In  oiactlng  it  Thus  construed, 
the  county  Is  liable  where  with  adequate  no- 
tice it  has  neglected  Its  duty  touching  coun- 
ty bridges,  culverts,  and  highways,  and  the 
township  is  liable  for  its  similar  neglect  of 
duty  touching  toimShlp  bridges,  culverts, 
and  highways. 

JOHNSTON,  G.  J.,  and  PORTER,  J.,  join 
in  this  special  concurrence. 

MASON,  J.  (concurring  specially).  To  me 
the  statute  se&ns  to  say  that  the  towndiip 
is  liable,  but.  In  view  of  the  rejection  of  that 
interpretation,  I  think  it  may,  and  should, 
by  a  liberal  construction,  be  hdd  to  impose 
liability  an  the  county. 
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KAW  VALLEY  DRAINAGC  DI8T.  OP  WY- 
ANDOTTE COUNTY  V.  MISSOURI  PAC. 
BY.  St  al.  (No.  101  IS.) 

(Supreme  Court  of  Kanras.  Hay  6, 1922.) 

(Bifllabut  Ity  Editorial  Staff.} 

Mandamss  <Ss>l85— The  court  will  deny  plals- 
tHTs  siotloa  to  sajols  defendasts  froai  obqf- 
Ino  Its  owa  order  where  plalstlff  Is  at  fault. 

Plaintiff's  moUcdi  to  enjoin  defendants  from 
obeying  an  order  of  the  Supreme  Court  in  an 
original  proceeding  in  mandamus  will  be  de- 
nied, particularly  where  the  court  Is  asked  to 
order  the  total  demolition  of  a  bridge  where 
tho  defendants  would  have  corrected  the  de- 


fects in  the  bridge  and  have  removed  a  flood 
menace  long  ago  if  It  had  not  been  for  plain- 
tiff's persistent  and  protracted  course  of  ob-  ' 
stmction. 

Ori^nal  proceeding  In  mandamus  by  the  ' 
Kaw  Valley  Drainage  District  of  Wyandotte 
County  against  the  Missouri  Pacific  Railway 
and  others.  On  motion  for  an  injunction  to 
prevent  the  defendants  from  obeying  an  or^ 
der  ot  the  Supreme  Court  Motion  denied, 
and  Jurisdiction  of  case  retained. 

T.  A.  Pollock,  R.  J.  HIggins,  and  Henry 
E.  Dean,  all  of  Kansas  City,  for  plalnOff. 

Waggener,  Qmlliss  &  Brown,  of  Atchison, 
Geo.  U  De  Lacy,  of  Omaha,  and  A.  U  Berger, 
of  Kansas  <Aty,  for  defendants. 

DAWSON,  J.  We  have  bwe  to  coa^Oec 
an  unusual  motion  presented  by  the  Kaw 
Yalley  Drainage  District  Tbe  motion  Is  tat 
an  Injunction  to  prevent  the  defendants  from 
olMgring  an  wder  of  this  court  entered  June 
JS,  1917. 

It  may  be  remembered  that  the  plain  tlfT 
filed  an  actitm  in  tUa  court  <m  May  S,  1913, 
to  require  the  defendants  to  remove  an  intw- 
Btate  railway  bridge  near  the  iunctifm  of  Onb 
Kaw  and  Missouri  rivers  on  the  alleged 
ground  that  it  was  an  obstmction  to  the  flaw 
of  water,  and  tended  to  Increase  the  hazard 
of  floods  at  Kansas  City.  After  four  yean' 
time  was  consumed  In  preparing  this  case 
for  trial,  a  large  trunkful  of  evidence  and  m 
mass  of  other  documentary  and  probative 
mattor  was  gathered  by  the  litigants,  at 
mudi  needless  cost  to  the  taxpayers  of  tbe 
drainage  district  as  well  as  to  the  dtf end- 
ants.  TUs  court  found  that  plaintiff's  de- 
mand for  tbe  total  destruction  of  the  bridge 
was  unreasonable  (09  Kan.  188,  161  Pac 
937),  and  that  the  obstructive  defects  could 
be  corrected  as  suggested  by  the  evidence  of 
competent  engineering  experts,  as  follows: 

"By  raiaing  tbe  entire  bridge  2t/io  feet  and 
removing  the  southeaBt  approach  within  the 
harbor  line,  and  removing  the  piling,  tbe  south- 
east cylinder  piers,  tbe  girder  span  thereat  and 
the  riprap  down  to  IS  feet  under  low  water  lev- 
el, and  liy  substituting  steel  sheet  pOing  to  pro- 
tect the  southeast  concrete  pier  in  lien  of  the 
present  riprap  protection,  and  by  removing  the 
latter,  and  by  removing  all  the  present  bridge 
structure  extending  from  the  southeast  con- 
crete pier  to  the  southeastern  shore  and  sub- 
stituting therefor  a  new  steel  truss  span  ap- 
proximately 260  feet  in  length  to  rest  npon 
the  southesstem  concrete  pier  and  stretching 
without  obstruction  over  a  free  waterway  to 
the  hsrbor  line  on  the  southeastern  shore  and 
to  rest  thereupon  a  suitable  and  durable  abut- 
ment conforming  to  the  plaintifrB  dike." 

It  was  therefore  ordered: 

*^at  the  defendant  owner  of  this  bridge  and 
L.  S.  Cass,  receiver,  proceed  forthwith  to  pre- 
pare plans  for  the  reconstruction  of  the  bridge 
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in  subatJtDti&l  conformity  with  tlie  foregoins 
findliig,  and  when  8o  prepared  tbat  the  defend- 
ants submit  the  plans  to  the  plaintiff  board  for 
its  approval,  and  that  thereafter  upon  the  ap- 
proTal  or  disapproval  of  the  plaintiff  board  the 
■aid  plana  be  submitted  to  this  court  for  ap- 
proval, and  that  upon  the  ^>proTal  of  this  court, 
the  Mid  plans  shaU  be  filed  with  the  United 
States  Secretary  of  War  and  the  proper  appli- 
cation be  made  for  the  requisite  federal  sanc- 
tion to  reconstruct  the  bridge,  all  of  which  the 
defendants  are  ordered  to  do  with  diligence  and 
good  faith;  and  when  the  proper  federal  sanc- 
tion ifl  obtained  the  defendants  ahall  proceed 
with  an  convenient  speed  to  reconstruct  the 
bndge  and  to  prosecute  the  work  diligently  un- 
til its  completion.  Keaaonable  allowance  of 
time  will  be  made,  as  may  be  necessary,  for  de- 
lays oecaaionod  without  fault  of  defendanta. 
•  •  • 

**It  ia  further  ordered  that  the  c<wts  of  this 
action  be  divided,  plaintiff  to  pay  halt  toad  de- 
fendants to  pay  half. 

''It  is  further  ordered  that  the  Jorlsdietion  «f 
the  cause  be  retained." 

Waiving  a  review  by  the  United  States 
Supreme  Court  of  the  federal  questions  lu- 
Tolred,  and  which  In  a  similar  case  had  led 
to  the  defeat  of  the  plaintiff  In  its  attempts 
to  enforce  Its  similar  order  tor  the  destruc- 
tion of  anotiier  interstate  bridge  less  than  a 
mile  away  (Kansas  Southern  By.  t.  Kaw 
VaUey  Diet,  233  V.  S.  7S.  U  Sup.  Ot  661, 
S6  U  Ed.  K»7)  the  defmdants  proceeded  at 
onoe  in  good  faith  to  comply  with  the  order 
of  this  coorL  Thdr  uiglneering  plans,  being 
prepared  In  accordance  with  the  order  of 
this  court,  were  submitted  to  the  plalntUt 
board  for  approval,  ^at  approral  was  de- 
nied. Defendants  were  ccnnpelled  to  return 
to  this  court  for  instructions.  We  held  tbat 
the  plaintlfPs  refusal  was  arbitrary  and  un- 
reasonable, and  diould  be  lufld  Ua  lumgbt. 

The  defendants  then  submitted  the  plans  to 
Qie  War  D^mrtmenL  The  lAalnUif  made  an 
In^ectual  att«npt  b^we  tliat  department 
to  prerent  Uielr  approniL  ConslderatiMi  of 
the  matter  was  neceesarlly  def^red  by  the 
World  War.  but  on  April  6,  ig2<^  the  plans 
were  aKHTored  by  the  proper  (^dals  (tf  tiie 
War  D^Hirtmrat.  Meantime  the  defendants 
were  involred  In  financial  troubles,  partly 
owing  to  tile  greatly  Increased  cost  of  labor 
and  matnSals,  and  the  War  Departmott  ex- 
tended the  time  in  which  to  commence  tha 
work  of  reconstruction. 

On  January  16.  1922,  the  plaintiff  applied 
to  tbe  Secretary  of  War  for  the  rerocatioD 
of  its  formw  approval  of  the  plans  for  the 
reconstruction  of  the  bridge,  and  the  whole 
mattfT  was  again  patiently  reviewed  (see 
Appendix  to  this  (pinion)  and  the  reTocatlon 
denied. 

Now  the  plaintiff  asks  this  conrt  to  enjoin 
the  defendants  from  obeying  our  own  order. 
Indeed,  ft  goes  further,  and  asks  us  to  order 
the  total  demolition  of  the  bridge.  We  shall 
certainly  grant  nothing  of  the  sort 


Moreover,  these  Intwminabte  maneuvers, 
which  only  hinder  and  delay  the  reconstrw^ 
tkm  at  the  bridge  to  correct  its  interfottioe 
with  flood  waters,  oug^t  to  have  stopped 
l<«ig  aga  Tbey  must  stop  now.  If  the  de- 
teudants  bad  beoi  permitted  to  correct  the 
defects  of  tbSa  bridge,  without  this  persistent 
and  jffotracted  course  of  obstructl<m.  on  the 
part  ot  i^intlff,  the  flood  mraiace  of  this 
bridge  would  have  been  eliminated  years  ago. 
It  could  have  be^  done  at  a  cost  of  $80^000. 
Now,  it  is  shown  that  It  wlU  cost  y226*000. 

rails  motion  In  all  its  ^ases  la  denied,  the 
defraidants  are  admonished  to  proceed  with 
diligence  to  disduurge  their  duty  under  the 
enter  of  this  court  issued  June  IS,  1917,  and. 
In  the  er&at  that  defendants  are  further 
hindered  or  dtiayed  In  die  performance 
thereof,  tliey  may  resort  to  Uiis  court  for 
r^tef .  Jurisdiction  of  the  cause  la  rrtatned. 

All  the  Justices  concurring. 

APPENDIX. 

Wsr  Department,  Office  of  the  Judge  Advocate 
General,  Washington. 

J.  A.  a  82S.  rebmary  18,  1922. 

Memorandum  for  the  Secretary  of  War. 

Subject:  Application  of  the  Saw  Valley 
Drainage  District  for  revocation  of  approval 
of  plans  tor  brii^  over  Kansaa  river,  Kansas 
City,  Kansas. 

The  history  of  this  ease  may  be  briefly  atated 
as  follows:  The  predecessor  of  the  Kansas 
Otty  Northwestern  Railway  Company  con- 
structed in  1903-19(M  a  bridge  over  the  Kan- 
sas river,  a  navigable  stream  wholly  within  the 
boundaries  of  the  state  of  Kansas,  without  hav- 
ing the  plans  of  the  bridge  approved  by  the 
Secretary  of  War  and  the  Chief  of  Engineers. 
The  Kaw  TaDey  Drainage  Commission,  incor- 
porated under  the  laws  of  Kansas  (General 
Statutes  of  Kansaa  Ann.  1915,  p.  748  et  seq.), 
instituted  suit  in  the  courts  <rf  the  state  «C 
Kansas  to  compel  removal  of  the  bridge  aa 
being  a  flood  menace.  The  matter  was  decided 
by  the  Supreme  Court  of  Kansas  (99  Kana.  188, 
161  Pac.  937).  The  conrt  refused  to  order  the 
removal  of  tbe  bridge,  but  In  an  order  entered 
June  15,  1917,  directed  Its  modification  accord- 
ing to  plans  to  be  submitted  for  the  approval 
of  the  Drainage  District  and  the  &ipreme 
Court  of  Kansas,  and  thereafter  to  be  filed  with 
the  Secretary  of  War  with  proper  application 
for  the  requisite  federal  sanction  to  reconstmet 
the  bridge.  Plans  of  the  bridge,  prepared  In  ac- 
cordance with  this  order,  were  subsequently  dis- 
approved by  the  drainage  commission.  Tliere- 
upoD  the  Kansas  Supreme  Court,  in  an  order 
dated  July  11,  1917,  found  that  the  disapproval 
was  based  solely  upon  grounds  theretofore  de- 
cided adversely  to  the  plaintiff:  that  said,  dis- 
approval was  arbitrary  and  unreasonable  and 
should  be  held  for  naught.  The  court  therefore 
approved  the  plans  and  directed  that  they  be 
presented  to  the  War  Department  and  to  the 
proper  federal  authorities  In  further  compli- 
ance with  its  order  of  June  15,  1917.  In  com- 
pliance with  this  order  by  application  dated 
August  7,  1917,  the  plans  were  submitted  to 
the  Secretary  of  War  for  approval,  and  a  pub- 
lic hearing  was  held  by  the  district  engineer  aft 
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Kansas  (^ty  on  Febraary  11,  1917  [1918?]. 
Consideration  of  the  matter  waa  suspended  dar- 
ing the  World  War,  bat  it  was  acain  taken  up 
fat  1919,  and  on  February  20,  1920,  a  special 
hearing  was  given  to  interested  parties  b;  the 
Secretary  of  War  at  his  office.  Immediatel; 
thereafter  the  Secretary  of  War  requested  a 
ruling  of  this  office  upon  the  question  "whether 
the  Secretary  of  War  and  the  Chief  of  Engi- 
neers can  approre  these  proposed  modificft- 
tiona."  The  matter  was  giT«n  careful  consid- 
eration by  this  office,  and  in  a  memorandum  for 
the  Secretary  of  War,  dated  March  8, 1920,  the 
opinion  was  eipreseed  that  the  Secretary  of 
War  and  the  Chief  of  Engineers  bad  autliority 
to  approve  the  plans.  This  opinion  was  ap- 
proved by  the  Secretary  of  War  on  March  16, 
1920,  and  in  accordance  therewith  the  plans  of 
the  bridge  were  formerly  approved  by  War 
Department  instrument  signed  by  the  Chief  of 
Ehigiiieers,  March  80,  1920,  and  by  the  Assist- 
ant Secretary  of  War,  April  6,  192a  By  the 
terms  of  the  instrument  the  approval  thereby 
given  was  to  cease  and  be  null  and  void,  unless 
the  actual  work  of  reconstruction  was  com- 
menced within  one  year  and  completed  within 
three  years  from  the  date  of  the  instrument; 
but  these  dates  were  extended  by  the  Secre- 
tary of  War  on  February  16,  1921,  to  April 
6.  1922,  and  April  6,  1924,  respectively.  It  is 
understood  that  the  railway  company  baa  not 
yet  began  the  reconstractioD  of  ita  bridge,  hot 
that  It  contemplates  commendnc  the  work 
prior  to  the  expiration  of  the  time  limit. 

Under  date  of  January  16,  1922,  the  Eaw 
Valley  Drainage  District,  through  its  board 
of  directors,  transmits  to  the  Secretary  of  War 
an  application  for  the  revocation  of  the  War 
Department  instrument  approving  the  plans  of 
this  bridge  and  a  request  that  the  United  States 
institute  a  suit  for  the  removal  of  the  bridge 
as  an  unlawful  structure.  In  «  memorandum 
addressed  to  the  Secretary  of  War,  February 
11,  1922,  the  Cbitt  of  Bngineen  remarks  as 
fdlows:  "So  far  as  navig.ition  is  concerned, 
it  was  my  condosion  when  the  approval  of  the 
plans  was  given,  that  the  bridge  was  not  an 
unreasonable  obstruction  to  navigation  then  ex- 
isting, and  that  there  was  no  prospective  in- 
crease of  traffic  on  the  river,  and  I  know  of  no 
reason  for  changing  this  conclusion.  The 
bridge  serves  an  important  interstate  com- 
merce, and  I  concur  with  my  predecessors  that 
under  the  circumstances  tiie  Department  would 
not  be  justified  in  inaugurating  any  procedure 
either  for  its  alteration  or  removal.  Moreover, 
it  is  believed  that  the  orderly  administration  of 
the  public  business  requires  that  matters  which 
have  received  such  exhaustive  consideration  and 
repeated  deciBion  as  this  should  be  deemed  set- 
tled, and  not  open  to  reconsideration  and  read- 
judication  at  the  pleasure  of  those  interested 
in  them;  otherwise  the  acts  of  the  department 
will  be  kept  perpetually  unsettled  and  afloat. 
The  Eaw  Valley  Drainage  District  baa  bad  am- 
ple opportunity  to  present  its  views  relative  to 
the  phases  of  the  case  within  the  jurisdiction 
of  the  department,  and  I  see  no  occasion  for  a 
further  bearing.  As  a  matter  of  courtesy, 
however,  inasmuch  as  the  action  of  the  depart- 
ment in  approving  the  plans  for  reconstructing 
the  bridge  is  challenged  on  legal  grounds,  it  is 
suggested  that  the  papers  might  be  referred  to 
tiie  Judge  Advocate  Qeneral  for  further  con- 


sideration of  this  question.  Jt  he  find  no  error 
in  law,  I  recommend  that  the  Eaw  TaUey 
Drainage  District  be  adrised  tliat  the  depart- 
ment feela  constrained  to  deny  the  ^iplica- 

tion." 

The  federal  law  applicable  to  this  case  is  as 
follows:  Section  9  of  the  River  and  Harbor 
Act  approved  March  S,  1899  (30  Stat  U51) 
provides,  in  part:  "That  it  shall  not  be  law- 
ful to  construct  or  commence  the  eonatroctioii' 
of  any  bridge,  dam.  dike,  or  causeway  over  or 
in  any  port,  roadstead,  haven,  harbor,  canalf. 
navigable  river,  or  other  navigable  water  of 
the  United  States  untU  the  consent  of  Congress 
to  the  building  of  such  structures  shall  have 
been  obtained  and  until  the  plana  for  the  same 
shall  have  been  submitted  to  and  approved  by 
the  Chief  of  Engineers  and  by  the  Secretary  of 
War:  Prorided,  that  such  structures  may  be 
built  under  authority  of  the  Legislature  of  a 
state  aeroaa  rivers  and  other  waterways  tho 
navigable  portions  of  which  lie  wholly  vrithin 
the  limits  of  a  single  state,  provided  tiie  location' 
and  plans  thereof  are  submitted  to  and  ap- 
proved by  the  Chief  of  Bngineera  and  by  the 
Secretary  of  War  before  constructimi  is  com- 
menced.   •   •   • " 

Section  12  of  the  same  act  prorides  (SO  Stat. 
1151),  as  amended  by  the  Act  of  February  20. 
1900  (31  Stat.  32)  that  "every  person  and  ev- 
ery corporation  that  shall  violate  any  of  the 
provisions  of  sections  nine,  ten.  and  eleven  of 
this  act  or  any  rule  or  repilation  made  by  flie 
Secretary  of  War  in  pursuance  of  the  provi- 
sions of  the  said  section  eleven,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  not  exceed- 
ing twenty-Sve  hundred  dollars  nor  less  than 
Ave  hundred  dollars,  or  by  imprisonment  (in 
the  case  of  a  natural  person)  not  exceeding 
one  year,  or  by  both  such  punlahmenta,  In  tiie 
discretion  of  the  court  And  further,  tlie  re- 
moval of  any  structures  or  parts  of  atmctnrea 
erected  in  riolation  of  the  provisiona  of  the  said 
sections  may  be  enforced  by  the  injunction  of 
any  circuit  court  exercising  jurisdiction  in  any^ 
district  in  which  such  structures  may  exist,  and 
proper  proceedings  to  this  end  may  be  insti- 
tuted under  the  direction  of  the  Attorney  Gen- 
eral of  the  United  States." 

And  section  IS  of  the  act  provides:  "That 
whenever  the  Secretary  of  War,  shall  have  good 
reason  to  believe  that  any  railroad  or  other 
bridge  now  constructed,  or  which  may  here- 
after be  constructed,  over  any  of  the  navigable 
waterwaya  of  the  United  States  is  an  unrea- 
sonable obstruction  to  the  free  navigation  of 
such  waters  on  account  of  insufficient  height 
width  of  span,  or  otherwise,  or  where  there 
is  difficulty  in  paesing  the  draw  opening  or  the 
draw  span  of  such  bridge  by  rafts,  steamboats, 
or  other  water  craft  it  shall  be  the  duty  of 
the  said  Secretary,  first  giving  the  parties  rea- 
sonable opportunit7  to  be  beard,  to  give  notiee 
to  the  persons  or  corporations  owning  or  c<«i- 
troUing  such  bridge  so  to  alter  the  same  as  to- 
render  navigation  through  or  under  it  reasona- 
Uy  free,  easy,  and  unobstructed;  and  in  giring 
such  notice  he  shall  specify  the  changes  rec- 
ommended by  the  Chief  of  Engineers  that  are 
required  to  be  made,  and  shall  prescribe  in  each 
case  a  reasonable  time  In  which  to  make  them. 
If  at  the  end  of  mtA  time  the  alteration  has 
not  been  mada,  tiia  Secretary  ^  War  abaU 
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forthwith  Doti^  the  United  States  district  at< 
tome;  for  the  district  in  which  such  bridge 
is  Bitaated,  to  the  end  that  the  criminal  pro- 
ceedings hereinafter  mentioned  may  he  taken. 
If  the  persons,  corporation,  or  aaaodation  own- 
ing or  controlling  any  railroad  or  other  bridge 
Bhal),  after  receiving  notice  to  that  effect,  aa 
bereinlwfore  required,  from  tbe  Secretary  of 
War,  and  within  the  time  prescribed  by  him 
wiUfuHr  fail  or  ntan  to  remove  the  same  or 
to  comidy  with  the  lawful  order  of  flia  Secre- 
tary of  War  in  the  premises,  snch  persons,  cor- 
poration, or  association  dull  be  deemed  gnilty 
of  a  misdemeanor,  and  on  conviction  thereof 
^hall  be  punished  by  a  fine  not  exceeding  five 
tbouaand  dollars,  and  every  month  such  per- 
sons, corporation,  or  association  shall  remain 
in  default  in  respect  to  the  removal  or  altera- 
tion of  Budb  bridge  shall  be  deemed  a  new  of- 
fense, and  subject  the  persons,  corporation,  or 
association  so  offending  to  the  penalties  above 
prescribed:  Provided,  that  in  any  cas:  arising 
under  the  provirions  of  this  section  an  appe^ 
or  writ  of  error  may  be  taken  from  the  district 
courts  [or  from  the  existing  circuit  courts]  di- 
rect to  the  Supreme  Court  either  by  the  United 
States  or  by  the  defendants." 

The  power  of  Congress  to  regulate  the  plac 
ing  of  obstructions  in  the  navigable  waters 
of  the  United  States  is  based  upon  the  com- 
merce clause  of  the  OonsUtntion  (Const  art. 
1,  I  8,  d.  8),  and  In  the  act  cited  supra  Con- 
gress has  prescribed  Aat  it  shall  be  unlawful 
to  place  any  of  the  structures  therein  mention- 
ed, including  bridges,  in  such  waters  until  Its 
consent  to  ^le  building  of  such  structure  has 
been  obtained,  and  until  the  plans  for  the  same 
have  been  sabmitted  to  and  approved  by  tbe 
Chief  of  Engineers  and  by  tbe  Secretary  of 
War;  but  has  further  provided  that  in  the  case 
of  waterways  the  navigable  portions  of  which 
lie  wholly  within  the  limits  of  a  single  state, 
toeh  structures  may  be  built  under  authority  of 
the  legislature  of  a  state,  provided  the  loca- 
tion and  plans  of  such  structure  are  aubmitted 
to  and  approved  by  the  CHiieC  of  Engineers  and 
by  the  Secretary  of  War  prior  to  the  com- 
mencement of  construction.  A  violation  of  the 
provisions  of  section  9  is  by  the  terms  of  sec- 
tion 12  of  the  act  made  a  misdemeanor,  punish- 
able upon  conviction  by  fine  or  imprisonment,  or 
hi  the  discretion  of  the  court  by  both  sucb  pun- 
ishments, and  In  addition  legal  proceedings 
looking  to  the  removal  of  such  unlawful  struc- 
tores  may  be  instituted  in  behalf  of  the  United 
Sutes. 

It  seems  dear,  although  it  has  been  question- 
ed by  complainants  In  this  case,  that  there 
was  suffident  state  authority  for  the  original 
erection  of  this  bridge  by  the  railway  company. 
By  act  of  October  SI,  1868  (as  found  in  Gen- 
eral Sututes  of  Kansas  1915,  S  2328),  it  was 
provided  that  "eflerv  raHroad  oorporation  $hall, 
•  •  •  ft«M  power:  •  *  •  "Fourth.  .  To 
eonttntet  its  roads  aeroat  ♦  •  •  any  stream 
of  voter,  water  course,  ♦  •  •  which  the 
route  of  its  road  shall  intersect  or  touch."  And 
iu  any  event  it  la  well  settled  that  authority 
to  build  a  railroad  implies  power  to  construct 
necessary  bridges.  Union  Pacific  Railway  Co. 
V.  Han,  91  U.  S.  843:  Hamilton  v.  Vichsburg. 
etc,  Railway  Co.,  119  U.  S.  280.  As  was  pobit- 
«d  out  by  the  court  la  the  latter  case,  two  con- 
ditions must  be  deemed  to  be  embraced  within 


this  Implied  power:  First,  that  the  bridge 
shall  be  so  constructed  as  to  insure  safety  to 
the  crossing  of  the  trains,  and  be  so  kept  at 
all  times;  second,  that  the  bridge  shall  not 
interfere  unnecessarily  with  navigation.  The 
location  pnd  plans  of  the  bridge  not  having  been 
submitted  to  and  approved  by  the  Citief  of  En- 
gineers and  the  Secretary  of  War  in  accord- 
ance with  the  provisions  'sC  section  9  of  the  act 
of  March  3,  1899,  it  was  a  structure  erected  in 
violation  of  the  provisions  of  section  9,  whose 
removal  might  have  been  enforced  under  the 
provisions  of  section  12  of  the  act.  If  found 
by  the  Secretary  of  War  to  be  unreaaonably 
obstructive  to  navigation,  its  alteration  or  re- 
moval might  also  have  been  effected  under  the 
provisions  of  section  18  of  the  act. 

Such  action,  however,  is  not  mandatory,  and 
in  the  new  apparently  that  this  bridge  was  not 
an  unreasonable  obstraetion  to  navigadon  It 
was  not  interfered  with  by  tbe  federal  authori- 
ties.  As  has  been  seen,  Its  removal  was,  how- 
ever, sought  by  the  Kaw  Valley  Drainage  Com- 
mission, not  on  the  ground  that  it  was  an  ob- 
struction to  navigation,  but  that  it  was  a  flood 
menace,  whidi  action  resulted  in  an  order  of 
the  court  directing  its  reconstruction  along  cer- 
tain lines.  This  action  by  tbe  Supreme  Court 
of  Kansas,  after  a  consideration  of  the  perti- 
nent stale  legislation,  would  appear  to  set  at 
rest  any  question  of  state  authority  for  the 
bridge  when  reconstructed  In  accordance  with 
the  order  of  the  court;  and  as  was  pointed 
out  by  this  office  in  its  former  memorandum, 
the  fact  that  the  original  structure  was  buOt 
without  federal  approval  of  the  plana  did  not 
operate  to  prevent  the  approval  by  the  Chief  ' 
of  Engineers  and  tbe  Secretary  of  War  of  plans 
covering  the  reconstruction  of  the  bridge. 

In  a  printed  brief  and  argument  submitted  in 
support  of  its  request  for  a  reeourideratton  of 
the  former  action  of  tbe  War  Department  In 
this  case,  the  Kaw  Valley  Drainage  District 
states  as  follows:  "The  Secretary  of  War,  In 
ftranting  the  approval  complained  of,  appears 
to  have  based  bis  action  upon  an  opinion  of  E. 
A.  Kregar,  Acting  Judge  Advocate  Oeneral,  of 
date  March  8,  1920,  to  the  effect  that  the  pro- 
posed alterations  constitute  a  'reconstruction,' 
and  that  permits  for  'reconstruction'  could  be 
granted  under  tbe  provisions  of  section  9  of 
the  act  of  March  S,  1899.  Hie  point  as  to 
whether  or  not  the  proposed  alterations  con- 
stituted a  Ireconstruction,*  and  as  to  whether 
or  not  the  Secretary  of  War  and  Chief  of  En- 
gineers are  authorized  to  approve  the  making 
of  the  proposed  alterations,  were  not  raised 
in  the  Supreme  Court  of  Kansas.  The  judg- 
ment of  that  court  merely  requires :  The  said 
plans  shall  be  filed  with  the  United.  States  Sec- 
retary of  War  and  tbe  proper  application  be 
made  for  the  requisite  federal  sanction  to 
"reconstruct,"  tbe  bridge.  The  Kaw  Valley 
Drainage  District  contends  that  "the  requisite 
federal  sanction"  for  the  proposed  alterations 
can  be  secured  only  through  an  act  of  Con- 
gress, and  that  the  War  Department,  under 
ezisttng  statutes,  has  no  authority  to  author- 
ize or  consent  to  the  proposed  alterations  of 
the  present  bridge.  The  validity  of  the  ap- 
proval given  depends  upon  the  correctness  of 
the  opinion  of  the  Acting  Judge  Advocate  Gen- 
eral.*' 

Tbe  Kansas  Supreme  Court  In  the  esse  M- 
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ferred  to  on  page  1  of  this  memorandomi  con- 
sidered the  provisions  of  the  federal  act  of 
March  8,  1899,  with  respect  to  the  placing  of 
structures  in  navigable  waters,  and  remarked 
with  respect  thereto:  "This  statute  la  a  spe- 
cific recognition  by  Congrees  Itself  that,  not- 
withstanding its  paramount  JurisdictidD  of  the 
means  and  instnunentalities  of  interstate  com- 
merce, the  bridging  of  navigable  waters  la  like- 
wise one  of  vital  interest  to  the  states,  and 
that  they  also  have  a  governmental  concern  as 
to  proper  bridging  of  such  waterways." 

In  using  the  term  "requisite  federal  sanction" 
in  its  Bubseguent  order,  therefore,  the  court 
undoubtedly  referred  to  the  requisite  applica- 
tion for  approval  by  the  Chief  of  Engineers  and 
the  8ecretat7  of  War  of  the  location  and  plans 
of  a  br^g6  proposed  to  be  reconstructed  across 
a  waterway  whose  navigable  portion  lay  wholly 
within  state  limits.  Obviously,  in  the  case  ci 
a  bridge  over  such  a  waterway,  this  was  the 
appropriate  method  of  obtaining  such  federal 
sanction.  This  office  remains  of  the  view  that 
the  Secretary  of  War  and  Chief  of  Engineers 
had  full  authority  to  approve  the  location  and 
plans  of  the  bridge  under  the  provisions  of 
section  9  of  the  act  of  March  3,  1899. 

Complainants,  however,  still  insist  that  it  will 
be  proper  for  the  federal  authorities  to  take 
action  to  compel  the  removal  of  this  bridge,  and 
indeed  that  this  is  the  imperative  requirement 
of  the  law.  On  page  37  of  their  brief  they  say: 
"The  giving  of  the  approval  involved  acquies- 
cence in,  perhaps  more  correctiy,  the  approval 
of  a  criminal  offense — a  violation  of  the  act  of 
Congress  of  March  3,  1899.  Courts  refuse  to 
.  aid  snitora  in  eases  where  the  granting  of 
reUet  involres  recognition,  acquiescence  In,  or 
approval  of  fraudulent  or  criminal  acts.  Does 
not  a  similar  role  apply  as  to  administrative 
officers  of  both  the  state  and  federal  govern- 
ment in  the  exercise  of  discretionary  powers? 
Is  not  the  approval  of  the  plans  for  the  pro- 
posed alteration  of  the  bridge  in  controversy 
contrary  to  public  policy.  We  admit  that  the 
rule  to  which  we  now  refer  permits  a  wrong- 
doer to  remedy  his  wroog-4)ut  in  this  case 
the  successors  of  the  wrongdoer  seek  to  per- 
petuate, to  continue,  the  wrong,  with  the  a«- 
eistance  and  approval  of  one  of  the  highest 
officers  of  the  United  States." 

Referring  to  tiie  provisions  of  section  12  of 
the  act  of  March  3,  J.899,  with  respect  to  the 
consequences  which  may  follow  the  construc- 
tion of  a  bridge  In  violation  of  the  provisions  of 
section  9  of  that  act,  this  office  in  its  former 
memorandum  remarked:  "It  will 'be  noted  that 
the  consequences  may  be  twofold,  a  criminal 
prosecution  for  the  act,  and  a  dvil  action  for 
the  removal  of  the  unlawful  structure.  It  Is 
obvious  that  the  action  of  the  Secretary  of 
War  and  Chief  of  Engineers  in  approving  the 
plans  for  the  reconstruction  could  have  no 
effect  upon  the  criminal  features;  the  'misde- 
meanor' having  been  committed  the  guilty  party 
is  subject  to  prosecution,  providing,  of  course, 
that  the  prosecation  is  started  within  the  limi- 
tation aa  to  time  pertaining  to  criminal  prose- 
cutions. However,  the  effect  upon  the  dvll 
action  is  entirely  different  When  the  reoon- 
tfy-vction  la  completed  the  old  bridge,  the  un- 
lawful structure,  has  ceased  to  exist,  and  a 
new  and  different  structure  stands  in  its  place. 
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The  purpose  of  the  dvil  action,  viz.  the  removaJ 
of  the  unlawful  structure,  will  have  been  ac- 
complished by  the  recottstruction.  The  object 
upon  whidi  the  civil  action  could  act  having 
ceased  to  exist,  the  right  to  bring  the  action 
ceases.  The  effect  of  the  approval  of  the 
plana  for  the  reconstruction  is  not  to  'legalize' 
the  old  structure,  but  to  bring  about  its  re- 
moral  and  place  in  its  stead  a  new  and  different 
structure.  No  taint  of  the  illegality  of  the 
old  structure  would  be  transmitted  to  the  re- 
constructed structure,  the  latter  standing  on' its 
own  merits,  and  having  been  built  according  to 
law  will  be  a  lawful  structure." 

It  is  to  be  noted  that  the  enforcement 
through  appropriate  legal  proceedings  under 
the  provisions  of  section  12  of  the  act  of  Hardk 
3,  1899,  supra,  of  the  removal  of  a  structure 
built  in  violation  of  other  provisions  of  the 
act,  1b  not  in  the  nature  of  a  punishmenL  That 
is  provided  for  In  the  penal  portion  of  the  sec- 
tion. It  is  rather  in  furtherance  of  the  gen- 
eral purpose  of  the  act,  which  is  to  preserve 
intact  the  navigable  capatHty  of  the  navigable 
waters  of  the  United  States  by  regulating  the 
nature  of  structures  that  may  be  placed  there- 
in and  prodding  for  the  alteration  or  .removal 
of  aucb  structures  as  may  unreasonably  ob- 
struct navigation. 

In  the  case  of  the  bridge  In  question  thera 
appears  never  to  have  been  any  affirmatir* 
finding  by  the  War  Department  that  it  was  an 
obstruction  to  navigation.  Had  there  been,  it 
would  have  been  the  duty  of  the  Secretary  of 
War  to  proceed  under  the  provisions  of  section 
18  of  the  act  of  March  3,  1899,  supra,  to  bring 
abont  its  alteration  or  removal.  It  Is  a  matter 
of  record  that  the  Acting  Chief  of  Engineers 
in  an.  indorsement  dated  December  8,  1919, 
considered  by  this  office  when  the  matter  was 
previously  before  it,  pointed  out  that  "the  ques- 
tion of  obstruction  to  navigation  is  discussed 
by  the  district  and  division  engineers  in  the 
first  and  second  indorsements  hereon,  and  both 
in  substance  reach  the  conclusion  that  tfce 
bridge  as  it  stands  is  not  an  nnreasonaUe  ob- 
struction to  navigation,  and  that  the  proposed 
changes  will  tend  to  Improve  conditions.  The 
division  engineer  thinks,  however,  that  they 
are  not  necessary  to  render  navigation  throuffh 
or  under  the  hridge  reaeonably  free,  easy  aad 
ttnohttnutei.  I  oonow  in  their  vtem  on  that 
tubjeet." 

Clearly  In  such  a  dtaation  It  was  not  the  duty 
of  the  Secretary  of  War  to  bring  the  matter  to 
the  attention  of  the  Attorney  General  with  a 
view  to  the  institution  of  legal  proceedings 
looking  to  the  removal  of  the  bridge. 

No  different  ^tuation  exists  to-day.  The 
Chief  of  Engineers,  acting  within  the  scope  of 
his  jurisdiction,  baa  assured  the  Secretary  of 
War  that  a  bridge  built  or  reconstructed  In 
accordance  with  certain  plans  mil  not  be  an 
unreasonable  obstruction  to  navigation,  and 
those  plans  have  already  been  approved  by  the 
Secretary  of  War  and  Chief  of  Engineers.  In 
this  situation,  so  far  as  the  War  Department  is 
concerned,  there  is  no  ground  for  the  initiating 
of  action  looking  to  the  removal  of  the  bridge. 

In  addition  to  requesting  revocation  of  the 
approval  of  the  plans  of  this  bridge,  and  the 
institution  of  a  suit  for  removal,  complainants 
request  that  no  extension  of  time  for  the  com- 
mencemmt  or  completion  of  the  work  under 
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uid  apprOTal  be  granted.  Ab  to  this  It  Is  Buf- 
fident  to  say  tbat  the  time  limit  for  begiimiDS 
eonstrnctioii  does  not  expire  until  April  6, 1922. 
So  far  as  this  office  is  adviaed  no  request  for 
extension  ia  before  the  Department,  and  in  the 
BbBenee  of  audi  request  it  aeems  Inaro'opriata 
to  consider  the  matter  at  this  time. 

Li  condusion,  it  may  be  well  to  remark  brief- 
]j  upon  the  legal  effect  of  an  approval  by  the 
Secretary  of  AVar  and  the  Chief  of  Eugineers, 
under  the  relevant  statutes,  of  the  plans  of 
Btmctures  to  be  placed  in  or  across  navigable 
waters.  On  this  point  the  case  of  Cummings 
T.  Chicago,  188  U.  S.  410,  is  illuminating.  In 
that  case  the  plaintiffB,  dtlzena  of  Illinois, 
brought  suit  in  Uie  Circuit  Court  of  the  United 
States  for  the  Northeni  Diatriet  of  nitnoia, 
against  the  d.ty  of  Chicago  for  the  purpose  of 
obtaining  a  decree  restraining  the  defendant 
from  interfering  with  the  construction  of  a 
dock  in  front  of  certain  lands  owned  by  the 
plaintiffs  and  situated  on  the  Calumet  river, 
within  the  limits  of  tbat  dty.  Plaintiffs  al- 
leged that  they  were  proceeding  under  a  permit 
isBoed  by  the  Semtary  of  War  under  jwrti* 
nent  provisiooB  of  tb»  act  ot  Sfarch  8,  189(K 
and  tbat  the  defendant  refused  to  recognixe  the 
permlssioii  thus  givuL  Judgment  was  rendered 
tw  the  defendant,  and  on  appeal  to  the  United 
States  Supreme  Court  that  judgment  was  af- 
firmed. With  respect  to  the  effect  of  the  act 
of  March  3.  1899,  and  the  instrument  issued 
thereunder  by  the  Secretary  of  War  the  Su- 
preme Court  of  the  United  States  said:  "The 
effect  of  that  act,  reasonably  interpreted,  Is  to 
uutke  the  erection  of  a  structure  in  a  navigable 
lirer,  wUlUn  the  llmtta  of  a  state,  depend  upon 
Hw  eoncnrrent  or  Joint  assent  of  botit  the  na- 
tioiud  goTemment  and  the  etate  goremment. 
nif  Searetary  of  War,  acting  under  the  an- 
thority  conferred  by  CSongress,  may  agamt  to 
the  ereetion  by  private  parties  of  such  a  struc- 
ture. Without  such  assent  the  structure  can- 
not be  erected  by  them.  But  under  existing 
legislation  they  must,  before  proceeding  under 
such  an  authority,  obtain  also  the  assent  of  the 
state  acting  by  its  constituted  agencies.  (Ital- 
icB  supplied).  To  the  same  general  effect  are: 
Bseanaba  Co.  t.  C9iicago,  107  TT.  S.  678;  Wil- 
lamette Bridge  Co.  t.  Hatch,  12S  V.  S.  1;  Lake 
Shore  ft  Mich.  By.  v.  Ohio,  105  U.  S.  366; 
Ibnitgomery  v.  Portland,  190  U.  S.  89. 

fHiis  comment  seems  necessary  because  of 
the  great  weight  which  complainants  appear 
to  attadi  to  the  instrument  whose  revocation 
ther  Beek  and  which  is  referred  to  in  several 
places  in  their  brief  as  a  "permit."  The  fact 
is  that  without  the  requisite  state  authority  it 
is  inelTectnaL  It  is  true  that  it  Is  not  the 
practice  of  the  War  Department  to  Issue  in- 
struments of  approval  in  cases  of  this  nature 
unless  there  la  a  showing  of  state  authority 
for  the  work,  and  such  a  showing  appears  in 
the  present  case;  but  the  action  of  the  War 
Department  has,  of  course,  no  binding  effect 
upon  tbe  state,  whose  power  in  the  matter  is 
plenary  and  will  not  be  interfered  with  by  the 
federal  government  unless  it  come  in  conflict 
with  the  power  vested  In  the  federal  govem- 
ment  with  respect  to  Uie  protection,  presem- 
tion  snd  improvement  of  navigation. 

nds  office,  having  fonnd  no  error  or  law  In 
respect  <tf  the  former  action  of  tbe  War  De- 
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partment  in  this  case,  shares  the  view  of  the 
Chief  of  Engineers  that  nothing  is  to  be  gained 
by  affording  the  complainanta  a  further  oppor- 
tunity to  be  beard,  and  joins  in  bis  recommen- 
dation that  their  application  be  denied. 
[SeaL  Feb.  21,  1922]        J.  A.  Hull. 

Acting  Judge  Advocate  General. 
Aivroved  Eeb.  28, 1922. 
ISeal  War  Dept   Feb.  23,  1922.] 

J.  M.  Wainwright, 
AssiBtant  Secretai?  of  War. 


(Ill  Kan.  MO 

STATE  ex  rel.  HOPKINS,  Atty.  Gea.,  v. 
TURNER,  State  Andltor.  (No.  23740.) 

(Supreme  C<onrt  of  Kanaaa.  Uij  0,  1022.) 

(ByttabuM  by  the  Court  J 

).  Navigable  waters  «=»44(3),45-SUteto  |iro- 
vMiao  for  Bale  of  abaBdaMrt  olwiBelB  of  nav- 
Igidile  strauns  and  dlstrfbutlaK  tf  prooeede 
held  void. 

The  statute  of  1921,  relating  to  sale  and 
conveyance,  in  certain  cases,  of  abandoned 
channels  of  navigable  streams  (Laws  1921,  c. 
272),  misconceived  the  effect  on  title  to  tito 
bed  of  the  stream  of  a  change  of  channel,  and 
the  provision  for  distribution  of  proceeds  of 
sale  ia  void. 

(Additional  SyUaiut  by  Sditoridl  StaH.) 

2.  States  «s>ll9— May  aot  Make  gift  of  p«b- 
llo  Money  or  of  pibllo  property  for  private 
baneat  of  ladlvldaal. 

The  Legislature  may  not  make  a  gift  Of 
pnbUe  money,  any  more  Uun  it  may  make  a 
gift  of  public  property,  for  the  private  benefit 
of  an  Individual. 

Original  proceeding  In  mandamus  by  tba 

State,  on  tbe  relation  of  Blidiard  J.  HcwUna^ 
at  Attorn^  General,  agatnat  N<»ton  A.  Tur- 
ner, as  State  Auditor,  etc.  Wilt  denied. 

Richard  J.  Hc^iklna,  Atty.  Qen.,  and  J.  K. 
Rankin  and  Dennia  Madden,  both  of  Topeka, 
for  plaintiff. 

Fred  li.  Crabber  of  Ttvdca.  f <»  d^endant 

BUROH,  J.  The  action  la  one  to  compel 
the  state  auditor  to  sell  an  abandoned  chan- 
nel of  the  Kaw  Biver,  and  to  distribute  the 
proceeds  accoirding  to  chapter  272  of  the 
Laws  of  1921. 

The  act  is  entitled: 

"An  act  relating  to  the  sale,  disposition  and 
conveyance,  in  certain  cases  of  the  abandoned 
channel  of  navigable  streams  la  the  state  of 
Kansas." 

The  act  iffovldes  tbat,  wbeneTer  a  diannel 
of  a  navigable  stream  la  so  changed  that  the 
land  between  flie  old  banks  is  abandoned  by 
the  water  and  a  new  diannel  Is  established, 
tba  land  forming  tbe  <dd  channel  shall  be 
sold  by  flie  aodltw,  and  patented  to  the  pur- 
chasor.  Sections  2  and  8  read  as  follows: 
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"The  pioceeds  arising  from  the  sale  ot  said 
land  shall  be  applied  as  follows:  First.  To  the 
piVment  of  all  expenses  necessBTily  inearred 
in  Bnrvejiag,  appraising  and  selling  the  same. 
Second.  To  pay  the  respective  owners  of  the 
land  taken  hj  said  stream  for  the  new  channel, 
for  the  value  of  the  land,  as  fixed  by  the  state 
auditor,  thus  taken  from  them.  In  the  ratio 
-that  the  land  taken  by  the  new  channel  hears 
to  the  selling  price  of  the  land  sold  tn  the  aban- 
doned channel. 

"The  balance,  if  any,  shall  be  paid  in  to  the 
state  treasory  to  become  a  part  ot  the  common 
school  fond  of  this  state." 

[13  The  petition  states  that  the  Eaw  river, 
a  navigable  stream,  has  established  itself  in 
a  new  diannel,  at  a. place  near  St.  Mary's, 
and  the  owners  of  land  taken  by  the  new 
channel  have  requested  the  auditor  to  exe- 
cute the  statute.  The  auditor  answers  that 
the  statute  la  based  on  an  erroneous  assump- 
tion of  fact  respecting  what  the  state  owns, 
and  that  the  provision  relating  to  distribu- 
tion of  proceeds  of  sale  is  illegal  and  void. 
The  auditor  is  correct  in  both  his  c<mten- 
tions. 

,  Before  the  change  of  channel  occurred, 
the  state  owned  the  bed  of  the  stream.  The 
petition  does  not  tell  how  the  change  of  chan- 
nel occurred,  whether  by  gradual  and  Imper- 
ceptible relinquishment  of  one  and  acquisi- 
tion of  the  other,  or  by  sudden  and  violent 
eruption  of  the  water,  whereby  the  new 
channel  was  cut  and  the  old  one  deserted. 
If  the  change  was  accomplished  by  the  first 
method,  the  state  no  longer  owns  the  old 
channel,  and  has  nothing  to  aelL  If  the 
change  was  accomplished  by  the  second 
method,  the  state  does  not  own  the  new  chan- 


nel, and  would  get  nothli^  for  its  money. 
Assuming  the  diange  was  caused  by  flood, 
the  state  has  full  jurisdiction  orer  the  river 
in  its  presoit  location,  for  preservation  and 
protection  of  its  public  highway  character; 
but  the  proprietors  whose  lands  were  invad- 
ed and  degraded  by  the  avulsion  still  own  the 
bed  and  banks  of  the  stream.  Fowler  v. 
Wood,  73  Kan.  511,  629,  85  Pac.  763,  6  L.  a 
A.  (N.  S.)  162,  117  Am.  St  Rep.  534; 

The  brief  for  the  state  suggests  that  the 
statute  Is  a  cond^nnation  statute.  Both  the 
title  and  the  body  of  the  act  forbid  such  an 
interpretation.  The  statute  states  that  it  is 
supplemental  to  chapter  322  of  the  liewa  of 
1915.  That  act  declared  abandoned  beds  ot 
navigable  rivers  to  be  school  landSv  provided 
for  survey  and  sale,  and  provided  for  plR^ 
Ing  the  proceeds  in  the  sdiool  fund.  The  At- 
torney General  offers  no  suggestion  of  public 
purpose  to  be  promoted  by  using  money 
which  has  been  regarded  aa  b^onging  to  the 
school  fund,  or  for  that  matter,  by  using  any 
other  public  money,  in  buying  river  beds: 
the  statute  does  not  present  a  single  feature 
characteristic  of  a  condemnation  statate; 
and  the  declared  purpose  is  to  sell  land 
which  the  state  owns,  not  by  exercise  of 
eminent  domain,  to  acquire  other  land. 

12]  The  Legislature  may  not  make  a  ^ 
of  public  money,  any  more  than  it  may  maka 
a  gift  of  public  proi>erty,  for  the  jnrivate 
benefit  of  an  individual  (Winters  v.  Mym. 
92  Kan.  414,  140  Pac.  1033),  and  that  would 
be  the  result  of  selecting  a  few  flood  sufFeien 
of  a  E^cial  class  and  rdmbnrsliig  then  for 
th^  losses. 

The  writ  Is  denied. 

All  the  Justices  concntriac: 
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Wasb.) 

Q»  wah.  tas) 

MU8TAR  et  af.  v.  RUSSELL  M  «X. 

(No.  leess.) 

(Supreme  CoDrt  of  WasUnf  ton.  June  ^1922.) 

I.  Laadlord  aed  teaaat  «=»22(3)  —  Owaere 
Md  Mt  hi  defaalt  lader  ooatraet  to  ereot 
«a4  iMft*  billiHaa. 

Wliere  owners'  contract  to  erect  and  leaae 
a  bnfldins  waa  made  April  1,  action  by  the 
leeaeea  for  breadi,  brought  June  23,  Jiel4  pre- 
mature, plaintiff's  witness  having  testified  that 
the  bnilding  could  be  erected  in  90  days,  and 
it  appearing  that  defendant  owners  had  at  no 
time  refused  to  go  forward  with  their  contract, 
tnit  that  their,  failure  to  proceed  waa  due  to 
their  inability  to  eecnra  a  loan  needed  to  finance 
the  construi^on. 

Z  Landlord  ud  tenant  «»22(3)  —  Costraot 
bald  act  to  requir*  iessors  to  aloa  lease  at 
tlB9  dMnaad  waa  made. 

A  contract  by  which  defendants  were  to 
erect  and  lease  a  bnOding  held  to  contain  noth- 
faig  which  required  the  defendants  to  ezeeate  a 
lease  or  more  formal  contract  prior  to  the  time 
that  the  building  was  at  least  half  done,  or  in 
responae  to  a  demand  aerred  before  omatruc- 
tlon  was  began  if  not  dell^ed  for  an  unrea- 
sonable time. 

8.  Fraada.  sUtate  of  «=»I3I  (I)— Written  eon- 
tract  bald  not  nodHled  by  writing  not  signed 
by  partlaa,  nor  by  nral  aobieqnently  exeonted 
naraemaat 

A  written  agreement  for  the  erection  of  a 
huDding  bj  defendants,  to  be  occupied  by  the 
idaintiff  for  a  period  of  10  years,  was  not  modi- 
fled  by  a  enbsequent  writing  which  was  not 
signed  by  the  parties,  nor  by  a  aubaequently 
executed  oral  agreement. 

Department  2. 

Appeal  from  Superior  Conr^  Snobomlah 
Ooanty;  Balpb  G.  Bell,  Judge. 

Action  &  P.  Mnstar  and  anoQier,  doing 
boalnean  aa  tlie  Mnstar  Motor  Oampany, 
acataist  G.  B.  Bnaaell  and  wife.  Jndgment 
fbr  plBlntlffa,  and  defendants  appeal.  Be- 
nned,  with  dlrectiima  Uiat  canae  be  dis- 
nissed. 

P.  C  Klbbe,  of  Tenino,  and  Vance  ft 
Qiristenson,  of  Olympla,  for  appellants. 

Coleman  &  Fogarty,  of  Everett,  for  re- 
apoo&eatM. 

MAIN,  J.  The  plaintifta,  by  this  action, 
seek  to  record  from  the  defendants  the  sum 
of  $7,000,  and  interest  theretm.  The  trial  be- 
fore the  court  witbout  a  Jury  resulted  in 
findings  of  fact,  conclusions  of  law,  and  a 
judgment  sustaining  a  recovery.  From  this 
jDdgmeit  tlw  defendants  appeal.  On  the  Ist 
day  of  April,  1920,  the  respondents,  Z.  P. 
Mustar  and  J.  H.  Weber,  under  the  name  of 
Mnstar  Motor  Company,  were  dealers  in 
automobiles  in  the  dty  of  Everett-  The  ap- 
pellants are  husband  and  wife,  and  resided 
In  Tenino,  Wash.,  where  they  owned  ami 
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operated  a  shingle  milL  The  app^lants 
were  the  owners  of  three  lota  In  the  city  of 
Everett,  which  will  be  referred  to  as  the 
Wetmore  property,  and  desired  to  erect  there- 
on  a  garage  and  lease  the  same.  The  re- 
sptmdents  desired  to  move  from  the  location 
in  whicb  they  were  doing  business,  but  did 
not  desire  to  lease  a  building  on  the  proper^ 
owned  by  the  respondents.  Negotiations 
were  bad  between  the  parties,  which,  on 
April,  1020.  resulted  In  a  written  agreement 
wherein  the  respondents  and  one  H.  S. 
Wright  agreed  to  acquire  and  convey  to  the 
appellants  four  lots  tn  the  city  of  Everett  at 
the  comer  of  Wall  street  and  Rucker  avenue, 
which  property  vriU  be  referred  to  as  the 
Bucker  avenue  property.  In  consideration 
of  the  conveyance  of  this  property  to  the  ap- 
pellants, the  lattN  were  to  convey  to  the 
respondents  and  Wright  the  Wetmore  prop- 
erty. The  agreement  was  signed  by  the  re- 
spondents. Wright  and  O.  E.  Russell.  It 
provided  for  the  erection  of  a  garage  upon 
the  Bucker  property,  and  spedfled  in  a  gen- 
eral way  the  size  and  character  of  the  build- 
ing, and  fixed  the  rtttal.  The  Bncker  prop- 
erty was  acquired  and  conveyed  to  the  ap- 
pellants. Wright  not  advancing  his  portion 
of  the  purchase  price,  the  appellants  paid 
the  same,  which  was  the  sum  of  $3,500. 
Wright  was  an  architect  and  builder,  and 
was  to  snperintend  the  ctmstruction  of  the 
building.  The  ctmtract  contained  no  limit 
o<  time  within  which  the  building  was  to  be 
completed.  After  the  execution  of  the  con- 
tract Wright  proceeded  with  the  excavation 
for  the  building,  for  which  on  April  29  he 
waa  paid  by  the  appellants  approximately 
tbe  snm  of  $4,000.  The  bnildinc  to  be  erect- 
ed was  to  coat  aboat  $60,000.  In  ordn*  to 
carry  out  the  contract  U  was  necessary  for 
the  appdlanta  to  borrow  $80,000.  After  the 
contract  was  made  they  made  diligent  effort 
to  borrow  this  money  tn  the  cities  of  Seattle, 
Tacoma,  and  Everett,  but  were  unable  to  get 
it,  apparently  On  account  of  the  rate  ct  In- 
terest being  greater  than  tbey  had  contem- 
plated paying.  The  rent  for  the  building  aa 
testified  to  by  the  appellants  was  fixed  on 
the  basis  of  securing  money  at  approximately 
6  or  6^  per  cent  On  about  the  1st  of  June 
the  respondents  served  notice  upon  the  appel- 
lants to  proceed  immediately  with  the  erec- 
tion of  the  building,  and  signed  a  more  for- 
mal contract,  which  was  then  presented  them, 
than  one  above  referred  to.  This  latter  con- 
tract was  one  which  wns  drafted  on  about 
April  16,  after  conference  between  the  par- 
ties, but  waa  not  dgned  by  any  one.  Wheth- 
er it  be  considered  a  lease  for  the  building 
or  merely  a  more  formal  contract  and  an 
agreement  for  a  lease  is  not  material.  The 
appellants  did  not  sign  this  contract,  but  at 
all  times  continued  their  efforts  to  borrow 
the  money  for  the  erection  of  the  building. 
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On  June  23,  1920,  the  summons  and  com- 
plaint were  served  upon  the  appellants,  and 
recovery  sought  by  the  respondents  of  the 
$7,000  which  they  had  invested  In  the  Euck- 
er  property  upon  which  the  building  was  to 
be  erected,  and  title  to  which  was  conveyed 
to  the  appellants.  Prior  to  the  time  of  the 
service  of  the  demand  referred  to,  the  appel- 
lants bad  tendered  to  the  respondents  a  deed 
to  a  two-thirds  Interest  in  the  Wetmore  prop- 
erty, which  was  declined;  the  position  of 
the  appellants  being  that,  since  the  respond- 
ents had  paid  for  only  a  two-third  Interest  In 
the  Rucker  property,  and  they  had  paid  the 
other  third  which  should  have  been  paid  by 
Wright,  they  were  not  required  to  convey 
more  than  a  two-thirds  interest  in  the  Wet- 
more  property  to  the  respondents,  and  were 
not  required  to  convey  any  portion  thereof 
to  Wright  because  he  had  not  advanced  any- 
thing for  the  Rucker  property.  It  Is  the 
theory  of  the  respondents  that  the  appellants 
had  breeched  the  contract  by  falling  wlthlo 
a  reasonable  time  to  proceed  with  the  erec- 
tion of  the  building,  and  by  falling  to  execute 
the  agreement  drafted  on  April  16,  when  the 
d^and  was  served  upon  them  to  do  so.  Be- 
fore the  respondents  are  entitled  to  recover 
It  is  incumbent  upon  them  to  show  that  the 
appellants  had  breached  the  contract.  The 
first  question  to  be  considered  Is  whether  the 
appellants  had  failed  to  proceed  with  the 
erection  of  the  building  within  a  reasonable^ 
time.  At  the  time  the  contract  of  April  1 
was  made  the  respondents  were  occupying 
the  building,  the  lease  of  which  would  ex- 
pire on  January  1,  1921.  Wright,  who  may 
be  considwed  ae  ian  adverse  witness  so 
far  as  the  appellants  are  concerned,  testified 
that  the  building  could  be  erected  within  a 
period  of  90  days,  and  probably  could  have 
it  done  in  less  time  than  that  It  does  not 
appear  from  this  testimony  whether  the  90- 
day  period  would  Include  the  excavation  or 
not.  It  win  be  assumed,  however,  that  It 
would.  The  contract  was  made  on  April  1. 
The  action  was  brought  on  June  23.  It  thus 
appears  that  the  90-day  [>eriod  had  not 
elapsed  before  the  action  was  Instituted,  as- 
suming that  this  would  be  the  test. 

In  determining  what  would  constitute  a 
reasonable  time  within  which  to  perform  the 
contract,  all  the  pertinent  facts  and  circum- 
stances should  be  taken  into  consideration. 
The  trial  Judge  as  shown  by  his  oral  opinion, 
delivered  at  the  conclusion  of  the  trial,  was 
of  the  opinion  that  the  respondents  were  not 
entitled  to  Judgment  because  of  the  failure 
of  the  appellants  to  proceed  with  the  erec- 
tion of  the  building  within  a  reasonable  time. 

[1]  Without  reviewing  the  evidence  In  de- 
tail. It  may  be  said  that  we  concur  In  this 
view.  It  is  plain  from  the  record  that  the 
appellants  had  at  no  time  abandoned  or  re- 
fused to  go  forward  with  the  contract,  but 
diligently  prosecuted  their  efforts  In  an  en- 
deavor to  secure  a  loan.  A  reasonable  time 


had  not  elapsed  when  the  action  was  be«:an; 
It  being  accepted  by  both  parties  that  since 
the  contract  mentioned  no  time  the  law 
would  fix  a  reasonable  time.  The  respond- 
ents rely  upon  the  rule  stated  in  Lake  Shore 
&  KUchlgan  Southern  Railway  Co.  T.  Rich- 
ards, 152  III.  59,  38  N.  B.  773,  30  L.  R.  A.  33, 
to  the  effect  that  a  breach  of  a  contract 
which  will  Justify  the  party  not  In  default 
in  suing  for  such  breach  need  not  be  of  such 
a  character  as  to  render  the  further  execu- 
tion of  the  contract  Impossible.  But  if  the 
other  party  refused  to  treat  it  as  subsisting 
and  binding  upon  him,  or  by  his  act  or  con- 
duct shows  that  he  had  renounced  it,  there 
is  in  legal  effect  a  breach  which  would  Jus- 
tify an  action.  The  evidence  In  this  pres- 
ent case  does  not  bring  it  within  the  role. 
The  appellants  at  all  times  treated  the  con- 
tract as  subf^lstlng  and  binding  upon  them, 
and  their  conduct  was  such  as  to  show  that 
they  had  not  renounced  It. 

[2]  The  trial  court  was  of  the  opinion  that 
the  appellants  In  refusing  to  sign  the  agree- 
ment presented  at  the  time  of  the  demand, 
and  which  was  drafted  ou  April  16,  had 
breached  the  contract  to  make  a  lease  and 
therefore  for  thla  reason  the  respondents 
were  entitled  to  recover.  It  will  be  remem- 
bered that  the  agreement,  neither  at  the  time 
It  was  drafted  nor  at  any  other  time,  had 
been  signed  by  any  of  the  parties.  The 
signed  agreement,  that  of  April  1,  contained 
two  clauses  which  will  be  referred  to.  It 
was  provided  therein  that — 

C.  E.  BuBsell,  one  of  the  signers,  would 
"erect  a  three-story  bnilding  on  lots  on  the 
northeast  comer  of  Wall  and  Rucker  avenvei 
to  be  occupied  by  the  Mustar  Motor  Company 
for  a  period  of  five  years  at  a  rent  ot  $660  per 
month."  ' 

The  other  danse  1b  : 

"Mustar  Motor  Company  to  put  up  {5,000  to 
guarantee  rent  to  be  fatniahed  to  Mr.  Bussell 
when  tniUdtng  is  baU  d«ie  for  iriileh  he  is  to 
pay  seven  per  cent,  per  annum  Bemiapnaally." 

From  the  first  clause  quoted  it  appears 
that  Russell  was  to  erect  the  building  which 
was  to  be  occupied  by  the  Mustar  Alotor  Com- 
pany for  a  period  of  years  and  at  the  rent 
specified.  By  the  second  clause  the  Mustar 
Motor  Company,  when  the  building  was  half 
done,  was  to  put  up  the  ¥5,000  as  there  speci- 
fied. There  U  nothing  in  this  contract  whlcb 
requires  the  respondents  to  execute  a  lease 
or  more  formal  contract  prior  to  the  time 
that  the  building  was  at  least  half  done. 
When  the  demand  was  served  the  conatroe- 
tion  upon  the  building  bad  not  been  com- 
menced and,  as  we  concluded  above,  bad  not 
been  delayed  for  an  unreasonable  length  of 
time.  There  was  no  I^ally  binding  agree- 
ment upon  the  parties  which  would  require 
the  appellants  to  execute  a  lease  at  the  time 
the  demand  was  served.  There  was  oral  tee- 
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timony  as  to  the  circumstances  under  which 
the  contract  of  April  16  was  prepared.  This 
contract  was  more  formal,  and  dUtered  from 
the  other  with  reference  to  the  term  for 
which  the  respondents  would  have  a  right 
to  occupy  the  building.  The  fret  agreement 
specified  5  years  and  this  one  10  years. 

[3]  It  will  not  he  contended  that  a  contract 
to  erect  the  building  upon  real  property  and 
make  a  lease  thereof  for  a  period  of  10  years 
is  valid  under  the  statute  of  frauds,  unless 
It  be  In  writing.  The  contract  of  April  1 
was  dther  valid  under  the  statute  of  frauds 
or  void.  If  it  were  valid,  being  one  wtilch 
Is  required  to  be  in  writing.  It  could  not  be 
modified  subsequently,  except  in  writing 
signed  by  the  parties  or  an  executed  oral 
contract.  Mclnnis  v.  Watson  (Wash.)  200 
Pac  578;  Oregon  &  W.  R.  Co.  v.  Elliott  Bay 
Mm  A  Lum.  Co.,  70  Wash.  148.  126  Pac.  406. 
This  case  does  not  come  within  the  rule  of 
rither  of  those  cases.  The  agreement  of 
April  1  was  not  modified  by  the  subsequent 
wridng  which  was  not  signed  by  the  parties 
and  was  not  modified  by  a  subsequently  ex- 
ecuted oral  agreement  If  the  contract  of 
April  1  be  assumed  not  to  be  good  under  tho 
statute  of  frauds,  then  the  basis  of  the  re- 
spondent's actions  fails^  and  no  recovery 
could  be  had. 

It  is  apparent  therefore  that  the  action 
was  prematurely  brought,  and  must  result 
in  a  reversal  and  the  direction  tliat  it  be 
dianlaaed;  and  it  Is  ao  ordered. 

PAREBB,  a  J.,  and  HOLCOMB,  MAOE- 
xmrOSH,  and  HOVBY,  JJ.,  concur. 


<in  wuh.  SGS) 

STATE  ex  reL  JAC0B80N  v.  SUPERIOR 
COURT  FOR  SPOKANE  COUNTY. 
(No.  17153.) 

<8uprMi«  Onrt  of  Washington.  June  6, 1922.) 

Dlvaroa  «s>209,  221— Hflsbaad  not  eatlUed  t« 
temporary  malntenanoe,  suit  money  or  attor> 
aiV*s  foes  from  wife  pending  aotloM. 
Bern.  Code,  |  988,  as  amended  by  Laws 
1921,  p.  332,  and  sections  989  and  6931,  as  to 
temporary  allowances  and  permanent  alimony 
in  divorce  proceedings  and  liability  of  both  hua- 
band  and  wife  for  family  expenses,  do  not 
change  the  common-law  rule  so  as  to  authorize 
Bvarding  the  hnsband  temporary  maintenance, 
nit  money,  or  attorney's  fees  from  the  wife's 
property  pending  divorce. 

Writ  of  review  by  the  State  of  Washlng- 
taa,  on  the  relation  of  Agnes  Jacobson, 
against  the  Superior  Court  for  Spokane  Coun- 
ty, to  reverse  an  order  In  a  divorce  action 
betwe«i  relator  and  John  Jacobson.  Order 
reversed  and  set  adde. 


O.  O.  Moore  and  B.  B.  Adania,  both  of  Spo- 
kane, for  idaintUL 

Berkey  &  Cowan  and  McCarthy,  Edge  & 
Lantz,  all  of  Spokane,  for  respondent. 

PARKER,  a  J.  The  relator,  Agnes  Jacob- 
son,  seeks  in  this  court  a  review  and  reversal 
of  an  order  of  the  superior  court  for  Sp(^aue 
county  entered  In  an  action  for  divwi^  com- 
menced by  her  against  her  husband,  John 
Jacobson,  in  wfaiA  the  court  awarded  him 
"temporary  suit  mMiey,'*  ''temporary  attor- 
ney's fees,"  and  "temporary  maintenance," 
to  be  paid  to  him  by  her  pending  her  ai^al 
to  this  court  from  a  prior  order  entered  In 
that  action.  We  shaU  assume  for  preset 
purposes  that  the  conditions  of  this  contro- 
versy are  such  that  relator  has  the  right  to 
have  the  order  in  question  reriewed  and,  if 
found  errtmeouB,  reversed,  by  this  review 
proceeding,  and  is  not  compelled  to  resort 
to  an  appeal  looking  to  that  end;  no  ctm- 
tention  being  made  to  the  contrary. 

In  view  of  our  conclaslon  we  find  It  nec- 
essary to  consider  only  the  question  of  law 
as  to  whether  or  not  the  husband  In  a  di- 
vorce action  Is  by  the  law  of  this  state  undw 
any  drcomatances  legally  entitled  to  such 
tonporary  allowance  as  is  hw  sought,  and 
was  awarded  by  the  superiw  court  It  is 
elementary  that.  In  states  and  countries  hav- 
ing the  source  .of  their  jurisprudence  In  the 
common  law,  a  husband  has  no  legal  right 
to  an  award  of  alimony,  as  against  tbe  wife, 
in  the  absence  of  statutory  enactment  so 
providing.  In  the  text  of  1  R.  C.  L.  874,  the 
rule  and  tbe  reason  thereof  are  well  stated 
as  fbllows: 

"Since  alimony  is  an  allowance  made  in  the 
enforcement  of  tbe  common-law  liability  of  a 
husband  to  support  his  wife,  It  follows  that  in 
the  absence  of  a  statutory  provfsion  on  the 
subject  there  is  no  aathority  for  such  an  al- 
lowance to  tbe  husband,  as  at  common  law  no 
corresponding  doty  is  imposed  apon  the  wife." 
10  O.  J.  204. 

Tbia  being  the  common-law  nOe  as  to  ali- 
mony— viAcb  for  tbe  present  we  may  regard 
as  meaning  only  maintenance — it  seems  to 
us  to  follow  as  a  matter  of  course  that  It 
applies  as  well  to  suit  money  and  attorney's 
fees  Incident  to  a  divorce  proceeding.  It 
was  so  held  in  the  well-considered  cases  of 
State  ei  rel.  Hargert  v.  Templeton,  18  N.  D. 
525,  123  N.  W.  283,  25  li.  R.  A.  (N.  S.)  234, 
and  Elsenring  v,  Superior  Court,  34  Cal. 
App.  749, 168  Pac.  1062.  So  our  real  problem 
is  as  to  whether  or  not  this  common-law  rule 
has  been  changed  in  our  state  by  legislation, 
so  as  to  warrant  the  awarding  of  su<A  relief 
to  the  husband  as  was  awarded  to  him  by  the 
order  here  on  review. 

Counsel  for  respondent  Invoke  the  provi- 
sions of  the  following  sections  of  Rao.  Code: 
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"See;  988  [as  amended  hy  chapter  109,  Laws 
of  1921].  Peoding  tbe  action  for  the  dlrorce, 
the  court,  or  Jodse  tbereol,  may  make,  and  by 
attachment  enforce,  auch  orders  for  the  dis- 
position of  die  persons,  property  and  children 
of  the  parties  as  mar  be  deemed  right  and 
proper,  and  such  orders  relative  to  the  ex- 
penses of  sach  action  as  will  insure  to  tbe  wife 
an  efficient  preparation  of  her  cue,  and  a  fair 
and  tmpartiai  trial  thereof.   *   *  * 

"Sec  989.  *  *  *  In  grantinf  a  divorce,  the 
court  shall  also  make  sucb  disposition  of  the 
propertr  of  tbe  parttea  aa  aball  appear  just  and 
equitable,  having  regard  to  tbe  respective  mer- 
its of  the  parties,  and  to  the  condition  in 
which  they  will  be  left  by  audi  divorce,  and 
to  tilie  party  through  whom  the  property  was 
acquired,  and  to  the  burdens  imposed  upon 
tt  for  tbe  benefit  of  tbe  children,  and  shall  make 
provision  for  the  guardianahip,  custody,  and 
support  and  edncation  of  the  minor  diildren  of 
audi  marriage." 

"Bee.  6931.  •  •  *  The  expenses  of  the  fam- 
ily and  the  edncation  of  tbe  children  are  charge- 
able upon  the  property  of  both  hnaband  and 
wife,  or  either  of  them,  and  In  relation  there- 
to they  may  be  sued  jointly  or  aeparately.*' 

Section  988  seemt  to  as  to  dearly  negative 
any  legislative  intoit  to  anthoriie  the  mak- 
ii^  of  a  temporary  award  to  the  busband,  of 
the  nature  here  in  question,  poidlng  a  di- 
vorce proceeding.  The  first  few  lines  of 
that  section,  down  to  and  including  the  word 
"proper,"  read  apart  from  tlie  other  words 
of  the  section,  may  seem  to  lend  some  sup- 
port to  the  view  that  the  hnsbaod.  equally 
with  the  wife,  upon  proper  conditions  shown, 
would  be  entitled  to  such  relief  u  la  here 
sought ;  but  the  concluding  above-quoted 
woriB  of  that  section,  "and  such  orders  res- 
tive' to  the  expenses  of  such  action  aa  will 
Insure  to  the  wife  an  efllcient  preparation  of 
her  case,  and  a  fair  and  impartial  trial 
thereof,"  seem  to  us  to  clearly  native  any 
expreralon  of  legislative  Intent  to  change  the 
oommon-law  rule  In  favor  of  the  husband. 
■There  seems  to  us  to  be  no  reason  for  mak- 
ing Bach  express  provision  for  temporary  al- 
lowance to  the  wife,  exc^t  to  preserve  the 
CfHumon-law  rule  upon  that  subject  Section 
969  does  authorize  disposition  of  the  property 
of  the  parties  upon  the  final  granting  oC  a 
divorce,  and  we  have  held  that  this  means 
the  dispoaIti<m  of  the  separate  property  of 
both  wife  and  husband  as  well  aa  their  com- 
munity property ;  which  means  that  upon  the 
granting  of  a  divorce  the  husband  may  have 
an  award  even  out  of  the  separate  property 
of  the  wife.  Webster  v.  Webster,  2  Wash. 
417,  26  Pac.  864;  Budlong  v.  Badlong,  43 
Wash.  423,  86  Pac.  648;  Hale  v.  Hale,  76 
Wash.  34,  135  Pac.  481 ;  Fltzpetrick  v.  Fltz- 
patrick,  105  Wash.  394,  177  Pac.  790.  While 
that  section  may  furnish  some  ground  for 
arguing  that  the  husband  may  be  awarded 
permanent  alimony  tn  tbe  form  of  a  periodi- 
cal allowance  aa  against  the  wife,  as  well  as 
being  awarded  a  portion  of  her  separate 
property,  we  think  it  does  not  follow  that 


the  husband  may  be  awarded  a  temporary 
allowance  poiding  the  divorce  proceeding. 
Section  6831  renders  the  wife's  separate  pn^ 
erty  chargeable  with  tlie  erpoises  of  the 
family,  and  we  have  htid,  in  RnsseU  v.  Gran- 
mann,  40  Wash.  687,  82  Pac.  998.  5  Ann.  Gas. 
830,  that  the  famishing  of  tbe  husband  with 
hospital  and  medical  services  during  his  last 
illness,  while  the  family  relatlmi  of  the  two 
spouses  liad  not  been  severed  In  the  soise 
that  they  were  living  separate  and  apart, 
was  chargeable  against  the  separate  property 
of  tbe  wife  at  the  suit  of  the  person  furnish- 
tng  audi  services.  But  even  that,  we  think, 
does  not  argne  at  all  conclusively  tliat  sadi 
temporary  award  as  la  here  soagbt  hgr  the 
busband  can  be  lawfully  made. 

The  Oalifomla  case  of  Blsenring  r.  Supe- 
rior Court,  84  GaL  App.  749.  108  Pac.  1062, 
seems  to  be  dlrectiy  in  point  and  against 
respondent's  contention  teaching  tliis  phase 
of  our  problon.  In  that  case  it  was  hdd 
that  a  husband  was  not  entitled  to  suit  mon- 
ey and  alimony  pendente  lite  potwitiistanding 
section  170  of  the  California  OivU  Cod«  then 
in  force,  proTidlng  that— 

"Tbe  wife  must  support  the  husband,  when 
be  has  not  deserted  her,  out  of  her  separate 
property,  when  he  haa  no  separate  property, 
and  there  is  no  community  property,  and  lie  is 
anat)le,  from  InBrmlty,  to  support  himself." 

Hie  conrt  rested  its  dedslon  apoa  a  provi- 
sion of  the  divorce  statute^  In  nbstauoe  tbe 
same  as  oars,  reading  aa  follows; 

"  *Wben  an  action  for  divorce  la  pending,  the 
coort  may,  in  its  ^eretion,  require  tbe  husband 
to  pay  as  alimony  any  money  necesaary  to  ena- 
ble tbe  wife  to  aupport  betself  and  her  diil- 
dren,  or  to  proseeoto  or  defend  the  actitm.* " 

In  dlqMMring  at  tlie  ease  the  «mr^  made  tbe 
fcdlowing  pwtlnant  ohnrratloiifl: 

"Clearly  tbe  power  of  the  court  under  this 
provision  la  restricted  In  tlie  exerdse  thereof 
to  the  wife,  and  no  aimllBr  provirion  is  made  In 
favor  of  the  busband.  To  onr  minds,  tUs  sec* 

tion  measures  the  power  of  the  conrt  in  the 
matter  of  allowing  suit  money  and  alimony 
pendente  lite,  and,  as  aaid  in  Hagert  t.  Tem- 
pleton,  18  N.  D.  626,  128  N.  W.  288,  26  L.  R. 
A.  (N.  S.)  284.  *was  bitended  to  be  axclaslTe 
and  to  embrace  the  entire  subject-matter  <tf 
the  allowance  of  alimony  i»endente  lite.' " 

Connsd  tot  respondoit  call  oar  attentioa 
to,  and  seem  to  place  ccmaiderable  r^anoe 
upon,  the  dedsion  of  the  Iowa  conrt  in  lind- 
say  V.  Lindsay,  189  Iowa,  326,  178  N.  W. 
384,  wherein  an  award  of  temporary  allow- 
ance in  substance  the  same  as  was  made  by 
tiie  order  here  in  question  was  sustained;  but 
that  decision  was  r«idered  in  the  li|^t  of 
section  8177  of  the  Iowa  Oode,  reading  as 
follows: 

"Tbe  court  may  order  either  party  to  pay  . 
tbe  derk  a  sum  of  money  for  the  separate  sup- 
port and  maintenance  of  the  adverse  party 


Digitized  by  Google 


Wa«L> 


STATE  V.  SHAFFER 
(StTP.> 


and  dindmi,  tad  to  enablfl  sndi  party  to 
pMMcata  or  defend  a«  aetloii.** 

Plainly  tbe  common-law  rule  was  changed 
by  this  tankage  of  the  Iowa  statute.  No 
case  baa  come  to  our  notice,  aad  we  think 
none  can  be  found,  wherein  any  appellate 
court  In  this  country  has  that  a  husband 
Is  legally  entitled  under  any  circumstances 
to  an  award  aocb  as  was  made  by  tbe  order 
here  on  review,  In  tbe  abs«ice  of  statute 
plainly  authorizing  such  award  to  be  made. 

Tbe  order  of  tbe  superior  court  entered  on 
March  IS,  1922,  awarding  to  John  Jacobson, 
the  husband  of  relator,  "temporary  suit  mon- 
ey,"  "temporary  attorney's  fees,"  and  "tem- 
porary malntoiance,**  la  reversed  and  set 
aalda 


MITCHELL, 
JJ^  eoncnr. 


TOLMAN,  and  BRIDGBS, 


on  wuh.  tut 

STATE  V.  SHAFFEa    (N«.  IB9I9.) 

(Sopreme  Court  of  Washington.  June  1, 1922.) 

1.  Asaaalt  aad  battery  «=»96(l}— Crlmlaal  law 
^=>829(3}  —  lastruotlon  defining  the  word 
*^vllirally^  held  properly  refntsd  la  view  of 
eharga  given  aad  evidence. 

In  a  prosecution  for  aesanlt  in  the  second 
degree,  defined  by  Bern.  Code  191S,  {  2414, 
sobd.  4,  as  a  wlllfal  assault  on  another  with  a 
weapon  or  other  tUng  Ukdy  to  prodnee  harm, 
a  requested  instruction  that  "willfally"  meant 
intentional,  with  a  bad  motive,  and  without 
Jostifiable  excuse  or  reasonable  ground  for  be- 
lieving the  act  unlawful,  was  properly  refused, 
wliere  tbe  court  charged  that  the  word  meant 
'intentional,  that  Is,  not  acddental,"  end  tbe 
evidence  showed  that  accused  pointed  a  pistol 
•t  an  officer,  and  by  such  means  prevented  a 
search  of  accused's  house  for  tbe  purpose  of 
discovering  intoxicating  liqaors  kept  therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Will- 
fnl-waifully.] 

2.  CrlBilul  law  «=»8I4(20)— lastnietloa  oa  as- 
saalt  ia  third  desree  not  oalleri  for  wbaro  a* 
evldeacB  relating  thereto. 

In  a  prosecution  for  assault  In  the  second 
degree,  refusal  to  submit  assault  in  the  third 
degree  was  not  error,  where  there  was  no  evi- 
dence  to  sustain  a  conviction  of  diat  crime. 

S.  Assaatt  aad  battery  «=»60— Polatlng  nnload- 
ad  revolver  may  eoastftute  assault  In  second 
degree. 

Assault  la  the  second  degree  may  be  ae- 
complished  by  pointing  a  rev<dver  at  another 
within  sbootiiv  distance,  accompanied  witti  ap- 
parent present  ability  to^  i^ve  .  effect  to  the 
attempt  if  not  prevented  though  the  revolver 
is  fat  fact  unloaded. 

4.  latoxinatlag  liquors  «s»248— Search  warraat 
bsaad  sa  affidavit  valM,  theagb  afllaat  had  ao 
pesttlva  kaowledga. 
Where  •  aeardi  wamnt  was  iasned  upon 

iUsvit  of  the  sheriff  which  stated  intoxi- 


cating Uquor  was  being  boui^t,  sold,  manufac- 
tured, and  given  away  at  tbe  home  of  ac- 
cused, it  was  valid,  though  the  sheriff  tesU- 
fied  that  be  did  not  know  positive^  that  there 
was  any  liquor  in  the  bouse. 

5.  Aasaalt  aad  battaiy  «ss>IOO-6aBte«ee  af  2 
yeara  for  aasaalt  la  saooad  dag rea  Mi  aat  aa 
abase  of  dtoeratloa. 

Where  a  statute  fixes  the  maximum  penal^ 
for  assault  In  tbe  second  degree  at  10  yeara,  the 

imposbig  of  a  sentence  of  2  years  on  one  who 
pointed  a  pistol  at  officers  and  prevented  them 
from  making  a  seardi  of  bis  house  for  Intoxicat- 
ing liquors  under  a  proper  warrant  la  not  an 
abuse  of  discretion. 

Department  2. 

Appeal  from  Superior  Court,  Cbelan  Coun- 
ty; Wm.  A.  Grlmsbaw,  Judge. 

Dan  Shaffw  waa  coDvlctod  of  assault  In 

the  second  degree,  and  appeala.  Affirmed. 

Herman  Howe,  ot  Leavenworth,  ftw  an)el- 
lant 

Sam  B.  Sumner  and  Frank  Lebeck,  both  of 
Wenatcbee,  for  tbe  State. 

MAIN,  J.  The  defendant  was  diarged  by 
Information  with  the  crime  of  assault  in  the 
second  dc^pree.  The  trial  resulted  in  a  ver- 
dict of  guilty.  After  moticm  for  new  trial 
was  overruled  be  was  sentenced  to  the  state 
penitentiary  for  a  minimum  period  of  2 
years,  and  thereafter  aivealed  from  the  judg- 
ment The  fiicts  necessary  to  the  vnder- 
standlng  of  the  queetlODS  to  be  deteimlned 
may  be  summarized  aa  follows: 

On  tbe  2d  day  ot  December,  1920,  and  for 
suae  time  prior  thereto,  tbe  aroellant  resid- 
ed in  Cbelan  county,  a  short  distance  from 
the  town  of  LeavCTWorth.  In  addlti<m  to 
himself,  his  family  consisted  of  bis  wife  and 
two  yomv  ladles,  one  of  whom  was  hta 
daugbtw.  The  staerifr  of  the  county,  believ- 
ing that  the  appellant  bad  Intoxicatliiig  liquor 
in  his  home  In  violation  of  the  law,  r^- 
larly  obtained  a  search  warrant,  and  on  the 
evening  of  the  day  above  mentl<med,  togeth- 
er with  two  deputies,  went  to  the  hmne  of  ajh 
pellant  for  the  purpose  of  making  a  search. 
They  arrived  there  a  few  minutes  past  9 
o'clock  in  tbe  evening,  and  In  response  to 
their  rap  at  tbe  Aoar  the  appellant  appeared, 
and  was  advised  by  13ie  aheriff  who  be  was 
and  what  his  purpose  was.  In  response  to 
this  tbe  appellant  unequivocally  stated  ttiat 
tbe  officers  would  not  be  permitted  to  make 
the  search,  becanae  he  <ilalmed  that  his  wUb 
was  111  and  could  not  be  disturbed.  The  ahw- 
Iff  tOId  him  that  If  hla  wife  waa  ill  they 
would  not  seardi  t3ie  room  where  she  waa, 
and  would  not  In  any  manner  dlstarb  her. 
After  some  cwversation  the  a[v>ellant  en- 
tered the  house,  and,  as  he  aaya,  went  np 
stalra  to  consult  Ills  wife,  who  was  lying 
upon  a  bed.  .As  he  returned  and  approached 
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Uie  door  Uie  ofiScers  were  Just  opentng  It  for 
ihe  purpose  of  entering.  One  of  the  deputleB 
had  stepped  Inside,  when  lie  was  met  by  the 
appellant,  who  pointed  at  him  a  revolver  and 
refused  to  poimit  the  officers  to  proceed  fur- 
ther. A  conversation  then  took  place,  which 
lasted  for  approximately  10  minutes,  during 
which  time  the  appelUmt  kept  the  revolver 
in  his  hand  and  pointed  at  the  deputy  sher- 
iff, who  was  In  advance.  Before  the  conver- 
sation ceased,  the  wife  of  the  appellant  came 
dowDBtairs  and  into  the  room,  where  she  en- 
gaged In  conversation  with  her  daughter  and 
the  other  young  lady.  The  officers  finally 
gave  up  the  attempt  to  make  the  search,  and 
thereafter  the  defendant  was  charged  with 
the  crime  of  assault  In  the  second  degree, 
with  the  result  above  indicated. 

The  cliarge  Is  based  upon  subdivision  4 
of  section  2414  of  Bemington's  1915  Code, 
whicb  reads  as  follows: 

"Brery  person  who,  under  drcomstances  not 
amonnting  to  assault  in  the  first  degree — 
*  ■  *  (4)  Shall  willfuly  assault  another  with 
a  weapon  or  other  Instrument  or  thing  likely  to 
produce  bodily  barm;  *  *  *  Shall  be  guilty 
of  Bssanlt  in  the  second  degree  and  be  punished 
by  imprisonment  in  the  state  penitentiary  for 
not  more  than  ten  years  or  b;  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both." 

[1]  Tbe  first  error  assigned  is  that  the 
court  not  directly  define,  in  instructing 
the  Jury,  the  term  "wlllfnlly"  as  used  In  the 
statute.  In  the  Instruction  givea  this  word 
was  said  to  mean  "intentional;  that  is,  not 
acddratal."  Appellant  objects  to  Oie  In- 
8 traction  Iwcanse,  he  says,  it  did  not  go  far 
enough.  He  requested  one  to  the  effect  that 
the  word  meant  not  only  Intenttonal.  but 
wlOi  a  bad  motilTe  or  purpose,  and  without 
Justifiable  excuse  or  reasonable  ground  for 
bdievlng  tbe  act  to  be  unlawful.  Conceding 
tliat  there  might  be  a  set  of  facts  which 
would  require  a  more  amplified  definition  of 
the  term,  the  Instruction  given  was  correct 
as  tar  OS  it  went,  and  that  requested  by  the 
appellant  was  properly  refused.  There  is  no 
evidence  which  would  authorize  the  giving 
of  an  Instruction  that  the  appellant  had 
ground  for  believing  that  he  was  acting  in  a 
lawful  manner  or  had  any  Justifiable  ez- 
cnse  for  his  conduct  He  admitted  in  testi* 
fylng  that  he  was  making  the  gun  play  as  a 
bluff. 

[2]  It  is  next  claimed  that  the  court  erreil 
In  refusing  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  the  appellant  was  guUty 
of  the  crime  of  assault  In  the  third  degree. 
It  may  be  admitted  that,  if  there  was  any 
evidence  which  would  Justify  the  Jury  In 
finding  a  verdict  ot  guilty  of  assault  in  the 
third  d^ee,  the  instruction  should  have 
been  given,  ^e  evidence  showed  that  the 
appellant  was  guilty  of  assault  in  the  sec- 
ond degree  as  defined  by  the  jHrovislon  of  the 
statute  above  quoted  or  he  was  not  guilty  of 
any  offense.  The  evidence  brings  the  cause 


squarely  within  the  statute  under  which  the 
prosecution  was  had.  It  was  not  error  to  re- 
fuse to  submit  to  the  Jury  tbe  question 
whether  tbe  appellant  was  guilty  of  assault 
In  the  third  degree  when  there  was  no  evi- 
dence which  would  sustain  the  conviction  of 
that  crime. 

[3]  The  next  question  Is  whether  the  court 
erred  in  defining  what  constituted  an  as- 
sault under  the  statute.  The  officers  testified 
that  the  revolver  was  loaded.  Tbe  witnesses 
for  the  defendant  testified  that  It  was  not 
loaded.  The  appellant  claims  that  If  the 
revolver  was  not  loaded  tiiere  was  only  an 
apparent  attempt  to  commit  an  assault  and 
that  this  was  not  sufflcleut  to  constitute  the 
crime.  The  Jury  were  instructed  that  an  as- 
sault was  an  attempt  to  unlawfully  use  force 
or  inflict  bodily  injury  on  another,  accom- 
panied with  ai^arent  present  ability  to  give 
effect  to  the  attempt  If  not  prevented.  Out- 
side of  this  Jurisdiction  the  authorities  are 
In  conflict  as  to  whether  an  apparent  ability 
to  carry  Into  effect  is  sufficient,  or  whether 
there  must  be  an  actual  ability.  In  other 
words,  under  one  line  of  authorities  the 
pointing  of  an  unloaded  revolver  at  a  person 
would  not  constitute  an  assault  while  under 
the  other  It  would.  The  Instruction  given 
is  based  upon  the  holding  of  this  court  In 
Howell  V.  Winters,  68  Wash.  436,  108  Pac. 
1077.  Tbe  court,  in  that  case,  which  was  a 
civil  action,  adopted  the  rule  that  ai^arent 
ability  was  sufficient  Tbe  appellant  admiti* 
the  force  of  that  holding  In  a  civil  action 
but  claims  that  it  should  not  apply  In  a  crim- 
inal proceeding.  At  least  one  of  the  cases 
cited  In  support  of  the  holding  there  was  a 
criminal  case,  and  the  court  In  that  opinion 
did  not  seem  to  make  any  dlstlncUcm  be- 
tween tbe  two  classes  of  action.  In  any 
event,  we  see  no  reason  why  one  rule  should 
be  adopted  for  a  civil  action  and  another  In 
a  criminal  proceeding.  In  2  Bisfai^'s  New 
Criminal  Law,  §  32,  it  Is  said: 

"If,  within  shooting  distance,  one  menacing- 
ly points  at  another  with  a  gun,  appareiiUy 
loaded  yet  not  in  fact  be  commits  an  assault 
the  same  as  If  it  were  loaded.  There  must  be 
some  power,  actual  or  apparent  of  doing 
bodily  barm;  but  apparent  power  is  sufficient** 

In  a  further  discussion  tiie  author  heartily 
disproves  of  the  rule  adopted  ta  aome  Juris- 
dictions that  the  pointing  of  an  unloaded 
revolver  at  a  person  does  not  constitute  an 
assault.  The  instruction  givra  was  correct 

The  next  assignment  of  error  rtiatea  to 
the  manner  In  whLch  the  appellant  claims  a 
search  for  Intoxicating  liquor  should  be 
made.  It  Is  his  contention  that  it  should  be 
made  in  a  reasonable  manner.  That  it 
should  be  so  made  in  view  of  all  Qie  att«id- 
ant  facts  and  circumstances  may  be  admit- 
ted. In  this  case  no  search  was  made  at  all 
because  the  appellant  prevented  It  There  ta 
no  evidence  that  the  officers  i^oposed  to 
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make  Qie  search  In  any  other  than  a  reason- 
able manner,  and  when  told  that  the  wife  of 
the  appellant  was  ill  they  offered  to  make 
the  search  without  entering  the  room  where 
she  was  and  without  disturbing  her".  The 
appelant,  as  he  testified,  was  willing  that 
the  search  should  be  made  on  the  following 
day  or  any  other  time,  but  would  not  permit 
it  to  be  made  that  night. 

[4]  Some  question  is  made  with  reference 
to  the  regularity  of  the  search  warrant,  but 
there  is  no  merit  in  the  appellant's  position 
in  this.  The  warrant  was  issued  upon  the 
affidavit  of  the  sheriff  which  stated,  as  the 
appellant  says  in  his  brief  in  positive  terms, 
that  intoxicating  Ugnor  was  being  bought, 
sold,  manofactared,  and  given  away  at  the 
home  of  the  appellant.  Upon  the  trial  on 
cross-lamination  the  sheriff  testified  that 
he  did  not  know  positively  that  tbere  was 
any  liquor  in  the  house,  but  that  does  not 
militate  against  the  regularity  or  validity  of 
the  warrant. 

[5]  Finally,  It  Is  contended  that  the  penal- 
ty imposed  was  so  exee^ve  as  to  constitute 
an  abuse  of  discretion  on  the  part  of  the 
trial  court.  The  court  fixed  the  sentence  at 
n  mintmiiiw  of  2  years,  and  the  statute  fixes 
the  maximum  at  not  more  than  10  years. 
Under  the  repeated  holdings  of  this  court 
there  was  no  abuse  of  discretion  In  imposing 
the  sentrace  complained  of.  State  v.  Bliss, 
27  Wash.  463,  68  Pac.  87 ;  State  v.  Newton, 
29  Wash.  373,  70  Pac.  81 ;  State  t.  Kenney, 
83  Wash.  441,  145  Pac  450. 

The  judgment  will  be  affirmed. 

PARKER,  C.  J.,  and  MACKINTOSH, 
UOLGOMB,  and  HOVET,  JJ.,  concur. 


(UO  Wash.  S17) 

DE  VON  V.  TOWN  OF  OROVILLE. 

(No.  16940.) 


(Sopreme  Court  of  Washington. 

1922.) 


May  22, 


1.  Manicipal  oorporations  4es»I09— Ordinance 
not  recorded  In  book  provided  not  thereby  in- 
validated. 

That  a  manicipal  ordinance  was  not  record- 
ed by  the  town  clerk  in  the  book  marked  "Ordi- 
nances" as  provided  by  Rem.  Code  1915,  S  7744, 
did  not  render  It  invalid,  and  its  due  passage 
could  be  proven  by  tlie  introduction  of  the  orig- 
inal ordinance  itself,  which  was  signed  by  the 
mayor  and  attested  by  the  clerk  as  provided 
by  section  7734. 

2.  Newspapers  ^=>\  (4)— Evidence  sufficient  for 
ooaelaaion  that  paper  at  time  of  pnblloatlon 
of  ordinance  tber^n  was  the  official  |wper 
•r  tbs  town. 

Bem.  Code  IMS,  {  7733,  provides  that  any 
town  of  the  fourth  class  may  select  or  designate 
any  oevspaper  of  general  drcolation  in  such 
towp  as  the  official  paper,  and  all  notices  pub* 


lished  in  said  paper  for  a  period  and  in  the 
manner  provided  by  law  shall  be  legal,  and, 
where  it  was  shown  in  evidence  that,  Qotwith- 
atanding  no  paper  had  been  offlcially  designat- 
ed, bat  that  for  the  past  several  years  legal 
notices  were  published  In  the  paper  in  whidi 
an  ordinance  was  published,  that  was  sofficient 
to  call  for  the  conclusion  that  the  paper  was  at 
the  time  of  the  publication  of  the  ordinance 
therein  the  official  paper  of  the  town. 

3.  Municipal  corporations  «=3«03— Within  pow- 
er to  enact  that  frame  bnlldinBS  In  flro  Units 
damaged  to  preater  than  50  per  cent,  should 
not  be  reballt. 

Rem.  Code  1915,  i  7732,  provides  that  dties 

of  the  fourth  class  are  i^ven  the  power  to  es- 
tablish fire  limits  with  proper  regulations,  and 
Ordinance  No.  66  of  the  town  of  Oroville,  pro- 
viding that  any  frame  building  withio  fire  lim- 
its which  may  hereafter  be  damaged  by  fire, 
etc.,  to  an  amount  greater  than  one-half  of 
its  present  vaiae  shall  not  be  rebuilt,  but  shall 
be  removed,  was  a  valid  exercise  of  power, 

4.  AppesJ  and  error  ^=>l  177(6)— Where  snb- 
mlsslon  of  case  on  appeal  was  for  determina- 
tion of  law,  and  not  sufficient  as  to  the  facts, 
case  will  be  remanded  for  further  proof. 

Where  the  submission  of  a  case  on  appeal 
was  on  stipulation  of  counsel  for  the  determi- 
nation of  law,  and  not  on  admitted  facts,  and 
no  evidence  had  been  introduced  on  the  qaestiou 
of  facts  in  behalf  of  the  parties  upon  v^om  the 
burden  rested,  and  the  stipulation  was  not  suf- 
ficient as  an  admission  of  the  facts  by  the  oth- 
er party,  the  case 'will  be  remanded  for  farther 
proof. 

Holcomb,  J.,  dissenting. 
Deiwrtment  2. 

Appeal  from  Superior  Court,  Okanogan 
County ;  C.  H.  Neal,  Judge, 

Action  for  injunction  by  George  De  Ton, 
Individually  and  as  executor  of  the  estate 
of  Sophia  De  Yon,  deceased,  against  the 
Town  of  Oroville.  From  Judgment  for  de- 
fendant, plaintiff  aK>eals.  Reversed  and  re- 
manded. 

J.  Henry  Smith,  of  Okanogan,  for  appel- 
lant 

P.  D,  Smith,  of  Okanogan,  for  respondent 

PARKER,  0.  J.  The  platotiff,  De  Von, 
commenced  this  action  in  the  syperior  court 
for  Okanogan  county  seeking  an  injunction 
restraining  the  defendant  town  of  Oroville, 
a  municipal  corporation  of  the  fourth  class, 
and  Its  officers  from  destroying  a  building 
owned  by  him,  which  building  was  damaged 
by  fire;  the  town  officers  daimlng  the  law- 
ful right  and  authority  to  destroy  the  build- 
ing by  virtue  of  a  fire  and  building  ordi- 
nance of  the  city  hereinafter  noticed.  The 
plaintiff  alleges  in  his  complaint  that  he 
owns  the  building  In  question,  that  It  is  of 
the  value  of  more  than  $10,000;  and  that 
the  town's  officers  are  threatening  to  de- 
stroy it  without  varrant  or  anthorlty  of 
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law.  As  an  afflrmatlTe  defonse  flie  town 
alleges: 

The  ezlatence  of  the  ordinanM  in  gneetion, 
which,  after  defiains  the  fire  ttmits  of  the  town, 
within  wfaidi  wooden  bmldiDgB  shall  not  be  con- 
fltrncted,  contaiDe  the  loUowing  provision:  "Sec. 
S.  An;  existiag  frame  building  within  the  fire 
limits  which  may  hereafter  be  damaged  by  fire, 
decay  or  otherwise,  to  an  amount  greater  then 
one-half  of  its  present  value,  exclusive  of  the 
foundation,  shall  not  be  repaired  or  rebuilt,  but 
shall  be  removed  from  said  fire  limits.**  That 
the  building  is  a  wooden  building.  That  It  is 
within  the  flra  Umlte  as  defined  hy  the  ordi- 
nance. "That  shortly  prior  to  the  commence- 
ment of  this  action  said  frame  building  was  de- 
stroyed by  fire  to  the  extent  of  more  than  50 
per  cent,  of  its  value  and  as  provided  in  said 
Ordinance  No.  66,  exdnsive  of  the  foundation, 
and,  though  many  times  requested  by  the  prop- 
er authorities  of  the  said  town  of  Ororille,  the 
plaintiffs  refused  and  still  do  refuse  to  remove 
said  building.  That  said  building  waa  at  the 
time  (tf  the  conunencement  of  this  action,  and 
still  is,  a  menace  to  the  said  towa  ef  OroviUe 
and  iU  inhabitanta.  •  •  *** 

And  It  concludes  wlOi  a  prayer  as  follows: 

"That  said  partially  destroyed  huildiug  be  ad- 
judged a  Duisance,  and  that  the  plaintiffs  be  re- 
(juired  to  remove  the  same  within  a  time  speci- 
fied by  the  decree  of  thia  court,  and,  in  case  the 
plaintiffs  shall  fail  or  refuse  to  do  so,  the  de- 
fendant may  abate  said  nnisanee  at  the  costs  of 
the  plsintiffs.** 

The  plalntUt  In  bis  reply  denies  In  sab- 
atanoe  the  legal  existence  of  the  ordinance, 
and  also  damagp  to  the  Imildlng  to  an 
amonnt  greater  Ham  one-half  of  lis  Talne. 
With  the  Issnes  so  made  by-  the  pleadings 
the  ease  proceeded  to  trial  in  the  superior 
court,  resulting  In  judgment  being  rendered 
by  tbat  court  as  follows: 

"It  is  further  found,  adjudged,  and  decreed 
that  that  certain  frame  building  owned  by  the 
plaintiffa  and  situated  on  lots  18  and  14  in 
block  45  of  the  town  site  of  Oroville,  Wash.,  is 
within  the  fire  limits  of  the  said,  town  of  Oro- 
ville as  established  by  ordinance  of  said  town 
duly  passed  and  enforced,  and  is  a  nuisance 
under  the  provisions  of  said  ordinance  and  the 
laws  of  the  state  of  Washington. 

"And  It  is  hereby  adjudged  and  decreed  tliat 
said  nuisance  be  abated. 

"It  is  further  adjudged  and  decreed  tbat  the 
plaintiffs  be,  and  are,  given  60  days  from  the 
date  hereof  in  which  to  abate  said  nuisance, 
and  upon  their  failure  so  to  do  the  defendant 
abate  and  remove  said  nuisance  at  the  cost  and 
expense  of  the  plaintiffs." 

From,  this  disposition  of  the  case  in  the 
superior  court  the  trialntiff  has  appealed 
to  this  court 

[1]  It  is  first  contended  that  the  legal  ex- 
istence of  the  ordinance  hae  not  been  prop- 
erly evidenced  of  record,  in  that  it  has  not 
been  recorded  as  required  by  law.  Counsel 
invoke  the  provldons  of  Rem.  Code,  i  7744, 
relating  to  the  duties  of  the  town  clerk,  read- 
ing as  follow! : 


"He  shall  keep  a  hook  marked  *Or^anees,* 
into  which  he  shall  copy  all  town  ordinances, 
with  his  certificate  annexed  to  said  copy,  stat- 
ing that  the  foregoing  ordinance  is  a  true  and 
correct -copy  of  an  ordinance  of  the  town,  and 
giving  the  number  and  titie  of  said  ordinance, 
and  stating  that  the  same  has  been  published  or 
posted  according  to  law.  Said  record  copy, 
with  said  certificate,  shall  be  prima  fade  evi- 
dence of  the  contents  of  the  ordinance,  and  of 
the  passage  and  publicati'on  of  the  same,  and 
shall  be  admissible  as  such  evidence  In  any 
court  or  proceeding.  Such  records  shall  not 
he  Sled  in  any  case,  but  shall  be  returned  to  the 
custody  of  the  clerk.  Nothing  herein  contained 
shall  be  construed  to  prevent  the  proof  of  the 
passage  and  publication  of  ordinances  In  the 
usual  way.   *   •  • 

The  argument  seems  to  be  fliat  the  ordi- 
nance has  no  legal  existence,  so  as  to  be 
proven  in  any  manner,  until  it  hae  been  re- 
corded as  cmtemplated  by  this  statate.  We 
cannot  Agree  with'  this  Tlew  of  the  law.  It 
appears  from  ttie  evidenoe  Introduced  tipm 
the  trial  that.  Instead  of  this  ordinance  be- 
ing copied  In  ft  book  and  certlted  >a  a  true 
copy  by  the  clerk,  as  provided  by  that  sec- 
tion, be  has  followed  the  custom  of  attndi- 
Ing  the  original  ordinances  togeOier  tmm 
time  to  time  In  the  order  of  their  passage 
and  numbering  them  according,  eadi  b^g 
evidenced  as  to  lis  passage  and  the  time  of 
its  passage  by  the  s^natore  of  die  mayor, 
attested  by  the  derk,  as  provided  by  Hem. 
Code,  I  7734.  Instead  of  the  due  passage  of 
this  ordinance  being  proven  upon  the  trial 
by  a  record  of  It  made  In  a  bo<A  as  provided 
by  Rem.  Code,  1  7744,  its  due  passage  was 
iwoven  by  the  introduction  In  evidence  of  the 
original  ordinance  Itself,  whldi  was  signed 
the  mayor  and  attested  by  the  derk. 
ManUesUy  the  original  ordinance  so  duly 
authenticated,  Is  as  blg^  an  ordw  of  proof 
of  its  due  passage  as  a  copy  of  It  in  a  book 
certified  by  the  clerk  as  prescribed  1^  Bern. 
Code,  I  7744,  would  be.  19  B.  a  L.  008; 
2S  Cyc.  897.  Plainly  a  record  of  the  ordi- 
nance as  provided  by  Bern.  Oode,  |  774^ 
above  quoted,  would  be  no  more  than  a  cer- 
tified copy  of  the  ordinance.  There  Is  noOi- 
Ing  In  our  statutes  efea  suggesting  that  a 
failure  to  so  record  the  ordinance  renders  It 
void  or  of  no  effect.  As  we,  view  the  above- 
quoted  statute,  it  Is  nothing  more  than  a 
rule  of  evidence  prescribing  a  slm^  meth- 
od of  making  prima  fade  i^oof  of  the  due 
passage  of  an  ordinance.  Even  the  conclud- 
ing sentence  of  the  statute  above  quoted 
Degatives  the  idea  that  such  method  of  proof 
is  exduslve.  It  seems  quite  plain  to  us  that 
the  passage  of  the  ordinance  was  amply 
proven. 

[Z]  It  is  also  contended  that  no  im>per 
proof  of  the  publication  of  the  ordinance 
has  been  made.  The  evidence  clearly  shows 
that  It  was  published  in  a  newspaper  pub- 
lished in  the  town.  This  was  proven  by  the 
testlmraiy  at  the  town  clerk  and  the  admla- 
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Am  In  ertdence  of  ft  copy  of  the  paper. 
We  do  not  find  any  statute  prescribing  the 
method  of  proving  or  preserving  the  proof 
of  the  publication  of  an  ordinance  other 
than  the  certificate  of  the  clerk  to  be  made 
with  the  recording  of  the  ordinance  as  pro- 
vided in  Bern.  Code,  S  7744.  above  quoted ; 
but  that,  as  we  have  seen,  is  not  an  exclu- 
sive method  of  proof.  Some  contention  is 
made  In  this  connection  that  there  is  no 
evidence  of  a  designation  by  the  town  au- 
thorities of  the  paper  In  which  the  ordinance 
was  published,  as  the  official  paper  of  the 
town.  Rem.  Code,  8  7733,  toudilng  this  ques- 
tion, reads  aa  follows: 

"An;  town  of  the  fourth  class  In  the  state  of 
WashingtOD  may  select  or  designate  an;  dally 
OF  weeUy  newspaper  published  or  of  general 
drcolation  In  such  town  as  the  official  paper  of 
•aid  town,  and  all  notleea  published  in  said 
paper  for  the  period  and  in  the  manner  pro- 
vided bj  law  or  the  ordinances  of  said  town 
ihan  be  doe  and  legal  notiee.'* 

The  evidence  'Introduced  upon  fbe  trial  of 
this  case  warrants  the  conclusion  that  the 
town  authorities  have  never  formally  des- 
ignated any  paper  as  the  official  paper  of  the 
town ;  but  the  evidence  is  all  but  conclusive 
that  since  several  years  prior  to  the  *pas- 
sage  of  this  ordinance  all  of  the  official  pub- 
llcatlmia  of  the  town.  in<iuding  Its  ordi- 
nances have  been  made  in  the  paper  in 
which  tbia  ordinance  was  published.  This, 
we  thlnfc,  la  sufficient  to  call  for  the  con- 
clusion that  this  paper  was  at  the  time  of 
the  publication  of  this  ordinance  therein  the 
official  paper  of  the  town,  and  that  there- 
fore the  ordinance  was  duly  pablished.  It  is 
to  be  noted  that  there  is  nothing  in  tiie  lan- 
guage of  Bern.  Code.  |  7733,  desighatlng  the 
manner  In  which  the  official  paper  of  the 
town  shall  be  so  designated. 

{3]  It  is  contended  that,  even  though  the 
ordinance  may  have  been  passed  and  pub- 
lished in  due  form,  It  is  void  in  that  it  is 
beyond  the  power  of  the  city  to  enact  It  We 
note  that  the  ordinance  is  silent  as  to  any 
method  of  procedure  by  wbliAi  It  shall  be 
determined  as  to  whether  or  not  a  building 
damaged  by  fire  has  been  so  damaged  to  a 
greater  amount  than  one-half  of  its  value. 
It  seems  to  be  argued  that  the  threatened 
snmmary  r^oval  of  the  building  by  the 
town  officers  would  be  the  taking  of  prop- 
erty withont  due  procesa  of  law,  and  that 
this  renders  the  ordinance  void.  Whatevw 
may  be  said  as  to  the  method  the  city  offi- 
cers may  pursue  In  determining  the  extent 
of  the  damage  to  the  building  and  the  ques- 
tion of  tta  removal,  manifestly  their  proce- 
dure, however  summary  or  unlawful,  would 
not  render  the  ordinance  void  in  view  of 
the  fact  that  it  Is  silent  on  the  question  of 
prcH«dar&  So  the  only  real  question  we 
caa  make  out  of  the  ai^nment  going  to  the 
Invalidity  of  the  ordinance  is  the  contmtion 
ttat  It  is  Told  becanae  of  the  preKTiMng  of 


the  condition  which  shall  call  for  the  re- 
moval of  a  wooden  building  from  the  fire 
limits,  to  wit.  its  damage  "to  an  amount 
greater  than  one-half  of  its  present  value." 
That  this  prescribing  of  such  condition  as 
cause  for  removal  of  a  building  does  not 
render  the  ordinance  void  is  made  plain  by 
our  decision  in  Davison  v.  Walla  Walla.  02 
Wash.  453,  100  Pac  981,  21  L.  R.  A.  (N.  S.) 
454,  132  Am.  St.  Rep.  9S3,  wherein  it  is 
held  that  an  ordinance  providing  that  a 
building  damaged  to  the  extent  of  30  per 
cent  of  Its  value  should  be  removed  from 
the  fire  limits  Is  valid  and  within  the  pow- 
er of  the  city  to  enact  Among  the  powers 
expressly  given  to  municipalities  of  the 
fourth  class  we  find  In  Rem.  Code,  {  7732, 
the  following: 

"Cities  of  the  fourth  dass  sie  herein  given 
the  power  to  establish  Are  Unlti  with  ^pet 
regulations.   •  •   * " 

We  are  quite  convinced  that  the  ordinance 
in  question  was  duly  passed  and  published, 
and  that  it  constitutes  a  valid  exerdse  of 
power  by  the  town,  in  so  far  as  we  are  hare 
called  upon  to  notice  Its  provisions. 

[4]  Some  contention  is  made  that,  even 
though  the  ordinance  be  valid  as  prescribing 
conditions  calling  for  the  removal  of  a  dam- 
aged building  from  the  flre  limits,  the 
threatened  action  of  the  town  officers  would 
be  arbitrary  and  without  authority  of  law, 
since  their  threatened  act  would,  if  consum- 
mated, be  without  any  previous  hearing  ac- 
corded to  appellant  as  to  whether  or  not  the 
building  had  .be^  damaged  more  than  one- 
half  of  its  value.  The  question  as  to  wheth- 
er or  not  such  summary  action  on  the  port 
of  the  town  officers  would  be  lawful  Is  not 
now  in  this  case,  because,  instead  of  so  pro- 
ceeding, the  town  officers  have  by  their  of* 
firmatlve  answer  and  prayer  in  this  case 
submitted  herein  for  Judicial  determination 
the  question  of  whether  or  not  the  town  has 
the  lawful  ri^t  to  have  appellant's  build- 
ing removed  from  the  fire  limits  of  town. 
In  the  state  of  the  pleadings  as  we  find  them 
in  this  case  it  is  apparent  that  the  tovra  of- 
ficers are  no  longer  seeking  to  summarily  re- 
move this  building,  but  are  affirmatively 
seeing  a  decree  of  a  court  of  equity  to 
force  its  removal  from  the  flre  limits,  the 
same  as  If  the  town  -were  plalntlfT  in  the 
case. 

We  now  come  to  a  controversy  between 
counsel  for  the  respective  parties  wblcb  to 
us  seems  to  render  it  ImpiMslble  for  us  to 
finally  decide  this  case  upon  this  appeaL 
What  we  have  said,  so  far,  reduces  the  ultt> 
mate  question  to  fae  decided  in  the  case  to 
this  question  of  fact :  Was  the  building  dam- 
aged by  the  flre  "to  an  amount  greater  than 
<me-half  of  Its  present  value?  "  Had  refqpeo- 
tlve  couns^  refrained  from  their  seeming  at- 
tempt to  stipulate  that  the  validity  of  the 
ordinance  should  be  the  all-contndliiic  qjoAh 
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tion  In  the  case,  we  would  not  be  In  our  pres- 
ent dlfldculty;  for  then  this  question  of  fact 
as  to  the  amount  of  damage  to  the  building 
would  have  been  tried  out  in  an  orderly 
way.  Bnt  the  fact  remains  that  It  was  not 
80  tried  oat.  So  it  is  still  an  open  Question 
in  the  case  which  cannot  be  finally  deter- 
mined until  that  question  Is  settled.  Had 
that  question  of  fact  been  tried  out  and  the 
court  from  the  evidence  been  able  to  find 
that  the  building  was  damaged  more  than 
one-half  of  Its  value,  there  would  have  been 
ground  to  support  the  judgment  which  the 
court  rendered;  but  no  evidence  was  Intro- 
duced upon  that  question  in  behalf  of  the 
town  officers,  where  the  burden  of  proof 
rested  In  view  of  the  affirmative  relief  prayed 
for.  This  condition  of  the  case  plainly  came 
about  by  a  colloquy  of  uncertain  ultimate 
meaning  between  counsel  for  the  respective 
parties  occurring  during  the  trial,  in  which 
they  seemed  to  attempt  to  stipulate  that  the 
validity  of  the  ordinance  should  be  the  all- 
controlling  question  In  the  case.  Counsel  for 
the  town  now  insist  that  the  stipnlatlon 
amounted  to  an  admission  on  the  part  of  ap- 
pellant that  the  building  had  been  damaged 
more  than  one-half  of  its  value ;  while  coun- 
sel for  appellant  Insist  that  such  Is  not  its 
meaning.  Now,  whatever  may  be  said  as  to 
the  meaning  of  this  claimed  stipulation,  we 
think  it  aufficirat  to  say  that  we  are  quite 
convinced  that  It  In  no  ev^t  amounts  to  an 
admission  on  the  part  of  appellant  or  his 
counsel  that  the  building  was  damaged  more 
than  one-half  of  Its  value.  It  Is  true  that 
fit  the  conclusion  of  counsel's  colloquy  the 
trial  Judge  made  this  remark: 

"The  question  of  value  or  damage  more  thauL 
SO  per  cent  are  now  alt  out  of  the  case." 

nils  seemed  to  be  the  learned  judge's 
opinion  of  the  meaning  of  the  attempted 
stipulation;  but  even  this  remark  of  the 
learned  judge  leaves  us  in  the  darli.  We  do 
not  gather  therefrom  that  the  stipulation 
means  an  admission  on  the  part  of  appellant 
or  his  counsel  that  the  building  was  dam- 
aged more  than  one-half  of  Its  value.  The 
trouble  with  the  present  condition  of  the 
case  is  that  that  question  of  fact  cannot  be 
eliminated  and  the  case  finally  decided  up- 
on its  merits;  and  particularly  It  cannot  be 
eliminated  and  the  case  decided  npon  its 
merits  by  the  granting  of  the  affirmative  re- 
lief whlcb  the  trial  court's  judgment  pur- 
ports to  grant.  If  the  attempted  stipulation 
Of  counsel  had  amounted  to  an  admission  by 
appellant  that  the  building  had  been  dam- 
aged more  than  one-half  of  its  value,  as  we 
find  was  the  stipulation  in  Davison  v.  Walla 
Walla,  52  Wash.  453,  100  Pac.  081,  21  L.  B. 
A.  (N.  S.)  454,  132  Am.  St.  Rep.  983,  by  ref- 
erence to  the  original  record  in  that  case, 
we.  could  of  course  sustain  the  trial  court's 
judgment;  but  this  judgment  does  not  rest 


I  upon  either  admission  or  proof  touching  that 
question  of  fact. 

We  feel  constrained  to  hold  that  the  judg- 
ment of  the  superior  court  must  be  reversed, 
and  that,  In  view  of  the  condition  we  find 
this  record  In,  the  case  must  be  remanded  to 
that  court,  with  directions  to  try  out  the 
question  of  fact  as  to  whether  or  not  the 
building  has  been  damaged  more  than  one- 
half  of  Its  value,  and  render  Its  judgment 
accordingly,  as  it  may  so  find  upon  compe- 
tent evidence  touching  that  question  of  fact. 
Appellant  will  recover  hla  costs  Incurred  up- 
on this  appeal. 

MACKINTOSH,  HOTEY,  and  MAIM,  JJT.. 
cmcur. 

HOLOOHB,  3.  I  dlasent  In  my  opinion 
appellant  admitted  that  the  bnlldlng  was  de- 
stroyed to  the  extent  of  more  than  one-half 
of  its  value,  and  the  trial  judge,  with  bis 
usual  care  and  conslderatlonr  explldtly 
called  that  admission  to  the  att^tion  of 
counsel,  and  no  contradiction  or  reservation 
was  made  thereto.  Counsel  seemed  to  rely 
wholly  on  the  Invalidity  of  the  ordinance 
and  proceedings. 

It-  is,  to  my  mind,  unnecessary  and  use- 
less to  remand  the  case  for  trial  upon  that 
issue.  As  an  issue  it  was  waived  to  the  trial 
court,  or  else  the  trial  coort  was  led  into  a 
trap. 

The  judgment  should  tw  affirmed  in  toto. 


(U»  Wash.  339) 

SOUTHERN   MINING   4  DEVELOPMENT 
CO.  V.  CU^RK.   (N0.  16914.) 

(Supreme  Court  of  WasUngton.   Hay  81, 

1922.) 

MiDSs  asd  BilRerais  «=»53— Evldssos  beM  to 
support  reoovery  frosi  assigsae  of  sption 
contract  for  the  price  thereof. 
Where  no  fraud,  deceit  or  coeroon  ap- 
pears, and  where  an  assignee  of  an  option 
contract  for  the  pnr^ase  of  mineral  lands 
agreed  to  pay  for  the  option  If  any  part  of 
lands  were  purchased  under  it,  he  cannot  de- 
feat a  recovery  for  the  price  of  the  assign- 
ment on  the  ground  that  he  canceled  and  aban- 
doned the  option,  and  purchased  a  part  of  the 
lands  under  a  new  agreement,  where  it  was 
shown  that  the  owner  of  the  land  ratified  ex- 
tensions of  the  option  to  assignors  covering  a 
period  within  which  assignee  purchased  a  part 
of  the  lands. 

Department  2. 

Ai^ieal  trom  Superior  Coort.  ^ing  Coun- 
ty ;  Augustus  Brawley,  Judge. 

Action  by  the  Southern  Mining  &  Develop- 
ment Company  against  B.  B.  Clark.  From  a 
Judtrment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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FarreU,  Sane  &  Stratton*  ol  Seattle,  for 
tI^>eUant. 

A.  C  Hougli,  of  Grants  Paas,  Or^  and 
Winter  S.  Martin,  oC  Seattle  fW  respondent 

HOLCOMB,  jr.  Beapondent  ned  for  and 
bad  judgment  against  appelant  for  Uie  sum 
of  12,200  upon  an  alleged  agreement  wbeiw- 
in  appellant  agreed  to  pay  that  sum  to  re- 
spondent In  case  be  exercised  an  option 
thereby  assigned  to  him  for  the  purchase  of 
certain  land  Is  Arkansas.  The  option  agree- 
ment covered  about  714  acres  of  land,  which 
were  believed  to  be  chiefly  valuable  for  the 
manganese  ore  contained  therein  at  a  time 
when  manganese  was  In  great  demand  and 
very  valuable. 

R^oDdent's  complaint  alleged  In  sub- 
stance that  prior  to  May  28.  Idl8,  It  bad, 
through  its  agent,  J.  B.  Champlaln,  secured 
an  optlcm  In  writing  from  the  owners  and 
their  agent  of  the  Arkansas  lands  described 
in  the  complaint,  by  the  terms  of  whlcli  It 
was  given  the  right  and  privilege  of  pur- 
duisiDg  the  lands  described  therein  for  an 
average  sum  of  $2S  per  acre  from  the  own- 
ers of  the  lands,  untU  June  10,  181S.  The 
complaint  alleges  the  execution  of  the  option 
agreement  of  May  28,  1918,  which  Is  fully 
set  forth  as  an  exhibit  attached  to  the  com- 
plaint, and  that  thereafter,  in  conformity 
with  the  contract,  an  agent  of  appellant 
w^t  to  Arkansas,  and,  after  examination  of 
the  lands  under  option,  negotiated  with  cer- 
tain of  the  owners  of  the  lands,  and  by  and 
through  such  negotiations  secured  an  ex- 
tension of  the  option  for  a  period  of  30  days 
from  June  10.  1918,  and  a  further  extension 
thereof,  and  on  July  17,  1918,  and  after  an 
examination  of  the  lands,  purchased  124 
iicres  of  the  lands  from  the  owners  thereof. 
It  is  then  alleged  that  by  reason  of  such 
facts  there  Is  due  and  owing  from  the  ai^l- 
lant  the  sum  of  924!00.  no  part  of  which  has 
been  paid. 

Ai^llant's  answer  admits  that  be  entered 
into  the  contract  set  up  by  respondent,  and 
as  an  affirmative  defense  alle^tes  that,  after 
the  execution  of  the  written  contract  set  out 
in  responde'nfs  complaint,  appellant  sent 
his  agent,  W.  J.  Rogers,  to  Investigate  the 
Ispds,  and  thereafter,  on  June  10,  1918,  no- 
tffled  resp<nident  that  no  lands  would  be 
purchased  under  the  option,  and  that  appel- 
lant would  insider  the  option  terminated, 
and  that,  after  the  termination  of  the  option 
and  contract  on  June  10,  1918,  and  after  the 
abandonment  of  the  same  by  respondent  and 
appellant,  appellant,  through  his  agent,  Rog- 
ers, entered  into  ft  subsequent  agreement 
with  respondent,  by  the  terms  of  which  ap- 
pellant agreed  to  and  did  purchase  approxi- 
mately 126  acres  of  land*  in  Arkansas,  at 
an  agreed  price  of  $25  per  acre. 

The  affirmative  allegationB  of  the  answer 
were  dented  by  reply. 

Ai^>ellant*a  anrignments  of  error  aU  re- 


late to  the  claim  that  the  evidence  waa  In- 
sufllcient  to  justify  the  court's  findings,  de- 
cision, and  subsequent  Judgment  thereon. 
The  option  for  the  purchase  of  the  714  acres 
recites  the  consideration  of  |>lf  receipt  of 
which  is  acknowledged,  and  provides  that 
the  appellant  should  first  proceed  and  ex- 
amine the  land  in  such  manner  as  he  should 
^ect  for  the  purpose  of  determining  its  val- 
ue, and,  should  he  be  satisfied  with  the  na- 
ture, quality,  value,  and  title  to  the  proper- 
ty, he  would  pay  the  sum  of  $25  per  acre  to 
the  original  owners  for  all  or  any  part  of 
such  property  as  he  might  elet^  to  obtain, 
first  being  satisfied  by  the  usual  customary 
method  of  abstract  of  title  that  the  respond- 
ent had  merchantable  title  therein  and 
thereto.  There  were  provlalfms  for  the  first 
payment  of  (2,200  as  the  purchase  price  of 
the  option,  and  the  further  sum  of  ¥6,000 
from  the  sale  of  ore  taken  from  the  proper- 
ty, and  the  farther  sum  of  $25,000  from  the 
net  receipts  from  the  sale  of  ore  from  the 
land. 

As  originally  drawn  by  the  attorney  on- 
ployed  by  appellant,  one  paragraiA  of  ttie 
contract  read  as  follows: 

'^t  is  understood  that  the  partr  «t  the  second 
part  shall  first  proceed  to  the  land  and  examine 
the  property  In  such  manner  as  he  may  elect 
for  the  purpose  of  determining  ita  value,  and, 
should  the  party  of  the  first  part  be  satisfied 
with  the  natare,  quality,  value,  aod  title  of  the 
property  in  the  first  party,  be  will  agree  to 
pay  the  sum  of  $25  per  acre  In  the  manner 
hereinafter  stated  ap<»i  first  being  satisfied  by 
the  usual  and  castomary  method  ot  abstract  of 
title  thst  the  first  party  has  merchantable  tMe 
therein  and  therato.** 

This  paragraph  waa  objected  to  by  ofltcers 
and  agents  of  re^ondent,  for  the  reastti 
that  it  did  not  clearly  appear  that  Clark 
should  pay  the  purchase  price  of  the  option, 
that  Is,  ^,200,  In  the  event  he  should  see 
fit  to  take  less  than  the  total  acreage  of  the 
option,  which  was  714  acres.  After  some  dis- 
cussion as  to  the  advisability  of  a  change 
In  that  regard.  Olark  agreed  to  the  diange 
and  personally  struck  out  with  his  pen  the 
words  "In  the  manner  hereinafter  stated" 
Immediately  af  t»  tbe  words  "$25  per  acre." 
and  inserted  with  his  pen  tbs  ft^owlng 
words: 

"To  the  original  owners  for  all  <w  any  part  of 
said  land  as  par^  of  tiie  second  part  (appel- 
lant) may  elect" 

Under  this  paragraph  of  the  contract  as 
BO  changed,  respondent  contends  that  It  Is 
clear  that  Clark  agreed  to  pay  the  company 
$2^200  as  the  purchase  price  of  the  <H>tion, 
provided  he  should  elect  to  take  any  part  of 
tbe  714  acres  offered  to  him  In  the  option 
agreement;  that  he  did  first  elect  to  take 
204  acres,  and  afterwards  did  take  124  acres 
paying  the  original  owners  therefor,  and 
that  therefore  he  la  boond  by  ,lils  agreement 
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to  paj  th%  $2^200  AS  tbe  puicbaM  price  of 
tlw  optloD. 

Tbere  is  mudi  cooHlct  in  the  evidence  as 
to  wbat  was  done  after  appellant  sent  bis 
representative  to  Arkansas  to  investigate  the 
land.  Rogers  was  not  only  tbe  representa- 
tive of  appellant,  bnt,  as  it  developed  at  tbe 
trial,  was  a  Joint  raiturer  with  appellant  In 
tbe  project 

Several  ambiguous  and  confusing  tele- 
grams were  sent  from  Arkansas  to  appel- 
lant and  to  tbe  officers  of  respondent,  and 
appellant  contends  that  on  June  6. 1918,  Rog- 
ers terminated  the  option  agreement,  and 
later,  on  June  10  or  11,  entered  Into  a  new 
agreemeDt  whereby  appellant  and  Rogers 
were  to  pay  f30  per  acre  and  20  per  cent, 
commission  te  be  paid  out  of  royalties.  On 
the  other  hand  Ghamplaln,  who  was  tbe  rep- 
resentative of  respondent  in  Arkansas,  con> 
tends  that  the  offer  of  $30  per  acre  and  a 
qranmission  of  20  pw  cent,  was  for  entirely 
lUfferent  tracts  of  land,  bebig  860  acres,  op- 
tions on  which  bad  been  obtained  by  one 
Renldi,  and  who  was  negotiating  for  the 
sale  thereof  as  manganese  ore  lands.  There 
is  evidence  on  the  part  of  respondent  that 
It<^era  was  inimical  to  the  contract  as 
drawn  between  appellant  and  respondent, 
and  determined  to  defeat  the  contract  from 
tbe  start.  This  la  denied  by  Beyers.  It  is 
dear,  however,  from  all  the  testimony,  that 
Rogers,  after  his  Investigation,  determined, 
as  he  had  a  right  to  do  under  the  option 
agreement  between  respondent  and  appel- 
lant, that  most  of  the  tracts  optioned  were 
not  satisfactory  and  settled  down  to  two 
tracts  containing  about  204  acres,  owned  by 
two  men  named  Patterson.  According  to 
Caumplaln,  the  r^resentattve  of  respondent 
the  options  on  thrae  lands  would  expire  on 
Job*  10  (June  9  falling  on  Sunday),  that  be- 
ing 30  days  after  May  9,  when  the  Patter- 
sons had  gXven  their  optimts  to  one  Hamp- 
ton, their  agent  autborl^  to  sell  their 
property.  It  was  Hampton  who  entered  In- 
to tbe  option  agreement  with  Ohamplain  for 
the  sale  bf  the  714  acres  of  land  supposed 
to  contain  manganese  ore.  Hampton  was 
ther^ore  the  primary  or  immediate  agent  of 
the  Pattersons.  There  Is  some  contention 
that  tbe  option  from  tbe  Pattersons  bad  ex- 
pired prior  to  the  time  the  option  from 
Hampton  to  res^ndent  would  expire — that 
Is,  that  they  gave  their  options  to  Hampton 
on  May  4,  to  continue  for  30  days — and  the 
option  woold  therefore  expire  on  June  4, 
and  consequMitly,  after  June  4,  1918,  re- 
spraident  and  Its  agents  had  no  options  to 

■en. 


That  cfmtwtlon  cannot  t%  sustained,  for 
the  reason  that  the  Pattersons  ratified  the 
options  Hampton,  their  agent  had  given  re- 
spondent and  actually  renewed  th^  orally 
for  another  period  of  80  days,  and  later  for 
another  period.  These  transactions^  appe- 
lant contends,  were  transactkms  directly 
with  Rogers,  and  had  nothing  to  do  with  the 
options  theretofore  granted  to  Hampton,  and 
by  Hampton  to  respondent  and  by  respond- 
ent to  appellant  Tbere  is  testimony,  how- 
ever, tending  to  show  that  Ghamplaln  and 
Hsmpton  attempted  to  procure  an  extension 
of  the  options  from  tbe  Pattersons  on  a  pri- 
or date,  June  6,  and  failed  at  that  time,  bnt 
afterwards  returned  In  company  with  Rog- 
ers, and  then  procured  an  oral  agreement 
from  the  Pattersons  whereby  the  Pattersons' 
power  of  attorney  to  Hampton  and  option 
to  sell  was  extended  30  days  upon  the  pay- 
ment to  them  of  flSO.  fSO  to  be  paid,  and 
which  was  paid,  to  one  of  the  Pattersons, 
and  $100  to  be  iMld,  and  which  was  paid,  to 
tbe  other  Patterson,  by  Rogers.  Champlain 
testifies  that  this  extension  of  90  days  was 
agreed  upon  by  Rogers  snd  Hampton,  and 
was  distinctly  and  definitely  understood  to 
be  an  extension  of  Hampton's  original  pow- 
er of  attorney  or  option  from  the  Patter- 
sona. 

The  trial  court  accepted  Cbamplaln's  Ter- 
sion  as  to  tbe  dealings  with  tbe  Pattn-son 
.lands,  and  tbe  options  therefor,  finding  that 
the  Hampton  option  was  extended,  and  that 
respondent's  option  waa  ^tended  after  June 
10.  The  Patterstm  lands  were  portions  of 
the  714  acres  InvidTed  in  ttie  agreemrat  be- 
tween these  parties. 

The  trial  court  had  the  advantage  of  see- 
ing and  hearing  the  witnesses,  and  there- 
fore was,  as  we  have  always  held,  much  bet- 
ter able  to  Judge  of  their  credibility  than 
are  we,  although  it  may  have  been  an  im- 
provident bargain  for  appellant  it  waa  of 
bis  own  making.  The  parties  dealt  with 
each  other  at  arm's  length,  and  tbere  Is  not 
involved  in  this  case  any  dement  of  fraud, 
deceit  or  coercion.  It  Is  almost  »itirely  a 
question  of  fact.  It  Is  somewhat  similar  to 
the  case  of  Hunner  t.  Mulcahy.  45  Wash. 
365.  88  Pac.  521. 

We  are  unable  to  say  that  the  evidence 
preponderates  in  any  way  against  the  find- 
ings of  the  trial  court,  and  most  therefore 
affirm  tbe  Judgment 

Judgment  affirmed. 

PABKER.  O.  J.,  and  MAIN.  MACKIN- 
TOSH, and  HOVHT,  JJ.,  concur. 
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WaslL)  MTKA  0A8UALTT  A  SUBETT  CO.  r.  SEAOIT  COUNTY 

<107  F.) 

(lao  wub.  tsi) 

>ETNA    CASUALTY    &   SURETY    CO.  v. 
SKAGIT  COUNTY  et  al.   (No.  16930.) 


(8aprem«  Court  «f  Waohfaiftoii.  Jiiiu  1, 
1922.) 

1.  SibregattoB  «=>4I  (ft)— EvidMKO  Iwld  iisaf- 
IclMt  to  sJww  oouBty  bmil  oooMat  of  anroty 
to  piv  neioy  to  buk  whloh  tnaaoed  romd 
ooatrastor. 

In  an  action  by  a  bonding  company  Bgainst 
a  cooaty  to  recovar  tor  ita  vrongfnl  payment 
to  a  bank  finandng  a  contractor  to  the  extent 
ot  the  company's  liability  for  dalms  filed,  evi- 
dence hdd  inanfBdent  to  show  the  money  was 
paid  witb  the  knowledfe  and  consent  of  the 
company. 

2.  SabrogatlBR  «»7(l)— Bask  wblob  flaanced 
MMtraetor  kaa  lO  elala  to  moaay  to  ba  with- 
hold •«  tha  eontract. 

Id  view  of  Rem.  Gode  1915,  I  1169,  as 
amended  bj  Laws  1915»  p.  61,  I  1,  providing 
fliat  an  read  contractors  shall  gir*  bond  to  in- 
sure payment  ot  jast  daims,  except  claims  for 
money  loaned  on  the  contraet,  a  requirement  in 
the  contract  tliat  the  coonty  shall  retain  20  per 
cent,  of  the  contract  price  to  satisfy  liens  has 
the  effect  of  creating  a  trust  fond  for  the  ben- 
efit of  auretiea  <«  the  bond,  and  &  bank  whidi 
financed  the  oontractor  baa  no  tlalm  thereto. 

8.  SvbrooatloB  «=>7(i)— Coaaty  held  liable  to 
sarety  for  money  pidd  to  bank  whioh  flnanoed 
road  oontraotor. 
Under  a  county  road  contract  providing  for 
the  retention  of  20  per  cent,  ot  the  eontract 
price  to  aatufy' liens,  where  the  coun^  paid 
the  money  to  the  bank  which  financed  the  con- 
tractor, without         knowledge  and  consent 
of  the  bonding  company  and  while  other  claims 
vere  pending.  It  Is  liable  to  the  bonding  com- 
pany for  the  daims  which  could  hare  been  paid 
out  of  the  money  paid  to  the  bank. 

4,  Sihrogattos  «=»7(()— Verbal  statemeat  of 
••■tractar  that  all  debts  were  paid  held  not 
a  aiflleleat  oanpllanoe  with  the  contract. 
Under  a  cotmty  road  contract,  providing 
that  before  final  payment  the  contractor  shall 
show  to  the  "satisfaction"  ot  tha  county  that 
all  jost  debts  tor  labor  and  material  are  paid, 
the  making  of  the  final  payment  on  the  sole 
vwbal  statement  of  the  contractor  and  without 
making  an  investigation  was  not  a  suffident 
compliance  with  the  contract,  and  a  surelr  on 
the  ctmtraetor'a  bond  who  satisfied  unpaid 
daima  was  entitled  to  recover  from  the  county 
money  improperly  paid  and  to  which  It  was 
entitled  to  look  for  indemnity. 

Department  2. 

Appeal  ftom  Superior  Court,  Sndbomisb 
County;  Angnatas  Bn^ey,  Judge.  . 

Action  by  the  iEtna  Camulty  ft  Surety 
Company  aealnst  T.  L.  Grant  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals adversely  to  defendant  Skagit  Coun- 
ty. Reversed  and  remanded,  with  directions. 

Codley.  Horan  &  Mnlvlhill,  of  Everett,  for 
VpellftiiL 
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W.  U  Brlckey  and  W.  H.  Hodse,  botb  of 
Ht  Vernon,  for  iwpondent. 


MAIN,  J.  The  platQtifl  l»roaght  this  ac- 
tion to  recover  damages  against  the  defend- 
ant county  because  It  bad  payed  out  money 
on  a  road  contract  which  the  plaintiff  claim- 
ed was  to  Its  prejudice,  ^ere  are  other  de- 
fendants, but  the  principal  controversy  was 
between  the  plaintiff  and  the  county.  The 
trial  resulted  In  a  Judgment  adverse  to  the 
contention  of  the  plaintiff,  and  It  appeals. 

■nie  facts  necessary  to  present  the  ques- 
tions for  determination  may  be  summarized 
as  follows:  On  August  27,  1917,  the  re- 
spondent, Skagit  County,  entered  Into  a  con- 
tract with  T.  li.  Grant  and  U  P.  Brvlg,  co- 
partners under  the  firm  name  of  Grant  & 
Ervlg,  for  the  construction  of  a  certain  road 
in  that  county  known  as  the  Cook  road.  The 
contract  price  was  approximately  $60,000. 
The  COTitract  provided  that  upon  the  request 
of  the  contractor  partial  payments  should  be 
made  as  set  forth  therein  each  month,  which 
payments  were  not  to  exceed  80  per  cent,  of 
the  estimated  value  of  the  work  done,  which 
estimate  was  to  be  made  by  the  county  en- 
gineer. Final  payment  was  due  under  the 
contract  within  30  days  from  completion  of 
the  work  and  when  the  same  was  evidenced 
by  a  certificate  from  the  engineer  for  the 
county.  The  contract  further  provided : 

"That  before  making  such  final  payment  the 
contractor  shall  show  to  the  satisfactioD  of 
tiald  Skagit  county  that  all  just  debts  due  for 
labor  performed  or  material  furnished  the  said 
contractor  have  been  paid." 

As  the  work  progressed,  from  time  to  time 
payments  were  made  upon  the  estimate  of 
the  engineer,  and  on  September  8,  1919,  at 
the  time  of  the  final  acceptance  there  re- 
mained In  the  possession  of  the  county  ap- 
proximately 20  per  cent  of  the  amount  earn- 
ed by  the  c<mtractors  under  the  contract. 
While  the  wor!^  was  in  progress,  two  claims 
were  filed  against  the  contractors  and  against 
the  bond,  one  by  the  Aft  Baker  Contracting 
Company,  for  $1,7ES0.72,  and  one  by  J.  H.  Bur- 
msater  for  $208JS0.  After  the  acceptance  of 
the  work  and  before  the  expiration  of  30 
days,  or  on  October  7,  1919,  another  claim 
was  filed  in  the  sum  of  $5,976.56.  On  Sep- 
tember  15, 1919,  and  before  the  SO^ay  period 
q)eclfied  In  the  contract,  the  county  paid 
out  of  the  money  It  then  had  to  C  B.  Bing- 
ham &  Co.,  a  banking  Institution,  the  sum  of 
$9,000,  leaving  a  balance  ot  only  $MOS.U  for 
the  payment  of  claims. 

The  appellant  was  surety  for  the  faithful 
performance  of  the  contract  Thereafter  the 
appellant  brouglit  this  action,  daimlng  tliat 
the  county  had  wrongfully  paid  out  the 
¥9,000  and  sought  recovery  against  It  to  the 
extent  to  whldi  It  would  be  liable  upon  its 
bond  for  the  claims  filed.    The  claimants 
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vere  parties  to  the  action,  and  the  claims  of 
the  S^ffert  Company  and  the  Mt.  Baker 
Contracting  Company  were  adjudged  to  be 
valid.  The  court  apportioned  the  balance 
In  Qie  possession  of  the  county  to  these 
claims  and  entered  Judgment  against  the 
surety  for  the  balance. 

[1]  The  first  qnestton  Is  whether  a  pay- 
ment of  the  $9,000  to  the  bank  which  was  an 
assignee  of  the  contractors  was  with  the 
knowledge  and  consent  of  the  appellant  A 
earful  examination  of  the  record  discloses 
'  that  there  is  no  evldrace  from  which  it  can 
be  found  that  audi  payment  was  made  with 
the  knowledge  or  consent  of  the  surety  com- 
pany. The  representative  of  the  surety  com- 
pany who  had  charge  of  the  matter  of  Is- 
suing the  bond,  and  who  at  one  time  visited 
the  county  for  the  purpose  of  looking  over 
the  situation,  expressly  denied  any  knowl- 
edge or  consent  There  was  no  afflrmattve 
evidence  frmn  which  such  knowledge  or  con- 
sent could  be  Inferred.  It  is  true  that  the 
repres«itative  of  the  company  testified  that 
when  he  visited  the  coun^  he  called  at  the 
bank  and  bad  a  conversation  with  one  of  the 
officers  with  reference  to  the  contract  This 
was  while  the  work  was  In  progress,  and 
the  conversation  was  only  to  the  effect 
that  the  r^>resentaUve  (tf  tlie  company 
thoui^t  that  the  bank,  after  having  advanced 
some  money  to  the  ccmtractors,  should  In 
fairness  to  them  make  farther  advance,  for 
the  reason  that,  the  bank  having  undertaken 
to  finance  the  contractora,  it  was  too  late  for 
them  to  call  upon  any  other  bank  for  that 
purpose.  The  officer  of  the  bank  with  whom 
the  conversation  took  place  had  no  monory 
of  the  conversation  or  of  the  person  with 
whom  be  talked.  This  evidence  has  no  tend- 
oicy  whatever  to  show  tiiat  the  99,000  was 
subsequentiy  paid  out  to  the  bank  with  the 
knowledge  or  consent  of  the  appellant 

[2]  Hie  next  question  la,  assuming  that 
the  money  borrowed  from  the  bank  went  in- 
to labor  and  mateiial  for  the  contract  wheth- 
er the  bonding  company  Is  In  a  position  to 
guesUoD.  the  payment,  since  upon  the  bond  it 
would  have  been  liable  for-  such  labor  and 
material  If  they  had  not  been  paid  for  out 
of  money  borrowed  by  the  contractors  from 
the  bank.  In  this  conoection,  the  respondent 
cites  the  case  of  Puget  Soimd  State  Bank  v. 
Gained,  83  Wash.  446,  144  Pac.  608,  Ann. 
Cas.  1916A,  767.  In  that  case  a  bank  was 
^rmitted  to  recover  from  the  bonding  com- 
pany money  which-  It  had  advanced  upon  a 
i-ontract  and  which  money  had  been  used  by 
the  contractors  for  labor  and  material.  The 
decision  was  rested  upon  the  provisions  of 
the  contract  then  under  consideration.  The 
case  Was  decided  on  I>ecember  11,  1914.  At ; 
the  sbbsequent  sesston-  'Of  tiie  Le^lature, 
lAwa  of  3915,  c.  28,  S  1,  aecUen  IIW  of  Bem- 
ington'B  Code^  wu  ameoded.  In  wUcIl  It 
was  provided: 


"That  the  provisIoDS  of  this  act  shaD  not 
apply  to  any  money  loaned  or  advanced  to  any 
such  contractor,  sabcontractor  or  other  person 
in  the  performance  of  any  sudi  work.** 

By  this  amendment  the  Legislature,  in  ef- 
fect abrogated  the  rule  of  the  Galuccl  Cas& 
The  bank  that  drew  the  $9,000  as  assignee 
of  the  contractors  had  no  claim  which  it 
could  enforce  against  the  surety  company  fbr 
the  moneys  which  it  had  loaned  or  advanced 
to  the  contractors.  The  20  i>er  cent  which 
was  to  be  held  for  30  days  was  a  trust  fund 
for  the  benefit  of  creditors  and  collectible 
claims,  and  was  also  a  fund  to  which  the 
bonding  company  had  a  ri^t  to  look  for  In- 
demnity. In  Denham  v.  Pioneer  Sand  ft 
Gravel  Co.,  IM  Wash.  357,  176  Pac.  383,  It 
was  said: 

fact  that  tfala  20  per  cent  is  also,  and, 
it  may  be,  principally  was,  held  for  the  benefit 
of  the  laborers  and  materialmen  famishing 
work  and  material  for  public  work,  as  we  have 
held  in  the  following  eases:  State  ez  rel. 
Bartelt  v.  Uebes,  19  Wash.  689,  64  Pac  26; 
First  National  Bank  v.  Seattle,  71  Wash.  tS2. 
127  Pac.  887;  Blaryland  Casualty  Co.  v.  Wash- 
ington National  Bank,  02  Wash.  497,  168  Pac. 
688;  Northwestern  National  Bask  of  Belling- 
hatn  V.  Guardian  Casaalty  &  Guaranty  Co.,  93 
Wash.  635,  161  Pac  473,  yet  this  fund  is  a  trust 
fond  for  creditors  and  for  coDectibie  claims,  and 
is  also  the  bondsmen's  secnrlty,  as  indicated." 

[3]  The  county  in  paying  out  the  $9,000  to 
the  bank  within  the  30  days  flsed  by  the 
contract  failed  In  the  performance  of  its 
duty  to  the  prejudice  of  the  rights  of  the 
appellant,  and  for  this  the  county  is  llaUe. 
Maryland  Casualty  Co.  v.  Washington  Na- 
tional Bank,  82  Wash.  497, 158  Pao.  680.  The 
appellant  Is  entiUed  to  a  judgment  against 
the  coimty  to  the  extent  to  which  It  has  been 
required  to  pay  valid  claims  which  would 
have  been  x>aid  out  of  the  20  per  cent,  reserve 
fund  had  the  $9,000  warranty  not  been  given 
to  the  bank,  unless  the  county  should  pre- 
vail upon  the  next  question  to  be  discussed. 

[4]  The  next  question  is  whether  the  coun- 
ty performed  its  duty  in  requiring  a  show- 
ing on  the  part  of  the  contractors  that  all' 
valid  daims  had  been  paid  prior  to  the  time 
of  the  release  of  the  $9,000.  Under  the  pro- 
vlsloQ  of  the  contract  above  quoted,  it  wUt 
be  observed  that  the  contractor  was  re- 
quired to  "show  to  the  satisfaction"  of  the 
county  that  all  Just  debts  due  for  labcnr 
and  material  had  been  paid.  This  presents 
the  question  as  to  whether  a  showing  of  pay- 
ment of  the  debts  was  sufficient  to  Justify 
the  county  la  its  action.  The  two  claims  up- 
'  on  which  the  bonding  company  was  held 
liable  were  filed  in  the  office  of  the  county 
auditor.  When  T.  I*.  Grant,  one  of  the  con- 
tractors, made  demand  upon  the  county  for 
the  balance  due  under  the  contract  he  stated 
to  the  county  engineer,  and  also  to  the  chair- 
man of  the  board  of  county  commissionenp 
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that  all  debts  bad  been  paid.  Neither  the 
county  commissioners  nor  the  engineer  had 
any  actual  knowledge  that  the  claims  had 
been  lUed  In  the  auditor's  office.  They  made 
no  Investigation  at  the  time  the  $9,000  was 
paid  out  to  ascertain  whether  any  claims 
were  on  file.  The  erldence  shows  that  the 
payment  was  made  solely  upon  the  statement 
of  Grant,  one  of  the  contractors,  and  an  in- 
terested party,  that  the  debts  were  all  paid. 
This  was  done  In  the  face  of,  the  fact  that 
the  commissioners  knew  that  during  the 
progress  of  the  work  the  contractors  had 
had  difficulty  In  financing  It  Under  the 
contract,  before  the  commissioners  could  or- 
der the  money  paid,  they  were  under  obliga- 
tions to  require  a  showing  to  their  satis- 
faction that  all  debts  bad  been  paid.  Tbe 
language  of  the  contract  undoubtedly  means 
that  It  was  necessary  to  make  such  a  show- 
ing as  would  satisfy  a  reasonable  person  un- 
der all  the  circumstances  of  tbe  case.  To 
pay  out  the  $9,000  upon  the  uncorroborated 
word  of  one  of  the  contractors  when  an  In- 
vestigation of  the  claims  In  the  county  au- 
ditor's office,  whldi  was  In  the  same  building 
Iq  which  the  commissioners'  and  enf^eer's 
offices  were,  would  have  dlsdosed  the  true 
state  of  facts,  was  not  the  exerci^g  of  or- 
dinary business  prudence  and  was  not  meet- 
ing the  requirement  of  the  ccmtract  that  It 
should  be  shown  to  their  satisfactltHi  that 
the  debts  had  been  paid.  The  county  auditor 
Is  ex  officio  clerk  of  the  board  of  county  com- 
missioners, and  the  claims  were  pn^rly 
flled  in  tliat  office. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  enter  a  Judgment  in  accord- 
ance with  the  views  heielo  expressed- 

PARKER,  C.  J.,  and  MACKINTOSH,  HOL- 
COUB,  and  HOVBY,  JJ.,  concur. 


BARTON  V.  TOMBARI  et  al.    (No.  16974.) 

(Supreme  C!ourt  of  Washington.   Hay  23. 

1922.) 

1.  Appeal  Kid  error  «=>IOI  I  (l)~Trlal  court's 
flndiags  oa  oonflicting  evidence  not  disturbed. 

Where  teetiraony  as  to  mierepresentations 
indncing  tbe  execution  of  a  contract  for  tbe 
purchase  of  a  lot  was  conQicting,  tbe  findingn 
of  the  trial  court,  which  was  in  the  best  post- 
tioB  to  Jodge  the  facts,  will  not  be  disturbed. 

2.  Attorney  and  client  <^77  — Attorney's  au. 
thoHty  limited  to  oontfuctino  litisation  except 
as  expressly  autliarlzed. 

An  attorney's  authority  in  dealing  with  bis 
cheat's  affairs  is  limited  to  conductiog  litigation 
escept  in  so  far  as  he  may  be  expressly  author- 
ised. 


3.  Attoraey  aad  ellMrt  4ss|iei(l)  —  Attorney 
cannot  bind  ellent  by  sarrsadw  of  aay  iib- 
staatlaj  riekt 

While  an  attorney  may  adopt  any  course  he 
deems  best  calculated  to  secure  the  object  of 
bis  employment,  and  has  implied  power  to  use 
all  tbe  usual  means  to  that  end,  he  cannot,  un- 
der his  general  authority,  bind  his  client  by  any 
act  amounting  to  a  surrender  in  whole  or  in 
part  of  any  substantial  right. 

4.  Attorney  and  client  «=>IOI(l)  —  Attoraey** 
aots  In  demanding  authority  to  take  posses- 
sion of  property  to  effectuate  oancellation  of 
sale  held  not  binding  on  clients  as  resoission 
thereof. 

Tbe  acts  of  an  attorney  for  yendore  of 
property  under  an  installment  contract  contain- 
ing no  time  essence  or  other  provision  for  for- 
feiture, nor  any  provision  making  all  payments 
due  on  default  in  one  or  more  payments,  in  de- 
manding poBsesslon  after  the  purchaser  filed 
suit  to  rescind  the  contract,  and  in  accepting 
an  instrument  authorizing  him  to  take  posses- 
sion in  compliance  with  such  demand,  and  "to 
effectuate  the  cancellation  of  the  contract,"  did 
not  amount,  together  with  tbe  purchaser's  acts, 
to  a  rescission  of  the  contract,  in  tbe  absence 
of  evidence  that  vendors,  who  were  not  present 
when  such  acts  took  place,  authorized  or  rat- 
ified their  attorney's  conducL 

5.  Vendor  and  purchaser  ^=>29l— Vendor  nt 
entitled  to  defldenoy  Judgment  on  foreolo- 
sure  of  vendee's  equity  of  redemption. 

There  being  no  statute  as  to  deficiency  judg- 
ment on  foreclosure  of  contracts  for  the  sale 
of  land  as  in  the  case  of  mortgage  forediraures 
(Bern.  Code  1916.  1 1U9),  where  the  contrsct 
itself  makes  no  provision  for  a  deficiency  judg- 
ment, the  vendor,  in  case  of  default,  is  con- 
fined to  foreclosure  of  vendee's  equity  of  re- 
demption for  the  amount  due. 

Holcomb.  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
Oounty;  Wm.  A.  Huneke,  Judge. 

Suit  by  Lucy  Bartm  against  Vlto  Tombail 
and  another.  Decree  for  defendants,  and 
plalntllT  aweala.   Decree  modified. 

Harry  Rosenhaupt  and  Lndus  Q.  Nash, 
both  of  Spokane,  for  appellant 

VieA  S.  Duggan,  of  Spokane^  for  respond- 
ents. 

HOVET,  J.  On  June  1,  1920,  appellant  en- 
tered Into  a  contract  with  the  respondents 
for  the  purchase  of  a  lot  in  tbe  city  of 
Sp(^ane  upon  which  were  situated  two  dwell- 
ing houses.  The  contract  price  was  ^,000 
and  of  this  $700  was  paid  upon  the  execu- 
tion of  the  contract,  and  the  balance  was  pay- 
able In  Installments.  The  contract  does  not 
contain  any  time  essence  provision,  nor  any 
other  provision  for  forfeiture,  nor  any  pro- 
vision making  all  payments  due  upon  default 
in  one  or  more  payments,  but  merely  provides 
that,  upon  full  payment  being  made,  deed 
shall  be  delivered,  and  the  deed  and  a  copy 
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<tf  the  contract  plaoed  in  escrow,  and 
a  copy  of  tbe  contract  waa  recorded  In  the 
office  of  the  comity  auditor.  The  appellant 
was  given  immediate  possession  of  the  in-em- 
ises,  but  both  houses  were  raited  at  Inter- 
TalSt  and  the  actual  possession  has  been  that 
of  tenants  throughout  tbe  action. 

At  the  time  of  the  commencement  of  this 
action  appelant  resided  near  S).(>kane.  but 
respondents  left  the  state  upon  the  execution 
of  the  contract,  and  have  been  represented 
throughout  by  Fred  8.  Duggan,  their  at- 
torney. 

On  September  80,  1820,  aiv)611aat  filed  a 
complaint  seeking  the  rescission  of  this  con- 
tract and  tbe  restoration  to  bar  of  tbe  In- 
itial  payment  of  $700.  Tbe  ground  of  resda- 
slon  was  misrepresentation  as  to  the  condi- 
tlon  of  the  property  in  two  respects,  vis.:  It 
is  alleged  that  the  respondents  represented 
that  the  floors  In  the  houses  were  good  when 
in  truth  tb^  were  bad,  and  that  the  prop- 
erty was  connected  with  the  city  eewer  v/bm 
in  fact  it  had  cesspools,  and  no  city  sewer 
wM  available  exc^t  at  an  expoise  of  about 
¥1,000.  At  Uie  time  of  conmienclng  the  action 
an>^lant  also  applied  for  and  secured  a  writ 
of  attachment  agaiuat  the  property  contract- 
cd  to  be  conveyed. 

On  October  18,  ISUO,  there  waa  served  tbe 
loUowlng  Instrument: 

"In  the  Superior  Court  of  the  State  of  Wash- 
ington in  and  for  the  County  of  ^okane. 

"Lucy  Barton,  PlaintilE,  v.  Vito  Tombari  and 
rUomena  Tombari,  Defendants. 

*?)eDiaud  for  PosBeasion  and  Betom  ef 
Property. 

"To  Lucy  Barton,  and  to  Rosenhanpt  A  Grant 
and  Ledtts  6.  Naah,  Tour  Attorneys: 
"Tbe  undersigned  Tito  Tombari  and  Filomena 
Tombari  demand  poaseaaion  of  the  two  houses 
heretofore  bought  by  yon  from  na,  together 
with  the  furnitare  bought  aa  a  part  of  aaid 
property  in  said  contract,  with  the  keys  to 
the  premises,  which  you  wUl  forthwith  deliver 
to  the  undersigDed. 

"Dated  at  Spokane,  Washington,  October 
13th,  1920.  Tito  Tombari. 

"Filomena  Tombari, 
"By  Fred  S.  Duggan,  Attorney  and  Agent. 
"We  hereby  consect  to  the  surrender  of  aaid 
property  and  possession  thereof  is  hereby  giv- 
en to  defendant. 

"Personal  service  of  the  foregoing  demand 
for  poaseaaioD  is  hereby  admitted  on  us  at 
Spokane,  WaaUngton,  Oct.  13,  1020. 

"Boswhaupt  ft  Oront. 
'Oiodus  a  Nash.** 

Thereupon  a  meeting  took  place  In  the  of- 
hce  of  Mr.  Nash,  one  of  the  attorneys  for 
appellant,  Iietween  the  appellant,  her  attor- 
neys, and  Mr.  Dug^aii,  aa  attorney  for  Uie  re- 
^ndents.  There  la  some  controversy  as  to 
what  was  said  at  this  meeting,  out  we  do 
not  deem  the  conflict  as  material,  as  It  ter- 
minated in  the  following  written  instrument 
signed  by  the  ax^eUan^  and  accepted  bf  Mr, 
Uucgaas 


"Spokane,  WosUngton,  October  18, 1990. 
"Wr.  Fred  8.  Duggan,  Attorney  for  Ytto 
Tombari,  Sp<Aane,  Waahinxton— Dear  CHr: 
Pursuant  to  the  cancellation  of  the  contract  be- 
tween Lucy  Barton  and  Tito  Tombari  for 
purchiiHe  by  said  Lucy  Barton  of  lot  fourteen 
(14),  block  seventy-two  (72),  aubdivision  of 
school  section  sixteen  (18),  townsliip  twenty- 
five  (25),  range  forty-three  (43),  city  of  Spo- 
kane, and  in  compBanee  with  the  demand  mad« 
by  yon  for  tiie  surrender  of  seld  premises  and 
to  efTeetaate  the  eancellatlMi  of  the  centracC 
made  between  a^  parties,  you  are  antheriaed 
to  take  immediate  posaesaion  of  said  premises 
and  tliia  is  your  authori^  to  present  to  Mtm. 
Cady,  now  in  possession  of  the  amaU  house  on 
the  premises.   I  am 

"Tenrs  truly,  lira.  Lncy  Barton.** 

The  agreemest  aa  prepared  used  the  word 
"resdsston."  but  at  tbe  lequest  ot  Mr.  Doc- 
gan  tbta  was  dianged  to  "canceilatl<m." 

Tbe  teatlmtmy  <m  bebM  of  awellant  Is 
that  after  Mr.  Duggan  returned  to  bis  oittoe 
a  telephone  conversation  took  place,  in  wbUb 
tbe  attorney  for  sppdlant  a^ed  for  tbe  n- 
tum  of  tbe  $700  and  called  attention  to  tbe 
decision  of  this  eonrt  la  Jones  v.  Orove,  76 
Wash-  19.  185  Pac.  488.  It  la  not  disputed 
that  later  In  Che  same  day  Mr.  Duggan 
served  upon  tbe  attmmeys  for  appellant  tbe 
following:  ' 

"Oct  18,  loaoi 

"Mrs.  Lncy  Barton,  Mllwood,  Wash.;  Rosen- 
haupt  ft  Gnnt,  Attorneys— Dear  Madam  and 
Oeatlemen:  I  da^  to  make  plain  to  yon 
ttiat  the  letter  yon  banded  to  me  today  regard- 
ing the  property  sold  by  Tito  Tombari  to  Lacy 
Barton,  and  for  the  payment  ot  whldi  ahe  ia 
in  default,  is  not  accepted  as  a  cancellation  of 
the  contract. 

"In  your  complaint  in  this  action  yoa  tender- 
ed back  possession  of  tbe  property,  but  upon 
conditions.  I  thereafter  on  Oct.  13th  demanded 
the  poaseasioa  which  yon  tendered,  and  you  by 
writing  consented  to  sarrender  It  back,  and 
promised  to  get  the  keys  for  me.  Today  yon 
aaid  yon  were  ready  to  complete  redelivery  of 
the  property,  and  when  I  went  to  your  office 
you  delivered  instead  the  letter  of  the  18th  in 
which  yon  purport  to  cancel  the  contract  be- 
tween Tombari  and  Barton. 

"Possession  ia  demanded,  but  cancellation  is 
not.  We  mean  to  have  possession  and  enforce 
the  terms  of  the  contract  I  have  no  authority 
from  my  client  to  cancel  Us  contract,  but  have 
authority  to  take  poasession  of  the  pn^ertj 
and  foreclose  upon  the  same  to  enforce  his  con- 
tract. 

"Please  advise  me  promptly  whether  you 
mean  to  give  me  possession  under  these  dr- 
cnmetances,  which  are  the  circumstances  In 
mind  when  we  had  our  former  tolk,  or  whether 
yoo  dedine  to  give  poaaessioni  I  want  poasea- 
aion  without  any  string  to  it,  and  if  I  cannot 
have  It  from  yon  will  apply  to  the  eonrt  for  it. 
•Tours  truly.  Fred  S.  Duggan." 

On  Octobw  19  respondents  served  an  an- 
swer denying  the  allegations  of  misrepresen- 
tation and  praying  for  tbe  foreclosure  of 
their  contract  Thereafter  appellant  replied 
setttng  up  the  facts  we  have  referred  to  whldk 
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had  occarred  aAnce  the  commencement  of  the 
action,  and  alleging  that  respondents  were 
then  In  possession  of  the  premises,  and  de- 
manding relief  as  prayed  in  her  complaint. 
The  case  was  duly  tried  before  the  court, 
who  made  an  examination  of  the  premises, 
and  found  against  api>ellant  upon  the  charge 
of  fraud,  refused  to  treat  tbe  contract  as 
canceled,  but  entered  a  decree  of  foreclosure 
subject  to  a  provision  for  reinstatement  of 
the  contract  upon  the  payment  of  certain 
damages. 

The  personal  Judgment  was  for  the  sum  of 
1837.63,  being  the  amount  of  the  Installments 
th&i  past  due  and  unpaid.  The  decree  pro- 
rides  that  the  interest  of  the  si^Uant  In 
the  property  shall  be  sold  on  execution  and 
the  proceeds  applied  upon  the  Judgment,  and 
tne  respondents  were  given  Judgment  against 
the  appellant  for  any  detlclency. 

[1]  There  la  a  sharp  conflict  in  the  tes* 
timony  as  to  the  misrepresentations,  and  the 
trial  court  was  In  tbe  best  position  to  Judge 
the  facts. 

The  llrst  point  made  by  the  appellant  Is 
that  the  acts  of  the  attorney  for  the  re- 
qiKmdent,  together  with  the  acts  of  the  ap- 
pellant as  set  out  In  the  exhibits,  amounted 
to  a  resdaslon  of  the  contract,  and,  nnder 
Uie  authority  of  jr<Hie8  t.  Qrore,  supra,  en- 
titled the  appellant  to  recover  tbe  sum  which 
she  bad  paid  on  the  contract.  Kespondents 
were  not  present  when  these  acta  took  place, 
and  there  Is  nothing  In  the  record  to  indicate 
that  they  ever  anthoriaed  or  ntltied  the  con- 
duct of  Mr.  Duggan. 

[2, 1]  The  authority  of  an  attorney  in  deal- 
ing with  the  affairs  of  his  dlent  is  limited  to 
condacdng  litigation  except  in  so  far  as  be 
may  be  expressly  anUioiized ;  while  be  "may 
adopt  any  coarse  which  seenu  to  blm  best 
qkiDlated  to  secure  the  object  for  which  be 
was  employed  and  has  Implied  power  to  use 
■11  tbe  usual  and  ordinary  means  to  that 
end,  yet  be  cannot,  by  virtue  of  bis  general 
authority,  bind  bis  client  by  uiy  act  wbicb 
amounts  to  a  surrender  In  whole  or  in  part 
of  any  substantial  right"  6  C.  J.  060,  note 
A.  Of  the  cases  dted  the  tollowtaig  are  in 
ptdnt  in  this  case:  Fomeroy  v.  Prescott,  106 
U&  401,  78  Aa  898^  188  Am.  St  Bep.  847, 
21  Ann.  Gas.  674;  XMckerson  v.  Hodges,  4S 
N.  J.  Eq.  40,  10  Aa  lU;  I«wl8  t.  Dnaue, 
141  N.  T.  802. 88  N.  E.  822.  We  have  adopted 
tbe  same  princiyple  In  Tlmm  v.  Timm,  84 
Wash.  228,  76  Fac.  879;  Bndlong  v.  Bud- 
long,  81  Wash.  228,  71  Fm.  791.  ^e  point 
Is  not  covered  In  tbe  atyllabas  of  the  last 
esse;  but  Is  treated  on  page  236  of  81  Wash., 
on  page  798  of  71  Pac. 

[4]  U  we  M.iapt  the  omtmtion  of  appel- 
lant, tbe  attorney  for  teapondents  woidd  be 
b^  to  sacrifioe  practically  the  entire  sob- 
Jec^nlatter,  and  at  best  It  would  be  sadi  a 
compromise  as  Is  beyond  the  power  of  an 
attomey  to  make  In  the  absence  <^  exj^ess 
antbOTlty.  Weeks  on  Attcnneys  at  Law  Qtd 
20TF^ia 
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lild.)  471.  We  condude  that  tbe  trial  court 
was  right  in  refusing  relief  to  the  appellant. 

[S]  The  question  of  the  relief  to  be  award- 
ed to  tbe  respondents  is  more  difficult  of 
solution.  The  principle  of  foreclosure  on  be- 
half  of  the  vendor  has  been  sustained  In  the 
following  cases:  Sbelton  v.  Jones,  4  Wash. 
6»2,  30  Pac.  1061;  Roy  v.  Vaugban,  100  Wash. 
345,  170  Pac.  1010;  Taylor  v.  Interstate  In- 
vestment Co.,  75  Wash.  490,  135  i'ac.  240. 
In  none  of  these  cases,  however,  was  the 
right  to  a  deficiency  Judgment  passed  upon. 
In  Johnson  v.  McKimHHi,  46  Sla.  '388,  34 
South.  27^  It  is  stated: 

"We  know  of  no  authority  for  entering  a  de* 
ficiency  decree  in  actions  to  enforce  vendor's 
liens.  As  we  understand  it,  tbe  rule  of  pro- 
cedure in  giviog  deficiency  decrees  does  not  be- 
long to  a  court  of  equity,  unless  specifical^ 
conferred  by  statute  or  a  rule  of  eonrt" 

In  a  note  to  this  case  In  18  U  B.  A.  (N.  B.) 
674,  there  is  dted  in  si^port  of  tbe  same 
doctrine  Cobb  t.  Duke.  86  Miss.  60,  72  Am. 
uea  167,  but  it  is  there  stated  that  in  most 
of  tbe  states  a  defidmcy  judgment  may  be 
secured.  In  nearly  all  of  tbe  cases  dted, 
uowever,  the  deddon  provides  <mly  for  a 
poBonal  Judgment,  and  In  some  of  the  states 
the  qjedflc  right  to  a  deddent^  Is  given  by 
stetute.  In38Cyc  1876,  it  Is  stated: 

"But  tbis  right  to  a  deficiency  decree  does  not 
exist  unless  specifically  conferred  by  statute  or 
a  rule  tt  oourt" 

Two  cases  from  Alabama  are  dted  from 
which  It  appears  that  tUa  was  tbe  law  in 
Alabama  until  dianged  by  atatnte. 

By  the  cross-complaint  in  this  action  no 
personal  Judgment  was  demanded;  there  was 
a  general  prayer  for  sncb  rdief  as  tbe  court 
might  consider  equitable,  but  the  rdlef  q^ec- 
Ifled  was  the  foreclosure  of  tbe  cmtract, 
tte  sale  of  appellant^s  interest  In  tbe  real 
estate,  and  tbe  cancellation  at  the  record  evi* 
deuce  at  the  contract 

TbB  podtions  of  the  parties  on  the-  sale  of 
land  oa  contract  have  been  likened  to  that 
of  mortgagor  and  mortgagee,  and  theoretical- 
ly some  sudi  rdatlon  is  established,  but  prac- 
Ucally  tbe  transactions  are  quite  different; 
in  the  case  of  a  mortgage  tbe  purpose  of  the 
luider  is  to  make  a  ^fit  on  his  money  by 
way  of  interest  and  to  keep  rates  of  interest 
moderate  bis  protecti(ni  must  be  liberal,  both 
as  to  tbe  margin  of  security  and  as  to  tbe 
obligaticm  of  the  borrower.  In  tbe  sale  of 
land  on  contract  the  profit  of  tbe  creditor  Is 
In  tbe  price  he  secures,  and  to  obtain  this 
be  carries  the  dak  of  tbe  margin  between 
tbe  losn  value  and  tbe  sdliiv  value  of  tbe 
proporty  to  the  extrat  that  be  !■  not  covered 
by  his  Initial  payment 

In'tbe  case  of  mwtgage  f  oredosures  we  have 
express  statutory  direction  by  section  1110. 
Bern.  Code,  but  we  do  not  tanB  any  statute 
relative  to  contracts  of  this  cbaractmr;  and, 
as  tbe  contract  itsdf  makes  no  providon  for 
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this  remedy,  the  respondent  should  be  con- 
fined to  the  foreclosure  of  all  equity  redemp- 
tion of  the  appellant  in  and  to  the  property 
for  the  amount  now  due  upon  the  contract. 

The  decree  ai>pealed  from  will  be  modi- 
fied as  herein  indicated. 

PARKER,  O.  J.,  and  SfAIN,  J.,  concur. 

HOLCOMB,  J.  I  dissent  Mr.  Duggan  was 
not  only  attorney  for  respondents,  but  he 
was  their  agent  to  handle  not  only  their 
lawsuit,  but  their  property.  He  subscribed 
himself  as  "agent"  and  "attorney."  The  ab- 
sence of  respondents  from  t^e  city  and  state, 
and  other  circumstancee,  show  bis  agency. 
As  agent  for  lespondmts  he  had  other  and 
greater  powers  than  as  attorney.  The  au- 
thorities relied  upon  limiting  his  powers  as 
an  attorney  at  law  are  not  in  point  Appel- 
lants, upon  the  mutual  rescission  or  "cancel- 
lation" of  the  contract,  were  not  entitled  to 
anything  more,  or  to  the  return  of  the  money 
paid,  and  not  then  demanded  or  settled ;  but 
th«y  were  entitled  to  the  cessation  <d  the 
lawsuit  and  of  the  contrOTersy. 

<1SS  Cal.  727) 

HIQHFIELD  v.  BOZIO  et  al    (8.  F.  10244.) 

(Supreme  Court  of  California.  May  16^  1922.) 

Exeostora  aad  adnlalatrators  «s»(9— Exaoator 
not  boaad  to  employ  attoraey  deslgsatetf  la 

will. 

Amendment  to  Code  C^.  Proe.  1 1616.  pro- 
vldbig  that  an  attorney  for  an  administrator  or 
executor  on  notice  to  the  Interested,  parties 
may  apply  for  and  obtain  an  order  that  his  com- 
pensation be  paid  by  the  executor  or  adminii* 
trator  out  of  the  estate  In  his  hands,  does  not 
prevent  the  executor  of  an  estate  from  employ- 
ins  an  attorney  other  than  the  one  designated 
in  the  will,  rince  the  executor  is  liable  for  acts 
of  the  attorney. 

In  Bank. 

Application  by  Frank  Htghfleld  for  a  writ 
of  mandamus  to  ccnnpei  the  Superior  Court 
of  San  Francisco  (bounty  to  direct  the  exec- 
utor of  the  estate  of  Orlando  "E.  Bozlo,  Sr., 
to  employ  the  petitioner  as  attorney  In  the 
business  of  the  estate.  Writ  denied. 

Russell  P.  Tyler,  of  San  Frandsco,  tor 
petitioner. 

SHAW,  0.  J.  This  is  a  petition  for  a  writ 
of  mandate,  to  compel  the  superior  court  to 
direct  the  executor  of  the  estate  of  Orlando 
Bozlo,  Sr.,  to  employ  the  petitioner  as  attor- 
ney for  the  said  executor,  in  the  administra- 
tion of  the  said  estate. 

The  petition  is  based  on  the  fact  that  the 
will  of  the  decedent,  which  has  been  admit- 
ted to  probate,  contained  the  following  spe- 
ciflc  proTUttm: 


"I  direct  and  Bpecially  request  that  my  friend 
of  many  years  Frank  Highfield  tie  the  attorney 
of  record  and  for  the  estate  in  the  matter  of 
the  probating  of  my  estate." 

A  similar  prorlslfm  was  considered  by  this 
court  in  the  case  of  Estate  of  Ogler,  101  Cal. 
381,  86  Pac.  900,  40  Am.  St  Rep.  61.  In 
that  case  the  executor,  after  his  appoint- 
ment employed  other  attom^s,  and  the  at- 
torney designated  In  the  wlU  applied  to  the 
court  for  a  rerocaticm  at  the  appointment 
and  for  an  order  Oiat  he  be  entered  as  at- 
torney of  record  In  the  place  of  the  otbee 
attorneys.  The  court  bdow  denied  the 
plication,  nils  court  affirmed  this  ruling 
and  held  that  the  dlrectlfHi  In  ttie  will— 

"did  not  constitute  a  aelectiOD  which  was  bind- 
ing on  the  executor  but  was  simply  an  adTlsory 
provision  which  she  could  ifiaregard  if  ahe  chose 
to  do  so." 

Among  fibe  reasons  for  this  condnaiai,  the 
court  said  that— 

"if  the  attorney  employed  should  be  derelict  in 

his  duty,  and  should  receive  and  misappropriate 
funds  of  the  estate,  the  executor  would  be  lia- 
ble therefor  to  the  legatees  finder  the  wiD. 
This  being  so,  it  would  seem  to  Ik  neither  rea- 
sonable nor  right  to  hold  that  the  executor  of 
a  will  must  necessarily  accept  the  serrieea  of 
an  attorney  selected  by  the  testator." 

ms  decision  ia  conclusive  as  to  tbe  right 
of  the  petitioner  to  the  writ  of  mandate  pe- 
titioned for,  unless  the  rule  is  changed  by 
reason  of  an  amendment  to  section  1616  of 
tbe  (3ode  of  C^vll  Procedure,  which  has  been 
enacted  since  the  decision  in  the  Ogler  Case. 
One  of  the  reasons  given  In  the  Ogler  Case 
for  the  conclusion  of  the  court  In  that  case 
was  that,  although  the  executor  would  be 
allowed  as  a  part  of  his  expenses  the  rea- 
sonable fees  paid  to  the  attorney  and  ap- 
proved by  the  court  "still  aucb  allowance  can 
be  made  only  to  him.  and  not  to  Ihe  attor- 
ney." The  amendment  to  section  1616  pro- 
vides that  tbe  attorney  for  tbe  executor  or 
administrator,  upon  notice  to  the  interested 
parties,  may  apply  for  and  obtain  an  order 
that  his  compensation  be  paid  by  the  ex- 
ecutor or  administrator  out  of  tbe  estate  In 
bis  hands.  The  petitioner  claims  that  this 
removes  the  reasons  given  In  the  Estate  of 
Ogler  for  this  decision.  We  do  not  agree 
with  this  contention. 

Tbe  amendment  does  not  purport  to  take 
away  the  authority  or  power  of  the  execu- 
tor or  administrator  to  select  aud  employ  an 
attorney  to  advise  and  assist  him  In  the  ad- 
ministration of  the  estate,  nor  does  it  pur- 
port to  regulate,  or  affect  In  any  manner, 
the  exercise  of  that  authority  or  power.  It 
does  not  affect  the  principal  reasons  upon 
which  tbe  decision  In  the  Ogler  Case  was 
predicated,  nor  change  the  sound  policy  on 
which  it  resta    It  still  remains  true  that  tbe 
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executor  la  responsible  for  the  misconduct, 
ne^igence,  or  wont  of  skill  of  the  attorney. 
Hence  the  executor,  notwithstanding  that 
amendment,  should  be  allowed  to  make  his 
own  stiectioQ  of  attmney,  and  should  not  be 
bound  by  any  direction  ccmtalned  In  the  will 
of  the  testator. 
The  petition  for  a  writ  of  mandate  Is 

We  concur:  LBNNON,  J.;  WILBUR,  J.; 
SHUBTLEFF,  J. ;  LAWI>3R.  J. ;  SLOAMB, 
J.;  BIGHABDS,  Jnatlce  pro  tern. 


(1S8  Cal.  72Z) 

NEFF  V.  UNITED   RAILROADS  OF  SAN 
FRANCISCO.  (S.F.9430.) 

(Supreme  Court  of  Califomla.  May  15,  1922.) 

1.  Street  railroads  ^1 17(10)— Nes>lg«iiM 
falllBfl  te  ring  bell  held  for  Jury. 

Id  an  action  for  injaries  to  the  driver  of 
a  wagon,  struck  by  a  street  car  at  a  street  In- 
tersection, an  instruction  that  the  motorman's 
failure  to  ring  the  bell,  was  negligence  in  and  of 
itself  ktld  erroneous,  the  question  of  negU- 
genee,  under  the  circtunetances,  being  for  the 
jnry. 

2.  Street  railroads  «=98S(3),  117(5)— Care  re- 
qdred;  eegllgesoe  for  Jury. 

The  duty  owed  by  a  street  railroad  and 
persona  otherwise  using  the  streets  Is  mutual, 
and  each  is  held  only  to  the  exercise  of  ordinary 
care,  and  the  question  whether  eadi  performed 
bis  duty,  under  the  drcnmstaneea  presented 
is  ordinarily  one  for  the  jury. 

3.  Negligence  4=3136(14)— Oaestloi  for  Jary. 

It  is  within  the  province  of  the  trial  conrt 
to  declare  that  a  certain  state  of  facts  consti- 
tutes negligence  per  se,  only  when  the  sole  con- 
closion  that  can  be  drawn  is  that  there  was 
neglUtenoe  on  the  part  of  one  w  both  of  the 
parties. 

4.  Street  railroads  «=s8l  (5)— Fallirre  to  ring 
ball  not  exossed  by  excessive  speed. 

An  emergency  created  by  the  negligence 
of  a  motorman,  snob  as  the  operation  of  a  car 
at  an  excessive  rate  of  speed,  does  not  excuse 
hnn  from  ringing  the  bell. 

In  Bank. 

AKieal  fhMm  Saperior  Court,  01^  and 
County  of  San  Francisco;  George  H.  Oaban- 
L<)S,  Judge. 

Action  by  John  Neff  against  the  United 
Kailroads  of  San  Francisco.  From  a  judg- 
ment for  platntift,  defendant  appeals.  Re- 
versed. 

Wm.  U.  Abbott,  Wm.  M.  Gannon,  and 
Kiiigsley  Cannon,  all  of  San  FrandstK),  for 
appellant 

Jay  Monroe  Latimer,  of  San  Frandsco 
(J.  E.  Pembertim  and  Frank  M.  Ayer,  both 
of  San  Fraadsco,  at  conna^,  for  respondent 


LAWLOR,  J.  The  defendant,  United 
Railroads  of  San  Francisco,  appeals  from  a 
judgment  In  the  sum  of  fl,000  against  it 
and  in  favor  of  plaintlflt,  John  Neff,  In  an 
action  tried  by  Jury  fw  damages  for  per- 
sonal  injuries,  resulting  from  a  collision  be- 
tween a  bakery  wagon,  which  Neff,  as  an 
employee  of  Lengendorft  Baking  Company, 
was  driving,  and  a  street  car  c£  the  defrad- 
ant,  which  oollldon  Is  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  aenr- 
ant  in  the  operation  of  the  car.  Defoidant 
denied  the  allegatiims  of  negUgence  on  its 
part,  and,  in  turn,  alleged  plaintiff  to  have 
been  guil^  of  contributory  negligence. 

The  accident,  out  of  which  the  action 
arose^  occurred  at  the  Intersection  of  Baker 
and  Sutter  streets,  in  San  Frandsco,  on 
February  11,  191&  At  thia  pobit  Baker 
street  la  practically  levelt  end  Sntter  street 
slopes  toward  the  east  Respondent  was 
driving  north  on  the  eaat  side  of  Bakor 
street  in  a  covered  wagon  drawn  by  a  team 
of  horses.  Upon  arriving  at  the  Sutter 
street  Junctkm,  he  stopped  the  wagon  to 
allow  a  we8^bo1md  Suttw  street  car  to  pass. 
At  that  time  die  horses*  heads  were  about 
even  with  the  southerly  property  line  of 
Butter  street  Just  before  starting  the  team, 
after  the  west-bound  car  had  pasged,  re- 
spondent looked  to  the  west  for  aK>roBcUpg 
east-bound  cars.  His  view  in  that  direcnon 
was  obstructed  by  a  buildii^  on  the  south- 
west comer  of  the  intersection,  and  was 
limited  to  about  half  a  block.  He  saw  no 
cars  approaching  and  heard  no  bell  or  other 
warning,  so  he  started  north  across  Sutter 
street  driving  his  team  at  a  walk  or  slow 
trot  When  the  team  and  wagon  were  upon 
the  tra(^8,  he  discovered  an  oncoming  east- 
bound  car.  He  attempted  to  avert  the  col- 
lision by  Increasing  the  gait  of  the  team,  but 
was  unsuccessful,  and  the  car  strudt  the 
left  wheel  of  the  wagon,  upsetting  it  and 
throwing  the  horses  to  the  ground.  Respond- 
ent sustained  injuries  from  the  impact  and 
from  being  kicked  by  the  horses. 

There  was  evidence  that  the  car  was  going 
80  or  35  mUes  an  hour,  although  the  motor- 
man  testified  it  was  not  exceeding  8.  The 
estimates  of  witnesses  as  to  how  far  the 
car  went  after  the  collision  before  it  could 
be  stopped  varied  from  80  feet  to  half  a 
block. 

Appellant  contends  the  trial  court  erred 
in  refusing  to  direct  a  verdict  In  its  fsvor, 
upon  the  ground  that  the  evidence  was  in- 
sutHcient  to  establish  negligence  cm  Its  part 
but  conclusively  established  contributory  neg- 
ligence on  the  part  of  respondent;  In  In- 
structing the  Jury  on  the  subject  of  "last 
clear  chance,"  which  doctrine,  according  to 
appellant  la  not  applicable  to  this  case,  and 
in  giving  an  err<»ieou8  instruction  on  the 
subject  of  sibilant's  negligence,  which  it 
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Is  Insisted  constltDted  a  charge  on  a  ques- 
Uott  of  fact. 

[t]  We  are  of  the  opinion  that  the  charge 
on  the  subject  of  app^ant's  negligence  was 
erroneous.  The  instruction  complained  of 
is  as  follows: 

"Tbe  jar;  are  Instracted  that  if,  from  ths 
evidence  in  this  case,  the  jury  believe  that  the 
defendant  companr,  through  its  motonnan  or 
employee  operating  its  street  car,  which  col- 
lided with  tbe  bakeiy  wagon  driven  by  the 
plaintiff,  Neff,  as  testified  to  in  this  case,  oper- 
ated its  said  street  car  on  Sutter  street  when 
approadiing  and  dose  to  Baker  street  and 
about  to  cross  said  street,  withont  ringing  or 
sounding  the  bell  or  goug  of  said  car,  snch  a 
failure  to  ring  or  sound  the  bell  or  gong  would 
be  negligence  in  and  of  itself." 

[2,  3j  The  duty  owed  by  a  street  railway 
cconpany  and  persons  otherwise  using  the 
streets  Is  mutual,  and  each  Is  held  only  to 
the  exercise  of  ordinary  care,  and,  as  In 
othor  cases,  the  question  whether  each  per- 
formed his  du^  under  the  drctmistancea 
presented,  is  ordinarily  one  for  tbe  Jury. 
It  is  within  the  province  of  the  trial  court 
to  declare  that  a  certain  state  of  facta  con- 
stitutes n^llgence  per  se,  (mly  ntb&i  the 
sole  condusion  that  can  be  drawn  is  that 
there  was  negligence  on  tbe  part  of  me  or 
of  the  parties.  AKieUant  eame^Iy 
contends  that  the  accident  occurred  so  sud- 
denly that  It  constitated  such  an  emergency 
as  would  Justify  the  motorman  In  devoting 
tils  enUre  energy  and  attention  to  stopping 
the  ear,  and  ttiat,  even  if  It  vere  fotuid  the 
bell  was  not  mng,  such  a  failure  would  be 
excused  under  the  drcomstancea. 

The  evldmce  as  to  the  conduct  of  tlie 
motonnan  and  the  respondoit  at  tbe  time  ct 
Che  accident  preaents  a  sharp  conflict.  One 
of  respondent's  witnesses  stated  that  the  car 
was  going  SO,  another  30  to  85  miles  an  hour, 
and  a  third  that  It  was  "coming  at  a  most 
terrific  rate  of  speed."  ^ese  three  wife- 
neeses  and  respondent  stated  they  heard  no 
warning  ftwn  tbe  car.  On  the  other  hand, 
the  motonnan  testified  Uie  car  was  not  trav- 
^Ing  over  8  miles  an  hour,  and  that  he 
rang  tte  bell  while  the  car  was  coming  down 
the  UU.  tbe  latter  statement  being  cOTiobo- 
rated  1^  tbe  testimony  of  <nie  of  the  passoi- 
gers  on  the  car.  The  motorman  also  testi- 
fied he  discovered  the  team  Just  before  tbe 
car  arrived  at  the  crossing;  Oiat  respond- 
ent's appearance  indicated  be  Int^ded  to 
stop  and  let  the  car  pass;  that  the  motor- 
man  supposed  he  would  do  so,  and  that, 
when  respODdent,  apparently  oblivious  of  the 
car's  approach,  drove  on  the  track,  the 
motorman  did  all  he  could  to  stop  the  car. 


From  this  state  of  the  evidence,  it  cannot  oe 
said,  as  matter  of  law,  that  the  motorman 
either  was  or  was  not  negligent,  or  that  any 
one  act  on  his  part,  such  as  failing  to  ring 
the  bell,  constituted  negligence  per  se.  The 
case  is  therefore  clearly  one  where  the  Jury 
should  have  been  allowed,  from  all  the  evi- 
dence, to  find  whether  or  not  appellant  was 
negligent.  It  may  have  beoi,  as  argued  by 
appellant;  that  an  emergency  existed  in 
which  the  exercise  of  ordinary  care  demanded 
an  immediate  stopping  of  the  car,  and  not 
the  sounding  of  a  warning.  The  Jury  might 
have  so  found,  if  they  ccmclnded  resimndent 
was  free  from  negligence,  in  determining 
whether  any  act  of  the  motorman,  which  was 
a  contributing  cause  of  the  Injury,  con- 
stituted negligence.  Such  a  situation  might 
also  have  been  found  to  have  existed,  assum- 
ing, as  claimed  by  appellant,  that  rec^Miid- 
ent  was  guilty  of  contributory  negligence, 
in  deciding  whether  or  not  the  motorman 
exercised  ordinary  care  to  avail  h'"ai*«^llf  of 
a  possibLe  last  <dear  diance  to  avoid  the 
accident.  In  neither  case  waa  the  Jury  giv- 
en an  Importunity  to  determine  whether  such 
an  emergency  existed,  for  they  were  In  eifect 
told  by  this  Instruction  that,  no  matter  what 
the  circumstances  were,  a  failure  to  ring  the 
beU  was  In  and  of  Itself  negligence.  It  was 
therefore  a  charge  on  a  Question  of  £act.  In- 
asmuch as  the  Jury  may  have  relied  on  this 
Instruction  in  reaching  the  Terdlct,  It  can- 
not be  said  appellant  was  not  prejudiced!^  It. 

[4]  Since  there  mnst  be  m  new  Mai  of  the 
action  it  may  be  well  to  call  attention  to 
certain  other  mattcn.  No  attonpt  was  made 
to  prove  any  local  ordlnanoee  covering  ei- 
ther the  lawful  rate  of  sgeeA  or  of  the  ring- 
ing of  die  ben  cm  stnet  cars.  As  th»  erl- 
dentlary  situation  may  be  different  upon  the 
retrial,  it  wUl  not  be  necessary  to  pass  upon 
the  contoi&ons  of  appellant  that  the  trial 
court  orred  in  refudng  to  direct  a  verdict 
In  Its  favor,  npon  tbe  ground  of  the  Insuffl-  . 
ciency  of  tlie  evidence  and  In  charging  the 
Jury  oa  the  doctrine  of  tbe  last  clear  cbance. 
Appellant  argues  that,  because  of  the  oner- 
gfaugr  of  the  situation  with  which  the  motor- 
man  was  confronted,  he  was  excused  from 
ringing  the  bell.  But  tills  would  have  no 
force  If  it  was  fonnd  the  ^ergency  was 
created  by  tbe  negUgmce  of  the  motorman. 
such,  for  instance,  as  the  operation  of  tbe 
car  at  an  excessive  rate  of  speed.  Davia 
T.  Durham  Traction  Co.,  141  N.  0,  134,  5% 
&  B.  677,  63  S.  m  m7. 

Judgment  reversed. 

We  concur:  SHAW,  a  J.;  WILBUB,  J.; 
UCMMON.J.;  SLOAMB.J.;  SHUBTLEIIT.J. 
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Ex  fuU  Y.  AKAOa  (Or.  3443J 

(Supreme  Coart  of  California.  May  16,  1922.1 

1.  AliMw  «s>l3— TrMty  M4  wt  to  MroUt  ao- 
Wrtslttoa  of  MrtwHml  taad  Iqr  f*rd|a-bera 
Japaaeaa. . 

Under  InitiatiTe  Alien  Land  Aet  1S20,  H  1. 

2,  dedarinf  that  no  alien  who  ia  not  eligUile  to 
dtisenahip  nmy  acquire  real  property  except 
aa  provided  bj  the  treaty  between  the  United 
Btatea  and  Uie  constry  of  whidi  socli  alien  la  a 
eitizen,  and  the  treaty  between  the  United 
Statea  and  Japan  providing  that  citizens  of 
Japan  residing  in  the  United  Statea  may  lease 
land  for  residential  and  commercial  purposes 
only,  bnt  containing  no  provisions  aothorizing 
an  alien  to  lease  or  acqoire  land  for  agricnl- 
toral  purposes,  a  natira-bom  subject  of  Japan 
cannot  acquire  agricultural  land  in  the  state. 

2.  Coaaplnuy  «s»23-^a  aoreemeat  that,  II 
mnitk  oat,  wouM  affaet  a  traasfar  li  vlola- 
tlaa  af  Aliaa  Laatf  Aet  la  a  eoatplnuy. 

An  agreement  between  two  persons  whiA. 
If  it  were  valid,  and  if  it  were  carried  out,  would 
effect  a  tranitfer  of  land  in  violation  of  the 
provisions  of  Initiative  Alien  Land  Act  1920.  I 
10,  would  b«  a  conspiracy,  and  would  be  a  vio- 
lation of  the  act. 

3.  Cansplrsey  <g=32a— That  Aiiaa  Land  Art  did 
aat  paaish  aoqatoltloB  of  laad  by  allaa  imaM- 
tsrial  la  proseoatloi  for  eonsplraay  to  af- 
laat  trunfar. 

The  acquisition  of  land  by  an  alien  ineligi- 
Ue  to  dtisenship  being  forbidden  by  Initiative 
Alien  Land  Act,  1920,  it  Is  immaterial,  in  a 
prosecution  for  conspiracy  forbidden  by  sec 
tioa  10,  that  each  acquisition  was  not  made  a 
poniahable  offense,  it  being  reaB<HiabIe  and 
proper  to  provide  that  an  act  to  make  a  trans- 
fa  or  an  agreement  to  conspire  to  do  so  shoold 
be  punishable  as  a  crime,  regardless  of  the 
question  whether  tiie  transfer  would  be  valid 
or  effective  if  tiie  intention  of  the  persons  were 
iHlnlTy  carried  to  the  point  of  execution  by  a 
conveyance. 

4.  Coaipiraey  <=»23  —  in  iBdloinant  uadar 
Alles  Laad  Aot,  lianatsrial  that  arraaoemsnt 
far  ailaa's  asa  of  laad  wonld  ereate  aa  un- 
aaforoeable  trust, 

The  pnrpose  of  Initiative  Alien  Land  Act 
1920,  I  10,  prohibiting  conspiracies  to  violate 
the  act,  was  to  prevent  attempts  to  create  rela- 
tions between  Ineligible  aliens  and  other  per- 
■Mia  whereby  the  title  to  land  would  be  taken 
hr  any  other  person  and  the  use  enjoyed  by  the 
dien:  and,  in  a  prosecution  under  audi  sec- 
tion, it  was  immaterial  that  the  agreement  on 
«hi^  the  indictment  was  based  created  a  trust 
la  favor  of  the  alien  wfaidi  coold  nM  ha  an- 
fncad. 

LAItana  «a>fO-Statea  oaa  foftM  holdlag  of 
laad  by  ansae  laaHflMa  to  ottlzoasMp. 

ConaL  art  1«  |  IT,  leavea  to  the  Laglslatore 
tkt  power  to  foiMd  tiw  takbtg  or  holding  of 
prsperly  by  aliens  Ineligible  to  dtisMtship  with- 
in the  state's  limita;  and  Initiative  Alien  Land 
Act  1920,  in  terms  allowing  aliens  to  take  and 
hdi  asricultnral  land  to  the  extent  that  such 
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taking  or  holdinff  ia  preaetibed  ^  traatr  with 
the  eoontiT  of  wUA  the  aBaa  la  snblact,  ia 

valid. 


e.  Cossplraoy  ^23— Allaa  Land  Aet  daolaraa 
a  publlo  offoass  esforeeable  is  tba  courts. 

Initiative  Alien  Land  Act  1020,  S  10,  pun- 
iehiug  conspiracy  to  violate  other  aectiona  of 
the  act,  declares  a  public  offense  which  may  be 
enforced  by  the  courts. 

In  Bank, 

Orlgliial  appllcatlra  of  T.  Akado,  also 
known  aa  S.  Ikada,  for  writ  of  habeas  corpus 
against  tbe  Sheriff  of  Scmoma  County.  Writ 
denied. 

Algernon  Crofton,  of  San  Francisco, 
Charles  A.  Wetmore,  Jr,  of  MarysvlUe.  and 
J.  C.  Meyersteln  end  GiUogley,  Grofton  A 
Payne,  all  of  San  Francisco,  for  petitioner. 

ti.  W.  Hoyle  and  Boas  Campbell,  both  of 
Santa  Koaa,  and  li.  S.  Webb  and  li'rank 
QbgUsb,  botb  of  San  Francisco^  txx  re- 
spondent 

SHAW,  O.  J.  The  petitioner  is  In  custody 
upon  a  warrant  of  arrest  Issued  upon  an  in- 
dictment charging  liim  with  a  violation  of 
section  10  of  the  act  adopted  by  initiative  at 
the  November  election  of  1920  (St  1921,  p. 
Ixxxili),  forblddiig  tbe  acquisition  of  agri- 
cultural lands  in  this  state  by  any  alien  who 
is  not  eligible  to  become  a  dtlzen  of  the 
United  States.  Claiming  that  section  10  of 
the  act  is  invalid,  and  that  tbe  indictment 
states  no  public  offense,  he  seeks  release  by  « 
writ  of  habeas  corpus. 

Section  1  of  the  act  provides  that  all  aliens 
eligible  to  dtizenship  under  tbe  laws  of  the 
United  States  may  acquire  real  property  in 
the  same  manner  aa  dtlzena  of  tiie  United 
States. 

Section  2  provides  that  all  aliens  other 
than  those  mentioned  In  section  1  may  ac- 
quire, possess,  enjoy  and  transfer  real  prop- 
erty "in  the  manner  and  to  the  extent  and 
for  the  purpose  prescribed  by  any  treaty  now 
existing  between  the  government  of  the 
United  States  and  the  nation  or  country  of 
which  such  alien  is  a  citizen  or  subject,  and 
not  otherwise." 

[1]  This,  in  effect,  declares  that  no  alien 
who  Is  not  eligible  to  citizenship  under  the 
laws  of  the  United  States  may  acquire  real 
property,  except  as  provided  by  the  treaty 
existing  between  the  United  States  and  the 
country  of  wliich  such  alien  Is  a  citizen  or 
subject  37  Stat  1504.  Persons  of  the  Jap- 
anese race  who  are  native-bora  subjects  of 
Japan  cannot  become  dtizens  of  the  United 
States.  The  result  Is  that  the  acquisition 
by  such  an  alien  of  land  situated  in  this 
state  Is  unlawful,  unless  the  treaty  between 
bis  government  and  the  United  Statea  allows 
auch  acquisition.  The  treaty  between  the 
United  States  and  Japan  provides  that  citi- 
zens of  Japan  residing  in  the  United  States 
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may  lease  land  for  reBldentlal  and  commer- 
cial purposes,  but  It  contains  no  ivovlaion  au- 
thorizing an  alien  of  the  Japanese  race  to 
lease  or  acqnire  land  for  agricaltnral  pur* 
poses.  Conseqaently  the  Initiative  Allen  Law 
aforesaid  prohibits  the  acqulsitl(ni  bj  euch 
Allen  of  any  agricultural  land  situated  In  this 
state. 

[2]  Section  10  of  the  act  Is  as  follows: 

"If  two  or  more  persons  conspire  to  effect  a 
transfer  of  real  property,  or  of  an  Interest 
therein,  in  violation  of  the  proviaioos  hereof, 
they  are  punishable  by  imprisonment  in  tbe 
county  jaU  or  state  penitentiary  not  exceedins 
two  years,  or  by  a  fine  not  exceeding  five  thou- 
sand dollars,  or  both." 

The  indictment  charges  that  on  September 
19,  1921,  In  Sonoma  county,  Cal.,  the  petition- 
er and  one  W.  A.  Cockrill  did  "willfully,  un- 
lawfully, and  feloniously  conspire-  together 
to  effect  a  transfer  of  agricultural  and  farm- 
ing real  estate,  land  and  property,  In  the 
county  of  Sonoma,  state  of  California,  and  an 
Interst  therein,  and  did  so  willfully,  unlaw- 
fully, and  feloniously  take  and  enter  into  an 
agreement  to  purchase  certain  agricultural 
and  farming  real  estate,  land  and  property, 
from  Bartholomeu  C.  Souza  and  Mary  O. 
bouza,  in  the  name  of  said  defendant,  W.  A. 
Cockrill,  for  the  use,  beneht,  enjoyment,  pos- 
session, occupation  and  control  of  said  Y. 
Akado,  also  known  as  S.  Ikada,  and  paid 
thereon,  on  the  purchase  price  thereof,  the 
sum  of  $1S0,"  which  said  money  was  paid 
by  said  Akado,  who  was  then  and  there  an 
alien  subject  of  Japan  and  not  eligible  to 
citizenship  In  the  United  States,  and  that 
said  land  was  and  is  not  acquired  in  the  en- 
forcement or  satisfaction  of  any  lien  thereon, 
and  said  agreement  to  purchase  the  same 
was  tsken  fn  the  name  of  Codirlll  for  the 
hse  of  Akado  with  the  intent  and  purpose  to 
prevent,  evade  and  avoid  the  escheating  of 
said  land  to  the  state  of  California,  said 
Cockrill  not  having  then  and  there  any  in- 
terest in  said  lands  In  fee  or  otherwise. 

It  Is  clear  that  tbe  indictment  charges  an 
agreement  between  the  two  persons  charged, 
which,  If  it  were  valid,  and  if  It  were  carried 
out,  would  effect  a  transfer  of  land  In  viola- 
tion of  the  provisions  of  the  Allen  Land  Act 
Such  an  agreement  would  be  a  conspiracy 
and  would  be  a  violation  of  sectlou  10  afore- 
said. 

[3]  The  petitioner  contends  that,  because 
of  the  fact  that  no  provision  of  the  Alien 
L.and  Law  makes  it  a  crime  or  public  offense 
for  any  person  to  transfer  land  to  an  alien 
ineligible  to  dtizenship,  therefore,  for  some 
reason,  th^  cogency  of  which  we  are  not  able 
to  perceive,  the  section  declaring  it  to  be  a 
crime  for  two  or  more  persons  to  conspire 
to  bring  about  such  a  transfer  Is  ineffective 
for  any  purpose.  This  result  would  not  fol- 
low. The  act  forbids  such  transfer,  and  this 
makes  It  impossible  for  any  person  to  con- 
vey land  to  u  alien  Ineligible  to  citlzejisbip 


by  any  transfer  that  would  be  valid  as 
against  the  state  of  California,  although  It 
might  be  valid  with  respect  to  all  other  per- 
sons. We  must  assume  that  tbe  people  in 
adopting  this  statute  believed  that  the  state 
of  Callfomla  could  protect  itself  against  the 
alien  who  had  received  a  conveyance  of  euch 
land  whenever  Its  officers  became  advised  of 
the  fact,  without  any  provision  making  the 
execution  of  the  conveyance  Itself  a  crime. 
But  it  la  aitirely  reasonable  to  suppose  that 
In  many  cases  the  state  might  not  obtain  In- 
formation of  such  fact  Furthermore,  it  Is 
to  the  Interest  of  tbe  state  that  all  [wrsons 
owning  land  should  be  ^ectively  deterred 
from  attempting  to  evade  or  frustrate  the 
provisions  of  the  act  forbidding  the  acquisi- 
tion of  such  land  by  such  alien,  by  means  of 
colorable  conveyances  and  unrecorded  trusts. 
It  was  therefore  reasonable  and  proper  to 
provide  that  the  attempt  to  make  such  trans- 
fer, or  an  agreement  or  conspiracy  to  do  so, 
should  be  punishable  as  a  crime,  r^ardless 
of  the  qnesdoD  whether  the  transfer  wonld 
be  valid  or  effective  if  the  intration  of  such 
persons  were  actually  carried  to  the  point  of 
execution  by  a  conveyance.  We  can  perceive 
nothing  in  the  conditions  which  would  make 
such  penal  statute  ineffective.  The  acquisi- 
tion of  such  land  by  an  alien  ineligible  to 
citizenship  Is  positively  forbidden  by  the  act 
It  is  immaterial  that  such  acquisition  Is  not 
made  a  punishable  offense.  The  framers  of 
the  act  deoned  it  a  snfBdent  m-otection  to 
the  state  to  make  it  a  public  offense  for  any 
person  to  conspire  to  effect  such  a  transfer. 
The  fact  that  the  act  creates  no  other  ctime 
does  not  affect  the  validity  of  the  section 
which  defines  the  offense  charged  against  the 
petitioner. 

[4]  For  like  reasons  it  is  Immaterial  wheth- 
er the  arrangement  t>etween  Akado  and  Cock- 
rill that  the  price  should  be  paid  by  Akado 
and  that  the  title  should  be  taken  by  Cock- 
rill would  operate  to  create  a  valid  trust  In 
Cockrill  in  favor  of  Akado  with  respect  to  the 
laud  and  the  use  thereof  or  not  The  purpose 
of  the  section  was  to  prevent  any  attempts  to 
create  relations  between  such  aliens  and 
other  persons  whereby  the  title  to  land  woultl 
t)e  taken  by  any  other  person  and  the  use 
thereof  would  t>e  enjoyed  by  the  alien.  Such 
purpose  Is  sutDclent  to  uphold  the  penal  stat- 
ute, and  the  fact  that  the  trust  could  not  tie 
enforced  is  not  material  to  the  effectiveness 
of  the  provision  forbidding  a  conspiracy  to 
make  a  formal  attempt  to  create  each  in- 
valid trust. 

[E]  It  is  not  claimed  that  the  AUen  Land 
Act  Is  contrary  to  the  state  or  federal  Con- 
stitution in  respect  to  the  provision  forbid- 
ding the  acquisition  of  agricultural  land.  It 
Is  well  settled  that  In  the  absence  of  a  treaty 
to  the  contrary,  a  state  may  forbid  the  taking 
or  holdlnf^  of  property  within  its  limits 
by  aliens.  BIytfae  v'.  Hinckley,  127  CaL  436, 
58  Pac  787.  Our  Gqnsatutlon  le^Ttt  to  tb* 
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Legislature  this  power  with  regard  to  all 
ali«i8  Ineligible  to  citizenship.  Article  1,  S 
17.  The  provisions  of  the  act  In  terms  allow 
Each  aliens  to  take  and  hold  agricultural  land 
to  the  extent  that  such  taking  or  holding  is 
prescribed  by  any  treaty  with  the  country  of 
which  such  alien  Is  subject  The  treaty  wlttl 
Japsn  does  not  prescribe  or  secure  to  its 
citizens  the  right  to  take  or  hold  agricultural 
land  situated  Id  this  state.  Hence  the  act 
does  not  violate  the  treaty  in  that  respect 
ID  the  recent  case  of  Estate  of  Tano  (CaL 
8up.)  206  Pac.  995,  the  court  held  that  the  pro- 
Ttslon  of  the  law  preventing  the  .appoint- 
ment of  such  aliens  as  guardians  of  their 
minor  children  bom  in  this  country  was  not 
a  violation  of  the  treaty,  but  that  it  was  dis- 
criminative, and  therefore  violative  of  the 
CoDstitutlons  of  this  state  and  of  the  United 
Htates.  That  case  Is  not  at  all  Inconsistent 
with  the  case  at  bar.  There  the  child  was 
born  here,  and  is  a  citizen  of  this  country, 
with  the  same  right  to  take  and  hold  prop- 
erty that  any  other  citizen  possesses.  Here 
the  p««ons  forbidden  to  take  and  hold  prop- 
erty are  aliens  who  have  not  become  citizens, 
and  who  are  ineligible  to  become  such.  Since 
the  statute  makes  It  unlawful  for  such  aliens 
to  acquire  agricultural  land  within  this  state, 
It  is  clear  that  there  Is  also  power  to  make 
it  a  crime  to  conspire  to  bring  abont  such 
acquisition. 

[I]  We  are  therefore  of  the  oplnitm  that 
section  10  of  the  act  declares  a  public  offense 
which  may  be  enforced  by  our  courts,  and 
that  the  Indictment  sufflcientiy  states  the  of- 
fense described  In  that  section. 

The  petition  for  a  writ  of  habeas  corpus  Is 
denied. 

We  concur:  SL0ANE3,  J.;  WILBUR,  J.; 
.SHURTLEFF,  J.;  LENNON,  J.;  BICH- 
AUDS,  Justice  pro  tern. 

LAWLOR,  J.  I  concur,  but  adhere  to  the 
views  I  expressed  In  Estate  and  Guardlan- 
sblp  of  Tano  as  to  the  constitutionality  of 
the  provtalon  of  the  Allen  Land  Law  relating 
to  guardianship. 


.  ,S  Cal.  72») 

WEILER  8t  al.  V.  SUPERIOR  COURT  IN 
AND  FOR  SAN  MATEO  COUNTY  et  al. 

KAVANAUGH  st  al.  v.  8AM& 

(8.  P.  1018%  10195.) 

(Sapreme  Court  of  California.  May  16,  1922.) 

I.  Enliienf  domain  ^=>70  —  Constitution  pro- 
vldlas  for  compensation  on  taking  private 
f  roporty  must  be  strictly  follswed. 

Const,  art.  1,  §  14,  providing  for  compeoaa- 
lion  for  property  taken,  mutt  be  strictl?  fol- 
lowed. 


2.  EmlBont  domala  4ss<76— Deposits  for  damag- 
M  for  takiiio  hlgbivay  ky  onnty  nost  SMwrt 
owners  separately. 

While  Code  Qv.  Proc.  8  1244,  anbd.  6,  pro- 
vides that  all  parcels  of  land  sought  to' be  con- 
demned  (or  puUic  use  may  be  included  in  the 
same  action,  under  Const  art  {  14,  provid- 
ing that  a  coun^  may  take  immediate  poases- 
aion  of  rights  ^  way  for  public  use  by  first 
commending  eminent  domain  proceedings,  and 
thereupon  giving  security  for  adequate  com- 
penaatioD  to  the  owners  and  incidental  damag- 
es, an  order  for  a  separate  deposit  for  each 
owner  must  be  made. 

In  Bank. 

Applications  of  Jacob  Wellwr  and  another 
and  of  .Moses  F.  X.  Kavanaugh  and  another, 
each  against  the  Superior  Court  in  and  for  the 
County  of  San  Mateo  and  George  H.  Bw^, 
Judge  thereof,  for  writs  of  certiorari  to  re- 
view orders  of  the  Sup^or  Court  ««id«nn- 
Ing  certain  land  for  highway  pnriwses.  Or^ 
der  annulled. 

Tom  Suden  &  Turn  Sudan,  of  San  Fran- 
cisco, for  petitioners. 

Franklin  Swart  and  John  H.  Machado, 
both  of  Badwood  City,  for  reqHmdoits. 

SHAW,  0.  J.  Each  cause  above  oiUtled  Is 
a  proceeding  by  the  plaintiffs  therein  to  re- 
view and  annul  an  order  of  the  superior 
court  of  San  Mateo  county  on  the  ground 
that  It  Is  in  excess  of  the  Jurisdiction  of  the 
court. 

The  two  proceedings  Involve  the  same  or- 
der and  the  same  proxmsitiMi  of  law.  The 
order  affects  the  reaqwctive  rights  of  the  par- 
ties In  the  same  manner.  They  will  there- 
fore be  considered  together, 

On  November  14,  1921,  the  county  of  San 
Mateo  began  an  action  In  said  court  to  con- 
demn for  a  highway  a  strip  of  land  through 
and  over  three  separate  tracts  of  land  in  said 
county,  belonging  to  different  parties.  The 
first  tract  belonged  to  William  Weller  and 
Jacob  Weller,  the  plaintiffs  in  case  S.  F.  No. 
10182,  and  the  third  tract  belonged  to  the 
plaintiffs  In  case  S.  F.  No.  1019&.  The  'sec- 
ond tract  ifl  owned  by  Madaline  Zanone  and 
six  other  persons  as  toiants  in  common,  nmie 
(tf  whom  is  a  party  to  either  of  these  two 
proceedings. 

Thereafter,  on  February  8, 1922,  and  prior 
to  the  service  of  any  summons  on  any  of  the 
parties  to  these  two  proceedings,  the  affidavit 
of  Joseph  J.  Phillips  was  filed  in  said  action, 
who^n  he  states  that  he  Is  acting  as  agent 
to  secure  rights  of  way  for  the  proposed 
highway ;  that  he  is  familiar  with  the  prop- 
erty sought  to  be  acquired  in  said  action,  and 
"is  informed  as  to  the  value  thereof,  and  as 
to  the  extent  of  the  damage  that  will  accrue 
to  the  defendants  by  reason  of  such  condem- 
nation and  taking,"  and  that  "in  his  Judg- 
ment the  total  value  of  all  the  property 
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wngbt  to  be  acquired,  togetber  with  all  the 
dama^  by  reason  of  the  severance  thereof, 
and  all  other  damage  of  whatsoever  Idnd 
and  nature,  to  accme  to  all  of  the  defend- 
ants herein  will  not  exceed  fl,720." 

Thereupon,  on  the  same  day.  and  without 
notice  of  any  kind  to  any  party  to  said  ac- 
tion, or  the  taking  of  any  evidence  other  than 
Bald  affidavit,  and  In  the  absence  of  said 
parties,  the  court  made  the  following  order: 

"It  appearing  to  the  Batisfactlon  of  the  court 
that  pUintiSF  herein,  County  of  San  Mateo,  a 
political  aubdivision  of  the  state  of  Califomia, 
haa  filed  an  action  in  eminent  domain: 

"It  is  therefore  ordered  that  the  plaintiff 
take  immediate  possession  and  use  of  the  prop- 
erty sought  to  be  condemned,  and  that  the  sum 
of  $1,720  be.  and  Is  herein,  fixed  as  the  amoont 
reasonably  adequate  to  secure  to  the  owners 
of  the  property  sought  to  b«  condemned  Imme- 
diate payment  of  just  compensation  for  such 
taking  and  any  damage  incident  thereto,  Includ- 
ing  damages  sustained  by  reason  of  an  adjudi- 
cation that  there  is  no  necessity  for  taking  the 
property  as  soon  as  the  same  can  be  ascer- 
tained; that  such  possession  be  taken  upon  de- 
posit by  said  plaintiff  with  the  dsA  of  this 
court  Of  said  sum.** 

Tbo  defendant  heretn  dalms  tiiftt  audi  or- 
der  Is  anftorized  by  fbe  provisions  of  sec- 
tion 14,  art.  1,  of  tlie  Oonstltiition,  as  amend- 
ed on  Noyember  B,  1018. 

The  material  proridons  of  the  section,  as 
amended,  are  as  follows : 

"Private  property  shall  not  be  taken  ot  dam- 
aged for  iHiblic  use  without  just  compensation 
having  first  been  made  to,  or  paid  into  court 
for,  the  owner,  and  no  rli^t  o<  way  shall  be 
appropriated  to  the  use  of  any  corporation,  ex- 
cept a  mnnidpal  corporation  or  a  county,  until 
full  compensation  therefor  be  first  made  In 
money  or  ascertained  and  paid  into  court  for 
the  owner,  irrespective  of  any  benefits  from 
any  improvement  proposed  by  such  corporation. 
*  *  *  Provided,  that  in  an  action  in  emi- 
nent domain  brought  by  the  state,  or  a  coun- 
ty, or  a  municipal  corporation,  or  a  drainage. 
Irrigation,  levee,  or  redamation  district,  Ute 
aforesaid  state  or  political  subdivision  thereof 
or  district  may  take  immediate  possession  and 
use  of  any  right  of  way  required  for  a  pubhc 
use,  whetiier  the  fee  thereof  or  an  easement 
therefor  be  sought  upon  first  commencing  emi- 
nent domain  proceedings  according  to  law  in  a 
court  of  competent  jurisdiction  and  thereupon 
giving  such  security  in  the  way  of  money  de- 
posits as  the  court  In  which  such  proceedings 
are  pwding  may  direct,  and  In  such  amounts  as 
the  court  may  determine  to  be  reasonably  ade- 
quate to  secure  to  the  owner  of  the  property 
sought  to  be  taken  immediate  payment  of  just 
compensation  for  such  taking  and  any  damage 
incident  thereto.  Including  damages  sustained 
by  reason  of  an  adjudication  that  there  is  no 
necessity  for  taking  the  property,  as  soon  as 
the  same  can  be  ascertained  according  to  law. 
The  court  may,  npon  motion  of  any  party  to 
ssid  eminent  domain  proceedings,  after  such 
notice  to  the  other  parties  as  the  court  may 
prescribe,  alter  the  amount  of  sudi  security 
so  required  In  such  proceedings.'* 


(Cal. 

The  plaintiffs  her^  claim  that  tills  amend- 
ment Is  in  violation  of  the  provisions  of  the 
Constitution  of  the  United  States  that  no 
state  shall  deprive  any  person  of  proper^ 
without  due  process  of  law.  Article  14,  {  1, 

(1  ]  We  do  not  find  It  necessary  to  consider 
this  proirasltlon,  for  we  are  of  the  opinion 
that  the  order  In  question  does  not  conform 
to  the  requirements  of  the  aforesaid  amend- 
ment to  section  14  of  article  1  of  our  Con- 
stitution. Inasmuch  as  the  provision  au- 
thorizes an  iuTaslon  of  private  property — 
that  Is,  the  taking  possession  thereof  without 
the  consent  of  the  owner — It  is  obvious  that 
the  general  principle  that  such  provisions  in 
a  statute  or  Constitution  must  be  strictly  fol- 
lowed applies  to  and  governs  Its  interpreta- 
tion and  effect 

[2]  The  plaintiffs  urge  that  by  the  order 
attacked  in  this  case  they  do  not  receive  the 
protection  against  injury  which  the  first 
clause  of  section  14  entitles  them  to.  We 
think  this  must  be  admitted.  The  language 
of  the  section  with  respect  to  the  security  to 
be  given,  and  with  respect  to  the  owner 
tliereof,  is  In  the  singular  numb^  throughout 
with  one  significant  exception.  The  court 
may  make  the  order  In  question  provided  the 
political  subdivision  which  is  maintaining 
the  condemnation  suit  shall  give  such  securi- 
ty in  the  way  of  money  deposits  as  the  court 
may  direct,  "and  in  such  amounts  as  the 
court  may  determine  to  be  reasonably  ade- 
quate to  secure  to  tfae  owner  of  the  property 
sought  to  be  taken  Immediate  payment  of 
Just  compensation  for  such  taldng  and  any 
damage  Inddratal  thereto."  Also,  that,  ''up- 
on motion  of  any  party"  to  the  cause,  and 
"after  such  notice  to  the  other  parties  as  €he 
court  may  prescribe,"  the  court  may  "alter 
the  amount  of  such  securl^  so  required  In 
such  proceedings."  In  a  case  such  as  the 
present,  where  the  property  sought  to  be 
condemned  consists  of  a  highway  running 
throu^  many  parcels  of  land  belonging  to 
different  persons,  the  damages  and  the  value 
of  their  respective  parcels  of  property  sought 
to  be  taken  may,  and  often  will,  differ  wide- 
ly. The  damage  to  one  will  In  no  particular 
depoid  upon  the  damage  to  the  others.  Nei- 
ther party  will  be  interested  In  any  allow- 
ance tot  damages  except  his  own.  The  Code 
provides  that  all  the  parcels  of  land  sought 
to  be  condemned  and  required  for  the  same 
public  use  may  be  Included  in  the  same,  ac- 
tion at  the  option  of  the  plaintiff,  and  that 
the  court  may  consolidate  or  separate  them 
to  suit  the  eonvenioice  of  the  partiea  Code 
Civ.  Proc.  I  1244,  subd.  6.  The  action  with 
respect  to  each  party  is  of  the  same  charac- 
ter as  if  he  was  the  sole  defendant. 

The  constltutloDal  provision  recognizee  the 
separate  interests  of  the  several  parties,  and 
therefore  declares  that  the  "money  deposits'* 
shall  be  "In  such  amounts"  as  may  be  found 
adequate  "to  secure  to  the  owner"  paymemt 
ot  his  awipensatton  and  danaces.  The  word 
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"amoanta"  ts  In  the  iilf^al,  and  tbe  word 
"owner"  in  the  singular,  thna  implying  that 
a  different  amount  may  be  necessary  for 
each  owner.  It  Is  also  signlficaat  that  the 
provision  for  a  subsequent  change  of  amount 
runs  to  "any  party,"  and  provides  that  the 
court,  OD  his  motion,  may  "alter  the  amount"; 
the  words  lielng  In  tbe  singular  numtxr. 
This  implies  the  fixing  of  a  separate  amount 
for  the  security  of  each  party.  We  thinfc« 
under  these  drcumstances,  the  true  construe* 
tfon  of  the  amendm^t  of  the  Oonatltuttoii  Is 
that,  where  several  parcels  of  land  belonging 
to  different  owners  are  sought  to  be  con- 
demned In  the  action,  the  security  to  the 
owner  of  the  property  to  be  required  to  be 
given  to  authorize  an  order  for  the  taking 
ef  immediate  possession  thereof  must  consist 
of  a  separate  and  distinct  sum  of  money  de- 
posited tar  the  security  of  eadi  owner.  If 
tide  were  not  the  case,  It  is  easy  to  pere^ve 
that  the  development  of  the  case  might  have 
the  effect  of  depriving  some  of  the  parties 
of  any  aecnrlty  whatever.  Tlie  method  pur- 
sued in  this  action  Is  a  good  lUnstratlon  of 
this  proposition.  The  order  was  made  on  the 
allidavit  of  one  person  stating  that  In  his 
Judgment  91,720  will  be  sufQdent  security  for 
the  total  damage  that  may  accrue  to  all  the 
parttee.  Upon  the  deposit  of  this  sum  the 
plaintiff  in  tbe  action,  under  the  order,  will 
be  entitled  to  immediate  possession,  and  the 
d^endants  will  thereupon,  and  at  Uiat  mo* 
meatj  be  dcq^rlved  of  all  ^tnre  nse  of  th^r 
property.  In  effect  tbe  ivoperty  ts  then  tak- 
en from  them  If  flie  ftctkm  proceeds  to  a 
mceessfol  condnslon.  Oirinlons  In  regard  to 
valnes  vary  more,  perhaps,  than  upon  any 
other  subject  Each  paxtj  Is  ttititled  to  a 
trial  by  Jury.  The  court  may  In  the  subee- 
qnait  progress  of  the  case  order  Qiat  aepa- 
rate  trials  be  bad  with  respect  to  each  party, 
or  some  of  them.  It  Is  not  improbable  that 
the  total  damage  may  far  exceed  the  esti- 
mate of  the  single  witness  who  fixed  the 
amount  without  a  hearing  or  notice  to  either 
of  the  parties.  It  may  happen  that  the  dam- 
age to  tbe  peraoa  whose  case  is  first  tried  may 
exceed  that  amount.  In  any  case,  whenever 
the  amount  d^>osited  -is  exceeded  by  any  ver- 
dict, and  the  person  who  obtains  such  verdict 
receivee  his  damage  out  of  the  d^>08it,  as  he 
has  the  rifi^t  to  do,  the  other  parties  to  tbe 
action  will  have  no  security  whatever.  In 
view  of  these  drcumstances  It  is  our  opin- 
ion that  tbe  deceit  of  a  single  sum  of  money 
as  secnrity  for  each  separate  owner  of  prop* 
erty  sought  to  be  condemned  is  a  condition 
precedent  to  the  apthorlty  and  power  of  the 
court  to  make  any  order  for  tbe  delivery 
9t  immediate  possession,  and  that  an  order 
■ade  without  sudt  s^iarate  secnrity  Is  In 
excess  of  the  Jurlsdtetloo  of  the  court,  and 
▼old. 

Hie  order  of  tbe  court  above  set  f<^th  is 


annulled,  aids  wder  dnn  be  made  In  eadb 
of  said  proceedlngaL 

We  concur:  LBNNON,  J.j  WILBUR,  J.; 
BHUBTLBFF,  J.;  LAWLOB,  J.;  SLOANB, 
J.'t  BICHABDS,  Justice  pro  teau 


(1S8  Cal.  717> 

Ex  parte  DREW.  (Cr.  2470.) 
(Snpreme  Court  of  CaUfomia.  May  IS,  1922.) 

1.  Habeas  corpus  Isqslry  Is  llmttei 
to  question  of 'JarisdloHo*. 

The  scope  of  inquiry  upon  habeas  corpus  is 
precisely  the  same  as  upon  a  writ  of  review, 
and  cannot  go  beyond  the  qnestioa  of  Jorisdle- 

tion. 

2.  Habeas  ootiibs  «s»94~Deoislon  on  writ  of 
review  court  bad  Juriadlotios  te  oommlt  for 
oostempt  is  ooaolaslvs. 

A  dedsion  on  writ  of  reriew  that  the  court 
had  juriBdiction  to  commit  for  contempt  is  an 
adjudication  of  a  question  of  Jurisdiction  which 
is  conduaive  in  habeas  corpus. 

3.  Exeoutlos  «3o393— Conrt  ess  appoint  sen- 
resident  referee  for  bsurlni  is  ss^leawrtary 
proceedings. 

Code  of  Civ.  Proc  H  714,  715,  providing 
that  in  proceedings  supplementary  to  execu- 
tion the  debtor  cannot  be  required  to  attend 
before  a  referee  out  of  tlie  county  In  which 
be  resides,  creates  an  exception  to  section  640, 
providiDg  for  the  appointment  of  referees  gen- 
erally, and  requiring  them  to  re^e  In  tbe 
county  in  which  the  action  is  triable,  so  that 
in  supplementary  proceedings  the  court  eonid 
appoint  a  refere«  who  resided  in  another  coun- 
ty In  wbidi  county  the  debtor  also  resided. 

4.  Habeas  eorms  «»3— Decision  as  to  Jnrts- 
olotion  on  former  writ  of  review  is  eoncJuslve 
as  to  objeotions  which  night  have  been  raised. 

A  dedsion  on  writ  of  review  that  the  court 
had  jurisdiction  to  commit  for  contempt  is  con- 
clusive in  subsequent  proceedings  for  habeas 
corpus  against  objections  to  the  Jnrisdictioa 
which  might  have  been  raised,  bat  were  not, 
on  writ  of  review. 

In  Bank. 

Application  by  Vnaik  O,  Drew  for  a  writ 
of  habeas  corpus,  prayed  to  be  directed  to 
tbe  Sborlff  ot  Mendodno  County,  to  seciue 
the  relesse  ot  petitions  from  eostody  m 
commltmttit  for  contempt  Writ  denied. 

Lewis  F.  Byington  and  Maxwell  McNutt, 
both  of  San  l!>andsco,  for  petitioner. 

SHAW,  C.  J.  The  petitioner  applies  for 
a  writ  of  habeas  corpus  to  discharge  him 
from  custody  under  an  order  of  arrest  Is- 
sued by  the  superior  court  of  Meudodno 
county  upon  a  Judgment  of  that  court  de- 
claring him  guilty  of  contempt  of  court,  and 
imposing  a  penalty  of  five  days*  Imprison- 
ment and  $500  fine. 
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Tbe  judgment  of  contempt  was  based  on 
an  affidavit  showing  that  In  an  action  en- 
titled Phil  Lobree  v.  L.  E.  White  Lumber  Co. 
et  al.  (Cal.  App.)  199  Pac.  821,  judgment  bad 
been  duly  rmdered  and  entered  against  said 
lumber  company ;  tbat  thereupm  proceedings 
supplementary  to  execution  had  been  duly 
institated  and  an  examination  bad  been  or- 
dered before  one  Ombaum,  who  was  appoint- 
ed referee  for  that  parp<N9e;  tbat  Drew 
bad  been  ordered  to  appear  before  said  Om- 
baum In  the  city,  and  county  of  San  Fran- 
cisco, at  a  spedfled  time  and  place,  for  the 
purpose  of  being  examined  ta  pursuance  of 
said  proceeding,  and  that  he  bad  failed  to 
appear  In  obedience  of  the  order  of  the  court 
The  judgment  of  contempt  recites  tbe  facta 
upon  which  It  was  based. 

In  bis  present  petition  for  a  writ  of  ha- 
beas corpus  the  petitioner  claims  that  there 
are  many  technical  defects  in  tbe  affldaTit 
and  proceedings  upon  which  he  was  adjudged 
guilty  of  contempt  and  In  the  proceeding 
supplementary  to  execution  upon  the  judg- 
ment afor^ald.  None  of  these,  except  those 
hereinafter  mentioned,  Is  of  any  consequence, 
as  they  do  not  go  to  the  jurisdiction  of  the 
court  to  Institute  the  proceedings  In  con- 
tempt and'  render  the  judgment  thereon. 
The  main  points  of  the  petition  are:  (1) 
That  the  order  of  examination  before  the 
referee  was  void  because  the  eexamlnatlon 
was  to  be  held  in  San  Francisco,  and  the 
judgment  was  rendered  in  Mendocino  county, 
and  also  because  the  r^eree,  Ombaum,  re- 
sided in  San  Frendsco  county,  that  not  be- 
ing the  county  in  which  the  judgment  was 
rendered;  (2)  because  prior  to  the  beginning 
of  the  action  in  which  the  judgment  against 
the  L.  E.  White  Lumber  Company  was  ren- 
dered the  said  lumber  company  bad  ceased 
to  exist  as  a  corporation  by  reason  of  its 
having  failed  to  pay  Its  annual  license  tax 
as  required  by  law,  and  that  In  consequence 
of  that  fact  no  valid  judgment  could  he  ren- 
dered against  It. 

This  matter  lias  been  before  the  courts 
many  times.  The  order  of  commitment  for 
cont^npt  was  made  on  January  9,  1920.  Up 
to  this  time  tbe  petitioner  has  succeeded  in 
avoiding  the  imprisonment  adjudged.  Prior 
to  the  preceeding  In  contempt  here  attaclied 
the  petitioner  had  been  adjudged  guilty  of 
contCTipt  for  refusing  to  obey  a  previous 
order  of  the  court  directing  bim  to  appear 
for  examination  in  a  previous  proceeding 
supplementary  to  execution.  In  May,  1919, 
he  applied  to  this  court  for  a  writ  of  cer- 
tiorari to  review  and  annul  said  order.  The 
application  was  duly  heard,  and  this  court 
on  July  8,  1919,  duly  rendered  its  judgment, 
declaring  that  Uie  petitioner  was  In  contempt 
of  court  (or  refusing  to  obey  the  order,  and 
affirming  the  judgment  punishing  bim  for 
contempt  Drew  v.  Superior  Court,  180  Cal. 
711, 182  Pac.  417.  In  tbat  proceeding  be  did 
Dot  claim  that  the  defendant  corporation  liad 


ceased  to  exist  before  the  action  was  begun. 
Thereafter  another  supptem^tary  proceed- 
ing was  begun  in  the  same  action,  and  in 
that  proceeding  the  judgment  of  imprison- 
ment here  attacked  was  made.  An  order  of 
examination  was  duly  made  therein,  and 
again  the  petitioner  refused  to  appear  for 
examination.  He  was  again  cited  to  appear 
upon  a  charge  of  contempt  for  such  refusal, 
whereupon,  before  the  bearing,  be  applied  to 
the  District  Court  of  Appeal  of  tbe  Third 
District  for  a  writ  of  prohibition  on  tbe  gen- 
eral grounds  that  tbe  superior  court  had  no 
jurisdiction  to  bear  and  decide  the  charge 
of  contempt.  The  cause  was  decided  against 
him  by  the  District  Court  of  Appeal  on  Oc- 
tober 18, 1919,  and  upon  petition  to  this  court 
a  rehearing  was  denied.  Drew  r.  Superior 
Court,  43  Cal.  App.  651,  185  Paa  680.  In 
his  petition  be  made  some  datm  tbat  the 
judgment  In  the  main  case  was  void  by  rea- 
son of  some  extrinsic  circumstances,  but  tb« 
opinion  of  tbe  district  court  does  not  show 
the  precise  ground.  The  contempt  proceed- 
ing  in  the  superior  court  of  M^dodno  coun- 
ty then  proceeded  to  a  hearing,  and  on  Janu- 
ary 9,  1920,  the  judgmrat  in  cont^pt  here 
involved  was  made.  Thereupon  the  petition- 
er her^  filed  his  petition  In  the  District 
Court  of  Appeal  of  tbe  Third  District  for  a 
writ  of  review  to  annul  said  judgment  of 
contempt  One  of  the  grounds  of  this  pe- 
tition was  tbat  the  judgment  against  the  L. 
E.  White  Lumber  Company  upon  which  the 
proceedings  supplementary  and  In  contempt 
were  based  was  void,  because  of  tbe  fact 
that  prior  to  tbe  beginning  of  said  action 
said  corporation  had  ceased  to  exist  because 
of  the  forfeiture  of  its  charter  aforesaid. 
Thus  the  same  contention  which  be  makea 
now  to  this  court  was  presented  to  that  court 
for  adjudication,  and  the  record  of  the 
Judgment  was  presented  to  that  court  for 
review.  It  was  there  held  on  April  19, 
1920,  tbat  the  judgment  was  valid;  that  the 
finding  therein  that  the  corporation  was  in 
existence  Is  final  and  conclusive  and  not 
open  to  attack  in  a  proceeding  In  certiorari. 
Drew  V.  Superior  Court  (Cal.  App.)  190  Pac 
374.  Its  existence  was  not  legally  impossible, 
for  it  may  have  been  a -corporation  de  facto, 
or  it  may  have  bad  its  corporate  charter  re- 
stored as  provided  In  section  14  of  the  act 
Stats.  1916,  p.  427.  A  petition  to  the  Su- 
preme Court  for  rehearing  was  denied,  and 
that  judgment  thereupon  became  final.  It 
declared,  In  effect  that  the  judgment  on  the 
charge  of  contempt  was  valid. 

[1, 21  Tbe  scope  of  inquiry  upon  a  writ  ot 
review  extends  only  to  the  questlcHi  of  the 
jurisdiction  of  the  court  which  rendered  the 
Judj^ment  sought  to  be  reviewed.  The  scope 
of  inquiry  on  habeas  corpus  is  precisely  tb« 
same.  It  cannot  go  beyond  the  question  oC 
jurisdiction.  The  decision  of  the  district 
court  In  ttiat  case  was  therefore  an  adjudica- 
tion If  that  court;  and  also  bj  tUs  court  m 
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petltloD  for  rehearing,  of  tbe  precise  matter 
upon  which  the  petitioner  here  claims  that 
the  contempt  jndgm^t  li  void.  Even  if  we 
vece  of  tbe  opinion  that  the  decision  In  that 
case  was  erroneous,  It  would  now  be  concln* 
Btve.  It  follows  that  there  Is  no  merit  In 
the  contention  that  the  contempt  lodgment 
Ss  Told  because  of  the  alleged  nonexistence  of 
the  L.  E.  White  Lumber  Company  as  a  cor- 
poration. 

[3]  Upon;  the  second  point,  section  714  of 
the  Code  of  Civil  Procedure  proTldee  that 
In  a  proceeding  snppl^entary  to  execution 
the  Jn^ment  debtor  cannot  be  required  to 
attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides  or  in  which  be 
has  a  place  of  business.  There  Is  no  other 
provision  of  tbe  Code  llmltlns  the  power  ct 
the  coort  to  appoint  a  referee  In  supple- 
meatary  proceedings.  Section  940,  proTlding 
for  the  appointment  of  referees  generally, 
proTides  that  If  the  parties  faU  to  agrep 
tbe  jDdge  must  appoint  one  or  more  referees 
*irtio  reside  In  the  county  in  which  tbe  ac- 
tion or  proceeding  Is  triable."  We  think 
tbe  prortslOD  of  section  714  must  be  con- 
sidered as  an  enlargement  of  the  power.  If 
section  640  may  be  considered  as  requiring 
tbe  appt^tmoit  of  a  ref»ee  residing  in 
the  county  in  which  the  cause  is  tried.  Sec- 
tion 714  antborl7«a  the  court  to  ai^oint  a 
r^eree  in  supplementary  proceeding,  and  at 
tbe  same  time  does  not  authorize  the  party 
to  be  examined  except  in  the  county  where 
lie  reddes  or  has  a  place  ot  business.  This 
necesBarily  Implies  that  where  tbe  party  re- 
sides in  another  eoon^  tbe  examination  may 
be  held  In  fliat  county,  since  otherwise  there 
coold  be  no  examination  ot  mob  party.  Sec- 
tion 71S  autborlaea  an  examliutlon  before 
a  r^eree  "at  a  specified  time  and  place."  It 
does  not  limit  the  place  at  which  the  exam- 
ination may  be  had  In  proceeding  under  that 
section.  It  appears  from  the  record  that 
tbe  petitioner  was  the  president  of  the  L.  E. 
White  Lumber  Company;  that  he  resided  In 
San  Francisco  and  bad  a  place  of  business 
there,  and  that  the  said  company  also  had 
its  i^ce  of  business  there.  In  view  of  these 
proriaions  of  the  statutes  we  are  of  the  opin- 
ion that  the  court  bad  power  to  order  an  ex- 
amination In  San  Francisco. 

t4I  We  are  also  of  the  opinion  that  the 
point  that  the  referee  was  not  a  resident  of 
Mendocino  connty,  and  therefore,  as  it  Is 
claimed,  not  eligible  to  appointment  as  ref- 
oee^  does  not  affect  tbe  jurisdiction  of  the 
court,  and  therefore  that  It  is  not  a  ground 
for  habeas  corpus,  certiorari,  or  prohibition, 
bat  tliat  if  it  Is  material  to  any  right  of  tbe 
party  and  is  well  taken.  It  must  be  presented 
Ml  ai^ieal.  Furthermore,  It  may  be  said  that 
tUs  point  also  has  been  adjudicated  against 
tbe  petitioner.  Be  sought  to  review  tbe  or- 
der before  tbe  District  Court  of  Appeal,  and 


if  be  had  other  reasons  for  alleging  tbe  want 
of  inrtsdlctlon  by  the  court  he  sbonlf^  tuive 
presented  it  there.  Tbe  petitioner  cannot 
be  allowed  to  present  his  reasons  against 
tbe  validity  of  the  Judgment  against  him 
piecemeal  by  successive  proceedings  for  the 
same  general  purpose.  He  has  not  only  had 
bis  day  In  court  to  attack  the  validity  of  this 
Judgment,  but  has  had  several  such  days, 
on  each  of  which  be  could  tiave  urged  this 
objection,  but  did  not  do  so,  and  he  is  there- 
fore barred  as  to  that  and  all  other  objec- 
tions to  its  validity.  Code  Civ.  Proa  {  1908. 

The  petition  for  a  writ  of  habeas  eorgm 
is  denied. 

We  concur :  WILBUR,  J. ;  lAWLOB,  J. ; 
SLOANE,  J.;  LBNNON.  J. 


.  (1S8  Cal.  734) 

MARfN  MUNICIPAL  WATER  DI8T.  V. 
CHENU,  Chief  of  Division  of  Meter 
Vshioles.   (S.  F.  10210.) 

(Supreme  Court  of  California.  May  16, 1022.) 

1.  Uceases  Lieene  faea  for  aatoMMlaa 
an  In  natare  of  tax. 

Moneys  collected  under  provisions  «f  Motor 
Vehicle  Act,  f  8,  and  sections  7,  8,  as  amend- 
ed by  St  1910,  pp.  196,  190,  are  to  be  used  for 
public  purposes,  and  tbe  license  fees  for  an- 
tomobiloa  therein  provided  are  in  the  nature  of 
a  tax. 

2.  Lloeases  «=»tl  (l)-«tatste  prevldUi  far 
payment  of  fees  not  appiloable  to  state  aoan- 
eles,  nnless  aaeli  intaat  oxprwaed. 

Words  in  a  statute  providing  tor  the  pay- 
ment of  fees  are  not  deemed  to  apply  to  public 
agencies  unless  soeh  intent  is  dearly  expressed. 

S.  Statutes  «=3a28— Exceptions  In  staftnto  In- 
peslno  bnrdens  liberally  eonatnied  In  favor  af 

pabHOb, 

Exceptions  in*  a  statute  imposing  burdens 
are  to  be  liberally  eonstmed  in  favor  ot  the 

public. 

4.  License*  «=»I4(I)— Motor  vehlole  nsed  by 
municipal  water  district  not  aabjeet  to  lleense 
as  "engaoed  la  business." 
Motor  vehicle  used  by  munldpal  water  dis- 
trict in  collecting  and  distributing  water  to 
the  public  witiiout  profit  is  not  subject  to  li- 
cense as  being  "engaged  In  business,"  under 
Motor  Tehide  Act,  |  2;  tbe  term  beiog  used 
therein  In  the  narrower  meaning  applicable  to 
oecapations  or  employment  for  livelihood  or 
gain,  and  to  mercantile  or  commercial  enter- 
prises. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Engine.] 

In  Bank. 

Application  of  the  Marin  Municipal  Water 
District  for  writ  of  mandate  directed  to 
Cbarlen  J.  Chain,  as  Chief  of  the  Division 
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of  Motor  Tehbdes,  reqnlrli^  the  InnaBoe  to 
petitioner  of  aatomobile  platee  and  certifl* 
catefl  wltbout  payment  of  tbe  feea.  Writ 
granted. 

George  H.  H&rlan,  of  San  Bafael,  for  pe- 
titioner. 

U.  S.  Webb,  Atty.  Oen^  for  reapondoit 

SHAW,  O.  J.  The  pUlntlff  applies  to  this 
ronrt  for  a  writ  of  mandate  direotlng  tbe 
defendant  as  cUef  of  tbe  division  of  motor 
vehicles  of  tbe  department  of  finance  of  tbe 
state  of  California  to  Issue  to  the  plaintiff 
certain  license  plates,  witb  tbe  accompany- 
ing certtflcatea,  such  license  plates  to  be  at- 
tached to  certain  aatomoblles  owned  by  tbe 
plaintiff,  aa  required  by  tbe  Motor  Veblde 
Act  Tbe  plaintiff  is  a  municipal  water  dis- 
trict, organized  under  the  act  of  May  1, 1911, 
and  amendments  thereto.  Stats.  1911,  p. 
1290;  Stats.  Ex.  Sess.  1911,  p.  92..  By  the 
act  of- April  16^  1916,  tbe  organisation  of  said 
district  was  declared  valid,  and  It  was  de- 
clared to  be  duly  created  as  a  public  corpo- 
ration. Stats.  1916,  p.  84.  Tbe  i^ntlff  has 
ocmstmcted  and  completed  a  large  water  col- 
lecting, storing,  and  distrlbutiiig  system,  and 
la  operating  tbe  same  In  accordance  with 
said  act  by  collecting,  selling,  and  distribut- 
ing water  to  the  InhaMtants  of  the  district 
and  others.  In  carrying  out  its  public  duties 
and  obllgntiona  under  the  act,  as  required, 
it  is  necessary  for  It  to  use  18  motor  Tehl- 
ties,  all  of  wblcb  are  used  exclnslTcly  by  it 
in  the  disctiarge  of  its  public  duties.  It  ap- 
plied to  the  defendant  for  the  necessary  li- 
censes certificates,  and  license  plates,  as  re- 
quired by  tbe  Motor  Vehicle  Act  from  per- 
sons operating  and  owning  motor  vehicles, 
^e  d^endant  refused  to  issue  tbe  Ucensea, 
certificates,  or  plates  except  upon  the  pay- 
ment of  the  license  feea  prescribed  by  tbe 
Motor  yehl(^e  Act,  amounting  to  $133.60, 
wbereupon  the  plaintiff  began  this  proceed- 
ing in  mandamus. 

[1]  Section  8  of  the  Motor  Vehicle  Act 
(Stata.  1916,  p.  400)  provides  that  "every 
owner  of  a  motor  vehlde  which  shall  be  op- 
erated or  driven  upon  tbe  public  hltthwaya 
diall"  cause  the  same  to  be  registered  with 
the  motor  vehicle  departm^t  and  shall  de- 
posit with  his  application  for  a  certlAcate 
"the  proper  registration  fee  as  providad  in 
section  7  of  this  act"  Section  7  of  the  act 
as  amended  (Stats.  1919,  p.  19^  spedfles  the 
fees  to  be  paid  to  the  motor  vehicle  depart- 
ment utwn  the  r^straUon  of  such  motor  ve- 
hicle. It  is  conceded  that  the  amount  demand- 
ed by  the  defendant  was  the  proper  amount 
for  the  vehicles  belonging  to  the  plaintiff  if 
tbe  plaintiff  is  liable  therefor.  Tbe  section  al- 
so provides  that  a  number  plate  shall  be  given 
to  the  person  registering  the  vehicle  upon 
the  payment  of  such  fees.  Section  8  as 
amended  (Stats.  1919,  p.  199)  provides  that 
a  certificate  of  registration  shall  also  be 


(Cal. 

Issued  by  tbe  motor  vtiilde  department 
showing  tbe  name  of  the  rcgistoxttd  tmner 
and  other  particulars. 

The  act  further  provides  that  all  mon^s 
received  by  the  department  from  audi  li- 
cense fees  shall  be  paid  into  the  state  treas- 
ury to  tbe  credit  of  a  fund  designated  as  the 
motor  vehicle  fund;  that  one-half  of  said 
fund  shall  he  paid  to  tbe  counties  from  which 
the  moneys  were  received,  as  determined  by 
the  residence  of  the  persons  paying  the  same, 
for  the  benefit  of  tbe  road  funds  of  sncb 
counties;  that  the  other  one-half,  after  de- 
ducting certain  moneys  for  the  expenses  of 
the  d^rtment,  shall  be  expended  the 
state  department  of  engineering  for  tlie 
maintenance  of  roads,  highways,  and  parks 
In  this  state.  It  will  be  seen,  therefore,  that 
the  moneys  sre  to  be  used  for  public  purpos- 
es, and  that  the  license  fees  are  In  tbe  na< 
ture  of  a  tax.  Madera  ▼.  BlatA,  181  Oal. 
310,  184  Pae.  897. 

[2]  The  dalm  of  the  plaintiff  Is  tiiat  It  la 
a  public  corporation,  mnnidpal  In  character, 
established  and  organized  for  tbe  purpose  of 
carrying  on  within  the  district  the  pnbilc 
service  of  furnishing  water  to  tbe  public; 
that  It  Is  a  stete  agency  for  that  jmrpose, 
and  that*  under  the  well-established  role 
that  words  In  a  statute  providing  for  tbe 
payment  of  fees  or  Imposing  burdens  on 
property  shall  not  be  deemed  to  apply  to 
public  agencies  or  public  property,  unless 
such  Intent  is  clearly  expressed,  tbe  language 
of  tills  act  providing  for  tbe  payment  of  li- 
cense fees  cannot  be  considered  as  having 
been  intoided  to  faudude  or  apply  to  water 
districts  organized  nnder  tiie  act  first  ref«- 
red  to.  ^Is  docMne  has  been  frequently 
expounded '  and  applied  In  tills  state  (Bal- 
thasar  Pac  laec.  By.  Oo.  [Gal.  Snp^]  202 
Paa  87),  where  It  was  btid  that  the  i»rovl- 
sions  of  the  Uotmr  Vehicle  Act  did  not  apply 
to  or  Indnde  motOT  vehicles  belonging  to  tbe 
fire  and  police  departments  of  municipalities 
of  the  state.  Other  lllustratltHUi  of  the  role 
are  found  in  tbe  dtattons  and  quotationa 
made  In  that  case. 

[S,4]  The  defendant  dalms  tliat  ttie  rale 
la  Inapplicable  In  this  case  because  of  tbe 
provisions  of  section  2  of  the  Motor  V^lde 
Act   Ibis  section  provides  that: 

"AU  motor  vebides  owned  and  used  in  the 
transaction  of  official  businesB  by  the  represen- 
tatives of  foreign  powers  or  by  officers,  boards 
or  departments  of  tbe  government  of  the  Unit- 
ed Stfttee.  and  all  motor  vebiclcs  owned  by  and 
used  in  the  operative  work  of  such  corporations 
as  are  taxed  ffolely  for  state  purposes  under 
the  provisions  of  the  Constitution  of  this  states 
and  snch  self-propelling  vehicles  as  are  used 
neither  tor  the  conveyance  of  persons  for  hire, 
pleasure,  or  business,  nor  for  the  transportation 
of  freight,  are  hereby  exempted  from  the  pay- 
ment of  tiie  fees  in  this  act  prescribed.  The 
department  shall  furnish,  free  of  charge,  dis- 
tinguiBhing  phites  for  motor  vebides  thus  ax* 
empU" 
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The  claim  Is  that  Xsy  this  Bpeciflcation  ot 
Tehidea  which  are  to  be  exempt  the  statute 
evinces  an  Intention  to  exdade  all  other  ve- 
hicles and  persons  from  the  exemption. 

We  think  that  aection  2,  Instead  of  Justl- 
tying  the  position  of  the  defendant,  is  posi- 
tive  evidence  against  the  same.  It  excludes 
BpedflcaUy  all  motor  vehicles  that  are  not 
used  for  the  conveTanoe  of  persons  'for  hire, 
for  pleasnre,  or  for  business.  There  is  a 
companion  rule  of  const  nictlon  to  that  above 
mentioned,  to  the  effect  that  exceptions  in  a 
statute  imposing  burdens  are  to  be  liberally 
construed  in  favor  of  the  pnbUe.  JOvvi  with- 
out the  aid  of  this  rule,  however,  we  thlnb  a 
motor  vehicle  owned  and  used  by  a  maDle^>al 
water  district  organized  under  the  law  for  the 
purpose  of  collecting  and  distributing  water 
to  the  public,  and  for  the  management  of  its 
works  and  system  in  discharging  Its  public 
duties,  is  not  used  in  "business"  as  that  term 
Is  need  in  section  2  aforesaid.  The  munici- 
pal water  district  is  not  a  commercial  cor- 
poration. It  does  not  operate  for  profit.  It 
Is  not  Intended  that  it  shall  earn  any  money 
in  excess  of  the  necessary  operating  expens- 
es of  the  idant  devoted  to  the  public  use 
and  for  the  acquisition  of  property  neces- 
sary thereto.  While  the  oi>eratloDS  of  such 
a  public  corporation  are  sometimes  referred 
to  as  its  "business,"  it  Is  nevertheless  true 
that .  the  context  indicates  that  the  word 
was  used  In  a  narrower  meaning  in  this  sec- 
tion. The  general  definition  of  the  word  is 
*that  which  busies,  or  engages  time,  atten- 
tion, or  labor,  as  a  prlndpal  serious  concern 
or  interest,"  but  the  word  has  a  narrower 
meaning  aK>licabIe  to  occupation  or  employ- 
ment for  livelihood  or  gain,  and  to  mercan- 
tile or  commercial  enterprises  or  transac- 
tions. It  is  not  to  be  presumed  that  the 
Legislature  undertook  to  place  public  cor- 
porations of  this  character  In  the  same  class 
as  private  corporations  engaged  in  ordinary 
business.  The  rule  of  construction  .we  have 
already  referred  to  forbids  it  The  passage 
evidently  refers  to  ordinary  business,  and 
not  to  tiie  operations  of  the  public  corpora- 
tions of  the  state.  The  phrase  "for  the  con- 
veyance of  persons  for  hire,  pleasure,  or 
business,  nor  for  the  traiuportatlon  of 
frelt^t,"  dearly  Indicates  an  tntmtion  to 
describe  ordinary  occupations  engaged  in  by 
private  perswis  or  private  corporations,  ei- 
ther for  business  or  pleasure,  and,  so  far 
as  It  refers  to  business  it  would  Include  pri- 
vate badness,  and  not  public  business.  If 
the  word  "business"  was  given  the  broader 
meaning  contended  for  by  the  defendant,  it 
would  require  the  Imposition  of  the  license 
ten  upon  every  munldpality  in  the  state, 
and  even  the  state  itself,  as  a  condition  pre- 
cedent to  the  Issuance  of  U cense  plates  and 
certiflcates  for  the  operation  of  all  the  mo- 
tor vehicles  used  by  any  of  them  in  the  pub- 
lic bualneM  of  the  8tat«^ 


For  these  reasons  we  are  of  the  opinion 
that  the  motor  vehicle  department  must  is- 
sue these  license  plates  and  certiflcates  to 
the  petitioner  for  the  motor  vehicles  In  ques- 
tion without  charging  the  statutory  fee 
therefor. 

Let  the  writ  Issue  as  prayed  for. 

We  concur:  LENNON,  J.;  WILBUR,  J.; 
SHUBTLEFF,  J. ;  LAWLOR,  J. ;  SLOAMB, 
J.«  BIOHARDS,  Justice  pro  tem. 
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TOWN  OF  MILL  VALLEY  v.  MASSACHU- 
SETTS BONDING  4  INS.  CO. 
(S.  F.  10213.) 

(Supreme  Court  of  Csllfonda.  Hay  81, 1922.) 

On  Beheariag. 

1.  Appeal  sad  error  «=b»62I<I)— Statate  llntt- 
lag  tine  for  relief  from  jsdgnMts  laappHoa- 
Ue  to  delay  !■  pr^arlag  tnuuorlpt. 

Oode  Civ.  Proe.  i  478,  anthoftdng  courts 
to-  relieve  parties  from  jndgmwti,  etc«  taken 
through  mistake,  inadvertence,  etc.,  provided 
application  is  made  within  six  months,  has  no 
application  to  delay  in  the  preparation  of  the 
transcript  on  appeal  under  lection  953a,  so  as 
to  prevent  filing  of  the  transcript  more  than 
six  monUiB  after  the  expiration  of  twenty  days 
from  the  filing  of  notice  therefor. 

2.  Appeal  and  error  «S9627(2)— Dillgenoe  la 
preparing  transcript  Is  mnttar  for  lower 
oourt,  and  not  for  Sapreme  Conr^  on  notion 
to  dismiss. 

Under  Supreme  Court  role' 2  (176  Pac.  vii), 
providing  that,  when  a  notice  for  a  transcript 
under  Code  Civ.  Proc.  I  963a,  la  filed,  the  time 
for  filing  the  transcript  shall  not  ran  until  the 
transcript  is  approved  and  certified,  or  the 
proceeding  to  obtain  It  has  been  dismissed,  or 
otherwise  terminatedi  the  proceeding  may  be 
dismissed  for  lack  of  diligence  in  preparing  the 
transcript,  but  this  Is  a  matter  for  investiga- 
tion and  determination  In  the  superior  court, 
and  not  in  the  Supreme  OonrC,  on  motion  to 
dismiss. 

3.  Appeal  and  error  ^622— Time  for  fliing 
transorlpt  does  not  ran  nntll  approved  and 
certified  If  nppellnnt  diligent  and  prooaedlng 
not  terminated  below. 

Under  Supreme  Court  rule  2  (176  Fae.  vll), 
where  the  record  shows  no  lack  of  diligence  by 
appellant  in  procaring  a  transcript,  and  no  ter- 
mination below  of  the  proceeding  to  procure 
it,  the  time  for  filing  doea  not  run,  so  far  as  a 
motion  to  dismiss  the  appeal  is  concerned,  un- 
til the  transcript  is  approved  and  certified  by 
the  judge  of  tiie  lower  court. 

4.  Appeal  and  error  4=^627(2)— Question  on 
motion  to  dismiss  for  fallara  to  file  troa- 
soript  Is  one  of  dlltgenoe  at  to  whleh  oenrt 
has  largo  discretion. 

The  primary  question  on  a  motion  to  dis- 
miss for  failure  to  file  transcript  wftiitn  tiie 
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time  prescribed  by  a  rule  of  the  Supreme  Court 
is  wh<*ther  the  appeal  has  been  diligently  prose- 
cuted,  aud  in  the  decision  of  such  qo«ation  tlM 
court  has  a  vei7  large  dlsoetlon. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County ;  J.  S.  Koford,  Judge. 

Action  by  the  Town  of  Mill  Valley  against 
the  MasBachusettB  Bonding  &  Insurance  Com- 
pany. From  a  Judgment  for  xdaintlft.  te- 
fendant  appeals.   On  motion  to  dismiss  aih 

peal.    Motion  denied. 

Klrkbride  &  Gordon,  of  San  Mateo,  and 
'Itiomas,  Beedy  &  Lanagan,  of  San  Francisco, 
for  appellant. 

U.  C.  Symondfl^  of  San  Francisco,  for  re- 
spondent 

PER  CUBIAM.  Motion  to  dismiss  aj^eal 
dolled. 

On  Rehearing. 

PER  CURIAM.  The  respondent  has  ap- 
plied for  a  rehearing  of  the  order  denying  its 
motion  to  dismiss  the  appeal  in  this  case. 
The  rehearing  Is  asked  on  the  ground  that 
the  default  of  the  appellant  occurred  on  Oc- 
tober 2,  1921,  which  was  the  expiration  of  20 
days  after  he  bad  filed  his  notice  Mnier  sec- 
tion 953a,  Code  of  Civil  Procedure,  request- 
ing a  transcript  of  the  record  and  proceed- 
ings in  the  cause  for  nse  on  appeal;  that 
the  transcript  was  not  filed  In  pursuance  ot 
said  notice  until  April  27, 1922 ;  that  no  ex- 
tensions of  time  bad  been  granted  by  tbe 
court ;  and  that  after  April  2, 1922,  no  relief 
from  such  default  could  be  granted  under  the 
jproTisions  of  section  473,  Code  of  dvll  Pro- 
cedure. The  facts  shown  by  the  affidavit  of 
the  appelant  are  that  tbe  delay  was  caused 
'by  tin  extreme  Imgtta  of  the  transcript, 
which  made  It  Impossible  for  the  reporter, 
although  diligently  at  work  thereon,  to  com- 
plete its  preparation  until  April  2T,  1922. 
This  waa  not  the  default  of  the  appellant, 
■eren  if  It  bad  been  shown  that  the  ofBdsl 
reporter  was  negligent  in  the  preparaticm  of 
the  transcript 

[1]  When  proceeding  under  section  053a  the 
appellant  must  rely  on  the  official  conduct  of 
tbe  officers  of  the  court  Their  delay  or  de- 
fault is  not  his  delay  or  default.  It  la  not 
.1  case  for  the  application  of  section  473. 

[2]  There  is  no  provision  of  the  Code  wtilch 
-fixes  the  time,  after  tbe  taking  of  an  appeal, 
within  which  tbe  transcript  must  be  filed. 
That  matter  is  regulated  by  the  rolea  of  tliis 


court  Bnlfi  2  0-79  Ffte.  rUi  reaulres  a  tran- 
script to  be  filed  wltUn  40  days  after  die  ap- 
peal Is  perfected— that  is,  after  the  flllnff  of 
notice  of  appeal— exc^  among  other  things, 
that  when  a  notice  reavestlng  a  transcript 
under  section  958a  is  filed,  tbe  tiUne  to  file  a 
transcript  In  the  Supreme  Ocmrt  aliall  not  be- 
gin to  run  "anm  such  tranacrlpt  Is  a^rored 
and  certified  as  required  by  law,"  or  until 
the  proceedhig  to  <^tain  it  "has  been  termi- 
nated in  the  court  below  by  dismissal  or  oth- 
erwise." If  there  is  lai^  of  diligrace  on  the 
part  of  the  officers  of  the  lower  court  in  pre- 
paring the  transcript  the  respondent  may  ob- 
tain a  dismissal  of  that  proceeding,  where  it 
is  proper  to  do  so,  api^ying  to  that  court 
It  Is  not  the  theory  npcm  which  rule  2  was 
adopted  that  the  matter  of  such  dlllg^ce  in 
the  preparation  of  the  record  on  af^)eal 
should  ordinarily  be  subject  to  Investigation 
and  determination  In  this  court  on  a  motion 
to  dismiss  the  appeal.  Such  matters  can 
more  pr(^>erly  be  adjudicated  in  the  superior 
court.  There  has  been  no  termination  of  the 
proceeding  to  obtain  a  typewritten  tranacrlpt 
in  the  court  below,  by  dismissal  or  otherwise. 
The  transcript  was  not  filed  with  the  Aerk 
as  required  by  section  953a  until  April  27, 
1922,  and  the  time  for  settlement  thereof  waa 
then  fixed  foe  May  2,  1922,  of  which  notice 
was  duly  given. 

[3]  Hence,  fOT  the  puriwses  of  the  consid- 
eration of  this  court  on  a  moticai  to  dismiss, 
where  tbe  record  shows  no  lack  of  diligence 
by  appellant  on  his  own  part  and  no  termina- 
tion b^ow,  the  time  for  filing  the  transcript 
will  not  b^ln  to  ran  until  such  transcript  Is 
approved  and  certified  by  the  Judge  of  the 
court  below.  At  the  time  of  the  bearing, 
therefore,  the  time  for  filing  a  transcript  bad 
not  yet  begun  to  run.  The  motion  was  de- 
nied for  these  reason& 

[4]  Tbe  prlmuy  subject  of  investigation 
upon  a  moti(m  to  dismiss  t<x  failure  to  file  a 
transcript  within  the  time  prescribed  by  our 
rule,  whatever  the  tedinlcal  aspect  of  tbe 
case  may  be,  Is  always  the  question  whether 
the  appeal  has  been  diligently  prosecuted. 
In  the  decision  of  that  question  the  court  has 
a  very  large  discretion.  It  is  seldom  that 
the  facts  of  any  case  will  form  a  precedaat 
for  the  determination  of  another  upon  a  ques- 
tion of  that  character. 

The  petition  for  a  r^earlng  is  denied. 

SHAW,  C.  X,  LAWLOR,  WILBUR, 
SLOANE,  LBNNON,  and  SHDRTLEffF,  JJ., 
and  RICHARDS.  Justice  pro  tem.,  concur. 
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(Dbtrict  Coort  of  Appeal.  Third  District  Cal- 
ifornia.  April  7.  1922.) 

1.  Burgrary  ®=»4I  (6)~Evldeiic«  h«fd  safllolent 
to  warrant  flndlag  that  defendant  committed 
the  burglary. 

In  a  prosecntioD  for  barglary  in  the  firat  de- 
cree, evidence  held  soffident  to  warrant  the 
jary  in  finding  that  the  defendant  coounitted 
the  burglary. 

2.  Barglary  «=^l  (5)— Evldeioa  hold  tuflloleiit 
to  warrant  finding  tlw  bnrflwy  wu  MOinilt- 
ted  In  the  nlghttinio. 

In  a  proaecntion  for  hn^lary  In  the  first  de< 
gree,  evidence  that  the  bnilding  burglarized  was 
in  a  denaely  populated  section,  and  that  the 
barglary  waa  committed  between  the  hour*  of 
S:30  in  the  evening  and  8:30  the  next  morn- 
ing, held  sufficient  to  warrant  tbe  jury  in  find* 
ing  the  burglary  was  committed  In  the  night- 
time. 

Appeal  from  Snperlor  Court,  Sacramento 
County ;  Malccrilm  O.  Olam,  Jxiigd. 

George  WllUanu  was  conTlcted  ot  burglary 
Id  the  first  degree,  and  appeals.  AfBrmed. 

Charles  F.  Metteer,  of  Sacramento,  for 
appellant 

U.  S.  Webb,  Atty.  Oen.,  and  J.  Charles 
Jones.  Deputy  Atty.  Gen.,  for  the  Peoi»l& 

FINCH,  P.  J.  The  defendant  was  convicted 
of  the  crime  of  barglary  of  the  first  degree 
and  amwals  £rom  the  Judgment  of  conviction 
and  from  tbe  ordex  denying  his  motion  for  a 
new  triaL 

The  building  bargla'rlBed  .Is  on  Fourth 
street,  betwera  L  and  M,  in  tbe  dty  of  Sacra- 
mento, in  what  tbe  ai^lant  describea  In  his 
doring  brief  as  'the  dens^  populated  ori- 
wtal  section  of  the  dty."  The  owner  left 
the  bnilding  on  Saturday  evening,  October  1, 
1921,  at  8:30,  and  on  bis  return  the  next 
morning  at  8  :S0  he  discovered  that  the  ^ace 
had  been  entered  from  tbe  rear  and  IS  pairs 
of  trousran.  8  or  9  coats,  and  betweoi  50 
and  60  shirts  stolOL  The  defendant  was  ar- 
rested October  S.  Prior  to  his  arrest  the 
defendant  sdd  two  of  the  stolen  shirts  to  a 
man  cm  tbe  street  and  a  pair  of  tbe  stolen 
trousers  at  a  secondband  storey  signing  the 
name  "Harry  Wilson"  instead  of  his  own  at 
the  latter  place.  At  the  trial  he  denied  hav- 
ing sold  tbe  two  shirts,  but  admitted  that  be 
sold  the  trousers.  He  denied  having  signed 
the  name  "Harry  Wilson."  In  explaining  his 
possession  of  the  trousers,  he  testified  that  on 
the  4th  day  of  October  tbere  were  10  or  12 
men  gambling  under  the  Yolo  end  of  the  M 
street  bridge,  and  that  one  of  them  "went 
broke  in  the  game,  and  be  asked  several  fd- 
lows  If — who  wanted  to  boy  the  pants;  by 
me  being  a  little  ahead  of  tbe  game,  he  asked 
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me,  and  X  paid  him  a  dollar  and  a  half  for 
the  pants."  W.  M.  Hallahan,  detective  ser- 
geant of  the  police  department  of  Sacramen- 
to, testified  that  he  interviewed  the  defend- 
ant prior  to  his  arrest,  and  that  tbe  defend- 
ant at  first  denied  having  sold  any  trousers 
at  a  secondhand  store,  but  later  admitted 
that  he  had  sold  a  pair,  not  involved  appar- 
ently In  this  case,  at  a  secondhand  store  Oc- 
tober 8;  that  witness  "asked  bbn  where  he 
got  them.  He  says  he  was  shooting  crap  or 
playing  cards  with  a  bupch  of  fellows  down 
along  the  river  front  there.  A  fellow  sold 
them  to  him  for  a  dollar  and  a  balf." 

[1, 2]  A  reversal  ot  the  case  is  asked  on  two 
grounds :  (1)  That  tbere  Is  no  evidsnCB  con- 
necting the  defendant  with  tbe  cmnmlfldcm  ot 
tbe  crime.  <2)  That  there  is  no  evldaice 
t^kding  to  show  that  tbe  burglary  was  onn- 
mitted  in  the  nighttime.  Tbere  can  be  no- 
doubt  that  tJie  evidence  is  sufildent  to  war- 
rant tbe  Jury  in  fhiding  that  tbo  ddendant 
cconmitted  tbe  burglary.  The  only  evldmc^ 
otbex  than  that  stated,  tending  to  diow  that 
tlie  barglary  was  committed  in  tbe  nigbtCline, 
is  that  of  a  witness  wbo  saw  two  men  In  tbe 
alley  near  the  idace  where  tbe  ^try  was 
made  at  10:30  in  the  evening.  One  of  tbem 
was  about  the  height  of  the  defendant,  and 
tbe  other  was  small.  Tbe  witness  was  with- 
in about  12  feet  of  them  but  could  not  tell 
whether  they  were  white  or  colored.  The 
defendant  is  a  colored  man.  The  witness  did 
not  testify  to  any  suspidous  or  unusual  con- 
duct on  the  part  of  these  men  and  his  testi- 
mony must  be  treated  as  of  slight  value. 

Appellant  correctly  states  that  the  burden 
is  on  tbe  procj^tion  to  prove  beytmd  a  rea- 
sonable doubt  that  the  burglary  was  c(Humit- 
ted  in  tbe  nighttime,  and  he  contends  that 
this  burden  has  not  been  sustained.  In  sup- 
port of  bis  contention  be  cites  a  number  of 
cases.  In  some  of  them  tbe  circumstances 
proved  are  less  convindng  than  tbose  ot  the 
instant  case.  In  others  the  surrounding  facts 
and  circumstances  are  not  stated.  That  of 
People  V.  GrlfOn,  19  OaL  678,  was  tried  prior 
to  tbe  enactment  of  the  statutory  definition  of 
the  term  "nlghtUme."  The  court  said  that 
at  the  time  of  the  entry  "there  was  light 
enough  out  of  doors  to  discern  a  man's  fea- 
tures across  the  street.  •  •  *  The  pres- 
ence of  suffldent  daylight  to  discern  a  man's 
.features  has  long  been  adopted  as  a  criterion 
to  determine  whether  or  not  the  act  was  done 
in  the  nighttime  within  •  •  •  the  law 
applicable  to  burglary."  In  State  v.  Gund»- 
Bou,  56  Wash.  672,  106  Pac.  194,  21  Ann.  Cas. 
350,  the  ship  burglarized  was  in  sole  charge- 
of  a  keeper  wbo  was  absent  all  day  and  re- 
turned in  the  evening.  On  arising  the  next 
morning  he  for  tbe  first  time  discovered  that 
a  burglary  had  been  committed.  In  Waters. 
V.  State,  53  Ga.  567,  the  burglary  "was  com- 
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mlttetl  wltbtn  a  period  of  about  40  or  45  min- 
utes, one-half  of  wblcb  was  day,  and  one-balf 
was  night"  In  State  t.  Gray,  23  Ner.  801, 
46  Pac.  801,  the  defendant  entered  a  barn 
and  took  a  saddle  therefrcsn  between  the 
hours  of  6  o'clock  in  tbe  evening  of  jQne  '4 
and  7  o'clock  tbe  next  mOTnlng.  The  defend- 
ant left  town  early  in  the  morning  of  June 
8 — bow  early  does  not  appear— starting  from 
tbe  residence  of  a  woman  who  lived  in  the, 
same  block  in  whldi  the  barn  was  situated. 
Tbe  opinion  does  not  disclose  whether  the 
Ticinity  was  thickly  or  sparsely  settled.  In 
Leisenberg  t.  Btate^  60  Neb.  628,  84  N.  W.  6, 
tbe  burglary  was  CMnmltted  March  29th  be- 
tween 6 :80  p.  m.  and  9  o'clock  of  tbe  same  eve- 
ning, tbe  surrounding  circumstances  not  ap- 
pearing from  the  decision.  In  Ashford  v. 
State,  SO  Neb.  38,  S3  N.  W.  1086,  the  evidence 
showed  that  the  burglary  was  committed  be- 
tween tbe  hours  of  2  a.  m.  and  9  a.  m.  of  tbe 
same  day.  The  court  said: 

*Tfaare  Is  also  a  lack  of  evidence  as  to  the 
location  of  the  Beynolds  house  [the  place  bnr- 
glariied],  as  to  whether  it  was  situated  in  tbe 
quiet  or  busy  portion  of  the  city  and  as  to 
whether  there  were  other  resideoces  or  houses 
in  tbe  same  vicioity.  If  located  in  the  heart  of 
the  city,  the  probabilities  that  the  entry  was 
made  before  daylight  would  be  greater  than  If 
situated  in  a  more  sparsely  settled  portion." 

In  all  of  tbe  cases  Ham  far  considered  tho 
evidence  was  held  Insufflciott  to  show  an 
eitry  in  tbe  nlgbttim& 

In  tbls  case  tbe  buislary  was  committed  in 
a  dms^  populated  part  of  tbe  city  and  the 
articles  stolen  were  of  considerable  bulk.  It 
is  highly  imi^obable  that  tbe  defendant 
would  take  the  risk  of  breaking  Into  the 
building  and  carrying  away  these  bulky  ar- 
ticles ta  broad  daylight  In  a  populous  section 
of  the  city.  In  Pe<^le  v.  Dupree,  98  Micb. 
28,  66  N.  W.  1047.  the  court  said : 

"When  a  merdiant  enters  his  store  in  a  city 
at  the  nsual  hour  in  the  morning,  thoagb  it  be 
after  daylight,  and  finds  that  it  has  been  bro- 
ken open  and  entered  from  the  front  door  or 
window,  it  is  contrary  to  good  sense  to  say 
that  the  crime  might  have  been  committed  aft- 
er daylight,  and  therefore  the  court  must  di- 
rect an  acquittaL  Such  crimes  are  not  commit- 
ted io  broad  daylight,  but  in  the  nighttime. 
The  question  was  one  for  the  Jury,  and  not  for 
the  GOart.** 

In  People  t.  Tracy,  121  Mich.  818,  80  N. 
W.  21,  a  barn  was  burglarized.  The  court 
said: 

*^e  property  stolen  consisted  of  two  large 
horse  blankets,  a  set  of  single  harness,  a  bridle, 
and  a  pair  of  hop^es.  *  *  *  The  owner  of 


the  property  was  a  fiarmer.  Another  farmer 
lived  within  30  rods-  on  one  side,  and  anottier 
within  40  rods  upon  tbe  other  side.  •  *  * 
The  property  was  bulky,  and  it  Is  not  probable 
that  one  would  run  tiie  risk  of  breaking  Into  a 
building  situated  as  these  were,  in  daylight,  and 
of  carrying  away  property  of  this  character. 
Tlie  chance  (tf  detection  would  be  too  great 
The  question  was  for  the  Jury." 

In  Simon  v.  State,  125  Wis.  439,  108  N.  W. 
1100,  the  burglary  was  committed  between 
twilight  of  August  22  and  the  afternoon  of 
August  25,  the  owner  of  tbe  house  being  ab- 
sent in  the  meantime.  Tbe  court  said: 

"The  entry  of  the  house  was  through  a  base- 
ment window,  wliich,  except  for  darkness,  was 
in  plain  sight  from  the  street  and  other  resi- 
dential grounds  and  reaidences  in  the  vionity. 
*  *  *  Tbe  house  was  located  in  a  residence 
locality.  Other  bouses  were  dose  by.  In  the 
daytime  people  were  accustomed  to  frequently 
pass  by  on  the  sidewalk  and  street  in  front 
thereof.  •  •  •  The  place  where  the  entry 
was  effected,  as  regards  opportunity  for  see- 
ing the  offender  in  the  act  and  tbe  disturbance 
of  things  in  the  house  were  sa<di  as  to  render 
it  liighly  unreasonable  to  suppose  that  the  event 
could  have  occurred  in  the  daytime  witliout  at- 
tracting the  attention  of  some  one  while  it  was 
in  progress;  and  highly  nnreasonable  that  any 
one  would  attempt  such  a  thing,  under  the  tir- 
cam  stances,  except  under  cover  of  darkness, 
since  opportnidty  for  choosing  sudi  an  occa- 
sion was  ample.  Tbe  verdict  on  this  point  is 
well  supported  by  the  evideace."* 

See,  also,  SUte  v.  Bancroft  10  N.  H.  105. 

In  the  case  of  People  v.  McCarty,  117  Oal. 
66,  48  Pac  984,  Where  the  burglary  was  com- 
mitted June  18,  tbe  court  said: 

"The  defendant  and  others  constructed  a  tun- 
nel some  120  feet  in  length  from  the  cellar  of  a 
certain  saloon  to  a  point  immediately  l>eneath 
the  fioor  of  a  certain  bank  building  in  the  city 
of  Los  Angeles,  for  tbe  purpose  of  committing 
larceny.  Upon  the  day  set  for  the  actual  en- 
try through  tbe  Soor  into  tbe  building  the  de- 
fendant and  bis  confederates,  some  time  during 
the  afternoon,  entered  the  cellar,  one  ai  them 
emerging  therefrom  at  7  o^do^  p.  m.  "  *  * 
The  others  came  out  of  tbe  cdlar  at  12  o'dodt 
tliat  night  The  burglary  was  committed  by 
these  men  at  some  time  during  these  hours. 
The  finding  of  tbe  jury  on  this  question  was  a 
matter  peculiarly  within  its  province;  and  upon 
this  evidence  tbe  court  will  not  disturb  tbe 
verdict  in  this  regard." 

Under  the  foregoing  authorities,  there  can 
be  no  doubt  that  the  evidence  Is  sufficient  to 
sustain  the  verdict 

Tbe  judgment  and  order  are  affirmed. 

We  concur:   HART,  J.;  BURNETT,  3, 
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wu  mads  only  to  show  a  complete  tdatory  of 
tbe  trial  and  proeeedinca. 


(Cr.  593.) 


(IMstrict  Conrt  of  Appeal.  Third  District,  Gall- 
fomia.   April  7.  1922.) 

t.  RaMwy  ^l9*l«torHa«loB  hold  to  tiifl- 
alMrtly  axprcH  latoat. 

An  inXormation,  charging  tliat  defendant 
made  an  aasaolt  to  steal,  necessarit;  carries  the 
implication  that  his  purpose  or  intent  was  to 
steal,  etc^  though  the  word  "intent"  is  not 
ued. 

2.  RoMwy  ^19— laformtlM  aot  dofaotiva  la 
enlttlag  '*a«alast  hia  win." 
An  information  for  assault  with  Intent  to 
emmiit  robbery  was  not  defectlTe  In  omitting 
tbs  words  **ai^lnst  his  wiH"  aa  eontalped  in 
Pen.  Code.  |  211,  the  terms  "force  and  fear" 
entirely  corering  the  sitnation. 

5.  Crlmlaal  law  ^1 186(4)— Dofeott  la  Infor- 
■atloa  held  aot  reversible  error. 

Where  the  oTidence  was  stiffident  to  estab- 
liih  every  element  of  the  offense  charged,  and 
tbe  bearing  proceeded  as  though  the  allegations 
of  tbe  information  were  complete,  the  cause 
should  not  be  reversed  on  accoant  of  omissions 
tnm  the  Information,  in  view  of  Const,  art. 
8.14%. 

4.  Crlnlaal  law  ^S22(l)— Instruction  nnst  be 
eossldered  in  ooaaeetlon  with  entire  charge. 
In  determining  -ffbetber  or  not  an  Instruc- 
tion was  erroneous,  It  must  be  considered  in 
connection  with  the  entire  diarge. 

6.  Criaihial  law  «=»822(4)— lastruotloo,  Invad- 
iag  prtvlnea  of  Janr,  tmni  by  reaalwlar  of 
ehargo. 

An  instruction:  "The  defendant  Is  charged 
with  assaolt  with  Intent  to  rob.  This  diarge 
indades  the  smaller  offense  of  simple  assaolt, 
snd  he  may  be  fonnd  guilty  of  either  of  said 
offenses"— if  Invading  the  province  of  tbe  Jnry, 
ms  not  ground  for  reversal,  where,,  consider- 
ing the  instmetions  together,  the  jury  could 
not  fliil  to  onderatand  ^t,  mdess  convinced  by 
Hu  evidence  beyond  a  reasonable  doubt  of  the 
gttilt  of  tbe  defendant,  tbey  eoold  not  convict 
bin  of  any  crime. 

1  Criailnal  law  «sa»996(2)— Panaittlng  oerrec- 
tlaa  of  rMorri  aftar  oartliottloa  held  aot  ar- 

rer. 

It  was  not  error  for  the  trial  court  on  mo- 
tion of  tbe  district  attorney,  after  the  trial  was 
completed  and  tbe  record  on  appeal  was  certi- 
fied, to  pemdt  th«  record  to  be  corrected  by 
ad^ng  averments  to  tbe  Information,  which 
averments  had  been  a  part  of  tbe  information 
as  originally  filed,  but  had  been  stricken  on 
motion  of  the  people  and  by  consent  of  the 
defendant;  correction  being  made  to  show  a 
complete  history  of  the  trial. 

7.  CriBilaal  law  «s3l  l6S(l}^Corrao«on  «f  r«o> 
srd  wIthoHt  pr^uAce. 

If  it  waa  error  for  the  trial  oiurt  to  per* 
mit  a  correction  of  the  record  after  its  cer< 
tificatioD  on  appeal,  it  was  entirely  without 
prejudice  to  the  accused,  where  the  correction 


8.  Criailnal  law  ^695(6)-43kj«otlea  to  raad* 
■at  statenent  of  aoensad  bald  Mt  to  ralaa 
objection  to  certain  qaastloaa  and  answare 

therein. 

Where  accused's  attorney,  when  the  court 
assented  to  the  reading  by  the  tUstrict  attor- 
ney of  a  statement  made  by  accused,  objected 
that:  "If  the  court  please,  we  object  to  this 
procedure.  The  witness  has  a  right  to  see  the 
entire  paper  before  counsel  reads  anything  from 
it  at  all.  Then  he  can  ash  him  as  to  if—was 
not  a  Bufllcient  objection  that  some  of  the 
questions  and  answers  contained  In  the  state- 
ment were  objectionable. 

<  9.  Criminal  law  ^693— Objectloa  to  readlag 
1  of  statement  of  aooused  held  not  opportune. 
Where  with  the  consent  of  the  court  pros- 
ecuting attoni^  read  a  staffement  made  by  ac- 
cused, and  tiien  asked  the  defendant  if  It  was 
not  a  cozreet  copy  of  the  statements  made' by 
him,  an  objection  of  accused's  attorney,  "It  is 
incompetoit.  Irrelevant,  and  immaterial,  and  I 
assign  now  the  reading  of  the  document  aa  mis- 
conduct on  the  part  of  the  district  attorney, 
and  I  ask  the  court  to  strike  it  from  the  rec- 
ord and  to  request  this  jury  to  disregard  every 
question  and  answer  read  to  the  defendant," 
was  not  opportunely  presented. 

10.  Criminal  law  «=»695(2),  696(4) —Objeo- 
tlons  to  reading  of  statement  of  aoeusad 
shoDid  spscrify  objectionable  matter  therein. 

An  objection  to  the  reading  of  a  statement 
of  the  accused  and  a  motion  to  strike  it  from 
the  record  should  specify  the  particular  por- 
tions of  tbe  statement  deemed  objectionable. 

11.  Criminal  law  «=»730<9)— ialury  of  remark 
of  district  attorney  obviated  by  Instniotlon. 

Any  possible  injury  from  a  remark  of  the 
district  attorney,  "I  suppose  the  district  at- 
torney and  all  of  the  officers,  including  tbe  re- 
porter, are  all  crooks  and  only  the  defendant 
is  innocent,"  was  obviated  by  an  instruction  of 
the  court  for  the  jury  to  disregard  it. 

12.  Witnesses  ^^9329  — Cross-examination  of 
defendant  as  to  details  of  his  visit  to  a  oer- 
tain  plaoe  held  proper  to  test  his  veracity. 

In  a  prosecution  for  an  assault  with  in- 
tent to  commit  robbery,  where  accused  on  di- 
rect examination  testified  that  he  came  to  the 
dty  for  the  purpose  of  baying  wine  for  a 
certain  third  par^,  it  waa  entirely  proper  to 
test  his  veracity  for  the  district  attorney  to  ask 
on  croBS-ezamination  as  to  whether  he  was 
being  paid  by  soeh  third  person  for  btving  the 
wine. 

13.  WItoasaea  es»337(5)— Propar  to  ask  ao- 
eased  If  avar  oonvletod  of  faloay. 

.  Under  Code  Civ.  Free.  |  20S1,  it  was  not 
improper  to  aak  defendant  on  cross-examina- 
tion if  he  had  been  convicted  of  a  felony. 

14.  Robbary  ^24(6)— Evidaaea  bald  t»  war- 
rant ooavlotloa  vt  aaaaalt  with  latent  to  oom- 
mlt  robbary. 

Ev^tence  Md  auffictent  to  warrant  convic* 
tioa  of  an  aaaanlt  with  intent  to  commit  rob- 
bery. 
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Appeal  from  Superior  Conrt,  Napa  Coun- 
ty ;  Percy  8.  King,  Judge. 

Orrille  Johnson  was  ccmvlcted  of  assault 
with  Intent  to  commit  robbery,  and  appeals. 

Affirmed. 

W.  C.  Cavitt,  of  San  Francisco,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  G«i.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Oen^  for  the  People. 

BURNETT,  J.  The  defendant  was  con- 
victed of  assault  wltb  Intent  to  commit  rob- 
bery and  the  appeal  Is  from  the  Judgment 
and  the  order  denying  bis  motion  for  a  new 
trial. 

The  first  point  made  Is  that  the  Informa- 
tion states  no  ofTense  against  the  defendant, 
or  at  least  nq  offense  of  which  the  superior 
court  has  Jurisdiction.  l*he  particular  crit- 
icism is  that  there  Is  no  allegation  of  the  In- 
tent with  which  the  "assault"  was  made. 
The  charging  part  of  the  infomuitlon,  as 
c«rtifled  by  the  derk,  la  as  ftdlowa : 

"That  Baid~Orville  Johnson  on  the  16tb  day 
of  April,  A.  D.  1921,  at  the  aaid  county  of 
Napa,  and  before  the  filing  of  this  information, 
did  willfully,  unlawfully,  and  feloniously,  tIo- 
lently,  and  forcibly  make  an  assault  upon  the 
p«n<bn  of  one  H.  R.  Hill,  with  the  felonious 
then  and  thereby  to  steal,  take,  and  carry  away 
from  the  person,  poBsesslon,  and  immediate 
presence  of  said  H.  B.  HOI  the  goods  and  per- 
sonal property  ot  the  aaid  H.  B.  Hill,  and  to 
accomplish  the  said  stealing,  taking,  and  carry- 
ing away  by  means  of  force  then  and  there  used 
upon  and  against  the  aaid  H.  R.  Hill  by  the 
said  defendant,  and  by  then  and  there  putting 
the  said  H.  K.  Hill  in  fear." 

[1]  The  omission  of  the  word  "Intent" 
was  probably  an  Inadvertence  in  the  prepa- 
riitinn  of  tlie  transcript,  as  in  the  reporter's 
transcript  certified  by  the  trial  Judge  the 
word  appears.  But,  be  that  as  it  may.  It  Is 
quite  apparent  that  If  the  intent  with  which 
tiie  assault  was  made  was  not  directly  ex- 
pressed it  was  clearly  Implied  by  the  use  of 
the  terms  which  were  employed.  To  charge 
that  a  defendant  made  an  assault  to  steal, 
take,  and  carry  away  certain  goods  neces- 
sarily carries  the  implication  that  his  pur- 
pose or  intent  in  making  the  assault  was  to 
steal,  etc.  If  It  were  stated  that  A.  went  to 
Washington  to  see  the  President,  it  would 
not  be  open  to  dispute  that  his  purpose  in 
going  to  the  capital  was  to  see  Mr.  Harding. 

[2]  It  is  also  suggested  that  the  informa- 
tion was  defective  In  omitting  from  the  defi- 
nition of  robbery  the  element  "against  his 
will,"  as  contained  In  section  211  of  the 
Penal  Code.  The  terms  "force  and  fear," 
however,  entirely  cover  this  conBideration. 
People  V.  Riley,  75  Cal.  98,  16  Pac:  544; 
pie  V.  Ah  Sing,  95  Cal.  664,  30  Pac.  796. 

[3]  Moreover,  after  trial,  wherein  the  evi- 
dence was  sufilcient  to  establish  every  ele- 
mfent  of  the  offoise  of  assault  with  intent  to 


commit  robbery,  and  wherein  the  hearing 
proceeded  as  though  the  allegations  of  the 
information  were  complete,  In  contempla- 
tion of  section  4^  of  article  6  of  the  state 
Constitution,  the  cause  should  not  be  re- 
versed on  account  of  any  such  alleged  de- 
fect. People  v.  Bonfanti,  40  Cel.  App.  614, 
181  Pac.  80. 

[4, 1]  The  next  asserted  error  r^tea  to 
the  action  of  the  court  In  giving  thia  instmc- 
tion: 

"The  defendant  is  charged  with  assaolt  with 
intent  to  rob.  Thia  charge  Includes  the  smallw 
offense  of  simple  assault,  and  he  may  be  foond 
guilty  of  either  of  said  offenses." 

This  instructlfm  jnust  be  considered  in 
connection  with  the  entire  charge,  and,  as 
thus  viewed.  It  is  not  to  be  condemned.  The 
court  thereby  did  not  attempt  to  define  fully 
the  crime  with  which  the  defendant  was 
charged,  but  the  offense  was  characterized 
in  graeral  terms  to  Indicate  that  it  embraced 
two  separate  offenses.  Standing  alone,  it 
possibly  might  be  subject  to  the  criticism 
that  It  invaded  the  province  of  the  Jury  in 
suggesting  that  they  should  convict  the  de- 
fendant of  one  or  the  other  of  these  offenses, 
but  it  was  immediately  followed  by  these 
plain  dlrectionB: 

"If  yon  find  to  a  moral  certainty  and  beyond 
all  reasonable  doubt  that  the  defendant  com- 
mitted an  assault  on  H.  B,  Hill  with  the  intent 
of  robbing  said  Hill,  as  charged  in  the  informa- 
tion, yoQ  should  find  defendant  guilty  of  assault 
with  intent  to  rob. 

"If  you  entertain  a  reasonable  doubt  as  to 
the  defendant's  intent  In  the  matter,  but-  find 
to  a  moral  certainty  and  beyond  all  reasonable 
doubt  that  be  assaulted  said  Hill,  aa  cluirged  in 
the  information,  you  should  find  defendant 
guilty  of  assault. 

"And  if  yon  entertain  a  reasonable  doubt  as 
to  whether  defenthutt  assaulted  said  HiU,  you 
should  find  the  defendant  not  goflty." 

And  in  the  beginning  ci  ttw  charge  the 

court  stated: 

"I  instruct  yon  that  In  considering  tliis  ease 
you  must  not  act  upon  any  outside  Infiuenees 
or  reports,  if  any  have  come  to  your  notice. 
If  the  defendant  is  guilty  such  guilt  must  be 
determined  by  yon  from  the  evidence  whitA 
has  been  introduced  before  you  at  this  trial, 
and  upon  that  evidence  alone  yon  must  be  guid- 
ed in  rendering  your  verdict." 

Again : 

"I  inatnict  you  that  the  law  raises  no  pre- 
sumption whatever  against  the  defendant,  but, 
on  the  contrary,  every  presumption  of  the 
law  is  in  favor  of  his  innocence;  and  in  order 
to  convict  him  of  the  crime  alleged  in  the  infor- 
mation, or  of  any  lesser  crime  which  may  ba 
included  in  it,  every  material  fact  necessary  to 
constitute  such  crime  must  be  proved  beyond 
a  reasonable  doubt;  and,  If  you  entertain  any 
reasonable  doubt  upon  any  single  fact  or  ele- 
ment necessary  to  constitute  the  crime,  it  la 
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yonr  dntr  to  give  the  defendant  the  benefit  of 
aoeh  donbt  and  aoqnlt  him." 

Gonstdwtnft  tbese  Instrnctlons  tOKetfao*, 
the  Jury  could  not  fall  to  understand  that, 
nqless  convinced  by  the  erldmce  beyond  a 
reasonable  donbt  of  tbe  guilt  of  the  defend- 
ant, they  could  not  convict  blm  ot  any  crime. 

[1. 7]  After  the  trial  was  comideted  and 
the  record  on  appeal  was  certified  the  trial 
court  permitted,  on  motion  of  the  district 
attorney,  the  record  to  be  corrected  by  hav- 
ing added  to  the  Information  the  following 
averment: 

'That  the  defendant,  before  the  commiasion 
ot  the  offense  charged  in  this  information,  was 
in  a  general  court-martial  of  the  United  States 
army  convicted  of  m  felony,'* 

It  is  not  qnestioned  that  this  was  a  part 
of  the  information  as  filed  by  the  district 
attorney,  bnt,  when  the  cause  was  called  for 
trial,  on  motion  of  the  people  and  by  consent 
of  the  defendant  that  part  was  withdrawn, 
and  it  was  not  read  to  the  jury.  If  the  rec- 
ord is  to  show  a  complete  history  of  the  trial 
and  proceedings  it  is  entirely  proper  for  It 
to  exhibit  the  information  as  It  was  filed. 
That  a  portion  of  it  was  afterward  striclien 
out  or  withdrawn  is  no  reason  why  the  ac- 
tual condition  at  the  time  it  was  filed  with 
the  clerk  may  not  be  shown.  Moreover,  If 
the  action  of  tbe  court  In  correcting  the  rec- 
ord was  irregular,  of  course  It  is  entirely 
without  prejudice  as  far  as  this  ai^>eal  la 
concerned.  It  has  no  elFect  upon  the  Judg- 
ment and  does  not  concern  at  all  the  merits 
of  tbe  verdict  of  conviction. 

[t-11]  Complaint  U  made  of  tbe  action  of 
tbe  court  in  permitting  the  district  attorney 
to  read  what  purported  to  be  a  statement  of 
appelant  made  to  the  officers  after  his  ar- 
rest It  seems  tiiat  on  direct  examination 
he  was  interr<%ated  about  the  statement, 
and  the  record  shows  the  following  on  cross- 
«uunInation : 

"Q.  Was  the  reporter  present  in  the  sberifTfl 
office  when  yon  made  yonr  statement  there? 
A.  Sir?  Q.  Was  the  reporter  present  in  the 
sheriff's  office  when  you  made  your  statement? 
A.  Statement  to  yon?  Q.  Yes,  sir.  A.  Yea, 
dr.  Q.  The  reporter  was  taking  it  down  in 
shortliand?  A.  Yea,  sir.  Q.  I  will  show  you 
what  pnrports  to  be  a  tranacript  made  by  the 
shorthand  reporter,  as  to  what  tranapired  in 
the  sheriff's  office,  and  I  will  aslc  you  If  that 
is  tbe  statement  you  made?  A.  No,  sir;  this 
is  not  a  correct  statement  of  what  I  done  in 
the  sherifiTs  office.  Q.  Wait  a  minute,  let  me 
liave  an  answer  'Yes*  or  'No'  to  the  question, 
if  yon  will. 

"Mr.  Rjggiss:  I  am  going  to  read  to  him  the 
statement; ,  I  am  going  to  ask  him  now  the 
questions  and  answers  as  I  have  them  here. 
I  mi^t  take  a  short  cut  and  take  this  atate- 
uent  aa  a  whole;  of  course,  Z  am  going  to  ask 
him  separate  qoestiona. 
"The  Court:  Go  ahead  and  do  It 
**Ur.  Cavitt:  One  moment,  if  the  court  please. 


we  object  to  this  procedure.  The  witness  has 
a  right  to  see  the'  entire  paper  before  counsel 
reads  anything  from  it  at  all.  Then  he  can 
ask  him  as  to  it" 

The  court  permitted  Qie  district  atton{ey 
to  proceed  with  the  questions  and  answers. 
We  can  see  no  merit  In  a^tdlant^s  objection 
to  the  proceeding.  It  was  tbe  rl^t  of  ap- 
pelant to  see  the  statonent,  which  had  been 
reduced  to  writliig,  before  he  was  questioned 
concerning  it  (section  20S2,  Code  Ctv.  Proc), 
but  that  Is  the  fficact  conrse  which  was  pur- 
sued. Tbe  district  attorney  showed  him  the 
statement,  and  we  must  presume  that  he  ex- 
amined It  suffldeully  to  satisfy  himself  as 
to  its  contents.  Nothing  appears  to  Indicate 
that  be  was  not  allowed  ample  time  to  do  so. 
It  is  apparent  therefore  that  the  only  ob- 
jection made  by  appellant  to  this  line  of  ex- 
amination is  entirely  untenable.  No  doubt 
some  of  the  quesUona  and  answers  Contained 
in  said  stat«nent  were  objectionable,  but  ap- 
pellant did  not  direct  specific  attention  to 
them,  and  it  is  now  too  late  to  complain. 
After  reading  the  document  tbe  district  at- 
torney asked  this  question: 

"I  ask  you  now,  If  that  is  not  a  correct  oopy 
of  tbe  statement  yon  made  that  night  in  the 
presence  of  the  people  yon  have  already  men- 
tioned?" 

To  which  counad  for  appellant  responded: 

"Don't  answer  that  question.  If  the  court 
please,  I  object  to  that  on  tbe  ground  It  is  in- 
competent, irrelevant,  and  Immaterial,  and  I  as- 
sign now  the  reading  of  the  document  as  mis- 
conduct on  tbe  part  of  the  dlatrict  attorn^, 
and  I  ask  the  court  to  strike  it  from  the  rec- 
ord and  to  request  this  Jury  to  disregard  every 
question  and  answer  read  to  the  defendant" 

The  court  overruled  the  objectltm  and  de- 
nied the  motlMi.  Tbe  ruling  was  correct 
If  there  was  any  merit  in  the  objection,  the 
matter  was  not  opportunely  presented  to  the 
court  Besides,  the  objection  and  motion 
were  addressed  to  tbe  statement  in  its  en- 
tirety rather  than  to  certain  particular  por- 
tions whldi  alone  might  be  deemed  oblec- 
ttoiable. 

[11]  SUidt  is  found  with  the  followii^  re- 
mark of  the  district  attorney  made  In  re- 
sponse to  a  iffovocative  statemoit  of  counsel 
for  appelant: 

"I  suppose  the  district  attorney  and  all  of 
the  officers,  including  tbe  reporter,  are  aU 
crooks,  and  only  the  defendant  is  innocent" 

It  Is  altogether  improtwble  that  such  state- 
mait  would  have  any  effect  upon  the  ver^ 
diet,  but  any  posEdble  Injury  was  obviated  by 
tbe  instmctton  of  the  court  for  the  Jury  to 
dlsr^ard  it 

[12,13]  The  district  attorney  on  cross-ex- 
amination of  the  defendant  asked  this  ques- 
tion :  "Were  you  to  be  paid  anything  by  Mr. 
Dosier  for  buying  tbe  wine?"  On  the  direct 
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examination  he  had  testiited  that  be  came 
from  Vallejo  to  Napa  for  the  purpose  of 
bnylng  wine  for  Mr.  Dozler,  and  it  was  en- 
tirely proper  to  test  his  veracity  for  the 
district  attorney  to  probe  the  surrounding 
drcumstauces  of  that  asserted  engagement 
We  may  add  that  it  was  not  Improper  to  ask 
the  witness  if  ho  had  been  convicted  of  a 
felony.   Section  2051,  Code  Civ.  Proc. 

[14]  We  think  there  is  do  merit  In  the 
contention  that  the  evidence  did  not  warrant 
the  conviction.  The  argument  of  appellant 
ia  apparently  grounded  upon  the  assumpticm 
that  the  Jury  should  have  accepted  his  state- 
ment of  the  affair,  and  that  It  was  little  less 
than  an  outrage  for  them  to  believe  the  pros- 
ecuting witness  and  other  witnesses  for  the 
people.  Giving  full  credit,  as  we  must,  to 
the  testimony  of  H.  B.  Hill,  we  cannot  es- 
cape the  condusion  that  appellant  was  just- 
ly convicted.  The  former  was  walliing  aft- 
•  er  dark  in  a  certain  alley  In  the  city  of  Kapa, 
and,  in  his  own  language : 

"I  felt  somebody  put  his  hand  on  my  shoulder, 
and  I  looked  aroond  on  this  side  (illustrating), 
and  I  saw  something  come  around  this  way; 
somebody  put  something  in  my  face.  *  •  * 
It  was  the  defendant.  *  *  *  He  had  a  pistol. 
He  stuck  it  ap  in  my  face,  and  told  me  not  to 
holler.  Then  he  grabbed  me,  and  we  went 
down,  and  as  we  were  going  down  he  kicked 
me  in  the  rnootb.  *  *  *  He  kicked  me  hard 
enough  that  he  pretty  near  come  getting  me, 
and  he  was  going  to  try  to  do  it  again,  and  I 
kept  him  from  doing  It" 

It  further  appears  that  the  witness  called 
for  help  while  struggling  with  the  defend- 
ant, and  an  officer  and  others  came  and  ap- 
pellant was  taken  Into  custody. 

Other  circumstances  appear  in  the  record 
indicating  that  the  purpose  of  the  defendant 
was  to  rob  Mr.  Hill,  bat  ve  need  bo  no  fur- 
ther. 

We  are  satisfied  that  no  reason  has  he«a 
shown  for  disturbing  the  verdict  and  the 
judgment  and  order  ore  affirmed. 

We  concnr:  FINOH,  P.  J;  HART,  J. 


(67  Cal.  App.  32»} 

TETER  r.  THOMPSON.    (Ctv.  37W.) 

(District  Conrt  of  Appeal,  Second  District  Di- 
vision 1,  California,   ^ril  11,  1922.) 

I.  Sales  ^s>479 (6)— Transfer  by  dsftndant  of 
potsassloR  lawfully  acquired  before  daln  and 
delivery  li  begni  dees  Mt  defeat  aettoa. 

Where  the  property  for  whidi  an  action  of 
claim  and  delivery  was  began  was  lawfully  ac- 
quired by  defendant  under  a  eondiCional  con- 
tract of  sale  BO  that  the  common-law  actiim 
would  have  been  detinue  and  not  replevin,  the 
fact  that  defendant  bad  transferred  possession 
of  the  property  to  another  before  the  action 


was  begun  does  not  bar  plaiDtifiTs  right  to  main- 
tain the  action  and  hare  a  judgment  for  re  torn 
of  the  property  or  Its  value,  though  such  an  ac- 
tion could  not  be  maintained  if  the  original 
taking  were  tortious  and  the  property  was  not 
in  defendant's  possesaion  when  tiie  action  was 
began, 

2.  Salat  «s947t(4)  —  Duaaad  for  poMsailea 
and  aetltn  to  reoovar  i»  sifllolaat  lotlea  of 
eiaotloa  to  rewlad  eoadlfloaal  taio. 

Where  a  cmKlitlonal  sale  cmtract  anthor- 
ised  the  seller  to  retake  poasesdon  of  the  prt^- 
erty  upon  the  ezerdse  of  his  right  to  dectue 
the  agreement  null  and  void,  it  was  not  neeee- 
aary  for  plaintiff  to  Diake  a  declaration  of  in- 
tention in  the  language  ot  the  contract,  but  Ids 
demand  of  possession  of  the  property  after  de- 
fault in  making  a  payment  thereon  and  his  in- 
stitution of  an  action  to  recover  the  property 
was  a  sufficient  manifestation  of  his  election 
to  rescind. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Lewla  R.  Works,  Judge. 

Action  by  F.  M.  Teter,  doing  business  un- 
der the  fictitious  name  ot  Teter  Motw  Car 
Company,  against  L.  R.  Thompstm,  for  claim 
and  d^ivery  of  personal  property.  Judg- 
ment for  defendant,  and  plaintiff  qqieals. 
Reversed. 

C.  B.  McDowell,  of  Los  Angetes,  fbr  appe- 
lant 

James  W.  Miller  and  John  E.  Carson,  botti 

of  Los  Angeles,  for  respondent 

CONRBT,  P.  J.  Action  to  recover  posses- 
sion of  personal  property,  or  the  reasonable 
value  thereof  in  case  delivery  of  the  prop- 
erty cannot  be  bad,  together  with  damages 
for  the  unlawful  detention  of  the  property. 
The  plaintiff  appeals  from  the  jnd^nent  ot- 
tered in  t&voT  of  defendant. 

On  the  8th  day  of  June,  1918,  pursuant  to 
the  terms  of  a  ctmtract  of  condittonal  sale, 
plaintiff  delivered  to  the  defendant  a  certain 
truck  described  in  the  contract  The  pur- 
chaser paid  $500,  and  agreed  to  pay  the  fur- 
ther sum  of  $200  on  tbe  6th  day  of  July, 
1918.  By  the  terms  of  the  contract,  tbe  pur- 
chaser agreed: 

"That  if  he  fails  to  make  any  of  the  above 
payments  when  due,  or  .within  ten  days  there- 
after, or  violates  any  of  the  terms  of  this  con- 
tract, then  the  seller  at  his  option  and  without 
notice  may  elect  to  declare  the  whole  purchaae 
price  due  and  payable,  or  the  seller  may  declare 
this  agreement  null  and  void,  and  in  that  event 
the  seller  may  take  possession  of  said  auto- 
mobile, and  the  purdiaser  agrees  to  forfeit  all 
payments  made  thereon  and  also  forfeit  all 
right  and  interest  in  said  automobile,  time  be- 
ing of  the  essence  of  this  agreemeot  •  •  • 
The  second  party  acquires  no  interest  in  or 
title  to  said  property  until  all  payments  as 
agreed  shall  be  made;  when  the  first  party 
agrees  to  execute  to  the  second  party  a  bill  of 
sale  to  said  property.  »  *  *  Time  is  ex- 
pressly made  of  the  essence  of  this  contract* 


^s>For  otber  casM  sm  aams  tople  and  KBT-NVHBBR  ia  all  Key-NamlwMd  Dtgsrts  and  IndexM 


Digitized  by  Google 


TETEE  T.  THOMPSON 
itOT  p.) 


261 


[1]  Nothing  was  paid  by  tbe  parchaser  on 
account  of  tbls  contract  after  tlie  Initial  pay- 
ment.  In  August,  1919,  plaintiff  made  de- 
mand on  tb»  defoidant  for  possession  of  tbe 
truck,  bnt  the  defendant  refnsed  to  comply 
wiUi  that  demand.  The  fact  was  that  prior 
to  tbat  time  the  defendant  had  sold  and  de- 
livered the!  track  to  a  third  party;  since 
which  time  it  never  has  been  in  possession  of 
or  under  control  of  the  defendant.  By  rea- 
son of  these  proved  &ct8  It  was  found  by 
the  court  (contrary  to  the  allegatlODS  of  the 
complaint)  that  the  def«idant  did  not  have 
possession  of  the  track  either  at  tbe  time  of 
commencement  of  this  action  or  thereafter. 
Connsel  for  appellant  and  counsel  ft>r  respond- 
ent seem  to  agree  that  the  Judgment  in  favor 
of  d^Eendant  rests  upon  the  proposition  that 
plalotifr  cannot  maintain  this  action  be- 
came the  personal  property  sought  to  be  re- 
covered was  not  In  defendant's  possession  at 
the  time  of  commencement  <tf  the  action. 
-Ibis  preseQta  ttie  question  upon  which  the 
KKieal  may  be  determined. 

The  principal  decisions  relied  upon  by  re- 
spondent are  JUcfaards  v.  Horey,  133  Cat 
487»  6B  Pac.  886,  and  Bldotto  v.  Clement.  91 
GaL  106,  29  Pac.  414.  In  Richards  v.  Morey, 
tbe  court  said: 

'iritis  is  an  action  to  recover  posBeBslon  of 
personal  property  which,  it  Is  alleged,  the  de- 
fendant took  against  the  will  of  tbe  plaintiffs, 
and  now  detains  from  their  possession.  But 
the  finding  shows  that  the  property  sought  to 
be  recovered  was  not  in  tbe  possession  of  the 
defendant  when  the  action  was  commenced,  nor 
within  his  power  to  deliver,  and  therefore  said 
fioding  would  not  have  sustained  a  judgment  in 
fftTor  of  the  plaintiffs  for  the  delivery  of  the 
buildings,  or  for  the  value  of  tiiem  In  case  a 
delivery  conld  not  be  had." 

Rldotto  T.  caement  was  an  Bcttoa  to  re- 
cover possession  of  personal  property  beloi^- 
lag  to  the  plaintiff,  which  had  beoi  Klsed  by 
the  defendant  as  constable  acting  under  a 
writ  of  attachment  against  one  Smith.  At 
the  time  of  commencement  of  this  posseosory 
actim  ^Ealnst  Oie  constable  tbe  goods  had 
passed  out  of  his  possession.  The  court  luld 
that  tiie  action  was  (me  brought  to  obtain 
the  benefit  of  a  statutory  remedy,  the  action 
being  designated  by  the  court  as  "an  action 
of  daim  and  delivery."  The  court  held  that 
neither  "the  action  ta  replevin  in  the  deti- 
net."  nor  "the  action  of  claim  and,  delivery,** 
can  be  supported  against  a  defen^int  not  in 
possession  at  the  time  of  commencraoent  of 
tbe  action. 

It  should  be  noted  that  In  the  cases  men- 
tioned above  tbe  cause  of  action  bad  its  ori- 
gin In  a  wrongful  taking,  or  tortious  sets* 
ute  of  iiroperty  by  Oxe  d^imdant.  In  Faultc- 
ner  v.  First  Nat  Bank,  130  Cal.  258,  62  Pac. 
463,  It  was  held  that  where  the  defendant 
obtained  possesidmi  lawfully  under  a  con- 
tract of  bailment,  but  detained  the  property 
unlawfully,  an  action  may  be  maintained  to 


recover  possession  of  the  property  or  its  val- 
ue frmn  the  bailee,  even  thoiqlh  prior  to  the 
commencement  of  the  action  the  bailee  baa 
wrtmghilly  transferred  Qie  property  to  other 
persons.  The  court  said  that  this  was  Just 
tbe  kind  of  wrong  few  which  at  common  law 
tbe  action  of  detinue  was  especially  appro- 
priate ;  and  that  it  was  no  defense  to  an  ac- 
tion of  detinue  to  plead  that  tjbe  defendant 
before  the  cmnmencement  of  the  action  bad 
wrongfally  disposed  of  the  propo^  and 
therefore  was  not  in  possessifm  of  it  After 
citing  sundry  anthorities,  tbe  court  said: 

"Tbe  principles  declared  in  the  foregoing  au- 
thorities are  eminently  just,  and  are  founded  on 
the  maxim  tbat  no  one  can  take  advantage  of 
his  own  wrong;  and  they  are  as  applicable  now 
to  an  action  based  on  a  contract  of  bailment  as 
they  were  to  such  an  action  when  it  had  to  be 
brought  under  tbe  special  form  of  detinue. 
The  usual  judgmeDt  in  such  action  is  in  tbe 
alternative— that  is,  tbat  the  plaintiff  recover 
possession  of  tbe  property,  or  its  value  in  case 
delivery  cannot  be  had;  but  where  it  appears 
tbat  the  property  cannot  be  delivered  the  de- 
fendant is  In  no  way  prejudiced  by  a  judgment 
for  tbe  value  only;  and  the  fact  that  the  judg- 
ment is  not  in  tbe  sltemative  Is  no  ground  for 
reversal." 

Tbe  court  also  sustained  the  plaintifTs 
right  of  action  in  that  case  for  another  rea- 
son: 

"There  is  another  feature,  of  the  ease,  how- 
ever, which  .  dispofees  of  tbta  technical  point 
adversely  to  appellant.  The  averments  in  the 
complaint  of  the  demand  by  respondent  of  tbe 
appellant  that  it  deliver  to  her  the  property, 
and  appellant's  refusal  to  do  so,  ore  sufficient 
averments  of  conversion;  and  tbe  action  may 
therefore  be  considered  in  the  nature  of  trover, 
and  thns  considered  there  can  be  no  objection 
to  the  form  of  the  indgment,** 

Tbe  Judgment  was  for  recovery  of  the  val- 
ue of  the  property  wrongfully  detained. 

In  New  Uverpool,  etc.,  Oo.  v.  Western,  eto., 
Oo.,  161  Cal.  479,  91  Pac.  102,  It  appeared 
that  the  defendant  was  In  possesslim  of  a 
quantity  of  salt  as  bailee ;  that  priOT  to  Ihe  - 
commencement  of  the  action  the  i^lntlff 
had  become  entitled  to  possession  upon  de- 
mand. Demand  was  made  by  plalhtifr  and 
delivery  of  possession  was  refused  by  defend- 
ant The  action  was  brought  to  recover  pos- 
session of  the  property,  or  Its  value  if  pos- 
session could  not  he  obtained.  Following 
the  decision  in  Faulkner  v.  Bank,  supra,  tbe 
court  held  that  the  fact  that  a  def^idant 
had  before  the  demand  or  bef(m  the  action 
was  begun  parted  with  the  possession  of  the 
salt  was  no  defense,  and  apiiroved  the  dec- 
laration that  Buch  an  action  Is  of  tiie  char? 
actor  formerly  known  as  an  action  in  deti- 
nue, and  that  the  rights  of  tbe  parties  are 
to  be  determined  by  tbe  principles  of  the 
commmi  law  applicable  to  that  form  of  ao- 
tloD.  We  are  of  the  tvinlon  that  the  tect 
that  defoidant  had  transferred  the  track  to 


Digitized  by  Google 


262 


207  PAOIPIC  BEPORTBE 


(Cat. 


«  third  person,  and  did  not  have  it  in  pos- 
Besslon  at  the  time  of  commencemait  of  this 
action,  does  not  deprive  the  plaintiff  of  the 
right  to  maintain  this  action- 
[S]  Finding  III  states: 

*7bat  it  ia  not  true  that  the  plaintiff  herein 
■nbsequent  to  the  10th  dajr  of  JQI7,  1918,  or 
at  any  other  time  Or  at  all  dectared  said  agree- 
meat  null  and  void  or  null  or  void,  or  became 
at  Bach  time  entitled  to  the  posBessioD  of  said 
aatomobile;  that  it  is  not  true  that  at  all  the 
times  since  this  plaintiff  has  bees  aad  now  is, 
or  has  been  or  now  is,  the  owner  and  entitled 
or  the  owner  or  entitled  to  the  possession  of 
said  automobile." 

Since  the  defendant  was  in  defonlt  by  rea- 
Km  of  nonpayment  of  the  amount  due  from 
him  under  the  contract,  and  also  tf  reason 
of  his  transfer  of  the  invpertgr  cmtrary  to 
the  terms  of  the  contract,  the  plaintiff  be* 
came  mtmed  to  possession  of  the  i^vperty, 
upon  the  exeidse  of  hla  ri^t  to  ''declare  this 
agreonent  null  and  rold."  Such  declaration 
need  not  ha-re  beai  made  in  the  very  terms 
of  the  conb-act  When  the  plaintiff  demand- 
ed  po8ses^<m  and  (upon  d^eqdant's  refusal 
to  comtdy  with  Utat  demand)  commenced  this 
action  to  recover  the  property  or  Its  nloe, 
be  thereby  elected  to  put  an  sod  to  the  c<m- 
tntct  and  waive  bis  claim  for  the  unpaid 
balance  of  the  purchase  i»rice  as  definitely  as 
If  be  bad  used  the  formula,  "I  hereby  declare 
said  contract  null  and  void." 

ISie  Judgment  Is  reversed. 

We  concur:  SHAW,  J. ;  JAllBS,  X 


<S7  Oal.  App.  281) 

MORRIS  at  al.  V.  SIERRA  &  SAN-  FRAN- 
CISCO POWER  CO.    (Civ.  2422.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  8,  1922.    Hearing  Denied  by 
.  Sapreme  Court  Jane  6,  1922.) 

1.  Eleotridty  4=>I9(2)— Complaint  for  bara- 
.   lag  plaintiff's  building  held  sufficient,  though 

not  mentloniRB  Intervening  wrirs  through 
which  current  was  transmitted. 

In  an  action  against  an  electric  power  com- 
pany for  the  barning  of  plaintilTs  bailding,  a 
complaint  alleging  the  cause  of  the  damage  to 
be  the  negligent  construction  and  maintenance 
of  defendant's  high-tendon  line  was  sufficient  to 
sustain  recovery  on  the  theory  tliat  the  pow- 
er from  the  bigb-tension  line  was  negligently 
permitted  to  enter  a  telephone  wire  strung  un- 
der tlie  bigb-tensioQ  wire,  and  that  the  tele- 
phone wire  came  in  contact  with  plaintiff's  wire, 
eaosing  the  fire,  though  the  complaint  did  not 
mention  the  telephone  wire. 

2.  Pleading  «=>428(3)  —  Failure  to  objeot  to 
evidence  held  to  cure  omission  of  Issue  from 
eomplatnt. 

The  failure  of  defendant  to  object  at  the 
trial  to  evidence  showing  how  the  accident  oc- 
curred is  sufficient  to  cure  the  defiriency  in  the 


allegations  in  the  complaint  as  to  the  manner 
in  whidi  It  occurred. 

3.  Teleorapha  aad  telepbeass  «b314— Regala- 
tlon  by  State  Railroad  Ceissilsaloa  as  t«  dis- 
tance between  oreselsg  lines  belri  valid. 

The  regulation  of  the  State  Railroad  Oom- 
mission  fixing  tiie  clearance  between  telegraph 
and  telephone  lines  at  crossings  with  similar 
tines  wss  not  unreasonable  and  was  within  the 
power  of  the  CommisGioa  granted  by  St  IMl 
(Ex.  Sess.)  p.  18,  S  30.  which  was  authorized 
by  Const,  art.  12.  5S  22,  23. 

4.  Eieotriolty  «=>ia(t)— Vlolatioa  by  plaintiff 
of  order  fixing  distance  between  orosslaa 
wires  Is  contributory  negligence  In  law. 

Where  plaintiff  maintained  a  telegraph  wire 
crossing  under  a  telephone  wire  of  a  power 
compaiv  with  a  dearanee  leas  than  that  pre- 
scribed by  the  Bailroad  Commission,  he  was 
contribatorily  negligent  as  a  matter  of  law,  and 
cannot  recover  for  a  fire  started  by  a  high- 
tension  current  entering  his  wire  throiq^  the 
telephone  wire  which  bad  been  diort-cireuited 
with  the  high-tension  line. 

9.  Eieotriolty  ^19(5)— Extension  of  time  for 
complying  wltb  requirements  of  Railroad 
CommlssloB  held  act  to  disprove  prior  neg- 
ligenoo. 

In  an  action  against  a  power  company  for 
a  fire  caused  by  its  negligence,  proof  thst  after 
the  fire  the  Railroad  Commission  extended  the 
time  within  which  tiie  defendant  should  recon- 
struct its  lines  to  comply  with  St.  1011,  p. 
1087,  as  amended  by  St.  1915,  p.  1068,  with-  . 
ont  proof  aa  to  the  d^te  of  the  order  original- 
ly fixing  the  time  for  such  compliance,  does  not 
show  that  the  maintenance  of  the  company's 
linea  prior  to  the  time  of  the  fire  in  violation  of 
the  atatutea  and  regulations  was  not  negligence 
as  a  matter  of  law. 

6.  Eleotridty  «=>ie(l)— Exteaslon  of  time  te 
raooastnnt  power  line*  does  not  excuse  fali- 
■re  to  maintain  proper  dlstasoe  between  tele* 
pboae  lines. 

An  extension  of  time  granted  to  a  power 
ooiupany  within  which  to  reconstruct  its  power 
lines  to  comply  with  the  statutory  requirements 
does  not  excose  the  maintenbnce  by  the  power 
company  of  a  telephone  line  on  the  same  poles 
.18  its  power  line,  in  violation  of  regulations 
of  the  commission  prescribing  the  clearance  be- 
tween telephone  and  telegraph  lines  at  cross- 
ings. 

7.  Electricity  •^16(7)  Negligent  oonstme- 
tion  of  telephone  line  held  cause  of  damage. 

The  maintenance  by  a  power  company  of  a 
telephone  wire  on  its  power  poles  without  the 
clearance  required  by  the  Railroad  Commission 
at  a  crossing  above  a  telegraph  wire  of  plain- 
tiff was  the  proximate  cause  of  damage  to  plain- 
tiff resulting  from  a  high-tension  current  trsns- 
mitted  to  his  telegraph  wire  through  the  tele- 
phone wire,  regardless  of  the  cause  of  the 
short-drcniting  elsewhere  of  the  telephone  wire 
with  the  defendant's  high-tenaion  line. 

8.  Eleotridty  «s>19(l3)— NegHfeaee  of  both 
plaintiff  aad  defoadaat  maistalnlag  Illegal 
eroasing  of  llass  proxlnately  oaates  lajary 
by  ftra. 

Where  plalntifTs  telegraph  wire  and  defend- 
ant's telephone  wire  were  maintained  at  a 
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croaBliiK  wlthont  Uie  deuaaee  required  tbe 
RtiQroad  GommisriOB.  the  negUgence  cS  both 
plaintiff  and  defendut  concurred  in  proximetelr 
eaosiag  tbe  damage  resulting  to  plaintiff  from 
contact  between  the  wires,  and  a  verdict  for 
plaintiff  cannot  be  sustained  as  a  finding  by  the 
jaij  that  plaintiff's  negligence  wae  not  tbe 
proximate  cause  d  the  injory. 

Eleotriolty  ^s>l8(l)~Prlor  ooistmetlH  of 
plalatllTa  line  does  not  relieve  It  of  negllsenoe 
iB  maintalRlag  Illegal  oonstniotlon  at  crow* 
las  of  other  llaea. 

The  fact  that  plaintiff's  telegraph  Hoe  was 
constructed  before  defendfint's  telephone  line 
wbidi  crossed  it  does  not  relieve-  plaintiff  from 
the  impntation  of  negUgence  as  a  matter  of 
law  in  maintaining  his  telegraph  wire  at  tbe 
crossins  without  the  clearance  between  it  and 
the  telephone  wire  required  by  tbe  Bailroad 
Commission. 

10.  EI«!triolty  «s>l8(l)  —  Interrereaoo  witb 
highway  does  Mt  exoMa  nolateiawM  of  11- 
legal  oreulag  of  telograpti  ovw  IHophMO 
wlra^ 

The  fiiet  that  plaintiff's  telegraph  wire  could 
not  be  lowered  at  the  point  where  defendant's 
telepboue  line  crosecd  above  it  without  inter- 
ference with  the  highway  does  not  excuse 
plaintiff's  maintenance  of  bis  line  with  insuffi- 
cient clearance  between  it  and  the  telephone 
line  overhead. 

11.  Elootriefty  ^=3l9(4)— Evldenoo  of  repairs 
after  anHdent  Is  lacompoteit. 

In  an  action  against  a  power  company  for 
damage  caased  when  its  telephone  wire,  which 
bad  become  short-circuited  with  its  power  line, 
came  In  contact  with  plaintiff's  telegraph  wire, 
cTidence  as  to  repairs  and  improvements  made 
by  defendant  opon  its  wires  subsequent  to  tbe 
(tote  of  the  accident  was  incompetent. 

12.  Trial  «=>84(2)— Objection  question  called 
for  opinion  does  not  raise  objeotlon  It  was 
Incompetent  as  •■bsaqneit  repair  after  li- 
Jnry  seed  for. 

An  objection  that  questions  asked  by  plain- 
tiff caOed  for  the  opinion  of  tbe  witness  was 
hMoffident  to  raise  the  question  of  the  com- 
petency of'  the  evidence  called  for,  because  it 
related  to  repairs  and  Improvementa  made  by 
dsfei^ant  since  the  aeddent 

13.  Trial  ^s>ei— MotiOR  ta  strike  ■navolloMe 
whera  proper  obJaetloB  to  qaoatlon  was  not 
made. 

Where  tbe  objecUon  was  Insufficient  to 
ruse  tbe  qneatlon  that  the  evidence  called  for 
was  ioctHnpetent  as  evidence  of  improvements 
after  tbe  acridentt  a  motion  to  strike  the  testi* 
moDT  on  that  ground  was  unavailable  to  defend- 
ant 

Appeal  from  Superior  Court,  Tuolnnme 
County;  George  W.  Nicol,  Judge. 

Action  by  Saul  Morrla  and  anoth^  agalnat 
tbe  Sierra  &  San  Francisco  Power  Company. 
Jndgmeat  for  plalntlffa,  and  defendant  ap- 
peals. Beversed. 

Cbickering  &  Gregory,  of  San  EVandsco^ 
ftor  appellant. 
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I  Goodfellow,  E&lB,  Moore  &  Orrick,  of  San 
Francisco,  and  John  B.  Oortln,  of  Sonora, 
for  re«pondentB. 

HABT,  J.  This  is  an  action  In  tort,  and 
tbe  appeal  Is  by  the  defendant  from  a  jndg- 
meat  mtered  upon  tbe'vradlct  ot  a  Jury  In 
favor  of  the  plaintiffs  for  the  sum  of  fS,- 
664.38,  as  cwnpensatory  reimbursement  to 
the  plaintiff  Morris  for  damage  alleged  to 
have  been  sustained  by  him  through  tbe  al- 
leged negligent  act  of  the  defradant  In  mus- 
ing the  store  building  and  Its  contents  of 
said  Morris  nt  Chinese  Camp.  Tuolunme 
coonty,  to  be  destroyed  by  Are. 

The  general  facts  are:  It  appears  that  ia 
the  year  ISSS  Morris  constructed,  and  down 
to  the  time  ot  the  Are  causing  the  destruc- 
tion of  the  pn^wty  In  question  continuously 
maintained  and  operated,  a  tdegraph  line 
extending  frmn  his  store  at  Chinese  Camp 
to  the  dty  of  Sonora,  via  the  town  of  James- 
town, in  Tuolumne  county,  the  latta  town 
being  situated  a  short  distance  only  from 
the  town  of  Chinese  Camp.  This  telegraph 
line  was  dedicated  to  the  public  service  and 
eonslated  of  me  line  of  poles  and  a  single 
wire,  A  n\imb^  of  years  (some  of  the  wit- 
nesses  approximate  the  number  at  about  15 
years)  after  said  telegraidi  line  had  been 
taUlshed  and  In  (>peratIon,  the  defendant 
power  cconpany,  or  rather.  Its  predecessof  In 
interest  and  grantor.  Installed  la  Tuolumne 
county  an  electric  power  line  carrying  16,500 
volts  of  dectrldty.  This  blgh-power  line  ex- 
t aided  from  what  Is  known  as  Phomix  dam, 
"down  past  Jamestown,  passing  throng  the 
outskirts"  of  the  last-named  place  and  on 
to  the  Rawhide  mine,  In  said  county,  ^e 
power  line  crossed  the  state  highway  at 
Jamestown,  or  on  the  outskirts  there<tf,  and 
for  a  distance  of  several  hundred  feet  passed 
through  or  over  the  bottom  of  a  ravine  to  a 
point  very  near  to  a  small  body  of  water 
known  as  "Ldand's  fishpond."  Said  line, 
between  Qie  blxhway  and  said  pond,  was  sup- 
ported by  three  poles,  the  distance  between 
whldi  was  from  126  to  160  f^.  Tbe  hi^- 
power  wires  were  on  crosfrarms  located  at 
Uie  tapa  of 'the  poles,  and  thraeunder  there 
had  been  placed  smaller  cross^rms,  carrying 
two  wires  (one  at  eadi  end  thereof)  used  by 
appdlant  as  a  telephone  system.  At  a  point 
between  the  highway  and  the  '*flsbp<Hid,"  and 
about  200  feet  distant  from  the  highway,  the 
Morris  telegraph  line,  which,  as  seen,  consist- 
ed of  but  one  wire,  crossed  or  passed  under- 
neath tbe  power  company's  wires;  and  at 
this  point  tbe  wire  of  the  Morris  line  was 
held  by  two  poles,  so  placed  that  one  was  at 
tbe  top  of  each  side  of  the  ravine  at  about 
the  same  elevation,  and  tbe  span  of  said  line 
where  It  crossed  underneath  the  power  line 
was  between  250  and  300  feet,  being  much 
longer  than  the  f^an  of  the  power  company 
lines  at  that  point 


MOBBIS  V.  EOEBKA  A  SAN  FBANCISCO  POWER  CO. 
(tSTP.) 
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On  the  mwnlng  of  July  12,  IKS,  tbe  gen- 
ana  mmhandlse  store  of  the  lilatntur  HkhtIs 
at  Ghtnese  Gamp  caacht  lire,  which  partiaUy 
destroyed  the  bnllding  and  completely  de- 
stroyed the  stode  of  merchandise  and  flz- 
tnrea  contained  Id  said  bunding.  Horrls 
carried  Insurance  on  the  bnlldli^  and  stodc 
of  goods  with  his  ctv>Iaintlff,  three  different 
polides,  aggregating  the  sum  of  $3,200,  haT< 
lug  beoi  at  some  time  prevloosly  to  tbe  fire 
80  Issued  to  the  said  Horrls.  At  this  p(dnt 
it  may  be  stated  that  the  plaintiff  Fireman's 
Fund  Insurance  Company,  upon  adjusting  tbe 
loss,  paid  to  SCorrls  the  tobil  amount  called' 
for  by  the  Qiree  several  policies  referred  to, 
and  that  said  company  Is  in  the  case  here 
claiming  subrogation  to  ga<A  proportion  of 
any  rights  established  herein  by  tbe  plaintiff 
M^tIs  as  Is  repres«ited  by  the  amount  paid 
by  It  to  Morris  under  said  policies  of  Insur- 
ance. 

Tbe  building  In  which  Morris  carried  on 
the  merchandise  business  and  which  was  In 
part  destroyed  by  the  Are  In  question  was 
made  of  brick,  with  iron  doors,  and  of  the 
dlm^isions  of  25  feet  in  width  by  50  feet  in 
length.  Hie  walls  of  the  building  were  18 
Inches  In  thickness.  The  height  of  the  build- 
ing was  12  feet,  with  a  4-foot  fire  wall.  Ttie 
roof  was  made  of  dirt  and  bricks  with  a  tin 
covering,  and  the  windows  and  the  doors 
had  Iron  shutters.  Early  in  the  evening  pre- 
ceding the  morning  of  the  Are  Morris  person- 
ally closed  tbe  store  by  locking  the  doors. 
On  the  morning  of  the  fire,  while  he  was  still 
in  bed,  his  'attrition  In  some  mannw  was 
called  to  the  fact  that  a  fire  had  broken  ont 
in  his  store,  and  he  Immediately  arose  and 
hastened  thereto.  He  found  the  doors  and 
windows  closed  and  locked  as  he  bad  left 
them  the  previous  evening.  He  looked 
through  a  hole  in  one  of  the  walls  of  the 
building  through  which  letters  and  other 
mall  were  deposited  In  the  store  and  discov- 
ered that  the  fire  was  In  the  north  end  of  the 
bnllding,  In  close  proximity  to  the  point 
where  the  telegraph  instrument  was  located. 
There  was  considerable  smoke  In  the  build- 
ing, and  it  was  apparent  that  the  fire  had 
already  obtained  considerable  headway.  He, 
with  others,  attempted  to  arrest  the  prog- 
ress of  the  fire,  but  to  no  purpose. 

After  the  buIMIng  and  contents  bad  been 
destroyed,  Morris,  believing  that  the  fire  had 
been  caosed  by  the  emission  of  electric 
sparks  from  his  telegraph  instrument  and 
that  this  was  in  turn  caused  by  the  sur- 
charge of  his  wire  with  an  unusual  voltage 
of  electricity  by  reason  of  Its  c<mtact  with 
some  high-power  wire,  proceeded,  with  oth- 
ers, to  make  an  Inspection  of  his  line.  They 
reached  the  point  where  the  lines  of  the  de- 
fendant and  his  line  crossed  each  other  as 
above  described,  and  there  he  found  that  one 
of  the  telephone  lines  of  the  defendant  had 
bera  broken,  tbe  end  of  said  line  fulling  to 
the  ground  and  setting  the  dry  weeds  there- 


,  abonts  on  Are,  burning  a  i^ace  of  about  30 
or  40  feet  His  own  Hue  bad  ben  loosened 
from  Ita  Insulatttm  and  drpived  against  a 
cottfmwood  tree  and  there  grounded.  Tbe 
theory  is  that  the  telephme  line  of  tlie  de- 
f«idant  had,  through  some  eanse,  come  In 
contact  with  its  high-power  line,  became  orer- 
charged  wit3i  electrical  energy,  and  was 
ttiereby  caused  to  sevw  and  fall  on  the  line 
of  tbe  plaintiff  Morris  and  so  charge  it  with 
an  unusnal  voltage  sufficient  to  cause  the 
trouble  at  his  store  wblcb  resulted  In  the 
fire. 

t1]  The  first  point  urged  by  the  defendant 
Is  that  the  verdict  cannot  be  supported  by 
any  of  the  alleged  negligent  acta  set  forth  In 
the  complaint  This  point  gnnra  out  of  Oie 
proposition  that  the  complaint  nowhere  men- 
tions the  tdepbone  lln^  and  alleges  that  tbe 
cause  of  the  Are  was  through  the  negligent 
oimstniction  and  maintenance  of  the  defend- 
ants blgh-powOT  wire,  by  reason  whereof 
electricity  of  high  and  dangwoua  volt^  es- 
caped from  tile  said  Une  and  Into  the  tele- 
graph lin^  thereby  cauidng  the  fire,  etc. 

[2]  We  tblnk  the  complaint  sufficiently  al- 
leges hegllgence  against  the  defendant  to 
meet  the  test  of  a  general  demurrer  and  evra 
the  demurrer  upon  the  spedsl  grounds  urged 
against  it  by  the  defendant  At  any  rate, 
there  was  no  objection  at  the  trial  to  evi- 
dence showing  how  the  actident  occurred,  and 
this  Is  its^f  sufficient  to  cure  the  defidency 
of  the  complaint,  even  if  It  be  conceded  that 
there  was  any  such  deficiency  In  the  particu- 
lar r^wred  ta  Boyle  t.  Coast  Improve- 
ment Co..  27  Cal.  App.  714.  720.  U>1  Pbc.  25 ; 
Slaughter,  Adm'z,  etc.,  v.  Goldb»g.  Bowen 
&  Co.  et  al.,  26  CaL  App.  318.  147  Pac.  90 ; 
Ruth  V.  Kronok  10  CaL  App.  770.  T79, 103  Pac. 
MO. 

There  Is  nO  controversy  between  the  par- 
ties 88  to  how  the  fire  was  caused.  Counsel 
for  the  defendant  both  In  their  briefs  and 
In  their  oral  argummt  before  this  court, 
expressly  admitted  that  the  fire  In  the  Mor- 
ris store  was  due  to  the  fact  that  the  Indi- 
rect contact  of  tbe  high-power  wire  of  the 
defendant  with  the  wire  of  the  Morris  tele- 
graph line  overcharged  the  latt^  wire  with 
such  a  high  voltage  of  electricity  as  to  [H>o- 
duce  the  disastrous  result  of  which  complaint 
Is  here  made.  In  the  oral  argument  by  the 
attorney  for  tbe  defendant  It  was  stated: 

"Tbe  fire  occurred  In  this  mamier:  About 
three  or  four  miles  distant  from  the  point  of 
tbifl  crossing  at  a  place  known  aa  Sullivan's 
creek  a  crane  fiew  Into  the  hick-power  wires 
of  the  Sierra  A  San  Frandsco  Power  Compa- 
ny. That  caused  a  short  circuit  In  the  high- 
power  system,  allowing  the  wires  to  drop,  or 
at  least  one,  which  brought  the  high-power 
wire  into  contact  with  the  telephone  wires. 
By  roeaoB  of  the  telephone  wires  the  electricity 
was  conducted  to  the  particular  crossing  where 
the  telephone  wires  of  the  Sierra  &  San  Fran- 
cIkco  Power  Company  and  the  Morris  telegraph 
line  cams  In  contact,  barniag  off  the  telephon* 
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wires  of  tbe  Serra  &  Bad  Frascisee  Pover 
Company,  due  to  the  short  drcaU,  and  thereby 
hunting  the  electricity  over  the  Morris  line 
iato  the  store  at  Ghinesa  Camp.'* 

But*  wlille  "Uie  d^endaBt,  tbroogh  Its 
eomisd,  makes  this  admission,  end,  Indeed, 
has  not  doiled  tbat  the  fire  was  caused  Id 
the  manner  Indicated  by  the  foregoing  state- 
ment, nererthdeas  omtends  that  the  plain- 
tiff Morris  was  gnUty  ot  negUgence  which 
directly  contributed  ta  the  conunlsslm  of 
tbe  alleged  wrong  for  which  be  here  seeks 
redress.  In  support  of  this  position  the  ap- 
pellant calls  attention  to  the  fact  that  the 
erfdoice  dlsdosed  that  both  the  poles  snp- 
porting  the  tdegraph  line  otw  the  ravine 
and  at  the  point  where  the  lines  of  tiie  de- 
fendant  crossed  the  former  line  were  In  an 
oblige  positl<m  In  the  ground,  and  tOantlng 
In  an  opposite*  direction  from  eaOh  other. 
As  to  this;  the  theory  of  the  appelant  was 
and  is  that  the  poles  had  been  driToi  or 
moved  from  a  vertical  portion  In  which 
tber  were  orginaUy  erected  to  the  lAantlng 
posilloa  by  some  ortemal  cause,  as  by  a 
heavy  wind  or  ccmtact  of  some  heavy  ob- 
ject therewith,  and  that  the  effect  of  the  fall- 
ing  over  of  tbe  poles  was  to  take  Tip  tbe  slack 
of  the  tdc^aiA  Une  and  raise  It  nearer  to. 
or  within  a  Tei7  abort  distance  of  the  tete- 
l^ume  Une.  It  is  claimed  that  tttls  theory  is 
sustained  by  evidence  which  tended  to  show 
fliat  at  the  time  that,  the  tdepbone  wire  of 
the  defendant  had  been  r^ialred  and  thns 
placed  in  Its  original  condition  tmmedlat^y 
aft^  the  fire  occurred  tbe  qwce  between  the 
said  wire  and  tbe  t^egraph  wire  of  the  plain- 
tiff Morris  was  ai^roxlmately  an  Indi  only. 
It  is  hence  argned  that,  the  telqidKme  wire 
being  restored  to  exactly  the  same  condi- 
tion In  which  it  had  always  been  maintained 
down  to  and  at  the  time  of  the  contact  whlcb 
produced  the  trouble,  and  the  evidence  fall- 
ing to  show  tiiat  tbe  t^egrapfa  wire  was  In 
any  other  omdltltni  than  that  In  which  It 
was  at  the  time  the  telephone  wire  was  re- 
paired and  restored  to  Its  wl^nal  condition, 
the  eondnslon  is  irresistible  that  at  some 
time  prior  to  the  flre  the  slanting  of  tbe 
poles  upon  which  the  t^egrapfa  wire  was 
strong  had  caused  the  slack  in  said  wire  to 
be  taken  up  or  tbe  wirie  Itself  to  be  stretched 
so  as  to  become  tenee,  thereby  bringing  said 
wire  within  the  distance  of  an  inch  from 
the  telephone  wire.  There  was,  however,  evi- 
dence to  the  effect  that  tbe  tf^egrapb  poles 
at  the  time  of  the  inspection  immediately  fol- 
lowing the  flre  were  In  a  solid  position  In  the 
ground,  as  though  they  were  in  tbe  same  con- 
dition as  when  originally  placed  thne,  and 
therefore,  if  the  fact  of  tbe  slanting  position 
of  the  poles  was  to  be  r^arded  as  slgntflcant 
In  the  determination  of  the  qneetlon  whether 
the  plaintiff  Morris  was  by  reason  thereof 
gvil^  of  contributory  ne^igence  in  the  main- 
tMiance  of  his  line,  we  would  perhaps  be  re- 
qatred  to  say  tbat  the  jury  ImpUed^  found. 


and  were  jnstifled  In  so  ddng,  that  the  p(de8 
m«e  erected  In  idanting  positions  In  tbe  first 
instance^  and  tbat  the  condition  lu  to  said 
wire  at  the  time  of  the  collision  between  the 
two  wires  which  caused  the  damage  was  no 
differfiBt  from  what  It  had  always  been. 

As  to  the  contact  between  tbe  wires,  the 
theory  of  the  defoida&t  Is,  as  we  have  seen, 
that  a  cranes  while  In  flight,  at  a  poAnt  some 
three  or  tour  miles  distant  from  lAwe  the 
wires  in  question  crossed,  attonpted  to  pass 
between  tbo  teU^hone  and  the  high-power 
wires,  collided  therewith,  and  so  at  the  same 
time  came  in  contact  with  both,  and  that 
thus  the  voltage  from  the  poww  Une  was 
conducted  into  the  tdeidHme  wire,  causing 
a  short  circuit  oo  the  former  wire,  the  re- 
sult of  which  was  to  cause  the  telephone  wire 
to  faU  upon  and  overdue  the  tdegr^h 
wire  of  plaintiff  and  so  produoe  the  flre.  The 
testimony  of  two  of  the  witnesses  for  tbe 
plaintiffs  supports  this  theory,  and,  upon  the 
hypothesis  Uiat  the  cause  of  the  contact  be- 
tween the  wises  is  thus  acoonnted  for,  ooon- 
for  dafoidant  vigorously  maintain  that 
tbe  damage  resulted  from  a  cause  or  an  act 
beymd  the  centred  of  human  agency;  tbat 
Is  to  say,  tbat  the  damage  waa  ratir^  due 
to  an  act  of  God. 

Ttso  plalntlfb  cwtend,  howevor,  that,  it 
having  been  shown  tbat  tbe  flre  was  caused 
by  the  contact  between  the  telegraph  wire 
and  the  hlgh-vcdtage  wire  through  the  tele- 
phone wire,  the  latt»  two  wires  belonging 
to  the  defendant,  a  lolma  facie  ease  of  negU- 
gence  was  thus  established  against  the  lat- 
ter, and  that  thus  a  sufficient  case  was  made 
to  mtltle  them  to  a  recovery,  in  the  absoice 
of  a  showing  by  tbe  defendant  Oiat  It  was 
not  gnUl7  of  negligence  In  the  maintenance 
of  ite  wires  whhflk  contributed  proximate 
to  the  damage  (res  Ipsa  loquitur),  and  that 
tbe  verdict  Is  conclusive  against  tbe  d^taid- 
ant  upon  any  matter  of  defense  it  set  up  or 
attenipted  to  sustain. 

But  we  may  waive  further  considera- 
tion of  all  the  above-stated  propos:ttons,  since 
we  are  of  the  opinion  tbat  tlie  contention  of 
the  appellant  that  the  plaintiff  was  guilty  of 
negligence  as  a  mattw  of  law  must  be  sus- 
tained. Indeed,  we  think  It  is  clear  that 
both  the  plaintiff  Morris  and  the  defendant. 
In  the  maintenance  of  their  said  wires  at 
the  point  indicated,  were  equalljr  cidpable 
and  likewise  guilty  of  negligence  as  a  matter 
of  law,  and  that  such  concurring  n^ligence 
consdtnted  the  efficient  or  proximate  cause 
of  the  flre  and  Its  disastrous  results.  It  dp- 
peers  that  there  were  at  tbe  time  of  the  com- 
mission of  the  damage  complained  of  herein 
and  had  been  for  a  long  time  prior  thereto 
authoritative  regulations  fixing  or  prescrllv 
Ing  the  distance  which  should  exist  between 
crossing  wires  carrying  electricity,  and  which 
regulations  It  IncontroverUbly  a[q>eara  from 
tbe  evidence — indeed,  it  is  admitted— were 
violated  by  both  said  i^alntiff  and  tika  de- 
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fendant  In  the  malntoiance  of  tbeir  reepeo- 
ttve  wires  at  tbe  piAnt  where  the  same  cross- 
ed and  where  the  direct  cause  ot  the  destruc- 
tion of  the  Morris  building  by  lire  occnrred. 

[S]  On  the  14th  of  December,  l»i2,  the 
State  Railroad  Commission,  in  the  exncise 
of  tbe  powers  conferred  upmi  it  by  several 
acts  of  the  LieglslBture,  adopted  what  said 
body  designated  as  Its  "goteral  order  Na 
26,"  aitltled,  "B^nlatlons  gorwnlng  clear- 
ances and  construction  at  mwslngs  of  rail- 
roads, street  raUroads,  tdegraph,  telefdione, 
signal,  trolley  and  power  lines,  with  each 
other  and  with  streets  and  public  highways ; 
also  other  ovwhead  and  side  clearances  of 
railroads,  street  railroads  and  wire  lines." 
Section  3  of  said  order  Is  xmder  the  subhead 
"Telegraph,  Td^bone  and  rignal  lines,"  and 
proTldes,  among  other  things,  tha^ 

"Telegraph,  telephone  and  signal  lines,  at 
crossingB  with  other  telegraph,  telephone  or 
signal  lines,  shall  have  a  minimom  clearance, 
above  or  below  each  lines,  of  2  feet,  unlesB 
Ruitably  supported  to  prevent  contact" 

We  presume  it  will  not  be  questlooed  that 
the  Legislature,  in  the  exercise  of  the  power 
conferred  upon  it  by  the  provisions  of  sec- 
tions 22  and  23  of  article  12  of  the  Constitu- 
tion, may  rightfully  Invest  the  Railroad  Com- 
mission with  plenary  power  to  regulate  the 
manner  in  which  reread  corporations  and 
other  public  utilities  shall  maintain  and  con- 
duct their  business  and  the  essential  appli- 
ances thereof,  and  that  said  Conunlssion  may 
prescrilw  such  regulaticms  with  re^tect  to 
the  carrying  on  of  snch  utilities  as  may  be 
necessary  to  safeguard  and  protect  any  rights 
of  the  public  which  may  be  affected  thereby. 
And  It  will  not  be  doubted  that,  upon  the 
adoption  of  such  relations  as  It  is  within 
tbe  legal  competencvj  of  the  Railroad  Com- 
mission to  promulgate  with  respect  to  pub- 
lic utilities  and  the  maintenance  of  the  es- 
sential equipments  thereof,  such  regulations 
immediately  acQulre  the  force  of  law.  In- 
deed, it  is  so  declared  by  the  Legislature  it- 
self In  section  30  of  an  act  of  the  extra  ses- 
sions of  the  Legislature  d  1911  (page  18),  en- 
titled. In  part: 

"An  act  to  provide  fw  the  organisation  of  the 
Railroad  CommisBlOD,  to  define  its  powers  and 
duties  and  Jtbe  rights,  remedies,  powers  and  du- 
Uea  of  poblie  ntiUties,"  etc. 

Said  seetl(m  reads: 

"Every  public  utility  shall  obey  and  comply 
with  each  and  every  requirement  of  every  or- 
der, decision,  direction,  rule  or  regulation  made 
or  prescribed  by  tbe  cotunisBlon  in  the  matters 
herein  specified,  or  any  other  matter  In  any 
way  relating  to  or  affecting  its  business  as  a 
public  utility,  and  shall  do  everything  neces- 
saty  or  proper  in  order  to  secure  compliance 
with  and  observance  of  every  such  order,  deci- 
sion, direction,  rale  or  regulation  by  all  <d  its 
officers*  agents  and  employees." 


Nor  can  It  Justly  be  said  that  the  regula- 
tions contained  In  order  No.  26  with  respect 
to  telegraph,  telephone,  and  power  lines  and 
Uie  clearances  whicft  must  be  maintained  be- 
tween them  where  they  cross  each  other  are 
nnreasonable  or  not  In  comidetQ  barmtmx 
with  the  powers  with  respect  to  such  utuitt^ 
with  which  the  Constitution  and  the  stat- 
utes passed  in  pursuance  thereof  have  Invest- 
ed the  Railroad  Conunlsslmi. 

[4]-0rdw  26  of  the  Railroad  Commission 
became  effective  January  l,  1913,  and  It  was 
served  upon  tbe  plaintiff  Morris,  according  to 
his  own  admission,  a  short  time  after  it  was 
adopted.  Itforrls  testified  that  continnously 
for  some  four  or  five  years  before  the  12th 
day  of  July,  1918,  when  the  fire  occurred, 
there  was  a  distance  between  his  wire  and  the 
tel^hone  vrlre  of  the  def^dant  at  the  point 
where  the  two  wires  crossed  and  where  the 
OMitact  occnrred  of  ai^roxlmately  one  foot 
only.  It  Is  true  that  Morris  stated  that  hts 
measurement  of  the  space  between  tbo  two 
wires  was  not  actual,  but  was  Ijased  upon  his 
judgment  founded  on  his  observation  of  the 
wires  as  he  frequently  passed  along  the 
highway  near  which  the  two  wires  crossed: 
but  there  is  absolutely  no  other  testimony 
In  the  record  contradicting  this  statement  or 
tliat  is  inconsistent  with  it  It  is,  in  fact 
the  (miy  testimony  received  which  tended  to 
show  the  distance  which  was  maintained  be- 
tween the  tdegraph  and  the  telephone  wires, 
and,  since  It  comes  from  the  plalntiir  him- 
self, it  mnst  be  accepted  as  the  established 
fact  In  the  case  that  the  two  wires  men- 
tioned were  maintained  continuously  for  sev- 
eral years  down  to  and  including  the  time 
at  which  the  fire  occurred  at  a  distance  only 
of  one  foot  apart.  Obviously  this  was  In  vio- 
lation of  ord^*  2ft,  above  referred  to,  pre- 
scribing the  minimum  clearances  between 
telegraph  and  tdephone  wires  where  the 
same  cross  each  other,  in  the  absence  of  the 
equipment  of  the  line  with  such  support  as 
would  prevent  contact  between  it  and  the 
other  wire.  That  neither  the  telegraph  nor 
the  telephone  wire  was  furnished  with  such 
support  is  indubitably  evidenced  by  tbe  fact 
that  a  contact  betwera  the  two  wires  actual- 
ly occurred. 

[51  As  to  the  defendant,  it  is  contended  by 
Its  counsel  that  the  corporation  cannot  be 
held  to  have  been  negligent  as  a  matter  of 
law,  In  that  it  violated  the  provision  of  or- 
der No.  26  of  the  Railroad  Commission  with 
respect  to  the  clearances  between  t^egraph 
and  t^ephone  lines,  for  this  reason:  That 
on  the  20th  day  of  November,  1918,  said  Com- 
mission adopted  and  issued  an  order  extL^ud- 
ing  the  time  allowed  by  a  previous  order 
within  which  the  defendant  should  recon- 
struct its  overhead  electric  lines  so  as  to 
comply  with  the  requirements  of  chaptn-  499. 
Laws  of  1911  (Stata  1911,  p.  1037),  as  amend- 
ed by  chapter  600,  Laws  191S  (Stats.  1915, 
p.  1058)>   There  ar^  however,  several  «n- 
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swers  to  fhia  contentlfHi.  The  first  Is  tbat 
it  does  mtt  appear  from  Qw  reccnd  when  "de- 
cMon  STOX"  referred  to  In  the  order  purport- 
ins  to  extoid  the  time  to  the  defendant  tar 
the  purpose  stated  was  rendered  or  filed. 
It  will  be  observed  tbat  the  order  pozpOTting 
to  extend  the  time  and  which  is  in  the  rec- 
<urd  before  ns  was  issued  after  the  fire  oc- 
curred, and,  so  far  as  this  record  dlwloses, 
the  OTii^na]  ordCT  mij^t  have  beoi  made  at 
some  time  subse^naitly  to  the  date  of  the 
fire,  to  wit,  July  12,  1918. 

[I]  But,  assuming  that  the  courts  ma7  take 
Judicial  notice  of  the  orders  or  declsiona  of 
tbe  Railroad  CtnnmlsBion,  and  so  ascertain 
and  det«mine  when  decision  No.  8701  was 
rendered  by  said  Gommtssimi,  there  Is  still 
another  r^ly  to  tite  contentton,  tIk.:  That 
tbe  order  purporting  to  extend  tbe  time  with- 
in which  the  dtfendant  was  required  to  re> 
ctmstmct  its  electric  lines  has  reference  to 
snbdlvision  (c)  ,of  section  1  of  the  statute  of 
1915,  wbiidi  entirely  deate  with  hisft-power 
lines,  and  not  wlth<  tel^hone  and  ttiegraph 
lines.  It  fbUowB,  tfa«refore,  tbat  even  if  the 
defoidant  has,  by  vlrtne  of  the  ord»  of  ex- 
tension referred  to,  until  June  80, 1019,  with- 
in which  to  reconstruct  its  power  lines  In 
nmformity  with  the  regnlrements  of  said 
order  and  the  statute  of  1915,  it  must,  nev«- 
tbdees,  be  h^  that  it  violated  the  rela- 
tion widi  respect  to  the  clearance  which 
should  exist  betwe^i  ttf^raidi  and  telephone 
lines  crossing  each  other  by  maintaining  Its 
tel^dione  wire  a  distance  of  <me  foot  only 
from  tbe  t^^mpta  wire  of  the  plainHff  Mor- 
ris, and  tbat  it  was  therefore,  equally  with 
said  Miorris,  guilty  of  Diligence  as  a  matter 
of  law.  This  being  true,  It  also  follows  tliat 
It  was  the  conmrring  negUgence  of  Morris 
and  the  defendant  which  was  the  eflScient, 
proximate  cause  of  the  damage  complained 
of.  It  may  be  argued,  thoo^,  tliat  since  ttie 
inlmary  cause  of  the  trouble  was  In  theb^- 
vtdtage  wire,  the  determination  of  whether 
die  defendant  was  n^llgent  as  a  matter  of 
law  must  rest  upon  the  determination  of  the 
question  of  fact  as  to  the  distance  betweoi 
the  high-power  wire  uad  the  telegraph  wire, 
and  that,  so  determining  the  question  wheth- 
er the  deftodant  was  or  was  not  negligent, 
we  are  required  to  fftU  Mck  npm  the  order 
of  the  Railroad  Commisslcm  extHiding  to 
the  defendant  further  time  with  In  which  to 
reconstruct  or  readjust  its  power  line,  and 
that  the  conclusion  fberefnmi  must  be  that, 
althon^  the  power  line  was.  in  violation  of 
ttie  regulations  above  maitfohed,  wlttiln 
four  feet  of  the  telegraph  line,  the  deCendant 
Is  immune  from  the  imputation  of  n^lgoice 
as  a  matter  of  law  because  of  said  order. 

[7}  First,  we  may  olraervQ  in  this  connec- 
tioo  that,  if  the  order  purporting  to  give  the 
d^endant  farther  time  would  have  tbe  ef- 
fect as  probably  It  would,  of  relieving  It 
of  the  lmpntali<m  of  n^Igence  as  a  matter 
of  law  because  of  maintaining  Ita  high-power 


wire  nearer  the  tel^aph  wire  tlian  Is  al- 
lowed by  tbe  r^lationfl  of  the  Railroad 
Oommlssitm,  we  would  not  be  prepared  to 
say  that  said  order,  notwithstanding  that  It 
was  not  spedflcaUy  granted  to  the  plaintiff 
Morris,  would  not  also  have  the  ^ect  of 
relieving  Mmrris  of  the  Imputation  ot  negU- 
gence as  a  matter  of  law,  since  It  would  be  a 
very  an<Hnalous,  If,  indeed,  not  an  unjust, 
rule  which  woidd  in  ^ect  declare  that  one 
of  Qie  parties  so  maintaining  wires  carrying 
61ectrielt7  would,  because  violating  the  rule 
as  to  clearances  between  suCh  wires,  be  guilty 
of  negligence  as  a  matter  of  law  while  the 
other  would  not  But  this  question  does  not 
arise  here.  The  proposition  Is  this:  Thnt 
the  defendant  maintained  Its  t^^hone  wire, 
which,  as  we  have  seen,  does  not  come  wltMn 
Qie  purview  of  tbe  ordor  of  extension,  near- 
er  in  iffoximlty  to  the  telegraph  line  of  Mor- 
ris than  Is  permitted  by  the  regulations  (tf 
thtf  Bailroad  Commissim  with  respect  to 
such  wtres,  and  that  OA  telephone  wire  of 
tbe  defendant  was  tbe  direct  InstrumeDtallty 
through  whicih  the  telegrai^  wire  became 
surchai^ed  with  electricity,  thus  causing  the 
0re,  and  that  but  for  said  t^eidione  wire  so 
situated,  whatever  might  have  been  the  re- 
mote cause  of  the  fire— that  Is,  the  cause  of 
the  contact  between  tlie  wires,  even  assum- 
ing that  the  cause  of  tbe  contact  viras  oor- 
rectly  explained  up<m  the  theory  of  the  dy- 
ing crane— no  damage  would  probably  have 
occurred. 

[B]  The  contention  that  the  finding  ot  the 
Jury  In  &vor  of  tbe  plajntllh  necessarUy  iur 
volved  an  imirtled  finding  that  it  was  the 
n^Ugence  of  the  deftttdant  which  oonstitat- 
ed  the  efficient,  proximate  cause  of  tbe  dam- 
^e^  even  though  both  were  negligent  as  a 
matter  of  law,  and  that  sutA  finding  Is  coa- 
clttsive  upon  this  court,  is  In  effect  answered 
by  tbe  foregoing  views  and  the  coocloslon 
following  thtfefrom.  Obviously,  If  both  were 
guilty  of  n^lgenoe  as  a  mattn  of  law, 
such  negligence  being  concurrent,  the  me 
is  equally  cnlpable  with  tbe  otho-  as  to  any 
Injury  which  might  proximate  result  thore- 
from.  In  other  wwds,  it  would  be  con- 
trary to  the  plainest  precepts'  of  logic  to 
hold  that,  where  Injury  followa  from  the 
maintenance  of  two  electric  wires  In  nearer 
proximity  to  6ach  other  than  the  law  permits, 
the  efficient,  jmndmate  cause  of  sndi  Injury 
may  be  imputed  to  one  of  tbe  parties  alone 
while  the  other  la  to  be  hdd  tree  from  blame. 
This  conclusion  follows  from  the  i«<^>osltion 
ttiat,  as  in  ordinary  cases,  where  two  parties 
own  Independent  electric  lines,  each  is  charg- 
ed with  the  du^  of  so  maintaining  his  line 
as  that  the  danger  to  the  public  of  injury 
flowing  from  its  maintenance  will  be  reduced 
to  the  lowest  reasonable  minimum,  so,  where 
the  maintenance  ot  such  wires  so  owned  Is 
within  a  distance  prescribed  by  the  law.  It 
is  as  much  the  duty  of  the  one  to  see  that 
his  wire  Is  removed  and  maintained  beyuad 
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the  Interdicted  distance  from  tbe  otber  wire 
as  It  is  the  duty  <^  the  otber  to  do  so.  In 
other  words,  speaking  concretely,  the  duty 
was  no  less  upon  Morris  to  see  that  his  line 
was  not  within  the  Inhibited  distance  from 
the  defendant's  telephone  wire  as  It  was  the 
duty  of  the  defendant  to  see  that  tte  tde- 
phone  wire  was  not  within  such  distance  of 
the  telegraph  wire,  and,  as  above  suggested, 
if  this  duty  was  overlooked  by  either  or  both, 
necessarily  any  damage  which  may  directly 
result  from  the  contact  of  the  two  wires  be- 
cause of  tbe  fact  of  their  b^ng  In  too  dose 
proximity  to  each  otbo*  under  tiie  law  must 
be  held  to  be  proxlmatdy  caused  by  the  cea- 
current  negligence  of  the  owners  of  the  two 
wires.  Dow  t.  Sunset  Tel.  &  Td.  Co..  157 
Cal.  182.  106  Pac  587;  Electric  R.  Co.  t. 
Shelton.  89  Tenn.  428,  14  S.  W.  863.  24  Am. 
St  Rw.  614.  See,  also,  Harrhigton  v.  I*  A. 
By.  Co.,  140  Cal.  514,  74  Pac.  15,  68  L.  R.  A. 
288,  96  Am.  St  Hep.  85;  Stein  v.  United 
Railroads,  159  CaL  368,  113  Pac  663;  Cook 
T.  Miller,  175  Cal.  497,  166  Pac  816.  If  a 
third  party  had  sufiFered  damage  as  the  di- 
rect result  of  the  contact  between  the  two 
wires,  maintained,  as  they  were,  at  a  dis- 
tance from  each  other  iHvhiblted  by  law, 
no  one  would  be  found  to  say  that  the  proxi- 
mate cause  of  such  Injury  was  not  the  con- 
current negligence  at  both  the  defendant  and 
the  plaintiff,  Morris.  In  other  words,  If  the 
Morris  wire  had  not  grounded  in  the  cotton- 
wood  tree,  but  had  sent  the  high  voltage  to 
the  place  in  Jamestown  or  the  place  In  the 
town  of  Sonora  whei:e  the  telegraph  line  end- 
ed, equipped  with  the  usual  tel^aidi  in- 
struments, and  bad  set  either  of  tbe  bnlld- 
ings  in  which  It  was  there  maintained  on 
fire,  destroying  the  building,  the  property  of 
another,  it  could  not  be  doubted  that  both 
the  defendant  and  Morris  would  be  Ji^nt 
tort-feasors,  and  that  tbe  party  so  damaged 
could  maintain  an  action  against  them  joint- 
ly for  the  Injury  thus  inflicted. 

It]  The  fact  is  also  emphasized  by  the 
plaintiffs  that  the  tel^aph  wire  was  the 
first  in  point  of  time  to  be  installed  where 
the  two  lines  crossed;  tbe  contention  in  ef- 
fect being  that  thus  the  negligence  of  the 
defendant  In  so  placing  Its  wires  In  danger- 
ous proximity  to  tbe  telegraph  wire  constitut- 
ed the  proximate  cause  of  the  damage.  This 
proposition,  however.  Is  not  only  answered 
by  the  alxyve  considerations,  but  also  by  the 
authorities,  among  which  may  be  noted  Dow 
V.  Sunset  Tel.  &  TeL  Co.,  supra.  In  that 
case,  which  involved  an  action  against  two 
distinct  corporations  for  an  injury  occurring 
to  tbe  plaintiff  by  reason  (tf  a  contact  be- 
tween the  respective  wires  of  said  corpora- 
tions, due  to  the  nearness  in  proxlmi^  of 
«Bld  wires,  tbe  point  here  suggested  was 
made.  Beidylng  thoeto,  .the  court  said: 

"It  matters  cot  that  the  telephone  wire  was 
the  last  placed,  and  that  this  company  there- 
kn  became  in  tbe  first  instance  directly  te- 


sponsible  for  tbe  negligent  work.  With  knowl- 
edge upon  the  part  of  tbe  appellant  that  the 
wire  was  thus  dangeronsly  dose  and  liable  to 
sag,  tbe  contloned  maintenance  of  the  wires 
in  this  position  was  negligence  upon  tbe  part 
of  both  companies"— dtiiig  a  large  namber  of 
eases  from  fCreIgn  jurlsdletfotts. 

[II]  In  this  case,- as  we  have  shown,  tbe 
plalntUC  Morris  had  actual  knowledge  of  the 
existoice  of  tbe  regulatlcais  as  to  the  dis- 
tance between  telephone  and  telegraph  wires 
as  prescribed  by  the  Railroad  OommlssloD; 
and  It  may  be,  although  it  is  not  necessary 
80  to  decide  tan,  that  be  was  bound  by  tbe 
regulations,  whether  he  bad  actual  knowl- 
edge of  their  ezistoice  or  not  As  above 
stated,  it  was  bis  duty,  as  It  was  also  that 
of  the  defendant,  to  aeidae  bocA  v^ant 
inflection  of  his  wire  as  would  oiable  blm 
to  keep  It  the  legal  distance  ^m  tbe  wires 
of  the  d^radant.  It  Is  stated,  though, '  In 
tbe  brief  of  tbe  respondents  that  Morris  tes- 
tified that  he  could  not  have  lowered  his  tele- 
graph line  below  the  point  where  it  was 
strung  on  his  poles  without  interfering  with 
the  use  of  the  road  which  passed  throui^  the 
ravine  and  under  the  wires  where  they  cross- 
ed each  other,  and  upon  this  It  is  in  effect 
contended  that  Morris  cannot  be  charged 
with  contributory  negligence  as  a  matter  of 
law  or  at  all  where  it  was  impossible  for  him 
to  comply  with  the  regulations  or  remove  bis 
wire  below  where  It  was  stretidied  on  the 
poles  without  interfering  with  the  use  of  said 
road.  In  the  first  place,  we  remark  that  we 
have  not  been  able  to  find  any  testimony  in 
the  record,  either  from  Morris  or  any  otber 
witness,  to  the  effect  that  the  lowering  of 
the  telegraiA  wire  would  have  materially  or 
at  all  interfered  with  the  traffic  over  the 
road  running  under  said  wires  at  tbe  point 
where  they  crossed  each  other.  In  the  sec- 
ond place.  If  it  be  true  that  such  a  condi- 
tion existed  and  that  the  tdegraph  wire  could 
not  be  lowered  withoot  interference  with  the 
use  of  the  road,  the  duty  would  still  be  upon 
Morris  to  maintain  the  distance  between  his 
wire  and  that  of  tbe  defendant  in  accord- 
ance with  the  regulations  prescribed  by  the 
Railroad  Commission. 

[11]  There  are  certain  assignments  of  er- 
ror Involving  the  action  of  the  court  in  ad- 
mitting certain  evidence  over  the  objection 
of  the  defendant  and  In  the  glvlnc:  of  certain 
Instructions  and  In  refusing  to  allow  another 
which  was  proposed  by  tbe  defendant.  Un- 
dtr  the  view  that  we  have  taken  of  this  case, 
as  indicated  above,  it  is  hardly  necessary  to 
consider  these  assignments.  But  we  do  not 
deem  it  arolss.  since  possibly  there  may  be 
another  trial  of  the  cause,  to  express  the 
opinion  that  tbe  refusal  to  give  defendant's 
proposed  Instruction  No.  10  involved  preju- 
dicial error  1  also  we  think  that  the  testi- 
mony Trtilch  the  court  allowed  the  plain- 
tiff Morris  to  give  ns  to  the  reitairs  and 
ImprovemoitB  made  by  the  d^endaot 
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on  its  wires  subseqiieDt  to  the  date  of  tbe 
fire  was  Incompetent.  Helling  t.  Schlnd' 
htc,  US  ObL  308.  3U.  S12,  78  Pac.  710; 
Sappenfleld  v.  Main  St..  eta.  Co..  91  Cal.  48, 
27  Pac.  590 :  Hager  v.  Southern  Pac.  Co.,  98 
Cal.  309,  311.  33  Pac.  119;  Turner  t.  Hearst. 
115  Cal.  394,  401.  47  Pac.  129;  UmbeFg  t. 
Glenwood.  127  Cal.  C9S,  604,  60  Pac.  176,  49 
L.  B.  A.  33:  Nalley  v.  Hartford  Carpet  Co., 
£1  Omn.  624.  60  Am.  Rep.  47. 

[121  But  tbe  ruling  of  tbe  court  permitting 
this  evidence  was  not  erroneous  for  tbe  x&l- 
stm  that  tbe  only  objection  urged  by  counsel 
for  the  defendant  against  U  was  tbat  the 
questions  eliciting  said  testimony  called  for 
tbe  (^klnion  of  tbe  witness. 

[IS]  It  is  true  that  counsel  for  tbe  defend- 
ant, after  ttte  testimony  had  been  received 
against  his  objection  .mxm  tbe  ground  Just 
stated,  mored  to  strike  out  aU  the  testimony 
<ni  tbe  ground  tliat  the  facts  and  drcnm- 
•tanoes  bo  testifled  to  occiurred  after  the  hap- 
pening of  the  flre^  but  his  motion  could  not 
avail  him,  since  it  was  not  In  accord  with 
Uie  ground  upon  which  be  made  the  oblec- 
tkm.  At  any  rate,  the  ruling  denying  tbe 
motion,  was  not  erroneous. 

For  the  fbregolng  reasons,  the  Judgment  Is 
reversed. 

We  concur:  FINOH,  P.  J. ;  BTTBNBTT,  J. 


(67  Cal.  App.  338) 

PEOPLE  V.  RYAN. 


(Cr.  1021.) 


-{IMatrict  Court  of  Appeal,  Ffrat  District,  Divi- 
sion 2.  California.  AprU  12, 1922.) 

Crtnlaal  law  «B»t070i/3.  New,  vol.  1 1  Key-No. 
Sertea— Appeal  by  state  fron  ortfer  Msmlse- 
1*1  pnweeutlOB,  takes  after  order  sastalnlag 
rfemarrer  to  laformatlon,  was  takes  la  time. 

In  prosecution  for  violation  of  Medical 
Practice  Act,  where  a  demurrer  to  an  infor- 
mation was  sustained,  and  lattir.  on  failure  of 
district  attorney  to  file  an  information  accord- 
ing to  form  required  by  the  court  order  sustain- 
ing die  demarrer,  tbe  action  was  dismissed, 
porsoant  to  Pen.  Oods,  f  1006^  on  annooncement 
by  ^e  disttict  attorney  in  open  coort,  accord- 
ing to  aectlMi  IZiO,  that  tbe  atate  would  appeal, 
tiie  appeal  was  taken  in  time;  an  announcement 
of  an  appeal  from  an  order  sustaining  a  demur- 
rer to  tbe  information  being  merely  surplusage. 

Appeal  'rom  Superior  Court,  Santa  Cms 
County;  B^.  K.  Elnig^t,  Judge. 

In  an  appeal  by  tbe  State  tram  an  order 
dismissing  a  prosecution  against  Al  Byan 
for  vic^Ung  tlu  Medical  Practice  Act,  de- 
fendant moves  to  dismiss  the  appeal.  Mo- 
tion denied. 

U.  8.  Webb,  Atty.  Oen..  and  3ctm  H.  Bior- 
•dan.  Deputy  Atty.  Gen^  tot  tbe  People. 
Lncas  F.  Sniith,  Locas  P.  Smith,  Jr.,  and 


Stanford  G.  Smith,  all  of  Santa  Croz,  for 


h&XtQSiOtt,  P.  J.  TtOB  matter  oomea  be- 
fore us  upra  a  motion  by  nepaoAvat  to  dis- 
miss tbe  appeal. 

The  transcript  shows  that  the  district  at- 
torney t€a  the  county  of  Santa  Oms  filed 
an  inframatlon  fur  misdemeanw,  to  wit. 
Tlohitlon  of  Medical  Practtce  Act  (St.  191T, 
Pl  against  the  defendant  oa  September 
2&,  1921.  Defendant  donurred  to  tbe  infor- 
mation. The  donnrrer  was  sustained  on 
September  26,  1^,  and  the  district  attor- 
ney  was  granted  one  week's  time  within 
which  to  file  an  emended  tnfonnatlon.  On 
September  29,  1921.  the  district  attorney 
presented  an  amended  Informatton  to  the 
court,  which  was  substantially  the  same  as 
the  (Hriginal  Information,  and  did  not  amend 
said  original  Infonnatbni  in  the  respect  re- 
quired by  the  prevbms  court  order  sustain- 
ing the  demurrer.  The  court,  Oiereupon,  de- 
nied tbe  district  attorney  leave  to  file  the 
amended  Infornuitlon  in  tbe  form  presented 
and  Informed  him  that  unless  an  informa- 
tion amended  in  the  manner  indicated  be 
filed  by  October  3,  1921,  tbe  action  would  be 
dlsmlKed  pursuant  to  the  provisions  of  sec- 
tion 1008,  Penal  Code.  Tbe  district  attor- 
ns then  stated  tbat  tbe  prosecution,  did  not 
desire  to  amend  and  "that  the  prosecution 
gives  notice  of  appeal  from  the  Judgment  of 
the  eoaat  snetaini^  the  demurrw." 

On  October  3, 1921,  tbe  parties  appeared  In 
court  and  tbe  district  attorney  again  refused 
to  amend,  whereupon  the  court  ordered  tbe 
action  dismissed,  pursuant  to  tbe  provisions 
ot  section  1008  of  tbe  Penal  Code.  The  dis- 
trict attorney  then  announced,  in  open  court, 
that  the  prosecution  appealed  from  the  or- 
der made  on  S^tomber  26,  1021,  sustaining 
the  demurrer  to  the  Information,  and  also 
from  the  order  made  dismissing  the  action. 
Respondent  now  makes  a  motion  to  dismiss 
this  appeal,  upon  the  ground  tbat  tbe  same 
was  not  taken  In  the  time  provided  by  sec- 
tion 1240,  Penal  Code. 

The  recent  case  of  People  v.  Apple  (Cal. 
App.)  206  Pac.  487,  is  directly  in  point  It 
is  there  said ; 

"Since  section  1006  of  the  Penal  Code  was 
amended,  •  •  *  there  is  no  reason  why  the 
rule  as  to  appeals  in  civil  cases  for  the  purpose 
of  having  tbe  order  of  the  court  Bustaining  a 
demurrer  reviewed,  should  not  be  applicable  in 
criminal  cases,  and  tbat  the  appeal  in  such 
distances  sbeuld  be  fn»n  the  Judgment  entered 
upon  the  order  anstaining  the  demurrer  and 
not  from  tbe  order  itself." 

Under  tbe  ruling  of  this  recent  case,  it 
was  ,  not  necessary  for  Jtbe  district  attorney 
to  appeal  frqm  tbe.  order  of  September  26, 
1921,  sustaining  the  demurrer.  The  judg- 
ment of  dismissal  which  was  ent«^  under 
tbe  provisions  of  sfectiim  1008,  Penal  Code, 


^atttw  olbar  mum  sm  same  tople  and  KBT-HUHBKR  In  »U  K«7-Number«d  Dlse9U.«B4  ladexM 
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upon  the  failnre  of  the  district  attorney  to 
amend  within  a  reasonable  time,  was  the 
judgment  entered  on  the  order  sustaining 
the  demurrer  and  was  the  order  from  which 
the  appeal  should  have  been  taken  by  the 
district  attorney. 

The  order  that  the  actlcm  be  dismissed, 
pursuant  to  section  1008,  Penal  Code,  was 
not  made  until  October  3,  1921.  At  that 
time,  the  district  attorney  announced  In  open 
court,  in  accordance  with  section  1240,  Peqal 
Code,  that  the  prosecution  appealed  from  the 
order  dismissing  said  action.  It  is  true,  he 
also  announced  that  he  appealed  from  the 
order  sustaining  the  demurrer,  theretofore 
made  on  September  26,  1921.  but  that  an- 
nouncement was  merely  surplusage  and  of 
□o  effect  The  controlling  fact  Is  that  at  tbe 
time  the  order  dismissing  the  action  was 
made,  which  was  the  Judgment  entered  up* 
on  the  order  sustaining  tbe  demurrer,  the 
district  attorney  did.  In  open  court,  announce 
that  the  pec^le  appealed  from  the  same.  The 
appeal  was  taken  in  time,  therefore,  and  is 
properly  before  this  court 

Tbe  motlm  to  dismiss  tbe  appeal  la  doiled. 

We  concur:  NOUBSB,  J. ;  STUETE- 
VANT,  J, 


(S7  Cal.  ADp.  877) 

BEARDEN  at  al.  V.  BANK  OF  ITALY. 

(CIV.  4210.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  1,  California.   April  18.  1922.) 

Banks  and  banking  «=»I43(7)— Bank  held  not 
liable  for  arrest  of  drawer  of  ehaok  wrong- 
fully dlshonorod. 
In  an  action  by  a  drawer  against  a  bank, 
for  damages  for  wrongfully  refasing  to  pay  liis 
check  drawn  upon  it,  after  tbe  payee  of  the 
check  had  informed  the  bank  tliat  the  drawer 
would  be  arrested  unless  the  check  was  paid, 
the  subsequent  arrest  and  incidental  indignities 
suffered  by  the  drawer  was  caused  by  an  in- 
dependent human  agency,  and  hence  was  an  in- 
tervening cause  lor  which  the  bank  was  not 
liable. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Actitm  by  Tem]^t  Bearden  and  husband 
against  tbe  Bank  <tf  Italy.  From  an  order 
sostainlng  a  demurrer  to  the  complaint, 
plaintiffs  ain^eal.  Affirmed. 

I.  M.  Peckham,  ot  San  Frantisco,  for  ap- 
pellants. 

Louis  Ferrari  and  Richard  Flta^trlck. 
both  of  San  Francisco,  for  resimndent 

KERRIGAN,  J.    Appeal  from  a  judgment 

In  favor  of  the  defendant  entered  following 


an  order  sustaining  a  demurrer  to  the  cchu- 
plaint  without  leave  to  amend. 

The  action  was  for  damages  In  the  earn 
of  $25,000,  the  gravamen  of  the  comirfalnt  be- 
ing that  the  plaintiff.  Tempest  Bearden,  aa 
the  result  of  the  wroogfal  reAisal  of  fbe  de- 
fendant to  honor  a  die<^  drawn  by  her,  was 
at  tbe  instance  of  Oie  payees  of  the  chedc 
arrested  and  Immisoned  and  subjected  to  In- 
dignities Iniddental  to  such  arrest.  Tbe  com- 
plaint contains  an  allegation  to  tbe  effect 
that,  after  a  first  refusal  of  the  d^endant  to 
pay  said  check,  upon  the  ground  of  lack  of 
funds  to  meet  tt,  tbe  payees  "personally  pre- 
sented  said  ebndt  to  said  defendant  and  told 
said  defendant  that,  nnless  said  check  was 
paid,  they  would  cause  the  arrest  of  said  plain- 
tiff. Tempest  Bearden,  but  notwithstanding 
said  knowledge  and  in-  ajdte  thereof  the  said 
defendant  negligently  willfully,  and  mali- 
ciously refused  to  honor  said  check.  •  •  •  " 
and  the  only  question  in  the  case,  as  Is  stated 
:  in  the  brief  of  the  appellants  Is  whether  the 
quoted  allegation  takes  the  case  out  of  tbe 
rule  laid  down  in  Sartford  v.  All  Day  and  AU 
Night  Bank,  170  Cal.  538, 150  Pac.  356.  U  R. 
A.  1916A,  1220. 

That  also  was  an  action  for  damages  for 
arrest  and  imprisonment  upon  the  alleged 
wrongful  refusal  of  a  bank  to  pay  a  check 
drawn  upon  it,  and  it  was  held  that  the 
plaintiff  could  not  recover,  for  the  reascm 
that  the  refusal  to  honor  the  cliedc  was  not 
the  proximate  cause  of  the  arrest  Upon  this 
point  tbe  language  of  tbe  coort  is  aa  tcdlowa: 

*^e  aecond  legal  principle  which  necessarily 
works  a  reversal  of  this  judgment  is  that  the 
damages  claimed  are  in  no  legal  sense  the  prox- 
imate result  of  the  act  of  negligence  complained 
of.  It  did  not  necessarily  follow  that  the  plain- 
tiff would  be  arrested  and  charged  with  a  felony 
because  of  the  bank's  act.  G^iere  was  no  di- 
rect causal  connection  between  tbe  two  things. 
There  was  an  interruption  and  tbe  intervention 
of  an  entirdy  separate  cause,  which  cause  was 
an  independent  human  agency  acting  with  an 
indeiwndent  mind." 

The  same  may  be  said  of  tbe  case  at  bar ; 
and  tbe  only  difference  in  the  two  caaes  to 

that,  in  the  one  under  consideration,  a  threat 
of  arrest  was  communicated  to  the  bank, 
tlius  bringing  pointedly  to  its  attention  a 
probable  consequence  of  Its  refusal  to  pay  the 
check.  That  such  a  consequence  might  fol- 
low the  refusal,  however,  was  known  to  the 
bank  ofQcial  In  the  case  of  Hartford  v.  All 
Day  and  All  Night  Bank,  supra,  since  the  is- 
suance of  a  check  upon  a  bank  without  funds 
or  credit  to  meet  It  is  a  public  offense  whli^ 
notoriously  frequently  results  In  the  arrest 
and  imprisonment  of  the  drawer  of  the  ch»ck. 
The  case  cited  emphaslEes  the  factor  present 
therein  of  the  "independent  human  agency 
acting  with  an  ludepedent  mind,"  wbidl  U 


^»For  otbar  cMM  ■••  Mun«  topic  and  KBT-NVUBBft  la  aU  Kcy-Numbwad  Olswti  and  Indezas 


Digitized  by  Google 


CaD 


EX  PARTE  CABET 
<I07  P.) 


holds  to  be  sn  Intwrnbig  and  BQMirate 
cause,  and  to  wblcb  the  plataitlVfl  damaee 
most  be  attributed  rather  than  to  tiie  refusal 
of  the  bank  to  par  the  cbeck.  We  think  the 
difference  betweoi  the  two  cases  Is  not  of 
sDCta  a  nature  aa  to  call  f»  the  atvUcatlon 
of  a  different  rule  ot  decfalon. 

Several  cases  dted  by  the  appeUants  strcmg- 
I7  support  th^r  argument  that  the  refusal 
to  pay  the  check  ought  to  be  considered  as  the 
ivoxlmate  cfluee  of  tbe  arrest,  but  the  argu- 
ment was  equally  ai^Icable  to  the  Hartford 
Case,  and  was  not  there  found  to  be  of  suf- 
ddait  force  to  compel  the  adoption  of  the 
rule  advocated  by  tbe  appdlants. 

Hie  Judgment  la  alDrmed. 

We  concur:  TXI^B,  P.  J.;  KNIGHT, 
Justice  pro  tern. 


(57  Cat.  App.  297) 

Ex  parts 


CAREY.     (Cr.  614.) 


(District  Court  of  Ai^al,  Third  District,  Oal- 
ifonda.  April  10,  1922.) 

1.  brinlnal  law  «S9I2I8— Psiloe  court  nay 
oonailt  offenders  t»  refmnatorlss. 

Police  and  Justice  courts  may  commit  of- 
feaders  to  reformatories. 

2.  CriMlaal  law  ^1206(9)— Polios  ooart  oan 
osMnIt  offender  ts  refomatory  for  ImMoml- 
Mis  seateaoB. 

Police  courts  can  commit  offenders  to  re- 

fonsatories  for  indeterminate  sentence. 

3.  Crimlaal  law  «=»i2l3— Comsiltmeat  to  Call- 
ferala  Indastrlal  Farai  for  Wosiaa  aet.pun- 
Winsat  bst  for  psrposes  of  rsfonnatloa. 

Tbe  detention  prorided  by  St  1019.  p.  246^ 
creatine  California  Industrial  Farm  for  Wo- 
men, is  not,  within  purview  of  tbe  Constitution, 
pnmsfament  at  sll,  but  is  for  purposes  of  ref- 
ormation, and  does  not  constitute  cruel  and 
untuual  punishment. 

4.  CsBstttatleaal  law  «»205(2)— Crtalaal  law 
«s»l2W(l)— Statsts  QivisB  riffht  to  eoaffao 
fallea  women  not  aaoonitltNtioaal  as  deay- 
lig  privllegos  given  aisn. 

St.  1919,  p.  246,  creating  a  home  for  and 
confining  fallen  women  for  purposes  of  refor- 
mation, is  not  inralid  as  denying  priTileges  and 
inununitiee  under  Const.  U.  S.  Amend.  14,  even 
though  the  act  is  directed  only  to  women  as  a 
dasB. 

5.  CssstitotlOBal  law  •@=a2(»5(2)— Crimlnsl  Isw 
«==>i206(l )  —  Prostitution  «s»i— There  Is 
so  ditorimlnatiOB  Is  oosflnloB  women  lor  "so- 
Itoitlsg  for  prostKntloa'*;  MB  balag  pinlsbsd 

for  pandering. 

"Soliciting  for  prostitution"  is  the  act  of  a 
fallen  voman  in  hailing  passers-by  and  solidt- 
iog  them  to  patronise  her  business;  and,  since 
snder  Ssn  Frsneisco  county  ordinance  a  wo- 
man only  con  be  so  charged,  there  is  no  dfs- 
crimination  io  confining  one  found  guilty  in 
California  Industrial  Farm  for  Women  (St. 
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1919,  p.  246),  the  punishment  for  men 
"pandering"  being  under  Pen.  Code,  %  818. 


Application  of  Betty  Carey  for  a  writ  of 
habeas  corpus  directed  to  tbe  superintend^t 
of  the  California  Industrial  Farm  for  Women 
to  seaire  release  of  petltlmer.  Writ  dis- 
charged. 

a  B.  McLangUln  and  a  P.  McLaughlin, 
both  of  Sacramento,  for  petitioner. 

U.  S.  Webb,  Atty.  Oen.,  and  J.  Ghaa.  Jones, 
Deputy  Atty.  Gen.,  for  re^ndent. 

PKBWETT,  Justice  pro  tem.  Betty  Car^, 
In  whose  bdwlf  this  proceeding  la  Instituted, 
was,  by  a  Judgment  of  the  poOce  court  of  the 
dty  and  (iounty  ot  San  Frandseo,  commit- 
ted to  die  California  Industrial  Farm  for 
Women  In  conformity  with  the  provlslona  of 
section  8  of  an  act  establishing  said  fttrm. 
Stats.  1919,  p.  246.  She  wlU  be  referred  to 
in  this  (^nlon  as  the  petitioner. 

An  ordinance  of  aaid  city  and  county  pro- 
vides aa  follows: 

"Section  1.  It  shall  be  unlawful  for  any  per- 
son on  any  public  street  or  highway  or  else- 
where to  solicit  *  *  *  for  the  purpose  of 
prostitution.' 

"Sec.  2.  Any  person  Tiolatlsg  the  provisions 
of  this  ordinance  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  to  exceed  9100  or  by  Im- 
priBonment  not  more  than  fifty  days,  or  by  both 
such  fine  and  imprisonment." 

Tbe  petitioner  was  convicted  of  the  offense 
denounced  In  said  ordinance,  and  upon  ap- 
pearing for  sentence  the  fc^owing  Judgment 
was  entered: 

"The  court  renders  its  judgment:  That 
whereas,  tbe  said  defendant  having  been  duly 
convicted  in  this  court  of  the  crime  of  misde- 
meanor, to  wit:  Soliciting  prostitution,  •  *  • 
it  is  ordered  and  adjudged  that  the  said  defend- 
ant be  committed  to  the  California  Industrial 
Farm  for  Women  under  section  8,  chapter  IBS, 
Statutes  1919." 

The  petitioner  is  detained  at  said  farm 
under  said  Judgment  on  %  commitment  that 
amounts,  in  effect,  to  an  indeterminate  sen- 
tence. She  claims  that  the  Judgment  In 
question  Is  void,  and  she  assigns  in  support 
of  this  contention  a  number  of  reasons, 
among  which  are  that  It  Is  beyond  the  juris- 
diction of  the  police,  court  to  sentence  a  de- 
fendant to  the  farm  upon  an  indeterminate 
sentence,  which  might  amount  to  a  detention 
for  the  period  of  five  years ;  that  the  punish- 
ment is  cruel  and  unusual;  that  the  act  is 
discriminatory,  in  that  it  applies  only  to, 
women;  and  that  the  Legislature  cannot,  by 
general  enactment,  modify  an  ordinance  of 
said  city  and  county. 

Those  portlcms  <A  the  act  that  ate  material 
to  the  points  under  examinatl<n  read  aa  ftd- 
lows: 
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"Section  1.  There  shall  h«  estatdiehed  with- 
in thi«  itate  an  institution  for  the  confinement, 
care  and  refoxtnation  of  deUnqnent  women,  to 
be  known  as  the  California  biduetrlel  Farm  for 
Women. 

"See.  2.  The  porpoae  of  said  institntioD  shall 
be  to  provide  custody,  care,  protection,  indus- 
trial and  other  training  and  reformatory  help 
for  deliuqueot  women." 

"Sec.  8.  When  ti^  woman,  eighteen  years  of 
age  or  over  is  fonnd  guilty  any  court  within 
this  state  of  prostitution,  soliciting  for  pros- 
titution, keeping  a  house  of  iU  fame  or  residing 
in  such  house,  neguenting  any  dance  ball,  hotel, 
rooming  house,  or  other  public  place,  for  the 
purpose  of  prostitution,  or  of  Tagrancy  l>ecaus« 
of  being  a  common  prostitute  or  a  common 
drunkard,  she  shall,  in  lieu  of  any  other  sen- 
tence or  disposition  provided  by  law,  be  com- 
mitted by  the  court  in  which  she  is  so  fonnd 
guilty  to  said  inatitaticm  for  an  indeterminate 
period  of  not  less  than  aiz  months  nor  more 
than  five  years." 

"Sec.  14.  Every  woman  received  by  said  in- 
stitution shall  be  examined  mentally  and  physi- 
cally and  shall,  if  retained  by  said  institudon, 
be  given  the  care,  treatment  and  training  adapt- 
ed to  her  particular  condition.  Such  care, 
treatment  and  training  shall  be  along  the  lines 
best  soited  to  develop  her  mentality,  character 
and  industrial  capaci^  to  a  point  where  she  can 
be  honorably  discharged  from  the  institution 
with  reasonable  safety  and  benefit  to  herself 
and  to  the  public  at  large.  Upon  her  reaching 
such  point,  in  the  judgment  of  the  board  of 
trustees,  she  shall  be  honorably  diacharged 
from  the  institution.   •  •  •*» 

Further  proriaion  Is  made  that  the  per- 
son must,  In  any  event,  be  discharged  from 
the  Institution  npon  the  expiration  ot  the 
period  for  whidi  she  was  committed. 

The  following  provisions  of  the  federal  and 
state  Constitutions  are  dted  by  petltlmer  In 
support  of  ber  writ: 

"AH  persons  bom  or  naturalised  in  the  Unit- 
ed States,  and  subject  to  the  jurlsdictioii  there- 
of, are  citizens  of  the  United  States  and  of  the 
state  wherein  tbey  reside.  No  state  shall  maice 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due' 
process  of  law,  nor  deny  to  any  person  within 
Its  jnrisdiction  equal  protection  of  the  laws." 
Section  1,  art.  14,  Federal  Const. 

"See.  11.  art.  1.  All  laws  of  a  general  na- 
ture shall  have  a  uniform  operation."  Cal. 
Const. 

"Sec.  13,  art.  1.  No  person  shall  be  •  *  • 
deprived  of  life,  liberty  or  property  without 
due  process  ot  law."   Cal.  Const. 

"Sec.  25,  art.  4.  The  Legislature  shall  not 
pass  local  or  special  laws  in  any  of  the  follow- 
»ing  enumerated  cases,  that  Is  to  say:  *  •  • 
Second— for  the  punishment  of  crimes  and  mis- 
demeanors. •  •  •  Thirty-third.— In  all  oth- 
er cases  where  general  laws  can  be  made  ap- 
plicable."   Cal.  Const 

It  Is  clear  that  the  petitioner  Is  h^d  under 
a  commitment  for  an  indeterminate  period. 
Such  a  commitment,  after  an  extended  exam- 


ination of  the  question,  was  npb^  by  the 
Supreme  Court  In  Be  Lee,  17T  CaL  680,  171 
Pac.  968,  wherein  the  court  says: 

"It  is  generally  recognized  by  the  courts  and 
by  modem  penalogists  that  the  purpose  of  the 
indeterminate  sentence  law,  like  other  modem 
laws  in  relation  to  the  administration  of  the 
criminal  law,  is  lo  mitigate  the  puidshment 
whidi  would  otherwise  be  Imposed  npon  the 
ofTender.  These  laws  place  emphasis  upon  the 
reformation  of  the  offender.  They  seek  to 
make  the  punishment  fit  the  criminal  rather 
than  tho  crime.  They  endeavor  to  put  before 
the  prisoner  great  incentlTe  to  wdl-doing. 
*  *  *  It  haa  uniformly  been  held  ttiAt  the 
indeterminate  sentence  la  In  legal  effect  a  sen- 
tence for  the  maximum  term." 

The  Polioe  Court  Judgment 

[1]  It  is  insisted  that,  although  a  mperlor 
court  might  c<»nmit  a  prisoner  for  an  Inde- 
terminate period,  such  power  Is  not  vested 
In  the  police  court  But  the  power  of  police 
and  Justices'  courts  to  commit  offenders  to 
reformatories,  in  cases  authorized  by  tbe 
Legislatnre,  is  nidield  In  tbe  cases  herein- 
after cited.  This  power  Is  so  dear  that  we 
would  abandon  further  examlnatim  of  the 
matter,  If  no  other  iwlnts  were  involved. 

[3]  It  Is  further  claimed,  however,  that, 
even  though  a  commitment  to  a  reformatory 
might  be  upheld,  still  the  police  court  could 
not  commit  the  offender  for  a  longer  period 
than  the  longest  period  for  which  she  might 
be  committed  to  the  county  Jail.  Tbla  claim 
is  equally  untenable.  In  truth,  every  point 
urged  in  support  of  this  writ  has  been  de- 
cided adversely  to  the  contentioiis  of  Hie  pe> 
titioner,  save  one.  This  pi^t  will  be  noticed 
farther  along. 

In  one  case  In  whlcb  s  minor  was  oonimlt- 
ted  to  the  Industrial  sdiool  by  ttie  police 
court  ot  flftld  idtj  and  county,  tbe  Supreme 
Court.  In  commenting  upon  the  case,  says: 

"The  action  of  tbe  police  Judge  here  in  ques- 
tion did  not  amount  to  a  criminal  prosecution, 
nor  to  proceedings  against  the  minor  accord- 
ing to  tie  coarse  of  the  common  law.  in  which 
the  right  of  trial  by  Jury  Is  guaranteed, 
purpose  in  view  Is  not  punishment  for  the  of- 
fense done,  but  reformation  and  training  of  the 
child  to  habits  of  industry,  with  a  view  to  his 
future  usefulness  when  he  sball  have  been  re- 
claimed to  society,  or  shall  have  attained  bis 
majority.  *  f  *  The  restraiut  imposed  npon 
him  by  public  authority  is  in  its  nature  and 
purpose  the  same  which,  under  other  cona- 
tions, is  habitually  imposed  by  parents,  gnard- 
iana  of  the  person,  and  others  exercising  super- 
vision and  control  over  the  conduct  ot  those 
who  are  by  reason  of  infancy,  lunacy,  or  otber^ 
wise,  incapable  of  properly  controlling  them* 
selves."   Ex  parte  Ah  Peen,  51  Cal.  280. 

John  Liddell,  a  minor,  was  found  gruUty 
of  the  crime  of  petit  larceny  and  was  sen- 
tenced by  a  Justice's  court  to  serve  one  year 
in  the  reform  school.  T^e  court,  in  uphold- 
ing tbe  action  of  tbe  Justice's  court,  says: 
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'THicre  can  b«  no  qnestlon  w  to  the  power  of 
the  Legislature  to  provide  for  the  detention 
and  education  of  Juvenile  offenders,  as  It  has 
done  In  this  act;  and  the  provlsionB  of  the 
act  are  not  obnodous  to  the  criticism  that  It 
prescribes  nniust  or  uneqaal  penalties.  It  is 
true,  tlM  torm  of  detentim  at  the  reform  school 
may  be  made  greater  bf  the  judgment  of  the 
court  than  the  term  of  imprisonment  in  the 
county  jail  or  in  the  state  prison  for  the  same 
offense  would  be;  but  it  cannot  be  said  that 
the  punishment  Inflicted  is  greater  than  could  be 
pat  upon  an  adnlt  for  the  same  offense.  The 
object  of  the  act  is,  not  punishment,  but  ref- 
oimatifui,  didpline,  and  education.  *  *  • 
While  detained  for  a  Imiger  period,  perhaps, 
than  he  would  be  if  sent  to  state  prison  or  the 
couQt7  Jad,  the  conditions  surrounding  the 
child  are  vastly  different  He  is  given  the 
opportunity  and  instruction  to  learn  a  trade, 
and  qualify  himself  for  the  duties  of  citizen- 
ship, so  that  at  the  end  of  his  term  he  will 
go  oat  prepared  to  take  care  of  himself,  and 
those  dependent  upon  bim,  without  the  odium 
wUdi  attadies  to  an  eX'COiiTtet  *  *  *  It 
Is  eciually  dear  that  the  state  may  arrest  the 
downward  tendency  of  those  who  have  offended 
against  its  laws,  and  manifested  a  disposition  to 
follow  a  criminal  career,  by  placing  them  in 
an  institution  where  they  will  receive  the  care, 
education,  and  discipline  necessary  to  pre- 
pare them  for  honorable  dtizensbip."  Sx  parte 
laddelU  98  Cal.  633,  29  Fttc  291. 

Tetitionor  assafla  the  constitntlonaBty  of 
•aid  etatnte  mainly  upon  the  grounds  that  It  is 
mejiaal  in  Its  operdtion,  because  under  It  an 
adnlt  can  be  punished  for  petit  larceny  •  *  * 
for  only  six  months,  whUe  a  minor  may,  for 
the  same  offense,  be  sent  to  said  school  for 
a  much  longer  period;  that  a  justic^'e  court  has 
no  jurisdiction  in  such  a  case  to  impose  im- 
prisonment for  more  than  six  months;  that 
the  statute  is  a  special  law  regulating  Juris- 
£etion  of  a  jnstlee's  court,  «te.  These  and 
rimHar  objections  to  the  statute  are  answered 
against  petitioner's  contention  hr  the  case  of 
Ex  parte  LiddeH,  93  Cal.  633."  Ex  parte  Nich- 
ols, 110  Cal.  esi,  43  Pac.  9. 

Ex  parte  Ah  Peen,  supra,  was  approved 
by  this  court  in  the  Matter  of  ' O'Connor,  29 
Cal.  App.  234,  155  Pac.  115.  In  no  case 
faave  we  found  any  crlttdam  of  the  foregoing 
anttaorltles.  They  amndate  tbe  prindples 
that  must  govern  this  court  In  tbe  dlaposl- 
tlon  ot  this  matter. 

Cmel  and  TJnnsn&I  Puoishment. 

[1]  This  claim  may  be  dismissed  with  the 
statement  that  the  detention  provided  for  In 
tbe  statute  is  not,  within  tbe  purview  of  tbe 
Ckmstltutlon,  punishment  at  alL  It  is  not 
m  penalty.  Indeed,  it  la  wholly  tor  purposes 
<rf  assistance  and  reformation.  Whether 
or  not  the  detention  is  an  Unwarranted  In- 
terference  with  personal  liberty,  it  seems 
dear  that  It  does  not  constitute  cruel  and 
nnnsual  punishment  People  v.  Oppenhdmtf, 
15«  cal.  733,  106  Pac.  74;  In  re  O'Shea, 
11  CaL  App.  668.  106  Pac.  776;  WUkerson  v. 
Utah.  99  n.  S.  180,  26  U  Ed.  845;  Six  parte 
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Eonmler,  136  U.  S.  436,  10  Sup.  Ot  930.  84 
L.  Ed.  619. 

Unequal  Privileges  and  Immunities. 

[4]  Petitioner  points  out  that  the  statute 
denies  to  women  certain  privileges  and  Im- 
munities granted  to  men,  thereby  violating 
tbe  Fourteenth  Amendment  and  other  con- 
stitutional guaranties.  It  is  quite  certain 
that  the  statute  is  applicable  only  to  women, 
and  If,  in  fact,  it  makes  discriminations 
against  them  in  particulars  not  warranted 
by  natural  or  other  conditions,  it  violates 
the  constitutional  guaranties  of  equal  pro- 
tection to  all.  It  should  be  noted  that  the 
state  has  never  dalmed  that  it  does  not  dis- 
criminate with  reference  to  women ;  though, 
happily,  It  is  believed  that  these  discrimina- 
tions are  enacted  mainly  in  their  own  Inter- 
est. It  is  accepted,  law  that  a  state  may 
discriminate  in  favor  of  women  (or  against 
them,  according  to  the  point  of  view)  with 
r^erence  to  hours  of  labor.  Miller  t.  Wil- 
son, 236  U.  S.  873.  85  Sup.  Gt  342.  69  L. 
Ed.  628,  L.  a  A.  lOlSF,  829.  This  case  is 
found  rep<nrted  in  162  Cal.  687,  124  Pac. 
427.  It  eonnciates  many  important  prin- 
dples applicable  to  tbe  case  at  bar.  Tbe  fol- 
lowing quotations  are  taken  therefrom: 

"Although  this  guaranty  of  the  Constitntien 
if  apparentiy  alnolute  and  unqualified,  yet  it  is 
well  established  that  it  is  subject  to  the  exer- 
dse,  by  the  Legislature,  of  what  are  known  as 
the  police  powers  of  the  state.  •  •  • 

"The  injury  must  he  of  such  character  and 
extent  and  to  such  a  numtier  of  persons  that 
it'  may  be  reasonably  supposed  that  it  will 
cause  injury  to  others,  that  is,  to  the  com- 
munity in  general,  or,  as  it  is  expressed,  to  the 
public  health  and  general  welfare.  *  *  * 

"(Quoting)  'If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  to  preserre  pnldle 
health,  the  public  morals  or  tiie  public  safety, 
has  no  real'or  eubstantial  relation  to  these  ob- 
jects, or  is  a  palpable  invasion  of  rights  secur- 
ed by  the  fundamental  law.  It  is  the  duty  of 
the  court  so  to  adjudge,  and  thereby  ^e  effect 
to  the  Constitution,'   •   •  • 

"So,  also.  It  has  been  recognized  that  some 
occnpaUona  ft^owed  by  women,  though  less 
arduous  than  those  generally  followed  by  men, 
may  have  sudi  a  tendency  to  injure  their  health, 
if  unduly  prolonged,  that  laws  may  be  enacted 
resecting  thdr  time  of  labor  therein  to  ten 
hours  per  day.  The  application  of  these  laws 
exdusively  to  women  Is  justified  on  the  ground 
that  they  are  less  robust  in  physical  organiza- 
tion and  stmoture  than  men,  that  they  have 
the  burden  of  child-bearing,  and,  consequently, 
that  the  health  and  strength  of  posterity  and 
the  public  in  general  is  presumed  to  be  en- 
hanced by  preserving  and  protecting  women 
from  exertion  which  men  might  bear  without 
detriment  to  the  general  welfare.  [Citing  many 
cases.]   •  •  •  ■ 

"W«  must  take  this  statute  as  a  law  intend- 
ed for  a  police  regulation  to  preserve,  protect, 
or  promote  the  general  health  and  welfare." 

This  case,  as  exemplified  by  the  Supreme 
Court  of  ttds  state  and  the  Supreme  Coaxt 
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of  the  United  States  on  writ  of  error,  es- 
tablishes two  very  important  principles, 
namely,  that  legislation  may  be  directed  to 
women  as  a  class  and  that  they  may  be 
segregated  into  groups  or  subclasses  In  the 
Interests  of  public  health,  safety,  or  morals. 
And  these  two  principles  lie  at  the  founda- 
titm  of  the  legislation  attacked  by  the  peti- 
tioner. 

However,  we  are  not  driven  to  the  neces- 
sity of  determining  whether  the  Le^slature 
may,  In  the  exercise  of  Its  power  to  protect 
tlie  general  health,  morals,  or  safety,  provide 
<xie  punishment  tot  a  man  and  another 
punishment  or  remedj  as  against  a  woman ; 
fOT,  as  we  shall  show  further  al<»ig,  the 
crime  committed  by  the  petitioner  Is  one  that 
cannot  be  committed  by  a  man. 

The  questl(m  is  narrowed  down  to  this: 
Does  the  state  have  the  lawful  right  to  8ei» 
its  fallen  women  and  confine  them  for  pur- 
poses of  reformatlcni  and  assistance?  That 
It  may  seise  and  confine  minors,  mtwons,  lun- 
atics, criminals,  and  persons  addicted  to  Qm 
excesslTe  use  of  drugs  and  liquors  Is  not 
questioned.  The  first  and  last  enumerated 
classes  are  confined  solely  for  purposes  of 
reformation  and  assistance.  It  Is  insisted 
that  the  stat^  if  it  confine  Its  fallen  womw, 
for  purposes  of  reformation,  should  make  like 
provision  for  dealing  with  those  of  the  op- 
posite sex.  But  the  dlfDcnlty  Is  that  men  can- 
not commit  the  crime  of  carrying  on  the  busi- 
ness of  prostitution,  except  as  accessories, 
and  therefore  no  general  rule  on  the  subject 
could  be  made  to  apply  to  both  sexes.  The 
fallen  woman  alone  carries  on  the  traffic. 
If  others  prey  upon  her  frailty,  it  Is  only 
with  her  co-operation — wUllcg  or  unwilling. 

The  relation  sustained  by  the  fallen  woman 
to  her  business'  and  society  at  lai^e  Is  al- 
together unlike  that  sustained  by  her  part- 
ner in  crime.  She  follows  a  business  that 
can  be  carried  on  only  by  women.  The  most 
casual  observer  cannot  fall  to  see  a  vast 
difference  between  fallen  women  as  a  class 
and  the  balance  of  the  human  kind.  They 
stand  apart.  No  other  body  of  malefactors 
constitute  so  distinctly  a  class  as  do  the 
fallen  women.  They  present  a  greater  single 
element  of  economic,  social,  moral,  and 
hygenlc  loss  than  Is  the  case  with  any  other 
single  criminal  class.  Not  only  do  they  con- 
stitute a  menace  to  the  morals  and  social 
welfare  of  mankind,  but  they  carry  very  un- 
usually heavy  pathological  liabilities.  In 
truth,  trom  the  standpoint  of  public  health 
they  are  sometimes  referred  to  as  pestilen- 
tial and  their  places  of  abode  as  pest  houses. 
The  law  declares  them  to'  be  a  public  nui- 
sance. Altogether,  they  present  the  most 
perplexing  problem  with  which  modem  pe- 
nology and  social  legislation  are  called  upon 
to  deal.  The  fallen  wranan  occupies,  a  re- 
lation to  sodetv  Tcry  analogous  to  that  of 
the  chronic  typhoid  carrier— a  sort  of  dear^ 


ing  house  for  the  very  worst  forms  of  dis- 
ease. The  right  to  quarantine  persons  sus- 
pected of  contact  with  Infectious  is  uniform- 
ly upheld  by  both  state  and  national  govern- 
ments. The  right  to  quarantine  at  all  im- 
plies the  right  to  continue  the  Isolation  so 
long  as  the  danger  remains.  That  a  woman 
carrying  on  the  business  denounced  in  the 
statute  is  a  constant  pathological  danger 
no  one  would  question.  If  this  be  true,  the 
fact  Implies  the  right  to  seize  the  offender 
and  detain  her,  not  only  for  mere  purposes 
of.  temporary  quarantine,  but  for  the  laud- 
able purpose  of  reclaiming  her  and  destroy- 
ing the  probability  of  a  subsequent  renewal 
of  the  danger.  Tbou^  her  entry  upon  a 
life  of  shame  nfay  often  be  due  to  social  mal- 
adjustments or  to  the  abuse  of  her  afFectlons, 
still  the  statute  In  question  does  not  purport 
to  deal  witti  her  as  an  Innocent  pnson.  On 
Oie  contrary,  tbe  law  ^t^nlses  her  as  so 
steeped  in  crime  and  In  so  exertional  an 
environment  that  ordinary  methods  of  ref- 
ormation and  escape  are  impossible.  Brery 
door  is  dosed*  to  her.  Every  avenue  et  es- 
cape is  shut  oSt.  The  state,  realistic  ttals, 
has  undertaken  to  tske  forcible  charge  c£ 
this  class  of  unfortunates  and  extend  to 
them  a  home,  education,  assistance,  and 
encouragement  in  an  effort,  otherwise  hope- 
less, to  restore  them  to  lives  ot  usefulness. 
The  state  c(HnblneB  both'  altruism  and  adf< 
preservation.  Of  similar  Import,  though  de- 
void of  the  shocking  features,  are  such  meas- 
ures as  maternity  bills  and  acts  establishing 
houses  of  refiige  for  homdess  women.  The 
act  is  wholly  ideutlcal  In  apiHt  with  those 
provisions  of  law  which  authorize  the  deten- 
tion and  reformation  of  cmnmon  drunkards, 
even  though  the.  latter,  in  terms,  apply  to 
all  persons  of  dther  sex  who  are  capable 
of  becoming  such.  The  statute  assailed  in 
this  proceeding  applies  equally  to  every  per- 
son who  Is  capable  of  conmiitting  and  who 
commits  the  offenses  Inhibited  therein. 

It  is  true  that  the  statute  [>rovIdes  that 
every  nx)man  carrying  on  the  business  of 
prostitution  may  be  committed  to  the  farm ; 
but  the  statute  would  have  meant  exactly 
the  same  had  it  in  terms  applied  to  every 
person.  The  fact  that  the  fallen  woman 
carries  on  the  business  of  commercialized 
vice  Justifies  whatever  discriminations  may 
be  found  in  the  statute.  The  act  of  her  part- 
ner In  vice,  while  equally  as  nefarious,  is 
ndther  commercialized  nor  continuous.  It 
is  proper  enough  to  a&xd  him  to  jail  for  bis 
offense,  but  it  is  doubtful  If  the  sch^e  of 
impounding  him  for  purposes  of  reformatlMi 
would  commend  Itself  to  the  lawgiver,  The 
conditions  surrounding  the  two  classes  of 
offenders  are  so  unlike  that  different  meth- 
ods of  treatmoit  are  fully  Justified. 

80  sni>erlative  are  the  demands  of  civil- 
ization upon  Its  women'  that  discrtminationB 
la  handling  criminal  cases  may,  as  t«  them. 
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nnda  some  clrcum stances,  be  upbtid  wltb- 
out  Tlitotlon-  of  the  ccmstttutlonal  gnar* 
antics;  especially  where,  as  here,  the  dis- 
crimination. In  ber  case,  withholds  the  penal 
tax  and  affords  a  more  hnmane  and  beaet- 
Icfent  line  of  treatment  At  least,  It  would 
mem  that  she  cannot  nnnplaln  ot  snch  treat- 
ment 

The  Charge  In  the  Commitment 

[S]  The  specific  charge  against  the  peti- 
tioner Is,  not  that  of  canylng  on  the  busi- 
ness of  prostitution,  but  of  soliciting  for  pros- 
titution. She  insists  that  a  man,  as  readily 
as  a  woman,  may  commit  this  (rffense,  and 
that  therefore  no  discrimination  in  punish- 
ment can  be  tolerated.  Bven  If  this  premise 
woe  sound,  we  are  far  from  conceding  the 
aonndness  ot  ber  condnslon.  But  the  prem- 
ise is  not  so  and.  The  ordinance,  it  is  true, 
applies  to  "every  person."  For  the  offense,  if 
he  could  commit  It  he  would  be  sent  to  Jail. 
In  ber  case  she  n^gbt  be  committed  to  the 
farm  for  pnrpoeea  of  reformation.  But  a 
man  can  no  more  commit  the  ofTense  of  so- 
liciting for  prostitution  than  that  of  carry- 
ing on  the  business  of  prostltntlon.  In  one 
senses  possibly,  it  may  be  said  that  a  man 
who  acts  as  a  "capper"  for  a  bonse  of  pros- 
titution is  guilty  of  the  crime  of  soliciting 
f(V  it  But  the  crime  committed  others 
than  the  principal  is  known  as  "pandodng" 
and  Hie  offender  is  known  as  a  "panderer,** 
"pimp,"  or  "vfomrex."  His  pnnlstunent  is 
porvlded  for  In  section  318  of  the  Poial  Oode. 
mie  words  "soUdtlng  for  prostttntion**  bare 
n  well-understood  and  distinct  meaning. 
They  are  held  to  mean  the  act  of  a  falloi 
wtunan  In  balling  passers-by  and  -soliciting 
them  to  patrmlse  her  business.  They  are 
so  understood  by  police  officers  and  all  others 
who  are  called  upon  to  labor  with  this  class 
of  people.  The  rarioas  reasons  which  we 
hare  assigned  for  holding  that  tbe  crime  of 
carrying  on  Hie  bnalnea  ot  pro0titatl<»i  Is  coa- 
fined  to  ftiUen  wcnnen  an>ly  with  equal  force 
to  the  spedflc  charge  aa^nst  the  petitioner. 

The  lAarge  Is  snffidoit  The  writ  is  dis- 
charged, and  tbe  petitioner  remanded. 

We  concoi:  VINCH,  P.  X;  HABT,  J. 


(»  Cal.  App.  15S) 

CAVANAGH  et  al.  v.  SHAVER,'  Superintend- 
•it  of  Streets,  et  al.   (Civ.  3972.)* 

(District  Court  of  Appeal,  First  District  l>i- 
vision  2,  California.  Blareb  8,  1922.  Hear- 
ing Denied      Bnpreme  Oonrt  May  4.  1922.) 

I.  Masidpal  oorporatloss  «=>58l  — Fifty  per 
ceot.  redemptloa  penalty  on  sale  for  taxes  was 
■ot  saved  by  repealing  statute. 

The  proriBioD  of  Pol.  Code,  {  3779,  requir- 
ing payment  to  the  couot;  treasurer,  for  re- 
dcmptioD  from  a  sale  to  the  county  for  taxes, 


of  the  purdiase  money  and  60  per  cent  there- 
of, which  was  made  applicable  to  assessments 
for  tbe  openins  of  streets  by  St.  1889,  p.  7S.  { 
16,  was  not  saved  as  to  the  penalty  from  the 
repeal  of  that  section  by  St  1895,  p.  19,  {  8, 
and  by  St  1896,  p.  328,  {  69,  by  the  provi- 
sion of  St.  1895.  p.  204,  1  1,  which  provided 
all  sales  and  redemption  should  be  made  in 
the  manner  such  sales  and  redemption  were 
made  I>efore  that  act,  since  the  saving  dause 
makes  no  reference  to  penalties. 

2.  Mnnlolpal  corporations  ^=>58i  —  Fifty  per 
oent  redemption  penalty  on  sale  for  taxes  sot 
extended  to  street  opening  assessments. 

In  view  of  St.  1889,  p.  78.  |  16.  imposing 
a  S  per  cent  penalty  on  delinquent  assessments 
for  street  openings,  the  provision  of  PoL  Code. 
§  3779,  requiring  payment  of  tbe  pordiass  price 
of  property  sold  for  'taxes  to  tbe  county  with 
50  per  cent  penalty  in  order  to  redeem,  was  not 
extended  to  street  assessments  by  the  provision 
in  that  section  of  the  street  assessment  act 
extending  to  such  assessments  the  provisions 
for  the  collection  of  delinqueot  state  and  county 
taxes  not  inconsistent  with  that  act 

3.  Pleading  «»403(3)— Defeottve  averment  ef 
reoefpt  of  mosey  held  eared  by  awwer  and 
finding. 

The  defective  averment,  in  a  complaint  for 
money  had  and  received,  that  the  money  in  con- 
troversy was  actually  received  1^  defendants, 
was  cured,  where  defendants  alleged  the  money 
had  never  come  into  their  possession,  and  at 
the  trial  the  court  found  the  money  had  been 
received  by  defendants,  and  there  was  -no 
showing  that  tiiey  were  prevented  by  tbe  trial 
court  from  making  full  and  complete  proof  on 
that  issue,  so  tlut  they  were  not  prejudiced 
by  the  complaint  within  Code  Civ.  Proc.  i  476. 

4.  Appeal  and  enror  «s>l030— Premata're  oem- 
■eaeonent  ef  aetlei  does  aot  rsqnlre  re- 
versal. 

That  an  action  for  money  had  and  rec^ved 
was  commenced  before  tbe  actual  receipt  of 
tbe  money  by  defendants  does  not  require  re- 
versal of  a  judgment  rendered  af^ainst  defend- 
ants after  they  had  received  tbe  money. 

5.  IHoaey  received  ^14— Jsdgmeat  Miaet  be 
reidered  against  olRoer  whose  snocessor  ra- 
aelved  the  money. 

A  judgment  cannot  be  rendered  against  a 
defendant  either  IndividiuQy  or  as  street  com- 
missioner for  money  had  and  received,  where  it 
was  undisputed  that  the  mone;  was  actually  re- 
ceived by  bis  successor  in  office,  who  was  not 
made  a  party  to  tbe  action. 

6.  Taxation  «=>7 10  — Deposit  to  redeem  from 
tax  sale  was  made  under  daress. 

A  deposit  to  redeem  property  of  plaintiffs 
from  a  tax  saler  which  wss  necessary  to  pre- 
vent the  permanent  loss  of  plaintiffs*  title,  was 
made  under  duress,  although  plaintiffs'  title 
had  already  been  clouded  when  the  deposit  was 
made. 

7.  Pleading  «=»347— Defendants  In  action  far 
penalty  erroneously  deposited  bold  not  enti- 
tled to  Indoment  on  pleadings. 

In  an  action  by  taxpayers  to  recover  the 
amount  of  a  penalty  which  they  were  errone- 


^a»F!or  ether  eesee  Me  same  topic  and  KBY-NUHBSR  in  all  Key-Numbered  Dlgeata  and  Indexes 
•On  r^earlDg  aupereedlng  oplaloa  202  Pac.  470. 
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otul7  nqaired  to  deposit  to  redeem  from  a 
tax  sale,  the  defendants  were  not  entitled  to  a 
Jndgment  on  the  pleadings  notwithstanding  a 
defectire  allegation  of  receipt  of  the  moner  hj 
defendants,  where  the  answer  alleging  the  mon- 
ey had  not  been  received  was  deemed  denied  nn- 
der  Code  CiT.  Proc.  {  462. 

8.  Ntw  trial  «=»7— Court  held  to  have  Jurh- 
dlotlon  to  grant,  after  Jadgment  for  defendants 
who  subsequently  reorived  money  sued  for. 

Where  the  trial  court  had  rendered  a  judg- 
ment for  defendants  in  an  action  for  money  bad 
dikj  received  after  proceedings  indicating  a 
trial  on  the  merits  under  Code  Civ.  Proc.  { 
S82,  because  tbere  was  no  showing  at  that 
tim«  that  defendants  bad  vww  raceired  the 
money  in  eontrorersy,  the  trial  court  bad  Ju- 
risdiction to  grant  a  new  trial  after  the  de- 
fendants, before  tixe  jadgment  was  signed  or 
filed,  bad  collected  th«  money  and  hi^  since 
retained  it 

Appeal  from  Superior  Court,  Sonoma  Comi- 
ty; Emmett  Seawell.  Judge. 

Action  by  J.  B.  Cavanagb  and  others 
against  EL  S.  Shaver,  IndiTidually  and  ae 
Superintendent  of  Streets  of  the  City  ot 
Petaluma,  and  against  the  City  of  Petaluma. 
Jadgment  for  plaintiffs,  and  defendants  ap- 
peal. Judgment  reversed  as  to  B.  S.  Shaver 
indlvldnaUy  and  as  Superintendent  of  Streets, 
nnd  affirmed  as  to  the  City. 

See,  also,  202  Pac.  470. 

O.  P.  Hall,  of  Petaluma  (B.  J.  TMb,  ot 
Petaluma,  of  counBeOi  for  aniellaBts. 

W.  T.  Hooney*  of  Petalmna,  for  reapond- 
enta. 

STUBTEVAS^,  J.  ^le  plalntlfltB  oom- 
menced  an  action  against  the  defendants  to 
recom  a  judgment  for  money.  Although  the 
plaitttiffiB'  complaint  is  out  of  the  ordinary,  it 
may  be  said  to  be  a  complaint  as  for  mon^ 
had  and  received.  The  plaintiffs  had  judg- 
ment tn  the  trial  court,  and  the  defendants 
have  appealed,  brining  up  papers  vrbieb  OMy 
claim  to  be  a  judgment  roll  and  a  Mil  of 
exertions.  No  motion  to  dismiss  has  bem 
made,  neither  has  a  suggestion  at  the  diminu- 
tion of  the  record  been  made,  and  we  there- 
fore treat  the  record  as  suffldent 

[1]  It  was  the  theory  of  the  platntltTs  in 
the  trial  court  that  they  were  called  upon  to 
pay,  and  that  they  did  pay,  without  authority 
of  law,  a  penalty  of  50  per  cent,  to  redeem 
from  a  sale  had  In  a  street  opening  proceed- 
ing. The  appellants  claim  the  right  to  C(^lect 
the  penalty  by  reason  of  some  language  con- 
tained In  section  16  of  that  act  (St.  1889.  p. 
70)  read  In  connection  with  section  3779  of 
the  Political  Code  as  that  statute  was  for- 
merly ivorded.  That  part  of  section  16  re- 
ferred to  reads  as  follows: 

"All  provisions  of  the  law  in  reference  to  the 
sale  and  redemption  of  property  for  delinquent 
state  nnd  county  taxes  in  force  at  any  given 


time,  shall  also  then,  so  far  as  the  same  are 
not  in  conflict  with  the  provisions  of  this  act. 
be '  applicable  to  the  sale  and  redemption  of 
property  for  delinquent  assessments  hereunder, 
induding  the  issuance  ot  certificates  and  ex- 
ecution of  deeds.** 

Section  8770  of  the  PoUtlcal  Code  at  Oie 
same  time  was  worded  aa  followi: 

"On  filing  the  certificate  with  the  eonntr  re- 
corder, the  Uen  of  the  state  vesta  in  the  pur- 
chaser, and  is  only  divested  by  the  payment  to 
him,  or  to  the  county  treasurer  for  his  use,  of 
the  purdlase  money  and  fifty  per  cent  thereon." 

But  section  3779  of  the  Political  Code  was 
repealed  by  Statutes  of  1895,  a  11,  |  8,  and 
by  cliapter  218,  {  SO.  However,  the  appel- 
lants  claim  that  the  appellants'  rights  to  the 
penalty  were  saved  by  Statutes  of  XB85,  c 
ITTf  whldi  provides: 

"Seotbm  1.  All  sales,  and  redemptdons  after 
sale,  ol  any  real  property  npcm  which  the  assess- 
ment levied  and  assessed  to  pay  the  damages, 
costs,  and  expenses  of  or  Inddent  to  laying  out, 
*  •  •  any  street,  •  •  •  shall  be  made  and 
had  in  the  tame  tima  and  manner  as  such  sales 
and  redemption  were  required  by  law  to  be 
made  and  had  on  the  first  day  of  Jaaoary, 
A.  D.  1895.'* 

It  will  be  noted  that  the  saving  statute 
does  not  mention  penalties  at  all.  It  will 
also  be  noted  that  the  language  used  by  the 
Legislature  is  quite  different  from  the  lan- 
guage used  In  the  street  opening  act  of  18S8. 
The  aE^llants  make  the  claim  as  thou^  the 
saving  statute  were  worded  aa  follows: 

"All  provirion$  of  the  law  In  reference  to  the 
sale  and  redemption  of  property  for  deUnquMit 
state  and  county  taxes  In  force  Jannary  1,  1805. 
shall,  so  far  as  the  same  are  not  in  conflict  with 
the  provisifms  of  this  act,  be  apjdicable  to  the 
sale  and  redemption  of  property  for  dellnquoit 
assessments,  etc." 

[11  But  ttiere  la  a  patent  dlflDerenee  between 
the  language  used  and  meaning  wtaltdi  the 
app^ants  would  attadi  to  the  language. 
The  saving  statute  saves  Quo  procedure  as  to 
"time  and  manner,"  but  does  not  purport  to 
save  a  penalty  ot  50  per  cent.  It  must  at 
all  times  be  borne  In  mind  that  tax  proceed- 
ings are  in  Invitum  and  purely  statutory  and 
afford  no  opportunity  for  Invoking  any  of  the 
principles  of  equity.  Gi^  of  Petaluma  v. 
Hughes,  37  Cat  App.  473,  47S,  174  Pac.  336. 
In  the  instant  case  the  penalty  Is  not  spedf- 
ically  mentioned  in  the  statute  under  whldb 
the  a{9ellant  dalma.  In  the  case  of  ColllCT 
V.  Shaffer,  137  Cal.  810,  70  Pac.  177,  the  court 
c<m8trued  the  provisions  of  sections  and 
3817  of  the  P(ditleal  Code  aa  those  sections 
stood  In  1889.  Section  3756  expressly  pro- 
vided a  5  per  cent,  penalty.  Section  3817  re- 
ferred to  a  "twenty-five  per  cent  penally. 
whicA  may  have  accrued  by  reason  ot  such 
delinqufflicy  and  sale.  •  •  The  court 
held  that  section  3766  was  the  declarative 
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Ulw  as  to  what  penaltieB  were  Imposed  and 
that  section  S817  mlaased  the  number  20  for 
the  ntunbw  6.  The  case  shows  that  the 
courts  have  not  gone  out  ot  their  way  to 
adopt  a  construction  Imposing  poialttes. 
miat  we  should  not  do  so  In  the  Instant  case 
Is  fiRther  strei^thened  by  prOrlsions  ct  sec- 
tion 10  of  chapter  76  of  the  Statntes  of  188ft, 
wtalcb  we  hare  not  heretofore  referred  to. 
mie  greater  part  of  that  section  is  taken  up 
In  providing  tor  a  6  per  cent  penalty  whldi 
Is  Imposed  b7  the  terms  of  the  statute  on 
each  d^lnquent  assessinnit  If  the  Legisla- 
ture had  meant  to  Impose  other  penalties 
certainly  apt  words  would  have  been  used  to 
express  that  meaning.  On  tbe  other  hand, 
it  nsed  language  excluding  such  an  Intention. 
Ha  ring  provided  a  6  per  cent  penalty,  It 
then  adopted  statutes  concerning  delinquent 
state  and  county  taxes,  **  •  •  •  so  far  as 
tbe  same  are  not  in  conflict  with  the  provl- 
sl<His  of  this  act  •  *  •  "  The  two  expres- 
sions are  not  harmonious.  Tbe  app^ants 
were  not  entitled  to  charge  a  60  per  cent, 
poutl^  and  are  not  entitled  to  retain  the 
■ame. 

[31  "Hie  appellants  In  this  court  take  the 
position  that 'Whether  the  judgment  of  the 
trial  court  was  Jnat  or  otherwise,  It  ^ould  be 
reversed  for  certain  alleged  errors.  They 
claim  that  the  idaintlfls'  complaint  did  not 
state  a  cause  of  action,  that  they  raised  the 
question  by  demurrer,  and  thst  their  demur- 
rer was  improp«'ly  overruled.  Their  point 
is  tills  that  the  complaint  does  not  flatly  al- 
lege that  the  defendants  received  the  money. 
Hbe  complaint  Is  certainly  not  very  dear  in 
this  behalf,  but  after  the  demurrer  was  over- 
ruled the  defendants  flle^  an  answer  In 
which,  among  other  things,  th^  pleaded  as 
follows: 

"Defendants  allege  tiiat  the  said  snm  of 
$9,066^13  referred  to  In  said  amended  complaint 
has  nevtr  come  to  the  possession  of  said  defend- 
ants or  to  the  possession  of  any  official  of  said 
defendant  the  city  of  Petaloma,  or  into  the  pos- 
Mssien  of  any  <Hie  for  or  ui  behalf  of  said  de* 
taidants  or  el^er  of  them.  •  •  • 

After  the  trial  was  had,  the  trial  court 
made  findings: 

*Trhat  the  said  snm  paid  by  plaintiffs  to  said 
d^endant  E!.  8.  Shaver  as  such  official,  on  said 
22d  day  of  October.  1915,  to  wit  the  sum  of 
99,0fBJf8,  was  paid  by  them  under  protest  and 
duress,  and  -to  prevent  the  dooding  of  their  ti- 
tle to  said  lota;  that  all  soma  and  amounts  in 
excess  of  $5,727.64  exacted  by  defendant  R  S. 
Shaver  as  such  official,  of  plaintiffs,  and  paid 
ooder  protest  by  them  to  said  defendant  were 
•nd  an  illegal." 

And  thereupon  the  trial  court  awarded 
Jodsmfsit  for  the  dUference.  to  wit  48,837.86. 
In  tbe  bill  ot  exceptions  tlio*  im  n>  showing 
or  attempt  to  abow  that  the  trial  court  pre- 
vented the  ajipellanta  from  making  a  full  and 
complete  showing  on  tbe  question  of  receiv- 
ing or  not  reeeiTinf  vaamay.  Conceding  that 
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the  plaintiffs'  complaint  was  not  as  broad  as 
it  should  have  been,  the  defect  was  cured 
by  the  answer  of  the  defendants,  and  the 
record  shows  that  tbe  defendants  were  not 
prejndiced.  Oode  Civ.  Proc.  {  476. 

[4]  Tbe  record  shows  that  the  money  was 
not  received  on  October  22,  1915,  but  that  it 
was  received  on  July  0,  1918.  Tbe  record 
does  not  show  when  the  action  was  com- 
mmced;  but  it  does  show  that  the  action  was 
commenced  before  July  6,  1918.  The  appel- 
lants strenuously  contend  that  tbe  action  was 
prematurely  commenced,  and  that  the  Judg- 
ment should  be  reversed.  Conceding  that  the 
action  was  prematurely  commenced,  but  ex- 
amining the  whole  record,  it  Is  patent  that 
tbe  rights  of  tbe  appellants  were  In  no  manner 
prejudiced  because  of  that  fact  We  think 
that  the  Jndgment  should  not  be  reversed 
because  ot  alleged  errors  which  were  not 
prejudicial.  Mahony  v.  Standard  Gas  Engine 
Co.  (Cal.  Sup.)  202  Pac.  146. 

[S]  The  app^Iants  ass^t  that  the  evldenoe 
does  not  show  that  the  money  alleged  to 
have  been  deposited  in  bank  ever  came  to  the 
hands  of  the  defendants,  or  either  of  them, 
or  was  ever  daimed  by  them  or  either  of 
them.  In  so  far  as  B.  S.  Shaver,  or  E.  S. 
Shaver,  as  superintendent  of  streets,  Is  con- 
cerned, the  contention  Is  well  founded.  Ab 
to  the  dty  of  Petalnma,  the  contmtlon  is  not 
sustained  by  tbe  record.  l%e  certlflcate  of 
d^Kttit  was  offered  in  evidence  and  on  it  ap- 
pears the  Indorsement,  "Paid  7/6/18."  and 
also  the  indorsement  "James  A.  Potter,  Su- 
perintendent of  Streets  and  Street  Superin- 
tendent of  the  City  of  Petaluma  and  Succes- 
sor in  Office  to  B.  S.  Shaver."  During  the 
second  bearing  the  question  of  the  payment 
of  the  certificate  being  under  discussion,  Mr. 
Hall,  attorney  for  the  ai^v^ants,  admitted 
that  the  certificate  of  deposit  had  been  paid 
after  the  jndgmat  in  Qie  Hlckey  suit  which 
judgment  held  that  the  tender  was  good. 
It  is  tfaerefbre  dear  that  the  vAty  of  Petaluma 
rectfvefl  the  money  although  it  is  equally 
dear  that  tbe  defendant  B.  S.  Shaver  did  not 
receive  it  He  had  gone  out  of  oBlce  and  his 
successor  in  office  received  the  money,  but 
the  successor  in  otBee  has  not  been  made  a 
party  to  this  UtlgatiML  As  he  has  not  been 
made  a  party,  he  has  not  had  Us  day  in  court 
and  no  judgment  should  have  bem  eidered 
as  against  Potter.  As  the  record  does  not 
show  that  Shavtt  reeelved  any  part  of  the 
money,  no  judgmoat  shonld  have  been  entered 
as  against  him. 

[I]  The  appellBnta  dalm  that  the  deposit 
was  not  made  under  duress.  We  think  they 
are  mistaken.  True,  the  title  ot  the  plain- 
ttffs  had  already  been  douded  at  tihe  time  ot 
the  tender.  But  In  the  absoice  of  tbe  pay- 
ment the  plaintiffs'  title  would  have  been 
permanently  loot 

17, 1}  The  appellanta  daim  that  the  trial 
court  had  no  jurisdictioa  to  grant  a  new 
tziaL   la  making  this  cootenttm  we  nnder> 
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stand  aiem  to  rely  upon  the  rule  stated  In 
Gray  v.  Cotton,  174  Oal,  256,  162  Pac.  1019, 
and  Stow  v.  Superior  Court,  178  Cal.  140, 172 
Pac.  698.  We  think  that  this  case  is  not  con- 
trolled by  either  of  said  cases,  but  that  the 
latter  case  Is  more  nearly  In  point,  and  In 
that  event  the  trial  court  did  not  exceed  Its 
jurisdiction  In  granting  the  so-called  notion 
for  a  new  trial.  It  might  be  better  said  that 
the  trial  court  was  merely  remarking  that  it 
took  a  different  view  of  the  pleadings  than 
It  entertained  on  a  previous  date,  and  was 
bearing  the  case  for  the  first  time ;  or,  to  pnt 
It  another  way,  that  it  had  inadvertently  ex- 
ceeded its  Jurisdiction  on  the  former  occasion 
when  the  [dalntiffs  were  not  awarded  a  trial, 
and  that  the  matter  was  being  cured  by  hav- 
ing a  formal  trial  on  the  latter  date.  The 
flrst  step  In  the  proceedings  Is,  by  one  of 
defendants'  attorneys,  called  a  motion  for 
Judgment  on  the  pleadings;  by  another  of 
defendants'  attorneys  It  is  called  a  motion 
for  a  nonsuit  It  is  not  clear  that  the  first 
trial  was  not  a  trial  on  the  merits.  True, 
the  plaintiffs  had  not  allied  "that  the  de- 
fendants had  and  received"  any  money ;  but 
the  defendants,  in  their  answer.  Inserted  an 
allegation  that  they  had  not  "had  and  re- 
ceived the  money."  The  averment  of  the  an- 
swer was  deemed  denied  by  virtue  of  the  pro- 
visions of  section  462,  Code  of  Civil  Proce- 
dure. In  the  face  of  such  a  record  the  de- 
fendants had  no  right  to  move  for  Judgment 
on  the  pleadings.  McQowan  v.  Ford,  107 
Cal,  177.  40  Pac.  231.  To  avoid  the  rule  In 
that  case  the  defendants  at  the  hearing  on 
April  11,  1918,  made  certain  statanents  to 
the  trial  court  which  were  taken  and  acted 
on  as  evidence.  The  trial  court  so  considered 
the  record  as  appears  from  the  record. 
These,  and .  other  matters,  tend  to  show  a 
trial  of  the  case  on  its  merits.  Code  Civ. 
Proc.  8  GS2.  Moreover,  we  are  of  the  opinion 
that  the  appellants  are  not  in  a  position  to 
press  this  point  It  is  shown  by  thd  record 
that  on  April  11,  1918,  the  cause  was  called 
for  trial.  At  that  time  the  appellants  took 
the  position  as  stated  by  the  Judge  of  tlie 
trial  court: 

"Shaver  has  never  gotten  It  and  bo  says  be 
has  never  gotten  it,  does  not  want  it,  would  not 
have  it  It  appearing  that  the  defendants  each 
and  an  disclaimed  any  interest  whatever  in  the 
tnnd,"  etc 

Judgment  was  thereupon  ordwed  in  favor 
of  the  defendants.  Before  the  judgment  was 
signed  or  filed,  to  wit,  mi  July  «,  1918,  the 
city  officials  proceeded  to  collect  the  money 
and  have  ever  since  retained  it  In  view  of 
the  acceptance  of  the  moneys  by  the  defend- 
ant dty,  we  think  the  city  is  not  prejudiced 
when  it  la  denied  permission  to  change  its 
position  back  to  where  it  or^lnally  stood. 

The  foundation  was  very  imperfectly  laid 
for  tbe  introduction  In  evtdoice  of  the  certlfl- 
cate  of  deposit,  but  the  objection  to  its  In- 


troduction was  equally  Canity.  'Dm  proceed- 
ings were  as  follows: 

"Mr.  Sfooney:.  I  have  also  here  a  certificate 
of  deposit  which  was  made  by  the  plaintiflb  fai 
this  action  and  which  has  since  been  cashed  in 
by  the  city.  Is  there  any  objection  to  that? 
Mr.  Dole:  That  Is  objected  to  as  incompetent, 
irrelevant  immaterial  and  hearsay.  *  *  * 
The  Court:  I  do  not  think  it  is  hearsay.'* 

We  find  nothing  in  the  record  as  to  the 
proof  of  signatures  on  the  certlflcate,  but 
such  objection  was  never  made  nm  called 
to  the  attention  of  the  trial  court  TbB  ap- 
pellants therefore  are  not  entitled  to  bave 
this  court  consider  matters  which  were  never 
before  the  trial  court. 

No  other  points  are  made  which  call  tor 
our  consideration.  The  judgment  as  to  B.  S. 
Shaver  and  E.  S.  Shaver  as  superintendoit 
of  streets  is  reversed,  and  the  Judgmrat  as 
to  the  city  of  Petaluma  is  affirmed. 

We  concur:  LANGDON,P.  J.;  NODBSB,J. 

Opinion  of  Supmne  Court,  in  Bank^  X>enylng 
Hearing. 

PBB  CURIAM.   Hearing  denied. 

WILBUR,  J.  (dissenting).  I  dissent  from 
the  order  denying  a  transfer,  on  the  ground 
that  the  50  per  c^t.  penalty  prorlded  by 
section  3779  of  the  Political  Code  Is  stU]  ap- 
plicable to  sales  for  d^lnguent  assessments 
for  the  opening  of  streets  under  t3ie  street 
opening  act  of  1889  (Stats.  1889,  p.  70).  Sec- 
tion 16  of  that  act  provides  for  tbe  Bale  of 
the  assessed  property  in  the  same  manner  as 
is  or  may  be  provided  for  the  collection  of 
state  and  county  taxes.  It  Is  also  provided: 

"All  property  sold  shall  be  subject  to  redeaip- 
tion  in  tbe  same  time  and  manner  as  tn  sales 
for  delinquent  state  and  comity  taxes;  and  tbe 
superintendent  of  streets  may  collect  for  tmA 
certificate  fifty  cents,  and  for  eadi  deed  one 
dollar.  All  provisions  of  the  law,  In  reference 
to  the  sale  and  redemption  of  property  for 
delinquent  state  and  county  taxes  in  force  at 
any  given  time,  shall  also  then,  so  far  as  the 
same  are  not  in  ccmflict  with  the  provisions 
this  act  be  applicable  to  tbe  sale  and  redemp- 
tion of  property  for  delimiaent  assessments 
hereunder,  including  the  issuance  of  cwtificatM 
and  execution  ni  deeda" 

Section  3779  of  the  Political  Code  aa  it  ex- 
isted at  the  time  of  the  enactment  of  tbe 
street  opening  act,  supra,  provided: 

"On  filing  the  certificate  with  the  county  re- 
corder, the  lien  of  the  state  vests  in  the  par- 
chaser,  and  is  only  divested  by  the  payment  to 
him,  or  to  the  county  treasurer  for  his  use,  of 
the  purchase  mcney  and  fifty  per  oeaat.  thereoa." 

Section  S780  of  the  Political  Oode  fixed  the 
time  for  redemption  as  12  months  from  the 
date  of  pnrdiase  **or  at  any  time  prior  t» 
the  giving  of  the  notice  and  tbe  applies tioo 
for  a  deed,  as  provided  for  In  sectton  ttilrtr 
seven  bondred  and  ^hty-Ave  d  this  Oodflh* 
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Section  3786  proTlded  that  In  order  to  termi- 
nate the  right  of  redemption  the  purchaser 
must  give  30  daya'  notice  before  he  applies 
for  a  deed.  In  which  he  was  required  to  state, 
among  other  things,  the  amount  th^  due. 
This  amount  Included  the  60  per  cent  au- 
thorized by  statute.  Reed  v.  Lyon,  96  Cal. 
501,  502,  31  Pac.  619.  The  redemption  must 
be  made  in  gold  or  silver  coin.  Pol.  €k>de,  S 
3781.  "The  redemption  Is  effected  by  the 
payment  of  the  money,  and  the  taMng  of  the 
receipt."  Cooper  t.  Shepardson,  61  Cal.  298. 

It  would  seem  clear  that  the  manner  of 
making  a  redemption  is  by  payment  to  or  for 
the  purchaser  of  the  amount  for  which  the 
property  was  sold,  plus  50  p^  cent  and  such 
costs  as  were  authorized  by  law.  Assum- 
ing for  a  moment  that  the  statute  ot  1895 
rerislng  the  whole  system  of  sales  and  tax 
redemptions  (Stats.  1886,  p.  19),  containing 
the  express  repeal  of  section  3779,  Political 
Code,  so  affected  the  street  opening  act  of 
1BS9,  that  the  law  of  1895  (page  204),  Intend- 
ing in  part  at  least  to  make  the  new  syston 
of  collecting  taxes  InappUcaUe  to  the  collec- 
tion of  delinquent  assessments  under  the 
street  opening  act  of  1889,  is  the  only  basis 
for  charging  the  50  per  cent,  penalty,  the 
question  la  whethtf  this  and  the  saving  stat- 
ute of  1895  (Stats.  1885,  p.  204)  stlU  required 
the  payment  of  the  60  per  c&at.  penalty  for 
redemption.  That  statute  {wovldeB  (Stats. 
1895,  pL  204): 

"All  sales,  and  redemptions  after  sale,  of  any 
real  property  upon  which  the  assessment  levied 
and  assessed  to  pay  the  damages,  costa,  and 
ezpenw  for  or  incident  to  laying  out,  opening, 
extending,  widening,  straightening,  diverging 
curving,  constmcting,  or  closing  up,  in  whole 
or  in  part,  any  street,  aqnare,  lane,  alley,  court, 
or  place  within  municipalities  in  this  state, 
shall  remain  unpaid  and  beccHoe  delinquent  un- 
der the  provisions  of  any  act  or  law  regulating 
SDch  matters,  shall  be  made  and  had  in  the 
same  time  and  manner  as  such  sales  and  re- 
demption were  required  by  law  to  be  nude  and 
had  oo  the  fint  day  of  January,  Anno  Domini 
ft^fi>mrn  hundred  and  nine^-five." 

Tbns,  as  applied  to  redemptlona  the  statute 
provides  that  all  redonpttons  "shall  be  made 
and  had  In  the  same  time  and  manner  as 
snch  sales  and  redemption  were  required  by 
law  to  be  made  and  had  on  the  first  day  of 
January,  Anno  Domini  els^teen  hundred  and 
ninety-flTO."  ^le  question  then  Is  whether 
the  manner  of  redemption  Induded  the  pay- 
ment ot  the  60  per  cent  penalty.  It  would 
seem  fairly  tdear  that,  as  the  redempti<ni  was 
affected  by  the  payment  of  the  amooot  due 
to  the  porciiaser,  If  the  manner  of  redemption 
was  to  be  the  same,  both  before  and  after  the 
amendments  to  the  law  relating  to  collection 
of  state  and  coxmty  taxes,  such  payment 
woDld  stiU  be  required  notwiOistanding  the 
repeal  and  amendm^ts  to  the  various  sec- 
tions of  the  C!ode  Involved  In  the  new  sdieme 
of  tax  sales. 

We  have  so  far  assumed  that  the  statute 


of  1885,  repealing  section  S779,  Political  C^e, 
affected  the  right  of  the  purchaser  under  a 
sale  made  for  an  assessment  for  the  opening 
of  a  street ;  but  the  logical  result  of  the  de- 
cision of  this  court  In  Ramish  v.  Hartwell, 
126  Cal.  443,  68  Pac.  920,  is  that  the  statute 
of  1895  did  not  affect  the  street  opening  act 
of  18S9  in  so  far  as  It  adopted  the  provisions 
of  the  general  system  for  the  sale  for  delin- 
quent taxes.  It  will  be  observed  that  the 
statute  of  1889  adopts  and  makes  a  part  of 
that  statute  the  general  scheme  for  the  c(^- 
lection  of  delinquent  state  and  county  taxes, 
'nie  exact  language  of  the  provision  will  be 
considered  later.  The  case  of  Ramlah  v. 
Hartwell,  supra,  dealt  with  a  similar'  pro- 
vision of  the  bond  act  of  1893  (Stats.  1893. 
p.  33),  which  statute  provided  In  section  6 
for  the  adoption  of  the  general  plan  for  the 
collection  of  delinquent  bonds  "in  all  re- 
spects the  same  as  are  provided  by  law  for 
the  coUecUoD  of  delinquent  state  and  county 
taxes."  ThOTeaftn-  the  general  law  was 
amended  by  the  statute  of  1895  (page  19), 
now  under  consideration,  and  the  city  treas- 
urer refused  to  proceed  In  accordance  with 
the  provisions  of  the  Code  concerning  the 
collection  of  state  and  county  taxes  In  effect 
before  the  amendments  of  1895.  T^q  court 
held  that  the  amendments  of  1895  were  in- 
appllcaUe  to  the  proposed  sale  for  delin- 
quent bonds  and  for  that  reason  the  revised 
statute  with  reference  to  the  collection  of 
state  and  county  taxes  did  not  apply  to  the 
collection  of  delLiqDent  street  bonds.  In  that 
regard  the  court  stated: 

"In  1885  (Stats.  1895,  p.  327),  section  3771  of 
the  Political  Code  was  amended  by  providing 
that.  Instead  of  selling  the  land  at  aucti<»,  the 
property  upon  which  the  taxes  are  delinquent 
'shall  by  operation  of  law  and  the  declaration 
of  the  tax  collector  be  sold  to  the  state,  and 
said  tax  collector  shall  make  an  entry  "Sold  to 
the  state"  on  the  delinquent  assessment  list 
opposite  the  tax.'  It  is  c(«itended  by  the  ap- 
pellants that  by  this  amendment  to  the  Political 
Code  its  provisions  are  Ipso  facto  incorporated 
into  the  act  of  February  27, 1893,  and  tiiat  Ae 
dty  treasurer  can  proceed  cmly  In  aoeontance 
with  the  provisions  at  the  P<ditical  Code,  as 
thns  amended. 

"It  is  a  rule  of  statutory  construction  that  the 
adoption  in  one  statute,  for  the  purpose  of  car- 
ryiDg  its  provisions  into  effect  of  the  provisions 
ot  another  statute  by  reference  thereto,  does 
not  include  subsequent  modifications  of  these 
provlsifms  In  the  statute  referred  to,  unless  a 
clear  intent  to  do  so  is  expressed.  This  rule  Is 
subject  to  a  qualified  esxption  in  cases  ot  the 
adoption  into  a  special  act  of  the  provlsiwis  of 
law  then  in  force  by  virtue  of  general  laws.  In 
such  cases,  subsequent  modifications  of  the  gen- 
eral law  will  be  deemed  to  be  within  the  intent 
of  such  adoption,  so  far  as  they  are  consistent 
with  the  purposes  of  the  particular  act  (See 
Kirk  V.  Rhoads,  46  Cal.  403.)  A  repeal  of  the 
adopted  statute  wiU  not  take  from  the  adoptinff 
ttatute  the  operative  force  of  thno  provifioM. 
to  far  a*  may  Be  neeettary  to  oarry  the 
lator  etatvte  into  offtct,  hut  these  proviriotu 


Digitized  by  Google 


280 


207  PACIFIO  BEnPOBTEB 


(Gal 


win  6«  r^arded  at  tf  tkef  hud  heen  originaUi/ 
incorporated  therein  at  length.  (Spring  Valley 
W.  W.  San  rrandaco.  22  Oal.  434;  People 
T.  Qimie,  70  Gal  504;  GoIliiiB  t.  Blake,  79 
Me.  218;  Damutaetter  t.  M<doDey.  45  Bfidi. 
021;  Satberland  on  Statato^  GonstnictioD,  | 
2S7.)  Under  tbe  aame  princlpleB^  any  amend- 
meat  of  these  proviBiona  of  the  statute  thus 
adopted,  whether  it  be  a  particular  act  or  a 
general  law,  which  to  far  modi/iea  them  a*  to 
$ubvert  the  .purpose  of  the  ttatute  by  tchich 
thev  were  adopted,  wiU  he  regarded  in  the  tame 
light  09  a  repeal.  The  main  object  <tf  all  itatn- 
tory  CDOstmction  ia  to  aBcertain  the  lecUdattve 
willt  and,  as  it  is  to  be  aanimed  that  the  le^ 
lature  intends  its  nets  to  have  efhctivs  opera- 
tion, such  amendments  will  not  be  constmcd  as 
depriving  the  adopting  statute  all  effect,  un- 
less there  is  a  clear  necessity  for  sudi  constmc- 
tion. 

"A  comparison  of  tbe  act  of  1803  with  tbe 
provisions  of  the  Political  Code,  as  amended  in 
1895,  abows  that  the  provisions  in  the  latter  as 
thns  amended  are  entirely  imvpUcable  to  the 
fcnner.  and  ineffeetiTe  to  carry  its  objects  into 
effect  The  provision  in  section  S  above  quoted 
was  to  enable  the  contractors  to  receive  the 
amount  of  the  assessment  ss  the  several  install- 
ments should  mature,  and  to  provide  means  for 
enforcing  its  collection  in  case  of  delinquency. 
The  provision  for  a  sale  of  the  Und  at  pubUo 
auction  to  any  one  wbo  would  pay  tbe  assess- 
nunt,  with  tiw  zi^t  in  tbe  contractor  to  becmne 
sudi  purchaser,  was  aa  efficient  mode  of  secur- 
ing such  payment,  but  if,  instead  thereof,  the 
land  should  be  struck  <^  to  the  state  wiUi  no 
power  for  its  sale  within  Ave  years,  and  no  fund 
from  which  to  pay  the  amount  for  which  the 
sale  was  made,  there  would  be  no  means  by 
which  the  contractor  could  receive  bis  payment, 
and  the  entire  purpose  of  tbe  act  would  be 
frustrated.  We  hold,  therefore,  that  the  above 
amendments  to  tbe  Political  Code  In  1895  are 
inappUcaUe  to  the  provieions  of  the  act  of  Feb- 
ruary 27,  18^,  and  that  the  sale  of  land  for 
delinquency  in  the  pajrment  of  the  bond  is  to  be 
made  according  to  the  provisions  of  the  law  for 
tbe  collection  and  enforcement  of  taxes  at  the 
date  of  the  act**   (ItaUcs  oura.) 

It  follows  then  that  the  express  r^al  of 
aectioii  S779,  Political  Code,  imposing  a  pen- 
alty of  BO  POT  cut,  if  thttetofore  anilicable 
to  the  proceedii^  for  the  sale  ot  iwoperty  for 
ddinqneit  stre^  opuing  assessments  by  rea- 
son of  the  lncorp(»atlon  by  Tefermce  of  sncb 
Political  Code  provislCHis  in  the  street  opening 
act  of  1889,  did  not  op«rate  upon  or  render 
ina[qplicable  its  provisioiis  as  affectti^  sales 
for  dellnqoent  street  <q)ening  assessments  It 
seems  to  be  conceded  that  section  16  of  the 
street  opening  act  of  1895  as  originally  en- 
acted (St  1888,  p.  73),  provided  for  the  pen- 
alty of  fifty  per  cent  in  cases  of  redemption. 
If  80,  the  authority  for  its  imposition  is 
oontaLned  In  the  following  sentraces  of  sec- 
tion 16: 

"All  property  sold  shall  be  subject  to  redemp- 
tion in  the  same  time  and  manner  as  in  sales 
for  delinquent  state  and  county  taxes;  and  the 
superintendent  of  streets  may  collect  for  eac^ 


certificate  flf^  cents,  and  for  each  deed  oui 
dollar.  AH  provirions  of  the  law,  in  reference 
to  the  sale  and  redemption  of  property  tor  de- 
linqooit  state  and  county  taxes  in  force  at  any 
given  tfme^  shall  also  then,  so  far  as  the  seme 
are  not  in  etoiflict  with  the  provisions  of  thi« 
act,  be  applicable  to  tbe  sale  and  redemption 
of  property  for  delinquent  assessments  hereun- 
der, iododing  the  issuance  of  cntificatea  and 
exeention  of  deeds." 

If  the  first  sentence  requires  the  payment 
of  the  penalty  it  is  because  the  **mamier"  of 
red«nption  incorporates  tbe  Idea  of  the  fifty 
per  cent,  penalty,  and  if  that  is  true  there  Is 
no  difficulty  in  concluding  that  the  penalty 
Is  still  imposed,  because,  as  already  stated, 
tbe  saving  act  of  1895  (Stats.  1895,  p.  204) 
expressly  provides  that  as  to  tbe  manner  of 
redemption  the  statute  In  force  January  1, 
1895,  remains  In  force  with  relatkm  to  flie 
street  opening  assessments. 

If  the  requirement  for  the  payment  of  tiie 
50  per  cent  penalty  Is  found  In  the  next  sen- 
tence, "All  provisions  of  the  law,  in  reference 
to  the  sate  and  redemption  of  property  for 
delinquent  state  and  county  taxes  In  force  at 
any  given  time."  etc.,  Incorporated  by  refer- 
ence section  3779,  Political  Code,  we  have 
to  determine  whether  upon  the  principle  stat- 
ed in  Bamlsh  v.  Hartwell,  supra,  the  amend- 
ment of  1895  renders  Inapplicable  the  50  per 
c«it  [lenalty.  It  is  true  that  the  street  open- 
ing act  (aectiou  16),  above  quoted,  differs  In 
the  terms  by  which  It  makes  applicable  to  tbe 
street  opaiing  assessment  sales  tbe  genera) 
scheme  for  sales  for  delinquent  state  and 
county  taxes,  and  that  interpreted  in  the  case 
of  Bamish  v.  Hartwell,  supra,  for  the  reason 
that  the  provision  for  the  sale  for  the  street 
opening  assessments  provides  Chat  the  scheme 
for  "the  sale  and  redemptl<m  of  prc^rty  tar 
delinquent  state  and  county  taxes  in  force  at 
any  given  time,  shall  also  thm,  «o  far  m  the 
same  are  not  in  conflict  with  the  provieion* 
of  th4e  act,  be  api^cable,"  etc  (Italics  ours.) 

It  would  follow  that  the  new  scheme  for 
the  collection  of  state  and  county  taxes  would 
apply  "so  far  as  the  same  are  not  in  conflict 
with  the  provisions  of  this  act" ;  but,  as 
stated  in  Bamish  v.  Hartwell,  supra,  the  new 
scheme  for  the  collection  of  delinquent  state 
and  county  taxes  by  a  sale  to  tbe  state  Is 
thoroughly  Inconsistent  with  the  system  of 
sales  at  public  auction  to  the  highest  private 
bidder  for  cash.  In  the  ooe  case  tbe  entire 
property  Is  sold  to  the  state  for  the  tax,  sub- 
ject to  a  flve-year  redemption.  In  the  ottier 
case  only  so  much  of  the  property  as  is  neces- 
sary to  pay  the  delinquent  assessment  is  sold 
and  then  to  the  private  bidder  who  accepts 
tbe  smallest  part  of  the  property  and  pays 
the  assessment  Tbe  new  scheme  of  tax  sales 
In  Its  entirety  Is  inapplicable  to  and  incon- 
sistent with  the  scheme  of  sales  to  private 
individuals  provided  by  the  street  opening  act 
(Ramlsh  v.  Hartwell,  supra),  and  for  that 
reason  under  tbe  express  terms  ot  the  statute 
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«f  1889  la  not  tvpUcatOe  to  the  aftle  and  re- 
demption of  ttie  property  for  ddlnqnent 
street  opening  assessments. 

I  concur:   RIOHABDS,  Jostlce  pro  tern. 


<S7  Cal.  App.  891) 

PEOPLE  V.  JOHNSON.   (Or.  1025.) 

<Df8trict  Court  of  Appeal,  First  District,  Di- 
Tision  2,  CalUomia.  AprQ  19,  1922.) 

1.  Bargtary  «s>4i  (5)-drt<eiiea  held  to  sistata 
fladlag  affeaaa  was  ooaimltted  la  aighttlaia. 

Erfdence  that  tbe  bnrglary  was  committed 
while  the  occupants  of  the  house  were  abseot 
for  BCTeral  days,  and  that  on  the  night  before 
the  door  of  their  apartment  was  discovered  to 
hare  been  brol^e□  open,  a  neighbor  heard  ■ounda 
ma  of  some  one  pounding,  held  aafflcient  to  sus- 
tain the  jury's  finding  that  the  bor^aiy  was 
committed  in  the  nighttime. 

2.  CrinUal  law  ^l035(3)-~Ranark  of  trial 
eoart  which  oeald  have  beea  oerreotad  Is  aot 
reveraiMe,  la  abeeaee  of  aaslgamaat  Made  at 
time. 

Where  defendant's  counsel,  in-  objecting  to 
a  statement  by  a  witness  for  the  prosecution 
on  cross-ezaminatloti,  said  that  what  the  wit- 
ncaa  stated  waa  not  an  idendficatum,  a  remark 
by  the  court  that  the  court  did  not  aay  it  waa  an 
identification,  but  it  was  the  fact,  waa  not  of 
such  a  character  as  to  preclude  the  possibility 
of  obviating  a  harmful  result  if  an  assignment 
of  miscondact  had  been  made  at  the  time,  and 
therefore  the  remark  does  not  require  reversal 
of  the  conviction,  where  It  was  not  aasifned  at 
the  time  as  misconduct. 

8.  Crinlaal  law  «=»I044— Aaswers  made  before 
•bleotlea  te  qaestloR  eaanot  he  iwlewei 
wWieat  Metlea  to  strike. 

Answers,  made  by  witnesses  before  objec- 
tions were  made  to  qoestions  asked  them,  can- 
not be  reviewed  on  appeal  from  a  conviction, 
where  there  was  no  motion  to  strike  oat  the 
anawera. 

4.  Crimiaal  law  ^1 166</2(8)— Ualass  some 
ekjecttoaaMe  Jaror  sat,  prsjudloe  In  disallow- 
lag  ohalleage  for  oausa  if  Juror  sohseqaant- 
ly  persmptorliy  challanged  aot  shown. 

Accused  was  not  prejudiced  by  the  disal- 
lowance of  bia  challenge  for  cause,  directed 
against  a  juror  whom  he  subsequentiy  excused 
on  peremptory  ehallenge,  where  he  exercised  all 
hla  perempteiy  challenges,  but  did  not  show 
that  any  one  of  the  jurors  who  sat  at  the  trial 
«f  Uie  ease  was  ohjectionahle  to  Um. 

Aroeal  fmm  Soperlor  Court,  City  ud 
County  <a  EYaneiBco;  Uli^ael  J.  Rodie. 
Judge. 

Frank  Johnson  was  convicted  of  burglary 
In  the  first  d^ree,  and  he  appeals.  Affirmed. 

Edmond  H.  Lomasney,  of  San  Francisco, 
for  appelant 

U.  S.  Webb,  Atty.  Oen.,  and  John  H.  Bior- 
dan.  Deputy  Atty.  Geo.,  Cor  ttae  'PeaplB. 
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NOUBSE,  X  Defendant  was  canrlcted  of 
burglary  in  the  first  d^ree  and  appeals 
from  the  judgment  It  Is  ctmtended  that  the 
evidence  is  Insuffld^t  to  support  the  verdict 
of  burglary  in  the  first  degree  undoc  the  )^o- 
visions  of  section  1097  ot  the  Poial  Code 
that— 

"When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  Is  reasonaNe 
ground  of  doubt  in  which  of  two  or  more  de- 
grees ha  is  guflty,  he  can  be  convicted  of  the 
lowest  of  such  degre«  only." 

Mr.  and  Mrs.  Clifton,  the  oocnpants  of 
the  residence  In  San  Frandaco  from  wUch 
Qie  aUverware,  Jewelry,  and  clotbing  were 
taken,  were  away  from  tatnne  from  Augnst 
6,  1921,  nntU  after  Augoat  Uth.  and  the 
house  was  unoocupted.  Before  leaving  they 
had  carefully  cloaed  and  locked  tlu  doors 
and  windows.  On  the  morning  of  August 
lltb  a  neighbor  dlsoovered  tbat  the  Utobra 
door  in  the  rear  of  the  house  was  open.  An 
examination  disclosed  that  oitrance  had  be» 
gained  diopplng  a  panel  out  of  the  kitchen 
door  and  removing  a  bolt  which  fastoied 
the  door  on  the  inside,  and  that  silverware, 
jew^y,  and  clothing  of  the  approximate 
value  of  92^!00  had  been  taken  from  the 
house.  Shortly  after  12  o'clock  noon  of  the 
same  day  defendant  was  arrested  by  police 
officers,  who  saw  him  come  out  of  a  certain 
San  Francisco  hotel,  In  which  he  was  regis- 
tered. His  room  was  searched  and  In  a 
closet  thereof  were  found  eight  suit  cases 
containing  the  articles  in  question.  There 
appears  to  be  no  question  raised  on  appeal 
as  to  the  suffliclency  of  the  evidence  to  show 
that  defwidant  committed  the  burglary. 
Therefore  a  particular  recital  of  the  evidence 
on  this  phase  of  the  case  is  unnecessary. 

[1]  Regarding  the  time  when  the  crime  was 
committed,  the  evid«ice  shows  that  appellant 
r^ted  the  room  in  which  the  stolen  articles 
were  located  about  noon  on  August  9th.  and 
that  at  the  time  be  had  with  him  two  or  three 
suit  cases  or  grips.  At  about  half  past  3 
in  the  afternoon  of  that  day  be  was  seen  by 
one  of  the  witnesses  standing  on  the  comer 
of  Broderick  and  Green  streets  looking  to- 
wards Union  street,  the  Clifton  residence 
being  on  Brod^lck  between  Green  and*  Union 
streets.  One  Mrs.  Ernst  testified  tbat  she 
lived  on  Union  street  right  below  Broderick; 
that  her  house  stood  on  the  key  lot,  and  her 
yard  and  the  Cllft<HU*  yard  met  in  the  rear; 
that  on  the  night  of  August  10th  she  waa 
sleeping  in  a  room  In  the  back  part  of  her 
house  on  the  second  fioor  with  the  windows 
wide  op&&;  that  she  was  awakraed  from  a 
sound  sleep  by  a  noise  as  If  some  one  was 
pounding — that  it  sounded  like  a  rock  pound- 
ing, as  If  some  one  was  grinding  something 
and  pounding;  that  she  thought  it  waa  in 
h&  place;  that  she  listened,  and  then  pulled 
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the  window  ap  and  down  and  the  noise  stop- 
ped ;  that  she  went  back  to  bed,  and  almost 
Immediately  die  again  beard  the  noise;  that 
she  got  up  again  and  Opened  the  window 
screen  and  looked  around  and  juat  then  she 
heard  a  door,  end  somebody  said,  "Sh !" ; 
that  it  was  a  very  dark  night,  and  she  did 
not  see  any  one;  that  she  then  went  to  bed 
and  thought  no  more  about  the  occurrence 
until  the  next  day.  As  heretofore  stated, 
the  evidence  showed  that  the  kitchen  door 
was  found  open  the  following  morning,  and 
that  a  panel  had  been  Chopped  therefrom  In 
order  to  reach  within  and  withdraw  a  bolt 
which  had  been  placed  on  the  Inside  of  the 
door.  The  bui^Iary  was  committed  B<»ne 
time  between  the  6th  ol  August  and  the 
morning  ot  the  11th,  and  whether  In  the  day- 
time or  the  ni^ttime  was  a  matter  for  the 
determination  of  the  Jury.  People  v.  Mc- 
Carty,  117  OaL  65,  48  Pac.  984.  A  dlstiirb- 
anoe  of  Its  rerdlct  in  that  respect  does  not 
ai^tear  to  be  Justified  in  view  ot  the  evidakce 
hare. 

[2]  During  ttie  cross-examination  by  ap- 
pellant's coansel  of  the  witness  who  testified 
he  saw  a^llant  In  the  Wcinlty  of  the  Clif- 
ton residence  on  August  9th,  the  following 
occurred: 

"Q.  Did  you  ever  Identic  this  man?  A.  I 
identified  him  after  I  saw  hia  picture  in  the 
paper. 

"Hr.  LomaBoey:  I  ask  It  go  out 
"Tbe  Court:  That  Is  what  you  asked  blm. 
"Hr.  Lomasney:  That  la  not  an  identifica- 
tion. 

"Tbe  Court:  I  am  not  saylm  It  is  an  identifi- 
cation, but  It  la  the  fact." 

Appellant  now  complains  that  this  remark 
constituted  prejudicial  misconduct  on  the 
part  of  the  trial  court.  The  remark  was 
not  assigned  as  misconduct  at  the  time  it 
was  made,  and  the  trial  court's  attention  was 
not  in  any  manner  directed  to  its  .allege<l 
Impropriety.  Neither  does  it  appear  that 
the  remark  was  of  such  a  character  as  to 
preclude  the  jwsslbllity  of  obviating  a  hanii- 
fu]  result  bad  an  assignment  of  misconduct 
been  made  at  the  time.  Under  these  circum- 
stances, the  rule  Is  that  a  claim  of  misconduct 
will  not  be  considered  on  appeal.  People  r, 
MacDonald,  167  Cal.  545,  551,  140  Pac.  250. 

[3]  Appellant  next  contends  that  tbe  ad- 
mission of  certain  allied  hearsay  evidence 
constituted  prejudicial  error.  The  answers 
to  certain  questions  went  into  the  record 
before  objection  was  Interposed,  and  no  mo- 
tion was  made  to  strike  out.  This  point, 
therefore,  requires  no  consideration. 

[4]  Appellant  also  complains  that  the  trial 
court  erred  in  disallowing  his  chall«ige  for 
cause  interposed  to  one  of  the  Jurors  on  the 
ground  of  bias.  The  juror  was  not  sworn 
and  did  not  serve  as  such  on  the  trial,  having 
beeaa  subseqnmtly  exctued  by  appellant  on  a 


peremptory  challenge.  It  appears  tram  the 
recOTd  that  appellant  exhausted  his  10  per- 
emptory challeuges,  but  it  does  not  appear 
that  he  had  occasion  or  desired  to  exercise 
an  additional  peremptory  challenge,  ^ere 
is  nothing  to  Indicate  that  any  of  the  Jurors 
who  served  were  objectionable  to  aj^Uant, 
or  that  each  and  all  of  the  12  Jurors  finally 
accepted  and  sworn  were  not  ^tirely  satis- 
factory to  him.  Under  these  circumstances 
It  is  unnecessary  to  determine  whether  or 
not  the  ruling  was  erroneous,  as  it  did  not 
amount  to  prejudicial  error  and  would  not 
warrant  a  reversal.  People  v.  Kromphold. 
172  Cal.  512,  519,  520,  157  Pac.  699;  People 
T.  Schafer,  161  Cal.  573,  676,  119  Pac.  920. 
Judgment  affirmed. 

We  concur:  LANGDON,  P.  J.;  8TDBTB- 
VANT.  J. 


(67  Cal.  App.  sun 

DE  CARLI  V.  ASSOCIATED  OIL  CO.  at  al. 

(Civ.  4203.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 1,  California.  Apnl  11,  1922.) 

Jury  <^ig(l)— Matter  and  sarvaat  «s>347— 
Workmen's  Compeasatlm  Act  oenatttotlonal 
as  applied  to  iRjurlet  due  to  willful  dteregard 
of  daty. 

Const,  art.  20,  i  21,  authorizing  tbe  Legis- 
lature  to  create  a  complete  system  of  work- 
men's compeneatioD  irrespective  of  fault,  does 
not  limit  the  Legielature  to  mjuries  caused  by 
negligence  as  dtstioguiBhed  from  willful  disre- 
gard of  duty,  and  St  1017,  p.  834,  8  6b,  provid- 
ing for  compensation  for  serious  and  willful 
miEcondact  of  the  em^oyer,  la  not  uneonstitu- 
tional  as  denying  tha  eonatitutibnal  right  ni 
trial  by  jury. 

Appeal  from  Superior  Court,  Contra  CJosta 
County ;  A.  B.  McEemde,  Judge. 

Actltm  Joe  P.  De  (Tarll  against  die  As- 
sociated OU  Company  and  others.  From  a 
Judgment  for  defendants  cm  donnrrer,  idain- 
tur  appeals.  Afflrmed. 

Jay  Monroe  Latimer,  of  San  Frandsco,  for 

appellant. 

Redman  A  Alexandra,  of  San  Frandaco,  for 

respondents. 

TYLER,  P.  J.  Action  for  damages  for  per- 
sonal injuries.  Plaintiff  alleges  that  he  was 
employed  by  defendant  Associated  Oil  Com- 
pany and  Uiat,  while  engaged  in  his  duties 
as  such  employee,  he  received  severe  per- 
sonal injuries  through  the  gross  and  will- 
ful carelessness  and  negligence  of  defradant 
company.  Defendant  Ocean  Life  Insurance 
Com[>any  was  the  Insurance  carrier  of  de- 
fendant oil  company  and  was  made  a  party 
defendant  solely  for  that  reason.  Both  de- 
fendants demurred  generally  to  the  complaint 
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upon  the  ground  that  It  did  not  state  a  catree 
of  ftctton,  and  upon  the  further  grounds  of 
lack  of  Jurisdiction  of  the  court,  mlijoinder, 
and  uncertainty. 

The  ground  relied  upon  below  was  that  the 
superior  court  had  no  JurlsdictioQ,  It  being 
claimed  that  the  matter  of  employers'  legal 
liability  for  Injuries  to  employees  was  vested 
In  the  Industrial  Accident  Commission,  which 
body  had  sole  power  to  determine  and  as- 
eeas  any  compensation  to  which  a  plaintiff 
might  be  found  to  be  entitled.  It  appears 
from  the  record  that  plaintiff  was  paid  $730 
pursuant  to  the  terms  of  the  compensation 
act  After  collecting  this  amount,  he  brought 
this  present  action.  The  demurrers  of  the 
different  defendants  were  sustained  without 
leave  to  amend.  Plaintiff  appeals  from  the 
judgment,  and  In  support  of  his  appeal  con- 
tends in  substance  that  article  20,  |  21,  of 
the  Constitution  as  amended  In  1918  does 
not  by  its  terms  justify  the  provisions  of  sao- 
tion  6(b)  of  the  Workmen's  Compensation  Act 
la  so  far  as  said  section  6(b)  seeks  to  deny 
the  right  of  trial  by  jury  in  a  court  of  law 
granted  to  one  by  the  Oonstltutlon.  It  Is 
argued  that  article  20.  {  21,  merely  vests  the 
I>e^slature  with  plenary,  unlimited  power  to 
create  a  complete  system  of  workmen's  com- 
pensation for  injury,  disability,  or  death  In- 
curred or  sustained  by  workmen  In  the  course 
of  employment  "Irrespective  of  the  fault  of 
the  party" ;  that,  giving  to  the  word  "fault" 
the  meaning  attributed  to  it  by  the  decisions, 
it  is  merely  synonymous  with  "negligence"; 
and  that,  this  being  so,  a  workman  Is,  by  the 
Oimstltution,  Imidiedly  left  his  common-law 
rigbt  to  trial  by  Jury,  In  that  different  class 
of  cases  where  Injury  results  from  a  willful 
disregard  of  dut^  by  the  employe.  This 
qoestlon  has  hem  put  to  rest  in  this  state 
by  Uie  Sufffone  Court  through  numerous  de- 
dsions. 

The  WOTkmen'a  Compensation  Act  as  orig- 
inally enacted  ^vided  for  an  election  of 
remedies  by  an  Injured  employee  where  such 
injuries  were  caused  through  the  gross  or 
willful  misconduct  of  the  emptoyer.  Section 
12(b),  o.  176,  Laws  1913.  In  1917  the  act  was 
amended,  and  this  election  was  eliminated, 
and  In  lieu  thereof  It  was  provided  that  when 
an  employee  was  injured  through  "the  seri- 
ous and  willful  misconduct  of  the  employer, 
etc.,"  that  the  amount  of  compensation 
should  be  increased  one-haif.  Section  6(b), 
Laws  1917,  p.  834.  The  remedy  here  iH-ovlded 
for  baa  been  held  to  be  exclusive  of  all 
other  statutory  or  common-law  remedies,  and 
the  constitutionality  of  the  provision  has 
been  upheld  In  numerous  cases.  E.  Clemens 
Borst  Co.  V.  Industrial  Accident  Commission, 
184  Cal.  180,  193  Pac.  105,  16  A.  L.  R.  611. 
See,  also,  Western  Metal  Supply  Oo.  v.  Pills- 
bury,  172  Cal.  407,  156  Pac.  491,  Ann.  Cas. 
IdlTE.  390;  San  Frandsoo  Stevedoring  Co. 
T.  Pillsbonr,  170  Cal.  821,  149  Pac  086;  Do- 


mlnguez  v.  Pendola  (CaL  Awk)  188  Pat:.  1026; 
Heime  v.  Great  Western  Milling  Co..  48  GaL 
App.  416,  186  Pac.  610.  As  pointed  out  In 
these  cases,  the  Constitution  authorizes  a 
comi^ete  system  of  workmen's  compensation, 
and  the  language  employed  Is  compreh^islve 
enough  and  was  Intended  to  Include  all  In* 
Juries,  Irrespective  of  the  manner  in  which 
they  might  occur.  The  contention  of  appel- 
lant, tberefor9,  that  the  language  employed 
in  the  Constitution  is  a  limitation  on  the  pow- 
er of  the  Legislature,  Is  without  merit.  - 

For  the  reasons  gt^en  the  jndgmuit  is  af- 
firmed. 

We  concur:  KBBBIOAN,  J.;  KNIOHT, 
Justice  pro  tern. 


(67  Cal.  ApD.  408) 

HESSE  V.  MERCED  SECURITY  SAV.  BANK. 
(Civ.  2414.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  April  20,  1922.) 

Banks  and  banking  «=»227(3)— Evidenoe  held 
lasHindent  to  prove  bank's  iwraameat  to  pay 
depositor's  oredltor  osrtali  turn  M  baak't 
receipt  of  oertain  fnnd. 

In  action  by  assignee  of  installments  due 
on  tmclts  sold  highway  contractor  against  a 
bank,  which  was  supplying  the  contractor  with 
the  money  to  enable  bim  to  perform  the  con- 
tract and  had  taken  assignment  of  moneys  to 
become  due  under  the  contract  as  security,  for 
breach  of  the  bank's  agreement  to  pay  certain 
amount  due  on  the  trucks  on  contractor's  de- 
posit in  bank  of  amount  then  due  from  the 
state  under  the  contract  in  consideration  of 
assignor's  agreement  not  to  retake  possession 
of  trucks,  evidence  held  to  sustain  finding  that 
the  bank  did  not  make  the  alleged  promise  to 
pay  such  sum. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty ;  B.  N.  Rector,  Judge. 

Action  by  R.  E.  S.  Hesse  against  the  Mer- 
ced Security  Savings  Bank,  a  corporation. 
Judgment  for  defendant,  and  [daintlfl  ap- 
peals. Affirmed. 

Barl  A.  Bagby,  of  Vlsalla,  for  appellant. 
F.  W,  Henderson,  of  Merced,  for  respond- 
ent 

FINCH,  P.  J.  The  complaint  aUeges  that 
the  defendant  agreed  to  pay  plalntlfrs  as- 
signor $1,500  "from  a  special  fund,  then  and 
there  being  by  said  defendant  and  one  J.  B. 
Lee  provided  for  that  purpose,  said  payment 
to  be  made  by  the  said  defendant  Immediate- 
ly upon  receipt  by  defendant  of  said  fund 
which  said  fund  was  *  *  *  in  the 
amount  of  $7,000  or  thereabouts";  that  the 
defendant  thereafter  received  such  fund  but 
refused  to  pay  plaintiff  the  sum  promised  and 
converted  the  fund  to  Its  own  use;  'that  the 
said  special  fond  consisted  of  numcgv  then 
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due  and  payable  by  the  California  State 
Highway  CommlssioD  on  account  of  the  con- 
tract of  said  J.  E.  Lee  with  said  commission 
for  the  constmction"  of  a  certain  highway. 
The  answer  denies  the  allegations  of  the 
complaint.  The  court  found  the  forgoing 
allegations  of  the  com[daint  to  be  untme  and 
rendered  Jut^ment  for  the  defendant. 

The  defendant  was  supplying  Lee  with 
money  to  carry  on  his  highway  contract  and 
bad  famished  him  lai^e  sums  for  that  pur- 
pose, taking  as  security  a  mortgage  on  his 
personal  property,  tools,  and  equipment  and 
an  assignment  of  moneys  due  and  to  become 
due  nnder  the  contract.  Lee  tiad  purcliased 
two  tmdts  from  plalntiUTs  assignor  on  the 
monthly  payment  plan,  and  several  Install- 
ments were  due  and  unpaid  on  May  22,  1920. 
On  that  day  A.  Woods,  representing  the  sell- 
er, indicated  to  the  officers  of  def«idant  that 
it  would  be  necessary  to  take  the  trucks, 
wh!<^  were  being  used  on  the  work,  from 
Lee's  possession  unless  arrangements  were 
made  for  payment  of  part  of  tbe  overdue  In- 
stallments. Certain  payments  were  then  dne 
on  the  highway  contract,  and  Woods  called 
up  the  state  ai^lneerlng  department  to  as- 
certain tbe  amount  thereof  and  the  time  when 
payment  would  be  made.  From  this  point 
forward  the  evidence  is  conflicting. 

Woods  testified  that  be  Informed  the  bank 
officials  that  he  had  received  information  from 
the  state  engineering  department  that  checks 
would  be  mailed  to  Lee  that  afternoon  for 
payments  due.  He  further  testified: 

"I  asked  Mr.  Stoddard  if  he  wonld  pay  a 
check  on  Mr.  Lee  of  $1,600  on  the  arrival  of 
the  money  •  •  •  coming  from  the  state  at 
that  time,  and  be  said  he  would  pay  It  and  that 
would  not  put  BCr.  Lee's  overdraft  any  higher 
than  It  was  at  that  time,  and  I  •  *  •  did 
secure  a  check  of  Mr.  Lee.  •  *  *  They  (the 
bark  officials)  Informed  me,  in  thoie  estimates, 
I  think  they  called  them,  there  was  approxi- 
mately $7,000.  •  •  •  Stoddard  made  tbe 
statcmeat  at  that  time  that  he  did  not  wish  to 
carry  Mr.  Lee  for  any  more  money  at  that 
particular  time,  but  would  pay  a  check  of  $1,- 
600  or  pay  the  amount  of  fl,500  when  these 
estimates  that  were  presumably  coming  from 
Sacramento  anived." 

H.  B.  Stoddard,  defoidant's  cashier,  testi- 
fied: 

"He  (Lee)  was  overdrawn  on  May  22d,  $3,- 
34S.26.  *  •  *  Mr.  Woods  assured  us  that  a 
check  was  being  mailed  from  Sacramento  for 
$7,000;  at  one  meeting  he  said  the  check  bad 
been  mailed.  •  •  •  We  agreed  to  pay  that 
check  if  we  got  tbe  money  from  tbe  state  that 
he  said  had  been  mailed  to  us  at  that  time. 
*  *  *  The  promise  was  conditional,  that  if 
we  received  that  money  from  tbe  state  tliat  he 
said  was  being  mailed  to  na,  that  wonld  put 
Mr.  Lee'a  account  in  such  shape  we  could  pay 
his  check." 

M.  D.  Wood,  vice  president  and  manager 
otf  defendant,  testified: 


BE^ORTBB  (Cat. 

**I  stated  to  hhn  at  that  time  that  we  wonM 
recognise  a  check  of  Lee  in  his  favor  or  Us 
firm's  favor  when  Lee  had  the  money  to  Us 
credit  to  pay  it  •  *  •  At  the  time  Mr. 
Woods  was  there,  he  said  tbe  money  was  com- 
ing from  the  state  rij^t  away,  which  wonld  take 
up  the  overdrafta.  *  *  *  I  did  not  tell  him 
anything  except  what  I  have  already  stated, 
that  we  coald  not  recognize  any  checks  against 
Lee's  account  tmtll  he  bad  the  money  to  pv 
outside  of  the  labor  proposition.  •  •  •  I 
mean  preferred  claims,  anything  that  was  i 
preferrad  claim.  *  •  •  Such  claims  as  can 
be  filed  against  the  Job,  before  the  labor  com- 
mlssioner,  for  instance.  *  *  *  t  4fd  not 
know,  as  a  matter  of  fact,  what  money  wu 
coming  from  the  state  to  Mr.  Lee,  because  die 
money  always  went  to  Lee;  it  did  not  cone  te 
the  bank." 

The  anticipated  payment  by  the  high  way 
commission  was  not  received  and  deposited 
with  the  bank  ontU  May  28,  and  then  only  In 
the  sum  of  $3,665.33.  In  the  meantime  tbe 
bank  bad  omtlnued  to  pay  Lee's  cbecka  for 
labor  and  material,  lo  that  on  Hay  28.  after 
crediting  Lee's  account  with  the  $3,B65.83t  It 
showed  an  overdraft  of  $1,068^02.  mw  $L- 
500  check  was  not  presented  to  the  bank  for 
payment  till  about  the  noddle  of  Jtme,  and 
at  thttt  time  Lee's  account  waa  ovadrawn. 
While  Lee  later  deported  other  mmu  wifli 
d^endant,  at  no  time  aft»  May  22d  did  ha 
have  saffidoit  funds  to  the  credit  of  bis  ac- 
count to  pay  thB  <die^ 

From  the  fDregoing  evldoice  !t  la  dear 
that  tiie  court  was  Justified  In  flndlng  that 
the  defendant  did  not  make  tbe  aUeged  prom- 
ise to  pay  plalntifrs  asaignor  $1,500  or  any 
sum. 

Tbe  Judgment  la  afllrmed. 

Ve  concur:  HAKT.J.;  BURNETT,  J. 


(S7  Cal.  App.  400) 
PEOPLE  V.  LEE  lUON.     (Cr.  $18.) 

(EMstrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  April  20,  1922.) 

Prisons  «s>l7t/2.  New,  vol.  19  Key-No.  Series 
— Statata  prelilUtlBg  taklai  af  aplea  Me 
prlsoB  Is' valid. 
Pen.  Code,  |  171a,  makhig  it  a  Maaj  for 

any  person  not  authorized  by  law  to  bring  into 

any  prison,  jaU,  or  reformatory  any  opinm  or 

other  narcotic,  Is  valid. 

Appeal  from  Superior  Court,  San  Joaqobn 
County;  George  F.  Buck,  Judge. 

Lee  Man,  sometimes  called  Ah  Fong.  plead- 
ed gailtj  to  taking  opium  Into  a  county  Jail. 
From  a  Judgment  sentencing  him  to  the 
penitentiary,  he  appeals.  AfSrmed. 

WaltOT  F.  Lynch,  of  Stockton,  for  Atpeh 
lant 

U.  a  Webb,  Atty.  Gen.,  and  J.  Cbarlea 
Jonea^  Deputy  Atty.  Gen.,  for  tike  VeosilA. 
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BURNETT,  J.  The  cbargliv  part  of  the 
bformatkai  against  detendant  la  as  tdUvwB : 

'The  8^d  Lee  Mon  (sometimes  called  Ah 
FoDg)  did  OD  or  about  the  29th  day  of  Decem- 
ber, A  D.  1921,  prior  to  the  filing  of  tbifi  in- 
formatitm,  at  and  in  the  county  and  state  afore- 
said, willfnlly,  unlawfully,  and  feloniously  bring, 
take,  and  coovey  into  the  county  Jail  of  the 
eonnty  of  San  Joaqn^  state  of  California,  a 
qoaotity  of  opinm,  and  at  the  time  of  so  bring- 
ing, taking,  and  conyeying  said  opium  Into  aald 
county  jaU  as  aforesaid,  the  aald  Lee  'Mon 
(aometimea  called  Ah  Fong)  was  not  then  and 
Uiere  authorised  by  lav  ao  to  do." 

The  defendant  was  duly  arraigned  and 
pleaded  guilty.  He  was  thereupon  sentenced 
to  the  penitentiary  in  accordance  with  the 
tCQnirement  of  the  statute. 

We  find  nothing  erroneous  or  irregular  In 
the  proceedings.  The  Information  was  based 
upon  the  provisions  of  section  171a  of  the 
Penal  Code,  and  Is  In  proper  form.  The  only 
reason  urged  In  the  court  below  why  jndg- 
meat  should  not  be  pronounced  against'  the 
defendant  was  that  "the  statute  Is  invalid." 
But  there  seems  to  have  t>een  no  argument 
upon  the  Qoestion,  and  there  has  been  no 
antearance  In  this  court  on  bebalt  of  ap'- 
pellant 

No  reason  occors  to  us  why  such  statute 
tiiould  not  be  upheld,  or  why  the  Judgment 
ahould  not  stand. 

The  Judgment  Is  affirmed. 

We  concur:  FINCH,  P.  j.;  HABT,  J. 


^  csi.  App.  ao) 

WILLIAMS  V.  MACONDRAY  «.  CO. 

(Civ.  4116.) 

(District  Oonrt  of  Appeal,  First  District,  Divi- 
sion 2,  California.  April  17,  1922.  Hear- 
ing Deided  by  Sapreme  Court  Jnne  16, 1922.) 

1.  Master  and  servant  4s>80(5)— Complaint 
held  to  warrast  recovery  of  oom  missions  on 
Inunactios  proved. 

A  complaint,  alleging  that  plaintiff  was 
employed  to  soHcit  orders  for  the  purchase 
through  defendant  of  merchandise  for  the  ac- 
Mont  of  the  purdiasers,  and  that  defendant 
prmnised  to  pay  him  2S  per  cent,  of  the  gross 
profits  on  aO  business  racdved  from  persons  in 
pltintUTa  territ<HT.  was  broad  enough  to  sup- 
port a  recovery  of  commissions  on  a  transac- 
tion, though  defendant  contracted  to  furnish 
tbe  goods  and  then  purehaaed  them  on  its  own 
account,  Instead  of  purdiaaing  for  the  enst<n&- 
cr's  account. 

2.  Pteadlsg  «=33ffiB— Varlaace  as  to  sature  of 
traasaetiM  n  wMdi  oommlisioiis  aoasht 
liald  Immaterial. 

In  sn  action  for  commissions  on  an  order 
for  gooda  obtained  through  plaintifTs  solicita- 
tion, a  variance  between  an  allegatioil  that 
the  goods  were  puKhaaed  by  defendant  for  the 


account  of  the  customer  and  proof  that  it  con- 
tracted to  furniah  them  to  tbe  customer  and 
then  purchased  them  on  its  own  account  was 
immaterial  under  Code  Civ.  Proc.  11  46ft  and 
470. 

3.  Contraats  «a»l76(l)— Coastniollon  Is  Ur 
flonrt 

The  interpretation  of  a  contract  Is  a  guea- 
tlon  of  law  for  the  court 

4.  Corperatloas  ^»432(I2)— Cvldaooe  held  to 
support  flsdlni  of  asthority  to  empiiqr  ens 
to  aollcit  orders  for  share  of  proflta. 

Evidence  XM  to  support  a  finding  that  the 
president  of  a  corporation,  who  was  ostensibly 
mana^r  of  its  export  department  and  with  its 
rioe  president  owned  all  of  its  stock,  bad  au- 
thority to  employ  plaintiff  to  aollcit  orders  for 
tbe  purchase  through  defendant  of  goods  for  a 
share  of  tbe  profits  on  sach  orders. 


Court,  City  and 
T.  I.  FifaQiatrlck, 


Appeal  from  Superior 
County  of  San  Francisco; 

Judge. 

Action  by  H.  R.  Williams,  Jr.,  against  Ma- 
condray  &  Co.  Fr<>m  a  Judgment  for  plain- 
tiff, defokdant  appeals.  Affirmed. 

Thomas  H.  Breeze,  of  San  Frandsco,  for 

appellant 

Wilson  &  Wilson,  of  San  Frandsco,  for  re- 
spondent 

LANGDON,  P.  J.  This  is  an  appeal  by 
tbe  defendant  from  a  Judgment  for  $5,000  in 
favor  of  plaintiff  entered  upon  a  verdict  of 
a  Jury. 

The  complaint  alleges  that  on  or  about 
January  10, 1918,  plaintiff  and  defendant  en- 
tered Into  an  agreement  whereby  plaintiff 
was  employed  by  defendant  to  solicit  trade 
with,  and  if  possible  obtain  orders  from,  per- 
sons, firms,  and  corporations  doing  business 
In  or  residing  in  the  republic  of  China  (ex- 
cepting Manchuria)  Hongkmig,  I^ipj^e  Is- 
lands, Dutch  Indies,  Straits  SetUements, 
Australia,  and  New  Zealand  for  the  pur- 
chase through  defendsnt  of  goods  and  mer- 
chandise in  the  United  States  for  the  ac- 
count of  such  persons,  firms,  and  corpora- 
tions, and  that  in  and  by  said  agreement  It 
was  understood  and  agreed  that  plalntifT 
should  soUdt  said  orders  and  promote  said 
trade  by  communicating  by  mall  or  cable- 
gram or  otherwise  with  such  persons,  firms, 
and  corpwatlons,  and  it  was  agreed  by  and 
betweoi  plaintiff  and  defendant  that  in  con- 
sideratl(m  of  tbe  performance  of  such  serv- 
ices by  plaintiff,  the  defendant  would  on  de- 
mand, pay  tbe  plaintiff  a  commission  of  £5 
per  oeta.  of  the  grost  ftroftU  made  or  eanfed 
bv  defendant  on  all  bu»inea$  reoei^jed  by  de- 
fendant from  persons,  firms,  or  corporations 
so  residing  or  doing  business  In  tbe  said 
countries,  or  any  of  them,  r^ardless  of 
whether  or  not  said  business  was  received 
by  defendant  as  the  result  ot  solldtatlon  or 
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efforts  by  plaintiff;  that  Immediately  after 
the  making  of  said  contract,  plaintiff  entered 
open  the  performaDce  thereof,  and  that 
plaintiff  thereafter  contlnaed  to  fully  carry 
out  and  perform  the  said  contract  until  the 
30th  day  of  April,  1919,  at  which  latter  time 
defendant  wrongfully  and  unlawfully,  and 
without  any  cause  or  reason  whatever,  re- 
fused to  allow  plaintiff  further  to  carry  out 
and  perform  said  contract,  end  tliat  defend- 
ant has  ever  since  refused,  and  still  refuses, 
to  allow  plaintiff  further  to  carry  out  and 
perform  said  contract,  and  that  plaintiff  has 
at  ^1  times  since  the  said  refusal  of  defend- 
ant been,  and  he  still  ia,  ready,  able,  and 
willing  to  carry  out  and  perform  said  con- 
tract on  his  part;  that  while  plaintiff  was, 
as  aforesaid,  carrying  out  and  performing 
said  contract,  defendant  received  orders 
from  persons,  Arms,  and  corporations,  re- 
siding and  doing  business  In  said  countries 
for  the  purchase  by  the  defendant  In  the 
United  States  of  goods  for  the  account  of 
said  persons,  firms,  and  corporations  and  for 
the  shipment  of  said  goods  to  said  persons, 
firms,  and  corporations,  and  that  all  of  the 
goods  called  for  by  the  said  orders  were  pur- 
chased by  defendant  in  the  United  States 
for  the  account  of  the  persons,  firms,  and 
corporations  giving  such  orders,  and  have 
been  shipped  by  defendant  to  said  persons, 
firms,  and  corporations. 

It  Is  further  alleged  that  defendant  has 
paid  plaintiff  the  commissions  that  became 
due  on  certain  of  said  orders,  but  that  de- 
fendant has  made  and  earned  gross  profits 
on  others  of  the  said  orders,  amounting  to 
the  sum  of  $45,600,  and  that  plaintiff  Is  m- 
titled  to  25  per  cent  thereof. 

Appellant's  first  contention  Is  that  there 
is  a  material  variance  between  the  proof 
and  the  alleS^ations  of  the  cnnplaint  The 
argum«it  is  based  upon  the  following  facta: 
The  profit  made  by  defendant  upon  which  it 
refused  to  pay  plaintiff  a  commission  was 
made  upon  one  transaction  with  the  Kalian 
Mining  Administration  of  Tientsin,  North 
China.  There  Is  no  dispute  about  the  fact 
that  this  business  came  from  the  territory 
covered  by  the  contract  between  the  parties. 
The  record  shows  that  the  materials  called 
for  by  this  order  were  steel  rails,  and  that 
these  rails  were  not  purchased  by  the  de- 
fendant "for  the  account"  of  the  customer, 
but  a  quotation  of  price  or  a  "firm  offer"  was 
made  to  the  customer  by  the  defendant  after 
defendant  had  secured  quotations  of  price 
from  the  manufacturers.  This  offer  to  the 
customer  was  for  a  price  8  per  cent,  in  ex- 
cess of  the  price  asked  at  that  time  by  the 
manufacturers.  The  customer  accepted,  by 
cable,  defendant's  offer  to  furnish  the  rails. 
Deliveries  were  to  t>e  made  at  different  times 
in  the  future.  At  the  time  of  the  offer  and 
acceptance  steel  prices  were  unusually  high 
because  of  the  World  War.  Defendant,  how- 


ever, did  not  place  its  orders  with  the  numu- 
facturers  at  this  time,  but  waited  for  sev- 
eral months,  during  which  time  a  great  re- 
duction In  the  price  of  steel  occurred,  due  to 
the  signing  ot  the  armistice.  Defendant 
thereupon  purchased  the  rails  at  the  greatly 
reduced  prices,  but  held  the  customer  to  Its 
acceptance  of  the  offer  at  tbA  higher  price, 
thus  making  a  large  profit 

Defendant  now  seeks  to  escape  liability  to 
plaiptiff,  urging  that  he  has  pleaded  that  he 
was  "employed   •   •    •    to  solicit  orders 

*  *  *  for  the  purchase  through  defend- 
ant of  •  •  •  mer<AandlBe  *  *  *  for 
the  account  of  such  persons,  firms,  and  cor- 
porations"; also,  that  the  complaint  alleges 
that  "all  of  the  goods  called  for  by  the  said 
orders  were  purchased  by  defendant  in  the 
United  States  for  the  aocount  of  the  persons, 
firms,  and  corporations  giving  such  orders. 

*  *  * "  It  is  asserted  that  such  allega- 
tions do  not  warrant  a  recovery  on  the  facts 
shown. 

[1]  With  reference  to  the  allegations  of 
the  complaint  regarding  the  tmns  of  the 
contract  between  the  parties,  we  are  of  the 
opinion  tliat  such  allegations  are  snffldent- 
ly  broad  to  cover  the  facts  proven.  Aside 
from  the  allegation  above  quoted  and  refer- 
red to  by  appellant  as  being  Insufficient  to 
Include  the  facts  proven,  there  Is,  as  previ- 
ously stated,  an  all^ation  that  defendant 
promised  to  pay  the  plaintiff  a  commission 
of  25  per  cent,  of  the  gross  profits  made  or 
earned  by  defendant  on  all  bu»ine»i  receiv- 
ed by  defendant  from  persons,  firms,  or  cor- 
poratltms  so  residing  or  doing  business  Id 
the  said  countries.  This  allegation  is  sus- 
tained by  the  testimony  of  plaintiff,  and  Is 
suffldent  to  Inclnde  the  transaction  admit- 
ted to  have  taken  place  between  the  defend- 
ant and  the  Kalian  Mining  Adminlstratioa. 

[2]  While  there  la  some  variance  between 
the  allegation  that  the  Indebtedness  arose 
by  reason  of  orders  for  the  purchase  by  de- 
fendant of  goods  for  the  account  of  persons 
in  the  territory  named  and  the  proof,  whicti 
showed  that  the  commission  was  due  upon 
business  bandied  in  a  somewhat  different 
manner,  we  are  not  disposed  to  regard  this 
matter  as  material,  because  It  could  not 
have  misled  the  defendant  to  Its  prejudice  in 
maintaining  Its  defense  under  all  the  facts 
In  evidence  in  this  case.  Code  Civ.  ProC.  | 
468;  Fielding  v.  Her,  39  Cal.  App.  569,  562. 
179  Pac.  519;  Holden  v.  Menslnger,  175  Cal. 
302,  165  Pac.  950.  Plaintiff  would  have  been 
entitled  to  have  amended  his  pleading  to 
conform  to  the  proof  or  the  fact  could  have 
been  found  in  accordance  with  the  proof. 
Code  Civ.  Proc.  S  470. 

It  is  argued  by  appellant  that  It  is  unlike- 
ly that  the  defendant  intended  to  contract  to 
pay  a  commission  upon  profits  made  upon  di- 
rect sales  to  customers,  bat  that  it  is  more 
reascmable  to  suppose  that  defendsnt  Intend- 
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ed  to  contract  with  plalntUE  to  pay  a  com- 
mlBsIiMi  only  up<Hi  purchases  "for  the  ac- 
count" ffiC  cuBtomera  We  do  not  see  the 
toree  of  this  reasoning.  It  la  entirdy  deer 
from  Oie  record  that  the  defendant  was  In 
the  baMt  of  handling  its  business  in  ^tfaer 
of  two  ways ;  by  purdtasing  for  the  account 
of  a  cQstomer,  diarglng  a  commlsslcm  for 
its  services,  by  making  a  "firm  ofCer"  to 
the  customer  aod  then  buyjing  the  goods  in 
the  open  markitt  for  resale  to  the  customer. 
The  drcolar  letters  and  advertising  matter 
salt  out  by  the  plaintiff  in  pursnanoe  of  his 
contract  witti  the  defendant  scdidted  busi- 
ness from  proepectlTe  customers  in  the  pre- 
scribed twrtttwy,  under  either  of  these  ar- 
rangouenta.  The  cablegrams  covering  the 
KaUan  Ulning  Administration  transaction 
wm  submitted  to  Hacondray,  by  plaintiff, 
betbre  they  were  sent  out.  Mr.  Maramdray 
\rasln  diargeof  the  departmait  where  plain- 
tiff worked,  and  plaintiff  necessarily  defer- 
red to  his  Judgmoit  ami  advice  as  to  the 
method  of  handling  business  that  came  to 
the  defendant  ctmpany.  Macondray  was 
ther^ore  in  a  position  to  direct  that  the 
bu^ess  be  handled  In  either  manner.  There 
seems  to  be  equal  reason  for  allowing  plain- 
tiff a  commission  upon  the  one  transaction 
as  upon  the  oth«-.  Regardless  of  the  way 
the  business  was  handled  by  the  defendant, 
it  came  to  them  out  of  the  territory  assigned 
to  plaintiff  and  In  response  to  his  advertis- 
tng  methods  and- plaintiff  has  testified  that 
the  agreement  made  with  him  was  for  "an 
interest  to  the  extent  of  25  per  cent  of  gross 
on  business  done  or  coming  from  China"  and 
tbe  other  countries  mentioned. 

Defendant  se^s  to  charge  plaintiff  with 
tt^llgence  because,  immediately  upon  re- 
ceipt of  the  acceptance  from  tbe  Mining  Ad- 
ministration of  the  offer  made  to  it  by  de- 
fendant, plaintiff  did  not  place  orders  with 
the  manufacturers  for  tbe  merchandise  re- 
quired. Of  course,  the  question  of  whetber 
or  not  the  plaintiff  [performed  his  duties 
f^refnlly  or  n^Ugently  or  used  good  or  bad 
judgment  during  his  period  of  service  with 
the  defendant  is  not  an  issue  in  this  case. 
It  would  seem,  however,  that  criticism  of 
plaintiff's  method  of  procedure  would  come 
rather  ungracefully  from  the  defendant,  in 
view  of  the  fact  that  plalntlfTs  failure  to 
Immediately  place  such  an  order  resulted  In 
a  profit  of  many  thousands  of  dollars  to  de- 
fendant, while  the  pursuit  of  tbe  only  oth- 
er method  suggested  as  proper  would  have 
made  anything  more  than  a  nominal  profit 
an  Impossibility.  Defendant  contends  that 
tbe  fortunate  outcome  was  the  result  of  mer- 
est chance,  and  that  plaintiff  was  not  war- 
ranted in  taking  this  chance.  However, 
plaintiff  baa  testified  that  when  he  made  the 
offer  to  the  mining  administration  It  was  aft- 
er consultation  with  tbe  president  of  the  de- 
feadant  company,  who  was  also  the  manager 


of  the  export  d^jMurtment;  that  prices  of 
Bted  were  then  so  hi^  that  Ofe^deffendaut 
was  assured  tli^  would  not  ^  h^g^r,  and 
in  fact  the  dftfaidant  was  expecting  a  dnv 
in  such  prices  and  also  a  dn«i  In  tbe  fret^t 
rates.  By  the  time  shipment  was  made  of 
this  order  frdght  rates  had  decreased  by 
60  per  cent,  and  the  price  of  ateel  liad  de- 
dined  suffidently  to  afford  the  defendant  a 
profit  as  shown  by  thdr  books,  of  980,661, 
after  deducting  a  *^nagar*8  braius."  The 
Jury  allowed  to  tbe  plaintiff  $6,000. 

[I]  Gomjdaint  la  made  of  the  refusal  of 
the  trial  court  to  give  certain  instructions  to 
Uie  Jury  by  whldi  Oe  contract  pleaded  Is 
construed  to  cover  only  transactions  with 
customers  by  which  goods  are  bought  for  the 
account  of  such  cystomas.  Our  previous 
discussion  of  the  pleadings  answers  this  ob- 
jection of  appellant  We  do  not  consider 
the  contract  pleaded  to  be  so  limited  in  its 
BC<K>e,  and  we  think  sudi  instructikms  would 
have  been  erroneous.  It  Is  true,  as  contend- 
ed by  appdlant  that  the  question  of  the  in- 
terpretation of  a  confrict  is  a  question  of 
law  for  the  court,  buf'the  InstructlonB  of- 
fered by  defendant  <m  this  subject  do  not 
fairly  Interpret  the  contract  which  idaintlff 
pleaded,  and  which  he  proved,  not  only  by 
his  own  testimony,  but  by  numerous  other 
foots  and  circumstances  appearing  in  the 
record  and  hereinafter  referred  to. 

[4]  The  appellant  also  contends  that  there 
Is  no  proof  of  the  authority  of  Mr.  Macon- 
dray to  enter  Into  such  a  contract  <»  behalf 
of  the  corporation.  Brlefiy,  and  In  sub- 
stance, the  proof  Is:  All  of  i^ie  shares  of  the 
capital  stock  of  defendant  were  owned  by 
Mr.  Macondray  and  Mr.  Ratbbone.  Mr.  Ma- 
condray was  the  president  of  tbe  company; 
Mr.  Rathbone  was  the  vice  president  and  the 
manager  of  tbe  insurance  department.  Mr. 
Macondray  was,  ostensibly  at  least,  the  man- 
ager of  the  export  department  of  defendant 
to  which  department  of  Its  business  the  con- 
tract with  plaintiff  related.  Macondray  em- 
ployed and  discharged  clerks  In  said  depart- 
ment, ordered  goods,  and  saw  that  It  was 
shipped  out.  No  one  but  Macondray  and 
Mr.  Connolly  participated  In  the  business 
connected  with  the  export  department;  tbe 
contract  vrlth  the  Eailan  Mining  Adminis- 
tration, upon  which  this  commission  Is 
claimed,  was  made  by  Macondray  on  behalf 
of  the  defendant.  There  were  four  directors 
of  defendant  Mr.  Macondray,  Mr.  Kittle, 
Mr.  Connolly,  and  Mr.  Rathbone.  The  di- 
rectors, practically,  never  held  a  meeting. 
Mr.  Kittle,  one  of  the  directors,  was  merely 
a  "dummy  director,"  owning  but  one  share 
of  the  stock,  and  never  partidimtrd  In  the 
business.  Mr.  Connolly  discussed  with  both 
plaintiff  and  Mr.  Macondray  the  contract  in- 
volved here,  and  was  apiwrently  satisfied 
with  the  same.  Mr.  Rathbone  knew  of  the 
cimtract  with  plaintiff  about  January  or  Feb- 
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ruary,  1818,  whlcb  was  shortly  after  It  was 
made,  and,  apparently,  he  made  no  objection 
to  It  Mr'.  Connolly  himself  bad  a  contract 
with  defendant  which  was  similar  to  the 
contract  held  by  plaintiff,  and  such  contract 
had  been  made  with  Connolly  by  Mr.  Macou- 
dray  as  president  of  the  defendant  It  was 
□ever  authorized  by  or  acted  upon  in  -any 
way  by  the  directors,  and  yet  such  contract 
was  recognized  by  the  defendant  as  a  bind- 
ing obl^atlon,  and  payments  were  mado 
thereunder  to  Connolly.  Defendant  also  rec- 
ognized plaintiff's  contract  and  furnished 
him  with  a  statement  of  commissions  due 
him  thereunder— In  fact  paid  $500  upon 
sucb  commissions  and  tendered  another 
small  sum  in  full  settlement  which  was  re- 
fused. It  was  only,  when  plaintlfiT  Insisted 
upon  having  a  commission  upon  this  large 
transaction  with  the  Kalian  Mining  Admin- 
istration that  any  question  was  raised  re- 
garding the  authority  of  Macondray  to  en- 
ter Into  this  contract  on  behalf  of  defend- 
ant 

Under  all  of  thes^Jfbcts  we  think  the  im- 
plied finding  of  theory  that  Maccmdray  did 
have  authority  to  enter  into  this  contract 
on  behalf  of  the  defendant  was  justified. 
Crowley  v.  Genesee  Mining  Co..  55  Cal.  273, 
276;  Stevens  v.  Selma  Fruit  Co.,  18  Cal.  App. 
242,  250,  123  Pac.  212;  Streeten  v.  Robin- 
son, 102  Cal.  542,  545,  546,  36  Pac.  946;  Scott 
V.  Superior  Sunset  OU  Co.,  144  Cal.  140.  77 
Pac.  817;  Newball  v.  Levy  Bag  Co.,  19  Cal. 
App.  9,  25  et  aeq.,  124  Pac.  875;  Aigeltlnger 
T.  Burke,  176  CaL  621.  626,  627,  169  Pac.  873 ; 
Reardon  t.  Richmond  Land  Go.>  21  Cal.  App. 
357.  358,  131  Pac.  894. 

There  are  no  other  mattm  requiring  dia- 
cusslon. 

The  judgment  Is  affirmed. 

We  concur:  STURTEVANT,  J.;  NOURSE,  J. 


<BT  Cal.  App.  my 

CHAMBERS  V.  BOARD  OF  SUP'RS  OF 
■  TEHAIWA  COUNTY.    (Civ.  241 1.  2452.) 

{District  Court  of  Appeal,  Tliird  District,  CaU* 
(omia.   AprU  20,  1022.) 

1.  Wafers  aai  water  oaarses  ^225— Proeead- 
lag  for  orgaalzatlea  of  trrigatloi  dbtriet  lield 
jndloial. 

A  proceeding  before  the  board  of  supervis- 
ors for  the  organization  of  an  irrigation  dis- 
trict under  St:  1897,  p.  254,  requiring  a  notice, 
a  hearing,  the  talcing  of  evidence,  and  a  judg- 
ment presents  all  the  elements  of  a  judicial 
proceeding. 

2.  Waters  and  water  ooorsee  ^=>225—Oa  writ 
of  review  from  order  of  a  board  of  super- 
visors, only  evidenoB  before  board  considered. 

On  writ  of  review  from  an  order  of  a  board 
of  supervisors  denying  a  petition  to  establish 
an  irrigation  district,  the  Invest^tion  is  lim- 


ited to  the  evidence  before  that  board  In  de- 
termhiing  whether  it  had  any  dlscreticm  to 

dismiss  the  petition. 

3.  Waters  and  water  ooersos  «s»225— Boarffa 
determlBatlon  os  oredlMiMy  ef  witnesses  and 
weight  of  tlie  evidence  held  ooaolaslva. 

On  writ  of  review  from  an  order  of  a  board 
of  supervisors  refusing  to  establish  an  irri- 
gation district,  the  determinations  of  the  board 
on  questions  of  weight  of  the  evidence  and 
credibility  of  the  witnesses  are  eondusiTe. 

4*  MandaMHS  ^28— Ofloe  of  writ  of  naadate 
stated. 

The  office  of  a  writ  of  mandate  ia,  not  to 
control  the  discretion  of  an  inferior  tribunal, 
but  to  compel  it  to  act  where  on^  one  course 
is  open  to  It  under  the  law. 

5.  Waters  and  water  ooarses  «=»225— Whether 
owners  of  town  lots  qualified  petitioners  for 
Irrigation  district  tield  question  of  fact. 

The  primary  purpose  of  St  1897,  p.  254, 
providing  for  the  establishment  of  an  irriga- 
tion district  on  petition  to  a  board  of  super- 
visors signed  by  a  majority  of  tiu  owners  fl< 
"lands  susceptible  of  Irrigation  from  a  commcm 
source,"  was  to  Irrigate  agricidtoral  lande;  but 
whether  owners  of  town  lote  were  qualified  pe- 
titioners in  any  particular  case  wad  a  question 
of  tact  for  the  board  of  supervlsora. 

6.  Waters  and  water  oonrsee  «=»225— Board  ef 
supervisor*  have  power  to  laclade  k  towa 
witma  Irrifatloa  dlsiriot 

A  board  of  supervisors  with  power  to  cre- 
ate irrigation  districts  on  petition  of  landown- 
ers have  authority  to  determine  whetlier  a 
town  will  be  benefibsd  water  for  irrigation 
and  may  include  it  witl^  the  boundaries  of  an 
irrigation  district. 

7.  Waters  and  wstar  eoarsae  «s»225— Reoerd 
held  to  authorize  oonelnsloH  ttiat  petitloa  for 
irrigation  distrlet  waa  net  algaetf  hy  majority 

ef  landowners. 
In  a  petition  to  a  l>oard  of  snpernaors  for 

the  establishment  of  an  Irrigation  district  un- 
der St  1S97,  p.  254,  and  amendatory  acts,  the 
record  held  to  authorize  the  board's  conclusion 
that  petitioners  bad  failed  to  maintain  the 
burden  of  proving  that  petition  was  signed  by 
majority  of  the  qualified  landowners. 

8.  Waters  and  water  ooarsee  «s>225— Slgsa- 
toree  to  petition  for  establlshmeflt  M  irri- 
gation dlfttriet  not  to  be  withdrawn  i^ter 
publication. 

Irrigation  Act  1  2,  providing  that  e^na- 
tures  to  a  petition  for  the  establishment  of  on 
irrigation  district  may  be  withdrawn  at  any 
time  before  publication,  imi^s  that  soch  ^ 
natures  may  not  be  withdrawn  thereafter. 

Petition  by  O.  W.  Chambers  againat  the 
Board  of  Supervisors  of  the  County  of  Te- 
liama.  From  an  order  denying  ttie  petition, 
the  petitioner  applies  for  wrU  of  review  and 
for  a  writ  of  mandate;  Denied. 

McCoy  A  Cans  and  W.  P.  Joimsoii,  all  ct 

Red  Bluff,  for  petitioner. 
Fred  O.  Pngh,  of  Red  Bhiff,  for  respondent 
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BURXETT,  J.  Petitioner  made  an  original 
application  to  this  court  for  a  writ  of  review 
(No.  2411)  to  annul  an  order  or  resolution  of 
tbe  board  of  superrlsors  of  Tehama  county 
denying  a  petition  for  the  organization  of  an 
irrigation  district  to  be  known  as  Ix)s  MoU- 
nos  Colony  irrigation  district,  and  later,  an 
application  for  a  writ  of  mandate  (No.  2452> 
to  require  the  board  to  adopt  a  suitable  reso- 
lnti<»i  determining  that  all  the  provisions  of 
the  Irrigation  Act  of  March  31.  1897  (Stats. 
1897,  p.  254),  and  the  amendatoiy  acts  have 
been  complied  with.  The  two  applications 
were  made  for  the  reason  that  petitioner  was 
In  doubt  as  to  whether  it  Is  a  case  for  certio- 
rari or  for  mandate,  and  it  was  stipulated 
at  the  hearing  herein  that  they  might  be  con- 
sidered together  by  Uils  court  and  covered  In 
one  opinion. 

Tbe  petition  to  'the  board  of  supervisors 
was  in  proper  form  and  was  published  as 
required  hy  the  statute.  A  written  opposition 
or  contest  was  filed  by  certain  property  own- 
ers within  the  proposed  district,  and  after  a 
public  hearing  the  board  d^ed  the  petition. 
Several  questions  have  been  discussed 
oounsd,  but  the  only  serious  controversy 
seems  to  be  as  to  whether  the  evidence  b&- 
fore  tbe  board  of  supervisors  showed  without 
anbstantial  conflict  that  the  petition  for  the 
organization  of  the  district  was  signed  by  the 
requisite  number  of  property  ownras  in  view 
of  section  1  of  said  act,  providing: 

"A  majority  in  number  of  the  holders  of  ti- 
tle or  e^Hidence  of  title  to  lands  susceptible  of 
irrigation  from  a  common  source,  and  b;  the 
same  system  of  works,  including  pumping  from 
snbsarface  or  other  waters,  such  holders  of 
title  or  evidence  of  title  representing  a  ma- 
jority in  value  of  said  lands,  may  propose  the 
organisation  of  an  Irrigation  ^strict,  under 
the  provisions  of  tUs  act." 

[1]  In  considering  this  question  there  can 
be  no  doubt  that  the  board  exercised  a  Ju- 
dicial functlm. 

"The  board  mast  hear  all  relevant  and  com- 
petent evidence  offered,  and  thereopon  deter- 
mine whether  or  not  the  petition  is  signed  by 
a  majority  in  number  of  the  holders  of  land 
within  the  proposed  district  susceptible  of  irri- 
gation from  the  same  source  or  system,  and 
whether  or  not  the  Isolds  held  by  such  signers 
represent  a  majority  in  valae  of  such  lands 
within  the  district.  •  •  •  This  scheme  pre- 
sents all  tbe  nsua]  elements  of  a  judicial  pro- 
ceeding, the  notice,  tbe  hearing,  the  taking  of 
evidence,  and  the  judgment."  Imperial  Water 
Co.  T.  SapervlK>rs,  162  GaL  14,  120  Pac.  780. 

[2]  We  take  It,  also,  that  in  the  determina- 
tion of  tbe  merits  of  these  applications  we 
are  not  to  try  any  issues  of  fact  that  were 
presented  to  the  board  of  supervisors,  but 
our  Investigation  is  limited  to  an  inquiry  as 
to  the  evidence  before  said  board  and  wheth- 
er, in  view  of  the  situation  as  then  and  there 
axistlng,  the  board  had  any  legal  discretifHi 
20I7P.^19 


to  dismiss  or  deny  tbe  petition.  Inglln  t.  Bop- 
pin,  156  GaL  483,  105  Pac.  682;  Harelsou  v. 
S.  San  Joaquin  Irr.  Dlst.,  20  GaL  App.  324, 
128  Pac.  1010. 

[3, 4]  If  there  was  any  substantial  evidence 
before  the  board,  or  there  was  any  ground  for 
a  rational  inference,  that  said  petition  was 
not  slsned  by  the  requisite  number  of  prop- 
erty owners,  and,  for  that  reason,  the  board 
decided  against  the  petitioners,  manifestly 
we  cannot  say  that  the  board  exceeded  its 
jurisdiction,  for  the  law  expressly  clothes 
the  board  with  the  authority  to  decide  that 
very  question  in  accordance  with  the  view 
entertained  by  said  board  of  the  weight  of 
tbe  evidence  and  the  credibility  of  tbe  wit- 
nesses. Likewise,  In  such  case  the  writ  of 
mandate  would  not  issue  because  its  office 
is  not  to  control  the  discretion  of  an  inferior 
tribunal,  but  to  compel  it  to  act  where  only 
one  course  Is  open  to  It  under  the  law;  in 
other  words,  to  require  that  said  tribunal  or 
officer  discharge  a  plain  ministerial  duty. 
These  proposiitons  need  not  be  discussed  any 
further,  as  they  are  elementary  and  not  dis- 
puted. 

What,  then,  was  the  situation  before  the 
board  In  relation  to  this  question?  Witboat 
reviewing  In  detail  the  evidence  as  to  the 
number  of  competent  and  qualified  signatures 
to  the  petition  we  may  accept  the  admission 
itf  petitioner  that  the'  number  is  140.  This 
Is  shown  by  the  supplementary  aflBdavlt  of 
H.  S.  Oans,  one  ot  tbe  attorneys  for  petition- 
ers, filed  with  the  board  on  October  17, 1921. 

[S,  S]  What  was  tbe  showing  as  to  the 
whole  number  of  qualified  property  owners 
within  the  proposed  district?  As  to  this,  it 
was  not  disputed  that  S19  names  appeared 
upon  the  assessment  roU.  From  this  niunber 
It  is  the  claim  of  petitioner  that  104  should 
be  deducted  because  they  were  the  owners  of 
lots  In  the  towns  of  Los  Mollnos  and  Dairy- 
vlWe.  If  such  deduction  were  made  we  would 
have,  of  course,  213,  of  which  140  Is  Obviously 
more  than  one-balf.  But  here  we  are  con- 
fronted with  the  omtention  of  reevKmdent 
that  the  showing  before  tbe  board  of  super- 
visors did  not  justify  any  such  deduction. 
Before  conddering  the  disputed  question  of 
fact.  It  is  well  to  note  tbe  peculiar  language 
of  the  statute  requiring  the  signatures  to  the 
petition  to  be  of  a  majority 'of  tbe  owners  ot 
"lands  susceptible  of  Irrigation  from  a  com- 
mon source."  It  does  not  necessarily  follow 
from  this  that  town  lots  should  be  excluded 
from  consideration.  The  primary  purpose  of 
the  act  is  to  accomplish  the  Irrigation  of  agri- 
cultural lands,  and  In  tbe  sense  In  which  the 
expression  is  used  In  the  statute  the  ordinary 
town  lot  should  not  be  classified  with  said 
lands ;  but  It  Is  true  that  some  town  lots  are 
of  such  size  and  put  to  such  use  as  to  require 
irrigation,  and  the  difference  between  such 
lots  and  agricultural  lands  would  be  wUy  one 
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of  degree  and  would  not  Justify  any  discrimi- 
nation. Whether  the  owners  of  the  town  lots 
should  be  deemed  qualified  petitioners  In  an? 
particular  case  would  be  a  question  d  fact  to 
be  determined  by  the  board  of  supervisors  to 
whose  discretion  the  Legislature  has  commit- 
ted it  It  Is  alao  true  fiiat  the  board  has  au- 
thority to  determine  whether  a  town  will 
as  a  ^<fle  be  boieflted  direcUy  by  water  for 
Irrigation  and  so  Include  It  within  the  bound- 
aries of  an  Irrigation  district  The  foregoing 
follows  from  a  cwaideration  of  the  statute 
and  the  decLriona  of  the  Supreme  Court  In 
Board  of  Directors  v.  Tregea,  88  CaL  884.  26 
Pae.  237;  In  re  Central  Irrigation  District, 
U7  CaL  382,  4»  Paa  864 ;  Imperial  Water 
Co.  T.  Superriflors,  162  CaL  14, 120  Pac.  780 ; 
La  Uesa  Homes  Go.  t.  La  Mesa,  etc  Irr. 
Dlst,  173  CaL  121. 159  Pac.  603. 

11}  Turning  to  the  record  before  the  board 
as  to  this  feature  of  the  case,  we  find  that 
petitioners,  after  describing  the  lands  to  be 
included  In  the  proposed  district  comprising 
some  12,000  acres,  alleged  in  their  petiticm: 

"That  said  lands  are  susceptible  of  irrlgatlMi 
from  the  common  sonrces  and  by  the  same  sys- 
tem of  works  mentioned  herein." 

This  allegation  was  not  challenged  by  the 
ATltten  objection  filed  by  the  cratestant  prop- 
erty owners  except  that  there  appeared  upon 
said  petition  "the  names  of  twenty-nine  per- 
sons who  are  the  owners  and  holders  of  the 
title  or  evidence  of  title  to  town  lots  in  the 
town  of  Los  Molinos  and  are  not  the  owners, 
or  the  holders  of  title  or  evldrace  of  title  to 
any  otber  lands  within  said  proposed  irri- 
gation district;  s:ild  town  lots  not  b^g 
agricultural  lands  and  not  being  lands  that 
will  be  benefited  by  Irrigation,"  and  the 
names  of  six  persons  "who  hold  the  title  or 
evidence  of  title  to  town  lots  in  the  town  of 
DanvUle."  There  was  thus  presented  an  Is- 
sue as  to  the  property  qualtflcation  of  only 
thlrty-flve  of  those  on  the  assessment  roll, 
and  while  It  may  not  be  that  petitioners 
would  be  estopped  from  showing  before  the 
board  that  a  larger  number  was  disqualified, 
yet  the  board  of  supervisors,  acting  as  a  Jn- 
didat  trlbunaL  would  be  Justified,  at  least 
where  no  proof  was  offered  to  the  contrary, 
in  assuming  that  as  to  the  rauainder  they 
were  owners  of  lands  susceptible  of  irriga- 
tion from  a  common  source.  And  we  find 
that  no  evidence  was  offered  before  the  board 
as  to  this  disquallflcation  except  as  to  those 
challenged  by  the  contestants,  and  the  effect 
of  the  showing  In  that  regard  Is  that  twenty- 
four  of  petitioners  were  Included  in  that 
class. 

It  Is  the  contention,  however,  of  pettttonor 
that  when  It  Is  shown  that  cert^  persons 
were  owners  ot  town  lots,  It  must  be  Inferred 
that  nicfa  lots  were  not  susceptible  of  Irrlr 
gallon  fr<nn  a  common  scource  and  the  own- 
ers were  therefore  disquallfled.  The  only  evi- 


dence before  the  board  shown  by  the  record 
as  to  this  la  die  f<dlowIng  testimony  of  H.  S. 
Oana: 

"^niat  ot  the  said  81&  persons  whose  names 
appear  upon  the  said  assessment  roD,  81  were 
assessed  apon  property  within  the  town  of 
Lob  Mohnos;  that  of  said  91  persons,  27  were 
signers  to  the  said  petition  for  organization 
of  district;  that  of  said  819  persons,  13  were 
assessed  upon  proper^  within  the  town  of 
Danville;  that  of  said  13  persons,  3  were 
signers  to  the  said  petition  for  oi^anixatioh  ot 
district;  that  taking  the  sam  ot  01  and  IS 
names,  to  wit.  104  names,  from  said  319  names, 
woald  leave  the  balance  of  21S  names  as  on  the 
assesement  roll;  that  4  of  said  27  persona  sit- 
ing said  petition  and  on  the  assessment  roll  for 
lots  within  the  town  of  Los  Molinos,  as  afore- 
said, were  also  on  the  said  assessment  roll  tor 
lands  not  In  said  town  ot  Los  Molinos  and  with- 
in the  boundaries  of  said  irrigation  district." 

There  was,  thus,  no  description  whatever 
of  the  character  or  ettent  of  the  property 
within  said  towns  not  resiresoited  cm  aald 
petition.  It  was  not  even  designated  as  kMa 
but  proper^,  and  It  would  not  be  unreason- 
able to  suppose  that  In  these  spansdy  popu- 
lated towns  or  villages  the  several  tracts  of 
land  may  have  beoi  of  c<mslderable  extent 
and  susceptible  to  irrigation.  However,  if 
we  concede  that  from  that  evidence  the  board 
of  supervisors  should  have  drawn  the  Infer- 
ence that  this  property  should  not  have  been 
Included  In  the  calculation  at  all,  there  Is 
nothing  to  show  that  the  owners  were  not  as- 
sessed upon  other  property  in  the  district 
whicti  should  be  so.  considered.  It  la  to  be 
observed  that  there  is  evidence  In  this  respect 
as  to  those  who  signed  the  petition,  but  not 
as  to  the  balance. 

It  is  not  to  be  disputed  that  the  burden  of 
proof  was  upon  petitioners  to  prove  every 
fact  that  lies  at  the  foundation  of  their  pro- 
ceeding. They  allege  and  were  required  to 
prove  that  their  petitloo  was  signed  by  a  ma- 
jority of  all  the  qualified  owners  of  iw<^rty 
within  the  proposed  district  This  involved, 
of  course,  the  two  considerations,  to  wit,  the 
number  of  eligible  names  on  their  petition 
and  the  whole  number  upon  the  assessment 
roll.  If  either  of  these  facts  was  left  to 
conjecture  or  was  not  estaUlshed  satisfac- 
torily, tills  court  cannot  say  that  the  board 
exceeded  its  Jurisdiction  or  violated  a  plain 
ministerial  duty.  As  we  view  the  record,  we 
cannot  say  with  any  degree  of  certainty  that 
more  than  24  names  Should  have  been  de- 
ducted, by  reason  of  the  ownoshlp  of  lands 
not  susceptible  to  Irrigation,  fr<nn  the  assess- 
moit  rolL  '  This  would  leave  28!^  and  the  140 
would  therefore  fall  short  of  the  required 
number. 

[I]  It  KppeBM  that  about  00  of  those  who 
signed  said  petition  filed  with  the  board,  at 
the  time  of  fiie  hearing,  a  written  appllcatlCHi 
to  have  their  names  withdrawn  and  stricken 
from  the  petition  npcn  the  ground  that  thej 
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signed  It  Quder  a  misapprehension.  Petitioner 
urges  tliat .  this  circumstance  jKrobably  In- 
flnenoed  the  t>oard  In  its  denial  ot  the  peti- 
tion. But  th«  said  Irrigation  Act  In  section 
2  ivovkles  that  "slgnatores  to  the  petition 
may  be  withdrawn  at  any  tbne  before  the 
pnbUcatioii  Is  commenced,  as  In  this  section 
reniilred,'*  etc.,  thereby  Implying  that  it  may 
not  be  done  thereafter.  Since  the  record  does 
not  sbow  to  tbe  contrary,  we  must  assume 
that  tbe  board  of  superrismrs  had  due  regard 
for  this  vorieSaa  of  tbe  statute  and  gave  no 
effect  to  tbe  attempted  wlthdrawaL  Indeed, 
flie  minutes  diow  the  ground  npon  which 
the  order  was  based  as  follows: 

"Whereas,  the  above  matter  having  been 
beard  by  tills  board  and  sTldence  oral  and 
docomentary  haviDg  been  Introdaced  and  it  ap- 
pearing therefrom  that  the  said  petition  does 
not  comply  wltb  the  reqalrements  of  an  act  ap- 
prored  Uar^  81, 1897,  and  the  sabsequent  acta 
amendatory  thereof  and  supplemental  thereto, 
in  that  said  petition  does  not  contain,  or  ]b 
Dot  cigDed  b;  a  majority  In  nimiber  of  the  hold- 
ers of  title,  or  evidence  of  title  as  regnlred  by 
said  act  and  the  amendments  thereto. 

'ftow,  therefore,  be  It  resolved,  that  It  Is 
the  sense  of  this  boari,  and  the  board  hereby 
finds,  as  a  fact,  that  aidd  petition  contains  less 
than  a  majori^  ot  the  holders  of  title  and  evi- 
dence of  title  as  shown  by  the  assessment  roll 
of  Tehama  eonn^  for  the  year  of  1921,  that 
the  said  petition  be,  and  the  aame  Is  hereby 
denied." 

We  tbink  It  cannot  be  beld  that  the  board 
acted  witbont  Jurisdiction  or  in  violation  of 
its  plain  dnty ;  and,  moreover.  If  it  ml^t  be 
said  ttiat  there  was  saflBdent  evidence  to  Jtu- 
iffy  a  conclusion  In  accordance  with  tbe  con- 
tention of  petitioner,  the  state  of  tbe  record  is 
such  that  wo  shoold  exercise  onr  discretion 
in  favor  of  respondent. 

Tbe  order  to  show  cause  In  each  case  Is 
dlsdiarged,  and  tbe  peremptoiy  writ  denied. 

We  coocor:  FINCH,  P.  J. ;  HART,  J. 


(57  CsL  Am.  MS) 

8CH0LE8  V.  8ILVIUS.  (Chr.  8688.) 

(District  Coort  of  Appeal,  Second  District, 
Division  2,  California.  April  19,  1922.) 

1.  EvMenoe  «==>24&— Excluding  attorney's  let- 
ter admitting  one-roarth  Interest  In  property 
ealy,  instead  of  one-half  olalmed,  error. 

In  an  action  to  estal>Ush  a  tmst  and  qniet 
title  to  a  one-ltalf  interest  in  real  property,  the 
ezelnsion  of  a  letter  written  bj  plaintiff's  at- 
torney burdened  with  the  admission  that  her 
interest  in  the  property  was  but  a  one-foorth 
was  error. 

2.  Evidasoo  «=»258 (2)— Letter  written  by  «t- 
toniay  heW  te  be  stterajiea  of  oilent 

In  an  action  to  establish  a  trust  and  quiet 
title  to  a  one-bait  Interest  In  a  parcel  of  real 


property,  evidence  Aeld  to  show  l&at  a  letter 
admitting  ownership  of  a  one-fourth  interest 
only  written  by  plaintiff's  attorney,  was  writ- 
ten nnder  her  express  direction,  and  that  it  was 
her  utterance,  and  not  merely  tiiat  of  her  coon- 
sal. 

Appeal  from  Superior  Court,  Los  Angelee 
County:  Charles  S.  Bnm^  Judg& 

Action  to  eetabUali  a  trust  and  quiet  title 
by  Grace  M.  Scholes  ai^lnst  T.  U.  Silvlu. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

SwUsat  &  Austin,  of  Los  Angeles,  and 
James  F.  HcBryde,  of  Glmdale,  for  anpel- 

lant 

Leon  R,  Tankwlch  and  Edward  H.  Allen, 
both  at  Los  Angeles,  for  re^ondent. 

WORKS,  J.  This  Is  an  action  to  establlsb 
a  tmst  In  a  parcel  of  real  property  and  to 
quiet  tltie  to  an  undivided  one-half  Interest 
in  it  The  com|daint  allies  that  upon  cw- 
tain  considerations  tbe  parties  bad  agreed 
to  take  title  to  the  property,  that  defoidant 
took  tltie  thereto  In  bis  own  name  in  sev- 
eralty, and  that  be  refused  to  conv^  to. 
plaintiff  her  one-half  interest  Plaintiff  had 
Judgment  and  defendant  appeals. 

It  Is  contended  by  appellant  that  the  trial 
court  erred  In  refusing  to  receive  a  certain 
letter  in  evidence.  The  missive  was  written 
by  respondent's  counsel  to  appellant  and  it 
was  offered  upon  tbe  theory  that  It  contained 
an  admission  that  respondait  Was  entitled 
to  but  a  one-fourth  Interest  in  tbe  property ; 
the  objection  to  its  reception  In  evidence 
being  that  It  was  but  an  offer  of  compromise. 
The  body  of  the  letter  follows : 

"Mrs.  Grace  Scholes  of  this  dty  has  retained 
me  to  protect  her  Interests  regarding  the 
property  located  at  3026  South  Hoover  street  in 
this  city  in  which  she  has  a  one-foorth  inter- 
est as  a  resolt  of  the  agreement  entered  into 
between  yon  and  Mrs.  Scholes  at  the  time  tbe 
property  was  purchased. 

"A  search  irf  the  records  In  the  conn^  re- 
corder's office  made  this  morning  discloses  the 
fact  that  no  transfer  of  AIs  proper^  baa  been 
made,  and,  miless  I  rective  a  written  assor- 
ance  from  yon  by  return  mail  that  you  intend  to 
live  up  to  your  agreement  to  the  extent  that 
she  may  be  allowed  to  occupy  the  property  at 
least  until  such  time  as  the  sum  of  $325  shall 
have  been  applied  as  rent  at  the  rate  of  $25 
iwr  month  for  the  apartment  I  am  instructed 
to  file  an  action  to  have  her  declared  an  own- 
er in  said  property  to  the  extent  of  one-foortb 
Interest 

"The  anm  of  $325  la  arrived  at  by  using  the 
svm  of  $8,C00  as  the  aetnal  value  of  the  prop- 
erty.   Mrs.  Scholes  Is  willing  to  settle  the 

whole  matter  on  the  above  basis;  that  is,  that 
she  he  allowed  to  occupy  the  premises  on  the 
basis  of  $25  per  month  rent  so  long  sb  any 
part  of  the  said  sam  of  $325  still  remains  due 
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her;  otherwise  we  wfll  commence  anlt  for  an 
interest  in  th?  property.** 

It  sbould  be  observed  !□  explanation  of  this 
letter  that  the  mention  of  the  flgnrea  con- 
tained In  It  and  the  offer  of  appellant  to 
accept  an  occupancy  of  the  premises  in  Battle- 
ment of  her  claim  to  an  Interest  In  the 
property  all  arose  from  certain  negotiations 
which,  according  to  the  testimony  of  appel- 
lant, had  preceded  the  final  agreement  to  ac- 
quire the  place.  It  Is  strikingly  apparent 
from  a  perusal  of  the  letter  that  It  is  bur- 
dened with  the  admission  that  respondent's 
Intei'est  In  the  property  was  but  a  one-fourth 
interest.  The  only  question  to  be  considered 
is  whether  the  admission  Is  one  whicb  may 
be  termed  an  independent  admlssltm.  Wheth- 
er It  Is  so  appears  to  us  to  be  settled-  by 
Rose  T.  Rose,  112  Cal.  341,  44  Pac.  66S.  The 
exact  nature  of  the  paper  which  was  received 
in  evidence  in  that  case  is  not  dlsdosed 
by  the  opinion  of  the  Supreme  Court,  but  we 
bave  exaDilned  the  record  on  appeal  in  the 
litigation  and  have  ascertained  its  contents. 
The  case  was  a  divorce  case  and  one  of  the 
questions  for  determliui'tlon  was  whether 
certain  iwoperty  was  the  community  estate 
of  the  parties.  The  paper  mentioned  was 
signed  by  the  husband.  It  opened  with  the 
assfflrtlon: 

"I  and  Maria  M.  Bose  are  husband  wife  [sic], 
and  are  owners  of  the  following  community 
preperty,  and  wlddi  constitntea  all  the  prop- 
erty that  I  have  or  own  in  my  own  name  or 
otherwise.*' 

There  was  next  a  statement  that  the  two 
could  not  longer  live  happily  as  man  and 
wife,  followed  by  an  offer  to  divide  all  the 
'  property  describing  It,  equally  with  the  wife. 
In  disposing  of  the  question  as  to  the  ad- 
missibility of  the  paper  the  Supreme  Court 
said: 

"The  court  did  not  err  In  admitting,  on  the 
issue  as  to  the  character  of  the  property,  the 
paper  signed  by  defendant,  in  which  he  of- 
fered to  divide  the  property,  and  described  it 
as  eommunity  property.  It  was  admitted  solely 
on  the  question  as  to  whether  the  property 
was  community  or  separate,  and  for  Uiis  pur- 
pose it  was  proper  as  a  declaration  by  the 
defendant,  even  conceding  that  the  paper  is  to 
be  re^rded  as  an  offer  of  compromiBe.  The 
declaration  as  to  the  community  character  of 
the  property  was  not  easential  to  the  purposes 
of  the  eoKipromlse,  and  is,  therefore,  not  to  be 
regarded  as  a  concession  made  for  that  pur- 
pose. While,  therefore,  lt>  would  not  be  com- 
petent to  admit  an  oifer  of  compromise  as  stich, 
the  declaration  therein  of  facts  involved  in  the 
controversy  which  are  not  mere  concessions 
made  for  the  purpose  of  such  offer,  but  are 
statements  of  independent  facta,  are  admis- 
slbie  against  the  party  mailing  them. 

'The  rule  is  thus  sUted  by  Mr.  Bice:  *It  is 


(Cal, 

never  the  intention  of  the  law  to  sbnt  oat  the 
trutli,  but  to  repel  any  inference  which  may 
arise  from  a  proposition  made,  not  with  the 
design  to  admit  the  existence  of  a  fact,  but 
merely  to  buy  one's  peace.  If  an  admiaaion, 
however,  is  made  because  it  is  a  fact,  the  evi- 
dence to  prove  is  competent,  whatever  motive 
may  have  prompted  to  the  declaration.  But, 
if  the  party  admits  a  particular  item  in  an  ac- 
count, or  any  other  fact,  meaning  to  mafae  the 
admission  as  being  true,  this  is  good  evidence, 
although  the  object  of  the  conversation  was  to 
compromise  an  existing  controversy.'  1  Bice 
Ml  Evidence,  495." 

[1]  It  seems  clear  that  Rose  t.  Rose  Is  In 
point  here.  In  fact,  If  there  is  any  difference 
between  that  case  and  this,  It  operates 
against,  rather  than  In  favor  of,  respond^t. 
The  statement  of  Rose  that  the  property  men- 
tioned by  him  was  community  proi)erty  bore 
a  closer  relation  to  his  proposition  tor  a 
division  of  It.  than  respondent's  statement 
that  she  had  but  a  one-fourth  interest  In 
the  property  in  question  here  bears  to  her 
offer  to  accept  an  occupancy  of  It  In  lieu 
of  an  int«%st  In  common  in  it  We  are  sat- 
isfied that  the  court  erreH  In  excluding  the 
letter. 

[2]  Respondent  contends  that  the  communl- 
cation  was  inadmissible  because  It  was  writ- 
ten by  her  counsel,  and  not  b^  herself.  There 
are  two  conclusive  answers  to  this  conten- 
tion. In  the  first  place,  the  point  was  not 
raised  in  the  trial  court,  the  only  objection 
to  the  letter  b^g  that  It  was  an  offer  of 
compromise;  secondly,  the  letter  was  Identi- 
fied by  respondent  herself  wblle  under  cross- 
examination,  and  the  offer  of  it  was  based 
ui>on  ttat  Identification.  Tbe  tesHntoiv  on 
tbls  head  was  as  follows: 

'  "Q.  Now,  yon  employed  Mr.  Allen  [her  coun- 
sel] to  adjust  this  matter  for  you?  A.  To  ad- 
just this  matter;  yes;  because  I  thought  he 
[appellant]  was.  trying  to  cheat  me  out  of  my 
property.  Q.  And  you  explained  to  Mr.  Allen 
fully  all  the  facts  and  circumstances  of  tbe  sur- 
rounding case?  A.  I  did.  Q.  And  at  your 
suggestion  and  with  your  consent  Mr.  Allen  as 
your  agent  wrote  Mr.  Silvius  a  letter  asking  a 
settlement  of  the  matter?  A.  He  tried  to 
compromise,  which  fsiled.  Q.  Ton  antliorised 
tbe  writing  of  the  letter.  Do  yon  know  Aether 
or  not  this  is  the  letter  that  he  wrote  (pasidng 
letter  to  the  witness)  ?  A.  It  Is.  Mr.  Austin: 
We  ash  that  that  be  received  as  Defendant's 
Exhibit  1.  A.  (continuing).  I  bad  this  letter 
written  when  I  thought  the  property  was  B(rid." 

It  is  apparent  from  this  examination  that 
the  letter  was  written  under  the  exiiress  di- 
rection of  respondent,'  and  that  It  was  her 
utterance,  and  not  merely  that  of  her  counsel. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur :  FXNIjATSON,  P.  X;  OBAIO,  X 
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YARHOLA  V.  DULING,  Conaty  Jado*,  at  al. 
<N0.  I2S36.) 

(Suprema  Court  of  Oklahoma.  Hay  16,  1922.) 


(BvUabMt  in  the  OovrL) 

1.  lailaM  i>  1  Act  bali  to  iraat  no  powar 
tr  aatkority  to  probate  attoraey  to  rapraseat 
fall-blood  ad  ait  Ineempeteat  ladlaa. 

Section  6  of  the  Act  of  Congrcaa  approved 
Ifay  27.  1S06,  86  BUt.  812,  defines  the  datiea 
and  powers  of  the  local  repreaentatiTe,  now  of- 
fidaUy  known  a*  probate  attorner,  but  grants 
him  no  power  or  aathority  in  his  official  capaci- 
ty to  repreaent  full  blood  adult  Indiana  of  the 
Five  Civilized  Tribes,  although  incompetent,  in 
court  proceedings  when  their  unrestricted  lands 
or  funds  are  involTOd. 

2.  iBdIaao  <8»23— Devise  of  restricted  fuada 
by  will  parsaaat  to  aol  of  CoagnM  aperatei 
to  roaiove  reatriotlons. 

A  devise  of  the  restricted  funda  by  will, 
made  by  a  fnU-blood  member  of  the  Five  Civ- 
ilized Tribea,  poraoant  to  the  act  of  Congress, 
operates  as  a  removal  of  restrictions  on  said 
funds,  and  the  devisee  takaa  said  funda  free 
from  restrictions. 

S.  lasane  person  «»I02— Wbert  guardlaa  baa 
failed  or  refneed  to  appeal,  laoonpetept  may 
^poal  by  next  friend. 
The  general  rule  is  that  a  next  friend  hsa 
no  standing  to  prosecute  an  api>eal  where  the 
intereat  of  the  incompetent  are  protected  by 
guardian;  thia  general  rule  la,  however,  subject 
to  certain  exceptions,  and  there  are  cases 
where  the  Incompetent  may  appeal  by  next 
friend  notwithatanduig  the  general  rule.  Beld, 
under  the  facts  as  stated  in  the  v^laian,  the 
general  mle  doea  not  apply. 

4.  Prohibition  «s»IO(l)— Writ  proper  where  In- 
ferior eenrt  attanpto  axoeaslve  and  onantbor- 
bed  applkatlon  of  JadMal  forea. 
Prohibition  la  the  proper  remedy  where  an 

Inferior  court  is  attempting  to  make  an  exces- 
sive and  unauthorized  application  of  judicial 
force  in  a  caae  otherwise  properly  cogi^ble 
by  It 

fi.  Prohlbltloi  «s»IO(t)— Will  llo  to  rtotraln 
Inferior  conrt  from  eaforolDo  order  reqnIrlaB 
exeasalve  snparsedeaa  bond. 

The  action  of  the  county  court  fixing  the 
supersedeas  bond  of  an  incompetent  at  $65,000 
when  the  incompetent  desired  to  appeal  by  his 
next  friend,  from  an  order  of  said  court  au- 
thorizing the  guardian  of  the'  incompetent  to 
loan  $50,000  worth  of  Liberty  Bonda  upon  a 
oote  secnred  by  real  eatate  mortgage,  is  exces- 
sive, and  when  it  haa  the  force  and  effect  of 
deprtving  tiie  incompetent  of  an  appeal,  the 
same  constitatea  an  unwarranted  appUcation 
of  judidal  force  In  a  case  otherwise  properly 
cognisable  by  said  court,  and  prohibition  will 
lie  to  restrain  said  inferior  frtmi  enforcing  said 
order. 

Original  action  by  Cussehta  Tarhola,  an 
IncoDipetent,  by  Dudley  Ba^  probate  attor- 
ney, and  next  friend,  against  S.  A.  Duling, 
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County  Judge  for  Okfuskee  County,  and  H. 
A.  Dolen  and  another,  joint  guardians,  for 
writ  of  prohibition.  Ordered  that  alterna- 
tive writ  be  made  permanent,  and  the  coun- 
ty judge  and  the  guardians  be  prohibited 
from  proceeding  further  on  orders  heretofore 
made  on  guardian's  applications. 

Dudley  Buell,  of  McAIester.  for  plaintiff. 
Sid  White  and  B.  S.  Gate,  both  of  Ofce- 
mah,  for  defendants. 


Mt^EILL,  J.  This  li  an  original  action 
commenced  In  thia  conrt  by  Cussebta  Tar- 
hola, an  Incompetent,  by  Dudley  Bu^,  i«o- 
bata  attorney  and  nest  ftiend,  against  S.  A. 
DuUng,  coun^  Judge  for  (^foskee  county, 
H.  A.  Dolen  and  H.  0.  House,  joint  guardi- 
ans of  GussAte  Xarhola.  The  petition  al- 
leges that  the  plaintiff  Is  a  tnll-blood  Oeetk 
Indian  whose  restrictions  bare  not  beoi  re- 
moved, and  was  declared  an  Incompetent  by 
tbe  county  court  of  Okfuskee  county  in  1918, 
and  H.  A.  Dolen  and  H.  O.  Hoase  are  reg- 
ularly appointed  guardians.  It  Is  alleged: 
The  plaintiff  has  a  large  estete  amounting 
to  approximately  $190,000,  a  porUon  of 
which  came  to  him  by  will.  That  $160,000 
of  said  estate  conslste  of  United  States  Lib- 
erty Bonds.  The  petition  alleges  that  cer- 
tain parties  filed  an  application  with  tbe 
county  court  of  Okfuskee  county,  seeking  an 
order  to  permit  the  guardlana  to  loan  $50,- 
000  worth  of  Liberty  Bonds  to  the  api;^- 
cants,  and  that  applicants  be  permitted  to 
secure  said  loan  by  note  and  mortgage  upon 
certain  real  estate.  Tb&t  said  application 
was  set  for  hearing,  and  the  plaintiff,  al- 
though an  Incompetrat,  filed  objection  to  the 
making  of  said  loan  for  tbe  reason  he  con- 
^dered  the  Llber^  Bonds  a  safe  investment 
At  the  hearing  the  court  announced  he  would 
make  an  order  permitting  tbe  guardian  to 
make  the  loan  of  said  bonds  and  to  take  as 
security  thereof  applicant's  note  and  mort* 
gage  bearing  interest  at  tbe  rate  of  7  per 
cent  That  the  probate  attorney  appeared 
for  the  Incompetent,  in  bis  official  capacity, 
and  also  as  next  friend  of  said  incompetent, 
and  gave  notice  of  appeal  The  judge  ad- 
vised the  plaintiffs  in  this  action  if  they  de- 
sired to  appeal  from  the  OTder  permitting  the 
loan  be  would  fix  the  supersedeas  bond  tn 
the  sum  of  $15,000.  and  if  they  desired  a 
stay  of  said  proceedings  and  prevent  tbe 
loan  at  said  bonds.  It  would  require  an  ad- 
ditional bond  in  the  sum  of  $50,000  or  a  bond 
in  tbe  total  stun  of  $65,000. 

The  petition  alleges  there  was  another  ap- 
plication made  for  a  loan  of  the  same 
amount  of  bonda,  and  the  court  made  the 
same  order  and  fixed  the  supersedeas  bond 
in  that  proceeding  in  the  sum  of  $65,000. 

It  is  next  alleged  that  the  bond  Is  exces- 
sive, and  tbe  plaintiff  is  an  incompetent  and 
under  guardian,  and  it  Is  impossible  to  per- 
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feet  such  a  bond,  and  that  the  flzlnc  of  the 
snpenedeaa  bond  In  aald  amonnt  courtltateB 
on  nnwarranted  and  arbltrarj  tue  of  jndl- 
dal  power  upon  behalf  of  the  court  and  Oiat 
prolfibitlon  Is  the  vr&pes  remedy  to  prevent 
such  unauthorized  awUcatlon  of  audi  Judi- 
cial f<no&  This  court,  upea  On  filing  of 
the  petition  her^  and  prop«  shorrtng'  why 
the  cause  was  commenced  In  this  court, 
issued  an  altematfTe  writ  of  prohlbltton 
against  the  county  Judge  and  the  guardians. 
The  defendants  died  an  answer  and  response 
to  the  altematlTe  writ  TtSa  answer  raises 
certain  questions  of  fact,  and  also  questioned 
the  right  and  authority  at  the  plainUff  as 
probate  attorney  In  his  ofllclal  capacl<7  to 
appeal  from  the  order  of  the  county  court  or 
to  represent  the  Incompetent  In  this  proceed- 
ing, for  the  reason  that  the  funds  to  be 
loaned  came  to  the  plalntUf  by  will,  and  are 
unrestricted,  and,  the  same  being  unrestrict- 
ed, the  probate  attorney  In  his  oOMal  ca- 
pacity bad  no  authority  to  retvesoit  the 
incompetent  In  a  transaction  where  his  un- 
restricted funds  are  involved.  Tba  answer 
admitted  that  the  conrt  made  the  order  au- 
thorizing the  loaning  of  said  funds,  and  the 
court  fixed  the  bond  In  the  sums  heretofore 
stated.  The  plaintiff  admits  the  funds  were 
acquired  by  him  by  will  executed  by  a  re- 
stricted Indian,  in  compliance  with  the  acts 
of  Oorigress. 

[1]  We  will  first  consider  the  questlOh  of 
whether  the  probate  attorney  In  his  official 
capacity  has  any  power  or  authori^  to  ap- 
pear for  the  Incompetent  In  this  conrt,  or 
had  any  such  authority  to  appear  In  the 
county  court.  In  his  official  capacity,  for  the 
reason  the  funds  attempted  to  be  loaned 
were  unrestricted,  It  being  contended  the 
United  States  nor  Its  agents  have  any  su- 
pervisory control  over  said  funds.  Section  6 
of  the  act  of  May  27,  19(W  (32  Stat  812),  in 
referring  to  the  Jurisdiction  of  the  probate 
court  and  empowering  the  Secretary  of  the 
Interior  to  appoint  local  representatives 
commonly  known  as  probate  attorneys  to  ad- 
vise and  aiqpear  for  members  of  the  tribes, 
said: 

"And  snch  representativea  of  the  Secretary 
of  Interior  are  further  authorized,  and  It  1b 
made  their  duty,  to  counsel  and  advise  all  allot- 
tees, adult  or  mioor,  having  restricted  lands  of 
all  their  legal  rights  with  reference  to  tbeir 
restricted  lands  without  charge  •  •  •  and 
at  the  request  of  any  allottee  having  restricted 
land  he  shall  *  •  *  prosecute  an  sppeal 
thereof  to  cancel  and  annul  any  deed,  convey- 
ance, mortgage  or  lease  •  •  *  or  any  other 
incumbrance  of  any  kind  or  character  made  or 
attempted  to  be  made  or  executed  In  violation 
of  this  act  or  any  act  of  Congress  and  to  take 
all  steps  necessary  to  assist  said  allottee  In  ac- 
quiring and  obtaining  possession  of  their  re* 
stricted  lands." 

The  different  aK>roprlatlon  acts,  appn^ri- 
attng  money  for  the  payment  of  probate  a^ 


tomeys,  must  all  be  construed  In  connection 
wltti  the  above  act,  and  the  abvn  act  refers 
only  to  the  restricted  lands  and  funds  at 
adults.  Tarlwla  being  an  adnlt^  altiMoi^  an 
incompetent,  the  Secretary  of  Interior  and 
Its  reinresentatiTes  hare  snperrlKMry  omtrol 
only  over  the  restricted  lands  or  restricted 
funds.  See  Barlow  t.  Soldofaky  (OkL)  202 
Pac.  1000;  McElnney  t.  Blnford.  81  OkL  106, 
197  Pac.  480:  Cocbran  t.  Tecfhee.  40  OkL  8S2, 
188  Paa  SOS ;  Armstroiu;  t.  Phillips,  82  <M. 
182.  108  Pac.  490. 

[2]  The  next  quratlon  for  con^deratlon  Is 
whethw  ttie  funds  sought  to  be  loaned,  being 
acquired  hy  Tarhola  by  wlU,  are  unrestrict- 
ed. TtB  Supreme  Court  of  the  United  States 
In  the  case  of  ta  Motte  r.  U.  S.,  254  U.  S. 
670,  41  Sup.  Gt  2<H,  60  U  Ed.  410,  held  In 
substance  that  the  devisee  of  restricted  land 
by  will,  approved  according  to  the  act  of 
Congress,  operates  as  a  conveyance  of  the 
land  free  of  restrictions.  By  applying  the 
same  principle  to  restricted  funds  that  were 
devised  by  will,  executed  in  accordance  with 
an  act  of  Congress,  the  devisee  would  take 
the  same  free  of  restrictions.  See,  also,  Mc- 
Kinney  r.  Blnford,  supra,  and  Barlow  v. 
Soldofsky.  supra.  We  think  the  position  of 
the  defendant  la  well  taken,  and  the  probate 
attorney  In  his  ofi9teial  capacity  has  no  au- 
thority to  appear  in  this  case,  nor  did  ho 
have  such  right  or  authority  to  appear  in 
the  county  court  In  his  official  capacity,  for 
the  reason  the  funds  were  unrestricted  an^ 
not  under  the  supervision  or  control  of  any 
agency  of  the  United  States. 

[8]  It  Is  next  contended  that  the  Incompe- 
tent could  not  appeal  from  the  order  of  the 
county  court  by  his  next  friend  nor  prosecute 
this  action  by  his  next  friend  because  said 
proceedings  must  be  taken  by  his  guardian. 
In  support  of  this  contention,  the  defendants 
dte  the  case  of  Clark  v.  De  Graffenreid,  64 
Okl.  177,  166  Pac.  786.  We  cannot  agree 
that  this  case  supports  that  contention.  64 
OkL  170, 166  Pac.  788  the  court  states  as  fol- 
lows: 

"Althongh  a  next  friend  ordinarily  has  no 
standing  to  prosecute  an  appeal  where  the  in- 
terests of  the  minor  are  protected  by  a  guard- 
ian (Lawless  v.  Reagan,  128  Mass.  592;  B.  B. 
V.  E.  C.  B.  28  Barb.  [N.  T.]  299),  there  are  cas- 
es in  which  minors  having  guardians  may  ap- 
peal notwithstanding  this  general  rule  (Pat- 
terson V.  Millions*  Adm'i,  Ky.  Law  Rep.  638; 
MiUer  j.  Cabell,  81  Ky.  178,  4  Ky.  Law  Rep. 
962;  Williams  v.  Cleaveland.  76  Conn.  426,  56 
Atl.  850;  Davidson's  Appeid.  1  Boot  [Conn.} 
275). 

In  the  case  of  Williams  CSeavdand,  76 
Conn.  426,  66  Atl  860,  sninra,  the  court  has 
a  very  dabwate  discussion  of  this  question, 
and  in  ttie  body  of  the  <qdnlon  states  as  fol> 

lows: 

"When  a  general  guardian  has  been  appointed 
by  a  court  of  probate,  he  Is  usually  ths  proper 
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penon  to  repretent  tbe  Infant  plaintiff  In  ancli 
Mtion.  BQt  there  are  fireqnenflj  ca«e«  when 
the  Infant  may  properly  ane  by  next  friend, 
notwithstanding  the  exiatenee  of  anch  cnardian, 
aa  when  the  gnar^n  la  abaent,  or  la  nnwUIing 
or  nuable  to  institute  or  proaecnte  the  required 
action  or  appeal;  and  especially  when,  thoagh 
declining  to  take  such  a(;tion  himself,  he  doea 
not  forbid  such  proceeding,  or  when  he  is  dis- 
qaalified  by  interest  hostile  to  that  of  the  In- 
fant,  or  is  for  other  reasona  an  Improper  or 
nnsnltalde  person  to  proaecate  snch  actlona  in 
behalf  of  the  ward.  In  anch  caaea,  and  in  the 
absence  of  any  statute  reqnirinK  Infimta  to  ane 
br  probate  guardian,  there  aeema  to  be  no  good 
reason  why  actiona  and  appeals  may  not  at 
least  be  commenced  by  sn  infant  by  next 
frieod." 

A  long  line  of  cases  Is  oltsd  to  support  this 
proposition. 

In  the  Instant  case  Tarhola  la  an  Incompe- 
tent, and  had  been  bo  adjudged  by  the  coun- 
ty court,  and  guardians  were  appointed  to 
rqirea^t  him.  Th»  snardlan  failed  to  ap- 
peal, and  in  fact  refused  to  aEv«al* 
bola  himBelf  desired,  to  aiK>eal  from  the 
order  of  the  county  court,  and  gave  aa  his 
reasona  that  Oie  liberty  Bonds  were  a  safe 
IsTestment,  and  the  return  derived  there- 
from was  suffldeat  to  support  him.  This 
conrt  In  the  case  of  In  re  Hickory's  Qoardi- 
anshlp,  75  OhL  79,  182  Pac.  233.  In  the  flftih 
lyllabin,  stated  as  Allows; 

*^eoretleany  epea6ing,  a  minor  has  no  ca- 
pfldty  at  an  to  Jadge  what  Is  beat  for  blm  or  bis 
estate;  bat,  practically  speaking,  when  a  minor 
is  of  an  age  approadiing  majority  and  has  had 
the  benefits  of  an-  education,  he  may  suggest 
facta  and  viewa  of  policy  worthy  of  considera- 
tion by  a  court  In  the  exercise  of  ita  discre- 
tion, and,  if  worthy  of  consideration,  should  be 
giTeu  great  weight." 

We  can  see  no  reason  why  this  should  not 
apply  to  a  full-blood  Indian,  although  In- 
competent to  manage  his  own  estate,  but 
when  he  has  sufficient  Intellect  to  advance 
the  Idea  above  stated,  It  should  be  worthy 
of  consideration  for  the  court,  and  be  given 
great  weight  The  court  would  not  be  bound 
to  follow  his  su^estlons,  but  If  he  desired  to 
appeal  through  a  next  friend  wheh  his  guard- 
ian refuses  be  should  be  given  that  oppor- 
tunity, without  being  required  to  give  a  bond 
that  has  the  force  and  effect  of  denying  him 
an  appeaL  We  do  not  mean  to  say  that  In 
every  instance  he  may  appeal,  but  in  a  case 
where  the  questions  involved  are  of  so  much 
importance  as  the  one  In  the  case  at  bar, 
and  the  power  and  authority  of  the  court  to 
make  the  orders  made  are  doubtful,  Qiat 
light  should  not  be  denied  blm. 

t4,  i]  Tbe  only  questions  now  necessary  to 
consider  are  whether  the  acts  of  the  county 
court  amotmted  to  an  unauthorized  applida- 
tlon  of  Jifdldal  force  In  a  case  otherwise 
ci^Izable  by  It,  «nd,  should  the  writ  of  pro- 
hibition be  made  permaneot,  to  ivevent  axh 


unautliorized  u^Ucatlon  of  Judicial  force. 
It  Is  so  apparent  that  the  fixing  of  the  su* 
persedeas  bond  In  the  sum  of  |65,000  to  be 
given  by  an  Incompetent  when  attempting  to 
appeal  by  his  next  friend  from  this  kind  and 
character  of  an  order  Is  so  excessive  that  It 
amounts  to  d^iylng  to  him  the  right  of  ap- 
peal. Tbexe  la  no  damage  that  could  be  suf- 
fered by  virtue  of  the  appeal,  and  in  a  case 
where  the  jurisdiction  of  the  authority  of  the 
court  la  questionable  the  bond  should  be 
simply  a  nominal  bond  to  cover  the  costs. 
No  one  could  suffer  unless  It  would  be  the 
Incompetent.  The  oa\y  difference  would  be 
the  difference  In  the  amount  of  Interest  that 
would  be  derived  for  the  benefit  of  the  estate 
of  the  incompetent,  and  hi  doing  this  It  must 
also  be  considered  there  Is  some  hazard  In 
taking  the  note  and  mortgage.  The  same 
also  necessitates  a  greater  expuise,  and 
whether  the  actual  Income  of  the  Incompe- 
tent would  be  greater  may  be  a  question  that 
Is  not  free  from  doubt. 

The  appeal  bond  in  the  Instant  case  should 
not  have  exceeded  the  sum  of  $500,  and 
when  the  conrt  fixed  the  same  at  such  an  ex- 
cessive amount,  It  baa  the  force  and  ^ect 
of  denying  an  appeal,  and  constitutes  an  un- 
warranted and  arbitrary  use  of  judicial 
force  such  that  a  court  will  enjoin  by  prohi- 
bition. Such  was  the  holding  of  this  conrt 
In  the  case  of  Martin  v.  O'Reilly,  81  OkL 
261,  200  Pac  687,  where  the  court  stated  In 
the  third  syllabus  as  follows: 

*^e  action  of  a  coonty  court  dtting  in  pro< 
bate  In  appointing  a  guardian  tor  an  alleged 

incompetent  without  notice,  and  without  the 
alleged  incompetent  being  present,  and  without 
a  full  and  fair  hearing  upon  the  petition,  and 
setting  an  appeal  bond  in  the  sum  of  $7,600 
upon  notice  by  the  alleged  incompetent  of  her 
intention  to  appeal  from  said  order  appointing 
a  guardian,  such  action  of  the  court  constitutes 
an  unwarranted  and  art>itrary  use  ot  judicial 
power,  and  prohibition'  is  the  proper  remedy  to 
prevent  snch  unauthorized  appUoitfon  of  such 
judicial  force." 

Whether  the  appeal  could  be  p^ected  at 
this  time  by  the  trial  court  reducing  the 
bond  would  likewise  be  a  question  that  IS 
not  free  from  doubt  The  question  Involved 
regarding  the  loaning  of  the  Liber^  Bonds 
Is  a  new  question  In  this  Jurisdiction,  and  as 
far  as  we  know  has  never  been  passed  upoti 
by  any  court  and  before  this  court  passes 
up<Hi  the  same  the  matter  should  be  proper- 
ly presented  and  briefed  la  a  prop»  case 
appealed  In  the  r^Iar  manner.  Whether 
the  county  court  has  poww  and  authority 
to  make  an  order  authorizing  the  guardian 
to  loan  Liberty  Bonds  and  to  take  theref(H« 
security  Is  a  question  that  is  not  free  from 
doubt  and  up<»  whidi  tills  court  will  ex- 
press  no  oidnlon. 

It  Is  ordered  that  the  alternative  writ  be 
made  permanent,  and  the  county  Judge  and 
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the  guardians  be  prohibited  from  proceed- 
ing further  with  the  orders,  heretofore  made^ 
on  the  abore  applications. 

PITCHFORD.  V.  O.  J.,  and  JOHNSON, 
NICHOLSON,  MIUiER,  and  EENNEMAR, 
JJ..  concur. 

(86  Okl.  l&l) 

BROADWELL  v.  BOARD  OF  COM'RS  OF 
SEQUOYAH  COUNTY.   (No.  10707.) 

(Supreme  Court  of  Oklahoma.  Kay  19,  1022.) 

(SpUabua  bjt  1A<  Court.) 

1.  CouBtle»  «=>69(l)— Before  offleer  oaa  draw 
from  treaMry  for  coaiponsatloi,  ho  mnat 
have  some  ooastltntioaal  or  tfatitery  provl- 
aioB  aathorlzlog  It. 

Before  a  county  officer  can  rightly  draw 
money  from  the  county  toeasnry,  either  for 
salaries,  fees,  expenses,  or  extra  compenea* 
tion,  be  must  be  able  to  point  to  some  constitu- 
tional or  statutory  provision,  or  some  lawful 
contract,  either  express  or  implied,  that  jus- 
tifies hia  claim  to  audi  money. 

2.  Rooord  held  to  roqafro  rovorsal  and  ranaad 
of  ease  witii  dlreotlom. 

Record  examined,  and  judgment  of  the 
trial  court  reversed  and  cause  remanded,  with 

direction. 

(Aiditional  Sylla&w  by  ARfoHoI  Staff.) 

3.  costs  «=3l74(2)— Clatn  of  ooanty  ofork  for 
servlees  aot  pravlM  for  Iqr  atatato  hold  not 
allomrable. 

BeT.  Lews  1910,  {  3207,  fixing  fees  allowed 
county  derlts,  does  not  contain  a  provision  de- 
fining services  for  making  e  certified  copy  of 
claim  or  provide  for  any  compenaatton  there- 
for, and  such  is  not  allowable. 

Appeal  from  District  Court,  Seqaoyah 
County;  E.  B.  Am(^d,  Judge. 

George  B.  Broadwell  appealed  from  the 
board  of  county  commissioners  of  Sequoyah 
county  to  the  circuit  court,  which  disml^ed 
the  appeal  at  the  cost  of  plaintifr,  and,  from 
a  judgment  and  decree  orerroling  plaintiffs 
motion  to  retax  certain  costs,  the  plaintiff 
appeals.  Judgment  of  tlie  trial  court  re* 
versed,  and  cause  remanded,  with  direction 
to  proceed  in  accordance  with  views  ex- 
^essed  in  opinion. 

T.  L.  BrowOt  of  Tulsa,  tax  plaintiff  In  et^ 
rw. 

JOHNSON,  J.  Plaiatlfl  In  error  prose- 
cutes this  ai^eal  from  the  district  court  of 
Sequoyah  county  to  reverse  the  jndgmrat 
and  decree  the  district  court  In  orerniUng 
the  motion  of  the  plaintiff  to  retax  certain 
costs  assessed  against  him  In  a  proceeding 
then  pending  in  the  district  court  of  said 
county  tm  an  appeal  from  the  board  of  coun- 
ty commissioners  ot  Sequoyah  coaoty,  which 


said  appeal  from  the  said  hoard  of  county 
commissioners  having  been  dismissed  at  the 
cost  of  plaintiff  In  error  by  the  district  court 
The  record  discloses  that  the  plaintiff  In 
error  on  the  1st  day  of  March,  1022.  filed  his 
brief  with  an  aclutowledgment  of  service,  as 
required  by  rule  7  by  this  court  (165  Pac 
vli),  and  that  the  defendant  In  error  bas 
filed  no  brief,  as  required  by  said  role,  or 
shown  to  this  court  any  reason  for  bis  fail- 
are  so  to  da  Said  rule  provides,  amonff 
other  things,  that— 

"In  case  ot  failnre  to  comply  witli  tho  re- 
quirements of  this  rule,  the  court  may  continue 
or  dismiss,  the  case,  or  reverse  or  affirm  the 
judgment  In  Its  discretion." 

From  a  careful  examination  of  the  record 
we  are  convinced  that  the  plaintiff  In  error 
is  entitled  to  have  the  judgrnent  of  the  trial 
court  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  to  vacate  its 
judgment  overruling  motion  of  the  plaintiff 
in  error  to  retax  costs  with  direction  to  the 
trial  court  to  render  a  judgmrait  sustaining 
such  motion. 

The  record  discloses  that  the  plaintiff  in 
error,  George  Broadwell,  filed  his  claim  with 
the  board  of  county  commissioners  of  Se- 
quoyah county  to  refund  certain  moneys  paid 
a9  taxes  on  Indian  allotments:  claiming  the 
same  to  be  exempt  from  taxation ;  the  said 
claim  was  filed  on  the  12th  day  of  May, 
1915 ;  that  thereafter  on  the  7th  day  of  June, 
1015»  the  board  of  county  commissioners  met 
pursuant  to  adjournment  and  rejected  said 
claim,  and  afterwards  on  the  25th  day  of 
June,  1015,  plaintiff  in  erroi'  gave  notice  of 
appeal  from  the  order  and  decision  of  the 
said  board  of  county  commissioners  to  the 
district  court  of  Sequoyah  county,  which 
said  notice  was  duly  served  by  the  sheriff  of 
Sequoyah  county  on  B.  L.  Horn,  a  member 
of  the  board  of  county  commissioners,  and  on 
the  26th  day  of  June,  1915,  plaintiff  in  error 
filed  his  bMid,  as  required  by  law,  which 
said  bond  was  approved  by  the  county  derfc 
of  Seqnoiyab  county  on  the  26th  day  of  June, 
1915,  and  on  the  20th  day  of  November,  1915, 
J.  V.  Blackard,  county  derk  ot  Sequoyah 
county,  filed  his  transcript  of  said  a^ieal 
with  the  court  tderk  of  the  district  court; 
that  on  the  1st  day  of  January,  1917,  this 
cause  was  continued  by  agreement  of  the 
parties!,  and  on  the  1st  day  of  January,  1918, 
the  district  court  in  and  for  Sequoyah  coun- 
ty, OkL,  dismissed  said  action  and  appeal 
for  want  ot  prosecution;  that  on  the  20th 
(day  of  March,  1918;  plalntlffln  error  filed  his 
moticm  to  retax  the  cost  In  said  action,  which 
said  motion  to  retax  cost  was  m  the  13th 
day  of  January,  1919,  denied  and  overruled 
by  the  district  court  of  Sequoyah  county. 
Okl. ;  that  on  the  10th  day  -of  January,  ISIA 
plaintiff  In  error  filed  hia  motion  for  a,  ne« 
trial,  which  said  motion  for  a  new  trial  was 
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by  the  court  overruled,  and  to  the  overruling 
of  which  motion  plaintiff  In  error  excepted 
and  prayed  his  appeal  to  this  court. 

[3]  The  item  in  the  clerk's  bill  of  costs 
sought  to  be  eliminated  by  the  plaintiff  in 
error's  motion  was  "for  certified  copy  of 
claim,  etc.,  40  thousand  words  at  10  cents 
per  foUo,  $400.00." 

Section  3207,  R.  L.  1910,  flxlng  the  fees 
allowed  county  clerks  of  this  states  Is  u  fol- 
lows: 

*^e  coonfy  derk  shaU  diarge  and  collect  the 
following  fees  and  none  other,  except  as  oth- 
erwise provided  by  law: 

"For  recording  reports  or  initmments  other 
ttian  such  as  ptirtain  to  or  are  required  by  law 
to  be  recorded  by  the  county,  per  folio  $.10. 

"Countersifcning  and  entering  certificate  of 
redemption,  $1.00. 

"Certificate  and  seal.  $.25. 
.  "Filing  each  paper,  ekcept  «uch  aa  pertain  to 
county  business,  |  J.O. 

"Issuing  license,  to  be  paid  by  person  recelv- 
ing  same,  $1.00. 

"Assignment  of  tax  sale  certificate  to  be  paid 
by  tbe  party  purchasing,  $.60. 

"For  recordiDg  nay  mnrk  or  brand  and  giving 
certificate  for  same,  $.60. 

"For  recording  each  certificate  for  estrays 
and  forwarding  description  of  same,  as  requir- 
ed by  law.  $.25. 

"For  approving  each  bond,  including  jastifi- 
eation.  $1.00. 

"For  recording  each  bond,  per  folio,  $.10." 

It  will  be  observed  that  the  foregoing  sec- 
tion proTldea  that  the  county  clerk  shall 
charge  and  collect  the  fees  therein  enumer- 
ated  and  none  other,  except  as  otherwise 
provided  by  law,  and  does  not  contain  a  pro- 
vision defining  the  services  sought  to  be 
charged  for  in  the  Instant  case  or  provide 
any  compensation  therefor. 

[1,  2]  In  the  case  of  Board  of  County  Com- 
missioners of  Comanche  County  v.  Compton, 
77  OkL  196,  187  Pac  801,  In  syllabus  1  of  the 
oi^nlon  the  court  stated  as  follows: 

'before  s  county  officer  can  rightly  draw 
money  from  the  county  treasury,  either  for 
salaries,  fees,  expenses,  or  extra  compensation, 
he  rauRt  be  able  to  point  to  some  constitntlonal 
or  statutory  provision  or  some  lawful  contract, 
either  express  or  implied,  that  Justifies  his 
claim  to  such  money." 

AU  the  conditions  therein  mentioned  are 
wanting  lo  the  instant  case. 

The  principle  there  announced  has  unlver- 
sally  been  adhered  to  by  this  court  In  a 
l<Hig  line  of  decisions.  The  instant  case 
conies  clearly  within  the  rule  announced; 
therefwe  the  Judgmmt  of  the  trial  court  la 
reversed,  and  the  cause  remanded,  with  dl- 
rection  to  further  proceed  herein  in  accord- 
ance with  tbe  views  herein  expressed. 

McNeill.  Nicholson,  miller,  and 

EENNAMEB,  JJ..  concur. 


m  oki.  i») 

BOWER-VENUS  GRAIN  CO.  V.  NORMAN 
MILLING  &  GRAIN  CO.   (No.  10657.) 

(Supreme  Gourt  of  Oklahoma.  May  9,  1822.) 

(Syllahua  hi/  the  Court.) 

1.  Sales  ®=»396— Buyer's  petition  to  recover 
money  paid  for  corn,  refused  as  not  of  the 
kind  and  quality  bought,  hsld  to  state  a  cause 
of  action. 

Where  the  plaintiff  alleged  in  its  petition 
that  it  purchased  a  car  load  of  com  of  tbe  de- 
fendntits,  the  com  to  be  No.  2  white,  according 
to  destination,  weights,  and  grades,  that  the 
defendant  shipped  a  car  of  corn  to  plaintiff  and 
drew  draft  for  $2,682.89,  with  bill  of  ladli«  at- 
tached, which  draft  the  plaintiff  paid  as  the 
purchase  price  of  the  com,  and  that  when  the 
car  of  com  arrived  the  plaintiff  ascertained 
that  the  com  was  not  of  tbe  kind  snd  grade 
purchased  according  to  an  ofGoial  inspection 
made,  that  tbe  plaintiff  immediately  notified  the 
defendant  of  its  refusal  to  accept  the  com  and 
drew  a  draft  upon  the  defendants  for  the 
amount  paid  by  the  plaintiff  for  the  com,  which 
the  defendants  refused  to  pay,  and  that  by  rea- 
son Uiereof  the  defendants  were  indebted  to 
the  plaintiff  in  tbe  amount  paid  for  the  com 
for  money  had  and  received,  held,  tbe  petition 
stated  cause  of  action,  and  tbe  court  did  not 
commit  error  in  overruling  the  demurrer  of 
the  defendants  filed  to  the  petition. 

2.  Sales  66 (I)— reader  of  artlds  of  the 
kind  and  quality  sold  Is  a  preesdast  cosditlos 
to  buyefa  liability. 

Where  a  sale  Is  made  of  an  article  to  be 

of  a  certain  kind  and  quality,  tbe  tender  of  an 
article  of  the  kind  and  Quality  sold  is  a  condi- 
tion precedent  to  the  purchaser's  liabili^,  and, 
if  the  condition  Is  not  performed,  the  purchaser 
has  tbe  right  to  reject  the  article  delivered  pro- 
vided be  does  so  within  a  reasonable  time. 

3.  Customs  asd  usages  $=>I7  —  Evidence  of 
custom  and  usage  la  not  admissible  to  vary, 
add  to,  or  contradict  plain  and  definite  con- 
tract terms. 

Evidence  of  custom  and  usage  is  not  ad- 
missible to  vary,  add  to,  or  contri^ct  tbe  terms 
of  a  plain  and  definite  contract  or  impose  a 
duty  or  obligstioo  upon  a  party  to  a  contract 
not  incorporated  therein,  where  audi  doty  or 
obligation  Is  expressly  or  impliedly  excluded  by 
the  terms  of  the  contract. 

4.  Cnstoma  and  a  sages  «=sl5(l)— Evideaea  af 
custom  la  geaarally  admlsslbls  to  axpiala  aa 
amblDUOBS  or  uncertain  ooatraet  where  par- 
ties knew  of  oaaton. 

Evidence  of  custom  or  usage  is  generally 
admissible  to  explain  tbe  meaning  and  intention 
of  parties  to  a  contract  where  the  contract  is 
ambiguous  and  the  meaning  is  uncertain  with- 
out the  aid  of  extrinsic  evidence,  and  the  par- 
ties had  knowledge  of  the  existence  of  tbe  cus- 
tom or  usage  sought  to  be  established. 

5.  Reoord  held  to  rsqnlro  aBrmaaos  af  Jatfg. 

ment. 

Record  in  this  cause  examined,  and  held^ 
that  tbe  Judgment  of  the  trial  court  abould  ba 
affirmed. 
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6.  8alM  «=»iBI  (5)— ii  bayAr**  aoti»i  to  ra- 
Mv«r  price  paiA,  evldenoe  of  oorn't  oondltloi 
Kt  a  plao*  other  than  deetieatloe  whore  grade 
wae  to  he  determined  wae  properly  exdnded. 

In  bivflr'a  action  to  recover  price  paid,  the 
com  ha  rice  been  rejected  for  gnality,  evi- 
dence of  a  lample  of  the  com  and  testimoiir 
Rhowing  its  condition  at  M.  was  properly  ex- 
clnded,  where  nnder  the  terma  of  the  sale  con- 
tract  iht  weights  and  gradee  were  to  be  deter- 
mined at  destination,  N. 

7.  SaJee  «=s>l8l  (12)— Evidence  held  to  show 
goods  were  not  ef  the  quality  contracted  for. 

In  a  buyer's  action  to  recover  the  price  paid 
for  corn,  evidence  held  to  show  that,  the  corn 
tendered  by  the  defendant  sellers  was  not  of 
tbe  quality  which  sellers  had  obUgated  tiiem- 
frelves  to  deliver. 

Appeal  from  Snperlor  Court,  Muskogee 
Ccnmty;  Ony  F.  Nelson,  Judge. 

Action  by  Che  Norman  Milling  &  Grain 
Company  against  the  Bower-Venus  Grain 
Cfunpany,  a  partnerahii^  composed,  of  J.  W. 
a.  Bower  and  H.  J.  Venus,  to  recover  tbe 
sum  of  $2,682.39  for  mon^  had  and  re- 
ceived. Judgment  for  plaintUf.  Defendants 
appeal.  Affirmed. 

Vilas  V.  Vemor,  of  Muskogee,  tor  plain- 
tiffs in  error. 

John  H.  Mo^er,  of  Muskogee,  and  J.  B. 
Dudley,  of  Oklahoma  City,  tax  defendant  In 
error. 

KENNAMER,  J.  The  Norman  MlUlng  & 
Grain  Company,  a  corporation,  as  plaintiff, 
c-ommenc-ed  this  action  against  Bower-Venus 
lirain  Company,  a  partnership,  com[>osed  of 
J.  W.  Bower  and  H.  J.  Venus,  defendants,  in 
the  superior  court  of  Muskogee  coimty. 

The  petition  of  the  plaintiff  In  substance 
alleged ; 

That  on  April  6, 1918,  the  defendant  wired 
plaintiff  offering  for  sale  one  car  bone-dry 
Oklahoma  Na  2  white  com  fl.97,  to  which 
tlie  ^ointlff  replied  wire: 

"Wire  received.  Offer  1.95  one  car  dry  Okla- 
homa No.  2  white  corn,  deliver  Noraian,  dea- 
tination  weights  and  grades." 

That  on  April  6, 1918,  tbe  defendants  wrote 
the  idaintiS  the  followlBg  letters: 

"Bower-Venns  Grain  Co.,  Wholesale  Grain, 
Hay  ft  Feed.  Muskogee,  Okl.  4—6—1918. 
Xorman  Milling  &  Grain  Co.,  Norman,  Okl.— 
Dear  Sirs:  We  sold  to  you  to-day  the  follow- 
ing: 1  car  Okl.  No.  2  white  corn,  price  $1.95, 
hiisis  Norman,  deatination,  weights,  and  grades, 
cars  to  be  loaded  to  marked  capacity,  shipment 
witUn  at  once  days  to  yon  at  Nonnan.  Send 
invoice  covering  shipments  and  draw  on  yon 
with  bills  of  lading  attached  at  Nonnan,  leaving 
reasonable  margin  to  guarantee  weights  and 
grades.  Notify  ns  immediately  If  any  error  or 
tcregolarities  in  this  confirmation;  otherwise 


same  wOl  be  aoc^ted  as  correct  Tours  very 
tmly.  Bower-Temis  Grain  Co.,  1^  H.  J.  T.** 

"Bower-Tenns  Grain  Co.  Muabogee,  OkL  4— 
6—1918.  Norman  Idling  &  Grain  Co.,  Norman, 
Okl.— Gentlemen:  Agreeable  with  oar  ex- 
change of  wires  to-day  we  are  booking  yon  car 
of  Okl.  white  com  at  $1.96  per  bushd  deliv- 
ered. Tbia  car  will  go  forward  at  once.  We 
thank  yon  for  this  order  and  ask  that  yon  let 
uB  hear  from  yon  when  again  In  tbe  market 
We  have  a  car  of  Kaffir  com  at  Broken  Arrow 
that  we  offer  at  $4.00  per  cwt^  delivered  nnb- 
Ject  to  previous  sale.  Wire  us  If  faiterested. 
Tours  truly,  Bower- Venus  Grain  Co.  HJV.  V." 

That  tbe  plaintiff  conflrmed  tbia  tale  of 
Oie  cam  tqr  the  fi4lowIng  letter : 

"April  6,  1918.  Bower-Venus  Grain  Co., 
Muskogee,  Okl.— Gentlemen:  ThU  letter  will 
confirm  our  purchase  from  yon  tO'day  by  wire 
of  one  car  of  Oklahoma  No.  2  white  com  at 
$1.95  a  buahel,  delivered  Norman,  Oklahoma, 
destination  weights  and  grades,  shipment  at 
once.  Xours  very  truly,  Norman  M*"'"g  it 
Grain  Company." 

The  petLOxm  alleged:  ^Hiat  these  letters 
and  messages  constituted  tbe  contract  of 
sale.  That,  pursuant  to  the  contract  enter- 
ed Into  between  the  plalnttlf  and  defendants, 
tbe  defendants  shipped  to  the  plaintiff  a  ear 
of  com  via  tbe  Missouri,  Kansas  &  Texas 
Railway  Company,  and  on  the  9tb  day  of 
April,  1918,  drew  a  draft  Upon  tbe  plain  tiff 
for  $2,682,89,  with  blU  of  lading  attedied  to 
said  draft  representing  the  purchase  price  of 
tbe  com.  That  on  the  llOi  day  of  April, 
1918,  the  plaintiff  paid  the  draft,  and  that 
thereafter,  on  the  21st  day  of  April,  1918. 
the  car  of  corn  arrived  at  Korman,  OkL,  its 
destination.  T^t  on  the  same  date  of  the 
arrival  of  die  com  plaintiff  had  the  com  In- 
spected by  M.  I.  Jordan,  federal  Inspector, 
and  that  said  inspector  delivered  to  the 
plaintiff  the  following  certificate : 

"Grain  Inspection  Certificate,  No.  16RS,  Orig- 
inal. Oklahoma  Board  of  Trade.  Oklahoma 
City,  Oklahoma.  April  21.  1918.  I  hereb.T  cer- 
tify that  I  hold  a  lieenae  nnder  the  United 
States  Grain  and  Standards  act  to  inspect  and 
grade  the  kind  of  grain  covered  by  this  cer- 
tificate; that  on  the  above  date  I  Inspected  and 
graded  the  following  parcel  of  grain;  and  that 
the  grade  thereof,  according  to  the  ofBcial  grain 
standards  of  the  United  States,  is  that  suted 
below:  Car  initials,  S.  E.  Car  No.,  80178.  Lo- 
cation, their  track.  Amount,  1  car.  Kind,  shel- 
led corn.  Grade,  No.  8,  mixed.  Analysis — For- 
eign material  and  cracked  corn,  6  per  cent.; 
damaged,  4.4  per  cent.;  moisture,  14  per  cent.; 
other  colors,  7.4  per  cent.  Inspected  for  Nor- 
man Mill  A  Grain  Oo.  H.  L  Jordan,  license 
Inspector." 

That  the  plaintiff,  after  receiving  the  cer- 
tificate and  having  ascertained  that  the  car  of 
com  was  not  of  the  kind  and  grade  ordered 
and  purchased  on  April  22,  1918,  sent  the 
following  message  to  the  defendants : 


^sPor  otlier  ean>  tes  ume  topic  and  KBT-NUMBER  in  aU  Kay-Numbered  Dlgesti  and  Indaxai 
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"Car  com  eighty  seventeen  eight  receirvd  to* 
dtf.  Federal  Inspection  graded  mixed.  W« 
cannot  use  It  Adiiae.** 

Tba,t  thereafter,  on  the  24th  day  of  April, 
1918,  the  plalntlfl  wrote  a  letter  to  the  de- 
lindantH  caUlng  attention  to  Its  fallare  to 
deliver  com  In  nccordance  with  contract  and 
reqnieatlng  It  to  make  dlqHMitlon  of  tiie  com, 
also  to  advise  the  defendanta  that  a  draft 
had  been  drawn  for  the  amount  of  Uie  draft 
paid  fox  the  purchase  price  ot  the  com  plus 
fSO  cents  inspection  fee. 

That  the  defendants  failed  and  lefased  to 
pay  the  draft,  and  hj  reason  thereof  ll  In- 
debted to  the  plalntur  In  the  sum  of  92^^. 
with  Interest 

To  the  petltlcm  filed  hy  tte  plabittflr  the  de> 
fendanta  filed  a  gaeral  demurrer.  The  de- 
murrer waa  orerruled,  and  ezc^itlaiis  al* 
lowed. 

The  defttdants  answered,  admittli^C  the 
making  of  the  contract  as  set  forth  In  tte 
I^Intifrs  petltlan.  hut  assortlnc  a  compli- 
ance therewith.  Tbe  defendants  pleaded  a 
custom  and  usage  with  rtferenee  to  con- 
tracts of  Uiis  kind  and  ttie  rales  of  the 
Grain  Dealen^  Association  for  the  state  of 
<Nclahoma,  nnder  which  It  was  alleged  that. 
If  the  car  of  com  did  not  grade  up  to  that 
as  ordered,  where  the  defendants  had  agreed 
to  guarantee  flie  plaintiff  against  loss,  it 
was  tlie  duty  of  the  idatntifE  to  unload  the 
corn  and  handle  It  for  the  account  of  the 
defendants. 

Tbe  trial  court  sustained  a  motion  to  strike 
that  part  ot  the  defendants*  answor  plead- 
ing custom  and  usage,  to  which  action  of 
the  court  the  defendants  excepted. 

me  cause  was  tried  to  a  Jury  on  the  17th 
day  of  February,  1919.  which  resulted  In  a 
verdict  In  favior  of  the  plaintiff  for  the 
amount  sued  for,  and  upon  the  verdict  of  the 
jury  the  court  entered  JodKment.  Defend- 
ants filed  timely  motion  for  new  trial,  which 
was  overruled  by  the  court,  to  which  action 
of  the  court  the  defendants  excepted,  and 
gave  the  statutory  notice  In  open  court  of 
their  Intention  to  appeal  to  the  Supreme 
Court 

The  defendants  have  prosecuted  this  ap- 
peal to  reverse  ^e  Judgment  of  the  trial 
court  and  assigned  eight  assigmnents  of  er- 
ror for  reversal  of  the  Judgment.  We  will 
refer  to  the  parties  as  they  appeared  in  the 
trial  of  the  cause. 

[1]  Counsel  for  the  defendants  argue  as 
the  first  ground  for  reversal  of  this  cause 
that  the  court  erred  in  overruling  the  de- 
fendants' demurrer  to  the  platntilTa  petition. 
It  is  the  contention  of  counsel  In  support  of 
this  assignment  of  error  that,  the  plalntlflF 
having  paid  the  draft  attached  to  the  Mil 
of  lading  for  the  com  in  controversy,  title 
thereby  rested  In  the  plaintiff,  that  be  be- 
came the  owner  of  the  car  of  com,  and  tba^ 
lie  Is  preduded  thereby  frcun  recoveHhg  the 


purdiase  price  paid.'  We  are  unable  to  cm- 
cur  with  counsa  In  this  contention.  It  Is 
Immaterial  In  this  case  whether  the  tlUe  to 
ttte  com  passed  up(m  the  payment  of  llie 
draft  by  the  plaintiff,  for,  conceding  Oiat  it 
did,  it  would  be  merely  a  conditional  title 
subject  to  the  right  of  Inspection  and  re- 
jection If  the  com  was  Inferior  In  quality  to 
the  com  sold  to  the  plaintiff  under  the  terms 
of  the  contract  of  sale.  If  the  title,  In  fact, 
paased  to  tbe  plaintiff,  it  was  a  conditional 
title,  and  the  condition  was  that  the  com 
should  be  found  to  be  of  the  quality  pur- 
chased. Eaton  V.  Blackburn  et  aL,  52  Or. 
800,  96  Pac.  871.  873,  97  Pac.  S89,  20  B. 
A.  (N.  S.)  68,  132  Am.  St  Bep.  70&,  16  Ann. 
Cas.  1198 ;  Alden  v.  Bart,  161  Mass.  C76^  87 
N.  Bu  742. 

[2]  Under  the  terms  of  the  contract  of 
sale,  the  com  was  to  be  weighed  and  graded 
at  destination.  It  is  clear,  under  this  con- 
tract the  purchaser  bad  the  right  to  Inspect 
the  corn  when  same  was  received  at  Norman, 
the  destination  of  the  same,  and,  If  upon  an 
inspection  of  the  corn  it  waa  found  not  of 
the  quality  sold,  the  purchaser  had  the  ab- 
solute right  to  reject  tbe  com  and  refuse  to 
accept  it  ^e  rule  Is,  where  goods  are 
ordered  of  a  q>eciflc  quality,  which  the  ven- 
dor undertakes  to  deliver  to  the  purdiaser 
by  a  carrier  at  a  distant  place,  Qie  rl^t 
of  Inspection,  In  tbe  absence  of  any  specific 
provisions  in  the  contract,  continues  in  the 
vendee  until  the  goods  are  received  and  ac- 
cepted at  their  ultimate  destination,  ^e 
carrier  Is  not  the  agent  of  the  vendee  for 
the  purpose  of  accepting  the  goods  as  cor- 
responding with  the  contract,  although  the 
carrier  may  be  the  agent  of  the  vendee  for 
the  purpose  of  transporting  the  goods  to  the 
vendee.  Eaton  v.  Blackbum  et  al.,  supra. 

This  court,  in  the  case  of  Brown  v.  David- 
Bon,  42  Okl.  698.  142  Pac.  837.  held: 

"It  the  sole  is  of  a  described  article.  Ae 
tender  of  an  article  answering  tbe  descr^tlon 
Ib  ft  condition  precedent  to  the  parcbase^s 
liability;  and,  if  the  condition  ts  not  performed, 
tho  purchaser  has  tbe  right  to  reject  the  arti- 
cle, or.  If  be  has  paid  for  It  to  recover  the 
price  as  money  had  and  reeelTed  for  Us  vse.** 

TbB  court  in  the  o^nicm  apinroved  the  rale 
announced  In  Benjamin  on  Sales,  p.  798,  | 
918,  as  follows: 

"When  the  vendor  sells  an  article  by  a  par- 
ticolar  description.  It  Is  a  condition  precedent 
to  his  right  of  action  that  tbe  thing  which  he 
offers  Co  deliver,  or  has  ddivered,  should  An- 
swer tbe  description.  *  *  *  If  the  sate  is 
of  a  described  artlde;  tli«  tender  of  an  artide 
answering  the  description  is  a  oondltlan  prece- 
dent to  the  purchaser's  liability,  and,  If  this 
condition  be  not  performed,  tbe  purchaser  is 
entitled  to  reject  the  article,  or  if  he  hatf  paid 
for  it  to  recover  the  price  as  money  bad  and 
received  for  his  use;  whereas  In  eaae  of  war- 
ranty the  rules  are  ^wj  different  as  will  aif- 
pear  post" 
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This  court,  in  tlie  case  <Hf  Emerson-Brant- 
ingham  Imik  Ca  t.  Ware^  174  Fac.  1066, 
held: 

"Where  an  article  ie  sold  accordiiw  to  a  par- 
ticular deicription,  and  the  thing  delivered  is 
not  according  to  the  description,  it  is  a  non- 
performance of  the  contract  apon  the  part  of 
the  seller. 

"Where  a  sale  is  made  of  a  described  article, 
the  tender  of  an  article  answering  the  descrip- 
tion is  a  condition  precedent  to  the  purchaser's 
liability,  and,  If  the  condition  is  not  performed, 
the  purchaser  has  the  right  to  reject  the  arti- 
de  delivered,  provided  he  doea  so  within  a  rea- 
sonable time." 

Under  these  authorities  It  is  quite  clear 
that  the  petition  stated  a  cause  of  action, 
and  that  the  demurrer  of  the  defendants 
was  properly  overruled. 

[3-5]  The  second  proposition  argued  by 
counsel  for  the  reversal  of  the  cause  is  that 
the  court  committed  error  In  striking  that 
part  of  the  defendants'  answer  pleading  us- 
age and  custom  and  exdudlng  the  evidence 
with  reference  thereto.  It  is  the  contention 
of  counsel  for  the  defendants  that,  although 
the  plaintiff  found  the  car  of  com  to  be  in- 
ferior in  quality  to  the  com  purchased  by 
plaintiff  under  contract  of  sale,  It  was  his 
duty  to  accept  the  com  and  dispose  of  It 
for  the  defendants;  the  defendants  having 
notified  the  plaintiff  they  would  protect  him 
against  any  loss  In  disposing  of  the  com 
for  them.  Counsel  cite  the  rale  as  found  In 
12  Cyc.  w-  1^  and  1062,  as  follows: 

"The  admission  of  evidence  of  a  custom  and 
oaage  is  not  dependent  on  the  rule  that  parol 
evidence  Is  not  admissible  to  vary  a  written 
contract,  bat  on  the  ground  that  the  law  mabea 
the  custom  and  usage  a  part  of  the  contract, 
the  same  taking  hold  where  the  contract  leaves 
oit."   Custom  and  Usage,  12  Cyc.  p.  1081. 

"Evidence  of  custom  and  usage  is  allowed  not 
only  to  explidn  hot  to  add  tacltiy  Implied  ind- 
dents  to  the  contract  in  addition  to  those  which 
are  actually  expressed." 

We  have  no  fault  to  find  with  this  rule, 
but  we  are  unable  to  see  how  the  rule  in 
any  way  supports  the  contention  of  counsel 
for  the  defendants  in  this  case.  The  rule 
is  universally  adhered  to  by  the  authorities 
that  custom  and  usage  may  be  proved  to 
aid  the  court  In  the  ccmstruction  of  an  am- 
biguous contract,  bat  no  authority  supports 
the  rule  that  custom  and  usage  may  be  estab^ 
11  shed  to  vary  the  terms  of  a  definite  written 
contract,  or  to  relieve  a  party  from  a  solemn 
obligation  assumed  by  him  under  the  terms 
of  a  definite  contract,  or  to  impose  t^mn  one  of 
the  parties  to  the  contract  a  duty  not  express- 
ed in  the  contract  or  that  may  not  fairly  he 
implied  therefrom.  IT  C.  J.  p.  499;  Powell 
et  al.  T.  Thomposon,  80  Ala.  61. 

This  court.  In  the  case  of  Cherokee  Grain 
Co.  T.  Elk  City  Flour  MHhi  Co.,  78  CJkl.  120, 
IBS  Pac;"l067,  announced  the  rule  in  harmony 
with  great  weigbt  at  aathortigr : 


"Customs  or  usages  may  properly  be  received 
to  ascertain  and  explain  the  meaning  and  in- 
tention of  the  parties  to  a  contract,  whether 
written  or  parol,  the  meaning  of  which  could 
not  be  ascertained  without  the  idd  of  sndi  ex- 
trinsic evidence,  irtiere  the  parties  knew  of  the 
e^tence  of  the  custom  or  nsage,  and  contract- 
ed in  reference  to  it." 

In  the  Instant  case  the  def^dants  con- 
tracted to  deliver  a  carload  of  No.  2  white 
corn  to  the  plaintiff  at  Nomian  according 
to  destination,  weights,  and  grades.  There- 
fore, as  a  prerequisite  to  the  right  of  the  de- 
fendants to  insist  upon  the  plaintiff  accept- 
ing the  corn,  they  must  deliver  such  com  as 
they  had  contracted  to  dellvn,  and  their  ob- 
ligation in  this  respect  cannot  be  avoided 
under  any  custom  which  dlrectiy  conflicts 
with  their  contractual  obligation.  Hence  the 
trial  court  did  not  commit  any  error  in  strid- 
ing that  part  of  the  answer  pleading  custom 
or  usage  as  a  defense  to  the  action. 

In  view  of  our  conclusion  reached  In  re- 
spect to  the  first  and  second  propositions 
argued  by  counsel  for  the  defendants.  It  Is 
unnecessary  to  consider  the  third  proposition 
that  the  court  erred  In  overruling  defend- 
ants* demurrer  to  the  plalnUflTs  evidence. 

[6]  The  fourth  proposition  argued  by  coun- 
sel for  defendants  Is  that  the  court  erred  In 
excluding  a  sample  of  com  offered  in  evi- 
dence and  the  testimony  of  one  of  the  defend- 
ants with  reference  to  the  condition  of  the 
corn  at  Muskogee,  OkL  Under  the  terms  of 
the  contract  of  sale  the  defendants  sold  the 
com  according  to  weights  and  grade  at  des- 
tination. Tlierefore  It  was  Immaterial  as  to 
the  grade  of  the  com  at  Musko^^ee,  as  the 
destination  of  the  com  was  Xorman. 

This  court,  in  the  case  of  Citizens'  Inde- 
pendent Mill  &  Elevator  Co.  T.  Perkins,  52 
Oki.  242,  1B2  Pac.  443,  held: 

"Where  com  Is  porchased  as  of  a  eertato 
grade  and  quality,  according  to  offlda]  inspec- 
tion, such  inspection,  in  the  absence  of  any- 
thing to  impeach  it  as  dl&honest  or  collusive.  Is 
conclusive  as  to  grade  and  quslity  shipped. 

"In  an  action  against  a  grain  dealer  for  breach 
of  contract  for  com  purchased  by  him  of  a 
certain  grnde  and  Inspection,  it  is  entirely  im- 
material what  the  condition  of  the  com  is  when 
it  reaches  Its  destination.  If  the  agreed  inspec- 
tion showe  it  was  of  the  grade  contracted  for." 

The  rule  announced  here  Is  supported  by 
the  weight  of  authority.  The  defendants  in 
this  case  did  not  attack  by  any  pleading  the 
inspection  made  by  Mr.  Jordan,  who  was  an 
official  and  licensed  Inspector,  both  of  the 
federal  and  state  government  This  Inspec- 
tion made  was  conclusive  in  the  absence  of 
collusion  or  fraud. 

[7]  The  evidence  In  the  case  at  bar  estab- 
lished clearly  the  fact  that  the  com  tendered 
by  the  defendants  to  the  plaintiff  was  not  of 
the  quality  which  the  defendants  bad  ob- 
ligated themselves  to  deliver  to  the  plalbtilf 
We  are  unable  to  see  how  the  Jury  could 
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bare  arrlTed  at  Any  ottier  verdict  than  one 
In  favor  of  the  plaintiff,  and,  finding  no  re- 
To^ble  OTor  in  the  record,  tlie  Judgment  of 
Oie  trial  court  Is  affirmed. 

PITCHFORD,  T.  O.  J.,  and  JOHNSON, 
KANE^  and  IflUiElB,  J  concur. 


BAKER  V.  QRAYSON  at  ll.  (Na.  10500.) 
<Snprenie  Gonrt  of  Oklahoma.  May  16. 1922.) 

fSyJJabvM  hy  th€  Court.) 

4.  HoMBttsad  «»M8(5)— No  aireaatlon  by  ttia 
wife  aloae  Is  of  aay  validity. 

No  alienation  of  the  homestead  hj  the  wife 
alone,  in  whatever  way  It  may  be  efCeeted,  la  of 
any  validity;  nothing  that  she  can  do  or  suf- 
fer to  be  done  can  cast  a  clond  upon  the  title. 
It  remajna  absolutely  fre«  from  all  grants  and 
incambrances,  except  thoaa  mentioned  in  the 
Constitution. 

2.  Homostaad  4=»l  I8(2>— Cannot  be  allenateit 
except  by  writtea  lastrument  Joined  la  by  hus- 
baad  and  wife. 

Under  tbe  provisions  of  the  Constitution 
and  laws  of  Oklahoma,  the  homestead,  exempt 
by  law,  cannot  be  alienated  except  by  a  written 
instrument  joined  in  and  subscribed  by  both 
husband  and  wife,  where  that  relation  exists. 

3.  Homestead  ^=>84— Teaaat  In  oommon  Is  en- 
titled to  homestead  exemption  la  lead  held  ia 
eommoa. 

The  established  rule  in  many  Jurisdictioos 
that  a  tenant  in  common  la  entitled  to  a  home- 
stead exempdoD,  in  land  held  in  common, 
should,  under  our  policy  of  liberally  constru- 
ing the  exemption  law  so  as  to  afford  protec- 
tion to  a  debtor  and  Ida  family  in  the  possea- 
rion  of  a  home^  obtain  in  this  state. 

Appeal  from  District  Coort,  Wagonw  Coun- 
ty;  B.  P.  De  Graffauied,  Judge. 

Petition  by  Angellne  Orayson  and  another 
against  Earl  Baker.  Judgment  for  the  plain- 
tiffs, and  the  defendant  appeals.  Affirmed. 

A.  A.  Davidson,  ot  Tulsa,  for  plalntlET  in 
error. 

Ledbetter,  Stuart.  BeU  &  Ledbetter.  of  Ok- 
lahoma Glt7»  tat  defendants  in  error. 

PITCHFORD,  V.  a  J.  Angellne  Grnyson 
and  Julia  Hawkins,  as  plalntilTs,  filed  their 
petition  in  the  district  court  of  Wagoner 
county,  OkL.  against  Earl  Baker  et  aL  for  a 
decree  declaring  them  to  be  the  owners  of  a 
one-half  Interest  in  the  north  half  of  the 
southwest  quarter,  and  the  soutbwest  quarts 
of  the  southwest  quarter,  of  section  16,  town- 
aliip  17  north,  range  16  east,  alleging  the 
same  to  have  been  allotted  to  William  Mcin- 
tosh, a  Creek  freedman,  daring  his  llfeUme. 


GRAYSON  801 
P.) 

That  Afdntosh  died  In  1906  wlthont  Issue, 
and  vrltbout  having  been  married,  and  left 
as  his  sole  belrs  his  motbar,  Louisa  Jonee; 
Angellne  Orayson,  bis  aunt,  a  half-sistw  of 
his  father;  and  Julia  B^wklns,  bis  conslDt 
the  daughter  of  oo»  Babe  Hawkins,  a  half- 
brother  of  tbe  allottee's  father.  And  tbat 
plalutifflr  were  tiier^ore  the  owners  of  a  one* 
half  interest  of  said  lands.  Earl  Baka,  de- 
fendant  In  errot,  his  answer  claimed  the 
whole  estate  and  asserted  that  Louisa  Jones 
was  tbe  mother  and  s(de  heir  of  the  allottee. 
He  claimed  title  by  virtue  of  the  fbllowlng 
deeds:  A  deed  of  October  3, 1907,  from  Lou- 
isa J<mes  to  O.  W.  Lumpkin;  a  deed  of 
March  31, 1908,  from  a  W.  Lumpkin  to  Ade- 
line Orcutt;  a  deed  of  September  15,  U08, 
tram  Adeline  Orcutt  to  Maggie  Baker;  and 
a  deed  of  June  26,  1913,  from  Bfaggle  Baker 
to  defendant  Earl  Baker.  Tbe  plaintiff  In 
error  also  asked  for  posaesdm  of  the  land, 
and  that  his  title  be  quieted. 

Delchman  and  Prentice,  on  motion  of  plain- 
tiffs, were  made  additional  parties  defendant 
Answering  the  cross-petition  of  Baker,  Deddi- 
man  and  Prentice  claimed  title  to  the  entire 
premises  under  an  execution  sale  on  a  Judg- 
ment obtained  by  them  in  tbe  district  court 
of  Tulsa  county,  on  the  22d  of  January,  1911. 
against  Maggie  and  J.  N.  Baker.  The  Judg- 
ment of  tbe  trial  court  was  that  the  plain- 
tiffs were  the  owners  of  a  one-balf  interest 
In  the  land,  and  that  Delchman  and  Prentice 
owned  the  remaining  one-holf  interest  under 
a  sheriff's  deed  made  pursuant  to  tbe  sale  of 
the  land  by  virtue  of  an  execution  under  the 
foregolug  judgment  Earl  Baker  filed  his 
motion  for  new,  trial,  and  same  having  been 
overruled  he  a^>eals.  No  appeal  is  iwosecut- 
ed  from  that  part  of  the  Judgment  awarding 
ime-balf  interest  in  tbe  land  to  An^lina 
Grayson  and  Julia  Hawkins.  The  contro- 
versy on  appeal  Is  between  Earl  Baker, 
Delchman,  and  Frontier  and  invi^ves  only 
the  undivided  one^ialf  Interest  In  the  land  In- 
herited by  Louisa  Jones.  J.  N.  Bakep  and 
Ma^e  Baker  had  for  several  years  after 
December  16,  1908,  occupied  and  were  so  oc- 
cupying at  the  date  of  the  judgment  the 
premises  as  a  h(»uestead.  After  the  execu- 
tion of  the  deed  by  Maggie  Baker,  she  and 
her  husband,  J.  N.  Baker,  moved  away  from 
the  premises  and  at  no  time  thereafter  oc- 
cupied the  same. 

[1]  Notwithstanding  the  nimierons  errors 
assigned  for  reversal  of  the  Judgment  of  the 
trial  court,  there  Is  really  but  one  question 
involved  In  this  aii^peal.  and  that  is,  whether 
Dtichman  and  Prentice,  by  virtue  of  their 
purduise  at  sheriff's  sale,  have  rights  in  the 
land  superior  to  those  trf-Earl  Baker?  It 
was  the  tbeory  of  the  trial  court  that  the 
land  was  tbe  homestead  of  Maggie  and  J,  N. 
Baker  «t  tbe  date  of  the  deed  to  Darl  Baker, 
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and  that  satd  deed  was  Invalid,  because  Bame 
was  Dot  joined  in  by  J.  N.  Kaker,  the  tana> 
band,  and  that  thla  deed  was  In^ectaal  as 
a  conveyance,  and  that,  by  leason  of  the 
abandonment  of  the  homestead  by  Maggie 
and  J.  N.  Baker,  the  land  became  subject  to 
the  execution  of  the  Delf^iman  and  Prentice 
Judgment  It  Is  the  cont^tlon  of  plalntlfT  In 
error  that,  while  the  deed  executed  hy  Maggie 
Baker  to  Earl  Baker  was  Ineffectual  as  a 
muniment  of  title,  yet  the  protection  to  a 
homestead  afforded  by  the  constltutioual  and 
statutory  proTlsIcms  lasts  no  longer  than  the 
occupancy  of  the  premises,  and  that  such 
deed  may  become  eflectnal  after  the  home- 
stead right  ceases.  To  sustain  this  oonten- 
tlfm,  nnmarous  anthorities  are  dted,  and 
from  an  ecamination  of  the  ttme  we  are  of 
the  opinion  that  the  contentlmi  appears  to 
be  sustained  la  the  jnrisdletlonjB  from  which 
the  citations  aie  taken.  Whatever  may  be 
the  rule  In  other  states,  It  is  veil  estaUisbed 
in  this  state  that  a  deed  to  the  bouestead  ex- 
ecuted by  Mther  husband  or  wife  during  the 
occupancy  of  the  homestead  by  both  husband 
and  wife  is  absolutely  roid  for  all  purposes. 

[2]  Article  12,  |  2,  of  the  Oonstltatlon  of 
Oklahoma,  tworldea: 

"The  homestead  of  the  family  shall  be,  and 
in  hereby  protected  from  forced  sale  for  th^ 
payment  of  debts,  except  for  the  porcbase  mou- 
ey  therefor  or  a  part  of  snch  purchase  money, 
the  taxes  due  thereon,  or  for  work  and  material 
used  in  constmcting  improrements  thereon; 
Dor  shall  the  owner,  if  married,  sell  the  home- 
stead without  the  consent  of  his  or  her  spouse, 
given  in  such  manner  as  may  be  prescribed  by 
law;  provided,  nothing  in  this  artlde  shall  pro- 
hibit any  person  from  mortgaging  his  home- 
stead, the  spouse,  if  any,  joining  therein;  nor 
prevent  the  sale  thereof  mi  foredosnre  to  sat- 
isfy any  soch  mortgage." 

SectUn  1143,  Ber.  Lam  of  1910,  contains 
the  provision : 

"  •  •  •  And  no  deed,  mortgage  or  contract 
relating  to  the  homestead  exempt  by  law,  ex- 
cept a  lease  for  a  period  not  exceeding  one  year, 
shall  be  valid  unless  in  writing,  and  subscribed 
by  both  husband  and  wife." 

In  Wbelan  v.  Adams  et  al.,  44  OkL  686, 145 
Pac.  1158,  L.  B.  A  1916D,  651,  Oie  third  and 
fourth  paragraphs  of  the  syllabus  reads  as 
follows : 

"8.  An  attempted  conveyance  by  deed  of  the 
homestead  of  the  family,  Iqr  a  married  man,  giv- 
en without  the  wife's  consent  in  the  manner 
prescribed  by  law,  is  void." 

"4.  Where  the  relation  of  hnsband  and  wife 
exists,  the  deed  of  the  former  to  the  home- 
stead of  the  famUy  conveys  no  titie,  and  this 
notwithstanding  the  fact  that  the  husband  and 
wife  be  living  separate  and  apart,  or  even 
though  the  wife  may  have  without  Justifiable 
eause  abandoned  the  husband." 

We  quote  from  ttie  body  of  tiie  oifiaSm  as 
foUowi;  " 


"No  alienation  ot  the  homestead  by  the  hns- 
band alone,  In  whatever  way  it  may  be  effect- 
ed, is  of  any  validity;  nothing  that  he  can  do 
or  suffer  to  be  done  can  cast  a  doud  upon  the 
title;  it  remains  absolutely  free  from  all  grants 
and  incnmbrances,  except  those  mentioned  la 
the  Oonstitntion."  Morris  t.  Ward.  5  Kul 
239. 

In  Carter  Oil  Co.  t.  Popp  {OVL  Sup.)  174 
Pac.  747,  In  the  body  of  the  fxpttUm,  it  la 
stated: 

"Homestead  rights  eannot  be  conveyed  or  in- 
cumbered  except  hy  the  Joint  consent  of  hus* 
band  and  wife.  The  Interests  are  not  severs-  . 
hie,  and  both  parties  are  necessary  to  a  con- 
veyance. One  party  cannot  convey  his  or  her 
rights  wltikont  the  consent  of  the  other,  and  the 
T^hts  of  both  most  be  eoaveyed  together.** 

To  the  same  dfect,  see  Treeee  v.  Shoe- 
maker, 80  OkL  235,  195  Pac  766;  Davis  v. 
McOIIbray,  81  Okl.  42,  196  Pac.  339. 

In  Hawkins  v.  Corblt  (OkL  Sup.)  201  Paa 
649,  this  court  In  the  third  and  fonrtti  par- 
agraphs of  the  syllabus,  said: 

Under  the  above  providons  of  the  Consti- 
tution and  laws  of  Oklahoma,  the  homestead 
exempt  by  law  cannot  be  alienated  except  by 
a  written  instniment  joined  In  and  subscribed 
by  both  husband  and  wife,  wbere  that  relatiou^ 
exists.  In  this  case  the  husband  executed  a 
deed  at  Muskogee  on  February  2d.  The  wife- 
was  not  present  at  the  time  he  executed  the 
deed.  On  February  6th  at  Tnlsa,  the  wife 
signed  a  separate  deed,  an  entirely  different 
writing,  in  tlie  absence  of  her  husband.  Held, 
this  was  not  a  suffident  compliance  with  the 
statute  to  convey  titie  to  the  homestead." 

"4.  It  Is  not  vrltUn  the  equitable  power  of 
courts  in  this  state  to  dedare  any  indebtedness 
a  lien  on  a  homestead.  The  Constitution  and 
statutes  of  this  etate  have  prescribed  tiie  man- 
ner in  which  it  may  be  created,  and  they  must 
be  strictiy  followed." 

In  the  still  more  recent  case  of  Thomas  v. 
James  (OkL  Sup.)  202  Pac,  the  role  la 
stated  as  follows : 

"By  the  provision  of  this  section  of  the  ttat- 
Dte'nodeed  •  •  •  to  the  homestead  •  •  • 
shall  be  valid  nnleas  in  writing  and  subscribed 
by  both  husband  and  wife,  wbere  both  are  liv- 
ing and  not  divorced  or  legally  separated,'  tida- 
language  la  dear  and  nnambiguooa,  and  can 
only  be  construed  as  meaning  that  the  home- 
stead can  be  conveyed  only  by  the  husband  and* 
wife  executing  a  Joint  deed.  Under  the  pro- 
visions of  the  statute  the  deed  executed  by 
Martha  James  on  September  24,  1913,  was  in- 
valid, because  not  subscribed  by  the  husband, 
and  likewise  the  deed  from  Jacob  James,  ex- 
ecuted on  October  8,  1913,  was  invalid  because 
not  subscribed  by  the  wife;  and,  each  of  these 
deeds  being  invalid,  both  of  them  will  not  op- 
erate as  a  valid  conveyance.  As  was  said  in. 
Howell  V.  McCrie,  36  Kan.  636^  14  Pac.  257. 
59  Am.  Bep.  684,  wherein  the  court  was  con- 
sidering tile  effect  of  separate  mortgages  oil 
the  homestead,  one  executed  Iqr  ttw  husbanA 
and  the  other  by  the  wife: 
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"  'How,  then,  can  It  be  Raid  that  two  void  In- 
straments.  one  execoted  by  the  huiband  and  the 
other  bj  the  wife,  mortsaslDS  the  homeatead, 
can  have  the  effect  of  creating  a  lien?  They  >re 
void  for  all  purpose*,  whether  eoniidend  aep- 
■latolr  or  taken  tasvQat/  ** 

Ab  abovtt  stated,  tba  Judgment  of  IMcbman 
and  Prentice  against  the  Bakers  wax  secured 
while  the  premlsas  in  controrenv  were  oc- 
cn^ed  as  a  bomaBteBd  by  the  Bakers.  The 
Jndgment  was  kept  alive,  and  when  the  home* 
stead  was  ahandoned,  and  another  eetabUsh- 
ed.  then  the  Interest  of  Blaggle  Baker  In  the 
land  became  subject  to  the  claim  of  Delch- 
man  and  Prentice,  and  when  tbia  interest  was 
sold  under  the  execution,  and  Deicliman  and 
Prentice  became  the  purcbaeen,  and  the  sale 
being  ap;»-OTed  by  the  proper  court,  end  a 
deed  duly  issued,  the  rights  so  acquired  by 
Deichman  and  Prentice  became  superior  to 
any  rights  <dalmed  by  Barl  Baker  by  virtue  of 
hia  deed  from  Maggie  Baker,  for  the  reason 
that  the  deed  not  b^ng  Joined  In  by  J.  N. 
Baker,  the  husband,  the  same  was  a  nullity 
and  conveyed  no  rl^ts  to  the  grantee.  The 
land,  notwithstanding  the  deed,  remained  the 
property  of  Wnggle  Baker  and  was  subject  to 
sale  on  execution  the  same  as  though  the 
deed  had  never  been  executed. 

[S]  Plaintlfr  raises  another  question,  and 
this  la,  "Whether  Maggie  Baker  and  J.  N. 
Baker  oonld  in  any  case  nave  a  homestead  In 
.in  undivided  Interest  In  the  land."  We  fall 
to  understand  how  plaintiff  In  error  could  ob- 
tain any  advantage,  even  should  It  be  held 
that  no  homestead  character  attached  to  the 
land  Involved.  If  the  homestead  character 
had  not  attached,  th^  under  section  1174. 
Her.  Laws  <rf  1810,  as  construed  In  Ward  v. 
Wiggins  (OkL  Sop.)  174  Pac.  281,  the  attempt- 
ed gift  of  Ma^e  Baker  to  Barl  Baker  was 
\rttbout  any  valuable  condderaUon ;  such  at- 
tempted gift  was  void  against  D^dunan  and 
Pzentiee,  who  held  the  Judgment  at  that  time 
against  Bfaggie  Baker.  The  deed  £n»n  Mag- 
gie Baker  to  Oarl  Baker  was  not  executed 
until  June  20, 1913.  Barl  Baker  testified  that 
the  land  was  given  to  him;  however,  tt  is 
not  necessary  to  discuss  this  question. 

It  has  been  tnpressly  held  in  this  state  that 
a  tenant  in  comm<m  may  have  his  lunnestead 
and  is  entitled  to  a  homestead  exemption  In 
lands  held  In  common.  In  Atlas  Supply  Co. 
V.  Blake,  SI  OkL  77S,  162  Pac.  601,  In  the 
body  of  the  opinion  the  court  said ; 

"The  established  rule  in  many  ^risdictions 
that  a  tenant  in  common  may  have  a  bome- 
etead,  and  Is  entitled  to  a  homestead  exemp- 
tion, in  land  held  in  common  <21  Cyc.  506,  and 
cases  dted),  should,  under  our  poUey  of  lib- 
erally constmiiv  the  exemption  law  so  as  to 
afford  protection  to  a  debtor  and  his  family 
in  the  possession  of  a  borne,  obtain  in  this 
state.  According,  in  tiie  instant  case  the 
preoilses  levied  on  constituted  the  homestead 


of  the  defendant  at  the  time  of  the  creation  of 
the  debt  sued  on,  and  ever  since." 

To  the  same  tttect,  see  Alexander  v.  Bob- 

ler  (Okl.  Sup.)  166  Pac.  716. 

We  conclude  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  It  Is  so  ordoed. 

JOHNSON,  McNBILL,  MILLER.  NICHOL- 
SON, and  ESNNAMOB,  JJ.,  concoc 


(86  Okl.  ISU 

HOGAN  et  al.  v.  STATE  INDUSTRIAL  COM- 
MI8SJ0N  et  aU   (Now  t247».) 

(Supreme  Cvart  «t  Oklahoma.  May  16^  1022.) 

(BviUihut  by  the  Court.) 

1.  Matter  and  servant  «=>4I7(7)— Dedsloa  of 
ladustrial  Comnlsslos  without  •vMsaoe  re- 
viewable under  Conpeuatlon  Law. 

By  the  provisions  of  section  10  of  artlde 
2  of  the  Workmen's  Compensation  Law,  as 
amended  by  section  10,  c.  14,  Laws  10191  the 
decision  of  the  State  Industrial  Commission 
la  made  final  as  to  all  qnestions  of  fact;  tnit 
this  is  so  only  when  there  is  some  evidence 
to  support  such  decision,  and,  where  there  is 
absolutely  no  evidence  to  support  such  finding 
and  decision,  the  same  may  be  reviewed  as  a 
matter  of  law. 

2.  Master  and  semat  «s»403— BMrdea  #■  eon- 
pensatioi  olainsat  te  show  Injiry  l>  anploy- 
ment. 

In  a  proceeding  before  the  State  Industrial 
Commission,  seeliing  compensation  (or  an  al- 
leged injury,  the  burden  of  proof  is  upon  the 
didmant  to  show  by  the  evidence  that  the  in- 
jury complained  of  was  scddental,  and  arose 
out  of  and  in  the  course  of  his  employment 

3.  Master  and  servant  «s>36l— Conpeasatlen 
award  held  unwarraated. 

Evidence  examined,  and  held,  that  tilers  is 
no  evidence  to  support  the  award. 

CAddttKMol  BgUdbiu  by  SUtortal  Staff.) 

4.  Master  and  servant  «=936l— Ce«penaatloB 
pajnJiIe  only  where  claimant  Is  an  empieyee. 

Compensation  is  payable  only  wheo  the 
claimant  is  an  employee  within  Laws  lOlS,  c 
246,  art  1,  i  2,  as  amended  by  Laws  IfllO, 
c.  14.  11. 

Appeal  ftom  State  Industrial  Commissloo. 

Application  by  James  Otto  Cherry  for  an 
award  under  the  Workmen's  Compensation 
Act  which  was  opposed  by  T.  £L  Hogan,  trans- 
acting business  as  the  Wilburton  Glo  Com- 
pany, employer,  and  the  United  States  Fidel- 
ity A  Guaranty  Company,  insurer  from  an 
award  by  the  Industrial  Cinnmlssion,  the 
employer  and  insurer  appeal.  Award  vacat- 
ed, and  cause  reversed  and  remanded  to  the 
Industrial  Commission,  with  direction  to  dls- 
miss  the  rfwim. 


^=>For  other  oases  ue  same  tople  and  KBY-NUMBBR  la  all  Key-Numbered  Dlsetts  and  iBdeiis 
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Bobs  &  Thvrman,  of  Oklaboma  City,  for 
appellants. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  E.  Wood, 
Aast  At^.  OOL,  for  respondent  State  In- 
dustrial Commiaslon. 

G.  R  MitcbeU»  of  Wilbnrton,  for  reapond- 
ent  Gtaerry. 

JOHNSON,  J.  The  iwtltloners,  who  were 
the  mployer  and  Inenrance  carrier,  respec- 
tively, have  filed  their  petitions  In  this  court 
joining  the  State  Industrial  Oommisslon  and 
James  Otto  Cherry,  who  was  the  claimant, 
as  respondents,  to  review  an  order  and 
award  made  by  the  State  Industrial  Commis- 
sion In  a  proceeding  before  It  designated  as 
No.  18641,  wherein  James  Otto  Cherry  was 
claimant,  T.  R.  Hogan  doing  business  as  Wll- 
burton  Gin  Company,  was  respondent,  and 
United  States  Fidelity  &  Guaranty  Ctmi- 
pany  was  Insurance  carrier,  which  order  was 
made  on  June  25,  1921,  and  was  amended 
by  an  order  made  on  July  6,  1021,  required 
the  respondent  and  insurance  carrier  to  pay 
to  the  claimant  compensation  at  the  rate 
of  $8  per  week  for  250  weeks  as  for  the  loss 
of  an  arm,  together  with  all  medical  bills. 
For  convenience,  reference  will  be  made 
herein  to  the  parties  as  they  were  named  in 
the  proceeding  before  the  Indiutrlal  Com- 
mission. 

Counsel  for  the  respective  parties  agree 
that  there  is  but  one  question  here  for  deter- 
mination; that  Is,  whether  the  relation  of 
master  and  servant  existed  between  the  ap- 
plicant and  T.  K.  Hogan.  transacting  bu^- 
ness  as  Wllburton  Gin  Otnnpany,  or  was 
James  Otto  COierry  an  employee  of  the  re- 
spondent T.  B.  Hogan. 

The  undispnted  facts,  in  sabstance,  are 
that,  on  December  15,  1019,  the  reapondoit, 
T.  R.  Hog&n,  was  operating  a  cottoa  gin  at 
Wilbnrton,  OfcL,  under  tbe  nftme  of  WUbnr- 
ton  Gin  Company,  and  <m  that  day  bad  in 
his  employ  a  superlntoident  and  a  gUmer, 
Uie  latter  being  umed  Green.  On  that  day 
the  claimant,  James  Otto  Cherry,  luuled  a 
load  of  Gottw  to  the  gin,  arriving  about  10 
o'docfc  a.  m.,  and,  finding  a  number  of  wag- 
ons to  be  unloaded  ahead  of  blm,  he  waited 
there  until  about  1:S0  p.  m.,  and  was  at  that 
time  standing  In  the  doorway  at  the  gin 
room,  which  contained  four  gin  stands  in  a 
row,  running  east  and  west.  The  west  gin 
stand  became  closed,  and  Green,  the  gln- 
ner,  went  to'lt.  raised  the  breast,  and  asked 
Cherry,  who  was  standing  near  by  to  help 
him  hold  It  Thereafter  the  east  gin  became 
clogged  and  Green  went  to  that  gin  stand. 
The  additional  weight  of  the  breast  being 
thrown  on  Cherry  caused  his  hand  and  arm 
to  be  pulled  down  Into  the  saws,  which  so 
tore  his  hand  and  forearm  that  It  was  nec- 
essary to  amputate  his  arm.  Cherry  bad 
never  worked  around  a  cotton  gin,  and  had 
nevw  engaged  in  any  other  occupation  than 


farming.  Green  had  no  authority  flrom  the 
respondent  to  employ  additional  help  about 
tbe  gin,  and  Cherry  did  not  understand  that 
Green,  or  any  one  else,  Intended  to  pay  bim 
for  rendering  the  asafstance  requested  by 
Green,  and  Chnry  did  not  expect  pay  for 
such  assistance. 

[1, 2, 4]  Section  2  of  article  1,  chapter  246. 
Session  Laws  1915,  as  amended  by  section  1, 
c.  14,  of  the  Session  Laws  of  1919.  provide 
that  compoisation  provided  for  In  the  act 
shall  be  payable  for  bijvrles  sustained  by 
employees.  Subdirlsfon  8  of  - section  3,  art. 
1,  of  tile  act  Evovldes  that  the  term  "employ- 
et"  means  persons,  partnerships,  assoda- 
tlona,  corporations,  etc.,  employing  work- 
men in  hazardous  employments.  Subdlvlsltm 
4  of  the  said  section  provides  that  "employee" 
means  any  person  in  the  employment  of 
any  person,  firm,  etc.,  carrying  on  a  business 
covered  by  the  act.  Subdivision  8  of  said 
section  provides  that  "wages"  means  tbe 
money  rate  at  which  the.  service  Is  recom- 
pensed under  the  contract  of  fairing  In  force 
at  the  time  of  the  accident. 

It  seems  to  us  that  it  obviously  follows 
from  the  above  provisions  of  the  Workmen's 
Oompensation  Law  that  compensation  is 
payable  only  where  the  claimant  is  an  em- 
ployee under  the  quoted  provisions,  and  that 
the  Commission  erred  in  concluding  that  the 
claimant  was  such  ranployee. 

In  1  Latiatt's  Master  and  Servant  (2d 
Ed.)  pp.  316  to  321,  inclusive,  this  principle 
of  law  is  stated  as  follows: 

"88.  Atamt  of  ParH«»;  JVoposoI  and  Ao- 
cevtanc«.— As  in  the  case  of  other  contracts 
the  formation  of  a  binding  contract  of  service 
may  be  established  either'  by  evidence  whidk 
tends  directly  and  specifically  to  show  that  one 
of  the  parties  bad  accepted  absolutely  and  with- 
out qualification  the  proposal  of  the  other 
with  regard  to  the  performance  of  certain 
work,  or  by  evidence  which  tends  indirectly  to 
prove  the 'fact  of  acceptance— aa,  for  example, 
that  .the  alleged  servant  did  the  work  in  ques- 
tion with  the  consent  and  for  the  benefit  of 
tbe  alleged  master,  or  that  one  of  them,  by 
some  express  dedaration,  recognized  tiie  other 
as  hia  servant,  or  that  he  performed  fonctions 
which  only  a  person  in  the  position  of  a  serr- 
ant  was  entitled  to  perform." 

In  26  Cyc.  968,  ttw  law  Is  as  fMIows: 

"The  relation  of  master  and  servant  arises- 
only  out  of  contract  which,  except  where  con- 
trolled by  the  statute  of  frauds,  may  be  either 
express  or  implied,  verbal  or  written;  and 
may  contain  such  terms  and  conditions  as 
the  parties  see  fit  to  make,  provided  they  are 
not  illegal  and  do  not  contravene  public  pol- 
icy." 

"A  person  who  voluntarily  assumes  to  act  as- 
the  servant  of  another  cannot  recover  for  per- 
sonal injuries  aa  though  fae  were  in  fact  a  serv- 
ant The  fact  that  a  volunteer  was  requested 
or  ordered  by  a  servant  of  liis  master  to  give 
bis  assistance  will  not  authorize  him  to  recover 
for  personal  Injuries  on  the  ground  that  be- 
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thereby  became  a  servant  of  the  employer,  an-    Section  0,  W.  C.  A."   Rogers  et  aL  T.  Bocers 
less,  by  reason  of  bis  position  or  the  necesai-   et  aL  (Ind.)  122  N.  B.  TT8,  780k 
ties  of  the  case,  such  servant  had  authority  to 

make  the  reqneBt"  26  Cye.  1085.  The  Supreme  Court  of  WasblDgtou  said : 


IB  the  case  of  Hot  Springs  B.  Co.  v.  Dial. 
08  Ark.  818,  24  S.  W.  500,  the  court  says : 

"Appellant  was  making  up  a  train  at  its  de- 
pot at  Hot  Springs  on  the  yard  of  the  company, 
aeir  the  depot,  at  a  street  crossing,  a  bridge 
spumed  the  track.  Appellee,  a  boy  15  years 
of  age,  was  standins  erect  upon  a  freight  ear 
■8  it  passed  under  the  bridge,  and,  same  being 
too  low  to  admit  his  passage  in  the  position, 
be  was  struck  npoa  the  head,  and  knocked  from 
the  car,  receiving  a  severe  scalp  wowid,  from 
wbich  he  saflfered  greatly.  *  *  *  He  sues 
the  company,  *  •  «  alleging  that  he  was  in- 
doeed  to  go  upon  the  car  by  the  conductor  of 
appellant  for  the  purpose  of  throwing  off  tho 
toske."  etc.  "Where  a  railroad  company  has 
not  given  1th  conductor  express  authority  to 
employ  help,  nor  clothed  him  ynth  the  appar- 
CDt  authority,  and  there  is  no  exigency  requir- 
ing extra  help,  a  boy  of  15,  who  willingly  obeys 
his  request  to  assist  on  a  car,  is  a  trespasser, 
and,  if  injured,  cannot  recover  from  the  com- 
ptoy,  in  the  absence  of  willful  and  gross  negli- 
goiee.  •  *  •  Th6  proof  shows  that  the  con- 
ductor had  no  power  to  employ  brakemm. 
The  extent  of  his  express  authority  was  to  con- 
trol the  movements  of  his  train  with  such  sub- 
iltems  as  were  furnished  him  by  the  superin- 
tendeat,  who  'employed  all  men  working  on  all 
trains'  of  the  company.  *  *  *  No  exigency 
toperrened;  no  urgent  dreumstances  were 
■hown;  nothing  to  call  for  the  exerdss  of  im> 
^ed  authority.** 

To  the  same  eflMt  see  HitAelBoii  t.  New 

Bast  Tintic  R.  Co.,  23  Utab,  42,  64  Fac. 
463:  Langan  v.  Tyler,  114  Fed.  716,  61  C,  O. 
A  608. 

"The  relation  of  employer  end  employee  is 
coatractaal.  like  every  other  contractual  re- 
lation, It  ia  the  product  of  a  meeting  of  the 
minds.  Western  Union  Tel  Co.  t.  Nortb- 
cott,  168  Ala.  680,  48  South.  653.  182  Am.  St. 
Bep.  38;  IS  K,  a  L.  480.  To  create  the  re- 
latioD  of  employer  and  employee  there  must  be 
an  express  contract,  or  such  acts  as  wUl  show 
unequivocally  that  the  parties  recognize  one 
another  as  master  and  servant  18  R.  C.  L. 
iS&.  It  is  essential  to  the  existence  of  everr 
contract  of  employment  that  it  be  definite  and 
eertain  as  to  parties.  Parsons  v.  Trask,  7 
Gray  (Mass.)  473,  66  Am.  Dec.  GOe.  By  vir- 
tue of  section  4  of  the  Workmen's  Compensa- 
tion Act,  the  obligatios  of  the  emidoyer  to  pay, 
and  the  right  of  the  employee  to  receive,  com- 
pensation in  accordance  with  the  provisions  of 
*aid  act,  becomes  a  part  of  every  contract  of 
eerrice  between  every  employer  and  employes 
covered  by  said  act  Acts  1915.  p.  393;  Hag- 
enback  v.  Leppert  117  N.  B.  531.  To  the  em- 
ployee this  right  to  compensation  Is  a  precious 
dement  of  the  contract  One  of  the  considera- 
tions, and  an  important  one,  whidi  he  gives 
for  that  ri^t  is  the  rdinquishment  by  himself 
ud  Us  dependents  of  all  other  rights  and  rem- 
edies at  common  law  or  otherwise  for  his  in- 
jurj  or  death  arising  out  of  the  employment. 


"We  think  there  can  be  no  doubt  of  this 
premise,  but  the  principles  of  the  common 
law  can  be  of  little  assistance  to  us  In  measur- 
ing the  right  of  a  workman  to  claim  compensa- 
tion under  the  industrial  insurance  law.  It  is 
the  purpose  of  that  law  to  compel  the  indus- 
tries of  the  state  to  bear  the  bordes  of  acci- 
dents occurring  in  their  operation,  and  being  in 
derogaUon  of  the  common  law,  it  cannot  be  con- 
strued so  as  to  include  those  who  do  not,  by 
words  or  necessary  implication,  come  within  its 
terms.  •  •  •  The  law  in  its  tenor  and  terms 
contemplates  that  the  relation  between  em- 
ployer and  employee  shall  possess  some  element 
of  certainty.  It  implies,  if  indeed  It  does  not 
liberally  provide,  that  there  shsll  be  an  actual 
contractual  relation  between  the  parties — that 
is.  an  agreement  to  labor  for  an  agreed  wage 
or  compensation."  HiDestad  et  al.  t.  Indus- 
trial Insurance  Commission,  80  Wai^  426,  141 
Pac.  913,  Ann.  Cas.  1916B,  780. 

[8]  There  is  no  evidence  In  this  record 
upon  wbich  to  base  the  condnslon  that  the 
relation  of  master  and  servant  existed  be- 
tween the  respondent,  Hogan,  and  the  claim- 
ant. Cherry,  at  the  time  of  tbe  Injury,  and, 
that  being  true,  there  can  be  no  award  Justi- 
fied under  the  Workmen's  Compensation 
Law,  and  the  award  made  by  tbe  State  In- 
dustrial Commission  should  be  vacated,  and 
the  cause  is  reversed  and  remanded  to  the 
Commission,  with  directions  to  d tbtt 
claim;  and  It  Is  so  ordered. 

MCNEILL,  NICHOLSON.  MTT.T.m>,  and 
KBNNAMER,  JJ.,  concor. 


(S8  ou.  itai 

WHITEHEAD  COAL  MINING  CO.  et  aL  V. 
STATE   INDUSTRIAL  COMMIS- 
SION 9t  al.    (Na.  12647.) 

(Supreme  Court  of  Oklahoma.   Maj  9,  1S22.) 

(SvUtthut  ^y  tite  Court.) 

1.  Master  and  servast  «=»4l7(7)-4)oainls- 
slon's  findings  oa  avManoa  la  eonpessafloa 
oasa  coflclaslve. 

When  there  Is  any  evidence  reasonably 
tending  to  support  the  order  of  the  State  In- 
dustrial Oommisston,  such  order  is  final  and 
condnsiTe  In  this  court.  IJnder  section  10, 
c  14,  Sess.  Laws  1919,  the  dedsion  of  the 
State  Industrial  Commission  Is  final  as  to  all 
qoestionB  of  fact,  and  cannot  be  reviewed  by 
this  court  on  appeal.  Consolidated  Fuel  Go. 
et  aL  V.  State  Industrial  Commission  et  aL,  2(^ 
Pac.  170. 

2.  Master  and  sarvaat  «94I9— Unltatloa  la- 
applleable  to  review  «f  eenpMnatlOB  award. 

Under  artide  2,  |  12.  c.  246,  Sess.  Laws 
1915,  the  State  Industrial  Oommisdoa  is  an- 
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thorized,  at  any  time,  to  review  any  award 
made  by  it  upon  ita  own  motion  or  tbe  applica- 
tioD  of  any  interested  party  upon  the  ground 
of  change  in  condition,  and  the  jurisdiction  of 
ttie  Commtsaion  after  having  once  rested  over 
a  claim  is  continaing.  Tbe  only  limitation  aiH 
plieable  to  the  Commission  ia  the  maximum 
amount  to  be  paid  to  tbe  ininred  empl^ee  un- 
der the  law,  aiid  the  limitation  of  one  year  tor 
the  filing  of  a  daim  from' date  of  injary  found 
in  aection  17  of  the  act  la  inapplicable. 

3.  Award  iriodHled  and  afllnned. 

Record  examined,  and  hdd,  that  tha  award 
be  affirmed. 

(Aidttional  ByUaiut  hp  Bditorial  Btaff.) 

4.  Matter  and  servant  «=»4)9— Wife  of  mea- 
tally  Incapable  employee  may  preaoat  alalia 
under  Compensation  Law. 

Workmen's  Compensation  Law  (Sees. 
Laws  1916,  &  246),  must  be  liberally  con- 
strued, and  article  2,  %  12,  will  not  be  eon* 
strued  to  deny  to  the  wife  of  the  injured  em- 
ployee the  right  to  can  to  the  attention  of  the 
Industrial  Commission  by  motion  tbe  daim  of 
ber  husband,  who,  by  reason  of  his  injury,  is 
mentally  incapable  of  presenting  his  claim  on 
account  of  change  in  condition  after  tbe  award. 

ActioD  by  the  Whitehead  Coal  Mining  C<mi- 
pany,  a  corporation,  and  the  Consolidated 
Underwriters,  petitioners,  against  tbe  State 
Industrial  Commission  and  WlUlam  Walsb, 
respondents,  to  reverse  an  award  of  the 
Industrial  Commission  In  favor  of  William 
Walah.  Award  modified  and  affirmed. 

Simpson,  Hummer  &  Foster,  of  Httiryetta, 
(Con  Murphy,  Jr..  of  Kansas  GUy*  Ho.>  of 
counsel),  for  petitioners. 

George  F.  Short,  Atty.  Oen.,  and  Kathryn 
Van  Leuven,  Asat  Atty.  Qeu.,  for  reqrand- 

Oltl. 

EIDNNAMEB,  3,  The  Whitehead  Coal 
Mining  Company,  a  corporation,  and  the  Con- 
solidated Underwriters,  petitionere,  institut- 
ed this  proceeding  in  this  court  against  the 
State  Industrial  Commission  and  William 
Walsh,  respondents,  to  reverse  an  award 
made  on  the  28th  day  of  July,  1921,  In  favor 
of  William  Walsh,  directing  the  petitiwers 
to  pay  to  the  respondent  fl8  per  week  un- 
til the  termination  of  disability. 

The  record  discloses  that  WiUlam  Walsh 
was  Injured  while  In  the  employ  of  the 
Whitehead  Coal  Mining  Company  July  1, 
1919,  while  working  in  a  mine,  by  a  rook 
falling  upon  his  back;  that  on  tbe  28tfa 
day  of  July,  1919,  the  Industrial  Commis- 
sion made  an  award  to  William  Walsh,  as 
claimant,  awarding  him  the  sum  of  (17.31 
per  week  to  continue  until  termination  of 
disability  and  that  they  pay  all  medical 
expenses  incurred  by  the  claimant  not  to 
exceed  the  sum  of  $100;  that  the  petitioners 
paid  the  award  until  Sei^ember  3, 1919,  when 
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William  Walsb  returned  to  work  In  the 
same  employmoit  as  a  coal  miner,  as  an 
employee  of  tike  Whitehead  Coal  Mining 
Ccnnpany,  and  continued  to  work  at  audi 
employment  until  about  the  IStii  day  of 
March,  1921,  at  irtilch  time  William  Walah 
became  maitally  Incapacitated  and  was  tak- 
en to  the  Hovltal  fSor  tbe  Insane  at  'Vlnita, 
OU. 

In  July,  1921.  Mrs.  William  Walsh,  wlte  of 
William  Wahih.  filed  a  petition  with  the 
Industrial  Commission  asking  tat  a  review 
of  the  award  made  to  William  Walsh  on  the 
28th  day  of  July,  1919,  alleging  there  had 
been  a  material  Change  In  tbe  condlti<Mi  of 
the  claimant  WUllam  Walsh  since  the  award 
of  July  28.  1919,  whkh  was  a  direct  result 
of  the  Injury  sustained  by  the  respondent 
William  Walsh;  that  the  injury  sustained 
had  caused  a  permanent  disability ;  that  an 
X-ray  examination  had  been  made  of  the 
injury  to  Walsh,  which  disclosed  a  crushed 
vertebra  In  the  dorsal  r^lon;  that  WUilam 
Wal^,  as  a  result  of  tbe  Injury,  had  a  per- 
manent stUf  back;  that  tbe  claimant  Wil- 
liam Walsh  was  being  treated  In  the  Hos- 
pital for  the  Insane  at  Vinita,  OkL 

The  petition  for  review  of  the  award 
was  set  for  hearing  on  the  2Sth  day  of  July, 
1921.  After  a  hearing  upon  the  petition  at 
Henryetta  before  Commissioner  H.  C.  Meyers 
and  the  introduction  of  testimony  on  behalf 
of  the  respective  parties,  the  CommiBSlon,  on 
the  2Sth  day  of  August,  1921,  made  an 
award  awarding  William  Walah  compensa- 
tion from  March  16,  1921,  at  the  rate  of  $18 
per  week  to  continue  during  disability. 

The  petitioners  by  thla  action  seek  to  re- 
verse this  award  and  urge  three  propositions : 
First  There  is  no  evidence  suiiporting  the 
order  made  by  the  Commissloa  Second. 
Tbat  the  Commission,  after  having  heard  the 
testimony  on  the  hearing  for  a  review  of  the 
award,  made  an  order  that  the  claimant 
William  Walsh  undergo  an  examination  to 
be  made  by  Dr.  Louis  Bagby  of  Vinita,  the 
examination  to  t>e  made  on  August  25,  1921, 
and  that  before  the  examination  was  made 
on  August  29,  1921,  the  award  herein  was 
made.  Third.  That  the  claim  of  William 
Walsh  is  barred  under  section  17,  art  2,  c. 
246,  Session  Laws  1915,  requlrinic  a  claim 
for  compensation  to  be  filed  wltUn  one  year 
after  the  injury. 

[1J  Upon  an  examination  of  this  record. 
It  Is  obvious  that  there  Is  no  merit  In  thla 
first  contention  made  by  counsel  for  the  peti- 
tlOQcrs.  Counsel  in  their  brief  have  at- 
tempted to  Impose  the  duty  upon  this  court 
of  weighing  the  evidence  and  determining  on 
which  side  ct  the  contiovway  the  w^i^ 
lies.  It  is  the  settled  law  In  tills  Jurisdlctioa 
that  this  court  will  not  weigh  tiie  evidence 
presented  to  the  Industrial  Commission  tor 
the  purpose  of  ascertaintng  where  the  weight 
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of  evidence  lies  or  on  wUcb  side  U  pre- 
ponderates. SectlOD  10,  c.  14.  Sesalcra  Laws 
1910;  Cboctaw  Portland  Cement  Co.  et  al. 
V.  Umb  et  aL.  79  Okl.  109.  1B8  Pac  760: 
Board  of  County  CommlaslonerB  ct  Oleve- 
land  County  t.  Barr  et  al,  68  OU.  — .  178 
Pac  206;  Baulerson  t.  Industrial  Commla- 
Blon  of  Oblaboma  et  al^  76  Okl.  8,  183  Pac. 
S80;  Consolidated  Vmi  Go.  et  al.  v.  Industri- 
al Commission  et  aL  (OU.  Sop.)  205  Pac.  170. 

De:  W.  U  SteveoBtm*  a  tegular  licensed 
lAysldan  who  has  practiced  medicine  for 
H  years,  testifled  on  the  hearing  for  a  re> 
view  ct  the  award  made  by  the  Commission 
tbat  be  had  been  the  fiuntly  physician  for 
the  claimant  WUlUm  Walsh  for  12  years; 
tbat  be  had  the  claimant  onder  his  obaerva- 
thm  and  treatment  evw  since  his  injury 
DQttl  he  was  carried  to  flie  hoq)ltal;  tbat 
Dr.  Fisherman,  of  Oklahoma  CUty,  made  an 
examlnatlen  of  the  claimant  In  Us  presence 
^mi  that  he  assisted  In  maUng  the  examina- 
tion; that  they  gave  the  claimant  various 
testa  and  that  he  had  erauddeiable  rertlgo; 
tbat  be  could  not  stand  on  one  foot  or 
with  his  feet  dose  together;  tbat  bis  back 
was  very  stiff  and  he  would  fall  forward. 
Dr.  JiterensMi  stated  posittrely  In  Ids  test!- 
nmy  that  Hie  claimant  was  nev^  sick  be- 
fore In  Us  life  prior  to  the  Injury,  except 
with  smallpox,  and, that  Us  i^resent  oondl* 
tlon  was  the  direct  result  of  the  injury  re- 
cced by  Urn. 

The  evidence  was  uncontradicted  that 
Walsh  received  a  serious  Injury  by  a  heavy 
rock  falling  from  the  roof  of  the  mine  on  bis 
back. 

Tbe  report  of  Dr.  Lonls  Bagby,  the  phy- 
sician who  made  the  examination  of  the 
cUImaut,  wUcb  tbe  petitioners  complain  was 
not  before  the  Commission  at  tbe  time  the 
award  was  made,  shows  that  be  made  an 
X-ray  of  tbe  spine  of  the  dalmant,  and  tbat 
tbe  X-ray  examination  disclosed  a  lesion  of 
tbe  body  of  tbe  third  lumbar  vertebra  and 
a  slight  lateral  deviation  in  the  lumbar 
r^on. 

The  evidence  of  witnesses  who  worked 
with  tbe  claimant  tended  to  show  tbat  he 
had  never  recovered  from  tbe  injury  inflicted 
□pon  him  by  the  falling  rock.  With  all  this 
evidence  In  the  record,  counsel  for  the  peti- 
tioners say  in  their  brief  that  ther^  is  no 
evidence  supporting  the  award  made  by  the 
Commission.  This  assertion  is  based  upon 
the  assumption  that  the  Commission  was 
bound  to  give  more  weight  to  the  evidence 
of  certain  medical  experts  that  examined 
■the  claimant  and  who  gave  testimony  in 
effect  tbat  tbe  mental  condition  of  Walsh 
was  due  to  tbe  disease  of  sypUlls;  which  was 
disclosed  by  tbe  positive  Wasserman  reaction 
as  shown  by  the  report  and  laboratory  flad- 
ings  of  Dr.  GL  3.  Fisherman. 

Coonsd  for  p^tlonMs  admit  tbat  Dr.  W. 
U  Stevenson  stated  that  tbe  injury  eratrlb- 
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uted  to  the  present  condition  of  Insanlvy 
by  lowering  the  vitality  of  the  respondent, 
but  tbat  Us  evldaice  is  not  to  be  given  any 
weight  because  be  Is  not  s  graduate  of  a 
school  ot  medicine,  and  tbat  bis  evidence  is 
In  direct  conflict  with  tbe  tesUmimy  of  phy- 
slctans  who  are  graduates.  This  very  con- 
tention made  by  counsel  for  the  petitioners 
destroys  tb^  first  proposltlim  that  tbe 
award  of  the  Commission  is  not  supported  by 
any  evidence  and  shows  oondnaively  that 
tbe  petitioners  are  seeking  to  hare  tUs  court 
weigh  the  evidence.  The  only  purpose  for 
wU  A  this  court  will  examine  the  testimony 
in  tills  daas  of  cases  is  with  a  view  of  as* 
certalnlng  whether  or  not  there  Is  any  sub- 
stantial ertdoKQ  supporting  tbe  aw^mt 
This  court,  in  the  ease  of  Associated  Em- 
ployer's Bedmocal  A  Missonri  Taller  Bridge 
Ool,  OorporatlaiB,  PetitionerB.  v.  State  In- 
dustrial Commission,  Respondents,  88  Okl. 
— ,  200  Pac.  862,  did  announce  the  rule  that 
where  the  award  of  tbe  Commission  Is  not 
■npported  by  any  evidence  then  the  award 
should  be  reversed.  The  rule  announced  in 
tUfl  case  ia  In  harmony  with  tbe  role  iiU- 
rersally  adbwed  to  by  the  courts  that  an 
award  cannot  be  sustained  without  i«0Qf 
of  the  eesentlal  prerequisites  Imposed  by  tbe 
statute,  sudi  as  the  tact  tbat  there  was  an 
accident  resulting  In  an  Injury  and  the  re- 
lation of  employer  and  employee.-  However, 
the  authorities  suniort  tbe  rule  that  the 
finding  of  the  Commission  does  not  require 
so  much  evidence  to  support  it  as  a  finding 
made  by  a  court,  although  such  finding  must 
be  supported  by  substantial  evidence.  Never- 
theless It  is  not  necessary  that  such  finding 
be  supported  by  a  preponderance  of  the  evi- 
dence. Workmen's  Compensation  Acts  O.  J. 
115;  Englebretson  t.  Ind.  Aca  Comm.,  170 
CaL  708,  161  Pac.  421;  Voelx  t.  Industrial 
Commission,  161  Wis.  240^  1S2  N.  W.  830. 

We  are  clear  in  this  case  tbat  there  is 
substantial  evidence  In  the  record  author- 
izing the  award  made  by  the  Commission, 
and  that  It  was  not  necessary  for  tbe  Com- 
mission to  delay  the  award  awaiting  for  the 
report  of  Dr.  Bagby,  who  made  an  examina- 
tion of  tbe  claimant  The  better  practice, 
however,  would  be  for  the  Commission,  aft- 
er having  ordered  the  claimant  to  undergo 
an  examination,  to  wait  a  reasonable  time 
for  tbe  examination  to  be  made,  If  snch  an 
examination  would  materially  aid  the  Com- 
mission in  arriving  at  a  Just  conclusion. 
But  It  would  not  be  necessary  for  tbe  Com- 
mission to  delay  ite  award  where  the  Con- 
mission  Is  satisfied  that  the  daimant  Is  en- 
titled to  an  award. 

As  counsel  for  tbe  petitioners  have  only 
complained  under  their  second  proposition 
as  to  the  action  of  the  Commission  In  making 
the  award  prlOT  to  tbe  filing  of  the  report 
of  Dr.  Bagby.  it  is  not  necessary  to  slve  fur- 
ther attention  to  this  contentUm, 
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it]  The  third  proposition  ugued  by  coun- 
sel for  the  petlUonera  Is  that  under  section 
17,  art  2,  c.  246,  Session  Iaws  1915.  the 
elahn  of  the  claimant  Walsh  la  barred.  That 
part  of  the  section  relied  on  la  as  follows : 

"The  right  to  claim  compensation  under  this 
act  shall  be  forever  barred  nnlesa  within  one 
Tear  after  the  injnrr,  a  claim  for  compensa- 
timi  therennder  shall  be  filed  with  the  Coai- 
misrion.** 

We  are  unable  to  concar  In  tills  contention. 
The  statute  only  required  that  the  claim- 
ant make  a  claim  within  one  year  trota  the 
date  of  the  injury,  and  It  la  admitted  tliat 
the  dalmant  did  make  hla  daim  within  tme 
yeir  from  the  data  of  his  Injury  and  an 
award  was  thereon  made.  But  this  statute 
nowhere  UmltB  the  time  within  which  tba 
claimant  may  file  an  ap];dicatlon  for  a  re- 
view of  an  award  made  by  the  Commlsilon. 
It  Is  true  in  this  case,  oveae  <me  year  Int^ 
Tened  betwe«i  the  time  the  dalmant  ceased 
to  receive  compoisatltnt  and  tb,e  date  oi  Om 
application  for  a  review  of  ttw  award,  but 
artide  2,  |  12,  c  246,  Sessicm  Laws  IfKLS^ 
provides: 

"Upon  its  ovn  motion  or  upon  the  applica- 
tion of  any  party  in  interest,  on  the  groond  of 
a  change  bi  conditions,  the  Commission  may  at 
any  time  review  any  award,  and,  en  sneb  rerlew, 
may  make  an  award  ending,  diminishing  or  in- 
creasing the  eompenaatien  previously  awarded, 
subject  to  the  maximum  or  minimum  provided 
in  this  Act,  and  shall  state  its  conclasions  of 
fact  and  riUii^  of  law,  and  sfaall  immediately 
'  Rend  to  tbe  parties  ■  copy  of  the  award.  No 
Hucb  review  stiall  effect  such  award  as  r^rds 
and  money  already  paid," 

This  section  of  tbe  statute  does  not  pro- 
vide any  limitation  of  time  within  which  a 
review  of  an  award  must  be  made,  but  only 
prescribes  as  a  prerequisite  that  there  has 
been  a  diange  in  conditions.  Furthermore, 
the  statute  specifically  authorizes  the  Com- 
missioQ  upon  such  showing  being  made  to  re- 
view an  award  at  any  time.  This  section  of 
the  statute  also  answers  the  contention 
made  by  counsel  that  the  wife  of  the  claim- 
ant  had  no  right  to  have  the  award  reviewed 
for  the  claimant  It  is  clear  from  this  sec- 
tion of  the  statute  that  the  award  may  be 
reviewed,  not  only  upon  the  motion  of  any 
Interested  party,  but  upon  the  motion  of 
the  Commission. 

[4]  Tbe  rule  has  beesk  repeatedly  announ<> 
ed  by  this  court  that  the  Workmen's  Com* 
pensation  Law  must  be  liberally  construed 
In  favor  of  the  injured  mployee.  It  would 
be  a  most  narrow  construction  of  section 
12,  supra,  to  deny  to  tbe  wife  of  the  Injured 
onployee  the  right  to  call  to  the  attention 
of  the  Industrial  Commission,  by  motion,  tbe 
claim  ot  her  husband,  who  by  reason  of 
his  Injnry  is  mental^  Incapable  of  present* 


Ing  bis  claim.  It  is  apparent  ttOLt  the  award 
for  |18  per  week  was  made  through  error, 
and  should  have  been  for  $1731  per  we^ 
The  same  is  modified  In  this  reqpect 

[3]  The  award  of  the  Industrial  G«nmle> 
slon  in  this  cause  as  modified  Is  affirmed. 

HARRISON,  0.  J.,  and  JOHNSCHf,  KANB, 
and  IfTT.T.KB,  JJ.,  concar. 


.  (88'Okl.  IM) 

AULTMAN  &  TAYLOR  MACHINERY  CO.  T. 
PUSS.  (Ne.  10674.) 

(8m>reme  Court  of  OUaboma.  May  18»  1922.) 

(ByOahiu  by  f  Ae  Court.) 

1.  Appeal  and  error  4=»30l,  870(5)  —  Twe 
methods  of  praiantlng  siror  la  evorrillag  de- 
■■iTsr  to  petlHoB  stated. 

When  a  defendant  dedres  to  present  to 
this  court  as  error  the  overruling  of  a  demurrer 
to  the  petition,  it  may  be  presented  by  two 
methods:  First  saving  tbe  proper  exception, 
and  having  tiie  appeal  lodged  in  this  court 
within  aix  months  from  the  date  of  the  order; 
second,  by  saving  the  proper  exception  and  in- 
corporating in  the  motion  for  new  trial  tbe 
error  of  the  trial  court  in  overruling  the  de- 
marrer,  and  perfecting  tils  appeal  to  this  court 
within  six  months  from  the  <^te  of  overruling 
tbe  motion  for  new  trial. 

2.  Executors  and  administrators  «=»I54— The 
tarm  "alienate"  in  statute  relating  to  aliena- 
tion of  property  of  estate  signifies  Its  wrong- 
fnl  transfer. 

Tbe  term  "alieoate"  as  used  in  section  6824, 
Rev.  Laws  1910,  signifies  the  wrongful  trans- 
fer of  and)  property  to  another. 

[Bd.  Note.— For  other  deflnltiona,  see  Words 
and  Phrases,  Firat  and  Second  Series,  Alien- 
Alienate— Alienation.] 

3.  Executors  aad  administrators  1 54— Par- 
ty allenatlno  deceased's  property  prior  to  ad- 
ministrator's appointment  Is  liable  for  twice 
Its  value. 

A  party  guilty  of  alienating  tbe  property 
of  deceased  aifter  his  death,  and  prior  to  the 
time  of  the  appointment  of  administrator,  la 
liable  in  damages  to  the  administrator  for 
twice  the  value  of  tiie  property  alienated. 

4.  Executors  and  admialstrators  «=s>450— EvU 
dence  hdd  to  support  a  verdlot  against  de- 
fondant  for  alienating  deceased's  property. 

Record  examined,  and  held,  that  tbe  evi- 
dence  Is  sufficient  to  support  the  verdict  of  the 
jury  that  the  property  bad  been  alienated  with- 
in tiie  meaning  of  section  6324,  Bev.  Laws  1910. 

5.  Executors  and  administrators  «=»450,  451 
(3)  —  Instruction  that  defondant's  acta 
amountsd  to  alienation  of  deoeased's  property 
approved;  reoevery  would  bo  twies  tbe  re- 

'  malndsr  after  subtraoHag  the  amenat  of  llfta 
from  tbe  valae  of  the  properly;  avidoaoe  keM 
saflldeat  te  snstala  verdlet  for  plalatlff. 
Record  examined,  and  Mid,  the  tnstmetloiM 

snbmltted  the  qoesti<m  of  facts  to  tiie  jury  oih 
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4er  proper  InBtractions,  and  fber«  was  enffi- 
efmit  evidence  to  support  the  finding  of  th« 
puj,  and  the  judsment  will  not  be  disturbed. 

Appeal  from  District  Oonrt,  Orant  Ooonty; 
J.  W.  Bird.  Jadgew 

Action  by  J.  H.  Tnss,  admlolstrator  of  tbe 
estate  of  B.  B.  Smith,  deceased,  against  the 
Aolbnan  ft  Taylor  Machinery  Company. 
Verdict  and  judgment  for  plalntUC,  and  de- 
fendant appeals.  Affirmed. 

jr.  G.  McKeIvy  and  B.  H.  Breedoi,  both  of 
Uedford,  for  plaintiff  in  error. 

C.  S.  IngersoU,  Sam  P.  Bldlns*i  and  A.  a 
Glenn,  all  of  Medf ord,  tot  defoidant  In  er> 
lor. 

McMEUX^  J.  This  action  was  commenced 
In  die  district  court  of  Qiant  coun^  by  J. 
H.  Fnss,  adndutstratmr  of  the  estate  of  B. 
B.  ffTff<t*'i  against  the  Anltman  ft  Taylor  Ma- 
ddne  Company,  to  recover  damages  for  alien- 
ation of  certain  property  belonging  to  the  es- 
state  of  B.  B.  Smith  prior  to  the  app(dntmeat 
of  the  administrator.  The  petition  alleged 
that  B.  fi.  Smith  died  on  the  14tb  day  of  April, 
1917,  and  was  the  owner  of  a  tlireahing  ma- 
dilne  of  the  value  of  $2,000;  that  on  the 
8&  day  <rt  May,  1017,  and  prior  to  0ie  ap- 
pointment an  administrate  of  tbie  estate 
tt  deceased,  the  defendant  Oirongh  its  an- 
tborized  agent  took  ptsaeaston  of  and  con- 
verted  to  its  owa  use  and  alienated  the 
ttireshlng  machine  and  deUvered  possessifm 
to  J.  T.Smith.  It  la  alleged  that  the  thresh- 
ing machine  was  of  the  yalne  of  tZjOOO  and 
jndgmoit  is  prayed  for  In  the  sum  of  $4,000. 
To  this  petttion  the  defendant  filed  a  demur- 
rer which  ms  oterruled  by  the  court 

Thereafter  the  defendant  filed  an  answer 
and  cro8B-petiti<m.  The  answer  admitted 
fliat  Smith  died  as  allied  in  the  petition; 
that  he  was  the  owner  of  the  property  de- 
scribed in  the  petition;  and  alleged  further 
that  the  property  was  n<A  of  the  value  to  ex- 
ceed 91,500  and  at  the  time  of  the  death  of 
Ihe  deceased  the  defendant  held  a  duttel 
mor^ge  on  the  same  of  more  than  $1,700, 
and  farther  alleged  that  it  felt  Itself  inse- 
cure, and  found  the  property  In  control  of  J. 
T.  iWth.  a  brother  of  deceased,  and  made  a 
contract  iriierel^  Smith  executed  his  note 
and  chattel  mortgage  on  the  property  as  col- 
lateral security  for  the  indebtedness  of  B. 
E.  Smith.  A  copy  of  tlie  agreement  made 
with  J.  T.  Sndfh  was  attadied  to  the  answer, 
^le  defendant  for  cross-petttlon  alleged  that 
B,  H  Smith  was  indited  to  the  defendant 
on  two  promissory  notes  secured  by  chattel 
mortgage  on  the  Utreshlng  machine,  the  total 
amount  of  said  notes  was  apiwoximately  $1,- 
fiOO.  and  asked  to  have  the  mortgage  fore- 
doeed.  The  case  was  tried  to'  a  Jnry,  and 
the  verdict  returned  in  favor  <rf  plalntifl  and 
against  the  defendant  for  $1,55&50.  Jndg- 
BMBt  was  rendered  on  the  verdict,  and  from 


said  judgment  the  defendants  have  appealed. 

[1]  For  reversal  the  defendant  presents 
nnmwous  assignments  of  error.  It  is  first 
contended  the  court  erred  In  overruling  the 
demurrer  to  the  petition  for  the  reason  the 
petition  failed  to  state  facts  Buffident  to 
constitute  a  cause  of  action,  because  the  pe- 
tition failed  to  all^  the  administrator  had 
made  a  denumd  for  poenosstm  of  the  prop- 
erty prior  to  bringing  of  salt  The  plaintiff 
In  error  has  waived  this  question  because  it 
did  not  appeal  within  six  months  from  the 
date  of  the  order  overmllng  the  demurrer, 
nor  did  it  incorporate  as  oror  the  over- 
ruling of  the  demurrer  in  Its  motion  for  new 
trlaL  If  this  entHT  had  been  presented  in 
the  motion  for  new  trial,  the  same  could  be 
considered  at  this  time.  See  Brooks  t.  Wat- 
kins  Medical  Co.,  81  OkL  82,  186  Pac.  966. 
This  was  hot  done,  and  the  error  cannot  now 
be  coDtfdered. 

-[1, 1]  It  is  next  omtended  there  Is  no  eri- 
deuce  to  support  the  verdict  m  judgmmt  of 
the  court  because  the  evidence  Is  Inisufiiclent 
to  suppcnt  a  finding  that  the  plaintiff  in  error 
bad  alienated  or  embez^ed  the  property. 
The  plaintiff  in  etror  «mt«ids  the  words 
''embesaOe  or  allaiat^  as  used  in  section 
6324,  B.  L.  1910,  means  the  fraudulent  tak- 
ing or  pas^g  the  possession  of  proper^, 
and  roust  be  so  stecved  in  fraud  as  to  place 
the  property  beyond  the  reach  of  the  admin- 
istrator, and  thereby  cause  the  same  to  be 
lost  to  the  estate.  Tba  Snprone  Court  of 
California,  in  defining  embeulonent  and 
alienatl<m  as  used  in  the  statuto  of  that  state, 
whidt  is  almost  Identical  wlOi  our  statute, 
in  the  case  of  Jahns  v.  Noltlng,  29  CaL  608, 
stated  as  follows : 

embezzle,  as  the  term  Is  employed  In  sec- 
tion 116,  Is  to  frandnle'ntl;  appropriate  to  one's 
own  nse,  or  conceal  the  effects  of  the  estate 
wjiieh  anch  person  haa  In  his  poaaeai^on;  and  to 
Alienate,  signlfiea  to  wrongfully  transfer  sach 
property  to  another.  Such  embendement  or 
alienation  Is  a  wrongful  eonveraion  of  the  prop- 
erty, for  which  an  action  of  trover  was  main- 
taiaoble  at  common  law.  An  action  of  the  na- 
ture of  an  action  of  trover  may  be  brought  by 
the  adihinietrator,  without  the  aid  of  section 
116,  against  any  person  who  has  embezzled  or 
alienated  the  personal  property  of  the  estate, 
prior  to  the  grant  of  administration;  and  that 
aectimi  does  not  give  a  new  riglit  of  action,  nor 
create  a  remedy  where  one  did  not  previously 
exist  bat  it  merely  increases  the  measure  of 
damages,  in  case  the  tortious  conversion  has 
been  committed  at  a  particular  time  when  the 
property  is  peculiarly  exposed  to  loss— that  -is, 
the  time  Intermediate  the  death  of  the  deceased 
and  the  issuing  of  the  letters  of  administra- 
tion." 

The  above  case  has  beoi  followed  and 
cited  by  courts  of  different  stotes  In  several 
opinions,  and  correctly  defines  the  term  "al- 
ienation,"  and  we  know  of  no  case  holding 
to  the  contrary.  A  party  who  wrongfully 
takes  poasessiai  of  the  pnvertr  of  «  dece- 
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dent  after  hli  death  and  prlw  to  the  time 
of  the  aKKdntment  of  admlnisttattur  cannot 
pass  title  even  if  he  doea  alienate  the  same. 
If  he  aUmatea  the  aame  and  tranafen  the 
possession  to  a  third  party,  this  la  all  he  can 
do,  ai^  amonnta  to  wrongful  ctnTeraion  and 
aliaiation  of  the  pn^er^.  Section  6S24,  B. 
li.  1910,  as  hdd  In  the  case  of  Jahns  v.  Nolt- 
Ing,  sniva,  Ihcreasea  the  amount  of  damages 
for  Bocb  a  wrongful  convwalon.  The  evi- 
dence In  this  caw  dledoaed  About  the  fid- 
lowing  facta: 

[4, 1]  Smith  prior  to  the  time  of  his  death 
bad  left  a  threshing  madilne  close  to  Pond 
creek  on  the  farm  of  a  party  by  the  name  of 
Adams.  J.  T.  SmlUi,  the  broChor  of  decedent, 
wrote  the  defendant  In  error  regarding  the 
machine:  The  agent  of  the  plalntlfl  In  raror 
came  to  Grant  county  and  entered  Into  a 
wrlttoi  agreement  with  Smith.  The  agree- 
ment redtee  that  J.  T.  Smith  aanimed  the 
Indebtedness  of  B.  B.  Smith,  the  deceased, 
which  indebtedness  was  eridenoed  by  certain 
prondasory  zLotes,  and  J.  T.  Smith  agreed  to 
give  his  notes,  which  were  to  be  hdd  as  col- 
lateral, and  also  a  chattel  mortgage  to  secure 
said  collateral  notes,  the  chattel  mortgages 
on  the  OireBhlng  nuu^e  lAldi  is  the  prop- 
erty claimed  to  be  alienated.  It  also  ccm- 
teins  the  following  recital: 

"The  party  of  the  second  party  (being  J.  T. 
Smith)  accepts  the  machine  where  It  stands 
and  as  It  stands  withoat  any  warranty  of  any 
nature  on  the  same." 

The  agreement  provides  that  the  agree- 
laeat  shall  not  be  binding  uhtll  accepted  by 
the  company.  The  agent  tor  the  company, 
Bir.  Baas,  tesUfled  In  substance  that  he  dealt 
with  3.  T.  Smith  becauae  he  (J.  T.  Smith) 
wanted  to  take  over  the  outfit  and  pay  for 
it  So  he  turned  It  awer  to  Um.  drew  up  the 
agreement,  and  turned  it  over  to  him  as  far 
as  the  part  (tf  the  company  waa  concerned, 
and  he  turned  it  over  to  him  by  virtue  of 
the  agreemoit.  and  took  a  mortgage  from  J. 
T.  Smith  on  the  thredilng  machine  to  secure 
the  Indebtedness.  Smith  testified  that  he 
assumed  the  indebtedness  of  the  company, 
end,  after  making  the  agreement,  he  took 
possession  of  the  property  according  to  ttie 
company's  Instructions;  that  he  took  posses- 
sion by  virtue  of  the  agreement  with  the 
company,  and  had  possesslcn  of  the  machine 
since  said  time,  and  had  been  using  the  ma- 
chine, and  in  fact  at  the  time  of  the  trial 
bad  paid  the  company  a  part  of  the  notes 
executed  by  him. 

The  evidence  further  disclosed  that  B.  S. 
Smith  at  the  time  of  his  death  had  vary  lit- 
tle property,  bnt  owed  'some  debts.  Other 
creditors  of  B.  E.  Smith  applied  for  letters 
of  administration,  and  had  J.  EL  Fuss,  who 
appears  to  have  no  interest  in  the  contro- 
versy, appointed  administrator.  After  be- 
ing appointed  the  administrator  commenced 
this  action  for  damagea.  The  plaintiff  In 


error  contends  that  the  agrement  existing 
between  the  conpany  and  X  T.  Smith  most 
be  construed  by  the  court  wheOier  it  amounts 
to  an  allenatlcHi,  and  dte  the  case  <tf  Bales 
V.  N.  W.  OonsoUdated  Milling  Co.,  21  OkL 
421,  06  Pac.  600.  The  administrator  relies 
not  only  upon  the  contract  hut  the  evidence 
offered  1^  the  plaintiff  in  error  to  suroort 
the  contention  that  this  contract,  together 
with  the  acte  of  the  company  and  Smltb, 
amounte  to  alienation  and  converdon  of  the 
property.  The  contract  between  JT.  T.  Smltb 
and  the  plaintiff  In  error  la  Indefinite.  It  Is 
hard  to  tell  i^at  tbB  written  contract  be- 
tween SmiOi  and  Uie  defendant  company 
might  be  termed.  The  construction  the  par- 
ties placed  upon  it,  according  to  the  evidence 
of  tba  agoit  of  Uie  company  and  by  Smltb 
himself,  was  that  the  company  was  transfer- 
ring possession  <rf  this  propoty  to  Smith, 
and  he  was  to  take  the  property,  and  use  it 
and  pay  tlie  company's  indebtedness.  The 
agoit  of  the  company  steted  that  he  was 
taming  the  property  or  all  their  right  and 
interest  In  the  property  to  Smith.  This  pre- 
sento  a  questton  of  &cL 

The  court  in  instxoction  No.  T  advised  Qm 
Jury  In  snbfl^oe  If  ttny  found  the  effect  and 
result  of  the  acte  and  conduct  ot  the 
pany  amounted  to  alienation  of  tbe  proper^ 
It  could  not  avoid  the  result  of  its  acta  or 
evade  Uablllly  by  applying  any  oOax  nane 
to  said  transaction.  We  think  this  was  a 
proper  instruction,  and  under  these  tects 
submitted  tbe  question  to  the  jury  as  to 
whether  the  acts  and  conduct  of  the  defend- 
ant company  amounted  to  alienation.  H» 
Jury  by  their  verdict  found  the  same  amount- 
ed to  an  alienation.  TMm  court  in  a  long 
Itaie  of  dedstnu  has  announced  the  rule,  if 
there  wae  any  evld»ce'  reasonably  tatding 
to  support  the  verdict  of  the  jury  the  same 
will  not  be  disturbed  on  appeal.  We  thtak 
the  evld«ice  sufficient  to  support  a  finding 
that  the  acts  and  conduct  of  Qie  defendant  I 
amounted  to  an  alienation  of  the  property  | 
by  the  defendant  to  Smith. 

It  is  next  contended  that  the  court  erred 
in  Instructing  the  jury  as  to  the  amount  9t 
recovery  If  the  plaintiff  should  recover.  The 
plaintiff  in  error  contends  that  the  court  j 
should  have  advised  the  jury  the  amount  of 
recovery  would  he  the  value  of  the  propwty,  ! 
less  the  amotmt  of  the  Um  upon  said  pn^  | 
erty,  and  thai  double  that  amoant,  and.  If  | 
the  lien  was  more  than  the  value  of  the  prop-  I 
er^,  the  plaintiff  could  not  recover.   The  i 
statute  Is  plain  and  unambiguous,  and  makes  j 
no  reference  to  a  lien,  and  the  contention  la  j 
contrary  to  the  holding  in  the  case  of  liti  ! 
V.  Exchange  Bank  of  Alva,  15  Okl.  064,  83 
Pac.  790.   The  Instruction  of  the  court  fol- 
lowed the  statute,  and  was  not  erroneous. 
The  court  advised  the  jury,  they  conld  off- 
set the  amount  of  the  lien  of  the  defendant. 
This  portion  of  tha  Instroctlon  la  not  vmb> 
tloned. 
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Tbe  other  asrignmentg  ot  error  retet  to 
the  otber  Inatructlon  of  tbe  court  An  ex- 
amlnatim  of  tbe  Instmctlon  disclosed  that 
the  case  was  submitted  to  the  Jury  tipon 
proper  Instmctloiis, 

For  tbe  reasons  stated,  the  judgment  Is  af- 
firmed. 

PITCHTORD,  V.  O.  J.,  and  JOHNSON, 
NICHOLSON,  MTTtTiWR,  and  EBNNAMEB, 
JJ^ctmenr. 


(S6  Okl.  174) 

CROSBIE  et  al.  V.  NATIONAL  BANK  OF 
COMMERCE  at  al.    (No.  10695.) 

(Snpieme  Coort  of  OUahoma.  Ifay  16, 1822.) 

f8yXlab9$  Vv  ihe  Court.) 

1.  Contracts  «=»I52— la  latarpretatloa  the 
eonrt  nay  not  aabatitata  aaa  word  for  aa- 
other,  aaless  otherwise  woild  lavoive  alnard- 
tty  or  aareasoaable  resalt. 

Tho  lanfuace  of  a  contract  is  to  gorers  its 
Interpretation,  and  the  court  in  constrains  the 
contract  has  no  anthoritr  to  sohstttate  one 
word,  for  another,  unless  in  Interpretlnr  the 
linftnce  according  to  Ita  real  meaning  would 
ioT^Te  an  absorditr,  or  prodoce  an  unreaaon- 
ible  result,  or  unless  ^e  contract  is  ambiguoui 
tod  it  becomes  necessary  to  do  so  to  express 

real  Intent  of  the  parties  to  the  contract. 

2.  Coatraots  ^152— Words  are  to  fee  andar- 
ttoed  in  their  popular  sense,  anlssa  flvoo  a 
«|ieeial  nmaalng  by  nsaga. 

Under  and  by  nrtue  of  section  M8  and 
054,  Rev.  Lawn  1910,  the  language  of  the  con- 
trtct  is  to  goTem  Its  Interpretation,  and  the 
words  sre  to  be  understood  in  their  ordinary 
and  popular  sensa,  ot  unless  a  special  meaning 
is  given  to  them  1^  nsag^  tn  which  case  tbe 
latter  must  foUow. 

3.  Eserews  "Paaoaablo  possession"  la 
aserew  aoreenent  used  to  ooRtradisttngslsb 
Irani  dispnted  or  contested  possession. 

The  word  "peaceable"  In  connection  with 
tlie  word  "possessioQ"  in  its  ordinary  and  pop- 
ular leoae  is  used  as  contradistinguished  from 
dtopoted  or  contested  possession,  and  that  it 
BbaU  be  under  a  daim  of  ownerabip. 

[Ed.  Note.— For  other  definitions,  see  Words 
sad  Phrases,  First  and  Second  Series,  Posses- 
sion; Second  Series.  PeacsaUa  and  Adrerao 
PMsession.] 

4  Appe^  aad  error  ^(010(1)— Judgment  on 
^he  geaeral  findings  will  be  reversed,  where 
sot  supported  by  competent  testimony. 

When  there  is  a  trial  by  a  court  without  the 
iDtervention  of  a  jury,  and  the  court  makes  a 
general  finding  in  fayor  of  one  of  tbe  parties 
sad  against  tbe  other,  and  there  is  no  competent 
testimony  reasonably  tending  to  support  the 
jadgmcnt,  the  same  will  be  rsversed  on  ap> 
pea). 
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5.  Appeal  aad  arror  ^IOIO(l)^acord  kald 
to  ahow  as  eonpeleat  ovidoacr  te  sipport  the 
Jadineat 

Record  eumlnsd,  and  Md:  There  ia  no 
competent  evidence  to  support  the  Judgment  of 
the  courts  and  the  Judgment  Is  rerersed. 

Appeal  from  District  Court,  Wagoner 

County;  Benjamin  B.  Wbeeler,  Judge. 

Action  by  J.  E.  Crosbie  and  others  against 
the  National  Bank  of  Oommerce  and  others. 
In  which  W.  A.  Brigbam,  by  jwrmlsslon,  in- 
tervened. From  a  Judgment  in  favor  of  tbe 
intervener  the  plaintlffa  appeaL  Bereraed 
and  mnaaded  for  new  trlaL 

iX.  A.  Stede  and  W.  A.  Daugberty,  both  of 
Tulsa,  for  plalntlini  In  error. 

David  A.  KUue,  «f  MnskoBee^  for  deflend- 
ant  bi  error  Brlj^iani. 

McNeill,  J.  J.  el  Crosble  et  aL  com- 
menced this  action  against  tbe  National 
Bank  of  Commerce  of  Coweta  to  recover  (1,- 
200  deposited  In  said  bank  by  tbe  terms  of 
an  escrow  agreement  executed  by  H.  C.  Zelg- 
ler  and  W.  A  Brigham;  H.  C.  Zelgler  hav- 
ing assigned  bis  interest  to  Crosble  and  Gil- 
lespie. Tbe  agreement  was  dated  March  17, 
1014,  and  was  substantially  as  follows:  That 
W.  A.  Brigham  had  executed  and  delivered 
to  Zelgler  a  certain  oil  and  gas  lease  on  cer- 
tain land  situated  In  Wagoner  county  and 
part  of  tbe  conalderatlon  was  that  Zelgler 
was  to  pay  $1,200  bonus,  the  agreement  re- 
cited that  tbere  was  a  posalbiUty  of  defect 
in  the  title  of  Brigbam  whereby  Zelgler 
might  be  deprived  of  the  peaceable  and  quiet 
possession  of  tbe  same.  Tlu  agreement  tben 
reads  as  follows: 

"It  is  therefore  agreed  between  tbe  parties 
hereto  that  said  $1,200  shall  now  be  deposited 
in  the  National  Etank  of  Commerce  of  Coweta, 
OkL,  and  there  remain  for  the  space  of  120 
days  from  this  date,  at  the  end  of  wbidi  time, 
if  the  title  to  said  property  in  said  W.  A.  Brig- 
ham, shall  not  have  been  questioned  and  bron^t 
in  issue  by  legal  proceedings,  or  the  said  H. 

C.  Zeigler  baa  not  thereby  been  deprived  of 
the  peaceable  posaeBsion  thereof  Iqr  reason  of 
such  legal  proceedings,  then  the  same  sum  of 
$1,200  shall  be  unconditionally  turned  over  and 
paid  to  eaid  W.  A.  Brigham.  This  agreement 
shall  be  deposited  with  and  remain  in  said  bank 
for  the  space  of  120  days  from  date,  and  may 
be  examined  by  but  not  removed  therefrom, 
by  either  party  hereto.  In  case  sucfa  adverse 
proceedings  should  be  begun  during  said  time, 
it  is  agreed  that  aaid  H.  C.  Zeigler  may  with- 
draw said  $1,200  or  use  the  same  or  such  part 
thereof  as.msy  be  necessary  in  defendii^  oar 
common  interest  as  may  be  then  agreed  upon 
between  tbe  parties  hereto,  but  in  no  event 
shall  said  H.  C.  Zeigler,  or  bis  assigns,  surren- 
der the  possession  of  said  premises  to  any 
stranger  to  this  agreemoat  except  to  hie  as- 
sociates J.  E.  Crosbie,  V.  A.  OUlespie,  and  I*. 

D.  Zeigler." 
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The  petition  allied  that  In  paTSuance  to 
Ihe  above  agreement  the  $1,200  was  deposit- 
ed in  the  bank;  that  on  the  14th  day  of 
July,  1914,  and  within  120  days  from  the 
17th  day  of  March,  John  S.  Bilby  brought  an 
action  in  the  district  court  of  Wagoner  coun- 
ty against  W.  A.  Brigham,  H.  C.  Zelgler, 
and  a  tenant  of  Brigham  by  filing  a  petition 
In  said  court  and  causing  summons  to  be 
Issued  thereon,  and  alleged  In  the  petition 
that  Bllby  was  the  owner  of  the  premises 
and  entitled  to  possession.  The  plalntifl|  fur- 
ther allef^ed  that  Zeigler  had  not  withdrawn 
the  $1,200  from  the  bank;  that  on  the  23d 
day  of  July,  1914,  he  executed  to  the  agent 
of  the  plaintiffs  an  order  for  said  money, 
and  that  demand  had  been  made  for  pay- 
ment of  the  same  and  was  refiued.  Plain- 
tiff claims  that  under  and  by  virtue  of  the 
escrow  agreement  and  the  commmcement 
of  the  suit  of  John  S.  Bllby  i^inst  Brigham 
and  Zelgler  within  120  days,  Zel&er  was  en- 
titled to  return  of  said  mon^. 

To  this  petition  the  bank  filed  an  answer, 
claiming  no  interest  In  said  money.  W.  A. 
Brigham  by  permission  of  the  court  inter- 
vened, and  admitted  execution  of  the  escrow 
agreement,  and  asked  that  he  be  decreed  to 
be  entitled  to  $1,200  under  the  agreement 
He  further  alleged  that  the  suit  filed  by  Bil- 
by did  not  disturb  Zelgler  in  possession  of 
his  oil  and  gns  least*,  and  further  allejred 
the  plaintiffs  induced  Bilby  to  bring  said 
suit  in  order  to  avoid  the  payment  of  said '. 
$1,200.  The  plea  of  Intervention  was  amend- 
ed, and  a  further  plea  made  that  Brlgbam 
oBtalned  a  Judgment  In  the  federal  court 
against  John  S.  Bllby  quieting  bis  title,  that 
the  salt  of  John  S.  Bllby  In  the  district  court 
against  Brigham  and  Zelgler  terminated  In 
favor  <^  Brigham.  He  further  pleaded  that 
a  aeparate  oral  agreement,  and  as  a  part  of 
the  consideraUon  of  the  contract  It  was 
agreed  between  Brlgbam  and  Zelgler  that 
nothing  flboald  be  said  to  any  person,  and 
John  S.  Bllby  In  particular,  about  the  mat- 
ter or  Interwt  whicb  Zelgler  had  virtue 
of  his  lease,  and  Z^ler  violated  said  agree- 
ment, and  that  was  the  direct  cause  of  Bll- 
by  instituting  the  suit  within  120  daya 
With  the  Issues  thus  framed  the  cause  was 
tried  to  the  court  without  a  Jury.  The  bank 
deposited  the  mon^  wlfli  the  coart  cl«-k, 
and  is  no  longer  Interested  In  the  contro- 
versy. The  court  In  announcing  Us  Judg- 
ment stated  as  follows: 

"The  court  holds  and  Interprets  this  con- 
tract to  mean  that  in  order  to  defeat  the  right 
of  W.  A.  Brigham  to  the  $1,200  pat  in  escrow, 
not  only  must  the  title  to  said  property  in  said 
W.  A.  Brigham  have  been  questioned,  and 
bron^t  in  issue  by  legal  proceedings,  bat  In  ad- 
dition to  that  said  H.  O.  Zeigler  must  liave  baen 
thereby  deprived  of  the  peaceable  poasea^n  of 
said  land  onder  the  lease  given  by  Brigbun  to 
Zeigler  by  reason  of  aneh  legal  proceediaga." 


The  court  then  rendered  Judgment  In  fa- 
vor of  Brigham  for  possession  of  said  mon- 
ey. From  said  Judgment  the  plaintiffs  have 
appealed. 

For  reversal  It  Is  contended  that  the  court 
erred  in  Interpreting  the  contract  to  mean 
that  to  defeat  the  right  of  Brigham  to  the 
$1,200,  not  only  must  the  title  to  said  prop- 
erty In  Brlgbam  have  been  questioned  and 
brought  in  Issue  by  legal  proceedings,  but  in 
addition  to  that  Zeigler  must  have  been 
thereby  deprived  of  peaceable  possession. 

[1]  The  interpretation  the  court  placed  up- 
on the  contract  is  erroneous,  and  cannot  be 
sustained  without  changing  the  word  "or"  to 
"and."  Courts  have  no  authority  to  substi- 
tute the  word  "and"  for  "or,"  unless  in  con- 
struing the  contract,  according  to  Its  real 
meaning,  would  involve  an  absurdity,  or  pro- 
duce an  unreasonable  result,  or  unless  the 
contract  is  ambiguous,  and  It  becomes  nec- 
essary to  do  so  to  express  the  Intrat  of  the 
parties.  The  contract  recites  that  Brigham 
Is  entitled  to  the  money,  if  the  title  in  Brig- 
ham shall  not  have  been  questioned  and 
brought  in  Issue  by  legal  proceedings,  or  if 
Zelgler  has  not  been  deprived  of  peaceable 
possession  by  reason  of  said  legal  proceed- 
ings. In  order  for  Brigham  to  prevail  it 
was  necessary  for  him  to  show  first  that  the 
title  had  not  been  questioned  and  brought  In 
issue  by  legal  proceedings.  It  is  admitted 
that  the  title  was  brought  In  question  by  le- 
gal proceedlnss  by  John  Bllby  within  120 
days  by  filing  a  petition  In  the  district  court 
of  Wagoner  county. 

Counsel  for  Brigham,  however,  contends 
that  the  record  falls  to  disclose  that  a  sum- 
mons was  Issued  In  the  Bllby  suit.  The  rec- 
ord does  not  disclose  whether  a  summons 
was  issnrd  and  served  or  not,  but  the  record 
does  disclose  that  Brigham  filed  an  answer 
and  cross-petition  in  the  action  so  the  ef- 
fect of  the  suit  under  those  circumstances 
would  relate  back  to  the  date  of  filing  the 
petititm. 

[2]  The  court  cannot  Indulge  In  tbe  pre- 
Bunqttion  that,  although  tbe  petition  was 
filed  within  120  day^  no  summons  was  is- 
sued until  some  time  thereafter.  The  evi- 
dence upon  bdialf  of  Brigham  Is  Inmiffltdent 
to  support  a  finding  that  no  action  was  com- 
menced within  120  days.  In  order  to  sus- 
tain tbe  Judgment  In  fovor  of  Brigham  fOr 
the  mmiey  It  is  also  necesaarr  tbat  the  rec- 
ord di8<do8e  that  tbe  action  commenced  did 
not  deprive  Zelgler  of  peaceable  possession. 
There  Is  no  contention  that  Zelgler  was  de- 
prived of  actual  possesslcHi,  but  tbe  ques- 
tion for  consideration  Is  whether  tbe  filing 
of  an  action  which  questioned  the  title  of 
the  prason  in  possession,  and  seeks  to  can- 
cei  the  Instrument  on  which  be  bases  his  ti- 
tle, deprive  blm  ot  peaceable  possession.  In 
construing  contracts,  this  omrt  Is  to  be 
guided  by  the  statute  whidi  provides  bow- 
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contracts  mmt  be  construed.  Section  948, 
B.  Z4.  1910,  provides: 

*^nM  lanffiwse  of  a  contract  ia  to  govern 
its  interpretation,  if  the  language  Is  dear  and 
explicit,  and  does  not  involve  an  abflorditr." 

Sectl<Hi  954,  R.  U  1910,  provides  as  fol- 
lows: 

*Trhe  words  of  a  contract  are  to  be  nnder- 
•tood  in  their  ordinary  and  popular  sense,  ritb- 
er  than  according  to  their  strict  legal  mean- 
ing, unless  used  bj  the  parties  in  a  technical 
sense,  or  nnleas  a  special  meaning  is  given  to 
them  hj  nsage,  ill  iriiich  ease  the  Isttar  mast 
be  foUowed." 

[1]  By  applTins  tb»  above  statutory  en- 
actments we  must  presume  that  the  parties 
to  the  contract  used  the  term  "peaceable  pos- 
session" in  Its  ordinary  and  popular  sense 
whoi  applying  to  possession  ot  real  estate 

The  Supreme  Court  at  Alabama,  In  the 
case  of  Sonttieni  By.  Go.  v.  Hall,  146  Ala. 
224.  41  South.  135,  sUted  as  foUows: 

"Tbe  word  'peaceable*  in  connection  with  the 
word  'possession'  is  used  *as  eontradistingaish* 
cd  from  disputed  or  contested  possession,  and 
that  it  shall  be  under  daim  of  ownership.*  Ad- 
ler  V.  Sullivan,  115  Ala.  687.  22  So.  87.** 

This  same  Interpretation  Is  also  reflected 
In  the  following  cases:  Adler  v.  Sullivan, 
115  Ala.  602, 22  South.  87 ;  Stanley  v.  Schwal- 
by,  147  U.  S.  508,  13  Sup.  Ct  418,  37  L.  Ed. 
259;  AUaire  v.  Ketcham,  65  N.  J.  Eq.  168, 
35  Atl.  900;  Bowers  v.  Cherokee  Bob,  46 
Cal,  495;  Bradley  v.  McPberson  (N.  J.  Ch.) 
68  AU.  105;  Logan  v.  Meade  (Tex.  Civ. 
App.)  98  S.  W.  210.  By  applying  the  above 
interpretation  to  the  words  "peaceable  pos- 
session" the  QUng  of  the  proceedings  by  BU- 
by  wher(4>y  he  attempts  to  have  canceled 
snd  declared  for  naught  tiie  Inter^  of  both 
Brtgham  and  Zelgler  had  the  force  and  ef- 
fect of  ccmtesttng  and  disputing  Zelgler*s  pos- 
session and  deprive  him  of  peaceable  pos- 
session. This  Idea  Is  further  substantiated 
by  referring  to  a  latter  portion  of  the  con- 
tract which  provided: 

case  such  adverse  proceedliigs  should  be 
begun  daring  such  tine,  It  is  agreed  said  H.  O. 
Zelgler  may  withdraw  ssid  $1,200  or,"  ete. 


If  the  proceeding  questioned  the  title  of 
Brigham  and  Zelgler,  be  would  be  derived 
of  peaceable  possession  and  entitled  to  a  re- 
turn of  the  money. 

It  therefore  foUows  In  accordance  with 
the  contract  there  la  no  evidence  to  support 
the  Judgment  of  the  court  which  awarded 
to  Brigham  the  money  in  question.  Even  as 
the  court  Interpreted  tlie  contract  the  facts 
are  undisputed  Zelgler  was  deprived  of 
peaceable  possession,  t^^  reason  of  the  enm- 
m«icement  of  the  proceedings  wltbln  120 
days.  There  being  ne  competent  evidence 
reasonably  tending  to  support  the  Judgment, 
It  is  the  duty  of  this  court  to  reverse  the 
Judgment  Tate  v.  Coalgate  State  Bank 
(OkL  Sup.)  180  Paa  687. 

[4, 1]  Olte  defendant  in  error,  however, 
contends  Judgment  should  be  sustained  tot 
the  reason  that  the  finding  of  the  court  was 
a  general  finding,  and  would  Indnde  the 
finding  that  the  action  ot  Bllt^  was  brought 
at  the  solicdtation  or  by  the  procurement  of 
the  plaintiff.  There  Is  no  evidence  In  the 
record  to  support  sudi  a  finding.  The  evi- 
dence disclosed  that  Mr.  Dtllard,  as  attor^ 
ney  representing  the  platntitt  in  Jliis  am 
prior  to  the  120  days,  attempted  to.  obtain 
a  quitclaim  deed  from  Hr.  Bllby,  which  Mr. 
Bilby  refused  to  give.  Mr.  Bllby  testified 
that  prior  to  that  time  he  had  employed  at- 
torneys to  bring  proceedings  to  recover  the 
possession  of  the  land.  The  evidence  Is  In- 
sufficient to  support  the  Judgment  In  favor 
of  Brigham  upon  this  ground.  This  was  a 
Jury  case,  and  If  there  is  any  evidence  rea- 
sonably tending  to  support  the  Judgment, 
the  case  will  not  be  reversed,  but  this  court 
has  announced  where  there  Is  no  evidence  to 
support  the  Judgment  of  the  court  the  Judg- 
ment will  be  set  aside.  This  is  the  only  the- 
ory the  defendant  In  error  seeks  to  sustain 
the  Jndgmoit,  and  this  posttlfm  is  not  w^ 
tak^ 

For  the  reasons  stated,  the  case  is  revers* 
ed,  and  the  cause  remanded  for  a  new  triaL 

PXTCHFORD,  T.  0.  3^  and  JOHNSON, 
NICHOLSON.  laiXEa.  and  KBNNAMAB. 
JJ.,  coneur. 
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OHIO  DRILLING  CO.  «C  at  v.  STATE  IN- 
DUSTRIAL COMMISSION  tt  ■!. 

(No.  12933.) 

(Supnme  Goort  of  Oklahoma.   May  2,  1022.) 

(Byllabut  5y  the  OoitrtJ 

1.  Maater  aid  servant  «=3347  —  ConpaMotloa 
Law  valid  axerei««  of  polios  power. 

Chapter  246  of  Session  Laws  which 
reqniree  all  empjoyers,  iodading  partnerships, 
engaged  in  certain  hasardoua  occupations  there- 
in enamerated  to  provide  compensation  accord- 
ing to  certain  schedules  for  all  accidental  in- 
juries without  regard  to  fault  upon  the  part 
of  said  employer  uiainK  ont  of  or  In  the  coarse 
of  employment,  and  such  diseases  and  infections 
as  may  natorallj  and  unavoidably  result  there- 
from, by  one  of  three  methods  prescribed  in 
the  act,  and  places  the  supervision  and  admin- 
istration thereof  under  the  State  Industrial 
Commission,  provides  penalties  for  violations 
of  the  act,  and  abrogates  the  right  ai  action  to 
recover  damages  not  resulting  in  death,  except 
a  right  of  action  reserved  to  the  State  Indas- 
tiial  Commission,  for  the  benefit  of  an  Injured 
employee,  is  within  the  authority  of  the  Legis- 
l«tur«»  and  the  eiMctmeiit  thereof  waa  a  Inti- 
mate ezerdeo  of  the  police  power  of  the  state. 

2.  Master  aaA  sarvaat  «3»4I7(7)  —  ladastrial 
ComiBlssloa's  deolsloa  oa  ^aastiona  af  faot  la 

compsnsatloa  cass  flnal. 

By  the  provisions  of  section  10  of  artide 
2  of  the  Workmen's  Compensation  Law  (chap- 
ter 246,  Session  Laws  1915)  the  decision  of 
the  State  Industrial  Ommission  is  made  final 
as  to  all  qnaations  of  fact,  and  on  appeal  to  thla 
court  from  an  award  of  the  Industrial  Com- 
mission the  court  fa  without  Jorisdictlcai  to 
weigh  the  evidence  for  the  purpose  of  determin- 
ing whether  the  same  preponderates  In  favor 
or  against  the  findings  of  fact  made  by  the  In- 
dustrial Commission. 

3.  Master  aad  sarvaat  4s»36l— Partaer  lajursd 
In  partnorsblp  business  kald  aatttlad  to  oam- 
psnsatlon  as  "employee.** 

Where  the  bosiness  of  a  partnership  is 
sndi  as  comes  within  the  provisions  of  the 
Workmen's  Compensation  Imw  ui  this  state, 
which  oompela  the  partnerahip  to  comply  with 
the  provisions  of  the  law  requiring  it  to  provide 
compensation  for  its  injured  employees  by  fur- 
nishing insurance  in  one  of  the  ways  provided 
for  in  the  act,  which  was  done  by  the  partner- 
ship b;  contracting  with  an  insurance  company 
for  that  purpoee,  and  where  the  partnership 
was  composed  of  four  members,  who  were  the 
sole  employees  of  sndi  partnership  in  carrying 
on  its  business,  and  one  of  whoD\  happened  to 
be  aeddsntally  injured  under  the  drenmstanees 
that  would  entitle  an  employee  who  was  not  a 
member  of  the  partnership  to  eompensatifni, 
likewise  entitled  the  injured  partner  to  com- 
pensation where  the  four  members  of  the  part- 
nership performed  all  the  labor  inddent  to  Its 
business  and  did  not  hire  other  employees  to 
perform  the  labor,  and  where  each  member  of 
the  partnerahip  drew  the  same  wage,  which 
was  paid  from  the  eavnlnga  (rf  tiie  partneral^ 


and  the  net  Ineoaw  from  the  business  of  the 
partnership  waa  equally  divided  between  the 
four  membern  thereof,  the  Industrial  (3onimla- 
don  was  correct  in  holding  that  such  Injured 
employee  wae  entitled  to  the  compensation  pro- 
vided by  the  schedole  of  the  act,  and  the  order 
of  the  Commission  awarding  each  compensatioa 
should  be  affirmed;  and  it  is  so  ordered. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  nirases^  llrst  aad  Second  Sertea,  Ub- 
ployee.] 

Appeal  from  State  Industrial  Commiaalon. 

Proceedings  under  the  Workmen's  Com- 
pensation Law  by  c.  D.  Hupp  for  compensa- 
tion for  Injuries,  opposed  by  the  Ohio  Drill- 
ing Company,  onployer,  and  the  Mtaa.  Life 
Insurance  OomjKmy,  Insurance  carriw. 
Award  by  the  State  Industrial  Commiaelon 
for  claimant,  and  employe  and 
carrier  appeaL  Affirmed. 

Moss  &  Owen,  of  Tulsa,  for  petUbmera. 
George  P.  Short,  Atty.  Qen.,  and  Kathryn 
Van  Leuven,  Asst  Atty.  Qtai.  tot  re^Mmdoits- 

JOHNSON.  J.  The  petitioner  se^  by 
petition  to  this  court,  with  a  transcript  of 
the  proceedings  had  before  the  State  Indus- 
trial (3ommiBslon  attadied  to  sudi  pettttom, 
a  review  by  this  court  ct  the  flawing  awutf . 
made  to  the  dalmant,  O.  D.  Hupp,  to  irit: 

*^ow  on  this  7th  day  of  December,  1821,  ttis 
cause  comes  on  to  be  determined  on  the  daim- 
ant's  daim  for  compensation  for  an  injnry 
which  he  alleged  occurred  to  him  whQe  In  die 
employment  of  the  Ohio  DrilHng  Company  on 
the  22d  day  of  September,  1920,  near  8hA, 
OkL,  and  the  Commission  having  considered 
the  testimony  taken  at  a  r^ular  hearing  at 
Gushing,  Okl.  on  ths  22d  day  of  Novembor, 
1921,  before  a  member  of  the  Commission,  at 
which  bearing  the  daimant  appeared  in  person 
and  the  respondent  and  insurance  carrier  were 
represented  by  H.  M.  West,  and,  having  all  the 
recorda  on  file  In  said  cause  and  being  other- 
wise wen  and  sofildentiy  advised  in  the 
ises,  finds  the  following  fiictt: 

"(1)  That  the  daimant  herdn  was  In  the  *m- 
ployment  of  the  Ohio  Drilling  Company,  and 
was  en^ged  in  a  hasardoua  occupation  with- 
in the  meaning  of  the  statate,  and  that  while 
in  the  employment  of  said  respondent  and  In 
the  course  of  his  employment  the  daimant  re- 
ceived an  acddental  Injury,  on  tiw  22d  dv  of 
September,  1920. 

"(2)  That  aa  a  result  of  said  aoddent  the 
daimant  suffered  the  loss  of  aae  of  Ha  Index 
finger  on  the  left  hand. 

"(8)  TbMt  the  respondent  had  propw  lutfleo 
of  aaid  acddeat,  and  the  emphqrae  filed  Us 
claim  for  compensation  with  the  Commiadon 
within  the  statutory  period. 

"(4)  That  the  daimant's  average  wage  at  the 
time  of  his  injury  was  $14  per  day. 

"The  Commission  is  therefore  of  the  opinion 
that  reason  ni  the  aforesaid  facts  the  daim- 
ant la  entitled,  under  the  law  of  eonvensatia^ 
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at  tbe  rate  of  $18  per  week  for  a  period  of  3S 
weeks. 

"It  Is  tberafore  ordered  that  within  10  daya 
from  thia  date  the  Ohio  DriUinc  Companj,  or 
the  Mtnm,  Life  Inaoraiice  Company,  paj  to  the 
daimaDt  compenaation  computed  from  the  22d 
day  of  September,  1820,  at  tbe  rate  of  918  per 
week,  and  coaHxau  Mid  pajrowiibi  weekly  for 
a  period  of  86  weeka  until  the  mm  of  $630 
ii  paid,  and  alao  i»ay  all  medical  expenaea  in- 
curred by  aaid  daimant  aa  a  reanlt  of  aaid  acd- 
denf 

The  petitloiiera*  aaslgnmenta  of  error  are: 

"(1)  There  was  no  evidence  anbmitted  to  tbe 
CommlsBioD  which  warranted  the  Commiaalon 
in  findins  that  the  claimant  was  an  employee 
of  tbe  Ohio  Drilling  Company,  and  audi  finding 
by  the  Commiaaion  was  unwarranted,  and  has 
no  baaia  in  the  evidence  offered  before  the 
Commission,  and  could  not  be  found  as  a  fact, 
there  being  no  evidence  introduced  which  made 
it  legally  poasiUe  for  the-commisaioB  ao  to  find. 

"(2)  The  evidence  at  the  hearing  conclusive- 
I7  establisbed  that  the  daimant  was  not  an  em- 
ployee of  the  Ohio  Drillins  Company,  and  that 
the  aaid  Ohio  Drilling  Company  was  a  copart- 
nership, and  that  tbe  said  C.  D,  Hupp  was 
one  of  the  members  of  such  copartnership. 

"(3)  That  the  only  finding  that  tbe  Commis- 
Bion  had  a  legql  right  to  make,  in  view  of  tbe 
evidence  offered  before  it,  was  that  tbe  daim- 
ant, C.  D.  Hupp,  was  not  an  employee  of  tbe 
OUo  DrilUng  Company,  and  that  the  Ohio  Drill- 
ing Company  was  a  'copartnership,  and  that 
udd  C.  D.  Hupp  war  one  of  the  copartners. 

"Wherefore,  upon  final  determination,  peti- 
tionera  pray  that  such  award  or  dedaion  be 
reversed  and  vacated." 

Ckmcemlng  these  assignments  of  error, 
oonnael  for  petitltmers  say  In  their  brief: 

Thia  is  an  appeal  from  an  order  of  the 

Mtate  Industrial  Commission,  awarding  compen- 
■ation  to  C  D.  Hupp  on  account  of  an  injury 
aoatained  by  him.  The  Commiaaion  found  that 
Hiq>p  was  an  emjdoyee  of  tbe  Ohio  Drilling 
Conquuiy,  and  that  while  ao  employed  he  waa 
iojored,  and  entitled  to  compensation,  and  the 
Ohio  Drilling  Company  and  tbe  ^tna  life  In- 
nraiiee  Company*  the  insnrance  carrier,  were 
ordered  to  pay  the  compenaation  amuded.  It 
was  contended  at  the  hearing  before  the  Com- 
missien  that  Hupp  was  not  an  employee  of  the 
Ohio  Drilling  Company,  but  that  tbe  Ohio 
DrilliDg  Company  was  a  copartnership,  and  that 
Hupp  waa  one  of  such  copartnera.  The  Com- 
miaaion found  tbat  Hupp  waa  an  employee  of 
the  Ohio  Drilling  Company,  and  awarded  cer- 
tain compensation.  Ttda  appeal  waa  perfected 
to  review  such  dedaion  on  the  ground  tbat  tbe 
finding  of  Uie  Commiaaion  to  the  effect  that 
Hnpp  was  an  employee  was  without  any  sup- 
port whatever  fai  the  evidence.  Wc  understand 
that  the  law  is  that  if  there  ia  any  evidence 
whatever  to  support  the  Commission's  finding, 
it  ia  condusive  as  to  any  question  of  fact.  It 
ia  onr  contention,  however,  that  there  waa 
ibiolotely  no  evidence  upon  which  the  Com- 
miaaion could  baae  the  finding." 

It  Is  perfectly  dear  that  tbe  evidence  of 
the  daimant,  whldi  waa  the  only  evidence 


Introdnced  upon  the  subject,  showed  that 
the  Ohio  Drilling  Company  was  a  c(^>artner- 
shlp,  and  that  Happ  was  one  of  the  partners. 
It  Is  true  that  tbe  daimant,  in  response  to 
the  second  questlOD  asked  bim,  wbidi  was  as 
to  for  wbom  be  was  working  at  the  time  ot 
the  injary,  answered  sucb  qnestlon  by  say- 
ing that  he  was  working  for  the  Oblo  Drill- 
ing Company.  He  makes  perfectly  dear, 
however.  In  his  evidence,  that  the  Ohio 
DrflUng  Gnnpany'  was  a  oopartnenSilp  oom- 
posed  at  Umself,  B.  W.  Hnpn  John  Lowxy. 
and  Billy  Com ;  tbat  these  four  men  owned 
tbe  tools  and  participated  equally  in  tbe 
profits ;  tbat  tbey  eacb  to<ric  out  $14  per  day 
until  tbe  totds  w«re  paid  01^;  tbat  fbey  four 
partners  were  tbe  only  onplcvaes  of  the 
partnership. 

Connsel  dt»  in  support  at  tbelr  ccmtentlon 
the  dedslon  of  tbe  Industrial  Gommission 
of  tbis  state  in  the  case  of  Albert  O.  KIrby 
T.  New  Model  Laundry,  iBtna  Ufb  Insur- 
ance Co.,  Insurance  Carriw  (No.  091)  Okl. 
Ind.  Com.  Rept.  fSZ,  where,  In  tbe  syllabus 
the  Commission  said: 

"Under  the  Workmen's  Compensation  Law 
of  Oklahoma,  a  member  of  the  partnership  who 
works  as  a  driver  of  an  automobile  delivery 
wagon  for  said  partnership  and  while  so  en- 
gaged fractures  hla  arm  Is  not  an  em^oyee 
within  the  meaning  of  the  act  CompensatioD 
denied." 

In  the  body  of  tbe  opinion  In  this  case.  It 
was  stated  as  follows : 

"The  Commission  has  not  been  favored  by 
any  briefs  in  thia  case,  and  we  bave  been  una- 
ble to  find  any  American  caaes  on  this  proposi- 
tion. 

"The  Britista  act,  In  defining  employer  and 
employee,  is  similar  to  oura,  and  we  bave  found 
a  number  of  British  cases  construing  their  law. 

"In  the  case  of  BUis  v.  EUia  &  Co.  [190S] 
92  L.  T.  718,  7  W.  C.  C.  97,  it  was  held: 

"  'When  partners  entered  into  an  agreement 
that  one  of  their  number  should  act  aa  a  work- 
ing foreman  and  be  recdved  83  shillings  a 
week  for  his  services  as  such  in  addition  to  Us 
share  of  tbe  profita,  it  was  held  that  Us  widow 
waa  not  entitled  to  compensation  from  the  oth- 
er partners  because  of  the  death  of  such  fore- 
man partner  by  acddent,  as  he  waa  not  a 
workman  within  the  meaning  of  the  act.' " 

Counsel  bave  dted  no  other  cases  In  sup- 
port of  their  contention,  and  we  know  of 
none,  and  it  Is  apparent  In  the  Instant  case 
that  the  Industrial  Commission  bas  reversed 
Itself,  and  thereby  refuses  to  follow  Its  de- 
dslon In  the  Klrby  Case,  suiura. 

[3]  We  are  constrained  to  aK>roTe  tbe 
holding  of  tlm  Ccmimlsslon  In  tbe  Instant 
case.  Section  2  at  Workmen's  Compensa- 
tion Act,  c  24S,  Sesrion  Laws  1915,  as  amend- 
ed by  diapter  14. 1 1,  Ses^n  Laws  1919,  pro- 
Tides  cranpensatlon  shall  be  payable  for  In- 
juries sostalned  by  employees  engaged  In 
bazardona  employments,  wbicfa  Include  tbe 
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business  of  drilling  wells  by  machinery,  and 
subdivision  1,  i  8,  c  14,  provides  that  haz- 
ardous employment  shall  mean  manual  or 
mechanical  work  or  labor  connected  with  or 
Inddent  to  one  of  the  industrlra  named  in 
sectioD  2. 

And  section  3,  subdivision  3,  of  chapter  246, 
Session  Laws  1915,  provides  that: 

"  'Employer,'  except  where  otherwise  ex- 
pressly stated,  means  a  person,  partnerahlp, 
association,  corporation,  and  the  legal  repre- 
sentatives of  a  deceased  employer,  or  the  re- 
ceiver or  trustee  of  a  person,  partnership,  as- 
sociation, or  corporation,  employing  workmen 
in  hazardons  employments,  and  shall  indude  the 
state,  Gonn^,  dtj  or  any  municipality  when 
engaged  in  any  bazardons  work  within  the 
meaning  of  tUs  act  in  whidi  workman  are  em- 
ployed for  wagee." 

Subdivlsioii  4  ivoridM: 

"  Umployee,*  meana  any  person  engaged  tn 
mannal  or  mechanical  worik,  in  the  employment 
of  any  person,  firm  or  corporation  carrying  on 
a  iHuhieas  covered  by  the  ternu  of  this  act" 

Section  1  of  article  3  of  chapter  246  of 
Session  Laws  1915,  as  amended  by*  section 
11,  at  page  22.  dieter  14,  Session  Lawa  1019. 

provides  that : 

"An  employer  shall  seen  re  compensation  to 
his  employees  in  one  of  the  following  ways:  (a) 
By  insuring  and  keeping  insured  the  payment 
of  such  compensation"  by  some  one  of  the 
character  of  the  liuniraiiee  companioB  named  in 
the  section.  ^ 

[1,2]  Tbe  Workmen'!  Oompensatlon  Law, 
chapter  246,  Seseion  Lavs  1916,  has  been 
uniformly  held  valid  by  this  court  against 
all  attacks  made  upon  it  upon  constitutional 
or  other  grounds.  Tbfi  reasons  therefor 
were  given  In  detail  and  at  great  length  by 
this  court  In  the  case  of  Adams  v.  Iten  Bla- 
cult  Co.,  63  Okl.  52,  162  Pac.  988,  In  an  ex- 
haustive opinion  by  Hardy,  J.,  and  in  Wl<^ 
et  aL,  T.  Gunn  et  at  (Okl.  Sup.)  169  Pac. 
1087,  4  A.  L.  R.  107;  Booth  &  Flynn,  Ltd.,  v. 
Cook  et  aL,  79  OkL  282,  193  Pac.  86,  and 
many  other  decisions  of  this  court  might  be 
cited  to  the  same  effect  Likewise  tbe  act 
amendatory  of  the  original  act  (chapter  14, 
Session  Laws  1919)  has  been  sustained  by 
this  court,  and  a  very  recent  case  la  that  of 
Missouri  Valley  Bridge  Co.  v.  State  Industri- 
al Commission,  207  Pac.  562,  decislim  April  25, 
1922,  not  yet  offidally  reported,  wherein  it 
was  held,  among  other  things,  that  the  de- 
cision of  tbe  State  Industrial  Commission 
is  made  final  as  to  all  questions  of  fact,  and 
on  appeal  to  this  court  from  an  award  of  the 
Industrial  Commission  the  court  Is  without 
jurisdiction  to  weigh  the  evidence  for  the 
purpose  of  determining  whether  the  same 
preponderates  in  favor  or  against  the  find- 
ings of  fact  made  by  the  Commission.  Also, 
that  these  acts  creating  the  Industrial  Com- 
mission and  defining  its  powers  were  a  pro^ 


er  exercise  of  Uie  pcdtce  powov  of  fbe  state 
by  tbe  L^islature^  and  were  a  deputure 
from,  and  In  derogatltm  of,  tbe  common- 
law  rule  of  damages,  and  that  under  section 
2048,  Rev.  Laws  1910.  should  be  liberally 
construed  so  as  to  accomplish  the  legbdadva 
Intent. 

The  Attorney  General,  In  bla  brief  in  sup- 
port of  the  doctrine  announced  In  the  de- 
cision, supra,  the  case  of  City  of  Milwaukee 
V.  Henry  lillller  et  al.,  154  Wis.  652.  144  K 
W.  188,  Ia  R.  A.  191«A,  1,  Ann.  Cas.  1915B, 
847,  which  ia  a  very  exhaustive  oiMnlon  by 
Marshall,  Justice,  where.  In  tiie  syllabus  it 
Is  said: 

In  construing  a  statute  which  Is  refera- 
ble to  the  police  power  and  was  originated  to 
promote  tbe  common  welfare,  sopposed  to  be 
BerioQSly  jeopardized  by  tbe  Infirmities  of  an 
existing  system— the  conditions  giving  rise  to 
the  law,  the  faults  to  be  remedied,  the  aspira- 
tions evidently  intended  to  be  embodied  in  the 
enactment,  and  the  effects  and  consequences  as 
regards  responding  to  the  prevailing  conception 
of  the  necessities  of  public  welfare  should  be 
considered  and  the  enactment  given  such  broad 
and  liberal  meaning  as  can  be  fairly  read  there- 
from so  far  as  required  to  effectively  eradicate 
the  mischiefs  it  was  intended  to  obviate. 

"4.  Proper  administration  of  the  Workmen's 
Compensation  Act  requires  appreciation  of  the 
manifest  legislative  purpose  to  abolish  the  com- 
mon-law system  regarding  injuries  to  employees 
as  unsuitable  to  modem  conditions  and  concep- 
tions of  moral  obligations,  and  erect  la  place 
thereof  one  based  <hi  the  biiftest  present  con- 
ception of  man's  hnnmnlty  to  man  and  obUga- 
tions  to  members  of  the  employee  dasa— one 
recognizing  every  personal  loss  to  an  employee, 
not  self-inflicted,  as  necessarily  entering  into 
the  cost  of  production  and  required  to  be  liq- 
uidated in  the  steps  ending  with  consumption. 

"5.  In  dealing  with  a  personal  injury  daim 
under  the  Workmen's  Compensation  Act,  tite 
logic  and  makeweights  formerly  supposed  to 
justify  penallaing  employers  as  wrongdoers,  to 
the  ultimate  expense  of  eonsnmers,  should  not 
be  allowed  to  play  any  part;  but  the  directiy 
responrible  party  shoidd  be  regarded  as  stand- 
ing for  the  aggregate  of  consumers  and  joining 
with  tbe  injured  person  In  submitting  to  the 
sound  judgment  of  impartial  administrators  tbe 
question  of  how  much,  under  all  the  circum- 
stances, by  legislative  standards,  should  the 
public  be  burdened  as  a  reparation  to  sncb  per- 
son or  his  dependents  for  his  or  thetr  loss." 

As  we  have  seen,  counsel  for  tbe  Insurance 
carrier's  sole  contention  is  that  the  finding 
of  tbe  Commission  that  the  claimant  was  an 
employee  of  the  Ohio  Drilling  Company  was 
without  evidence  to  support  it,  because  um 
evidence  showed  that  the  claimant  and  three 
other  persons  named  constituted  the  Ohio 
Drilling  Company,  and  Uiat  tbe  same  was 
a  partnership. 

The  other  findings  of  the  Commission,  that 
the  claimant  received  accidental  Injuries  In 
tbe  employment  of  the  Ohio  Drilling  Com- 
pany and  engaged  In  a  hazardous  occupatioob 
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within  the  meaning  of  the  statute  and  In  the 
course  of  his  employment,  and  that  as  a  re- 
sult of  said  accident  the  claimant  suffered 
the  loss  of  use  of  the  index  finger  on  the 
left  band,  and  that  the  claimant's  average 
vage  at  the  time  was  |14  per  da^i  are  in  no 
way  assailed. 

We  think  that  the  constraction  of  the 
Workmen's  Compensation  Act  that  a  member 
of  a  partnership,  who  works  for  the  part- 
nership, and  while  so  engaged  is  injnred, 
is  not  an  employee  within  the  meaning  6f 
the  act,  is  an  exceedingly  narrow  construc- 
tlon  of  the  act,  where  the  sole  reason  there- 
for la  that  stated  in  the  British  case,  supra, 
that  a  member  of  the  partnership  cannot 
place  himself  into  the  position  of  being  a 
workman  employed  when  be  is  one  of  the  per- 
■ons  glring  employment,  and  to  so  hold  in  the 
instant  case  would  fail  to  satisfy  the  rule 
annosnced  that  the  act  should  be  liberally 
constmed  so  as  to  effect  the  legislative  In- 
tent We  see  no  good  reason  why  the  mem- 
bers of  a  partnership  cannot  Jointly  or  sev- 
erally perform  the  work  or  labor  Incident  to 
the  success  of  the  joint  undertaidng  and  at 
the  same  time  draw  wages  from  the  earnings 
of  the  partnership. 

The  undisputed  testimony  of  the  daimant 
that  the  claimant  and  three  others  constitut- 
ed the  Ohio  Drilling  Company,  a  partnership, 
and  tliat  they  shared  equally  in  the  profits 
and  each  drew  wages  at  the  rate  of  $14  per 
day,  and  divided  the  excess  profits  equally 
among  themsdves,  would  not  preclude  the 
partnership  when  «igaged  in  a  hazardous 
burineas  from  coming  within  the  provisions 
«f  the  Workmen's  Oompensation  Law,  but, 
on  fHa  contrary,  would  compel  the  partner- 
Alp  to  comply  vrith  the  provisions  of  the  law 
requiring  It  to  provide  oompenaatlini  for  Its 
injiired  employees  1^  furnishing  insurance  in 
one  o£  the  vftjs  provldfid  fmr  in  the  act,  and 
as  it  seons  was  done  by  the  partnwsbip  In 
wntractlng  with  the  Insurance  carrier  herein 
lot  that  purpose ;  and  whwe  the  four  mem* 
ben  of  the  partnership  were  the  sole  em- 
fHoxBBB  of  sodi  partowship  in  carrying  on  its 
bnainess,  and  one  happened  to  be  accidentally 
Injnred,  affords  no  reason  for  holding  that 
in  these  circumstances  there  was  any  in- 
fringHDoit  of  the  provisions  of  the  act,  or 
breach  of  any  contract  for  indemnity  with 
the  insorance  carrier.  The  character  of  the 
business  of  the  partnership  brought  them 
dearly  within  the  provisions  of  the  act,  and 
the  fact  that  the  members  of  the  partner- 
Aip  performed  the  labor  incident  to  its  busi- 
ness rather  than  hire  other  employees  to  per- 
form the  labor  It  seems  in  no  way  hazarded 
tlie  risk  of  the  Insurance  carrier  or  gave  It 
reasonable  excuse  for  avoiding  Its  obli- 
KBtloQ  to  the  partnership  or  to  the  state. 

We  think  that  the  Industrial  Commission 
pnperlj  hdd  as  a  matter  of  law  imder  the 


facts  in  the  case  that  the  daimant  was  en- 
titled to  compensation,  and  therefore  the  ac- 
tion of  the  Commission  in  so  holding  Is  af- 
firmed. 

HABRISON.  C.  J.,  and  McNEILL.  NICH- 
OLSON, and  EBNNAMEB.  JJ.,  concur. 


m  oki.  i8z> 

BUSH  et  ai.  V.  MISSOURI  STATE  LIFE  IN8. 
CO.  et  al.   (No.  10704.) 

(Supreme  Conrt  ct  OUalunna.  May  28,  1822.) 

(8yUa»u§  b]f  the  Court,] 

1.  Trusts  ^247— Benafldaiy,  who  Is  real  party 
in  laterest.  May  sas  withont  Jolsisg  truateau 

Where  a  contract  Is  entered  into  with  one 
as  trustee  for  the  benefit  of  another,  who  ia 
the  real  party  In  interest,  the  latter  may  ana 
thereon  in  Ua  own  name,  without  Joining  the 
trustee. 

2.  Parties  49323— Aay  pvnom  havlag  er  olalai. 
lag  lateraat  la  eoatrovaray  atfverae  to  pMs- 
tlff,  who  Is  saoessary  party,  May  ke  aiarte  de- 

feadaat. 

Any  person,  who  has  or  elaims  an  interest 

in  the  coDtroversy  adverse  to  the  plaintiff,  or 
who  is  a  Deccssary  party  to  a  complete  deter- 
mination of  settlement  of  the  questions  involv- 
ed, may  be  made  a  party  defendant.  Haynes  v. 
City  .  National  Bank  of  Lawton,  80  OU.  614, 
121  Pac.  182. 

3.  Pleadlag  «=>204(2)— Where  plawlaf  states 
facts  eatitllag  to  say  relief,  iMaral  teaisr- 
rer  should  set  be  sastalaed. 

Where  a  pleading  states  any  facts  upon 
which  the  pleader  is  entitled  to  any  relief  under 
the  law,  a  general  demurrer  sbou^  not  be  ana- 
tained  thereto. 

4.  lasnranoe  ^s»629(l)— la  aotioa  oa  life  la- 
snrance  policy  pstltloa  held  to  state  eaase  of 
aotioa. 

Becord  examined,  and  held,  that  the  pedtion 
of  the  plaintiffs  states  a  cause  of  action  and 
that  the  trial  court  committed  reversible  er- 
ror in  sustaining  the  general  demurrer  of  the- 
defendant  to  the  plaintiffs'  petition. 

Appeal  from  District  Ck>urt,  Oklahoma 
County;  George  W.  Clark,  Judge. 

Action  by  Victoria  Bosh  and  another 
against  the  Missouri  State  Life  Insurance 
Company  and  another  to  recover  upon  a  life 
Insurance  policy.  Judgment  entered  sustain* 
ing  demurrer  to  K^lntlffa*  petition,  and  they 
appeaL  Beveraed  and  remanded,  vrith  direc- 
tions. 

W.  A.  Smith,  of  Oklahoma  City,  for  plain- 
tiffs in  error. 

Eeaton,  Wells  &  Johnston,  of  Oklahoma 
City,  and  Jourdan,  Rassleur  ft  Plwce,  of  St 
Louis,  Mo.,  for  defendant  tn  error  Missouri 
State  life  Ins.  Oa 


4s>For  ether  ease*  •••  Mun*  topic  and  KBT-HVHBSR  Id  all  K^f-Numbered  DIsarts  and  ladexas 


Digitized  by 


Google 


318 


207  PAOinO  KBPOETBR 


(OkL 


EabTj,  SdbLBon  &  KUd,  ot  Oklahoma  Oit7* 
for  defendant  in  error  £tna  Bids.  Asa*n. 

KENNAUEB,  J.  Victoria  Bnsb  and  Frank 
A.  BuBh,  a  minor,  by  Victoria  Bash,  n^t 
friend,  plalntUTs  In  error,  prosecute  this  ap- 
peal to  reverse  a  jadgment  of  the  district 
coart  of  Oklahoma  county,  snstainlng  a  gen- 
eral demurrer  filed  by  the  Missouri  State  Life 
Insurance  ^  Company,  one  of  the  defendants 
in  error,  to  the  plaintiffs'  petition  and  a  Judg- 
ment of  the  court  snatalnlng  a  motion  of  the 
^tua  Building  Association  ct  Las  Vegas,  N. 
M.,  defendant  in  errw,  quashing  the  service 
of  summons  made  upon  said  defendant  In  er- 
ror. The  partlea  am>ear  here  the  same  as 
they  appeared  In  the  trial  court,  and  will  be 
referred  to  aa  plaintiffs  and  defendants. 

The  action  was  commenced  by  the  plain* 
tiffs  to  recover  the  sum  of  $1,000,  alleged  to 

due  them  on  a  life  Insurance  pcdlcy  issued 
1^  the  Missouri  State  Life  Insurance  Com- 
ftany  on  the  18th  day  of  May,  1914,  Insuring 
the  life  of  Lewis  A.  Bush.  The  material  al- 
lagatloiw  of  the  plaintiffs'  petition,  neceasarr 
to  be  conaldeTed  In  detomlnlnc  this  cause, 
are  as  followa ; 

^Riat  the  defendant  IflsBoiirl  State  Ufb 
•orance  Company  made  its  cmtract  ttt  Insor* 
,ance  In  writing  Insuring  the  Hie  of  Lewis  A. 
Bush  In  Hie  sum.  of  $1,00(^  according  to  the 
twins  of  a  emitract  atta^ed  and  nude  a  part 
of  the  plaintiffs*  petition.  Tliat  j/rloe  to  the 
execnUcn  of  the  life  iDsnrance  contract  abont 
tho  18th  day  of  May,  1914,  Victoria  Bush  anq 
Lewis  A.  Bush,  her  deceased  husband,  nego- 
tiated a  loan  of  $800  on  some  real  estate  in 
Oklahoma  City  with  the  MtnA  Building  Aa- 
sodation  ta  Las  Vegas,  N.  M.  That,  as  a 
part  of  said  loan  contract,  the  ^tna  Build- 
ing Association  required  the  plaintiff  and  her 
husband,  Lewis  A.  Bush,  to  procure  and  carry 
a  life  Insurance  policy  In  the  sum  of  $1,000 
on  the  life  of  Lewis  A.  Bush.  The  premiums 
on  said  life  insurance  policy  to  be  paid  by 
the  plaintiff  and  her  husband  In  monthly 
payments  required  to  liquidate  said  loan. 
That  sncb  a  policy  was  Issued  by  the  Hart- 
ford 1Mb  Insurance  Company  of  Hartford, 
Conn.,  said  p<^cy  being  a  ten-year  renew- 
able term.  That  some  time  prior  to  the  ex- 
piration of  the  first  term  of  said  Insurance 
so  issued,  the  same  was  taken  over  and  as- 
sumed by  the  defendant  the  Missouri  State 
Life  Insurance  Company,  and  that,  on  the 
18th  day  of  May,  1914,  the  policy  sued  on 
herein  was  Issued  by  said  d^endant  That 
said  policies  as  written  were  payable  on  the 
■death  of  Lewis  A.  Bush  to  the  JBtna  Build- 
ing Association,  trustee^  or  its  succassm  or 

aHWljIITi 

niat  the  [tolntiffs  bare  not  the  poeseaslim 
of  said  policies,  the  originals  being  In  the 
poeaceslon  and  control  of  one  or  both  of  ttw 
defendants.  That  the  loan  oontract  betweoi 


the  plaintiff,  Victoria  Bush  and  Lewis  A. 
Bush,  her  deceased  husband,  and  the  ^tna 
Building  Association  was  an  ordinary  loan 
contract,  consisting  of  a  not»  in  the  sum  of 
$800,  secured  by  a  real  estate  mortgage  on 
certain  property  in  Oklahoma  City,  to  be  paid 
off  by  monthly  payments  at  the  rate  of  $20 
per  month.  The  loan  ctmtract  was  entered 
Into  In  Oklahoma  City,  and  the  life  insur- 
ance was  applied  for  In  said  dty. 

That  a  verbal  agreement  and  understanding 
was  entered  Into  with  reference  to  the  life 
Insurance,  in  which  It  was  agreed  that  out 
of  the  monthly  payments  made  to  the  Mtna. 
Building  Assoclatlcm,  the  premiums  on  the 
life  insurance  poUcj  were  to  be  paid  by  tbet 
.^tna  Building  Assodatloa,  named  as  trustee 
in  the  life  Insurance  poUqr.  That  the  Mtna, 
Building  Association  was  named  as  trustee 
In  the  policy  as  beneficiaries  for  the  wUe  and 
son  of  the  insured,  plaintiffs  in  thia  actton. 
and  that,  when  any  valid  indebtedneas  doe 
the  ^tna  Building  Association  had  been  paid, 
any  balance  due  ml  the  insurance  p<^G7,  in 
case  of  death  of  Insured,  would  be  payable 
to  the  plaintiff^  and  that  this  iwraement  was 
assented  to  by  the  life  Insonuue  oompany. 

Thst,  on  October  18,  lAlS.  a  foU  settlement 
was  made  with  the  dtfendant.  iStna  Building 
Association,  and  the  loan  and  indebtedness 
fully  paid  and  settled,  but  thst  the  said  loan 
annpany  continued  to  pajr  the  premimns  due 
npoa  tb»  life  Insnzance  poUcgr  Including  De* 
cember,  1017.  That  Lewis  A.  Bush,  the  In- 
sured, on  the  asth  day  of  December,  Ii8l7, 
died  and  due  proof  sstlsfactory  to  the  Mie- 
souri  State  life  Inaurance  Company  of  his 
death  had  been  made  and  tbat  said  defendant 
life  Insurance  company  had  signified  its  wtll- 
ingness  to  pay  the  amount  due  on  the  policy 
to  the  person  or  persons  entitled  thereto. 
That  the  ^tna  Buildioc  Association,  trustee, 
was  claiming  the  whole  proceeds  of  said  pol- 
icy and  refusing  to  account  to  the  piaiwHwy 
for  the  same.  That  the  .^tna  BoUding  A»^ 
soclation  had  paid  premiums  since  the  set^ 
tlement  of  the  loan  due  It  by  the  plaintiff  Vic- 
toria Bush  and  her  deceased  husband  In  the 
sum  of  $41.86,  which  amount  ttie  plaintiffs 
tender  to  the  defendant,  £tua  Building  As- 
sociation. 

The  plaintiffa  prayed  the  Judgment  of  the 
court  decreeing  that  the  ^tna  Building  As- 
sociation had  no  interest  in  or  to  the  pro- 
ceeds of  said  property  other  than  the  amount 
of  premiums  paid  in  the  amount  of  $41.46, 
and  that  said  association  be  decreed  tmatee 
for  the  plaintiffs  only  and  for  Judgmait 
against  the  Missouri  State  life  Insurance 
Company  for  the  amount  due  <u  the  pcAlcy 
with  6  pet  cent  interest 

On  the  filing  of  the  petition,  the  plalntifl 
secured  a  restraining  order  from  the  coial; 
directed  to  the  Hlasovri  State  life  Insoraaoa 
Company,  restraining  said  Insoianee  oompsay 
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from  paying  tbe  proceeds  of  the  policy  to  the 
.^tna  BuUdlitg  Association.  Constructive 
service  of  summons  was  made  on  tbe  defend- 
ant JEtna  Building  Aasociation. 

A  general  demurrer  filed  by  the  defendant 
Missouri  State  Life  Insurance  Company  to 
tbe  petition  of  tbe  plaintiffs  was  sustained 
by  the  trial  court  The  first  questions  for 
our  consideration  Is  whether  or  not  the  trial 
court  erred  in  sustaining  tbe  demurrer. 

Counsel  for  the  defendant  life  insurance 
company  cont^d  that,  under  the  allegations 
of  the  petition,  the  ^tna  Building  Associa- 
tion was  the  bolder  of  the  legal  title  of  the 
cause  of  action  and  was  the  party  for  whose 
benefit  the  contract  of  insurance  was  taken 
oat,  and  owned  tbe  cbief  beneficial  interest 
in  tbe  Insurance  at  the  time  of  the  execution 
of  the  policy.  It  may  be  conceded  that  on  tbe 
date  of  the  execution  of  the  iMlicy,  that  tbe 
building  assoclattoQ  had  the  chief  beneficial 
interest  In  tbe  contract  of  insurance  for  the 
obvious  reasoD  the  loan,  which  the  plaintiff 
Victoria  Bush  sad  her  husband,  Lewis  A. 
Biudi,  SuA  iwocmed  from  said  building  as- 
sociation, bad  not  been  paid;  but,  under  tbe 
aU(catl<nis  of  tbe  petitlim,  wbiidi  are  admit- 
ted to  be  true  by  tbe  demurrer,  tbe  beneficial 
interest  of  said  building  assodattcm  on  the 
date  of  tbe  death  of  Lewis  A.  Bush,  the  in- 
snred.  bad  been  extinguished  by  the  payment 
of  the  loan. 

The  policy  of  Insurance  shows  upon  Its  face 
tliat  the  iBtna  Building  Association,  named 
u  benefi(^ry  In  tbe  poUcy,  was  the  bene- 
fldary  in  a  rei»«8entatiTe  capacity  as  trus- 
tee bot  it  doee  not  disclose  by  its  terms  as  to 
whom  the  t)CTeficlary  was  trustee  for,  and  to 
that  extent  the  policy  is  ambiguous  and  the 
term  "JEtna  Building  Association,  trustee," 
was  subject  to  explanation  by  oral  testimony. 
Hie  allegations  of  tbe  petlttoa  are  that  the 
£toa  Building  Association  was  beneficiary 
trustee  tot  the  plaintiffs  in  this  action  and 
that  the  conditions  of  the  trust  had  been 
fully  performed ;  that,  under  the  agreement, 
which  was  assented  to  by  the  life  insurance 
company,  tbe  trust  which  tbe  beneficiary  was 
aimed  In  tbe  policy,  to  wit,  tbe  liquidation 
of  the  loan,  had  been  folly  performed.  It  is 
obTlou^  under  these  allegations  admitted  to 
be  true  by  tbe  demurrer,  that  the  plaintiffs 
U  this  action  are  entitled  to  tbe  proceeds  of 
the  policy,  and  that  the  petition  stated  a 
cause  of  action.  It  is  clear  that,  if  the  al- 
legations of  the  petition  are  true,  the  plain- 
tUbi  are  the  real  owners  of  tbe  proceeds  of 
tbe  policy  and  entitled  to  the  same.  We  fail 
to  perceive  of  any  valid  reason  why,  If  the 
allegations  of  the  i>etitlon  are  true,  that  tbe 
plaintiffs  were  not  entitled  to  maintain  this 
action  against  tbe  defendant  Ifissouri  State 
life  Insurance  Company. 

11-S]  It  is  appar«it,  unda*  the  aUegatkms 
tt  the  plalntur*  petltku.  that,  In  case  of 


death  of  tbe  insured,  the  ^tna  Building  As- 
sociation, named  as  beneficiary  in  tbe  policy, 
was  only  entitled  to  receive  tbe  proceeds  of 
the  policy  for  tbe  purpose  of  dlsdurgtng  tbe 
Indebtedness  owed  by  tbe  Insured  to  the  ben- 
eficiary named  In  the  policy.  Without  the 
exLjtence  of  this  Indebtedness,  the  benefici- 
ary, und^  tbe  allegations  of  the  petition,  Is 
not  entitled  to  receive  tbe  proceeds  of  tbe 
policy.  In  this  situation  It  Is  clear  that  tbe 
defendant  Missouri  State  Life  Insurance 
Company,  by  answer  may  present  an  issue  as 
to  whether  the  plaintiffs  are  entitled  to  the 
I^oceeds  of  the  policy  or  i>ay  tbe  proceeds  of 
the  policy  into  court  and  move  the  court  to 
have  the  defendant  ^tna  Building  Associa- 
tion made  a  party  defendant  and  summoned 
to  show  what  interest,  If  any,  it  has  In  tbe 
proceeds  of  tbe  policy.  ' 

Under  the  allegations  of  the  petition,  the 
plaintiffs  in  the  action  are  the  real  parties 
in  interest.  In  this  jurisdiction  any  person 
who  has  or  claims  an  Interest  in  the  contro- 
versy adverse  to  vtae  i^ntltr,  or  wbo  Is  a 
necessai?^  party  to  a  complete  determlnatlOD 
of  settlonent  of  the  qnestirais  InvcAved,  may 
be  made  a  party  defendant  Haynes  t.  CU? 
Nat  Bank  of  Lawtoo.  SO  OU.  814,  m  Fac; 
182;  Ddmondston  et  aL  t.  Porter  (OkL)  16S 
Pac;682. 

Undo-  section  472%  Bevlsed  Laws  191(K 
"in  actions  whixSi  relate  to,  or  tbe  subject 
of  wbldi  Is,  real  or  personal  property  in 
this  state**  a  nonresident  defendant,  claiming 
an  interest  In  such  iwt^rty*  may  be  sum- 
moned by  publication.  It  is  quite  clear,  un- 
der this  section  of  tbe  statute,  on  tbe  pay- 
ment of  the  proceeds  of  tbe  policy  daimed  by 
a  resident  and  a  nonresldoit  beneficiary  Into 
court,  the  court  would  have  jurisdiction  (tf 
the  res  and  that  summ<m8  by  publication 
could  be  made  upon  any  nonresident  deftod- 
ant  claiming  an  interest  In  the  propwty. 
Then  the  Judgment  d  the  court  In  the  ac- 
tion would  be  conclusive  upon  the  nimresi- 
dent  defendant  asserting  an  interest  In  the 
property. 

Counsel  for  the  defendant  life  Insurance 
company  contend  for  the  rule  that  the  trus- 
tee of  an  express  trust  is  the  real  party  In 
interest  and  ^titled  to  maintain  the  action, 
the  trustee  being  the  holder  of  the  legal  title 
of  tbe  cause  of  action,  citing  In  support  of 
this  rule  30  Cyc.  p.  92 ;  Weed  v.  Hamburg- 
Bremen  Fire  Insurance  Co.,  133  N.  Y.  394, 
31  N.  E.  231;  Hluneeota  Thresher  Mfg.  Co. 
V.  Heipler.  49  Minn.  39S,  62  N.  W.  33.  We 
have  no  teult  to  find  with  the  rule  announced 
in  these  authorities,  but  we  fail  to  recognize 
any  appUcabUIty  of  the  rule  to  tbe  facts 
pleaded  in  the  petition  of  the  plaintlfCb  In  the 
instant  case.  Assuming  tbe  allegations  of  the 
petition  filed  by  the  ^alntlffs  In  the  case  at 
bar  to  be  true,  the  very  purpose  for  which  the- 
trust  was  created  bad  been  folflUed,  and,  un* 
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der  the  allegations  of  the  petition,  tbe  life 
Insurance  company  was  under  a  contractttal 
obligation  to  recognize  the  plaintiffs  as  the 
real  beneficiaries  of  the  policy  of  Insurance. 

Many  authorities  support  the  rule  that  It 
does  not  matter,  because  the  trustee  may 
maintain  the  action,  that  the  benefldarles  of 
the  trust  may  also  maintain  the  action.  Rice 
V.  Savery.  22  Iowa,  470 ;  Chouteau  v.  Bough- 
ton.  100  Mo.  406,  13  S.  W.  877.  The  rule  as 
to  the  right  of  a  trustee  or  the  beneficiary 
a  trust  to  maintain  an  action  Is  stated  in  30 
Cya  p.  86,  as  follows : 

"Tbt  trustee  of  an  express  trust  or  the  per- 
son with  whcHB  or  in  whose  name  a  contract  fs 
made  for  the  benefit  of  another  ma;  sue  in  his 
own  name  alone,  or  he  may  sue  wiOi  the  bene- 
ficiary M  a  party;  or  the  beneficiary  may  sue  In 
his  own  name  as  real  party  in  interest." 

Under  sections  8421  and  8422  of  the  Re- 
vised Laws  1010,  it  Is  the  mandatory  duty  of 
a  fcwelgn  Inauranoe  company  to  file  with  the 
Insorance  commissioner  of  this  state  a  certi- 
fied copy  of  its  charter,  statement  of  Its  finan- 
dal  conditi<m  and  deposit  wltb  the  com- 
missioner at  least  $100,000  worth  of  securi- 
tlea  In  order  to  be  permitted  to  do  boslnen 
in  this  state;  also  constitute  and  appoint  the 
insurance  ccHnmlssioner  Its  lawful  attorney 
npcm  whom  alt  lawful  process  In  any 'action 
or  1^1  proceeding  against  It  may  be  served. 
The  primary  purpose  ct  these  statutes  was 
to  insure  the  citizens  of  this  state,  doing 
business  with  fweign  insurance  companies, 
of  their  finandal  responsibility  to  discharge 
their  legal  obligations  and  to  bring  such  com-, 
panies  within  the  Jurisdiction  of  the  courts 


of  this  state,  for  the  purpose  of  enforcing 
any  just  claim  against  such  companies. 

[4]  Our  conclusion  in  this  case  is  that  the 
petition  of  the  plaintiffs  stated  a  cause  of  ac- 
tion ;  that,  under  the  allegations  of  the  peti- 
tion, the  plaintiffs  are  entitled  to  enforce  the 
obligation  of  the  defendant  life  insurance  com- 
pany to  recognize  them  as  the  rightful  bene- 
flciarles  to  the  proceeds  of  the  pt^cy  on 
which  the  action  is  based.  Therefore  the 
trial  court  committed  reversible  error  in  sns- 
tatntng  the  general  demurrer  of  the  defend- 
ant insurance  company  to  the  petition  of 
plalntiff&  The  plaintiffs,  having  failed  to 
appeal  from  the  order  of  the  trial  court 
quashing  the  motion  ot  the  ^tna  Building 
Association  to  quash  the  serrtce  of  aummoiis 
within  six  months  from  the  date  the  order 
was  entered,  this  court  Is  wltbont  jurisdic- 
tion to  review  the  action  of  the  court  in  sus- 
taining said  motion.  However,  in  Tlew  of  the 
condudon  reached  in  this  cause,  it  Is  not  ma- 
terial at  this  time.  If  either  party  desires 
Uiat  the  d^iendant  Mtaa.  Building  Associa- 
tion be  made  a  party  defendant  in  the  further 
prosecnttoB  of  this  action,  service  of  itroceas 
may  be  made  as  heretofore  suisested. 

The  Jndgmait  of  the  trial  court  sustaining 
the  demurror  of  the  defendant  Insurance  com- 
pany is  reversed,  and  the  cause  is  remanded 
to  the  district  court  of  Oklahoma  cotmty, 
with  directions  to  overrule  the  demurrer  and 
order  said  defendant  to  answer  the  petition  of 
the  plaintiff  and  proceed  with  the  cause,  in 
accordance  with  the  views  bmin  ezj^essed. 

HARRISON,  O.  J.,  and  JOHNSON,  KANE, 
and  MILLER,  33^  concur. 
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ATCHISON,  T.  &  8.  F.  BY.  CO.  v.  McCURDY, 
CoHBty  Treasurer.   <Ne.  I0S97.) 

(Sapreme  Court  of  OkUbonw.   May  0,  1922.) 

(Bifltahu  ht  <k«  Court.) 

1.  Covatlas  «=>i9l— Revenve  fron  aatomoUls 
UoMM  taxes  beJd  to  be  for  road  purposes,  so 
that  excise  boartf  eeed  not  dedaot  It  la  estl- 
■atiag  eaeds  for  fiseal  year. 

By  virtue  aectibii  11  of  Session  Laws 
sf  Oklahoma  1916,  c.  173.  p.  829,  pTOTiding  that 
90  per  cent,  of  all  moneys  received  by  the  de- 
partment of  faicrhwajrs  from  automobUe  license 
tax  shonld  be  paid  to  the  treasnrer  of  the  re- 
q>ective  coontiea  in  which  the  individaal  owners 
parins  such  license  tax  reside,  to  be  used  only 
on  the  draggable  roads  of  the  county,  held,  that 
sDch  moneys  so  receired  constitute  a  special 
fond  created  fw  a  spedal  purpose,  and  that  the 
county  excise  board,  in  estimating  the  current 
aeeds  of  the  county  tor  the  fiscal  year,  need 
aot  dedact  eacai  probable  faieome  from  the  es- 
tiaated  needs  of  the  county. 

2.  Conaties  ^191— Exdsa  board  not  required 
to  dedaot  from  estimated  csrrost  expenses 
the  gross  preduoHoii  tax  livmlld  as  to  ladian 
taudt. 

The  gross  production  tax  provided  for  nn- 
dn  chapter  39,  Seseion  Laws  Bx.  Seas.  1916, 
being  invalid  aa  to  restricted  Indian  lands  (F. 

A.  Gillespie  v.  State  of  Oklahoma,  2S7  U.  S. 
— ,  42  Sap.  Ct.  171,  66  L.  Ed.  — ,  October 
term,  1921),  the  county  excise  board  of  Osage 
coan^  was  not  required  to  deduct  from  the 
estimated  current  expenses  for  the  fiscal  year 
beginning  July  1,  1917,  and  ending  June  90, 
1918,  the  estimated  income  to  be  derived  from 
the  grosa  protection  tax. 

Appeal  from  District  Oourt,  Osage  Goontr ; 

B.  B.  Boone,  Judga 

Two  actions  by  the  Atcbleon,  Topeka  & 
Santa  Railway  Company  against  B.  J. 
McCurdy,  County  Treasurer  of  Osage  Coun- 
ty, to  recover  taxes  alleged  to  have  been  in 
excess  of  the  amount  authorized  and  required 
by  law  were  consolidated,  and  from  a  Judg- 
ment Bustalslng  a  demurrer  to  the  Railway 
Company's  petition.  It  appeals.  Affirmed. 

Cottingham.  Hayes,  Green  &  Mclnnla,  of 
Oklahoma  City,  for  plaintiff  in  error. 

A.  Ia  Jeffrey,  of  Fawhuska,  for  defendant 
in  error. 

KENNAHER,  3.  The  Atchison,  Topeka 
ft  Santa  F6  Railway  Company,  a  corporation, 
instituted  two  actions  in  the  district  court 
of  Osage  county  against  B.  J.  HcOurdy,  coun- 
ty treasnrer  of  Osage  county,  to  recover 
$408.79  taxes  paid  by  the  railway  company 
allied  to  have  been  in  excess  of  the  amount 
smhorized  and  required  by  law.  The  ac- 
tions were  consolidated.  The  trial  court 
sustained  a  demurrer  to  the  railway  c<hu- 
pany'B  petitton.   Tbia  appeal  Is  prosecuted 
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by  the  railway  company  to  reverse  tlie  Judg- 
ment of  the  court  sustaining  the  demurrer 
Hied  by  the  county  treasurer. 

Two  questions  are  presented  by  this  appeal 
for  determination:  First  Should  the  excise 
board  of  Osage  county  have  deducted  from 
its  estimate  for  current  expenses  of  the 
county  for  the  fiscal  year  beginning  July  1, 
1917,  and  ending  June  80,  1918,  the  esti- 
mate of  income  to  be  derived  from  automo- 
bile license  taxesi  Second.  Income  to  be 
derived  from  the  gross  production  tax. 

[1]  Counsel  for  the  railway  company  as- 
sert that  because  the  petition  alleged  that 
the  excise  board  Included  in  Its  estimate  of 
needs  for  the  county  f 10,000  for  the  county 
road  maintenance  fund  of  said  county,  and, 
the  truth  of  this  allegation  being  admitted  by 
the  demurrer,  that  the  trial  court  committed 
error  in  sustaining  the  demurrer.  We  are 
unable  to  concur  in  the  contenticm  made  by 
counsel  for  the  railway  company.  By  virtne 
of  section  11  of  Session  Laws  of  Oklahoma 
191i^  a  ITS,  p.  829,  the  county  excise  board 
Is  without  authority  to  make  any  estimate 
as  to  what  purpose  funds  received  by  the 
county  trcm  automobile  license  tfix  may  be 
expended.  It  la  specifically  jnwlded  in  this 
statute  that  the  90  per  cent,  of  all  mweys 
received  by  tlw  counties  thxougti  the  depart- 
ment of  h^hways  should  be  used  on  the 
draggable  roads  of  the  county  and  for  socb 
purpose  only.  It  is  quite  clear  In  this  dt- 
uadon  that  the  county  exdae  board  in  mak- 
ing up  an  Itemtaed  estimate  of  the  needs  of 
the  county  for  current  expenses  has  noth* 
Ing  to  do  with  the  funds  derived  from  auto- 
mobile license  tax,  and  the  reasonable  In- 
ference 1b  that  the  board  In  preparing  Its 
statement  of  corrent  expenses.  Including  a 
county  road  maintenance  fund,  did  so  in 
contemplatifm  of  the  law  providing  how 
the  funds  arising  from  the  motor  license: 
tax  must  be  expended. 

The  contention  of  counsel  for  the  railway 
company  seems  to  be  made  upon  the  assump- 
tion that  the  fund  derived  from  the  motor 
tax  when  paid  to  the  county  treasurer  be- 
comes a  part  of  the  item  estimated  by  the 
excise  board  for  a  county  road  mainte- 
nance fund.  We  are  unable  to  concur  with 
counsel  in  this  assumption  or  the  conclusion 
reached.  The  county  excise  board  has  noth- 
ing to  do  with  making  an  estimate  for  th? 
expenditure  .of  this  fund  for  the  obvious 
reason  the  statute  does  not  vest  the  board 
with  any  discretion  In  the  matter,  but  spe- 
cifically provides  how  the  fund  should  be  ex- 
pended. It  is  a  special  fund  to  be  used  only 
for  a  special  purpose,  and  is  therefore  not 
to  be  deducted  from  any  estimate  made  by 
the  county  excise  board  for  current  expenses 
or  any  item  of  current  expenses  such  as  road 
maintenance.  Atchison,  Topeka  &  Santa  Fft 
Railway  Oo.  t.  Johnson,  Treasurer  (OU. 
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(San. 


Bop.)  2M  Rte.  910,  not  yet  officially  report- 
ed; St  Louis  &  S.  F.  Ry.  Co.  t.  Bockxyrat, 
County  Treasurer,  76  OkL  145,  1S2  Pat  B07. 

[2]  The  case  of  F.  A.  Gillespie  t.  State 

of  Oklahoma.  257  U.  S.  ,  42  Sup.  Ct  171, 

66  L.  Ed.  — ,  decided  by  the  Supreme  Court 
of  the  United  States,  October  term,  1921,  in 
which  the  gross  production  tax  arising  from 
restricted  Indian  lands  wad  held  to  be  in- 
valid, is  controlling  of  the  setHmd  question 
presented  by  this  appeal. 

Finding  no  reversible  error  in  the  rec- 
ord, the  judgment  of  the  trial  court  is  af- 
firmed. 

HARRISON.  C.  J.,  and  JOHNSON,  KANE; 
and  MILLER,  JX,  concur. 


OU  Kan.  271) 

UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  QRABSKE  et  at. 
(No.  23722.) 

(Supreme  Court  of  Kanaaa.   Bfay  6,  1822.) 

(Byliahut  hv  the  Oowrt) 

1.  EvIdoRoe  <e=>444( 2)— Written  contract,  com- 
plete In  Itself,  cannot  be  dtereil  by  prior  or 
eoatenporaeeoas  parol  af  reeneite. 

When  parties  have  deliberately  pat  their 
engacementa  in  a  written  contract  in  itself 
complete,  it  is  deemed  to  be  the  best  evidence 
of  their  agreement,  and  it  is  not  competent  for 
one  of  them  to  assert  or  show  that  there  were 
oral,  prior,  or  contemporaneous  negotiations 
and  understandings  as  to  conditional  liability 
which  are  inconsistent  with  and  contradictory 
of  those  in  the  written  contract 

UddiHonal  SvOabua  5v  BiHorldl  Btaff.) 

2.  Evidence  «=»442([)— Indemnitor  could  not 
avoid  liability  by  showing  agreement  with 
agent  inconsistent  with  the  written  bond. 

In  action  on  Indemnity  bond,  indemnitor 
could  not  avoid  iialtillty  by  showing  agreement 
of  ita  agent  inconsistent  with  the  bond,  which 
waa  complete  in  itself  and  free  from  ambiguity. 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  the  United  States  Fidelity  ft 
Guaranty  Company  against  Theodore 
Urabske  and  another.    Demurrer  to  defend- 
ant's answer  sustained,  and  defendant  nam- 
ed appeals.  Affirmed. 

W.  Q.  Holt  and  J.  K.  Gubblaon,  both  of 
Kansas  City,  Mo.,  for  appellant 

W.  L.  Wood,  of  Kansas  City,  Kan.,  for 
appellee, 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  the  United  States  FideUty  & 
Uuaranty  Company  upon  an  indemnity  bond 
l^ven  by  Theodore  T.  Grabsk^  to  indemnify 


the  plaintiff  against  loss  on  a  contract  of 
soretyah^  It  vas  decided  that  the  answer 
of  tbe  defoidant  did  not  state  a  defense,  and 
tnm  that  ruling  Grabake  appeals. 

Fnnn  tbe  pleadings  It  appears  that  Al- 
bert H.  Nooney  entered  into  a  contract  with 
the  board  of  education  of  Kansas  City  to 
furnish  material  and  install  a  heating  ap- 
paratus in  a  high  school  building.  He  pro- 
cured the  guaranty  company  to  give  a  bond 
ttiat  the  contract  would  be  carried  out  Be- 
fore doing  so,  the  guaranty  company  requir- 
ed Nooney  to  give  a  bond  indemnifying  It 
against  loss  by  reason  of  Its  suretyship. 
That  bond  waa  signed  by  Grabske,  and  this 
action  is  brought  thereon.  It  appears  that 
Nooney  failed  In  the  performance  of  bis  con- 
tract with  the  board  of  education  and  tbe 
guaranty  company  were  obliged  to  pay  a  con- 
siderable sum  of  money  to  the  board  of  edu- 
cation under  Its  contract  of  guaranty.  Grab- 
ske's  defense  was  set  up  in  an  answer,  and 
was  to  the  effect  that  he  had  been  invited  by 
one  Taylor,  tbe  agent  of  the  guaranty  com- 
pany, to  sign  the  bond,  and  that  as  a  consid- 
eration for  signing  it  Taylor  represented  that 
be  bad  arranged  with  the  board  of  education 
that  no  money  should  be  drawn  by  Nooney 
on  the  contract  without  the  consent  of  Tay- 
lor, and  that  Taylor  assured  him  that  no 
money  would  be  paid  on  the  contract,  except 
under  the  directions  of  Taylor  that  he  would 
not  permit  any  money  to  be  drawn  for  mate- 
rials nntil  it  had  been  used  on  the  bulldbig. 
and  woidd  permit  no  money  to  be  paid  to 
Nooney  for  perstmal  nee  or  tbe  payment  of 
his  own  labor,  but  tiiat  the  guaranty  ctrni- 
pany  had  f&iled  to  do  so,  and  he  Insisted 
that  therefore  he  was  not  liable  on  tbe  bond. 
A  demurrer  to  this  answer  was  sustained, 
and  the  question  is  whether  the  written  con- 
tract may  be  enlarged  or  affected  by  the  al- 
leged parol  agreement 

[1,  2]  It  Is  elemmtary  that  a  written  con- 
tract, in  itself  complete  and  free  from  am- 
biguity, cannot  be  altered  or  ralarged  by 
showing  prior  or  contempcwaneous  oral  agree- 
ments, where  tbe  writing  purports  to  be  a 
full  eiinreBsIon  of  tbe  agreement  Wbea  par- 
ties have  ddiberately  put  ttaeir  engagements 
In  a  written  contract,  it  Is  deemed  to  be  tbe 
best  and  only  evidence  of  their  agreements, 
and  It  is  not  c(Hnpetent  for  one  of  them  to 
assert  or  show  that  there  were  oondittonB  cx 
limitations  of  liability  different  from  those 
spedlied  in  the  writing.  Tbe  indemnity  con- 
tract in  question  is  a  conQtlete  Instrummt 
which  puritorts  to  embody  tbe  conditions  up- 
on which  the  liability  of  dtftodant  should 
depend.  Tbe  pleaded  oral  agraonent  so 
closely  relates  to  the  snblect-matter  of  tbe 
writing  as  to  be  in  fact  a  part  of  tbe  trans- 
action, and  not  only  adds  oindltlcaiB  not  in 
the  writing,  but  some  of  them  are  ctmtrary 


ftsPor  oUier  essM  m*  urns  topic  sod  KST-MUMBBR  la  all  Kvy-Nomtwred  DlgnU  sad  lodexM 


Digitized  by  Google 


Kan.)  ROCK  t. 

OOT 

to  Its  terms  and  obllgationB.  In  each  a  case 
all  prior  or  contemporaneous  negotiattoDS 
and  understandings  are  deemed  to  be  merged 
Id  tbe  contract,  and  must  be  determined 
from  the  writing  Itself.  Van  Foesan  r. 
Ulbbs,  91  Kan.  866,  139  Pac.  174,  and  cases 
cited ;  Stevens  t.  Inch,  98  Kan.  806,  1S8  Paa 
43;  Underwood  v.  Viles,  106  Kan.  287,  18T 
Pac.  SSI,  and  canes  dted. 

The  court  ruled  correctly  In  sustaining 
the  demurrer  to  defendant's  answer,  and  its 
Judgment  Is  affirmed. 

All  tb«  Justices  concurring. 


(Ul  Eu.  214) 

ROCK  V.  GAEDE.    (N*.  23496.) 

(Sopreroe  Court  of  Kansas.    Maj  6;  1922.) 

(BvlUOnu  »v  the  Cowrt.) 

1.  Sales  «=9ll6,  177— Defect  \m  goods  deliver- 
ed asdar  aaother  oontraot  aot  orouBd  for  r»> 
Missloi  er  repsdlatlOB. 

de  boyer  has  no  right  to  rescind,  or  re- 
fase  to  perform,  a  contract  for  the  purchase 
of  a  quantity  of  floor  on  the  ground  that  a  ship- 
meat  of  the  same  brand,  made  under  a  sepA- 
rate  contract  between  the  same  parties,  bad 
[irored  unfit  for  use,  parti cularlj  where  earlier 
Fhipmenta  bad  been  sattsfactoiy. 

2.  Salea  4s»384(6)— Floor  naaafaoturer,  who 
bMght  wheat  to  1111  eoatraot  for  delivery  of 
Hoar,  oonid  ei  buyer's  renunolatiofl  of  ooa- 
traet  recever  deiHIaa  la  price  af  wheat. 

Where  a  mining  company  contracts  tor  the 
fature  deliverf  of  floor  of  its  own  manufacture 
and  thereupon  buys  and  holds  wheat  to  enatde 
it  to  fill  the  contract,  upon  the  renunciation  of 
the  agreement  by  the  buyer  before  the  flour 
is  made,  the  company  may,  in  an  action  for 
damages  for  the  breach  of  the  contract,  recover 
the  loss  occasioned  by  the  decline  in  the  price 
of  wheat  from  the  time  it  was  purchased  un- 
til sneb  renundation. 

3.  Sales  «=>364 (2)— Seller  may  await  ex  pi  ra- 
tion of  period  for  delivery  os  buyer's  oaaoel- 
latloa  ef  eoatraot,  aod  racover  lUfferenoe 
feetweea  agreed  price  and  market  prioe  at  aod 
of  each  period. 

Where  after  the  execution  of  a  contract  for 
the  future  delirery  of  flour  to  be  manufactured 
by  the  seller  the  buyer  without  right  under- 
takes to  cancel  it,  the  seller  may  await  the 
expiration  of  the  period  fixed  for  delivery,  and 
then  recoTer  damages  based  upon  the  difference 
between  the  agreed  price  and  the  market  price 
of  the  flour  at  the  end  of  sncb  period,  or  at  the 
time  the  refusal  to  accept  delivery  was  treated 
by  him  as  finsL 

4.  Appeal  asd  error  ^1042(5)— Refusal  to 
strike  out  separate  defense  held  harmless,  la 
view  of  Ks  subsequent  witbdrswal. 

Minor  rulings  considered. 


GAEDB  323 
P.) 

Appeal  frcmi  District  Court,  WUson  Ooouty. 

Action  by  Charles  F.  Rock  against  Jt>tin  G. 
Gaede.  Judgment  for  deteadant,  and  plain- 
tiff appeals.   Reversed  and  remanded,  with 

directions. 

G\m  A.  Wisdom,  of  Kansas  City,  Mo^ 
and  J.  L  Stryker  and  D.  J.  Sheedy,  both  of 
Fredonla,  for  appellant. 

B.  D.  Mifceaell,  of  Ft^donla,  for  appeIle«L 

MASON,  i.  The  Wichita  Tlour  Mills  Com- 
pany has  for  several  years  been  making  a 
brand  of  flour  called  "Kansas  Bspanslon." 
On  August  7, 1917,  John  O.  Oaede,  who  <^>er- 
ates  a  bakery  at  Fredonia,  ordered  from  It 
150  barrels  of  that  flour  at  fl8.40  a  barrel, 
to  be  shipped  within  30  days,  the  order  being 
accepted.  On  August  the  buyer  sent  a 
letter,  stating  that  he  canceled  the  order. 
The  statement  war  repeated  in  a  lettw  <A 
S^tembmr  2,  which  the  sdler  appears  to 
have  accepted  as  a  cancellation  of  the  con- 
tract Olie  seller  executed  an  assignm«it  of 
Its  dalm  against  the  buyer  by  reason  of  his 
bread!  of  contract  to  Charles  P.  Bock,  who 
sued  him  ttiereoD.  A  vordlct  was  returned 
in  favor  of  the  defendant,  on  which  judg- 
ment waa  renda«d.  l%e  x^intiff  appeals. 

Tha  gxound  uikhi  wbicb  Uie  defendant  gave 
notice  of  hla  cancellation  or  refusal  to  per- 
form the  contract  was  ttiat  a  half  car  of 
Expansion  flour,  whl6h  he  had  begun  using 
after  Its  ezecutlmi,  had  proved  unfit  tor  use 
— ^was  incapable  of  making  marketable  tvead. 
Evidence  was  Introdnced  by  him  tending  to. 
Btq^rt  this  daim.  The  plaintiff  complains 
of  an  Instruction  to  tiie  effect  that  the  jmry 
should  return  a  verdict  for  the  defendant  if 
they  found  that  the  flour  of  tiiat  shipment 
was  unfit  aa  alleged,  and  believed  that  he 
was  Justified  in  tencellng  his  order  for  the 
later  sb^mient  on  that  account  The  d^eud- 
ant  testified  that  he  had  used  at  least  one 
car  of  Expansion  flour  before  that  cmni^n- 
ed  of,  and  imd  no  fiiult  to  find  with  it  In 
response  to  his  complaint  regarding  the  halt 
car  Bbl^nnent  the  mils  company  wrote  that — 

"Every  sack  of  Kansas  Expansion  ia  just 
like  every  other  sack,  and  our  laboratory  tests 
insure  Ita  being  lo." 

To  this  the  plaintiff  replied: 

"Of  course  yon  claim  that  Kansas  Expansion 
is  the  same  always,  but  we  beg  to  differ  with 
you,  it  was  all  right  until  the  last  car  we  got." 

[t]  A  buyer  who  has  contracted  for  flour 
cannot  be  required  to  acc^t  an  article  that 
will  not  make  bread.  Eaull  v.  Blacker,  107 
Kan.  578,  193  Pac.  182.  But  It  does  not  fol- 
low tbat  one  who  has  contracted  with  the 
manufacturer  for  flour  of  a  designated  brand 
may,  without  liability,  refuse  to  acc^t  it 
because  a  shipment  of  the  same  brand,  pur- 
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dUtsed  under  a  separate  contract,  iffoves 

unfit  for  that  purpose,  where  formw  ship- 
ments have  been  satisfactory.  TbB  breach 
of  one  contract  doea  not  jostify  the  aggrieved 
party  In  refusing  to  perform  another.  18  C 
J.  613 ;  Williston  on  Sales,  {  467,  p.  806,  note 
S4;  Brunswig  v.  Grain  Co.,  100  Kan.  261, 
265.  164  Pac.  154.  The  flour  aUeged  to  have 
been  unfit  for  use  was  furnished  upon  a 
different  contract  from  that  here  sued  upon, 
and  the  fact  that  each  related  to  the  fur- 
nishing of  flour  of  the  same  brand  does  not 
80  connect  the  two  contracts  as  to  justly 
treating  them  as  one  for  the  purpose  of  tak- 
ing the  case  ont  of  the  general  rule.  The 
statement  in  the  letter  of  the  mills  company 
(which  the  defendant  contradicted)  that  all 
Expansion  flour  was  alike  cannot  be  deemed 
to  establish  conclusively,  even  against  the 
company,  that  the  flour  that  would  have  been 
shipped  under  the  contract  of  August  7, 
would  have  been  precisely  like  that  of  the 
shiiHnent  complained  of.  There  seems  no  rea- 
son to  assume  that  It  would  have  resembled 
that  rather  than  the  earlier  shipments  with 
which  no  fault  was  found,  and  at  any  rate 
the  buyer  bad  no  right  to  rescind  the  new 
contract  because  of  the  seller's  breach  of  the 
prior  contract,  or  npon  his  belief  in  the  prob- 
ability, however  well  founded,  that  the  flour 
furnished  under  it  woxild  be  unfit  for  ose. 
As  was  said  in  a  quite  similar  case,  the 
buyer's  "anticipation  of  nonperformance, 
bowever  reasonable  under  tbe  circumstances, 
would  not  have  been  a  jusUflcatlon  for  •  •  * 
.  resdnding  or  repudiating  tbe  second  contract," 
Hanwm  &  Parkor  t.  Wlttttiberg,  206  Mass, 
819,  926.  91  N.  B.  383,  8S4.  The  first  para- 
graph of  the  syllabus  of  that  case  reads: 

"Where  there  are  two  independent  contracts 
between  the  same  persona  .for  the  f arnisliing 
of  certain  goods  of  tbe  same  kind  and  quality 
at  different  times,  the  fact  that  the  seller  has 
committed  a  breach  of  the  first  contract  by 
famishing  goods  Inferior  to  those  requfred  by 
tbe  contract  and  by  failing  upon  demand  to 
famish  goods  of  the  kind  and  qnali^  required, 
does  not  justify  the  buyer  in  assuming  that  the 
seller  also  will  break  his  second  contract  for 
a  further  supply  of  like  goods,  and,  although 
the  buyer  may  be  reasonably  apprehensive  of 
a  like  breach  of  the  second  contract,  he  has 
no  right  to  rescind  or  repudiate  the  second  con- 
tract before  it  has  been  broken  by  the  seller." 

We  condude  that  the  bad  quality  of  the 
flour  delivered  under  the  prior  contract  could 
afford  no  valid  ground  for  the  cancellation  of 
or  refusal  to  perform  the  contract  here  in- 
volved. 

[2]  2.  The  plaintiff  hi  his  petition  alleged 
that  In  accordance  with  Its  practice  the  mills 
company  upon  the  making  of  Its  contract 
with  the  defendant  purchased  675  buEdiels  ot 
wheat  at  the  market  price  of  $2.88  for  use 
in  filling  the  order,  and  that  by  August  19 
the  price  had  declined  73  cent^  so  that  It 


suffered  a  loss  of  $494.75.  Tbe  instnicUoiis 
adopted  this  measure  of  damages  In  case  of 
a  v«:^ict  against  tbe  defendant  The  plalii> 
dfr  in  his  brief  states  tliat  he  asked  permis- 
sitm,  which  waa  denied,  to  amend  his  petitim 
so  as  to  present  as  an  alternative  measure 
of  damage?  tbe  difference  betweaa  tbe  con- 
tract price  ot  tbe  floor  and  its  market  valoe 
at  tlie  time  of  delivery.  The  abstract  sbovi 
his  request  to  have  been  merely  a  goieral  one 
for  leave  to  amend  the  petition  to  oonfnm 
with  the  evidence.  This,  bowever,  Is  not  now 
Important  If  tbe  case  Is  to  be  retired  It  la 
desirable  that  a  correct  rule  be  adopted  as 
to  the  amount  of  damages  recoverable. 

Inasmuch  as  the  contract  was  to  supply  a 
brand  manu&ctnred  by  tbe  seU»,  It  la  ob- 
vious that  tbe  itarttes  bad  in  mind  that  the 
flour  was  not  on  band;  tbat  it  was  to  be 
made  to  flU  tbe  defoidant's  oiAex.  Where 
the  buyw  r^udlates  an  executory  c<aitract  to 
purdiase  an  article  to  be  manufactored  by 
the  seller,  various  tests  have  been  applied  to 
detennlne  tbe  amount  of  damages  recover- 
able. Illustrative  casee  are  collected  fn  a 
note  In  68  O.  a  A.  S63,  377,  380.  The  effort 
always  Is  to  apply  a  rule  that  will  make 
good  the  actual  loss  under  tbe  parUcolar 
facts  of  the  casfc  Where  no  steps  have  been 
taken  In  performance  of  the  ccmtract  and  no 
expenses  have  beoi  incurred  in  preparatbm 
for  It  the  correct  rule  would  appear  to  be 
the  <me  sometimes  adopted,  allowing  a  re- 
covery of  the  value  of  the  bargain,  measured 
by  tbe  difference  between  the  contract  price 
of  tbe  article  and  what  it  would  cost  to 
produce  it  A  more  common  rule  which  may 
lack  something  In  strict  accuracy,  but  whidi 
has  the  advantage  of  being  easier  of  applica- 
tion, is  to  allow  the  difference  between  th» 
contract  price  and  the  market  price  at  the 
time  and  place  of  delivery,  the  same  as  in 
cases  where  the  sdler  Is  not  the  manufac- 
turer. It  has  been  held  that  in  a  contract 
for  tbe  delivery  of  flour  by  the  manufacturer 
It  is  competent  fbr  the  parties  to  agree  that 
the  seller's  damages  in  case  of  a  refusal  by 
the  buyer  to  accept  delivery  should  be  meas- 
ured by  the  difference  in  tbe  market  price  oC 
wheat  at  the  time  of  the  contract  and  at  the 
time  of  its  breadi.  Sheffield  HUUng  Go.  v. 
Domestic  Science  Baking  Co.,  96  Ohio  St 
180,  116  N.  E.  1014 ;  Sheffield  Uilling  Oa  v. 
Jacobs,  170  Wis.  389,  176  N.  W.  796.  It  has 
also  been  held  that  (In  tbe  absence  of  a 
specific  agreem^t)  no  recovery  can  be  had 
on  account  of  the  depreciation  in  tbe  price 
of  wheat  purchased  or  contracted  tor,  be- 
tween the  making  of  a  contract  to  fumidi 
flour  and  Ita  breach  by  the  buyer.  Rusedl 
Miller  Mill  Co.  v.  Bastascb,  70  Or.  476,  142 
Paa  365.  l%at  decision  was  based  upon  tlie 
theory  that  such  damages  were  not  within 
the  cmtemplatlou  of  the  parties  when  the 
contract  was  made.  It  does  not  appear,  ex- 
cept as  it  might  be  Inferred  from  the  fact  of 
tbe  s^ler  being  a  milling  cunpany,  tbat  tt 
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was  to  mamxCactiire  die  flour,  and  In  the 
opinion  It  la  said: 

"For  aught  that  appears  in  thfa  «ase,  the 
plaintiff  could  have  (oae  Into  the  open  market 
and  purchased  flour  to  fill  Ita  contract."  70 
Or.  479^  142  Pae.  SSflL 

tbc  contract  having  been  treated  aa  one 
merdy  for  the  sale  of  personal  pr<^erty,  the 
decision  la  not  really  In  point  upon  the  ques- 
tion under  c<»i8ideratlon.  In  Brie  Baking 
Co.  V.  Hubbard  Milling  Co.,  217  Fed.  769.  133 
CCA.  489,  It  was  held  that  upon  the  buyer's 
refusal  to  accept  delivery  of  flour  from  the 
miller,  from  whom  It  had  contracted  to  take 
It,  damages  should  be  allowed  for  ithe  decline 
in  value  of  wheat  bought  to  be  used  in  Its 
manufacture,  between  the  time  of  such  pur- 
chase  and  the  breach  of  the  contract 

We  think  the  measure  of  damages  for  the 
repudiation  of  a  contract  to  buy  flour  from 
Its  manufacturer  should  ordinarily  be  the 
difference  between  the  agreed  price  and  the 
market  value  at  the  time  and  place  of  de- 
livery. Where  the  miller  has  purcliased 
wheat  from  which  to  make  the  flour,  and  Its 
value  declines  before  the  breach  takes  place, 
this  rule  may  obviously  fall  to  compensate 
him  for  his  actual  loss.  Possibly  the  practice 
of  mills,  aa  soon  aa  a  contract  to  deliver  a 
certain  quantity  of  flour  is  made,  to  buy  or 
contract  for  sufficient  wheat  to  produce  It  Is 
BO  general  that  courts  may  take  notice  of  it. 
and  parties  may  be  deemed  to  contract  with 
reference  to  It.  Apart  from  that  consldera- 
tioD,  however,  we  tiilnk  that  such  precaution 
Is  BO  reasonable  that  the  loss  that  would  be 
occasioned  by  a  decline  In  value  of  wheat  so 
purchased  Id  case  of  a  buyer's  refusal  to 
accept  the  flour  he  had  agreed  to  take  must 
be  regarded  as  within  the  4»ntemplation  of 
the  parties  upon  entering  into  the  contract. 
One  who  obtains  a  c<Hitract  for  the  delivery 
of  articles  he  Is  to  manufacture  and  who 
npon  the  faith  thereof  incurs  expenses  In 
procuring  the  raw  material  Is  entitled  to  be 
compensated  for  any  loss  occasioned  thereby 
In  case  of  a  default  of  the  buyer.  One  who 
has  agreed  to  fumidi  flour  of  his  own  manu- 
facture at  a  certain  time  for  a  flzed  price 
necessarily  becomes  In  effect  a  speculator, 
subject  to  gain  or  loss  according  to  the  Sue- 
tnadona  of  the  wheat  market,  unless  he  ar- 
ranges to  procure  the  wheat  necessary  to  flU 
Us  contract  at  the  then  existing  price,  upon 
(he  basis  of  which  his  own  contract  was 
made.  It  is  only  by  hedging — by  buying 
wheat  against  his  ccmtracts  to  delivw  flour — 
that  the  miller  Is  enabled  to  set  a  price  tor 
a  future  delivery  based  upon  the  cost  of 
Buurafactnre  regardless  of  the  mbaeqneat 
rise  cr  fall  ot  Irtaeat  He  wbo  causes  a  loss 
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by  refusing  to  carry  o3t  his  own  agreement 
to  take  the  flour  ought  not  to  be  heard  to 
urge  that  the  manufacturer  bought  his  wheat 
too  soon,  when  there  is  so  great  and  obvious 
need  for  promptness  in  the  matter.  If  the 
mills  c<nnpany,  as  the  plaintiff  alleges,  by 
reason  of  its  contract  with  the  defendant,  at 
once  bought  wheat  sufllclpnt  to  produce  the 
required  quantity  of  flour,  nnd  kept  it  con- 
tinuously on  hand,  reservpil  fur  that  purpose, 
until  August  19,  it  should,  i\ts  the  trial  court 
instructed,  be  allowed  to  recover  damages 
measured  by  the  fall  In  the  price  of  wheat 
while  it  was  so  held.  It  is,  of  course^  Im- 
material whether  the  Identical  wheat  origi- 
nally bought  was  kept  during  the  whole 
period ;  It  being  sufficient  u  the  qnantl^  on 
hand  was  at  all  times  largo:  by  that  amount 
than  It  would  otherwise  have  been. 

[S]  3.  If  damages  should  be  allowed  upon 
the  theory  Indicated  no  further  allowance 
should  be  made  But  If  the  plaintiff  should 
fail  to  prove  the  purchase  and  retention  of 
the  wheat  he  might  under  an  appropriate 
amendment  of  bis  pleadings  show  himself  en- 
titled to  the  dlfferoice  between  the  agreed 
price  and  the  market  price  of  the  flour  at  the 
time  the  contract  was  canceled.  Because  of 
this  possibility  it  becomes  material  to  Inquire 
what  should  be  regarded  as  the  date  of  can- 
cellation. After  the  def^dant's  letter  of 
August  19  further  corre^ndence  was  had 
In  which  the  mills  company  tried  to  persuade 
the  defendant  to  accept  the  flour,  and  It  ap- 
pears that  the  effort  was  not  abandoned  until 
about  September  4.  Hie  mills  company  was 
not  required  to  acquiesce  in  the  defendant's 
renunciation  of  the  cMitract,  but  had  the 
privilege  of  waiting  until  the  expiration  of 
the  time  fixed  for  delivery  npon  the  chance 
of  his  changing  his  mind.  Milling  Go.  v. 
Scale  Co.,  105  Knn.  87. 181  Pac.  6S4,  and  au- 
thorities there  cited. 

[41  4.  Complaint  Is  made  of  an  Instruction 
submitting  to  the  Jury  the  question  whether 
the  plaintiff  was  the  legal  holder  of  the  claim. 
It  appears  to  be  true  as  the  plaintiff  con- 
tends that  there  was  nothing  In  the  evidence 
to  Impair  the  effect  of  the  written  assign- 
ment by  the  mills  company  to  him,  so  that 
there  was  In  fact  nothing  for  the  Jury  to  try 
In  this  regard.  The  court  refused  to  strike 
out  matters  pleaded  as  a  separate-  defense, 
and  overruled  objections  to  evidence  offered 
under  It,  but  finally  withdrew  the  defense 
from  the  consideration  of  the  Jury.  There  la 
therefore  no  occasion  to  pass  upon  the  earlier 
rulings. 

The  Judgment  Is  reversed  and  the  cause  is 
remanded  for  further  proceedings  In  accord- 
ance herewith-. 

All  the  Justices  etmeorrlng. 
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CUPPLESBlBl.  V.8TANPIELD.  (N*.  3589.) 
(Supreme  Oonrt  of  Idaho.    Hay  IS,  1S22.) 

1.  Prinelpal  and  agent  «=»22(l)— DedaratlOM 
of  one  Bssnmlng  to  act  a»  ageit  heM  not  ad- 
missible to  prove  agenoy. 

The  declaratioDs  of  one  aBSamtng  to  act 
as  an  agent,  made  without  the  hearing  of  his 
principal,  are  not  admlislUe  to  prore  endi 
agency. 

2.  Partnership  «s>4&— Deelaratlons  of  alleged 
partner  not  In  the  presence  of  copartner  not 
competent  to  prova  partnonhtp  aaaiut  lat- 
ter. 

The  dedarations  of  one  partner,  not  made 
in  the  presence  of  his  copartner,  are  not  com- 
petent to  prove  the  existence  of  a  partnership 
between  them  as  against  such  other  partner. 

3.  Principal  and  agent  «=323(3/--That  one  has 
honored  drafts  of  another  Is  Insufllcleot  to 
constitute  such  other  party  his  agent. 

The  mere  fact  that  a  part;  has  at  times 
honored  the  drafts  of  another  party  is  not  alone 
snffident  to  constitute  such  other  party  his 
agent 

4.  Appeal  and  error  «=^384<I)f  392— Under, 
taking  held  not  Invalid  for  failure  to  name 
statute  under  which  It  was  given;  objections 
to  undertaking  on  appeal  not  attacked  as 
speelfled  by  statute  are  waived. 

UndertakingB  on  appeal  in  this  case  held 
sufficient  under  a  S.  H  7154  and  7236. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  John  W.  Gupides  and  another, 
copartners  as  Cui^lee  &  Mitchell,  and  as  the 
Cupplen  Mercantile  Company,  against  R.  N. 
Stanfleld  and  others,  to  recover  the  amount 
of  two  drafts.  From  a  Judgment  for  plaiu- 
tlfte  the  named  defendant  axveala.  Reversed. 

Ed.  R.  Coulter,  of  Welser,  for  aj^Uant. 
H.  H. .  Dnstace,  of  Oaldw^  for  lespcmd- 
ents. 

DUNN,  J.  TMa  action  was  brought  by  re- 
spondents against  aiH>ellant  and  C.  D.  Wood 
and  L.  R.  Wrinkle  to  recover  the  amount 
of  two  drafts  drawn  on  appellant  by  G.  D. 
Wood,  one  of  the  defendants  In  the  court 
below.  Tbe  dalm  against  appellant  rests 
upon  the  contention  that  the  said  G.  D.  Wood 
at  the  time  he  drew  the  drafts  In  contro- 
versy was  acting  as  the  agent  of  aK>ellant. 
A  verdict  was  returned  by  the  jury  in  favor 
of  respondents,  and  thereu[>on  judgment  was 
entered  by  the  court  against  appellant.  Ap- 
pellant moved  for  a  new  trial,  which  was 
denied.  Appeal  was  taken  from  the  judg- 
ment and  order  denying  a  new  triaL 

[4]  The  motion  for  new  trial  was  not  dis- 
posed of  within  the  time  allowed  for  appeal 
tnxn  tbe  Judgment,  but  said  appeal  firom 
the  judgment  was  taken  within  the  statutory 


time  and  an  undertaking  on  aj^ieal  filed  by 
ai^>ellant.  Respondents  object  to  this  un> 
dertaking  for  the  reason  that  it  is  drawn 
under  the  provisions  ot  O.  S.  %  7236^  and 
reads  in  part  as  follows: 

*^ereas,  the  defendant  B.  N.  Stanfidd  de- 
sires to  give  an  undertaking  for  appeal  to  tbe 
Supreme  Court  of  tbe  state  of  Idaho,  as  pro- 
vided to  be  given  in  section  d  the  Re- 
vised Codes  of  the  state  of  Idaho,"  etc. 

Objection  is  based  upcm  tbe  fact  that  die 
number  of  the  section  is  omitted  from  the 
undertaking.  We  think  this  is  immateriaL 
There  In  only  one  section  of  our  statute  un- 
der which-  such  an  undertaking  could  be 
given.  The  undertaking  In  this  case  sub- 
stantially complies  with  G.  S.  {  7236. 

After  tbe  time  for  appeal  from  the  Judg- 
ment had  ex[dred,  the  court  entered  an  order 
denying  appellant's  motion  for  a  new  trial, 
and  from  this  order  ai^>eal  was  taken.  The 
undertaking  given  by  ai^Uant  after  the 
denial  of  the  motion  for  a  new  trial  reads, 
in  part,  as  follows: 

"Whereas,  tbe  defendant  R.  N.  Stanfield,  in 
the  above-entitled  action,  has  appealed  to  the 
Supreme  Court  of  the  state  of  Idaho,  from  a 
judgment  made  end  entered  ngainst  him  In  the 
above-entitled  action  in  the  above-named  dis- 
trict court,  in  favor  of  tbe  plaintiff  In  said  ac- 
tion on  the  26th  day  of  March,  1920,  for  the 
sum  of  $207.75  and  $20.06  cosU  of  suit,  and 
from  the  whole  thereof;  and  has  also  ivp«aled 
to  the  said  Supreme  Court  from  the  order  made 
in  the  above-entitied  cause  and  court,  dated  July 
3,  1920,  and  filed  July  8.  1020,  overruling  tiie 
motion  of  defendant  R.  N.  Stanfield  for  a  new 
trial  and  from  the  whole  of  said  order; 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  such  appeal,  we  the  undersigned, 
residents  of  Washington  county,  Idaho,  do 
hereby  Jointly  and  severally  undertake  and 
promise  on  the  part  of  said  appellant  R.  N. 
Stanfield  that  said  ^pellant  will  pu  all  dam- 
ages and  costs  which  may  be  awarded  against 
him  on  appeal  or  on  a  dismissal  thereof,  not 
exceeding  the  sum  of  $300.00,  for  which  amount 
we  acknowledge  otwselves  Jointly  and  severally 
bound." 

It  Is  the  contention  of  respondents  that 
this  undertaking,  which  was  apparently  In- 
tended to  cover  both  appeals,  la  void  because 
it  Is  conditionAd  to  pay  all  damages  and 
costs  which  may  be  awarded  against  ap- 
pellant "on  aiq)eal  or  on  a  dismissal  th^eof" 
without  specifying  on  which  appeal  Tike 
objection  of  respondents  would  be  well  taken 
If  it  had  been  made  within  20  days  after 
the  filing  of  such  undertaking.  Not  having 
attacked  this  undertaldng  within  the  time 
and  in  the  manner  specified  in  G.  S.  S  7164. 
resp<xidents  waived  their  objection,  dear 
Lake  Power  &  Improvement  Go.  v.  Chris- 
well  et  aL.  81  Idaho.  339, 173  Pac.  826. 

[1,  f]  There  Is  in  tbe  record  a  total  lack 
of  competent  evidence  to  sustain  the  verdict 
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of  the  jury.  Attempt  was  made  to  prove 
Oat  Wood  was  the  agent  of  Stanfleld  by 
hearsay  evidence  of  etatements  made  by 
Wood  and  other  parties  without  the  hear- 
ing of  an>eUant  that  Wood  was  a  partner  of 
appellant.  It  Is  too  well  settled  to  require 
a  citation  of  antborities  that  agency  cannot 
Iw  established  by  proving  the  declarations 
at  the  alleged  agent  made  out  of  the  hear- 
ing of  hia  principal.  If  the  claim  that  Wood 
was  a  partner  of  Stanfield  had  been  estab- 
lished by  competent  evidence,  of  course  this 
would  have  constltated  him  the  agent  of  the 
partnership.  "But  the  declarations  of  one 
partner,  not  made  in  the  presence  of  his  co- 
partner, are  not  competent  to  prove  the  ex- 
istence of  a  partnership  between  them  as 
against  such  other  partner."  20  B.  0.  L.  p. 
487.  I  63. 

[3]  Evidence  was  also  received  over  the 
objection  of  appellant  to  the  effect  that 
several  drafts  similar  to  those  In  controversy 
had  been  drawn  by  Wood  and  paid  by  other 
parties  and  honored  by  appellant  This  was 
not  competent  evidence  to  support  the  claim 
ot  agency,  since  there  was  nothing  tn  the 
form  of  the  drafts  In  controversy,  nor  of  the 
others  testified  to  by  witnesses,  Indicating 
that  they  wcse  drawn  by  Wood  as  the  agent 
of  appellant.  The  mere  fact  fliat  apiwllant 
paid  srane  ot  them  did  not  In  any  sense  tend 
to  prove  that  Wood  was  his  agent  in. draw- 
ing them. 

Tb»  Judgment  Is  reversed,  and  a  new  trial 
granted.  Costs  awarded  to  aivellant 

RICE,  O.  J.,  and  BUDOB.  McOABTHT, 
and  LEE,  iJ^  ooncnr. 


at  Idabo,  672) 

STATE  V.  HALVERSON. 

(Supreme  Coart  of  Idaho.   June  2»  1922.) 

1.  Crimlul  law  «s>l  |06(3)— LaMe  of  tin*  la 
flIlBS  traaterlpt  la  aot  larisdleUonal. 

Under  G.  8.  H  9079  and  0013,  lapse  of 
time  in  filing  a  transcript  on  appeal  in  a  crim 
faial  case  la  not  jurisdictional,  and  it  rests  In 
tlw  discretion  of  the  court  to  dismiss  the  ap- 
peal or  enlarge  the  time  for  filing  the  tran- 
■cript 

2.  CriBinal  law  «=»l  106(3)— Whea  transcript 
It  aot  fllfld  In  prescribed  time  and  there  fa 
ao  extension  taken  or  explanation  of  May, 
Vkt  appeal  should  ba  dlsmitaed. 

When  the  transcript  is  not  filed  in  the  time 
prcaeribed  by  C.  S.  |  9077,  no  extension  has 
been  obtained,  and  no  explanation  is  made  of 
the  delay,  the  appeal  should  be  dlBmisaed. 


Appeal  from  District  Court,  Cassia  County ; 
Wm.  A.  Babcodt,  Judge. 

Henry  Halverson  was  convicted  of  murder, 
and  he  appeals.  On  motion  to  dismiss  appeaL 
Motion  granted. 

S.  T.  Lowe,  of  Burley,  for  appellant. 
Roy  L.  Black,  Atty.  Oen.,  and  James  L 
Boone,  Asst.  Atty.  Gen.,  for  the  State. 

McCarthy.  J.  [I.Z]  Respondent  has 
moved  to  dismiss  the  appeal  on  the  ground 
that  IIP  reporter's  transcript,  clerk's  tran- 
script, bill  of  exceptions,  or  other  record  of 
the  trial  of  the  action  has  been  served  on  re- 
spondent or  filed  in  this  court  within  the 
time  prescribed  by  law.  On  an  appeal  of  a 
criminal  case  the  transcript  must  be  filed 
within  40  days  from  the  taking  of  the  ap- 
ical, unless  further  time  Is  given  by  the  dis- 
trict court  or  by  a  member  of  the  Supreme 
Court.  C.  S.  I  0077.  If  the  transcript  Is 
not  filed  within  said  time,  the  court  may  dis- 
miss the  appeal,  unless  for  good  cause  It  en- 
larges  the  time  for  that  purpose.  C.  S.  | 
9079. 

*^P8e  of  time  In  filing  a  transcript  on  ap- 
peal in  a  criminal  case  Is  not  jurisdictional,  and 
it  rests  in  the  discretion  of  the  court  to  dis- 
miss the  appeal  or  enlarge  the  time  for  filing 
the  transcript"  State  v.  Bicks  et  at,  34  Idaho, 
122,  201  Pac  827. 

The  judgment  was  entered  April  8,  1919. 
The  appeal  was  taken  October  7,  1919.  De- 
cember 5,  1919,  appellant's  attorney  applied 
to  this  court  for  an  order  granting  an  exten- 
sion of  60  days  to  file  and  serve  the  tran- 
script The  records  of  this  court  do  not  show 
that  any  action  was  taken  on  this  applica- 
tion by  the  court  or  a  justice  thereof.  No 
subsequent  application  was  made.  On  April 
10,  1922,  respondent  served,  and  on  April  11 
filed.  In  this  court,  the  motion  to  dismiss, 
which  was  set  for  hearing  and  appellant's 
counsel  notified.  No  showing  has  been  made 
by  appellant  explaining  the  delay  in  filing  the 
transcript  or  failure  to  obtain  an  extension 
of  time.  AK>ellant*B  counsel  did  not  appear 
on  the  hearing  of  the  motion  to  dismiss.  It 
would  seem  that  the  a^eal  has  Veea  aban- 
doned. In  any  event,  more  than  20  times 
the  laigth  <d  time  xarescribed  by  tlw  statute 
has  elapsed,  the  transcript  has  not  been  serv- 
ed or  filed,  and  no  ezplanaUm  is  made  of  tiie 
delay.  We  conclude  that,  under  these  cir- 
cumstances, the  dlscreticm  vested  in  us  by 
section  9079  should  be  exercised  by  dismiss* 
ing  the  appeaL 

The  motion  to  dismiss  Is  granted. 

BICE,  C.  X,  and  DUNN  and  LBB^  JJ^ 

concur. 
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(K  Idaho,  4S8) 
CUPPLES  at  Bl.  V.  ZUPAN.   (N*.  3572.) 

(Supreme  Court  of  Idaho.    May  IS,  1922.) 

1.  SaJe«  4s>3S4(2)— Whera  anMvar  denies  that 
plaintiffs  sold  and  delivered  goods,  "sold"  Id- 
cludes  delivery,  and  the  deilal,  although  la  the 
oonjunctive,  raieea  aa  Istaa  as  to  both  aalo 

and  delivery. 
Where  a  complaint  is  to  recover  the  value 
of  goods,  vares  and  merchandise  alleged  to 
have  been  sold  and  delivered,  and  the  answer 
denies  that  plaintiffs  "sold  and  delivered"  snch 
goods,  wares,  and  merchandiBe,  the  nse  of  the 
word  "sold"  iradadeB  a  delirery,  and  a  denial, 
although  in  the  con  junetiTe,  raises  an  issue  hoth 
as  to  sale  and  delivery. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I'lrst  snd  Second  Series,  Sold.] 

2.  Pleading  «=a76— Matter  oonfroverttnp  com- 
plaint is  a  traverse,  while  that  latrodsclav  a 
aow  oiemeat  by  ooafaasloa  or  avoidaaoe  Is 
aow  matter,  to  be  affimatlvely  pleaded. 

The  test  of  whether  defensive  matter  Is 
new  Is  to  be  determined  by  the  effect  it  has 
upon  the  issues  presented  tv  the  complaint;  if 
It  controverts  the  canse  of  action,  and  tenders 
no  new  issne,  it  is  a  traverse;  If  it  Introduces 
a  new  element  by  way  of  confession  and  avoid- 
ance, It  is  new  matter,  and  ahoold  be  affirma- 
tively pleaded. 

3.  Appeal  aad  error  «s»97l  (3)— Greater  latl- 
tade  shoald  ba  allowed  In  orosa-examtnlao 
parties,  aad  a  revlewlag  ooart  will  reverse 
oaly  where  abaso  of  dlsoretlon  Is  shown. 

Greater  latitnde  should  be  allowed  in  the 
croas-ezaminatioo  of  witnesses  who  are  par- 
ties to  the  action  than  of  others,  and  a  review- 
ing court  will  not  reverse  a  judgment  for  al- 
lowing such  s  croBB-ezamtnatioQ,  unless  an 
abase  of  discretion  is  sliown. 

4.  Mew  trial  ^97— The  "accident"  or  "sar- 
prlse^  which  Is  a  ground  for  new  trial  Is  tiiat 
against  which  ordinary  prudence  could  not 
have  pnarded. 

Accident  or  surprise,  mentioned  in  the  stat- 
ote  as  grounds  for  a  new  trial,  is  that  wbidi 
ordinary  prudence  could  not  have  guarded 
against,  and,  if  appellants  misan>rehended  the 
issues  raised  by  the  pleadings,  and  were  for 
that  reason  not  prepared  to  proceed  with  the 
trial.  they,should  ask  for  a  continuance. 

(Bd.  Note.— For  other  deflidtlons,  see  Words 
and  Phrases,  First  and  Second  Series,  Acddent 
— Accidentsl;  Surprise.] 

5.  New  trial  ■g=>97— Parties  eaaaot  experineat 
with  the  result  of  suits,  and  after  adverse 
verdlol  have  the  aana  sat  aside  beouee  nls- 
led  pieadiogs. 

Parties  cannot  experiment  ^tb  the  result 
of  suits,  and  after  an  adverse  verdict  ask  to 
have  the  same  set  aside  upon  the  ground  that 
they  were  misled  by  the  pleadtnga,  when  sudi 
pleadings  properly  ^sented  the  issnea  to  be 
be  tried. 

Appeal  from  District  Ooart,  Canyon  Ootm- 
ty;  Ed.  L.  Bryan,  Judge. 


Action  by  John  If.  Oupples  and  another, 
copartners,  doing  business  under  the  firm 
name  of  Gupples  &  Mitchell,  against  Mike 
Zupan,  to  recover  the  value  of  goods,  warea, 
and  merchandise  sold  and  delivered.  Judg- 
ment for  defendant,  and  plaintiffs  appeal 
from  the  judgment  and  from  ah  order  deny- 
ing a  new  triaL  Affirmed. 

J.  A.  Elston  and  M.  H.  Eustace,  boOi  of 
Caldwell,  for  appellants. 

J.  P.  Pope  and  E.  J.  Dodw^,  both  <rf 
Boise,  for  respondoit 

LEB,  J.  nils  was  an  acti<»i  to  recover 
the  value  of  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  delivered  by 
appellants  to  reqKmdmt  at  his  special  In- 
stance and  request  The  answer  denies  that 
appellanta  "sold  and  delivered"  said  goods, 
wares,  and  merchandise  to  hint  The  cause 
was  tried  by  the  court  with  a  jury,  and  a 
verdict  was  retuAied  for  respondent.  Ap- 
pellanta moved  fOr  a  new  trial,  which  was 
denied,  and  this  appeal  la  from  the  judg- 
mott,  and  from  the  order  denying  a  new 
trial.  In  their  brief  appellants  assign  51  er- 
rors of  law,  and  also  state  27  separate  prop- 
osltioDs  of  law,  with  authorities  relied  on  in 
support  of  the  aame,  conformable  to  rule  42 
of  this  court,  as  grounds  for  a  reveraaL  It 
appeara  from  the  pleadings  that  they  pre- 
sent a  alngle  Issue  of  fact,  and  it  doea  not 
seem  probable  that  the  trial  of  an  action  of 
this  character  should  give  rise  to  this  num- 
ber of  errors  or  propositions  of  law  of  suffl- 
cieaat  Importance  to  require  that  each  be  sev- 
erally considered.  If  such  were  the  case, 
the  work  of  reviewing  courts  would  be  In- 
terminable. Therefore,  without  attempting 
to  coni^der  or  discuss  each  assignment  or 
proposition  of  law  separately,  we  will  give 
attention  to  such  as  appear  to  be  material. 

Respondent  was  a  subcontractor  under  one 
William  Long,  who  had  a  contract  with  the 
government  for  work  qn  a  drainage  canal. 
Immediately  prior  to  this  time  appellants 
had  furnished  respondent  with  the  necessary 
camp  supplies  to  enable  him  to  carry  on  his 
work  while  he  was  a  subcontractor  under 
one  Comerford,  who  had  a  contract  for  do- 
ing similar  work  upon  this  canal.  These 
supplies  had  been  delivered  to  re^ndent  by 
appellants,  and  charged  to  Comerford.  It 
was  agreed  that  appellants  should  be  notl- 
0ed  before  respondent's  work  as  a  snbcon- 
tractor  under  Long  began,  so  that  they  might 
discontinue  charging  merchandise  to  Com- 
erford and  make  the  necessary  change  In 
their  charge,  account,  but  as  to  what  this 
change  should  be  Is  in  controversy.  Appel- 
lants claim  that  under  the  new  arrangement 
they  were  to  charge  these  supplies  direct  to 
respondent,  with  the  nnderatandlnc  that  Uw 
principal  contractor,  Long,  or  his  agent, 
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Gresbam,  ahonld  gaarantee  payment  for  the 
same  out  of  the  payments  tlie  gOTemment 
was  to  make  to  Long. 

[1]  Appellants  contend  that  reipondent's 
answer,  being  in  the  form  of  a  (lenlal  only, 
Is  not  sufficient  to  admit  of  the  evidence  that 
was  offered  and  received  on  his  behalf^ 
which  tended  to  show  that,  while  tbe  mer- 
chandise In  question  was  delivered  to  him. 
It  was  in  fact  sold  to  the  principal  contrac- 
tor. Long,  or  his  agent,  Gresham,  and  that 
this  testimony  could  only  have  been  admit- 
ted under  an  answer  affirmatively  alleging 
that  the  sale  was  to  the  principal  contractor. 

In  Feldman  v.  Shea,  6  Idaho,  717,  59  Pac. 
637.  it  is  said  that  "sold,"  as  here  used.  In- 
dudes  delivery,  and  that  a  denial,  even 
though  it  be  In  the  conjuuctiTe,  raises  an  U- 
sae  as  to  both  the  sale  and  delivery  of  the 
goods,  citing  In  support  thereof  Le  Hesnager 
T.  HamtltOD,  101  CaL  632,  85  Pac.  1064,  40 
Am.  St.  Rep.  81.  The  issue  presented  by  tbe 
pleadings  being  as  to  the  sale  of  this  mer- 
chandise to  respondent,  testimony  tending 
to  show  that  the  sale  of  such  merchandise 
was  not  to  him,  but  to  Long,  the  principal 
contractor,  was  relevant  and  competent  un- 
der this  answer,  as  it  supported  bis  conten- 
tion that  the  goods  were  not  sold  to  hlra. 

[2]  The  rule  Is  well  stated  in  Lindftay  v. 
Wyatt,  1  Idaho,  738,  wherein  It  is  said  that 
tl»e  test  of  whether  matter  Is  new  is  to  be 
determined  by  the  effect  it  has  upon  the  is- 
Boe  presented  by  tbe  complaint.  If  It  con- 
troverts the  cause  of  action,  and  tenders  no 
new  issue,  It  Is  a  traverse.  If,  on  the  other 
hand,  it  Introduces  a  new  element  by  way  of 
confession  and  avoidance.  It  Is  new  matter* 
and  must  be  pleaded  affirmatively. 

[SI  AppeUants  contend  that  there  was  er- 
ror in  allowing  respondent  too  wide  a  scope 
in  the  way  of  cross-examination,  particular- 
ly in  allowing  appellants  to  be  cross-exam- 
ined wUb  T^rd  to  tbe  agreement  between 
aemselves,  respondokt,  and  the  contractor, 
Comerford,  whldi  Immediately  preceded  this 
one.  It  eweftTS  that  both  of  the  parties  un- 
derstood that  nqiondttit  had  entered  Into 
a  new  ewtract  for  work  under  Long  or 
Gresham,  and  that.aupplles  furnished  him 
Biiould  no  longer  be  charged  to  Comerford 
after  tbe  1st  of  June.  Tho  several  trans- 
actions batween  the  partiea  and  tho  other 
contractors  were  more  or  lees  related.  At 
least  one  articlek  the  **rooter  plow,"  which 
was  delivered  to  reqMmdrait  while  he  was 
woridng  nnder  hla  contract  with  Comerford, 
was  by  appeDants  later  added  to  the  account 
sued  on  in  this  action,  Comerford  having  re- 
fosed  to  pay  for  the  same.  Under  these  cir- 
cumstances, we  think  there  was  no  abuse  of 
discretion  In  allowing  respondent  to  go  into 
tills  transaction  between  the  subcontractor 
and  his  principals  to  the  extent  that  was 
done,  and  the  transactions  were  so  interre- 
lated that  doing  w  could  not  have  been  en- 


tire avoided.  Greater  latitude  should  be 
allowed  in  the  cross-examination  of  witness- 
es who  are  parties  to  the  action  than  in  the 
examination  of  other  witnesses,  and  a  re- 
viewing court  will  not  reverse  a  Judgment 
for  allowing  too  great  a  latitude  on  cross- 
examination  of  the  parties  to  the  action  un- 
less an  abuse  of  discretion  Is  shown.  Just 
T.  Idaho  Canal  Co.,  16  Idaho,  630,  102  Pac: 
381,  133  Am.  at.  Rep.  140 ;  Anderson  v.  Salt 
Lake,  etc..  Ry.  Co.,  86  Utah,  500,  101  Pac 
679;  40  Cyc  2506. 

[4,  5]  We  do  not  think  there  is  merit  in 
appellants'  contention  that  they  were  taken 
by  surprise  by  the  admission  of  testimony 
tending  to  show  that  Long  and  Gresham 
owed  tbe  account  for  which  respondent  was 
being  sued.  Respondent  having  denied  that 
he  pilrchased  these  goods,  it  was  competent 
for  him  under  tbe  pleadings  to  show  that 
some  one  else  had  purchased  them,  because 
tliis  directly  supported  his  defense  that  he 
had  not  done  so;  and  appellants  cannot 
predicate  error  upon  the  ground  of  surprise 
in  the  introduction  of  any  proof  which  tends 
to  support  an  issue  properly  raised  by  the 
pleadings.  Accident  or  surprise,  mentioned 
In  the  statute  as  ground  for  a  new  trial,  Is 
that  which  ordinary  prudence  could  not 
have  guarded  against,  and,  if  appellants  mis- 
apprehended the  Issues  raised  by  the  an- 
swer, and  were  therefore  not  prepared  to 
proceed  with  the  trial,  they  should  have  ask- 
ed for  a  continuance.  Parties  cannot  ex- 
periment with  the  result  of  suits  in  this 
manner,  and,  when  they  have  an  adverse  ver- 
dict, ask  to  have  it  set  aside  upon  the 
ground  of  being  misled  by  the  pleadings, 
when  in  fact  such  pleadings  properly  pre- 
sented the  Issue  tried. 

Appellants  complain  of  the  courts  Instruc- 
tion wherein  the  jury  were  Instructed: 

**If  yon  find  from  the  evidence,  (tentlinnen  of 
the  Jury,  that  plslntifFs  delivered  to  Mike  Zo- 
pan  certain  goods  with  an  anderstandinir  or 
agreement  that  William  Long  or  W.  R.  Gresh- 
am, his  attorney  in  fact,  wonld  pay  for  snch 
goods,  etc.," 

— ^for  the  reason  tliat  it  la  dalmed  that  there 
was  no  evidence  whatever  t«idlng  to  show 
that  Gresham  waa  the  attorney  In  fact  of 
Long.  But,  even  conceding  that  he  waa  not, 
the  designation  ot  Gresham  as  an  attorney 
in  fact  when  the  evidence  admitted  tended 
to  show  that  he  was  the  managli^  agent 
for  Long  would  be  a  mere  Inaccnracy,  whldi 
would  not  be  reversible  error. 

It  Is  further  daimed  that  tbere  was  error 
in  the  court's  instruction  to  tbe  effect  that 
the  receipt  of  goods  on  the  part  of  respond- 
ent would  not  of  itself  render  him  liable  for 
the  payment  thereof,  but  that  tbe  Jury  must 
determine  from  all  the  facts  and  drcnm- 
stances  whether  defendant  agreed  either  ex- 
pressly or  Impliedly  to  pay  for  them,  and 
that,  unless  th^  so  found  by  a  piepondec- 
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ance  of  the  eTldence,  Ute  verdict  should  be 
for  the  defendant  There  Is  no  error  In  this 
Instruction,  under  the  facts  and  rfrcnm- 
stances  here  shown,  and  Its  form  Is  not  sncb 
as  to  Invade  the  province  of  the  Jury. 

Upon  the  record  It  appears  that  the  cause 
was  fairly  submitted  to  the  Jury,  that  there 
was  substantial  evidence  to  support  the  ver- 
dict, and  that  no  errors  were  committed  by 
the  trial  court  sufBclently  prejudicial  to  war- 
rant a  reversal.  The  judgm^t  should  be 
affirmed,  and  it  la  M  ordered,  with  crats  to 
respondent. 

BICE,  C.  J.,  and  McCarthy  and  DUNN. 
JJf  ooncQT* 


(2S  N.  M.  la) 

BEZEMEK  V.  BALDUINI.  (No.  2527.) 

(Supreme  Goart  of  New  Mexico.  March  20, 
m2.  Rehearing  Denied  Jose  1922.) 

fSyUabus  fiv  Court,} 

1.  Trial  ^9383— Plaintiff's  motion  for  Jadg- 
moiit  at  dose  of  defendant's  testimony,  call- 
ing for  ieolaratloa  of  law,  b  l»  nalnro  of 
domiirrer  to  ovIdeBoe. 

A  motion  for  judgment  by  the  plaintiS  at 
the  close  of  defendant's  testimony  In  a  case 
tried  by  the  court,  which,  as  in  tbte  case,  calls 
for  a  dedaration  of  law  from  the  coart,  is  in 
the  nature  of  a  demurrer  to  the  evidence. 

2.  Trial  «=>4l7<r^ubmtttlBg  requested  flnilngs 
hold  a  waiver  of  objection  tliat  eoart  ooald 
■ot  past  01  waIgM  of  ovideaco  aor  mako  And- 
logs. 

The  submission  to  the  trial  court  of  re- 
quested findings  of  fact  on  tbe  evidence  addac- 
ed  is  a  waiver  under  tbe  circumstances  of  this  i 
case  of  the  objection  that  tbe  court  could  only 
pass  upon  the  legal  suffidency  of  appellant's 
evidence,  and  could  not  pass  upon  the  weight  of 
the  evidence,  nor  make  findings  of  fact. 

3.  Appeal  and  error  1 69— Matters  not  ja- 
rlsdlotlonal  not  raised  or  passed  on  below  are 

not  reviewable. 

Questions,  points,  issues,  and  matters  not 
jurisdictional,  not  raised,  presented,  or  passed  i 
upon  below,  are  not  reviewable  on  appeaL 

4.  Evldenoo  «»I23(3).  317(2)— Evidenoe  of 
statemeats  by  defeidaat's  agent  made  after 
termlaatloB  of  ageni^  held  properiy  exdudod ! 
as  hearsay,  and  not  res  gesta.  j 

The  testimony  of  a  witness  that  defendant's 
agent  had  made  certain  statements  suhseqaent  | 
to  the  transaction,  and  after  the  agency  bad  ! 
terminated,   was   properly   excluded    on  the 
grounds  that  it  was  both  hearsay  testimony  and  [ 
not  a  part  of  the  res  gestte. 

5.  Trial  ^»56— Sustaining  objeotloa  to  qnes- 
tlon  calling  for  eamolatlve  evidence  Is  aoti 

error. 

The  objection  to  a  gaeatlon  to  tbe  defend- 
ant who  bad  signed  a  contract  of  sale  as  to 
whether  or  not  she  knew  what  tbe  contract 


contained  prior  to  Its  being  read  to  her  Is  prop- 
erly snstained  when  the  witness  had  previoosly 
testified  to  tbe  fact  sought  to  be  elicited  by  the 
questifm,  and  the  evidence.  If  received,  wonld 
hare  been  merely  comulatiTe. 

6.  Trial  «s>397(l)— Refasing  fladlngs  diamet- 
rically opposed  to  proper  findings  sapporting 
Judgment  Is  proper. 

Requested  findings  diametrically  ivposed  to 
those  wbidi  support  the  Judgment  are  properiy 

refused. 

Appeal  from  District  Court,  Bernalillo 
County;  Bickey,  Judge. 

Action  by  James  Bezemek  against  Julia 
Catelani  de  BaldutnL  Jadgmnt  for  the 
plaintiff,  and  the  dtfendant  appeala.  Af- 
firmed. 

Simms  &  Botts,  of  Albuquerque,  and  Cat- 
ron &  CatroD,  of  Santa  F6,  for  appellant. 

A.  B.  Mt^lllen  and  lAwr«ice  F.  Lee, 
both  ot  AlboqueEque,  for  appellee. 

BAYNOLDS,  C.  J.  This  case  was  brought 
for  the  specific  performance  of  a  certain 
contract  to  sell  real  estate.  The  plaintifT  re- 
lied upon  a  written  contract  signed  by  the 
defendant  and  her  agent.  The  defendant 
pleaded  fraud  In  the  procurement  of  said 
contract  Upon  trial  of  tbe  issue  plaintiff  of- 
fered In  evidence  the  written  contract,  and 
rested.  Defendant  then  placed  various  wit- 
nesses upon  the  stand  to  prove  the  auc- 
tions in  her  answer.  At  the  close  of  the  de- 
fendant's evidence  the  plaintiff  moved  the 
court  for  Judgment,  which  motion  was  sus- 
tained, and  judgment  entered  for  tbe  plain- 
tiff, from  whlcih  the  defendant  appeals  to  Uils 
court 

[1]  Appellant  assigns  many  errors  In  re- 
gard to  the  exclusion  of  certain  evidence  and 
the  refusal  of  the  court  to  make  flndlnes  of 
fact,  but  relies  principally  as  a  ground  for 
reversal  upon  the  action  of  the  trial  coort  In 
granting  plaintiff's  motion  for  judgment  at 
the  close  of  the  defendant's  case.  The  mo- 
tion was  as  follows: 

"Mr.  McMillen:  Not  wairing  tbe  right  to 
proceed  fnrtber  If  the  court  should  role  against 
the  plaintiff,  plaintiff  at  the  close  of  defendant's 
evidence  mores  the  court  for  judgment  in  favor 
of  the  plaintiff  for  the  reason  that  the  defend- 
ant has  shown  no  evidence  sufficient  to  break 
the  written  contract,  or  to  account  for  or  giTe 
an  excuse  for  breaking  a  contract  which  sbe 
had  signed.** 

Appellant  contends  that  eu<^  a  motion 
was  in  the  nature  of  a  demurrer  to  the  evi- 
dence, the  reservation  therein  limiting  the 
court  at  that  time  to  pass  upon  the  ques- 
tion only  as  to  whether  or  not  the  defend- 
ant had  made  a  prima  fade  case.  In  sup- 
port of  bis  contention  he  cltea  the  case  <tf 
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Union  Bank  t.  MandOTllto*  26  N.  U.  887.  183 

In  oar  former  c^>biloB  In  tills  case  we 
held  that  Oie  above  motion  vaa  by  Its  terma 
a  motion  tot  judgmrait,  and  called  for  tbe 
Judgment  of  tiio  court  npon  the  case  at  that 
Btase  of  tbe  proceedings;  that  the  reserva- 
tion In  the  motion  did  not  change  tbe  nature 
of  the  motion  for  jud^ent,  nor  limit  Its 
scope.  Since  handing  down  the  original  opin- 
ion our  attention  has  been  called  In  tbe  mo- 
tlmi  for  rehearing  to  the  above  case.  Union 
Bank  t.  iMandeviUe,  2S  N.  H.  387,  183  Pac. 
304,  In  which  It  is  expressly  held  that  a  mo- 
tion for  Jn^ment,  althoufl^  in  terms  a  mo- 
tion tor  Judgment  when  it  calls  for  a  dec- 
laration of  law  from  the  court  is  a  demur- 
rer to  the  evidoioe.  Appellant  urges  that 
the  same  role  applies  In  tbls  case;  that  the 
«Kcution  of  the  contract  tn  question  was  ad- 
mitted; Uiat  tbe  defendant  pleaded  confes- 
sion and  avoidance,  as  to  wbldh  tbe  burden 
of  proof  was  uptm  ber;  that  at  tbe  close 
of  her  testimony  a  motion  for  jn^;ment  snch 
as  was  made  here  was  no  more  than  a  de- 
murrer to  the  evidence,  and  tbe  trial  court 
conld  not  wei^  tbe  evidence  adduced  or  find 
the  facts.  Under  the  Mandeville  Case,  su- 
pra, we  think  tbe  position  of  tbe  appellant 
is  well  takm,  and  that  such  motion  as  was 
here  made,  althought  by  its  twms  one  for 
Judgment,  was  in  ^ect  no  more  th'an  a  de- 
mnrrer  to  the  evidence,  asking  a  ruling  from 
the  court  In  a  matter  of  law  as  to  the  snf- 
fidency  of  tbe  evidence  to  sustain  defend- 
ant's plea  or  defense  in  confession  and  avoid- 
ance: 

[2, 1]  Appellant,  however,  cannot  avail  her- 
self in  Oils  court  of  the  erroneous  action  of 
the  trial  Judge.  She  not  only  failed  to  raise 
the  point  below,  and  object  to  tbe  action  of 
the  trial  Judge,  but  "by  her  request  for  find- 
ings of  fact  In  her  favor  on  the  evidence  ad- 
duced, waived  any  right  to  take  advantage 
of  such  erroneoas  action.  At  no  time  was  tbe 
point  raised  below  that  the  trial  court  could 
not  weigh  the  evidence  and  find  the  facts. 
Tbe  trial  court  refused  the  findings  of  the 
appellant  and  made  those  requested  by  the 
appellee.  No  opportunity  was  given  the 
trial  conrt  to  pass  upon  the  question  as  to 
the  effect  of  the  motion  for  Judgment  which 
we  are  now  consldwing.  and  the  appellant 
raises  the  proposition  for  the  first  time  In 
this  court.  It  has  been  often  decided  that 
qaestlons,  points.  Issues,  and  matters  which 
are  not  Jurisdictional,  not  raised,  presented, 
or  passed  upon  below,  are  not  reviewable  on 
appeal.  Palmer  v.  Fannington,  25  N.  M. 
145,  159,  179  Pac.  227;  Prlchard  t.  Fulmer, 
25  N.  M.  452.  456,  184  Pac.  629 ;  Sandoval  v. 
Unknown  Heirs.  25  N.  M.  586.  639,  185  Pac. 
2^;  Kelley  v.  La  Cueva  Ranch  Co.,  26  N. 
M.  674,  678.  187  Pac.  547;  Alvarado,  M.  ft 
M.  Co.  V.  Wornocfc,  25  N.  M.  694.  701,  187 
Pac.  642;  Murphy  v.  Hall.  26  N.  M.  270,  274, 
101  Pac.  438;  Mings  t.  Herring.  26  N.  M. 
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425,  429,  193  Pac.  497;  State  t.  lindsey,  26 
N.  M.  626,  532,  194  Pac  877. 

[4]  Appellant  assigns  as  error  the  sustain- 
ing of  an  objection  to  a  question  asked  of 
tbe  witness  Luigi  Yivlanl  as  follows : 

"Q.  Now,  what  did  yon  say  to  Joe  Talo,  U 

anrthlDg,  when  he  cams  In? 

"Mr.  McMillev:  I  object  to  that  as  incom- 
petent and  immaterial. 

"Mr.  Simms:  By  this  conversation  we  plro- 
poae  to  show  that  Joe  Valo,  a  few  days  Kfter 
having  conBummated  this  sale,  admitted  in  the 
presence  of  this  man  that  Mrs.  Baldoini  thought 
she  was  Selling  tbe  chicken  ranch,  but  he  put 
all  the  Viviani  ranch  in,  and  that  the  paper 
covered  it  all,  while  she  thought  she  was  sell- 
ing tile  diicken  randi  only. 

"Mr.  HcMillen:  I  object  further  on  the 
ground  it  ia  an  attempt  to  vary  the  terms  of  a 
written  contract  already  signed,  and  for  the 
further  reason  that  any  admission  of  Vaio's  in 
regard  to  the  contract  is  incompetent  evidence 
Qgainst  tbe  plaintiff.  And  I  make  the  further 
objection  that  it  Is  an  attempt  to  introduce 
hearsay  evidence  for  the  purpose  of  proving 
fraud,  and  not  to  contradict  a  witness. 

"Tbe  Court:  Objection  sustained." 

We  bdleve  the  ruling  of  tbe  court  was 
proper  for  the  reason,  as  stated  1^  counsel 
for  «iweUe«  In  his  <^Jection.  that  It  was 
hearsay,  and  for  the  farther  reason,  as 
shown  by  the  statement  of  counsel  tor  tbo 
appellant,  that  the  agency  -was  Uxown  to  be 
terminated,  and  that  the  stat^ents  so  made 
ware  not  a  part  of  the  res  gestae.  Jones  on 
IMdence,  {  256;  1  Ency.  of  Ev.  64a 

[S]  Appellant  fartbw  assigns  as  error  tbe 
action  of  the  court  In  sustaining  an  objection 
to  a  question  to  the  defendant  as  to  whether 
or  not  she  knew  what  the  contract  contained 
prior  to  its  being  read  to  her.  We  do  not 
consider  his  assignment  well  taken.  The  er- 
ror, if  any.  was  harmless,  and  the  evidence 
would  have  been  only  cumulative,  as  the 
witness  had  previously  testified  on  cross- 
examination  that  she  had  bad  the  cwtract 
read  to  her  a  day  after  signing  It,  and  that 
the  contract  she  thought  she  was  signing 
was  for  the  sale  of  the  chicken  ranch  only. 
The  court  had  before  It  from  other  evidence 
In  the  case  the  fact  that  she  did  not  know 
what  the  contract  contained  when  she  signed 
It 

[I]  As  to  tbe  asslgnmoits  of  error  In  tbe 
court's  refusing  to  make  the  findings  request- 
ed by  tb6  defendant,  it  Is  sufficient  to  say 
that  they  were  diametrically  opposed  to  the 
findings  which  the  court  had  made  for  the 
plaintiff  in  support  of  his  Judgment,  and.  If 
the  latter  fiudiqgs  for  the  plaintiff  were  cor- 
rect,  It  was  not  error  to  refuse  those  request- 
ed by  the  defwdant. 

Finding  no  error  In  the  record,  tbe  judg- 
ment of  tbe  trial  court  Is  affirmed)  and  It 
Is  BO  ordered. 

PARKER,  J.,  concurs.  ' 

i>AVIS,  J.,  did  not  parUclpateb 
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BARNARD  V.  MOORE  tt  aL  (N*.  lOOSS.) 

(Suprane  Coitrt  of  Colorado.    May  1,  1922. 
BehearlDS  Denied  Jane  S»  U22.) 

1.  Wiris  «=»692,  693(1)— Life  toaaat  hatd  em- 
powered to  sell  fee. 

Under  a  nill  devising  a  life  estate  to  tes- 
tator's widow  with  the  power  "to  sell  safd 
place,"  in  which  case  the  proceeds  nhnnld  he 
"freed  from  her  life  estate"  and  equallr  di- 
vided among  his  children,  to  whom  the  remain- 
der was  devised  in  fee,  the  widow  could  sell 
the  fee. 

2.  Powers  ®»36(i)— Qaltoiaiia  deed  of  life 
tenant  with  power  to  sell  fee  of  all  hor  Inter- 
est held  to  convey  life  estate  only. 

Since  a  power  to  convey  creates  In  the 
donee  no  right,  title,  or  interest  In  the  prem- 
ises to  be  conveyed,  a  deed  from  a  life  tenant 
in  the  ordinary  quitclaim  form,  purporting  to 
convey  not  the  land,  bat  all  her  right,  title,  and 
interest  tiierdn,  conveys  only  her  life  estate, 
in  the  absence  <tf  anything  in  the  deed  indi- 
cating that  she  Intended  to  exeretse  a  power  to 
sell  the  fee. 

3.  Powara  «=a33(2)— Referanea  la  dead  power 
to  aall  la  aaualiy  aaffloient  to  Indloata  lataat 
to  ua  N. 

A  reference  In  a  deed  to  grantor'a  power  to 
sen  under  a  will  is  nsnal^  a  satBcient  Indica- 
tion of  Intent  to  Dse  such  power. 

4.  Powers  <S=>33(2)~aaltclaln  daa4  oootaln- 
Ins  BO  roferenoe  to  power  ta  aalif  not  regard- 
ed as  exercise  thereof. 

A  quitclaim  deed,  containing  no  reference 
to  grantor's  power  to  sell  under  a  will,  will 
not  be  regarded  as  an  exercise  of  such  power. 

5.  Powers  ^33(2)  —  Roferenoo  la  dead  ta 
power  to  sell  feo  held  lasaffiefeat  to  Indloata 
Intent  to  exerdse  it. 

A  quitclaim  deed,  reciting  grantor's  in- 
tention to  sell  and  convey  all  her  right,  title, 
and  interest  In  the  described  premises  by  vir- 
tae  of  the  will  of  her  deceased  husband,  and 
mora  particularly  "the  eighth  paragraph  there- 
oi,"  which  gave  her  the  power  to  sell  the  fee, 
conveyed  only  the  life  estate  granted  her  by 
sndi  will;  the  reference  to  such  power  being 
insufficient  to  indicate  an  intent  to  exercise  It. 

6.  Wills  «=>608(3)— "Rule  In  Shelleiy's  Case" 
laapplioable  to  devise  of  remainder  after  life 
oatata  to  ohiidran  and  balrs  of  ctilldroa  dy- 
ing before  life  tenant. 

Under  a  wiU  devising  a  life  estate  to  teeta- 
tor'a  widow  with  remainder  to  bis  children  and 
the  share  of  any  child  dying  before  the  widow 
to  such  child's  heirs,  the  daughter  of  a  son ' 
who  died  before  the  widow,  on  whose  life  es- 
tate, and  not  the  estate  of  Mr  father,  her  in- 
terest was  limited,  took  a  remainder  in  fee 
under  the  will,  and  not  by  inheritance,  the  mle 
in  Shelley's  Case  that  one  to  whom  a  freehold 
estate  is  limited  with  remainder  to  his  heira 
takes  a  fee  simple,  being  Inapplicable,  where 
the  word  "heirs'*  is  used,  not  as  a  word  of  lim- 
itation, but  as  a  descriptio  persons  to  whom 


the  interest  should  paaa  on  fulfillment  of  tks 
condition  which  defeata  the  previous  estate. 

[Bd.  Note.— For  other  definltiona,  see  Words 
and  Phrasea,  Tirst  and  Second  Sarlea,  Bala  In 
Shelley's  Case.] 

7.  Wills  «»625— Intoreat  of  heir  of  raaialndar. 
Biaa  dying  befors  death  of  Ufa  tenant  Is  valid 
as  an  axooatoiy  davlaa  "aUftlag  fatare  la- 
tarast." 

Under  a  will  devIaiDg  a  Ufa  oatata  to  tea- 

tator's  widow  with  remainder  to  his  children 
and  the  share  of  any  child  dying  before  the 
widow's  death  to  the  heirs  of  such  child,  the  in- 
terest of  the  daughter  of  a  son  dying  before  the 
expiration  of  the  life  estate  is  a  "shifting  fu- 
ture interest"  which  defeats  prematurely  the 
preceding  interest  expressly  created,  and  is 
valid  aa  an  executory  devise  when  created  by 
will,  being  a  new  estate  created  I7  fulfillment  of 
the  condition  which  defeats  the  previous  es- 
tate. 

8.  RemidBdera  ^»5— Life  tenant's  cooveyanoe 
of  latarest  to  romalndermea  held  not  to  oat 
off  interest  of  itauBhter  of  ronaladerHaa  dy- 
ing bafora  llfa  taaaat'a  death. 

Under  a  w&l  deviaing  a  life  estate  to  tes- 
tator's widow  with  remainder  to  Un  children 
and  the  share  of  any  child  dying  before  the 
widow's  death  to  the  heirs  of  such  child,  a 
daughter  of  a  son,  who  died  before  the  widow, 
acquired  a  vested  interest,  which  was  not  cut 
off  under  the  doctrine  of  acceleration  by  the 
widow's  quitclaim  deed  of  her  interest  to  the 
remaindermen  and  the  deceased  remainderman's 
conveyance  of  his  share  to  a  brother;  his 
dangjiter  taking  nnder  the  wHl  and  not  by  de- 
scent. 

9.  Wilis  «=:»20— Interest  of  danghtar  of  ramaia- 
derman  dying  before  life  tenant  held  not  veld 
as  remainder  limited  on  fee. 

Under  a  will  devising  a  life  estate  to  testa- 
tor's widow,  with  remainder  to  his  chUdren 
and  the  share  of  any  child  dying  before  the 
widow  to  the  heirs  of  such  child,  the  interest 
of  a  daughter  of  a  son  who  died  before  the  wid- 
ow was  not  void  as  a  remainder  limited  on  a 
fee;  her  interest  being  a  new  estate  created 
by  the  death  of  her  father  before  the  expiration 
of  the  life  estate. 

10.  Wills  «=>20— No  repugaancy  hetwaaa  Ib- 
terast  devised  te  deceased  ramalnderman'a 
heir  and  ramalntfer  la  faa  davlsad  te  ieoa- 
deat 

There  is  no  repugnancy  between  an  inter- 
est devised  to  the  heir  of  a  remainderman  dying 
before  the  expiration  of  a  life  estate  and  the 
remainder  in  fee  devised  to  her  father,  nor 
any  objection  thereto  since  the  statute  of  oaee. 

11.  Powers  «=925— Ufa  tenanfa  power  te  aeo- 

vey  fee  does  not  give  It  to  her. 
A  power  in  a  life  tenant  to  convey  a  fee 
does  not  give  her  the  fee. 

12.  Piaadlag  «s9225(l)i— Plalatlff  oould  aaieBd 
aaaiplalBt  withaat  leave  after  danarrar  aaa- 
talaadi 

Under  Code,  ||  m  81,  plaintiff  had  a  right 
ta  amend  her  complaint  without  leave  after 
demurrer  thereto  was  sustained. 
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13.  Ap^Ml  ud  «iTor  «s»IMt(2)— Error  !■  r«- 
fmal  to  pM-nIt  MpandnMt  aU*|lflO  aattert 
provaMa  iider  •xtstlig  plvwltaga  lot  pr«ja- 
AotaL 

Erroneous  refusal  to  allow  amendment  of 
complaint  after  demurrer  thereto  was  sus- 
tained was  harmless,  where  proof  of  matter 
sought  to  be  alleged  fai  the  amendment  was 
admissible  nnder  the  pleadinfs. 

Error  to  District  Court,  MontroM  Ooon^; 
niomas  J.  Black,  Judgfc 

AcUon  by  MabtS.  Hoore  Barnard  against 
James  A.  Moore  and  another.  Judgment  for 
d^^dants,  and  i^lDtlff  brings  error.  Be- 
Tersed  and  remanded. 

CatUn  &  Blake,  of  Uontroee.  for  plalntUt 
In  error. 

Adair  J.  Hotchkiss  and  Millard  Falrlamb, 
both  of  Delta,  for  defendants  In  error. 

DENISON.  J.  Moore,  by  the  el^th  claxise 
of  bis  will,  devised  land  to  his  wife,  for  life, 
remainder  to  bis  five  sons  and  daughter  "In 
fee  simple,"  with  a  condition  that  if  any  son 
or  daughter  should  die  before  the  widow, 
then  "the  share  of  such  child  shall  pass  to 
the  heirs  of  su<^  child."  Said  eight**  clause 
contained  the  following: 

"In  the  event  my  wife  shall  desire  to  sell  said 
place  dnring  her  hfetime,  the  proceeds  such 
sale  sliall  be  at  once  freed  from  her  life  estate 
hereinbefore  derieed,  and  shall  be  equally  divid- 
ed between  my  five  sons  and  Ida  Y.  Prickett 
[the  daughter]  and  none  other." 

After  the  testator's  death  OA  widow  ex- 
ecuted a  qultdaim  to  the  alx  remaindermen. 
In  wlil<di  she  referred  to  the  said  eighth 
dauae,  but  not  expressly  to  the  power;  there' 
after  L.  Wiley  Moore,  coie  of  the  sons,  con- 
veyed  his  one-sixth  Interest  to  his  brother 
and  cotenant,  James  A.  Moore,  by  a  deed  ot 
bargain  and  sale  without  warranty.  L.  Wile; 
Uoore  then  died.  The  widow  is  still  living. 
Plaintiff  In  error  was  plaintiff  below,  and 
is  daughter  and  sole  heir  of  Jj.  Wiley  Moore, 
and  claims  ono-slxth  of  the  said  land  by  vir- 
tue of  said  will.  A  demurrer  to  her  com- 
plaint was  sustained.  She  asked  to  amend 
by  alleging  that  the  widow  did  not  Intend 
by  the  quitclaim  deed  to  execute  the  power, 
but  her  request  was  denied,  and  Judgment 
was  rendered  'against  her. 

All  agree  that  the  will  gave  to  the  widow 
a  life  estate  only. 

The  plaintiff  in  error  claims:  (1)  That 
the  power  was  to  sell  the  life  estate  only;  (2) 
that  the  power.  If  to  sell  the  fee,  was  never 
exercised ;  (3)  that  the  power,  if  to  sell  the 
fee,  was  to  sell  It  only  and  distribute  the  pro- 
ceeds to  the  remaindermen,  not  to  conve; 
to  them ;  (4)  that  the  scms  and  dau^ter  by 
the  terms  of  the  will  each  took  a  determina- 
ble fee  in  remainder  in  one-sixth  of  the  prop- 
erty, determinable  on  hie  or  her  death  before 
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the  mother;  dS)  that  by  ttie  wtlt  the  heir  of 
such  SMI  took  one-sixth  by  executory  devise ; 
(6)  that,  therefore,  neither  the  deed  of  the 
widow  nor  that  of  her  father  could  or  did 
pass  the  interest  of  the  plaintiff ;  and  so  upon 
bia  death  before  his  -mother  It  passed  to 
plaintiff. 

Defendant  In  error,  oa  the  other  band, 
claims:  (1)  That  the  power  was  to  sell  the 
whole  estate;  (2)  that  that  power  was  exer- 
cised; (3)  that  the  conveyance  to  the  remain- 
dermen was  a  substantial  and  proper  exer- 
cise of  the  power;  (4)  that  the  sons  and 
daughter,  by  the  rule  In  Shelley's  Case,  took 
a  vested  remainder  In  fee  simple  absolute; 
(5)  that  if  the  widow's  deed  conveyed  but  a 
life  estate  yet  by  acceleration  the  grantees 
took  a  fee;  (6)  that  therefore  these  remain- 
dermen owned  a  fee  simple  absolute,  and, 
plaintiff  having  no  claim  but  by  Inberitanoe, 
is  cut  off  by  her  father's  deed  to  James  A. 
Moore. 

[1]  1.  It  will  be  convenient  first  to  con- 
sider the  abov^  sentence  granting  a  power. 
The  defendant  In  error  dalms  that  It  grants 
power  to  sell  the  fee,  and  to  this  we  agree. 
The  inteDtton  Is  clear.  She  may  sell  "the 
place,"  and  the  common  understanding  of 
these  words  Is  to  sell  the  wb<rte  title.  The 
proceeds  are  to  be  "freed  from  her  life  es- 
tate." It  is  not  reasonable  to  sukkmw  that 
the  testator  meant  to  say  that  the  proceeds 
of  a  sale  <a.  tb»  life  estate  were  to  he  "freed" 
from  the  Ufe  estate.  How  could  they  be 
otherwise?  Henderstm  t.  Blackburn,  104 
ni.  227,  44  Am.  Rep.  ?80.  Then,  too,  there 
was  no  occasion  to  grant  power  to  sell  the 
U£e  estate. 

[21  2.  A  more  ^fflcult  question  is  whether 
the  widow,  by  her  deed  above  mentioned, 
ccmveyed  the  fee  or  only  her  life  estate.  We 
think  only  the  life  estate.  The  deed,  In  the 
ordinary  qultdalm  form,  purports  to  con- 
vey, not  the  land,  but  all  her  right,  title,  and 
Interest  therein,  if  any.  Valle  t.  Clemens, 
18  Mo.  486.  489;  Gibson  t.  Choteau's  Heirs. 
39  Ma  536,  566 ;  Bruce  v.  Luke,  9  Kan.  201, 
12  Am.  Rc^.  491;  Frink  et  aL  v.  Darst,  14 
111-  304.  58  Am.  Dec.  575;  Van  Rensselear 
V.  Kearney,  11  How.  297,  322,  13  L.  Ed.  703. 
A  power  to  convey  create^  In  the  donee 
thereof,  no  right,  title,  or  Interest  In  the 
premises  to  be  conveyed.  Russell  v.  Russell, 
36  N.  T.  681,  93  Am,  Dea  540;  21  R.  0.  L. 
772-5.  Her  only  right,  tlUe,  or  interest,  then, 
was  an  estate  for  life ;  therefore  she  convey- 
ed nothing  moTQ,  unless,  elsewhere  in  the 
deed,  it  appears  that  she  Intended  to  exercise 
the  power.  After  the  description  and  be- 
fore the  habendum  Is  the  following: 

*^e  iatentl<m  being  to  grant,  bargain,  sdl 
and  convey  to  the  pardea  of  tlie  second  part 
all  right,  title  and  interest  of  the  party  of 
the  first  part  in  and  to  the  above-deacrib6d 
premises  by  virtue  of  the  last  will  and  testa- 
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ment  of  Thomas  M.  Itfoore,  deceased,  more  par- 
ticularly the  tighth  paragrm>b  thereof." 

If  this  shows  an  intention  to  execute  the 
power  the  fee  passed. 

[3]  A  reference  to  the  power  Is  usually 
considered  a  8uffi<dent  Indication  of  intent 
to  use  It,  but  it  should  be  noticed  that  the 
grantor  does  not  refer  in  plain  terms  to  tlie 
power  granted  by  the  will,  but  only  to  the 
eighth  paragraph  and  to  all  hor  "right,  title 
and  interest  •  *  *  in  and  to  the  above- 
described  pTOTiises." 

[4]  It  seems  that  ft  deed  ccmtalning  no  ref- 
erence to  the  power  will  not  be  regarded  as 
an  exercise  thereof,  unless  otherwise  there 
would  be  nothing  tox  the  conveyance  to  op- 
erate on.  Mutual  Life  Ins.  Co.  t.  Shlpman, 
119  N.  X.  324,  24  N.  E.  177;  Towle  T.  Ewing. 
23  Wis.  836,  90  Am.  Dec.  170;  Sugden  on 
Powers  477  (3d  Am.  Bd.);  4  Kent  Com.  871. 
See  Bradley  t.  Westcott,  13  Yes.  Jr.  447. 

[I]  There  are  cases  whlidi  go  to  the  loigth 
of  holding  that  a  clause  much  like  that  above 
quoted  Is  a  reference  to  the  power  sufficient 
to  indicate  Intent  to  exercise  it  (Goff  v.  Pen- 
senbafte.  100  III.  200,  60  N.  E.  110) ;  but  we. 
cannot  so  ccmstrue  this  da  use.  The  grantw. 
on  the  contrary,  Indicates  an  intent  not  to 
use  tbe  power,  because,  carefully  using  apt 
words  to  convey  ber  interest  only,  she  as 
carefully  refralus  from  mentioning  either 
any  other  interest  or  the  power.  It  Is,  to 
say  the  least,  an  unusual  method  of  expres- 
sion for  her  to  say  that  she  intends  to  grant, 
hargain,  sell  and  convey  her  right,  title,  and 
interest  when  she  means  to  exercise  a  power 
to  convey  rights,  titles,  and  interests  of 
others.  The  obvious  and  natural  thing  to 
do,  if  Mrs,  Moore  Intended  to  exercise  the 
power,  was  to  say  so,  and  to  convey  the  fee 
the  least  she  could  do  was  to  make  a  deed, 
as  Wiley  did,  not  limited  In  terms  to  the 
interest  she  had.  Our  conclusion  on  th^s 
point  is  that  the  widow  conveyed  her  life 
estate  and  no  more. 

3.  That  conclusion  makes  it  unnecessary  to 
consider  whether  a  conveyance  to  the  re- 
maindermen by  virtue  of  the  power  would 
have  been  a  proper  exercise  thereof. 

[9]  4.  Did  the  sons  and  daughter,  under 
the  rule  in  Shelley's  Case,  take  a  fee  simple 
absolute?  We  think  not  We  shall  assume, 
without  deciding,  that  the  rule  In  Shelley's 
Case  is  in  force  In  Colorado ;  1.  e.,  if  a  free- 
hold estate  be  limited  to  A.,  remainder  to 
his  heirs,  he  takes  a  fee  simple  and  so  can 
convey  the  whole  estate  free  from  dalms 
by  his  heirs.  Do  the  facts  bring  this  case 
within  that  rule?  No.  It  is  the  use  of  the 
word  "heirs"  that  brings  the  rule  In  Shelley's 
Case  into  action.  The  word  may  be  \ised  as 
a  word  of  limitation,  as  In  ordinary  deeds, 
or  as  a  word  of  purchase.  2  Und.  on  W. 
H  602,  608  ;  40  Cyc.  1398. 

If  it  is  regarded  as  a  word  of  limitaticm 
tbe  heir  takes  by  Inbwitance;  If  as  a  word 


of  deslgnatifHi  or  descriptio  persome,  he 
takes  by  purchase ;  L  e.,  by  force  of  the  wUL 

We  are  unable  to  reconcile  the  cases  or 
to  construct  a  workable  rule  from  them.  On 
the  one  hand,  It  Is  said  that  the  rule  Is  one 
of  property  and  not  of  construction.  It 
follows  that  the  Intention  of  the  testator  is 
Immaterial,  and  many  cases  so  bold.  On 
the  other  hand,  it  Is  said  that  If  the  context 
shows  that  the  word  "heirs"  was  used  as  a 
word  of  pnndiaae,  the  rule  does  not  take 
effect  "Used  as  a  word  of  purtAase"  means 
used  with  that  intent,  and  means  nothing 
else.  It  follows  that  the  Intenticm  of  the 
testatw  in  the  use  of  the  word  is  material. 
How  he  used  it  depends  on  bis  intention. 
It  follows  then  that  his  intention  is  conclu- 
sive. With  the  intent  tbe  case  goes  one  way, 
without  it  the  other.  If  his  Intention  Is  con- 
clusive (of  course  we  refer  to  his  lntenti(Mi 
as  revealed  by  the  will)  the  question  is 
wholly  one  of  construction,  and  Uie  rule  as 
a  rule  of  property  Is  abrogated. 

Tbe  probable  explanation  of  this  ctmfllct 
is  that,  since  the  real  reason  for  the  rule 
has  disappeared  with  the  feudal  system  of 
tenures,  the  courts  seek  ways  to  avoid  the 
injustice  of  atta(4iIog  to  a  deed  or  will  an 
effect  contrary  to  its  expressed  intent  For 
that  same  reason  we  are  not  willing  to  Ig- 
nore such  cases  as  autiiorlty  and  revert  to 
the  unqualified  doctrine  that  the  word 
"heirs"  with  whatever  intent  used  must  Im-. 
port  a  fee  simple.  If  by  the  word  "heirs" 
the  testatw  meant  to  indicate  the  persma 
who,  upon  the  fulfillment  of  the  omdltion, 
shotdd  take  tlie  land,  it  must  be  said  that 
they  take  by  purcliase;  that  is,  by  fcwca  of 
tbe  will,  not  by  Inheritance.  1  Tiffany,  R. 
P.  (2d  Bd.)  S  162,  because  then  it  was  uaed 
not  In  the  technical  sense  of  heirs  in  suc- 
cession forever,  but  as  a  description  of  tbe 
persons  to  whom  the  interest  should  pass. 
Kales,  Fut  Int  S  422. 

A  fee  simple  having  already  been  given 
to  Wylie  in  terms,  there  could  be  no  occa- 
sion or  possibility  for  the  operation  of  the 
rule  if  no  further  provisicm  were  made.  The 
rule  comes  into  operation,  then,  by  virtue  of 
the  express  condition  of  Wylie's  death  before 
his  mother.  The  question  then  is.  In  what 
sense  did  the  testator  use  the  word  "heirs'* 
in  connection  with  that  condition?  If  in  the 
technical  sense  it  was  a  superfluity,  since- 
Wylie's  interest  upon  his  death  would  de- 
scend to  bis  heirs  anyhow,  and  so  the  ful- 
fillment of  the  condition  would  produce  na 
effect;  but  If  as  a  descriptio  personse  the 
condition  becomes  Intelligible.  We  see  m 
purpose  in  It. 

The  Intention  of  the  testator,  it  seems  to 
us,  was  to  direct  by  his  will  that  the  heir 
should  take,  and  that  the  children's  estate 
was  not  absolute.  He  did  not  give  his  dill- 
dren  an  estate  for  life,  with  remainder  t» 
helra.  He  gave  each  of  them  a  remainder 
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in  fee  simple,  whicb  Bbould  be  absolute  If 
that  child  survived  the  mother,  but.  if  not, 
"the  share  of  such  child"  should  "pass  to  tbe 
hdrs  of  BQCh  child."  It  is  a  definite  expres- 
sion of  a'  determinable  estate.  On  the  ex- 
pressed condition  that  the  son  dies  before 
his  mother,  this  remainder  goes  to  his  heir. 
It  must  be  by  fwce  of  the  will,  else  why  say 
it?  The  testator's  idea  is  that  at  the  death 
of  his  widow  the  land  will  go  from  ber  to 
his  son ;  It  will  then  be  his,  not  before.  But 
what  if  he  dies  first?  "I  wish  ft  to  go  to 
bis  heirs  and  I  will  so  provide."  His  idea 
is  that  he  is  controlling  the  matter,  and  that 
tbe  land  goes  trom  the  widow  at  her  death. 
He  was  substituting  the  heirs  for  the  re- 
mainderman, and  so  limiting  their  interest 
upon  the  life  estate  of  the  widow  and  not 
upcm  that  ot  the  remainderman.  Tbe  rule 
in  Shelley's  Case  can  have  no  application. 

The  interest  acquired  by  Wylle  would 
seem  to  be  of  tbe  class  called  by  Prof.  Kales 
"a  fee  simple  subject  to  a  conditicmal  lim- 
itation" distinguished  from  a  determinable 
tea.  (Section  301.  quoting  Prof.  Gray)  in 
that  the  condition  upon  which  it  determined 
was  In  the  nature  of  a  condition  subsequent, 
and  not  a  limitation  on  the  original  estate. 
See  BurU  &  Colo.  B.  Ca  v.  Colo.  E.  R.  R.  Oa, 
88  Colo.  9S.  100,  88  Pac  154.  Mr.  Tiffany 
seems  to  be  of  the  same  opinion.  1  Tiffany, 
R.  P.  (2d  Ed.)  I  163.  It  Is  not  Important 
which  it  was,  however,  because  In  either  case 
It  terminated  with  the  death  ct  Wylle  and  let 
in  tbe  plalntUPs  r^t 

Sncfa  Interests  are  familiar  In  this  state 
(Cowell  ▼.  Colorado  Sinrings  Co.,  S  Colo.  82, 
affirmed  100  U.  S.  S5.  25  U  Ed.  547;  Brown 
T.  Stat^  5  Cdo.  406 ;  Borlii^tcai  &  Colo.  B. 
B.  Co.  T.  Colo.  B.  R.  B.  Co..  88  Colo.  96.  88 
Pac,  194;  El  Paso  Ooonty  r.  Cola  Springs, 
66  Colo.  Ill,  180  Pslc  901),  and  are  frequent- 
ly called  determinable  fees.  Bates,  |  801. 

[71  The  plalntifTa  .Interest  U  ot  tb»  class 
called  by  Mr.  Kales  "ahlftlng^  fature  Inter- 
ests* because  it  defeats  premiiturel^  a  pre- 
ceding Interest  expressly  created.  Kales. 
Fat  Int  H  26k  442.  Sacb  an  Interest  when 
created  by  will  la  called  an  executory  devise 
and  is  Tiilld.  Id.  H  442.  467,  472;  1  Tiff.  B. 
P.  (2d  Ed.)  I  167.  It  la  regarded  as  a  new 
ffitate  canated  by  the  foldUment  of  the  con- 
ditio whteh  defeats  the  previous  estate. 

[t]  5.  Did  the  conveyance  of  the  life  es- 
tate by  the  widow  to  the  children  make  their 
title  a  fee  simple  absolute  under  the  doctrine 
of  acceleration?  We  think  not  If  we  are 
right  in  our  conduslons  that  the  plaintiff 
tabes  by  virtue  of  the  will  and  not  by  de- 
scent, no  acceleration  can  cut  her  off.  It 
has  been  held,  moreover,  that  a  conveyance 
of  the  life  estate  will  not  accelerate  the  re- 
mainder. Keir  V,  Kelr,  155  CaL  06,  99  Paa 
487 ;  CummlngB  t.  Hamilton,  220  lU.  480,  77 
N.  E.  264. 
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6.  It  follows  that  neither  of  the  deeds  be- 
fore us  passed  plaintlfTs  right,  and  that  she 
now  has  a  vested  Interest  in  the  land. 

[S]  7.. The  defendant  in  error  Insists  that 
the  interest  claimed  by  the  plaintiff  is  n  re- 
mainder limited  upon  a  fee  and  tberefore 
void.  It  is  elementary  that  a  remainder  may 
not  be  limited  on  a  fee  simple,  but  an  execu- 
tory devise  may.  Slegwald  v,  Slegwald,  37 
lU.  430 :  Bouv.  L.  D.  tit.  Ei  Dev. ;  2  Alex  on 
W.  1472,  1473.  If  .however,  we  are  right  In 
what  we  have  said  above,  plaintiff's  estate 
is  not  limited  on  her  father's  remainder,  but 
is  a  new  estate  created  by  tbe  fnlflUed  con- 
dition. 

[10]  8.  Something  Is  said  about  the  repug- 
nance of  the  plaintiff's  Interest  to  the  remain- 
der in  fee  devised  to  her  father.  There  is 
no  repugnancy,  and  there  Is  no  objection 
since  the  statute  of  uses.  1  Tiffany,  B.  P. 
§S  157,  167,  p.  574. 

[11]  9.  The  power  to  convey  the  fee  did 
not  have  the  effect  of  giving  the  fee  to  the 
life  tenant  1  Tiff.  B.  P.  80;  Mulberry  v. 
Mulberry,  50  lU.  67. 

[12,13]  10.  Tbe  plaintiff  asked  to  amend 
her  complaint  by  alleging  that  tbe  widow  did 
not  intend,  by  her  deed,  to  convey  more  than 
her  life  estate.  We  are  of  the  opinion  that 
under  the  Code,  §$  79,  81,  the  plaintiff,  after 
demurrer  sustained,  had  a  right  to  amend 
without  leave,  but  we  do  not  now  see  that 
such  an  amendment  as  she  asked  leave  to 
make  would  have  enabled  her  to  prove  any- 
thing that  she  might  not  tvove  under  the 
pleadings  as  they  stand. 

Reversed  and  remanded. 

soon,  a  Jt  not  partldpatinit 


^         (71  Colo.  3»1) 

WATSON  et  al.  v.  WOODLEY  ot  ai. 

(No.  10006.) 

(Supreme  Court  of  Colorado.   Jane  5,  1922.) 

1.  Principal  and  agent  «=>r66(3)— Isdorsement 
by  payee  of  elieok  held  lot  a  ratlfleatloe  of 
■■aathorlied  mIo  of  which  eheok  was  pre- 
eeeds, 

Wliere  the  payee  of  a  check  bearing  the 
notation,  "Cash  payment  for  G40  acres  of 
land,"  indorsed  it  without  knowing  that  it  had 
been  given  to  pay  for  land  sold  to  the  makers 
by  his  indorsee,  actiog  without  authority  as  his 
agent,  he  did  not  thereby  ratify  the  contract, 
having  received  none  of  the  proceeds  of  the 
check. 

2.  Witnesses  ^143— Testimony  Incompetent 
against  heir  of  represmtativo  of  deceased 
party  held  not  Incompetent  aaalaat  other 
adverse  parties. 

In  a  suit  for  specific  performance  of  an 
alleged  contract  to  sell  and  convey  land,  held 
that,  slthough  the  testimony  of  a  party  was 
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Incompetent  u  arafant  u  adrerae  party,  who 
was  the  heir  or  legal  repreeentatire  of  a  party 
who  bad  died  before  trial,  it  waa  competent  as 
against  others  who  were  not  heirs  or  legal  reo- 
resentatlres,  and  appesred  at  trial  personally 
and  by  concBel. 

3.  Appeal  and  error  «=:3l056(2),  f057(2)^x- 
cluslon  of  teetlmony  held  harmless. 
Exclusion  of  testimony  of  a  party  which, 
although  incompetent  against  one  adverse  par- 
ty, was  competent  against  others,  was  harmless 
error  where  most  or  all  of  such  intended  tes- 
timony related  to  facta  admitted  by  the  plead- 
ings, and  all  of  it  was  immaterial  under  the 
pioof  made  by  the  latter. 

En  Banc. 

Error  to  District  Oourt,  Olty  and  Ooiinty 
(tf  Denver;  QvetAey  W.  Whltfordi.  Judge. 

Salt  by  Dodley  D.  Watson  and  another 
against  F.  P.  Woodier  and  others.  From  a 
judgment  for  defendants,  i^alntlfls  bring  er* 
rOF.  Affirmed. 

Mnrray  &  IngersoU,  John  L.  Schweigert, 
and  Harry  C.  Blddle.  all  of  D^^r,  for 
plaintiffs  in  error. 

Jacob  S.  Schey.  of  Longmont,  and  Both- 
gerber  &  Appel  and  L.  F.  TwitcheU,  all  of 
Denver,  for  defendants  in  error. 

ALLEN,  J.  This  is  a  ault  in  which  the 
principal  relief  sought  la  the  specific  per- 
formance of  an  alleged  contract  to  sell  and 
convey  land.  On  motion  of  defendants  a 
nonsait  waa  granted  against  plaintiffs,  and 
Judgment  waa  thereafter  rendered  for  de- 
fendants. The  plaintiffs  bring  the  cause 
here  for  review. 

Error  la  assigned  to  the  granting  of  the 
nonsuit  The  ultimate  question  of  fact  in- 
volved, 80  far  as  the  motion  la  concerned. 
Is  whether  the  defendant  F.  P.  Woodley. 
who  is  sued  as  the  vendor  under  the  alleged 
contract,  ratified  the  contract  npcm  which 
this  suit  Is  predicated. 

[1]  Hie  contract  In  qnestlon  purports  to 
be  one  between  vendor  and  vendees  of  land. 
The  plalntlffa  are  the  vendees,  and  sue  as 
audi.  On  the  part  of  the  vendor  the  con- 
tract waa  signed  in  the  name  of  the  defend- 
ant F.  P.  Woodley  by  one  J.  T.  Sanderson, 
who  assomed  to  act  as  Woodley's  agent. 
Sanderson  was  not  authorized  to  do  so; 
brace  arises  the  question  of  Woodley's  sub- 
sequent ratiflcatlon  of  the  contract. 

The  contract  provided  for  an  initial  pay- 
ment of  $6,360  to  Woodley,  as  vendor,  by 
plaintiffs,  as  purchasers.  The  plaintiffs  exe- 
cuted their  certified  check  for  that  amount, 
making  the  same  payable  to  F.  P.  Woodley, 
and  delivered  it  to  Sanderson.  Sanderson 
was  not  a  witness.  There  is  no  testimony 
by  him  as  to  what  he  or  Woodley  did  with 
reference  to  the  check.  The  check  returned 
to  the  platntUTs  bank,  having  been  paid  In 


tbe  usual  course.  It  bore  Woodley*B  Indorafr- 
ment,  as  follows; 

"Pay  to  the  order  of  J.  T.  SandcraoB. 

"P.  P.  Woodley." 

On  the  face  of  the  dieck  was  the  merooraik- 
dom: 

"Cash  payment  for  640  acres  of  land." 

The  foregoing  facts  are  substantially  all 
that  was  shown  as  evidence  of  Woodley's  al- 
leged ratification.  It  Is  true  that,  If  a  prin- 
cipal with  full  knowledge  of  all  the  material 
facts  takes  and  retains  the  bmeflts  of  the 
unauthorized  act  of  an  agent,  he  thereby  ratl- 
fles  such  act  (2  O.  J.  493),  but  plaintiffs'  evi- 
dence is  insufficient  to  make  out  a  case  with- 
in thla  rule.  We  ccmcnr  In  tbe  statement  of 
the  trial  Jndge  appearing  In  Oie  record  as 
follows: 

'^ere  is  no  testfanony  here  showing  that  Ifr. 
Woodley  knew  of  die  existence  of  that  con- 
tract or  its  terms.  It  i>  a  matter  of  mere 
conjecture  to  say  that  when  he  indorsed  th» 
check  he  received  the  money,  or  that  he  adopted 
or  ratified  the  contract" 

Aa  a  further  observation,  we  may  add  that 
there  Is  no  evidence  from  which  It  may  be  de- 
termined whether  Woodley  indorsed  tbe  check 
in  the  usual  course  of  accepting  It  or  in- 
dorsed It  merely  that  it  being  a  certified 
check,  might  be  returned  to  and  cabbed  by 
plaintiffs.  There  Is  no  evidence  that  he  re- 
ceived any  benefit  on  account  of  the  check. 
The  trial  court  sitting  without  a  Jury,  waa 
warranted  in  regarding  plaintiffs'  proof  aa 
failing  to  show  Woodley's  ratification  of  the 
contract.  There  was  no  error  In  granting  the 
motion  for  a  nonsuit 

[t]  Error  Is  assigned  to  the  court's  sus- 
taining on  objection  to  allowing  the  plaintiff 
Dudley  D.  Watson  to  testify  as  a  witness. 
The  objection  waa  sustained  on  the  theory 
that  the  witness  was  Incompetent  for  any 
purpose  because  an  adverse  party  was  de- 
fending as  heir  or  legal  represaitative  of  tbe 
defmdaht  F.  P.  Woodley,  who  died  prior  to 
the  trial  of  this  cause.  This  was  error.  The 
plaintiff  woold  be  a  competent  vritneas  against 
other  defendants  who  ore  not  legal  represen- 
tatives or  heirs  and  who  were  presoit  at  the 
trial  in  person  and  bgr  connseL  ^e  witness 
was  not  incompetent  for  all  purposes.  Nes- 
bitt  V.  Swallow.  63  Colo.  194,  164  Paa  U63, 
followed  in  Gabrin  t.  Brister.  65  Oolo.  407, 
177  Pac.  134. 

[3]  The  record  show^  however,  that  thla 
error  waa  harmless,  for  the  reason  that  most 
if  not  all,  of  the  evidence  which  would  have 
been  given  by  the  witness  was  of  fticts  ad- 
mitted by  the  pleadings.  B^irthermore,  the 
other  defendants  were  Intwested  aa  Wood- 
ley's  subsequent  purchasers,  and  proof  of  any 
facts  affecting  them  would  be  bnmaterlal  un- 
less plaintiffs  establish  a  cause  of  action 
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tgalnst  Woodier,  and  this  the?  haTO  not  done- 
The  Judgment  la  affirmed.  The  fonner  opln- 
lon  is  withdrawn,  end  this  substituted  in  lien 
thereof. 

SOOTT,  O.  and  BAXI^T,  not  partteU 
pating. 

BUBKE,     apeea  with  the  conchuioii. 


CITY  OF  HELENA  v.  HELENA  LIGHT  ft 
RY.  CO.    (No.  5033.) 

(Soprome  Ooort  of  Montana.    April  6,  18^ 
Bebearinc  Denied  Jone  6.  1922.) 

1.  Street  raUroails  ^966— QoaiiHuiy  beli  act 
eatitled  to  dlaooitlaoe  part  of  a  qdK  of  Ks 
Oaee. 

A  pToriso,  In  an  ordinance  granting  a  fran- 
diiae  to  a  street  railway  compaa;,  that  it 
afaoold  not  be  reqnired  to  operate  Its  lines  or 
may  "part  or  portion  thereof  at  a  Iobb,"  only 
grants  ponniasion  to  diseonttnoo  tho  entire  sys- 
tem, or  any  entire  unit,  not  any  part  of  a 
unit. 

2.  Franchises  Grant  of  franohlse  oon- 
etmod  strictly  against  grantee. 

Grants  by  the  government  of  rights,  priv- 
fleges,  and  franchises  are  constmed  most 
strongly  against  tbe  grantee  and  moat  strictly 
In  favor  of  the  pabUe. 

5.  Franohlsss  ^s>3— Publlo  ntillty  oaanot  be  re- 
paired to  operate  at  a  loss. 

A  pablic  utility  cannot  be  compelled  to  op- 
crate  its  entire  business  or  a  branch  there- 
of at  a  loss,  in  absence  of  a  statute  or  contract 
requiring  It  to  do  so. 

4.  Fraiehlsao  •»t— Grant  and  aaoeptaaoe  ef 
fraaehlse  eonstltate  eeatrkoL 
A  grsnt  of  a  frandiiss  and  Its  accsptanca 
constitato  a  contract 

6.  Msniclpal  oorperatloos  «=»7I— Franohlso  of 
street  railway,  subject  to  regulatory  power  of 
sUto. 

Although  the  accepted  franchise  of  a  street 
nflway  company  from  a'  city,  constitutitig  a 
eontract,  purports  to  require  tbe  ctHnpany  to 
eperate  its  line  for  the  entire  term  of  the  fran- 
eliise,  irrespective  of  loss,  the  city's  right  to 
enforce  that  reqi^ement  by  injunction  is  sob- 
ject  to  the  power  of  the  state,  through  the  Pub- 
lic Service  CommiBsion,  to  relieve  the  company 
therefrom,  notwithstanding  Const,  art.  15,  S 
12,  requiring  the  consent  of  locsl  authorities 
of  the  dty  for  the  construction  of  a  street  rail- 
road  therein. 

e.  CoBstltatleaal  law  «s>l2l  (2)— City  oontraots 
net  wltUa  provision  as  to  Inpalrmont  of  oon- 
traots. 

A  city  cannot  asaert,  aa  against  the  state, 
that  its  contracts  are  protected  by  the  Inhibi- 
tion of  tbe  federal  Constitutioa  against  im- 
pairment  of  the  obligation  of  contracte. 


7.  Munlolpal  corporations  4s>7l— •Regslatofy  - 
power  of  state  not  surrendered  by  ooatraot 
of  city  with  public  utility  corporation. 

'While  a  state  may  preclude  itself  from 
exercise  of  its  restrictive  power  over  the  con- 
tracta  of  a  municipality  by  authorizing  it  to  con- 
tract with  a  public  utility  for  a  given  service 
for  a  definite  period,  tbe  courts  will  not  rec- 
(^ise  such  surrender  of  power,  unless  on- 
mistahabiy  expressed  to  be  intended  by  the 
Legisiatnre,  or  necessarily  to  bo  implied  from 
powers  expressly  granted. 

8.  Constitotlonal  law  4=»I34— OeaenJIy  stat* 
ute  empowering  city  to  make  ooatraots  Dot 
construed  aa  permitting  city  to  aiake  oon- 
traots inviolable  against  states 

A  general  statute,  such  as  Rev.  Codes  1921, 
§  6039,  conferring  on  a  city  the  power  to  au- 
thorize the  construction  and  operation  of  street 
railroads,  grant  rights  of  way  to  such  rail- 
roads, and  regulate  them,  and  authorizing  the 
city  to  malce  contra<^s  necessary  to  carry  out 
the  powers  granted,  will  not  be  construed  as 
empowering  the  city  to  make  contracts  inviola- 
ble against  the  state. 

9.  Constitutional  law  <t=>l34— Ordlnanoe  pro- 
vIsioDS  beld  not  to  relate  to  proporfy  rights 
free  from  legislative  control. 

Provisions  in  a  city  ordinance  requiring  a 
street  railroad  company  to  pave  the  streets 
between  its  tra<^s  and  to  sell  commutation  tick- 
ets, and  that  cars  make  a  minimum  number  of 
trips  daily  between  designated  hours,  do  not 
relate  to  property  rights  which  are  beyond  leg- 
islative control. 

Appeal  from  District  Oonrt,  Lewis  and 
OiRtk  Countr;  A.  J.  HorAy,  Judge. 

Suit  by  the  City  of  Helena  against  tlw 
Helnu  lS&.t  4  BaOvay  Omnpany.  BYom 
a  judgment  for  defendant,  plalntUt  aKteala. 
Beversed  and  ranandedL 

E.  C.  Day  and  H.  O.  Mdnttre^  both  of 
Helena,  for  appellant, 

Gunn,  Rascb  ft  Hall,  of  Hdena,  for  re- 
spondent. 

HOLLOWAY,  J.  On  April  4, 1901,  the  dty 
council  of  Helena  enacted  Ordinance  491,  by 
the  terms  of  which  there  was  granted  to 
George  M.  Brill  and  his  associates,  succes- 
sors and  assigns,  the  right  to  acquire,  con- 
struct, operate,  and  maintain  a  street  rail- 
way system  over  and  upon  the  streets  and 
avenues  of  tbe  dty  then  occupied  by  the 
tracks  of  the  Helena  Power'  ft  Ught  Com- 
pany, which  streets  and  av^u^  were  par- 
ticularly mentioned,  and  in  addition  thereto 
the  right  to  use  "such  other  streets  and  ave- 
nues as  may  hereafter  be  deemed  needful 
by  said  grantee  for  the  conduct  of  his  said 
street  railway  business,  upon  written  appli- 
cation therefor,  by  and  with  the  consent  of 
a  majority  of  the  members  of  the  city  coun- 
cil." The  franchise  was  granted  for  the 
period  of  25  years,  fixed  a  schedule  of  fares, 
'  a  minimum  number  of  trips  to  be  run  daily 
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and  the  royalty  to  be  paid  by  the  grantee 
to  the  dty.  It  proTlded,  also,  for  accept- 
ance in  writing  and  for  forfeiture  for  non- 
user.  Other  proTisioitB  will  recelTe  consid- 
eration later. 

The  defendant  Helena  Light  &  Railway 
Company  succeeded  to  all  the  rights  granted 
and  became  subject  to  all  the  liabilities  im- 
posed by  the  ordinance,  and  in  1906  applied 
in  writing  to  the  city  council  for  permission 
to  change  one  of  its  lines  by  abandoning  the 
use  of  Clark  street  and  small  portions  of 
other  streets  and  by  constructing  and  operat- 
ing the  line  upon  Lawrence  street,  a  portion 
of  Harrison  avenue,  and  a  portion  of  Knight 
street  thereby  again  completing  the  unit 
whi<^  Is  designated  the  Kenwood  Line.  To 
this  application  the  council  responded  by  en- 
acting ordinance  619,  which  expressed  the 
council's  consent  to  the  abandonment  of  the 
designated  parts  of  the  old  line  and  to  the 
construction  and  operation  of  the  new  Une, 
fixed  the  time  for  the  removal  of  the  old 
track  and  the  construction  of  the  new  parts, 
and  provided  for  an  indemnity  bond  and 
for  an  acceptance  of  the  terms  of  the  ordi- 
nance. Other  provisions  will  be  referred  to 
later. 

Acceptance  of  the  terms  of  the  ordinance 
was  filed  with  the  city,  the  designated  chang- 
ed In  the  line  were  completed,  and  the 
line  as  thus  changed  has  since  been  operated. 
Early  In  1921  the  railway  company  indi- 
rated  its  Intention  to  abandon  that  [wrtion 
of  the  Kenwood  Line  from  the  intersecUoQ 
nf  Park  avenue  and  Lawrence  street  to  Ken- 
wood, and  to  remove  its  tracks  and  appli- 
ances from  the  streets  and  avenues  occupied 
liy  them.  To  prevent  such  action,  this  suit 
was  Instituted,  and  a  temporary  Injunction 
secured.  Upon  final  hearing  a  permanent 
injunction  was  denied,  and  a  judgment  en* 
tered  dismissing  the  complaint.  From  that 
judgment  this  appeal  is  prosecuted. 

[1]  It  Is  the  contention  of  the  railway 
company  that  Its  right  to  abandon  the  por- 
tion of  the  Kenwood  Line  in  question  was 
expressly  reserved  to  It  In  that  portion  of 
Ordinance  401  which  reads  as  follows: 

"But  It  is  further  understood  and  agreed  that 
nothing  in  this  ordinance  contained  shall  be 
taken  or  construed  as  requiring  the  grantee  to 
contlnDe  Uie  operation  of  said  railway  linea  or 
any  part  or  portion  thereof  at  a  Iobb." 

The  language  of  this  reservation  Is  not 
well  chosen  and  the  meaning  is  somewhat 
obscure.  In  the  granting  portion  of  the  or- 
dinance, each  of  the  lines  coistitutlng  the 
defendant's  railway  system  la  described  mi- 
nutely ;  the  Kenwood  Line  as  commencing  at 
the  car  bam,  Cutler  and  Main  streets,  then 
traversing  certain  designated  streets  and 
avenues  to  the  city  limits.  Does  the  reser- 
vation above  autliorlze  the  railway  company 
to  abandon  a  part  of  one  unit,  or  is  it  to  be 
understood,  as.  graBtlng  permission  to  aban* 


don  the  entire  system  or  any  entire  line 
comprised  in  the  system?  That  the  latter 
la  the  correct  interpretation  of  the  provision 
we  entertain  no  doubt. 

[2]  It  is  a  rule  of  universal  application 
that,  In  all  grants  by  the  government  to  In- 
dividuals or  corporations  of  rights,  privi- 
leges, and  franchises,  the  words  are  to  be 
taken  most  strongly  against  the  grantee,  and 
one  who  claims  a  franchise  or  privilege  in 
derogation  of  the  common  rights  of  the  put>- 
llc  must  be  able  to  establish  his  claim  by  a 
grant  clearly  and  definitely  expre^ed  and 
be  cannot  enlarge  it  by  doubtful  or  equivocal 
provisions  or  probable  Inferences.  12  R.  C. 
h.  194.  If  the  grant  Is  susceptible  of  two 
meanings,  one  restricting  and  the  other  en- 
larging the  powers  under  the  franchise,  that 
construction  will  be  adopted  which  works 
the  least  harm  to  the  public.  Blair  v.  Chi- 
cago, 201  U.  S.  400,  26  Sup.  Ct.  427,  50  L.  Ed. 
801.  In  Holyoke  Co.  v.  Lyman,  15  Wall.  500, 
21  L.  Ed.  133,  the  Supreme  Court  of  the 
United  States  expresses  the  role  as  follows : 

"Whenever  privUegea  are  granted  to  a  cor- 
poration, and  the  grant  comes  under  revision 
in  the  courts,  such  privileges  are  to  be  strictly 
construed  against  the  corporation  and  in  fa- 
vor of  the  public,  and  •  *  *  nothing  passes 
but  what  is  granted  in  clear  and  explicit  terms. 
Whatever  is  not  unequivocally  granted  in  such 
aeu  is  taken  to  have  been  withheld." 

Many  ot  the  decided  cases  afflrmli^  the 
nOe  as  here  stated  will  be  found  dted  in  the 
notes  in  26  0.  J.  1031,  1032.  A  cog^t  rea- 
son for  the  rale  is  stated  in  Blair  t.  Chicago, 
above,  as  follows : 

"It  ifl  matter  of  common  knowledge  that 
grants  of  this  character  are  usually  prepared 
by  those  interested  in  them,  and  submitted  to 
the  Legislature  with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privileges 
which  they  are  willing  to  give.  This  ii  one 
among  many  reasons  wl^  they  are  to  be 
strictly  construed." 

That  the  railway  company  Itself  under- 
stood the  reservation  in  the  sense  here  in- 
dicated Is  evidenced  by  the  fact  that  npmi 
the  bearing  in  the  court  below  the  testimony 
Introduced  by  it  in  support  of  the  defmse 
that  the  line  could  be  operated  only  at  a 
loss  related  to  the  line  In  its  entirety,  and 
not  to  the  particular  portion  sought  to  be 
abandoned,  and  common  sense  would  seem  to 
indicate  clearly  that  under  pracUcally  any 
conceivable  circumstances.  It  would  be  Im- 
possible for  the  railway  company  to  show 
that  operation  of  any  particular  sectioa  of 
the'llne  would  necessarUy  result  in  loss.  In 
our  opinion,  it  Is  a  fair  construction  of  the 
reservation  that  tt  was  intended  only  to  au- 
thorize the  discontinuance  of  any  unit,  the 
operation  of  which  entails  a  loss,  and  that 
it  was  never  Intended  to  permit  the  aban- 
donment of  a  part  of  one  entire  line.  But, 
if  the  langu^  employed  In  the  reservation 
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la  Buac^Uble  of  two  cWBtnictions,  tben  It 
Is  incnmbent  apon  us  to  adopt  tbe  interpre- 
tation most  favorable  to  tlie  pablle.  Under 
ttiia  oonstroctloa  It  becomes  Immaterial 
irtketber  br  the  mactment  of  Ordinance  619 
it  ms  intended  to  grant  a  new  franchise,  or 
0ttl7  a  permit  to  exercise  the  f  rancblse  grant- 
ed the  language  quoted  first  above  from 
Ordinance  ^1.  In  other  words,  it  Is  Imma- 
tttrlal  vrhether  we  have  for  consideration 
two  omtncta,  «c  one  contract  modified  by 
the  acceptance  of  the  later  ordinance. 

[M]  It  Is  now  settled  beyond  controrer^ 
Out  a  public  utility  cannot  be  compelled  to 
operate  Its  oitire  business,  a  branch  of 
its  business,  at  a  loss,  in  the  absence  of  a 
statute  or  contract  reaoirtng  it  to  do  so. 
Brooks  Scanlan  Co.  t.  BaUroad  Commission, 
2S1  V.  B.  896.  40  Sup.  Ct  18S.  64  L.  Ed.  828; 
P.  U.  B.  19aoa  679;  BnUoA  t.  Blorida,  etc., 
264  U.  S.  518.  41  Sup.  Ct  193,  66  L.  SSd.  880. 
It  Is  equally  weU  settled  that  a  grant  of  a 
franchise  and  its  aocet^ance  constltnte  a 
contract  (State  ex  t«L  BUUngs  Billings 
Gas  Co..  8S  Hont  102.  173  Pac.  700).  and  It 
Is  the  c(mtentlon  of  the  city  that  tt  has  a 
contract  with  the  railway  company,  evidenced 
by  the  franchise  under  which  the  Kenwood 
Line  was  constructed  and  has  since  been 
operated,  which  Imposes  upcm  the  (rantee 
die  obligation  to  operate  tiie  line  tot  the  en- 
tire term  Ot  Oie  franchise,  Irre^ectlTe  of  the 
queatlan  of  loss.  In  a  qualified  sense  this 
cont«iti<m  may  be  granted  In  the  first  in- 
stance; but  it  does  not  f(fllow  tlut  the  dty 
Is  entlUed  to  a  permanent  Injunction.  Ques- 
tions concerning  the  rights  which  a  dty  may 
acquire  in  its  proprietary  capacity  are  not 
here  InTolred.  The  grant  of  a  franchise  is 
dlsOnetly  an  act  of  goremmait— the  parting 
of  a  prerogative  belonging  to  the  supreme 
governmental  authority  (26  C.  7.  1018).  and 
under  our  system  that  authority  la  lodged 
In  the  l^slatlve  department  (Galifomia  v. 
Central  Pac.  B.  Co.,  127  U.  S.  1,  8  Sup.  Ct 
1073,  82  li.  Ed.  150).  The  distinction  be- 
tween a  franchise  to  operate  a  street  railway 
system  and  municipal  contracts  for  street 
lighting  or  water  service  Is  pointed  out  in 
State  V.  Des  Moines  City  By.  Co.,  169  Iowa, 
259,  140  N.  W.  437. 

A  city  Is  but  a  political  subdivision  of  the 
state  for  governmental  purposes,  owing  its 
very  existence  to  the  legislative  will,  and 
oipable  of  exercising  only  such  powers  as 
are  granted,  either  directly  or  by  necessary 
Implication.  City  of  Helena  v.  Kent,  32 
Mont  270,  80  Pac.  258,  4  Ann.  Cas.  23S. 
Primarily,  the  power  to  grant  a  franchise 
reste  exdusively  In  the  liCgisIatore  (State  v. 
Monroe.  40  Wash.  645,  82  Pec  888  ;  26  C  J. 
1024).  and  though  It  may  be  doubted  wheth- 
er snob  iK)wer  can  be  delegated,  It  Is  recog- 
nized generally  that  a  franchise  may  be  de- 
rived from  the  state  indirectly  through  the 
agenqf  which  it  may  dei^ate  for  that  pur- 


pose (Western  Union  TeL  Go.  v.  Burlburt,  88 
Or.  633.  163  Pac  1170;  State  v.  East  Fifth 
St  By.  Co.,  140  Mo.  680.  41  S.  W.  955,  38  L. 
R.  A.  218,  e2  Am.  SL  Bep.  742;  Skaneatelea 
Water  Works  Co.  v.  Skaneateles,  161  N.  Y. 
164.  66  N.  D.  662,  46  li.  B.  A.  687).  and  when- 
ever a  dty  assumes  to  grant  a  franchise,  it 
acte  merely  as  the  agent  of  the  state,  and 
this  is  true  in  this  Jurisdiction,  notwithstand- 
ing section  12.  artlde  16,  of  our  Constitution, 
inovtdes: 

"No  street  or  other  railroad  shall  be  con- 
structed within  any  dty  or  town  without  the 
consent  of  the  local  antiioritles  having  eontrd 
of  the  street  or  highway  proposed  to  be  occn- 
^ed  by  such  street  or  (Aher  rsUroad." 

Our  constitutional  provisions  are  llmlte- 
tlons  upon,  and  not  grants  of,  power,  and 
generally  tiiey  are  limitations  upon  legisla- 
tive action.  Section  12  does  not  grant  any 
right  or  power  to  a  dty  or  town.  In  the 
absence  of  that  restriction,  the  Legislature 
could  grant  a  franchise  directly  to  a  street 
railway  company  to  occupy  and  use  a  city's 
streets  upon  such  terms  as  the  lawmakers 
saw  fit  to  exact,  and  that,  too,  without  con- 
sulting the  city  authorities,  and  In  utter  dis- 
regard of  their  expressed  op[>osltlon.  The 
presCTce  of  that  provision  In  our  Constitution 
does  not  modify  the  prlndple  that  the  grant 
of  a  franchise  proceeds  from  the  liCgislature. 
New  York  City  v.  Bryan,  196  N.  Y.  158,  89 
N.  E.  467.  It  only  provides  that  a  grant 
from  the  Legislature  shall  not  be  effective 
without  ttie  consent  of  the  local  authorities, 
but  it  does  not  withhold  from  the  Legisla- 
ture the  power  to  say  upon  what  terms  the 
franchise  shall  be  enjoyed.  City  of  Denver 
V.  Merdiants'  Trust  Co..  201  Fed.  790, 120  G. 
C.  A.  100. 

[6,  71  If,  then,  the  right  of  the  dty  to  grant 
this  franchise  was  subject  to  legislative  re- 
striction, as  we  bold  that  it  was,  the  dty 
cannot  remove  such  right  from  the  power  of 
state  regulation  and  control  by  merely  desig- 
nating the  accepted  franchise  a  contract  for 
the  contraM  carries  with  it  all  the  Infirmities 
of  the  subject-matter.  Hudson  County  Wa- 
ter Co.  V.  MeCarter.  209  U.  S.  340,  28  Sup. 
Ct.  529,  52  L.  Ed.  828,  14  Ann.  Cas.  560. 
Neither  can  the  dty  insist  that  its  contract 
with  the  railway  company  is  Inviolable,  pro- 
tected by  the  contract  clause  of  the  federal 
Ccmstitutlon  or  by  section  11,  art.  3,  of  our 
stote  Constitution.  Speaking  generally,  a 
munldpal  corporation  does  not  stend  in  a 
position  to  assert  as  against  the  state  the 
benefit  of  the  constitutional  provision  against 
the  impairment  of  the  obligation  of  con- 
tracts. (New  Orlesns  v.  New  Orleans  tVater 
Works  Co.,  142  U.  S.  798,  12  Sup.  Ct  142,  35 
L.  Ed.  943),  although  the  state  may  predude 
itself  from  exercising  ite  reserve  power  by 
authorizing  the  mnnidpall^  to  ccmtract  with 
a  public  utility  for  a  given  service  for'  & 
definite  period. 
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[t]  Since,  however,  tbe  effect  of  such  a 
grant  of  authority  to  the  city  la  to  extln- 
guish  pro  tanto  a  goremmental  power  of 
'first  Importance,  the  courts  will  not  indulge 
the  presumption  that  trach  surrender  of  pow- 
er has  been -made,  unless  the  l^slatire  In- 
tention is  expressed  in  clear  and  unmis- 
takable language,  or  Is  necessarily  implied 
from  the  powers  expressly  granted,  and  all 
doubts  will  be  resolved  In  favor  of  the  con- 
tinuance of  the  power  in  the  state.  State  ex 
rel.  Billings  v.  Billings  Gaa  Co.,  above.  A 
general  statute  conferring  upon  the  city  the 
authority  to  regulate  public  utilities  will 
not  be  construed  to  empower  the  municipali- 
ty to  make  contracts  Inviolable  as  against 
the  state.  This  doctrine  has  been  Invoked 
most  frequently  In  rate-making  cases,  but 
upon  principle  it  applies  equally  to  other 
matters  of  regulation  and  control.  For  an 
elaborate  discussion  of  the  rule,  reference 
Is  made  to  the  notes  in  8  A.  L.  B.  730,  where 
the  numerous  decided  cases  are  cited  and  an- 
alyzed. 

Counsel  for  the  city  direct  our  attention  to 
Quinby  v.  Public  Service  Commission,  223  N. 
T.  244,  119  N.  E.  433,  3  A.  L.  B.  685,  Inter- 
urban  Railway  Co.  v.  Public  Utilities  Com- 
mission, 98  Ohio  St.  287,  120  N.  E.  831,  8  A. 
li.  R.  606,  and  Cincinnati  v.  Public  Utilities 
Commission,  98  Ohio  St.  320,  121  N.  E.  688, 
3  A.  L.  R.  706,  and  they  might  have  included 
Vlrgink-Western  P.  Co.  v.  Clifton  Forge. 
125  Va.  469,  99  S.  B.  723,  9  A.  L.  B.  1148,  aU 
to  tbe  efFect  that  the  state,  through  Its  public 
utilities  commission,  Duy  not  change  an  ex- 
isting rate  agreed  upon  between  the  public 
utility  and  the  municipality.  The  Ohio  and 
Virginia  courts  ground  their  opinions  upon 
express  provisions  of  the  Constitution  or 
statute  deemed  controlling,  and  acknowl- 
edge that  the  overwhelming  weight  of  au- 
thority sustains  the  view  heretofore  ex- 
pressed, while  the  New  York  court  held  only 
that  the  Legislature  had  not  conferred  upon 
the  c<mimisslon  tbe  power  It  sought  to  exer- 
cise. The  Quinby  Case  was,  however,  greaUy 
modified,  If  not  overruled,  in  State  ex  reL 
South  Glens  Fails  v.  New  York  Public  Serv- 
ice Commission,  225  N.  T.  216.  121  N.  B.  777. 

Our  statute  (section  &039,  B.  C.  M.  1921) 
eonf mi  upon  a  mnntcipaUty  power : 

"To  license  and  authorlKe  the  coDBtmction 
and  operation  of  street  railroads,  and  require 
them  to  conform  to  the  grades  of  the  street  as 
the  same  are  or  may  be  estaUished.  •  *  * 
To  grant  the  right  of  way  throng^i  the  streets, 
avennes,  ud  other  property  of  a  dty  or  town 
for  tbe  purpose  of  street  or  other  raOroads 
and  to  regulate  the  running  and  mauagement  of 
the  same,  and  compel  the  owner  of  such  street 
or  other  railroads  to  keep  the  street  in  repair 
when  occupied  by  such  street  or  other  rail- 
road. *  *  *  To  make  any  and  all  contracts 
necessary  to  carry  into  effect  the  powers  grant- 
ed by  this  title  and  to  provida  im  tht  manner 
of  executing  the  same.** 


Whether,  in  view  of  tbe  provlalona  of  see* 
tion  5,  art.  15,  of  out  Constitution,  the  Leg- 
islative Assembly  could  del^ate  to  a  moni- 
cipality  authority  to  grant  a  franchise  to  a 
street  railway  company,  the  acceptance  at 
which  would  ctmstitute  a  contract  Inviolable 
as  against  the  state,  we  need  not  stop  to  de- 
termine. For  all  purposes  of  this  appeal  It 
Is  sufficient  to  say  that  in  our  opinion  tt 
has  not  attempted  to  do  so.  The  only  au- 
thority claimed  by  the  dty  to  cou:pel  the 
railway  company  to  operate  the  Koiwood 
Line  during  the  entire  period  covered  by  the 
franchise  rests  in  contract,  which,  as  we 
have  diatermlned,  is  not  Inviolable  as  against 
the  state.  It  follows  that  the  state  may, 
through  the  Public  Service  Commission,  re- 
lieve the  railway  company  of  the  bovdai  tbns 
imposed.  Worcester  v.  Worcester  Consoli- 
dated Street  B.  Co.,  196  U.  S.  539,  25  Sup. 
Ct  327,  49  L.  Ed.  591.  And  this  condusion 
does  not  impinge  upon  the  right  of  tbe  In- 
habitants of  a  municipality  to  a  measure  of 
self-government  wlUi  respect  to  matters  of 
purely  local  concern.  The  streets  of  a  dl? 
are  public  highways  (section  1612,  B.  O.  H. 
1921),  and  though  the  city  Is  dkarged  with 
the  duty  of  keeping  them  in  repair,  and  the 
cost  of  maintenance  Is  imposed  upon  tbe 
dty,  nevertheless  Jurisdiction  over  them  is 
primarily  In  the  state,  and  the  dty  acts  with 
respect  to  them  subject  to  the  graeral  laws 
of  the  state  (State  ex  rel.  T^ephone  Co.  t. 
Red  Lodge,  30  Mont  338,  76  Pac.  758). 

[t]  Our  attention  Is  directed  by  counsd 
for  the  dty  to  provisions  contained  in  Ordi- 
nance 619,  either  directly  or  by  appropriate 
reference  to  the  general  ordinance  of  the 
dty,  and  particular  reference  is  made  to  the 
provisions  requiring  the  railway  company  to 
pave  the  streets  between  Its  trails  and  to 
sell  commutation  tickets,  and  to  the  provi- 
sion that  tbe  cam  shall  be  required  to  make 
a  mlnlmnm  number  of  trips  dally  between 
designated  hours;  but  the  rights  referred  to 
do  not  GonsUtnte  prcq^rty  rights  beyond  ic^ 
islatlTB  eontroL  Worcester  t.  Wonxster 
Consolidated  Street  B.  Cow,  above;  Dnbnqae 
Elec  Ca  t.  X>nbnaa^  260  Fed.  853, 171  C  C. 
A.  219, 10  A.  Zi.  R,  485.  It  Is  our  conclusion 
that  the  state  may,  tbrou^  the  PabUe  Serr- 
Icft  Commission,  relieve  the  railway  cranpeny 
of  its  contract  obligation  to  operate  tlie  Ken- 
wood Line,  (w  a  part  of  it,  during  tlie  entire 
period  covered  by  tbe  franchise,  bat  that, 
until  the  state  has  ac^ed  In  the  iiremise^ 
the  obligatUm  Is  a  continuing  one^  which 
the  city  is  entitled  to  have  disdiarged.  Thla 
bdng  a  salt  In  equity.  Jurisdiction  over  tbe 
subject-matter  should  )>e  retained  anta  final 
disposition  upon  the  merits. 

It  Is  ordered  that  the  Judgment  be  re- 
versed and  the  cause  rananded  to  the  dis- 
trict court,  with  directions  to  grant  an  In- 
terlocutory injunction  restraining  the  defad- 
ant.  Its  agents,  servantSi  and  employee,  from 
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dlscontlnalng  the  portion  oC  fhe  Kenwood 
Line  in  question  until  sucb  time  (If  at  oU) 
as  tbe  Pnbllc  Service  Commission  aball  grant 
authority  for  such  dlacontlnuance,  and  to 
retain  jurisdiction  over  the  controversy  for 
a  rea8<HiabIe  time,  until  application  is  made 
to  tbe  commlnlon  and  action  bad  thereon. 
Reversed  and  rananded. 

BBANTLY,  C.  J.,  OOOPEE  and  GAMIN, 
JJ..  and  H.  H.  BWINO,  Dlatrict  Judge  (■it> 
ting  in  place  of  I^YNOLDS,  dlaqnallfled), 
CfHftcur. 


(«S  Hobt.  337) 

FLYNN  et  al.  v.  POINDEXTER  ft  ORR 
LIVESTOCK  CO.  at  al. 
(No.  4766.) 

(Buvrerae  Oonrt  of  Montana.  Uay  16»  1922.) 

I.  Trial  ^139(1)— Whether  there  Is  sabstan- 
till  evidence  to  support  plaintiff's  oase  Is 
qaestlon  for  the  oourt. 

Under  Rev.  Codes  1921,  S  9817,  providing 
for  a  dismissal  or  Donsalt  for  failure  of  proof. 
Aether  there  is  substantial  evidence  In  support 
0l  plalntUTs  case  is  atvays  a  qnestion  of  law 
lor  tbe  court 

Z.  Trial  $=»I39<I)— Competent  evidenoe  must 
be  prodBced  of  all  neoessary  facts  to  prevent 
■easvlt 

While,  on  motion  (or  a  nonsuit,  ercry  fact 
Is  .deemed  proved  which  ^e  evidence  tends  to 
establish  and  must  be  viewed  In  the  li^t  most 
favorable  to  plaintiff,  yet  competent  evidence 
must  be  produced  of  all  facta  necessary  to  a 
recovery  upon  which  the  Jury  can  base  a  rea- 
sonably reliable  conclusion^  and  nothing  can  be 
left  to  mere  conjecture. 

S.  Animals  «=>t 4— Evidence  held  Insnfllolent  to 
make  oase  for  driving  cattle  from  range. 

In  an  sction  for  driving  plaintifTs  cattle 
which  were  ranning  on  the  range  on  the  public 
domain  to  a  point  near  bis  inclosed  field  and 
leaving  them  without  feed  or  pasture,  causing 
them  to  break  into  plaintiff's  grain  field  and  de- 
stroy the  crop,  evidence  fteld  insufficient  to 
support  the  allegations  that  the  cattle  were 
driven  without  food  or  pasture,  that  plain- 
tUTs  fence  was  torn  down  by  defendants,  or  to 
Atm  bow  tbe  cattle  got  Into  the  inclosed  fields. 

4.  Aalaali  «s»l4— Bardea  of  Issae  ef  proxi- 
mate eaace  ef  Injary  by  cattle  drivea  from 
ru|t  la  m  ptaiatw. 

In  an  action  for  driving  plaintiPs  cattle 
from  the  range  on  the  public  domain  and  leav- 
ing diem  near  his  inclosed  fields  into  which 
ttey  broke,  the  burden  of  proof  rested  on  plain- 
tiffs to  prove  that  tbe  driring  of  the  cattle  by 
defendants  was  tbe  proximate  cause  of  the  in- 
jury and  damage  complained  of. 

8.  Animals  «a»l4— Driving  eattle  from  range 
■et  actloaaUe  wlthoat  caual  oeaaeMIn  bo- 
twoen  act  aad  lojary. 
To  support  a  recovery  for  driving  plaintifl*s 
csttle  from  the  range  on  the  public  domain  leav- 
liig  them  near  hit  iodosed  fields  into  which 
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they  broke,  destroying  the  crop,  there  must  be 
a  causal  connection  between  tbe  negUgenee  al- 
leged and  the  injury. 

Appeal  from  District  Court,  Beaverhead 

County;  Wm.  A.  Clark,  Judge. 

Action  by  Thomas  Flynn  and  another 
against  the  Polndexter  &  Orr  Livestock  Com- 
pany and  another.  From  a  Judgment  of 
nonsuit,  plaintiffs  appeal.  Affirmed. 

Walsh,  Ncdan  ft  ScaUon,  of  Helena,  for 
appellants. 

Callaway  ft  GaUaway.  of  DUlon.  for  »■ 
spondenta. 

QALIBN,  J.  This  Is  an  action  to  recover 
92400,  alleged  damages  for  the  Injury  and 
destruction  of  certain  grain  In  shock,  be- 
longing to  plalntUTa,  on  their  land,  by  rea- 
son of  a  large  numbtt  of  cattle  bre^lnc  Into 
plaintUfii*  indoned  grain  fltid,  feeding,  and 
tramping  upon  snch  crc^ 

It  aioeaia  that  tbe  plaintlfl  Rutledge 
leaned  from  bin  coplalntlff  certain  lands  in 
tbe  valley  of  tbe  Blacktall  Deer  creeks 
BeaveAead  county,  Mont,  ^UxHk  were  In- 
dosed  by  fence,  160  acres  of  which  were 
planted  in  oats;  that  sodi  grain  crop  grown 
thereon  bad,  <ai  the  ,  dates  onnplatned  oJ^ 
Nomnber  3  to  IBIS*  been  barveeted  and 
shocked;  and  that  tbe  crt^  was  owned  Jdn^ 
ly  by  the  plaintifb.  The  defendant  corpora- 
tion also  owned  lands  In  tbls  val^,  and  was 
at  the  time  engaged  In  the  buslnees  of  rais- 
ing cattle,  horses,  and  sheep;  the  plaintiff 
Flynn  conducting  ilka  bnetnessL  About  12 
miles  from  the  lands  owned  by  tbe  plaintiff 
JTlynn  and  contiguous  to  lands  owned  by  tbe 
d^endant  company,  there  was  a  body  of  un- 
Borveyed  pnbllc  domain,  open  for  the  use 
of  tbe  public  In  stock  grazing;  and  that  on 
tbe  3d  day  of  November,  1918,  there  were 
grazing  thereon  cattle  In  large  number  be- 
longing to  the  plaintiff  Flynn,  to  the  de- 
fendant company,  and  to  other  residents  of 
Blacktall  I>eer  Creek  Talley.  Bert  Orr  was 
employed  by  the  defendant  company  and 
was  one  of  Its  directors  and  Its  manager, 
and  on  the  date  mentioned  It  Is  alleged  that 
the  defendants,  being  desirous  of  excluding 
from  such  public  domain  cattle  other  than 
those  belonging  to  the  defendant  company, 
drove  off  the  range,  where  they  were  pastur- 
ing, such-  cattle  to  the  number  of  about  1,200 
bead,  tbe  property  of  the  plaintiff  Flynn 
and  others,  against  tbe  will  of  the  owners 
and  without  their  consent,  and  ovet  pro- 
test, and  moved  them  a  distance  of  IS  miles 
along  the  public  highway  without  feed  or 
pasture,  during  the  prevalence  of  a  snow- 
storm, leaving  them  In  a  hungry  condition 
on  a  portion  of  the  plaintiff  Flynn's  land, 
adjacent  to  tbe  field  where  tbe  grain  har- 
vested and  shocked  was  injured  and  destroy- 
ed by  them.   It  Is  alleged  that  the  defendant 


4fe3»For  other  osass  sst  same  tople  siMl  KOT-NUHBBR  in  all  K«r-Numbsred  Olgssts  sad  IndaxM 


Digitized  by  Google 


342 


207  PAOIFIC  REPORTEE 


(Uont. 


knew,  or  in  the  exercise  of  reasonable  care 
sbould  have  Imown,  that  the  catQe,  left  hi 
the  hungry  condition  in  which  they  were, 
would  break  Into  the  field  of  grain  belonging 
to  plaintiffs;  that  they  were  by  the. defend- 
ant 80  left  wltliout  advice  to  the  plaintiff 
as  to  their  presence ;  and  that,  on  the  night 
of  the  4th  of  November  and  the  morning  of 
the  6tb,  they  broke  into  the  Inclosnre  con- 
taining the  grain,  and  ate  up  and  destroyed 
about  35  acres  of  grain. 

By  answer  filed,  the  defendants  admitted 
the  corporate  existence  of  the  defendant 
company;  that  the  defendant  Bert  Orr  was 
in  Its  employ  and  at  the  time  was  Its  man- 
ager and  a  memlwr  of  Its  board  of  directors. 
D^nrther  it  Is  admitted  that  the  plaintiff 
Flynn  and  the  defendant  company  were  the 
owners  of  large  numbers  of  cattle ;  that  the 
plaintiff  Flynn  owned  lands  adjacent  to  the 
lands  of  the  d^endant  company;  and  that 
contiguous  to  some  of  the  lands  owned  by 
the  defendant  company  "there  Is  a  body  of 
unsnrveyed  public  land  open  to  the  public 
without  pay  for  grazing  stock."  All  other 
allegationB  of  idalntlffs*  complaint  are  de- 
nied. By  way  of  fecial  defense  it  Is  alleged 
that,  at  the  time  stated  In  plaintlfh'  com- 
plaint, the  plaintiff  Flynn  and  one  Pat  Laden 
were  holding,  In  charge  of  their  herders 
and  employees,  about  1,200  head  of  cattle  in 
the  valley  of  Oie  Bla<^taU  Deer  creek,  and 
attCTiptli^  to  pasture  than  npm  about  800 
acres  of  public  domain,  irtilch  was  wholly 
Insufflcient;  that  tbey  were  ao  carelessly 
and  negligently  herded  that  they  were  per- 
mitted to  break  through  the  fences  inclosing 
the  lands  of  the  defoidant  company,  to  orer- 
run  the  same,  and  feed  off  the  grass  grow- 
ing thereon ;  that  the  defendants  demanded 
of  the  plaintiff  Flynn  that  he  take  care  of 
such  cattle  and  inrerait  trespass  by  them 
on  lands  belonging  to  the  defendant  company, 
which  the  plaintiff  Flynn  failed,  neglected, 
and  refused  to  do.  < 

It  is  then  allied  by  defendants,  by  way 
of  "full  and  complete  defense": 

"That  being  otherwise  unable  to  protect  the 
fences  and  lands  of  the  defendant  company 
from  the  encroachments  of  said  cattle,  these  de- 
fendants, as  they  had  a  right  to  do,  gathered 
np  said  cattle  so  bring  in  the  charge  of  said 
plaintiff  and  those  acting  in  conjunction  with 
him,  and  drove  the  same  down  the  county  road 
through  the  valley  of  Black  Tail  Deer  creek,  a 
distance  of  some  10  miles,  and  left  the  same 
near  the  premises  of  the  said  plaintiff  Flynn,  and 
in  the  vicinity  of  the  premises  of  said  Laden. 
That  the  said  plaintiff  Flynn  was  present  at 
the  time  said  cattle  were  started  from  the*  lands 
of  the  defendant  company,  and  well  knew  that 
the  same  were  driven  to  and  adjacent  to  his 
own  premises  in  said  valley,  and  Uiat  said  cat- 
tle required  the  care  and  attention  of  their 
said  owners,  but  knowing  such  tacts  said  plain- 
tiff Flynn  made  no  effort  whatever  to  care  for 
the  said  cattle  and  made  no  effort  to  protect 
bis  own  indosures  or  the  fences  inclosing  the 
lands  of  his  ciDplaintiff  Butledge.** 


Issue  was  Joined  by  plaintiffs*  reply,  where- 
in It  is  admitted  that  the  plaintiff  Flynn 
and  Pat  Laden  were  herding  cattle  on  the 
public  domain;  that  the  cattle  were  being 
driven  by  defendants  along  the  county  road 
and  were  left  near  the  pranlses  of  the  plain- 
tiff Flynn  In  a  hungry  condition.  By  way 
of  further  reply,  plaintiffs  deny  that  the 
fences  of  the  defendant  company  were  bro- 
ken down  by  the  cattle  belonging  to  the  plain- 
tiff Flynn  and  his  associates ;  that  the  pub- 
lic lands  contiguous  to  defendants'  lands  em- 
brace only  300  acres,  and  In  this  connection 
allege  that  such  lands  comprise  several  thou- 
sand' acres.  The  allegations  quoted  above, 
set  forth  In  defendants'  answer  as  para- 
graphs IV  and  V,  plead  by  way  of  full  and 
complete  def^ise,  to  the  effect  that  the  cat- 
tle were  by  the  defendants  driven  down  the 
county  road  a  distance  of  about  10  miles 
and  left  in  the  vicinity  ot  the  premises  be- 
longing to  the  plaintiff  Flynn,  are  admitted. 

The  case  was  tried  to  a  Jury,  and  at  the 
oonclusion  of  plaintiffs'  case  the  defendants 
moved  the  court  for  a  nmsult,  whidi  was 
granted,  and  judgment  thereupon  entered 
for  the  defendants  with  their  costs.  Tha  ap- 
peal la  from  the  judgment 

But  one  question  Is  presented  decisive  ot 
the  case,  viz.:  Did  the  court  err  in  granting 
a  nonsait7 

Thomas  Flynn,  one  at  the  plaintiffs,  tes- 
tified on  direct  examination  in  part  as  fol- 
lows: 

**I  live  on  Blacktan  Deer  creek,  in  Beaver- 
head county,  Mont.,  about  7  miles  south  from 
Dillon.  I  have  lived  there  over  40  years.  My 
place  is  ou  both  sides  of  Blacktail  Deer  creek. 
Blacktail  Deer  creek  runs  through  about  near 
the  center  of  Blacktail  Deer  Greek  Valley 
where  I  live;  I  join  fences  with  the  Poindexter 
&  Orr  Company  for  about  2^  or  8  miles. 
Blacktail  Valley  mns  for  40  miles  from  Dillon 
up  and  down.  It  Is  not  very  thickly  settled. 
It  is  settled  pretty  weU  down  close  to  town; 
Poindexter  &  Orr  Uvestocfc  Company  owns  it 
for  about  18  or  20  miles  of  the  creek  on  both 
sides.  On  the  west  side  of  the  creek  op  until 
a  few  years  ago  since  they  took  up  dry  farming, 
the  Poindexter  ft  Orr  UvestOK^  Company's  pos- 
sessions would  not  extend  a  mile  on  the  west 
side  of  the  creek  any  place.  I  range  my  cattle 
— Laden's  and  mine — on  Blacktail  on  both  sides 
of  the  creek.  In  late  years  Ernest  Selway  pnt 
a  fence  above  so  the  cattle  can't  get  across,  but 
some  gets  across.  There  is  some  on  both 
sides  of  the  creek.  Q.  The  range  on  the  east 
side  of  the  creek  is  known  as  what  range?  A. 
It  Is  known  as  the  Blacktail  and  Sweetwater. 
Q.  Is  that  the  west  side?  A.  The  west  or 
southwest  side.  Q.  The  range  on  the  west 
side  is  known  as  what?  A.  It  would  be  the 
Blacktail  and  Sage  creek.  Q.  How  extensive 
is  that  range  on  the  west  side?  How  far  does 
it  extend?  A.  From  the  mouth  of  the  canyon 
— the  last  place  taken  up — over  to  Sage  creek, 
there  is  a  strip  of  government  land  not  less 
than  six  or  seven  miles  wide.  Q.  In  lengtih 
what  would  it  be  7  A.  Too  could  start  in  and  go 
to  the  Centennial  Valley  on  government  land 
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vithont  being  fenced  In  in  anj  place  tor  40 
miles.   *   •  • 

"Id  IdlS,  I.  was  engaged  in  farming,  catUe 
raising,  and  horse  raising.  Along  about  the  3d 
of  November,  1918,  my  cattle  on  the  southwest 
side  of  Blacbtail  Deer  creek  was  ranging  from 
Jake  Canyon  up  to  Cottonwood  and  in  the  hills 
back  towards  the  top  of  the  range  to  Sage 
creek.  At  that  time  there  were  cattle  on  that 
range  belonging  to  Pat  Laden,  and  to  Mr.  Keen- 
an,  and  to  Orr  &  Foindexter.  About  the  3d  of 
November,  I&IS,  there  must  have  been  all  of 
700  bead  of  my  cattle  on  this  range.  Some  of 
these  cattle  were  on  that  range  all  summer. 
,A8  they  kept  coming  in,  I  drove  a  lot  of  them 
op  and  pot  them  on  the  public  range.  Some 
of  them  come  back  down  as  far  m  the  Foindex- 
ter A  On  ranch,  and  Mr.  Orr  and  two  of  his 
men  took  them  and  pat  them  out  on  Smallhorn 
Canyon.  I  went  after  them  and  asked  them 
what  they  did  with  the  cattle,  and  Mr.  Orr  told 
me  be  put  them  out  on  Smallhorn  Canyon,  and 
that  if  they  come  there  at  any  time  in  the 
future  he  would  do  the  same  thing  with  them. 
So  I  went  after'  the  cattle  and  rounded  them 
up  and  took  them  back  to  my  ranch,  and  then 
I  took  them  up  again  on  the  range,  and  I  hired 
a  man  hj  the  name  of  Cozad  to  herd  them  back 
on  the  range  and  not  let  them  come  down.  I 
had  been  herding  these  cattle  up  there,  I 
gueas,  about  a  month  before  the  3d  of  Novem- 
ber, 1918.  It  must  have  been  nearly  a  month 
before  the  3d  of  November  that  I  had  this 
talk  with  Bert  Orr  that  I  have  told  about  He 
said  that  the  cattle  were  in  his  alfalfa.  Along 
the  road  his  fence  was  down,  and  he  bad  bis 
gates  open  there  on  the  place,  none  of  them 
were  dwied,  and  the  cattle  that  come  down  the 
road  could  walk  fright  in  there;  there  was  no 
fence  to  keep  them  out,  or  anything  else; 
they  never  dosed  their  fence  or  gates  ^'hile 
baying  that  fall;  and  I  put  a  man  to  herd 
them  so  that  they  would  not  come  down  on  the 
place.  We  talked  it  over  several  times  that 
fall  before  November  3d,  and  I  told  him  that 
I  wonld  not  have  them  damaging  him;  that  I 
would  keep  them  up  on  the  range  and  not  let 
them  come  back  down.  I  kept  a  herder  there 
until*  the  3d  of  November.  I  had  this  man 
Cozad  for  a  while,  but  he  quit  the  job;  and 
when  he  quit  I  went  there  myself  and  a  man 
of  Fat  lAden's.  Before  the  3d  of  November, 
I  should  judge  I  had  been  there  about  10  days ; 
I  did  not  keep  track  of  the  time,  hut  I  should 
jn^e  about  10  days. 

"Q.  What,  if  anything,  took  place  on  the  3d 
of  Norember  in  reference  to  these  cattle?  A,  I 
went  on  up  the  road  on  the  3d  of  November  in 
-the  afternoon  after  dinner,  on  horseback,  and  I 
met  Mr,  Bert  Orr  and  five  other  of  bis  men  with 
the  bunch,  probably  1,200  head  of  cattle,  in  the 
mouth  of  the  lane.  They  bad  them  all  rounded 
up.  It  is  a  lane  of  Orr  &  Poindexter's  between 
the  two  places.  He  was  on  the  open  range 
jnst  getting  into  it  (the  lane)  when  I  asked 
him  that  he  give  me  my  cattle  and  I  would 
take  charge  of  them.  At  the  time  I  found  these 
cattle  as  I  Iiave  told  you,  they  were  ri^t  with- 
in half  a  mile  of  the  public  range;  tiiey  were 
right  on  the  public  highway  that  runs  up  and 
down  the  valley;  he  had  them  on  the  public 
highway.  I  told  him  that  I  would  take  charge 
of  the  cattle  that  were  mine,  I  did  not  want 
him  driving  them,  and  be  told  me  to  step  aside; 
and  I  got  right  in  front  of  the  cattle  and  kept 


them  back  In  the  lane,  and  he  told  me  the  sec- 
ond time  to  step  aside;  and  I  rode  ahead  of  the 
cattle  until  they  come  out  of  the  lane  off  his 
land,  and  as  soon  as  they  come  out  of  his  land 
onto  the  dry  farmers*  property  I  demanded 
them  again.  I  made  another  demand,  and  be 
made  the  same  statement.  He  gave  me  the 
same  order,  to  step  aside.  He  had  a  gun  on  the 
saddle,  and  I  thought  the  better  thing  to  do 
was  to  step  aside.  There  was  five  men  with 
him  and  himself.  Mr.  Orr  seemed  to  be  direct- 
ing the  movements  of  the  men  there.  It  would 
be  about  12  miles  from  my  home  place  to 
where  these  cattle  were  thus  driven  or  being 
held.  This  was  on  a  Sunday.  When  I  had 
this  conference  with  Mr.  Orr,  it  was  some- 
where between  1  and  3  o'dock.  The  cattle 
were  only  just  rounded  up  when  I  first  met  Mr. 
Orr;  he  had  them  just  rounded  up  when  I  met 
him.  Before  that,  when  I  last  saw  the  cattle, 
they  were  grazing  on  what  I  considered  to  be 
the  public  range,  on  probably  4  miles  by  2  or  3 
miles.  In  the  talk  I  had  with  the  defendant 
Orr' on  Sunday  afternoon  he  did  not  tell  me 
what  he  was  going  to  do  with  the  cattle;  he 
told  me  to  step  aside.  Then  later  in  the  eve* 
ning  be  had  the  cattle  rounded  up  when  I  come 
down  tfae  road  in  front  of  bis  place  below  Lan- 
don'e,  about  three  hours  after,  and  I  went  again 
and  made  a  demand  on  him  for  the  price  of  the 
cattle  in  the  presence  of  Pat  Laden.  I  came 
down  the  road  in  the  direction  of  my  home 
ranch,  and  about  4  miles  beyond  where  I  last 
talked  with  him  I  met  him  again.  The  cattle 
were  driven  about  4  miles;  he  had  them  round- 
ed up  at  this  time,  and  I  made  a  demand  on 
him  for  the  price  of  the  cattle  since  he  would 
not  turn  them  over  to  me. 

"On  Monday  morning  the  cattle  was  up  in 
front  of  Orr  ft  Poindexter's  home  ranch.  I 
did  not  go  up  to  see  them  there.  I  went  up  the 
road  a  little  ways  in  my  car,  and  I  seen  they 
were  there;  I  suppose  they  were  there.  They 
were  in  there  on  the  road  where  the  men  was 
working  them,  and  I  took  my  car  and  went  to 
town  and  went  over  to  Helena  for  to  find  out 
what  remedy  I  had  at  law.  That  was  the  last 
I  seen  of  the  cattle.  Where  I  saw  the  eattle 
up  there  at  Foindexter  ft  On^s  place,  it  would 
be  2  mites  from  where  my  fence  was  opened 
and  the  cattle  run  in,  exactly.  The  cattle  were 
being  held  stationary  at  the  time  I  seen  them 
on  Monday.  There  was  not  a  bit  of  feed  for 
the  cattle  on  the  highway  from  the  time  I  saw 
them'  on  Sunday  until  Monday.  It  was  a  public 
road.  In  1918  I  did  not  have  any  crop  in  on 
my  land  myself;  I  had  it  leased.  Patrick  But* 
ledge  and  Bay  Taah  were  the  lessees,  ^trick 
Rutledge  had  quite  a  lot  of  grain  in;  he  had 
In  somewhere  about  150  acres.  This  grain  field 
was  inclosed  by  a  fence,  part  of  it  with  a  two- 
pole  jack  fence,  and  part  of  it  with  a  three-pole 
jack  fence  and  two  wires.  When  I  went  to 
Helena  on  Monday,  the  grain  in  that  field  was 
aU  stacked,  but  this  37  or  40  acres,  that  was 
in  shocks.  We  allege  no  damage  for  the  stack- 
ed grain,  but  just  for  the  shocked  grain,  that 
was  a  total  loss.  Butle^e  was  to  do  all  the 
raising  and  cutting  and  stacking  of  the  grain, 
and  we  was  equal  'partners  in  the  results  of 
the  crop.  I  returned  to  my  place  from  Helena 
on  the  following  Sunday.  When  I  returned 
this  grain  was  a  total  loss.  Every  acre  of  the 
37  acres  was  a  total  loss;  that  that  was  not  in 
the  stack  was  not  worth  stacking,  and  the  straw 
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itself  WMM  not  worth  Catherine  np,  vhit  mm 
left  of  it.  There  wai  only  a  remnant  of  It 
left- 

On  croBB-CTaminatlon,  he  testified.  In  part: 

"I  don't  know  that  1117  fences  were  down  at 
the  home  place.  The  fence  was  open  and  torn 
down.  I  did  not  tell  the  jur;  that  they  were 
down.  There  was  a  gate  there,  and  the;  could 
CO  down  to  the  gate.  The  fences  were  torn 
down  by  the  people  who  drove  the  cattle  in 
there.  The  fences  was  np  prior  to  that  room- 
ing when  I  left.  That  morning  the  fence  at 
that  comer  was  not  down.  I  went  by  it  that 
Monday  roominc.  and  the  fence  was  op,  and 
when  I  come  back  the  main  fence  was  down. 
There  was  a  couple  of  panels  of  the  fence  down. 
That  Is  not  the  place  where  I  naed  to  hare 
bars.  When  I  left  for  Helena,  this  fence  at 
the  comer  was  np.  It  was  a  three-pole  Jack 
fence.  I  said  the  following  Sunday  morning  the 
fence  was  down;  I  said  that  was  the  last  I 
seen  of  it  until  the  following  Sunday  morning. 
The  "fence  was  not  down  at  that  comer  that 
morning  where  the  cattle  was  pat  in,  but  it 
was  down  when  I  came  back.  There  was  places 
in  the  fence  along  my  place  when  I  saw  it  the 
last  time  before  coiiv  to  Helena  that  was  not 
the  best  in  the  world,  that  ia.  of  the  pasture 
fence.  There  was  places  in  that  fence  that 
they  could  drive  cattle  in  if  they  wanted  to 
drive  them  in.  The  first  dozen  panels  of  the 
fence  along  the  road  was  up,  from  that  corner. 
For  that  distance  it  was  a  two-pole  jack  fence 
and  .a  rider;  it  is  what  I  consider  three  poles. 
It  is  a  pasture  inside  of  that  field.  It  rans 
down  to  my  house.  The  cattle  could  get  down 
to  the  house,  bat  they  could  not  get  out  to  the 
main  pasture  until  they  broke  the  fence.  There 
was  not  a  pair  of  bars  where  they  broke  the 
fence.  There  was  a  place  we  naed  to  go  in  at 
that  comer  to  the  creek  where  we  made  bars 
of  the  Jack  fence.  Between  the  pasture  and 
the  craln  field  there  was  a  three-pole  jack  fence 
and  two  wires;  it  was  a  four-pole  Jack  fence 
with  one  wire,  I  belieye.  It  was  the  average 
height  of  a  jack  fence.  I  did  not  measure  it. 
It  was  high  enough  so  that  the  cattle  would  not 
Jump  over  it  It  still  turns  cattle.  It  is  right 
there  and  toma  catUe  yet.  It  was  not  five  feet 
Ugh.  It  was  Just  a  regular  fonr^pole  fence, 
the  same  lixe  as  any  other  jack  fence.  I  can't 
cive  yon  the  height  in  inches.  The  other  fence 
was  three  poles  and  two  wires.  Tbat  is  turning 
cattle  yet  The  fence  I  am  now  describing  is 
the  fence  between  the  pasture  and  this  grain 
field  tbat  was  down.  I  first  saw  these  cattle 
in  charge  of  Mr.  Orr  at  the  mouth  of  the  lane, 
between  where  Ernest  Orr  and  Matt  Orr's  field 
is  fenced  above  the  road.  I  should  judge  that 
was  about  miles  from  the  Cozad  ranch, 
south.  They  must  have  bad  1,200  bead  of  cattle 
in  the  bunch.  Mr.  Orr  and  I  had  no  talk,  only 
I  demanded  the  cattle,  I  said,  *I  will  take  care 
of  them.' 

"Q.  Didn't  be  tell  yon  at  that  time  that  he 
was  taking  these  cattle  because  you  were  herd- 
ing them  on  bis  leased  lands,  and  that  Uiey 
were  always  breakinc  through  the  fence,  and 
yon  were  not  stoppinc  it?  Answer  yes  or  no. 
A.  No.  Q.  And  didn't  yon  ask  him  where  he 
was  going  to  take  these  cattle,  and  didn't  he 
tell  yon  that  bo  was  cou>S  to  take  them  down 


home  to  your  place?  A.  He  told  me  he  did 
not  care  if  they  went  to  heU,  If  you  want  to 
know  what  he  told  me.  He  did  not  say  that 
he  was  taking  these  cattle  down  to  my  place. 
He  told  me  to  step  to  one  side;  that  he  would 
take  charge  of  the  cattle;  that  is  what  he  said. 
That  he  had  the  cattle  in  charge  and  to  step 
one  side.  You  bet  your  life  I  stepped  to  one 
side.  I  did  not  fly  very  far  down  the  country 
after  that  He  told  me  several  times  in  the 
lane  to  step  to  one  side.  After  that  I  went 
away  from  there-^hen  he  would  not  i^ve  them 
to  me.  After  he  got  them  off  hfs  land,  I  made 
a  demand  that  he  give  me  my  cattle,  and  there 
was  not  any  use  for  me  to  stand  in  front  a  gnu. 
This  time  when  I  made  tbe  demand  the  cattlfr 
were  on  his  land  coming  through  that  lane,  all 
the  way  through  for  two  miles.  I  waited  nntO 
I  got  off  of  what  he  could  consider  his  land 
and  made  another  demand.  They  were  not 
on  the  poblic  road;  tbey  were  on  two  dry 
ranchera'  places.  Then  was  no  road  tiiere: 
it  was  not  fenced.  When  I  came  hack  with  I^t 
Laden,  these  cattle  were  down  at  what  we  call 
the  old  Daly  field  of  th.e  company.  I  should 
Judge  that  was  about  7  or  8  miles  from  the 
home  place.  They  had  driven  the  cattle  a  dia- 
tance  of  6  miles.  There  was  not  quite  as  many 
as  2S0  head  in  Pat  Laden*s  bunch;  there  was 
60  or  75  bead. 

"Q.  You  Just  simply  came  and  delivered  this 
extra  nnmber  of  cattle,  whatever  there  were, 
over  to  these  people,  didn't  yon?  A.  We  conld 
not  do  anything  else,  hot  drive  them  right  in 
there;  we  could  not  get  by.  I  knew  tbey  bad 
possession  of  tbe  cattle  the  last  time  I  seen 
them  driving  them  down  the  country.  Notwith- 
standing that,  I  joined  Mr.  Laden  In  taking  this 
other  bundi  of  cattle  along  until  we  met  this 
hunch  coming  down.  I  went  back  to  make  an- 
other demand,  to  see  if  I  could  get  my  cattle 
and  take  them  with  me.  At  that  time  I  told 
him  I  turned  the  eatUo  over  to  him  at  990  a 
head.  I  would  not  say  what  price  Mr.  Laden 
demanded  for  his  cattle;  I  won't  say  how 
much  he  demanded,  but  I  told  him  $90  was  my 
price.  Mr.  Orr  told  us  that  tbe  cattle  and  na 
could  go  to  hell,  if  you  want  to  know  what  be 
said,  when  be  was  through  with  them,  but  he 
was  not  through  with  them  yet.  I  will  swear 
positively  on  oath  that  I  did  not  know  that  the 
cattle  on  Sunday  ni^t,  on  the  Sd  of  November, 
were  put  in  the  company  field  at  the  bome  place 
and  fed  there  and  stayed  there  all  night.  I 
don't  know  what  become  of  the  cattle  after  I 
left  tbat  night  until  the  next  morning.  The 
next  morning  I  seen  tbe  cattle  on  the  road 
somewhere  about  noon  or  the  forenoon;  I  won't 
say  exactly  what  time  it  was.  I  saw  them  in 
front  of  tbe  house  and  the  stables.  I  did  not 
get  dose  enough  to  make  any  estimates  at  all 
of  the  number  of  cattle  that  were  there  at  that 
time;  I  would  not  get  within  mnge  of  tbe  rifle 
any  more.  I  was  afrafd,  I  will  admit  it.  There 
was  not  any  cattle  fn  tbat  vicinity  only  the 
bunch  they  were  driving,  and  I  come  to  the  con- 
clusion, from  tbat,  tbat  they  were  mine.  I  don't 
know  anything  about  the  condition  of  the  cattle 
tbat  morning.  It  was  starting  to  snow  when 
I  left  bome;  it  was  anowinc  in  Helena  the 
next  morninc  cood  and  Btronc<  It  waa  not 
atorminc  Monday  morning  at  daylicht,  hnt  it 
waa  stonninc  st  noon  when  I  left  home,  ^niere 
waa  a  windstorm  raging  Sunday  night  all  nighty 
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noon  aDtn  Taesday  night,  I  g:uea8,  end  Wednea- 
bat  there  wbb  no  snow;  it  snowed  from  Monday 
day.  I  left  for  Helena  on  the  2  o'clock  train." 

Patrick  Laden  testified.  In  part,  on  direct 

«amliiatlon : 

"I  am  related  to  Tom  Flynn,  one  of  the  plain- 
tiffs. I  have  lived  In  Beaveriiead  county  about 
26  years.  My  baaine&s  baa  been  farming,  raia- 
Ing  some  cattle  and  a  few  head  of  borseB.  In 
eonnectioa  witb  the  alleged  injury  to  some 
grain  belonging  to  Mr.  Rntledge  and  Mr.  Flynn 
in  191S)  I  bad  something  to  do  with  cattle  tben. 
I  owned  some  cattle  &  November,  1918.  I 
owned  in  tbe  neighborhood  of  SOO  or  350  head, 
maybe  more.  I  kept  the  cattle  np  on  the  range 
at  the  bead  of  Blacktall  during  the  summer 
months  until  the  cattle  were  brought  in  in  the 
ten.  Daring  the  first  .part  oC  Norember,  1918, 
these  cattle  were  on  the  range.  In  order  to 
keep  them  on  the  range,  we  were  driving  them 
np  and  keeping  them  up  in  the  hills.  By  'we' 
I  hare  reference  to  the  man  I  had  there  help- 
ing Mr.  Flynn;  I  did  not  stay  up  there.  On 
November  8,  1918,  I  was  taking  up  some  cat- 
tie  op  to  the  range.  These  cattle  kept  coming 
down  from  the  hills.  I  saw  Bert  Orr  on  that 
day  on  tiie  county  road,  I  think  T  or  8  miles  np 
the  road  from  Tom  Flynn's  place;  I  could  not 
■ay  how  far  it  was.  I  could  not  say  exactly 
how  many  cattle  I  was  taking  up  to  place  on 
the  public  range  at  that  time,  but  maybe  70 
or  80  head.  In  going  up  there  I  met  Mr.  Flynn. 
I  was  going  up  witb  the  cattle,  and  be  was  com- 
ing on  down  towards  home.  I  kept  going  on 
up.  Bir.  Flynn  did  not  keep  on  going  down; 
Iw  come  back  with  me.  In  going  on  np  I  saw 
the  defendant  Bert  Orr,  and  as  near  as  I  know 
he  and  four  or  five  men  he  bad  with  him,  I 
could  not  say  which,  had  a  bunch  of  cattle  all 
rounded  up  in  the  center  of  the  road,  and  he 
waa  catting  out  cattle  out  of  the  bunch.  It 
was  a  big  bonch  of  cattle.  There  would  be 
abont  1,000  or  1,100  head.  There  was  cattle 
belonging  to  me  in  that  bunch;  that  is,  cattle 
other  than  the  cattle  I  was  driving  np  there. 
Hie  cattle  I  was  driving  up  there  went  into 
the  bunch  in  the  middle  of  the  road.  I  could 
not  go  on  with  the  bonch  I  was  driving  because 
that  whole  big  bunch  was  in  front  of  me  and 
I  could  not  get  through  the  bunch.  There 
abonid  be  close  to  300  bead  of  my  cattle  in 
that  bunch,  without  adding  the  bunch  I  was 
taking  np.  This  bunch  of  1,000  cattle  belonged 
to  different  parties.  At  the  time  I  encounter- 
ed these  cattle,  they  were  standing  stilL  They 
were  bonched  up,  and  the '  men  was  holding 
them  in  the  road.  Bc^t  Orr  was  doing  the  cut- 
ting out;  be  cut  out  some  cattle  out  of  the 
bunch.  Mr.  Flynn  did  not  have  any  conversa- 
tion witb  Mr.  Orr  in  my  presence;  I  did  not 
bear  him  have  any  at  that  time.  I  went  over 
to  Mr.  Orr  and  asked  him  what  he  was  doing 
with  the  cattle,  and  he  said,  *I  am  going  to  get 
mine  out  of  here,  and  turn  them  to  hell  down 
the  road.*  I  aaid,  'You  have  my  cattle  in  your 
possession,*  and  I  said,  7ou  better  take  care 
of  them.*  He  laughed  and  went  on  cutting  out 
and  kept  a  going.  That  is  all  the  conversation 
I  had  with  him  that  I  remember.  I  believe  I 
told  him  that  I  could  have  sold  them  cattle  last 
spring  for  $70  a  bead,  and  that  be  had  better 
take  care  of  them;  that  he  had  them  now  in 
his  possession.  The  60  or  70  head  I  was  driv- 


ing up  got  into  that  bnnch.  When  I  left  there 
that  afternoon  I  did  not  h^g  any  of  the  catUe 

witb  me. 

"The  next  time  I  saw  these  cattle  was  the 
next  day,  Monday.  I  saw  them  on  the  road 
about  half  a  mile  ba<^  of  the  company  ranch, 
back  of  the  Poindexter  &  Orr  ranch.  I  think 
that  would  be  about  miles  or  3  miles  from 
this  pasture  that  they  finally  got  into  next  to 
this  grain  field.  At  that  time  when  they  were 
on  the  road  there  there  was  four  or  five  men 
around  the  bundi;  they  were  rounding  them 
up  in  a  bonch  on  the  road.  I  saw  them  there 
in  the  forenoon,  probably  between  9  and  10 
o'clock,  around  that  time.  At  that  time  I  was 
going  up  In  the  hills.  I  was  in  the  company's 
field.  I  next  saw  that  bunch  of  cattle  In  Uie 
afternoon  of  that  day,  between  1  and  2  o'dock; 
it  was  after  <Uoner.  At  that  time  the  cattle 
were  In  Mr.  Flynn's  field.  I  don't  know  how 
they  got  in  there.  The  fence  was  up  that 
morning  as  I  passed  by  the  road.  'When  I  saw 
the  cattle  in  the  pasture,  the  fence  was  down 
at  the  comer  where  the  roads  cross  each 
other;  there  was  about  two  panels  of  the  fence 
down.  I  have  no  personal  knowledge  as  to 
bow  it  came  to  be  dovni.  There  were  in  the 
pasture  about  the  same  amount  of  cattle  that 
was  In  the  bunch,  I  would  think  from  the  looks 
of  it.  It  started  to  rain  a  little  bit  about  noon, 
and  about  1  o'clock  it  started  in  to  snow  after 
-that,  later  in  the  evening;  it  was  a  soft  snow. 
It  was  a  small  field  for  a  summer  pasture  along 
the  road  where  the  cattle  went  in;  there  was 
better  than  100  acres  in  it.  There  was  an 
oat  crop  being  raised  on  some  land  close  to 
where  that  pasture  was.  There  was  a  fence  be- 
tween  that  oat  field  and  that  pasture.  At  the 
time  I  saw  these  cattle  in  the  pasture  I  did 
not  do  anything  that  Monday  afternoon;  I 
went  home.  I  next  saw  these  cattle  Tuesday 
morning  right  dose  to  Mr.  Flynn's  house, 
standing  op  around  his  granary  and  corrals 
he  had  there.  -1  believe  it  snowed  all  night  that 
night.  Tuesday  morning  I  did  not  notice  the 
condition  of  the  oats  in  the  oat  field.  Wednes- 
day morning  I  went  over  there  after  the  elec- 
tion. I  come  to  town  Tuesday  evening  here. 
It  was  election  day,  and  I  went  back  over  there 
Wednesday  morning,  and  I  found  that  some 
of  the  cattle  was  in  the  oats,  and  some  of 
them  were  breaking  in,  going  through  the  fence 
when  I  got  over  there.  I  tried  to  drive  them 
out.  Pat  Rutledge  come  up  and  helped  me,  and 
be  had  a  man,  but  the  man  was  afoot;  he  had 
no  horse;  and  Mrs.  Flynn  was  out  there  afoot, 
and  th«e  was  the  little  hoy,  Mrs.  Heavy's  boy; 
he  was  out  there.  That  was  on  Wednesday 
morning.  There  was  abont  200  or  300  head 
in  there  when  we  started  to  pot  them  out.  We 
did  not  put  them  out  because  we  could  not.  I 
kept  at  it  until  half  past  5  or  6  o'clock  that 
evening,  me  and  Pat  Butledge  and  his  man 
and  Mrs.  Flynn  and  the  boy.  The  first  time  I 
noticed  these  cattle  in  the  grain  was  Wednes- 
day morning,  and* at  that  time  there  was  about 
200  head  in  the  grain.  They  went  through  the 
fence  into  the  grain  field.  Pat  Rutledge  was 
trying  to  drive  them  out  when  I  first  noticed 
them  in  the  grain  field.  That  morning  he  was 
the  only  one  that  was  there.  We  kept  trying 
to  get  them  out  of  there  until  Wednesday 
evening. 

,    "In  the  meantime  during  that  day  Pat  But- 


Digitized  by  Google 


346 


207  PAOIPIO 


EXPORTER 


<Uont. 


ledge'a  man  came  to  encase  in  the  work  of  get- 
ting them  out;,  bat  be  was  afoot;  be  bad  no 
borae;  and  Mrs.  Vtyvn  and  ^neent  Hearj,  tbe 
hoy  that  was  stopping  there,  came  also.  We 
could  not  do  a  thing  with  them.  While  we  were 
trying  to  drive  them  back,  they  got  woree. 
They  were  coming  down  throngh  the  crop,  and 
the;  were  making  better  headway  than  we  was. 
They  were  increasing  right  along  until  the 
whole  bunch  got  in  the  grain.  By  Wednesday 
evening  all  that  was  in  that  buncb  was  in  tbe 
grain,  abont  1,000  or  1,100  bead.  We  worked 
at  them  until  6  o'clock  that  evening.  I  bad 
three  dogs  and  my  saddle  horse,  and  I  was 
tired,  and  I  went  home.  I  had  supper  and  got 
tbe  man,  and  the  two  of  us  come  back  that 
evening,  and  I  got  a  fresh  horse.  When  we 
got  back,  Kutledge  was  in  tbe  field.  We  heard 
the  dogs  barking,  and  we  went  over  to  him,  and 
we  worked  there,  tbe  three  of  as,  until  12 
o'clock  at  nigbt.  We  finally  succeeded  in  get- 
ting the  cattle  out  the  next  day,  Thursday.  We 
could  not  do  a  thing  with  tfaem  all  Wednesday 
night,  and  at  12  o'clock  we  made  up  our  minds 
to  leave  them;  we  could  not  do  a  thing  with 
them  under  any  consideration.  We  did  not 
have  any  trouble  at  all  on  Thursday  to  get 
them  out;  we  just  got  them  in  the  lower  end 
of  tbe  field,  and  drove  them  to  Flynn's  corral. 
Tbe  reason  we  were  able  to  drive  them  so 
on  Thursday  was  they  seemed  to  be  filled 
np,  and  then  we  could  drive  them;  that  is  my 
notion  about  it.  The  range  where  these  cattle 
were  herded  was  all  tbe  way  from  a  mile,  I 
would  think,  to  a  mile  and  a  half  from  the 
county  road.  After  you  get  up  a  mile  from 
the  county  road  I  did  not  see  any  fences. 
There  la  a  fence  along  the  count?  road." 

On  cross-examination  he  testified: 

"November  3d  was  Sunday.  I  saw  Tom 
Flynn  on  tbe  county  road  the  first  time  that 
day,  right  above  the  company  randi,  between 
tbe  company  ranch  and  Fratdt  Landon's.  Mr. 
Flynn  was  traveling  towards  home.  I  was 
driving  up  some  cattle.  I  had  gotten  some  of 
these  cattle  in  Flynn's  field  and  the  rest  of 
them  on  the  road,  on  the  road  below  the  com- 
pany lands.  I  was  taking  the  cattle  up  the 
country.  After  I  met  Mr.  Flynn,  I  drove  these 
cattle  probably  a  mile  or  a  mOe  and  a  half  be- 
fore I  met  Mr.  Orr  with  this  other  bun<di. 
These  cattle  at  that  time  were  about  three  or 
three  and  a  half  miles,  I  would  think,  from  the 
company  ranch.  When  the  two  herds  of  cattle 
were  joined,  Mr.  Flynn  did  not  do  anything. 
We  did  not  stay  there.-  I  went  in  to  see  Mr. 
Bert  Orr;  he  was  in  the  herd.  I  wanted  to 
see  what  he  was  going  to  do  about  the  cattle. 
He  told  me  that  when  he  got  through  cutting 
hia  out  he  would  turn  them  to  hell  down  the 
road;  and  that  is  the  Ume  I  told  him  he  bad 
my  cattle,  and  be  could  take  care  of  them  at 
$70  a  bead.  Then  I  went  home,  and  Mr.  Flynn 
went  with  me,  and  Mr.  Bobinack  too.  Mr. 
Flynn  stopped  at  his  bouse,  and  I  went  home. 
Mr.  FlyoQ  did  not  tell  me  theo  to  keep  an  eye 
on  what  was  being  done  with  the  cattle;  he 
told  me  that  on  Monday,  I  believe.  I  was  rid- 
ing for  cattle  is  why  I  went  up  that  way  Mon- 
day morning;  not  for  these  cattle,  hot  for  any 
strays  there  was.  I  £d  not  notice  any  cattle 
down  by  Mr.  Flynn's  at  that  time  Monday 
morning.  I  did  not  see  any  cattle  down  there. 
I  went  into  the  Poindezter  &  Orr  field.  Mr. 


Flynn  did  not  go  with  ma  Oat  morning  at  alL 
After  I  saw  Mr.  Flynn  there  on  Monday  morn- 
ing, I  went  alone  up  the  country.  Monday 
morning  Mr.  Flynn  told  me  to  see  iriiere  the 
cattle  was  that  was  on  the  road  above.  That 
is  what  he  told  me  st  that  time,  to  see  where 
tbe  cattle  was.  That  is  all  I  seen  of  Mr. 
Flynn  for  four  or  five  days.  I  noticed  some 
of  these  cattle  on  Monday  afternoon  in  Flynn's 
field,  but  I  doD't  know  how  they  got  there.  I 
did  not  see  anybody  driving  them  Monday  after- 
noon. There  were  none  In  there  Monday  morn- 
ing when  I  passed  by  there  on  the  road;  there 
was  no  cattle  in  Flynn's  field  when  I  got  back 
to  Flynn's.  I  was  home  Monday  evening.  I 
next  saw  tbe  cattle  Tuesday  morning.  I  went 
over  to  Flynn's,  and  I  saw  the  cattle  bunched 
up  around  Flynn's  corrals  on  the  oatside  of 
the  corrals,  and  around  his  granary  and  pota- 
to patch.  He  had  a  potato  patch  back  <^  tiie 
granary,  and  they  were  standing  around  there. 
A  little  farther  up  Into  the  dry  fi^  there  waa 
one  fence  between  the  cattle  and  the  grain  field. 

"Q.  So  they  had  to  go  through  from  the  po- 
tato patch— they  had  to  go  through  the  open- 
ing in  tbe  fence,  and  then  go  through  tbe  lane 
up  Into  the  dry  fiold,  is  that  right?  A.  T%ere 
waa  a  short  lane;  yes,  sir.  At  this  openine 
there  was  a  pair  of  bars.  Q.  If  they  had  been 
up  then,  there  would  have  been  two  fields  to 
go  through  before  they  could  get  to  tbe  grain 
field?  A.  There  was  two  fences  to  go  through. 
On  Tuesday  morning  there  was  just  a  fence 
to  the  left  of  where  the  cattle  was.  The  grain 
was  probably  a  mile  from  Mr.  Flynn's  house, 
msybe  more;  it  might  be  a  mile  "down  in  the 
lower  end  of  the  field  where  the  grain  was. 
The  cattle  did  not  have  to  go  by  Mr.  Flynn's 
house  in  order  to  get  down  to  the  ^rain; 
they  had  to  go  out  that  lane  into  Us  dry  field. 
We  call  it  10  rods  from  Mr.  Flynn's  door  of 
his  house  over  to  the  land.  It  was  in  plain 
sight  of  tbe  house.  After  the  cattle  got  np  in 
tbe  dry  field,  you  could  see  them  from  the 
house,  if  you  were  outside.  I  don't  know 
what  time  on  Tuesday  tbe  cattle  got  out  of 
the  pasture  and  the  potato  patch  and  around 
the  granary,  up  into  this  dry  field.  I  did  not 
stay  there  long  Tuesday  morning  until  I  went 
home.  I  seen  that  tbe  cattle  was  around  there 
standing  np  around  the  fences,  or  at  the  gran- 
ary, and  aronnd  there.  I  conld  not  soy  wheth- 
er the  bars  were  up  at  that  time  or  not.  At 
that  time  I  did  not  see  that  any  of  tbe  cattle 
had  gotten  out  into  this  short  land.  I  went 
back  home  and  went  to  town.  Tbtt  was  Tues- 
day, election  day.  I  got  back  to  the  Flynn 
place  Wednesday  morning,  and  there  was  a  few 
head  of  the  catUe  in  Flynn's  field  in  the  grain. 
There  was  six  or  eli^t  bead  down  in  the  oats. 
There  was  six  or  eight  head  in  the  oatB 
Wednesday  momiflg,  and  tbe  rest  of  tbe  bundi 
was  above  in  the  eame  field.  I  did  not  chase 
these  six  or  eight  head  at  that  time.  I  don't 
know  whether  any  grain  had  been  eaten  up  at 
that  time  or  not;  I  was  not  out  to  tbe  grain 
at  all  at  that  time.  When  I  got  there,  there 
was  about  200  head  of  the  buncb  in  the  same 
field,  picking  around  the  edges.  The  grain  that 
was  shocked  on  the  land  was  maybe  a  quarter 
of  a  mile  sway.  I  made  an  effort  to  chase 
these  200  bead  out,  but  I  did  not  get  them  out. 
We  got  the  cattle  out  Thursday  morning;  we, 
got  another  man,  and  we  got  them  all  out.' 
Thursday  morning  I  called  np  John  Laden  whea 
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I  wpnt  borne,  tnd  he  come  over  and  helped  ui. 
We  Kot  them  out  eatily  Thnndttr  moniiiiB> 
nw  fonr  of  us  got  them  out.  We  put  Oie  cat- 
tle in  Flyui'i  eomls.  I  eat  mS&e  oat  thitf 
dar,  uid  I  bad  hto  cattle  there  and  I  pat  them 
in  hia  field  acrosa  the  road.  On  Tharaday  we 
put  the  Flyns  cattle  across  the  lane  into  Flyiin'a 
field,  on  the  other  side  of  the  road.  I  put  all 
of  the  Fljnn  cattle  aeroia  the  road,  and  I  took 
mine  home.** 

The  idalntiff  Patridc  Batledge  teatUted  cm 
direct  exunlnatim  In  part  as  followi; 

"In  1918,  I  had  some  of  Mr.  Flyna'a  land 
leaaed;  and  X  had  about  150  acres  of  that  land 
irx  oata,  besides  some  alfalfa  I  had  to  look  aft- 
er. This  whole  field  of  150  acres  of  oata  was 
fenced  all  aroond.  I  had  a  medium  amount  of 
a  crop;  I  had  what  I  call  a  fairly  good  erop. 
About  the  ^  or  5tb  of  November,  I  bad  it  all 
etacked,  except  around  about  40  Mrea,  I 
durald  judge,  and  that  waa  in  shocks.  I  had 
just  finished  cutting  it  about  five  days  before, 
and  it  was  not  rea^  to  pot  in  stack  yet.  Fig- 
uring np  what  I  threshed  and  what  I  sold,  it 
went  something  around  60  buahel  to  the  acre. 
The  whole  field  was  the  same  crop;  it  was  the 
same  kind  and  dasa  of  grain  In  that  field.  It 
want  40  pounds  to  the  bushel;  that  is  what  I 
paid  for  threshing  it;  that  is  the  way  it  is 
averaged.  About  that  time  other  people  sold 
oats  for  $2.80  a  hundred.  Q.  When,  if  at  all, 
did  you  first  learn  that  there  were  any  cattle 
in  this  field?  A.  Well,  the  evening  of  the  6th, 
election  day,  I  came  to  town  to  vote,  and  when 
1  got  home  that  evening  it  waa  just  getting 
atoog  towards  dark;  it  waa  not  qoite  dark,  but 
it  was  getting  along  there,  and  just  as  I  got  to 
tbe  house  Mrs.  Flynn  was  there.  She  come 
down  afoot;  she  come  down.  It  was  about  8 
o'dock  on  Tuesday  evening  that  I  first  learned 
of  it  Upon  learning  that,  I  got  my  saddle 
hone  and  want  right  oat  after  them.  There 
vai  a  bundi  of  eatUe  coming  down  on  this 
bead)  land  above  the  grain,  and  I  started  work- 
ing on  them  right  there,  and  they  kept  getting 
more  and  more;  they  kept  becking  me  up,  and  I 
worked  with  them  until  about  half  past  10  o'clock 
on  Tuesday  evening,  and  they  got  too  much  for 
me.  I  could  not  do  anything  with  them  alone. 
I  got  my  horse  pretty  well  run  down,  and  I 
vent  back  to  the  house.  I  had  a  hired  man 
there,  and  he  was  in  bed,  so  whan  I  asked  him 
if  he  would  get  up  and  help  ma  he  did.  He 
«ome  out  with  me.  There  was  a  saddle  horse 
there,  but  I  did  not  have  any  second  saddle,  and 
we  changed  off  once  in  a  while.  When  he  got 
tired  riding  bareback,  I  would  take  it,  and  we 
worked  there  until  half  past  4  in  the  morning. 
On  Tuesday  evening  these  cattle  on  the  bench 
were  inside  of  the  grain  inclosure.  At  that 
time  there  was  no  grain  damaged.  I  ahould 
judge,  according  to  the  way  it  looked,  from 
what  I  threshed  of  it  and  everything,  that  there 
was  between  35  and  40  acres  still  of  the  grain 
in  shocks.  I  could  not  be  exact  about  the 
amount  The  grain  field  runs  up  quite  a  ways 
in  ti)e  upper  end,  but  then  on  Tuesday  evening, 
from  where  tbe  shocka  were  the  cattle  may 
have  been  better  than  a  quarter  of  a  mile  away 
from  there.  The  grain  field  rang  along  where 
the  rest  of  it  was  stacked  and  joins  this  bench 
lud;  there  is  Just  an  irrigating  dltdi  between 
ttw.  Thert  was  lots  ot  snow  on  the  gronsd 


on  Tuesday  evening.  The  cattle  seemed  to  be 
hungry;  they  were  hungry  and  bawliig;  they 
were  bawliiv  with  banger,  I  don't  know  what 
else  it  could  be.  Tbe  cattle  were  fordnf 
ahead  all  tbe  time.  Tbe  uriiole  bunch  of  cattle 
got  to  the  grain  about  6  o'clock  Wednesday  eve- 
ning. I  waa  riding  right  along  all  day  Wednes- 
day with  tbe  cattle.  Daring  thia  period  of  time, 
in  trying  to  get  these  cattle  out  of  the  grain 
field,  I  was  assisted  by  Pat  Laden.  He  was  the 
first  one  that  come  there  to  help  me,  and  him 
and  I  worked  there  from,  I  should  judge,  it  waa 
alwig  about  8  o'clock  on  Wednesday  morning 
when  be  come  there,  and  he  and  I  worked  with 
them.  We  got  them  up  a  little  wars  untQ  they 
saw  where  we  were  drivinc  them,  and  then  they 
started  to  break  on  us  again.  I  think  it  was 
about  10  o'clock,  or  some  place  around  there, 
on  Thursday  morning,  when  we  succeeded  in 
getting  tbe  cattle  out  of  the  grain.  We  did  not 
have  much  troable  Thursday  morning  in  getting 
them  out.  They  were  all  lying  down  in  a  bunch 
when  we  got  there,  and  they  seemed  to  be  sat* 
iafied,  filled  Dp.  They  oag&t  to  be;  they  ate 
40  acres  of  grain  op.  After  we  got  the  cattle 
out  of  the  grain  field,  this  grain  that  was  show- 
ed I  conrider  almost  a  total  loss." 

On  cross-examination  be  testifleA: 

"It  is  about  a  mile  from  where  I  live  to 
Tom  Flynn'a  house.  I  can  see  Tom  Flynn'a 
house  from  mine,  and  be  can  see  my  bouse 
from  bis.  I  have  known  Tom  Flynn's  whole 
ranch  for  about  eight  years,  I  guess.  All  the 
land  I  bad  leased  of  Tom  Flynn  was  entirely 
within  his  fences  in  November,  1918.  The  land 
I  bad  leased  of  Tom  Flynn  at  that  time  was  aU 
in  one  field  by  itself.  I  know  where  this  pota- 
to patch  is  they  have  been  talking  about,  above 
Tom  Flynn'a.  I  know  where  that  lane  sort 
of  comes  down  from  tbe  potato  patch,  by  bis 
granary,  and  then  out  into  that  field;  there  is 
a  lane  right  from  his  gate  going  into  his  bouse; 
there  is  a  lane  leading  up  into  this  wire  field, 
they  call  It  There  Is  a  pair  of  bars  there 
across  this  lane.  When  these  bars  are  up, 
there  are  two  fences  between  tbe  potato  patdi 
and  my  field.  Q.  I  will  ask  yon  if  it  is  not 
a  fact  that,  when  the  cattle  first  got  into  your 
grain,  yoa  drove  those  cattle  out  and  put  them 
ail  across  the  road?  A.  No,  sir;  I  did  not  pot 
them  all  across  the  road.  Tbe  first  bunch  I 
drove  I  got  them  to  what  they  call  the  little 
field.  There  is  20  acres,  I  believe  that  is  what 
is  in  It  It  was  adjoining  Mr.  Mlcbaelson's. 
So  I  pat  this  bunch  of  cattle  across  there,  and 
I  could  not  get  them  in  over  there,  and  I  jast 
opened  that  gate  and  pushed  them  across  the 
road  into  the  other  field  and  dosed  up  the 
gates,  and'then  they  broke  oat  of  that  field.  I 
did  that  Tuesday  night.  I  did  not  put  these 
cattle  across  into  the  Michaelsoa  field;  I  put 
them  into  the  field  that  belongs  to  Tom  Flyim. 
I  took  these  cattle  and  pot  them  into  tbe  Tom 
Flynn  field  that  joins  tbe  Michaelson  field  on 
Tuesday  night.  I  should  judge  there  was  a 
couple  of  hundred  head  of  them.  There  was 
cattle  in  the  grain  field  after  that  They  were 
coming  in  from  tbe  other  side  all  tbe  time. 
They  were  coming  in  from  this  wire  field;  that 
is  where  they  were  coming  from.  I  guess  the 
cattle  jaat  jumped  over  the  fence  and  broke 
it  down.  When  I  got  back  ap  close  pretty  well 
to  the  fence,  I  got  a  look  at  1^  and  it  was  broke 
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down  In  three  or  four  places.  Whea  these 
iSOO  head  were  pat  in  Tom  Fljni^a  fidd,  there 
mw  two  fence*  between  them  and  where  the 
oats  were.  There  was  one  on  eadi  of  the 
road.  I  pat  them  across  the  rosd,  and  there 
was  two  fencee  between  them  and  the  grain. 
At  the  time  these  200  head  were  pat  across 
there,  there  was  not  much  damage  done  to  the 
oats.  It  was  on  Tnesday  night  that  Z  put  these 
200  bead  across  into  Tom  Fljnn's  field.  I 
did  say  that  tlds  other  bunch  of  cattle  did  not 
get  down  to  where  the  grain  was  antil  Wednes- 
day night  There  was  no  damage  done  until 
Wednesday  night  I  got  this  bunch  headed 
off  before  the;  got  to  the  grain,  and  I  hept 
them  above  until  I  got  them  out  in  thb  gate 
across  the  road  and  put  them  in  that  field.  Q. 
After  yon  got  these  200  head  across  there  into 
Tom  Flynn's  field,  which  was  on  Tuesday  night, 
there  was  no  more  trouble,  no  more  grain  dam- 
aged, until  the  following  Wednesday  night,  was 
there?  A.  I  held  them  aU  the  time  nntil  then. 
I  kept  them  out  of  the  grain.  I  was  riding 
right  there  In  front  ot  them  and  keeping  them 
ont" 

The  foregoing  synopsis  constitutes  the 
gist  of  all  of  the  plaintiffs'  testlmtmy  of- 
fered in  support  of  their  complaint. 

[1]  Our  statute,  section  0317.  B.  a  M. 
VKO.,  proTldes: 

"An  action  may  be  dismissed  or  a  Judgment 
of  noneolt  entered  in  the  following  cases: 
*  •  •  (S)  By  the  court,  upon  motion  of  de- 
fendant, when,  upon  the  trial,  the  plaintiff 
fails  to  prove  a  sufficient  case  for  the  Jury." 

Whether  tbere  la  nibatantlal  evidence  In 
Bupport  of  plaintlfftf  cnw  Is  always  a  ques- 
tion of  law  for  the  court,  Brophy  r.  Idaho 
Produce  &  ProTision  Co.,  81  Mont  270.  78 
Pac.  403;  Escalller  v.  Qreat  Northern  Ry. 
Co..  46  Mont  238.  127  Pac.  468.  Ann.  Oas. 
1014B,  468;  Lee  T.  Stockmen's  National 
Bank  (Mont)  207  Pac.  ^3.  decided  May  8, 
1022,  and  not  yet  [officially]  reported. 

[2]  While,  on  motl<Hi  for  a  nonsuit,  every 
fact  la  deemed  to  be  proved  which  the  evi- 
dence tends  to  establish,  and  must  be  viewed 
in  the  light  most  favorable  to  the  plaintiff 
(Sprinkle  v.  Anderson,  67  Mont  226, 187  Pac. 
008),  yet  it  is  elementary  that— 

"Competent  evidence  must  be  produced  of  all 
facts  necessary  to  a  recovery,  upon  which 
the  Jury  can  base  a  reasonably  reliable  conclu- 
sion; nothing  can  be  left  to  mere  conjecture." 
Watson  T.  C(^aaa-Parrot  Co.,  31  Mont  513,  70 
Paa  14:  Baas  Sharp,  46  Mont  474.  128 
Pac.  604. 

[3]  Plaintiffs  allege  that  the  catUe  were 
driven  and  left  'in  a  hungry  condition  on  a 
portion  of  the  land  belonging  to  tluf  plain- 
tiff Flynn,  adjacent  to  the  Add  where  the 
grain  was  shocked";  but  the  answer  denies 
this  specifically  and  admits  only,  by  affirm- 
ative allegation,  that  they  were  by  defend- 
ants driven  down  the  county  road  "a  dis- 
tance of  some  ten  miles  and  left  •  •  • 
near  the  premises  of  the  *  *  •  plaintiff 
Flynn*"  and  nothing  further  la  estabUahed 


by  plalntUIflr  proof.  There  1*  a  faUnre  of 
proof  as  to  how  the  cattle  got  into  plaintiff 
Flynn's  pasture,  and  later  Into  the  grain 
field.  Tbls  Is  left  entirely  in  the  realm  of 
speculation.  There  is  a  complete  failure 
of  proof  In  support  of  the  material  allega- 
tions of  plaintiffs'  complaint  in  the  following 
particulars:  That  the  cattle  were  driven  by 
the  defendants,  without  food  or  pasture; 
that  the  fence  inclosing  the  pasture  ot  the 
plaintiff  Flynn  was  torn  down  by  the  de- 
fendants; and  that  the  cattle  were  driven 
by  the  defendants  upon  the  plaintiff  Flynn's 
land  adjacent  to  the  field  where  the  grain 
was  shocked.  There  Is  nothing  In  the  evidence 
to  show  where  the  cattle  were  from  Sunday 
afternoon  until  Monday  evaiing,  nor  bow 
they  got  into  the  grain  field  on  Wednesday 
night  The  cattle  were  last  seen  down  Oie 
road  at  least  two  miles  from  the  plaintiff 
Flynn's  premises  on  Monday,  and  the  oat 
field  was  not  trespassed  upon  by  them  un- 
til Wednesday.  Evidence  Is  wholly  lacklag 
as  to  how  the  cattle  got  into  Flynn's  pasture 
on  Monday  night,  although  It  is  clear  that, 
after  they  were  In  such  pasture,  they  broke 
Into  the  Indosed  grain  field  within  the  pas- 
ture, on  Wednesday.  It  will  be  noticed  that 
the  actlcm  Is  based  entirely  upon  the  trespass 
of  these  cattle  upon  plaintiff's  land,  occa- 
sioned through  the  tortious  acts  of  the  de- 
fendants, and  no  complaint  Is  made  on  ac- 
count of  moving  than  trom  thdr  accnstomed 
range  or  for  rough  handling. 

[(,  S]  The  burden  of  proof  rested  npm  die 
plaintiffs  in  this  case  to  prove  that  the  mor- 
lx«  of  the  cattle  by  the  d^dndants  was  the 
proximate  cause  of  the  Injury  and  damags 
complained  o^  and,  fiilUng  so  to  do,  a  non- 
suit was  properly  granted.  There  must  be 
a  causal  connection  between  tlie  ne^lgence 
alleged  and  the  Injury,  Bracey  v.  North- 
western ImpL  Oo.,  41  Mont  S38.  100  FS& 
706,  187  Am.  St  Bep.  T8S;  Thompson  on 
Negligence,  }  40. 

"The  proximate  cause  of  an  Injory  is  that 
which  in  a  natural  and  eontfnuous  sequence, 
unbroken  by  any  new,  independent  cause,  pro- 
duces an  injury,  and  without  which  the  injoiy 
would  not  have  occurred."  IOh  t.  Bocky  Mt 
Bell  Tel.  Co.,  88  Mont  521,  100  Pac.  071,  120 
Am.  St  Bep.  660,  16  Ann.  Oas.  1180. 

"It  is  not  every  negligent  act  that  gives  a 
cause  of  action;  it  is  only  such  neglect  of  duty 
as  bears  a  direct  proximate,  and  causal  rela- 
tion to  the  injury."  (Monson  v.  La  France 
C:opper  Co..  80  Mont  60,  101  Pac  243,  133 
Am.  St  Bep.  6^;  Andrea  Anaconda  Co.. 
47  Mont  564,  138  Pac.  1090;  WaUaee  t.  Chi- 
cago, etc..  By.  Co.,  48  Mont  ^7,  138  Pac 
490);  and  negligence  must  be  shown — it  will 
not  be  presumed  (Beino  v.  Montana  Mineral 
Land  Co.,  38  Moot.  201,  90  Pac.  868;  1  Thomp- 
son on  Negligence,  |  45). 

"To  constitute  actionable  negligence,  there 
must  be  not  only  causal  connection  bctweea 
the  negligence  complained  of  and  ihn  injary 
suffered,  but  the  connection  most  be  by  a  natu- 
ral and  unbroken  sequencfr— withoot  interventag 
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efficiuit  eanae— M  that,  bat  for  the  ac^- 
fescc  ot  the  detandant,  the  injuiy  would  not 
have  occarred."  22  B.  C  L.  IIS. 

If  the  Injurloua  act  Is  wanton,  tbe  doer 
of  It  la  liable  for  all  consequences ;  but  there 
Is  no  essential  difference  between  the  meas- 
ure of  liability  for  wlllfal  and  negll^t 
torts.  In  both  Instances  the  injury  complain- 
ed of  must  be  a  natural  and  direct  result. 
22  R.  0.  L.  123. 

In  our  opinion,  tbe  evidence  doea  not  dis- 
close any  causal  connection  between  tbe  driv- 
ing of  tbe  cattle  by  tbe  defendants  and  the 
destruction  of  plalntlfts'  grain,  and  the  n<»i- 
aolt  was  tberefore  properly  granted.  The 
Judgment  Is  afflimed. 

Affirmed.  ^ 

COOPER  and  HOLLOWAT,  JJ.,  and 
ROY  B.  ATERS,  District  Judge,  sltHng  In 
place  of  REYNOLDS,  J.,  disqualified,  concor. 

BRANTIiY,  O.  J.,  being  absent*  takes  no 
part  in  tbe  Auregolng  decision. 


OM  Or.  as) 

SARGENT  V.  POLAND. 
(Saprcmo  Court  of  Or^oa    Mmj  81,  1922.) 

1.  Trial  «=»9I>— Irrelevaat  part  of  answer 
sbeald  be  strickoa  and  Jury  instructed  to  dis- 
regard It. 

Where  any  portion  of  answer  la  not  re- 
sponaive  nor  relevant  to  any  iasue  raised  on 
ideadisgs,  a  motion  should  be  make  to  strike 
the  irteleraDt  part  thereof,  and  the  court  re- 
qnested  to  taHtmct  tbe  Jury  to  dlaregard  It 

2.  Appeal  and  error  ^=»I0S0(2)— IrrMevaat 
part  of  aaswer  held  harmless  error. 

Where  a  witness,  in  respoDse  to  a  ques- 
tion uked  as  to  the  number  of  cows  on  a  _  ...   .      ,  .  .  ^ 
farm,  after  answering,  detaOed  the  purchase  ot  9-  '""^^  «3»22— Stepson  Ilvlag  with 


claimant  and  notU!r  ^  npnaoitatiTa  of  th» 
estate  of  tbe  character  and  amount  of  the 
claim,  tbe  facta  of  which  may  be  asserted  in 
general  terms,  and  need  not  be  stated  with 
the  particularly  required  in  an  action  at  law. 

5.  Work  aad  labor  ^2-4^w  Inpllea  pronlat 
to  pay  raaaeaaMa  amant  far  ssnrlots  raa- 
darad. 

The  general  rule  is  that,  where  valnaUe 
services  are  rendered  by  one  for  another,  the 
law  implies  a  promise  to  pay  whatever  sum  the 
servicea  are  reasonably  worth. 

6.  Work  and  labor  «s»7<2)— Banlen  oa  oblM 
to  prove  axprssa  aoreeneat  of  parent  to  pay 
for  services. 

The  general  rule  that  the  law  implies  a 
promise  to  pay  the  reasonable  worth  of  servic- 
es does  not  apply  to  a  parent  and  cliild,  and  tbe 
law  not  only  refuses  to  imply  a  promise  to  pay 
where  one  serves  the  other,  but,  on  tbe  con- 
trary, it  presumes  tbat  such  service  waa  ren- 
dered gratuitously,  and  tbis  presumption  can 
only  be  overcome  by  evidence  of  an  ezpresa 
agreement,  or  its  equivalent,  to  pay. 

7.  Work  and  labor  «=97  (4)— Stepfather  merely 
because  ef  relation  does  net  stand  In  loco 
parentis  to  stepson. 

The  relation  of  stepfather  and  stepchild 
doea  not  of  itaelf  impose  any  duty  upon  one  to 
the  other,  or  create  any  right  assertable  by 
one  against  the  other,  and  the  mere  fact  that 
one  is  the  stepfather  and  the  otiier  a  stepson 
doea  not  Impose  upon  the  one  the  duty  to  sup- 
port or  upon  the  other  the  duty  of  service. 

8.  ParMt  and  ohitd  1 4— Stepfather  reoalv- 
ing  stepson  as  member  of  family  places  him- 
self In  loco  parentis. 

Where  a  stepfather  receives  a  stepson  into 
his  family  and  treats  the  child  as  a  member 
of  his  famOy,  he  places  himself  In  loco  parentis, 
and  the  reciprocal  rights  and  duties  of  parent 
aad  cbild,  are  thus  created,  and  will  continue 
to  exist  as  long  as  the  stepfather  contlnaes 
to  stand  In  that  posltloa 


other  cows  and  feed,  heid  harmless  error  not- 
withstanding the  irrelevaney  of  that  part  of  the 


3.  Wttnesses  «»I75(I)— Deolaratioo  of  de- 
eaased  agent  held  isadmlsslUe,  although  evi- 
doaoe  Is  effsred  by  adverse  party. 

Or.  L.  I  732,  providing  that,  when  a  party 
to  ft  proceeding  by  or  againat  an  executor  ap- 
pears aa  a  witness  In  his  own  behalf,  or  of- 
fers evidence  of  atatementa  made  by  deceased 
against  the  interest  of  the  deceased,  state- 
ments of  deceased  concerning  the  same  subject- 
matter  in  his  own  favor  may  also  be  proven, 
does  not  Include  declarations  of  a  deceased 
agent  of  deceased. 

4.  Exeentors  asd  administrators  «=3237(l)— 
VorHM  olalm  against  estate  sufficient  If 
sfcewlag  substantial  subsisting  liability  In 
fftvor  of  claimant. 

Aa  no  particular  form  for  a  claim  pre- 
sented against  an  estate  Is  prescribed.  It  la 
■affident  if  the  claim  and  affidavit  ahow  a 
sntistantial  subsisting  liatiility  in  favor  of  the 


stepfather  as  member  of  fanlty  must  provs 
express  eontraot  for  payment  of  aarvfess. 

Where  a  stepson  lives  with  the  stepfather 
as  a  member  of  bis  family,  and  by  reason  of 
that  fact  tbe  stepfather  stands  in  loco  parentis 
to  the  stepchild,  it  ia  necessary  for  the  step- 
child to  allege  and  prove  an  ezpreas  contract, 
or  its  equivalent,  to  recover  for  servicea  ren- 
dered. 

10.  Work  and  labor  «=s>7(4)— Bare  fact  of  re- 
lationship of  stepfather  snd  stepson  not 
sufficient  to  overoofflo  Implleatlon  of  promise 
to  pay  for  servioes. 

The  bare  fact  of  the  relationship  ot  step- 
father snd  stepson  is  not  enough  to  overcome 
the  implication  of  a  promise  to  pay  for  valu- 
able services  rendered  by  tbe  stepson. 

11.  Executors  and  administrators  «=>22l(2)— 
Where  neoessary  to  prove  expresa  agreement 
for  servioes,  not  essential  that  claimant  show 
agroentent  as  to  the  amonst. 

Where  a  daim  was  filed  againat  the  execu- 
tor ot  deceased  for  services  rendered  by  step- 
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son,  evoi  tiiongta  tte  relaHon  of  otepfatber 
and  Bteiwon  eziated,  and  for  tbat  reason  It 
became  necessarr  for  plaintiff  to  prove  as  ex- 
press agreement  to  pay,  it  Is  not  essential 
that  claimant  sbow  tbat  the  parties  afread 
apon  tfae  amount  of  the  compensation. 

12.  ExeoHtors  ud  admlMlstrston  ^»449— Ae- 
tlon  ea  qaantwiN  mernlt  for  sarvioM  hald 
within  rule  that  dalmant  nait  sua  oa  dadn 
prase nted. 

Complaint  In  an  action  against  an  ezecntor 
on  a  verified  claim  for  the  reasonable  amount 
of  aerriceg  held  within  the  role  requiring  that 
the  claimant  mast  sue  on  the  claim  which  he 
presented  to  the  ezecator. 

13.  Appeal  aid  amr  ^1*64(1)— Chania  held 
ROt  prejDdlolal. 

In  an  action  againBt  an  administrator  for 
services  rendered  under  alleged  agreement  with 
deceased,  where  the  answer  admitted  the  serr- 
ices,  bat  alleged  payment,  charge  that  the  jury 
might  consider  admissions  in  the  answer  aa  to 
the  amount  due  tba  plaintUf  held  not  prejndidal 
to  defendant. 

Department  2, 

Ai^)eal  from  Clrcolt  Court,  Tillamook 
County;  Geo.  B.  Bagley,  Judge. 

Action  by  Robert  Sargent  against  Harley 
Folandi  executor  of  the  estate  of  Walter  Kin- 
naman,  deceased.  From  a  Judgment  for 
ptalntlff,  defendant  appeals!  Affirmed. 

Walter  Kinnaman  and  his  wife  resided  In 
Tillamook  county.  The  plaintiff,  Robert 
Sargent,  a  son  of  Mrs.  Elnnaman  and  a  step- 
son of  Walter  Elnnaman,  resided  In  Eastern 
Oregon.  On  about  November  1, 1916,  Walter 
Kinnaman  became  blind,  and  caused  a  letter 
to  be  written  to  the  stepson,  who  was  an 
unmarried  man,  stating  tbat  be  "wanted  me 
to  come  to  Tillamook."  Sargent  compiled 
with  the  request,  and  went  to  Tillamook,  ar- 
riving there  about  December  1,  1916.  As  we 
imderstand  the  record,  Walter  Kinnaman  and 
his  wife  lived  In  the  city  of  Tillamook  until 
about  March  15,  1917,  when  they  and  Sar- 
gent moved  upon  a  20-acre  farm  owned  by 
Walter  Kinnaman  and  located  In  Tillamook 
county  near  a  place  called  Beaver.  There 
was  a  house,  but  no  barn,  on  the  land  In 
March,  1917.  After  Kinnaman  and  his  wife 
and  the  plaintiff  moved  to  the  farm,  a  bant 
was  built. 

Sargent,  who  had  not  seen  the  farm  prior 
to  moving  there,  says  that  bis  stepfather 
told  him  that  he  had  20  acres  near  Beaver ; 
"tbat  the  place  would  run  eight  cows  by 
fixing  It  up;"  and  that  "he  told  me  he  would 
give  me  half  of  the  proceeds  of  the  farm  and 
I  could  go  out  and  work  If  1  wished  to  do 
so."  Such  was  the  arrangement,  Sargent 
says,  before  they  moved  to  the  farm.  Sar- 
gent states  that  he  repaired  fences  and  hello- 
ed to  build  the  barn.  The  plaintiff  testified 
tbat  when  they  "went  out  there"  his  step- 
father had  on^  two  covra  and  a  stripper; 


Uiat  he  (SargenO  **traded  tUa  stripper  ofT 
tar  another  oow  and  paid  $17  to  boot  out  of 
my  own  money.  That  gave  us  three  cows, 
and  later  on  we  bought  another  oow,  *  •  • 
and  I  had  fbur  cows  then."  Aocordlnf  to 
the  testimony  of  the  plalnUI^  his  stepfather 
concluded  that  it  would  be  too  expensive 
to  build  a  bam  large  enous^  for  eight  cow8» 
and  for  that  reason  the  stepfiither  told  the 
plaintiff  "we  better  wait  awhile  and  we  .bet* 
ter  keep  the  cows  we  had."  Sargent  testtfled 
that  after  they  had  been  on  the  farm  for  a 
time  his  stepfather  "told  me  that  the  mUk 
wasn't  very  Ug,  and  the  idace  was  quite  an 
exfienaet  and  when  be  got  the  place  fixed 
up  and  paid  the  taxes  there  wasn't  anytliing 
left,  and  he  told  me  that  be  would  pay  me 
better  than  wages,  and  he  tirid  me  that  more 
than  once."  Sargent  worked  aa  the  farm 
until  October  4, 1917»  when  he  quit  and  left. 

Walter  Kinnaman  died  In  July,  1919;  and 
OB  August  1,  1919,  Harley  Poland  was  ap- 
pointed ececutor  of  the  estate.  Sargent  pre- 
sented to  the  executor  a  verified  claim 
against  the  estate  for  $1,000  for  "labor  on 
the  Walter  Kinnaman  ranch  near  Bearer,  Til- 
lamook county.  Or.,  for  about  two  years  be- 
ginnli^  December  1,  1910,  and  ending  Dec«m- 
her  1. 1918.'*  This  claim  was  rejected  by  the 
executor,  and  thereupon  Sa^ent  brought  this 
actiim  against  the  executor  to  recover  $1,000. 
In  Cbe  complaint  It  is  alleged  that  Walter 
Kinnaman  employed  the  plaintiff  "to  operate, 
conduct,  and  work  upon"  the  farm,  "and  in 
pursuance  of  said  employment  plaintiff  op- 
erated, conducted,  and  worked  upon  said 
farm"  from  December  1,  1916,  to  December 
1,  1018,  "and  that  the  reasonable  value  of 
the  services  of  plalntiir'  is  $1,000. 

The  defendant  answered  by  doiylng  that 
Sargent  had  been  employed  by  the  decedent 
as  alleged  In  the  complaint  and  denied  that 
the  estate  was  Indebted  to  the  plaintiff.  The 
defendant  also  pleaded  an  afOrmatiTe  de> 
fense  and  oountendaim.  The  defendant 
avers  in  his  counterclaim  that  on  alMMit 
March  ID,  1917,  the  plaintiff  entered  upon 
the  farm  under  an  agreement  with  the  dec»> 
dent  whereby — 

"^e  plaintiff  might  run  said  farm  and  care 
for  and  milk  said  cows  and  do  whatever  out- 
side work  he  might  be  able  to  do  or  saw  fit 
to  do  after  attending  to  said  farm  and  said 
cows,  and  that  the  said  Walter  Kinnaman  and 
tbe  said  plaintiff  shoold  share  equally  and  di- 
vide eqoally  the  proceeds  derived  from  the  milk 
produced  by  said  cows  each  to  receive  one-half 
of  said  proceeds  and  the  plaintiff  to  be  inde- 
pendent of  any  supervision  or  control  of  the 
said  Walter  Kinnaman,  in  any  manner  what- 
soever." 

The  defendant  avers  that  the  plaintiff  con- 
tinued to  work  under  the  terms  of  this  agree- 
ment until  some  time  In  October,  1918,  wh^ 
he  abandoned  the  agreement,  that  the  plain- 
tiff milked  four  cows,  and  diat — 
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''During  the  timM  that  th«  plalDtiff  attended 
tlie  Nune  under  said  Bgreenient  there  was  pro- 
doced  and  »M  milk  from  eaid  cowa  to  the 
amount  of  abont  $600,  the  exact  amount  this 
defendant  la  unable  to  state,  and  that  the 
plaintiff  never  at  any  time  paid  over  to  the 
said  Walter  Einnaman  his  one-half  of  the  pro- 
ceeds of  said  milk,  or  an;  part  thereof,  and 
that  there  has  heen  dae  and  owing  and  is 
now  due  and  owing  from  the  plaintiff  to  the 
estate  and  this  defendant  as  exeeator  of  said 
estate  the  nun  of  $300  or  more." 

The  answer  concludes  with  a  demand  for 
a  Jndgxnent  against  the  plaintiff  for  $300. 

The  jury  returned  a  Terdlct  for  $300  in 
favor  of  the  plalnUfl ;  and  the  defendant  ap- 
pealed from  tbe  consequent  judgment 

Waster  Holmes,  of  TlUamook  (T.  H. 
Goyn^  of  Tillamook,  on  the  brief),  tot  ap- 
pellant. 

Geo.  P.  WlnSIov,  of  TUlamoofe  (Botts  k 
Wlnslow,  at  Tillamook,  on  the  brteO,  for  re- 
qMmdent. 

HABBIS,  J.  (after  stating  the  facts  as 
aboTO).  The  theory  of  the  plaintiff,  as  shown 
by  the  record,  is  that  he  and  his  mother  and 
stei^ther  moved  to  the  fann  with  ttie  un- 
derstanding at  first  that  the  lAalntlff  would 
do  the  work  of  i^wratlng  the  texm  In  eon- 
sid^atiim  of  one-half  of  the  proceeds  de- 
rived from  sales  of  milk.  Originally  It  was 
the  purpose  to  milk  eight  cows,  bnt  because 
of  the  expense  the  decedent  amdnded  not 
to  attempt  to  keep  more  than  four  cows.  Ap- 
parently because  of  this  change  of  plan  as 
to  the  number  of  cowa  to  be  kept  and  milked, 
a  change  was  made  In  the  agreement  as  to 
Sargenfs  compensation  for  hbr  work,  and  so 
it  was  understood,  according  to  the  testimony 
of  Sargent,  diat  Kinnaman  would  pay  the 
plaintiff  "b^t«>  Oian  wages.**  The  plaintiff 
therefore  says  that  he  is  entitled  to  recover 
the  reasonable  valne  of  the  work  done  by 
him,  and  he  fixes  the  amount  at  $1,000. 

The  theory  of  the  def^dant  Is  that  all  the 
work  done  by  the  plaintiff,  was  done  under 
an  agreement  whereby  the  i^intlff  was  to 
reedve  one-balf  of  the  proceeds  derived  from 
the  sales  of  milk.  In  the  answer  It  Is  alleged 
that  abont  $600  was  received  for  milk  sold, 
and  It  Is  Impliedly  charged  that  all  the  pro- 
ceeds from  the  sales  of  milk  were  received 
by  Sargent,  and  that  he  did  w>t  pay  any  of 
the  proceeds  to  the  decedent;  and  for  that 
reason  the  detendant  demanded  a  Judgmoit 
against  the  plaintiff  for  $300.  However,  It 
was  stipulated  "between  the  plaintiff  and  the 
defendant  by  their  attorneys  that  all  of  the 
milk  checks  that  were  received  during  the 
op^atlon  of  the  farm  by  the  i^ntlff  were 
made  to  Mr**.  Kinnaman." 

niere  Is  no  evidence  whatevtt  Indicating 
that  ttw  plaintiff  received  even  a  coit  in 
cash;  and  therefore,  in  view  of  the  stipula- 
tion. It  is  accurate  to  state  that  all  of  tbe 
proceeds  derived  from  the  stf les  of  milk  wm 
xeeeived  by  His.  Kinnaman.    Some  milk 
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checks  were  received  In  evidence,  and,  al- 
though we  do  not  find  tbe  checks  among  the 
papers  presented  for  our  examination,  we 
understand  from  the  record  that  these  checks 
bear  the  indorsement  of  Mrs.  Kinnaman  only. 
Sargent  testified  that  he  never  received  any 
of  tbe  moneys  derived  from  the  sales  of  milk, 
and  there  is  no  evidence  Indicating  or  even 
suggesting  that  Mrs.  Einnaman  or  her  hus- 
band paid  to  the  plaintiff  any  of  the  moneys 
received  from  snles  of  milk.  Tbe  plaintiff 
was  the  first  witness  to  testify.  He  bad  ex- 
plained about  his  coming  from  Eastern  Ore- 
gon, about  moving  to  the  farm,  about  the 
original  agreement,  about  the  repairing  of 
fences  and  the  building  of  the  bam,  when  he 
was  asked  the  following  question  and  gave 
the  following  answer: 

"Q.  When  you  went  out  there  how  many 
cows  were  there?  A.  Three— two  cows  and  a 
stripper.  And  I  traded  this  stripper  off  for  an- 
other cow  and  paid  $17  to  boot  out  of  my  own 
money.  That  gave  us  three  cows.  And  later 
on  we  bought  snother  eow.  And  I  gave  ^iO 
for  that  eow;  and  I  liad  four  cows  then.  And 
that  fsll  I  bought  three  loads  of  hay  from  a 
man  called  Swarts  down  below  Beaver." 

f1, 2]  The  defendant  objected  "to  any  evi- 
dence about  his  buying  cows  and  bay."  The 
portion  of  the  answer  to  which  objection 
was  made  was  not  responsive  to  the  question 
asked  tbe  witness;  nor  was  it  relevant  to 
any  issue  raised  by  tbe  pleading.  Tbe  de- 
fendant ought  to  have  moved  to  strike  out 
the  irrelevant  part  of  the  answer  and  re- 
quested the  court  to  instruct  the  jury  to  dis- 
regard It.  Notwithstanding  tbe  lrrelevanc>- 
of  part  of  the  answer,  It  could  not.  In  view 
of  all  tbe  circumstances,  as  we  read  the  rec- 
ord, have  injured  tbe  defendant  at  alL 

[S]  The  defendant  complains  because  tbe 
court  refused  to  permit  Mrs.  Blanche  Brough- 
ton  to  testify  that  she  heard  Mrs.  Kinnaman 
say  to  Walter  Kinnaman: 

'*Yoa  know  we  csn't  get  any  one  else  to  do 
tbe  work  for  half  the  milk  checks." 

Mrs.  Kinnaman  died  before  the  trial  in  the 
circuit  court-  There  was  evidence  from 
which  the  defendant  could  have  argued  that 
Mrs.  Kinnaman  "was  transacting  business 
for"  heif  husband;  and  for  that  reason  the 
defendant  contends  that  Mrs.  Brougbton 
ought  to  have  been  permitted  to  testify. 
The  Inference  to  be  drawn  from  the  proffered 
testimony  la  that  Mrs.  Kinnaman  was  en- 
deavoring to  persuade  her  husband  to  pay 
the  plaintiff  something  In  addition  to  one- 
balf  of  the  proceeds  from  the  milk  sales,  and 
mat  the  declaration  attributed  to  her  was 
In  effect  the  declaration  of  Walter  Kinnanuin 
for  the  reason  that  she  was  attending  to  his 
business  as  bis  agent  Section  782,  Or. 
provides  that: 

'  "When  a  party  to  an  action,  suit,  or  pro- 
ceeding br  or  against  an  executor  •  •  •  ap- 
pears as  a  witness  In  his  own  behalf,  oi  offers 
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evidence  of  Btatements  made  by  deceased 
avainet  tbe  interest  of  the  deceased,  statements 
of  the  deceased  conceniinf  the  same  sabjeet- 
matter  In  his  own  faror  may  also  be  proven." 

If  the  declaration  bad  be^  made  by 
Walter  ElDnaman,  It  would  be  competent  un- 
der section  732,  Or.  I*.,  but  the  language  of 
tbat  section  does  not  include  the  dedaratlcm 
of  an  agent 

[4]  The  court  received  as  evidence,  over 
the  objectton  of  the  defendant,  the  verified 
claim  which  the  plaintiff  had  presented  anTl 
the  executor  rejected;  and  the  defendant 
Insists  that  this  ruling  was  erroneous.  The 
statute  does  not  prescribe  any  particular 
form  for  a  claim  presented  against  an  es- 
tate. It  is  sufficient  If  the  claim  and  adl- 
darit  show  a  substantial  subsisting  liability 
in  favor  of  the  claimant  and  notifies  the  rep- 
resentative of  the  estate  of  the  character 
and  amount  of  the  claim.  The  facts  con- 
stituting the  claim  may  be  asserted  in  gen- 
ial terms  and  need  not  be  stated  with 
the  particularity  required  in  an  action  at 
law.  Wilkes  v.  Ooruelius,  21  Or.  348,  350, 
28  Pac.  13S;  Tharp  v.  Jackson,  86  Or.  78, 
SB.  165  Pac.  585,  1173;  In  re  Andersen's  Es- 
tate (Or.)  198  Pac.  236,  238;  Branch  T.  Lam- 
bert (Or.)  205  Pac.  d05,  1002. 

[S]  The  defendant  insists  that  the  verified 
claim  was  Insufhcient,  and  therefore  inad- 
missible, because  It  fails  aftlrmatively  to  de- 
clare that  the  serrlcea  were  rendered  pursu- 
ant to  an  express  promise  by  the  decedent  to 
pay  for  them.  Indeed,  the  verihed  claim  is 
based,  so  far  as  it  appears  on  its  face,  upon 
an  Implied  prtonlse  inferred  by  the  law.  It 
is  also  argued  that  the  complaint  is  vulner- 
able because  It  fails  to  allege  an  express 
promise  by  the  decedent  to  pay;  In  other 
words,  the  defendant  contends  that,  because 
one  was  a  stepson  and  the  other  was  the 
stepfather,  services  rendered  by  the  former 
are  presumed  to  have  been  gratuitous,  unless 
the  services  were  rendered  under  an  express 
agreem^t  or  unless  the  circumstances  sbow 
that  the  one  expected  to  receive  and  the 
other  expected  to  make  payment, 

[6]  The  general  rule  is  that,  where  valuable 
services  are  rendered  by  one  for  another,  the 
law  Implies  a  promise  to  pay  whatever  sum 
the  services  are  reasonably  worth.  But  this 
general  rule  does  not  apply  to  a  parent  and 
child.  It  is  so  usual  and  so  natural  for  a 
parent,  prompted  only  by  parental  love  and 
the  Instincts  common  to  the  human  race,  to 
serve  the  child,  and  it  Is  likewise  so  usual 
and  so  natural  for  the  child,  moved  solely 
by  filial  affection  and  the  common  human  in- 
stincts, to  serve  the  imrent,  that  the  law  not 
only  refuses  to  Imply  a  promise  to  pay  where 
one  serves  the  other,  but,  on  the  contrary, 
It  presumes  that  such  service  was  rendered 
gratuitously;.  And  this  presumption  can  only 
be  overcome  by  evidence  of  an  express  agree- 
ment, or  its  equivalent,  to  pay.  Wilkes  v. 
ComeUus.  21  Or,  348.  28  Pac  185;  29  Gyc 


1680.  The  relation  of  parent  and  <3iUd  of  it- 
self creates  the  presumption  of  gratuitoua- 
neas;  and,  Mnce  this  presumption  cannot  be 
overcome  exc^t  by  force  of  an  express  agree- 
ment, or  Its  equivalent.  It  logically  follows 
that  the  burden  of  proctf  is  on  the  child  to 
allege  and  prove  an  express  contract,  or  Its 
equival^t.  McGarvey  v.  Roods,  73  Iowa, 
868,  3S  N.  W.  488;  29  Gyc.  1620,  1621. 

[7]  If  the  relation  of  stepfather  and  step- 
child, like  that  of  parent  and  child,  of  Iteeif 
raises  a  presumption  of  gratuitousness,  then 
the  verified  claim  presented  by  the  plaintiff 
to  the  defendant  was  Insufficient,  and  the 
complaint,  although  it  alleges  that  the  de- 
cedent "employed  plaintiff,"  Is  at  least  sub- 
ject to  criticism,  even  though  It  might  not 
be  fataUy  defective.  The  relation  of  parent 
and  child  of  itself  creates  reciprocal  rights 
and  duties.  On  the  contrary,  the  relation  of 
stepfather  and  stepchild  does  not  of  Itself 
impose  any  duty  upon  one  to  the  other  or 
create  any  right  assertable  by  one  against 
the  other.  The  mere  fact  that  one  is  the 
stepfather  and  the  other  a  stepson  does  not 
impose  upon  the  one  the  doty  of  support  or 
upon  the  other  the  duty  of  service.  Gerber 
V.  Bauerline,  17  Or.  U5,  117,  19  Pac."  849; 
Wilson's  Guardianship,  40  Or.  353,  358,  68 
Pac.  393,  69  Pac.  439;  State  v.  Langford,  90 
Or.  251,  267,  176  Pac.  107;  BarUey  v.  Blcbt- 
myer,  4  N.  Z.  38,  63  Am.  Dec.  S38;  20  B.  C. 
L.  594  ;  29  Cyc  1667. 

[t]  A  stepfather  does  not,  merely  because 
of  th^  relation,  stand  In  loco  parentis  to  his 
stepson.  If,  however,  a  stepfather  receives 
a  stepchild  Into  his  family  and  treats  the 
child  as  a  member  of  his  family,  he  places 
himself  in  loco  parentis,  and  the  reciprocal 
rights  and  duties  of  parent  and  chitd  are 
thus  created  and  will  continue  to  exist  as 
long  as  the  stepfather  continues  to  stand  in 
that  position,  tierber  v.  Bauerline,  17  Or, 
115,  117,  19  Pac  849;  Daniel  v.  Tolon,  53 
OkL  666, 157  Pac  756^  4  A.  I*  B.  704;  People 
V.  Porter,  287  lU.  401. 123  N.  B.  69,  7  A.  L.  B. 
1041. 

[>}  If  the  stepson  Uvea  with  the  stepfather 
as  a  member  of  his  family,  and  by  reason 
of  that  fact  the  stepfather  stands  In  loco 
parentis  to  the  stepchild,  thm  it  necessarily 
follows  that  in  such  circumstances  the  step- 
child la  required  to  allege  and  prove  an  ex- 
press contract,  or  its  equivalent,  for  the  same 
reason  that  a  child  is  required  to  allege  and 
prove  such  a  contract. 

But  suppose  that  the  Btei>chlld  does  not 
live  with  the  stepfather  as  a  member  of  hla 
family.  The  bare  fact  of  the  relation  of  step- 
father and  stepchild  does  not  create  any 
duty  or  give  rise  to  any  right  as  between 
them ;  and  consequent^  it  would  be  illogi- 
cal and  inconsistent  to  say  that  any  presump- 
tion of  gratultooaness  arises  out  of  the  single 
fact  that  services  aie  rmdered  by  a  stepson 
for  a  stepftitherl  It  is  entirely  possible  foe 
a  Bte^n  to  r«nder  aerylces  to  &  BtQpfo.tb«r 
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or  for  a  brottm  to  perform  work  for  a  broth- 
er or  slater  on  a  promise  implied  by  the  law 
to  pay  for  the  Berrlcee,  Jast  aa  In  the  case  of 
serricea  nsid&reA  by  one  atranger  for  an- 
other; and  therefore  it  waa  not  necessary 
for  the  stQ;>son  to  allege  or  prove  an  express 
contract  or  its  egnlvaleut  Nor  was  it  neces- 
sary for  the  plaintiff  to  state  In  his  verified 
claim  or  to  aver  In  his  complaint  that  he  had 
not  lived  with  hla  stepfather  as  a  member 
of  his  family.  If  the  verltled  claim  had 
shown  ttiat  the  stetson  lived  with  the  step- 
father as  a  member  of  his  family,  then  it 
wovild  have  been  necessary  for  the  claimant 
to  show  an  express  contract,  or  its  equiva- 
lent, in  order  to  meet  the  reqnlrementa  of  the 
mle  announced  In  Wilkes  v.  Oomelius,  21 
Or.  348.  28  Fac.  136.  But  the  Termed  claim 
did  not  show  a  family  relationship;  nor  can 
it  be  said  that  the  evidence  undeniably  es- 
tablishes such  a  relationship.  The  evidence 
is  meager  upon  the  subject  We  know  from 
the  record  that  the  atepaon,  the  mother,  and 
the  stepfather  moved  to  the  farm,  and  that 
tiiey  lived  there;  and  this  is  subetantlally 
all  that  the  record  shows.  We  do  not  know 
and  cannot  know  from  the  record  the  dr- 
nunstances  surronnding  them,  except  as  al- 
ready stated.  Moreover,  the  defendant  did 
not  at  the  trial  nor  does  he  now  claim  that 
the  decedent  stood  in  loco  par^tls  to  the 
plalntur. 

The  Implication  which  ordinarily  arises 
where  one  person  accepts  valuable  services 
rendered  by  another  is  overcome  where  the 
partiea  are  parent  and  child,  or  perhaps  it 
is  more  accurate  to  say  that,  where  tne  par- 
ties are  parent  and  child,  the  law,  instead  of 
presuming  a  promise  to  pay,  presumes  that 
•enrice  rendered  by  the  child  was  gratuitous; 
bnt,  where  the  relationship  is  more  remote 
than  that  of  parent  and  child,  the  relation- 
ship is  not  of  itself  sufficient  to  overcome 
the  implicatlm  wMch  the  law  ordinarily 
raises  where  one  party  renders  valuable 
aarrlcea  for  another.  Where  one  is  a  step- 
father anu  the  other  Is  a  stepson,  the  fact 
of  the  teiationsh^  unaccompanied  by  any 
other  fact  does  not  create  a  presumption  that 
•enrice  rendered  by  one  for  the  other  was 
srataitou;  but,  if  tbe  fact  of  snch  relatlon- 
abip  is  aocompenied  by  the  fact  that  tne  step- 
■on  lived  with  the  oth^  as  a  memoer  of  his 
ftmily,  the  presumption  arises  that  the  aerv- 
loe  rendered  by  the  stepson  waa  intended  to 
be  gratuitous:  and  when  this  presumption 
arises  the  claimant  must  show  an  express 
contract,  or  its  equivalent  The  moment  it 
appears  that  the  stepson  lived  with  his  step- 
father as  a  member  of  the  lattrar's  household, 
then  at  that  moment  it  devolves  uiwn  the 
stepson  to  show  an  express  contract  or  its 
equivalent  to  pay  for  services  rendered ;  but 
if  It  does  not  appear  from  the  showing  made 
by  the  stepson  or  from  Uiat  made  by  the 
stepfather  that  the  family  relation  subsisted, 
tbea  the  stepam  is  not  necessarily  reaulred 


to  show  an  express  contract  or  its  equiva- 
lent to  pay  tor  services  rendered.  There  are 
some  precedents,  as,  for  example,  Hudson  t. 
Lntz,  CO  N.  O.  217,  and  Sharp  v.  Cropsey,  11 
Barb.  (N.  TJ  224  {see.  also,  13  B.  O.  L.  1189), 
where  the  language  used  by  the  court  might 
seem  to  lay  down  the  mle  that  if  a  step- 
chlld  renders  service  for  a  stepparent  the 
service  is  presumed  to  have  been  rendered 
gratuitously;  bnt  an  examination  of  those 
cases  and  others  employing  like  language  will 
disclose  that  one  party  lived  with  the  other 
as  a  member  of  his  family,  and  therefore, 
as  applied  to  the  actual  facts,  the  language 
employed  by  the  court  was  not  only  appropri- 
ate, but  a  correct  statement  of  the  role  ac- 
knowledged everywhere, 

[10]  Uur  conclusion  that  the  bare  fact  of 
relationship  of  st^father  and  stepson  Is  not 
enough  to  overcome  the  implication  of  a 
promise  to  pay  for  valuable  services  ren- 
dered Is,  it  seems  to  us,  logical  and  con- 
sistent ;  and,  furthermore,  it  is  supported  by 
the  following  precedents:  Smith  v.  Mllllgan, 
iS  Pa.  107;  Horton's  Appeal,  84  Pa.  62 ;  Curry 
V.  Curry,  114  Pa.  367,  7  Atl.  61;  Gerz  v.  Dem- 
arra,  162  Pa.  530,  29  AU.  761,  42  Am.  St  Rep. 
842;  Ellis  v.  Gary,  74  Wis.  176,  42  N.  W.  252, 
4  L.  R.  A.  50.  17  Am.  6t  Rep.  125 ;  Williams 
V.  Williams,  114  Wis.  79. 89  N.  W.  835 ;  Wenco 
V.  Wykoff,  52  Iowa,  644,  3  N.  W.  685;  Cal- 
lahan T.  Rtggins.  43  Mo.  App.  130;  Moore  v. 
Kenlck,  05  Mo.  App.  202,  68  S.  W.  936; 
Cowell  V.  Roberts,  79  Mo.  218.  See,  also, 
Briggs  V.  Brlggs,  46  Vt  577;  James  v.  GiUen, 
3  Ind.  App.  472,  30  N.  B.  7;  Gill  v.  Staylor, 
93  Md.  468,  49  A.tL  660;  Dlabrow  v.  Durand, 
54  N.  J.  Law,  343,  24  AtL  545,  33  Am.  St 
Uep.  678;  note  In  11  L.  K.  A.  (N.  S.)  873. 

[11]  If  the  family  relation  did  not  subsist 
between  the  plalntlfit  and  tbe  defendant  the 
law  may  imply  a  promise  to  pay  for  valuable 
services.  But  even  though  the  family  re- 
lation did  exist,  and  for  that  reason  It  be- 
came necessary  for  the  plaintiff  to  prove  an 
express  agreement  to  pay,  or  an  expectation 
on  the  part  of  one  to  receive  and  an  expecta- 
tion on  the  part  of  tbe  other  to  pay,  it  was 
not  essential  that  the  plaintiff  show  that 
the  parties  agreed  upon  the  amount  of  the 
compensation.  McGarvy  v.  Roods,  73  Iowa. 
363,  35  N.  W.  488. 

[12]  It  Is  true  that  the  claimant  must  sue 
on  the  claim  which  be  presented  to  the  ex- 
ecutor, but  it  is  also  true  that  the  plaintiff 
complied  with  this  rule.  It  is  true  that  the 
verified  claim  is  for  the  reasonable  value 
of  the  services;  but  it  is  also  true  that  tbe 
complaint  does  not  depart  from  the  veritied 
claim,  for  tbe  complaint  Is  based  upon  the 
theory  that  tbe  plaintiff  is  entitled  to  re- 
cover the  reasonable  value  of  his  services. 
The  plaintiff  testified  that  the  deced«it  prom- 
ised to  pay  "better  than  wages" ;  but  the 
plaintiff  la  not  weklng  to  recover  "better 
than  wages,"  for  be  is  endeavoring  to  re- 
cover only  tbe  reasonable  value  of  his  snr- 
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Ices.  Indeed,  If  the  plabitiff  was  not  a  mesa- 
ber  of  the  decedenl^a  fiunlly  and  tb»  parties 
had  agreed  upon  a  fixed  amount  as  compen- 
satitm,  the  plalntUC  could,  after  the  cmaple- 
tlon  of  the  work,  have  presented  his  claim 
and  filed  his  complaint  based  on  quantum 
meruit  and  proved  an  express  contract  fixing 
the  price.  Tharp  t.  Jackson,  85  Or.  78,  165 
Pac.  686,  U73;  Toy  T.  Gong,  87  Or.  454,  461, 
170  Pac  936. 

[13]  The  defendant  asdgns  as  enm  the 
giving  of  the  following  Instruction: 

*^he  main  question  here  is:  Was  the  plaintiff 
employed  by  Kinnaman,  and,  if  employ^  what 
were  the  terms  of  the  agreement?  And  you 
mast  determine  that  from  the  evidence.  And 
before  tbe  plaintiCF  can  recover  he  must  be 
corroborated.  But  you  have  a  right  to  take 
into  consideration  any  admissions  you  may  fiod 
in  tbe  answer  as  to  the  amount  due  tbe  plain* 
afl." 

The  defendant  excepted  to  that  part  ot  the 
quoted  instruction  "which  speaks  of  the  ad- 
missions in  the  answer,  as  to  the  amount  of 
money  received."  The  Instruction  to  which 
objection  is  made  was  the  last  Instruction 
given  before  tbe  giving  of  the  statutory  In- 
structions, which  In  this  Instance,  as  In 
most  cases,  constitute  the  concluding  portion 
of  the  charge  to  the  Jury.  The  court  had  pre- 
viously told  the  Jury  that  the  answer  alleged 
that  milk  worth  $600  had  been  sold,  and  that 
the  plaintltF  had  not  only  been  paid  by  rea- 
son of  having  received  and  retained  $300,  but 
that  he  bad  not  paid  over  to  the  decedent 
tbe  remaining  $300,  and  that  because  of  such 
failure  the  plaintiff  was  indebted  to  the  de- 
fendant in  the  sum  of  $300.  In  substance, 
tbe  court  instructed  the  Jury  that  the  de- 
fendant admitted  that  the  plalntUf  had 
earned  $300,  but  alleged  that  the  plaintiff 
had  been  paid.  Tbe  defendant  did  not  ex- 
c^t  to  any  of  these  Instructions  which  pre- 
ceded the  one  now  under  examination. 

The  instruction  challenged  by  the  defend- 
ant could  not  in  any  possible  view  have  In- 
jured him.  The  plaintiff  says  he  worked  on 
the  farm;  tbe  defendant  also  says  that  the 
plaintiff  worked  on  the  farm.  The  plaintiff 
says  that  he  did  the  work  for  compensation 
to  be  paid ;  tbe  defendant  also  says  that  the 
plaintiff  did  tbe  work  for  compensation  to 
be  paid.  Tbe  plaintiff  says  that  he  earned 
$1,000;  tbe  defendant  denies  that  the  plain- 
tiff earned  $1,000,  but  the  defendant  does  in 
effect  say  that  the  plaintiff  earned  $300. 
The  plaintiff  says  that  be  has  not  been  paid ; 
the  defendant  says  in  his  answer  that  the 
plaintiff  has  been  paid 'by  reason  of  having 
received  $ti00  from  the  sales  of  milk,  and 
that  he  is  entitled  to  retain  $300  as  payment, 
but  that  he  owes  tbe  remaining -$:j00  to  tbe 
defendant  However,  during  the  trial  the 
defendant  stipulated  that  "all  of  the  milk 
checks  that  were  received  during  the  opera- 
ti(xi  of  the  farm  by  the  plaintiff  were  made 


out  to  Mxa.  Kinnaman" ;  and  tiie  niuMmtra- 
dlcted  eTldmce  Is  that  she  received  tiie  milk 
che(^  as  agwt  of  the  decedent  The  record 
shows  that  jSatgent  did  not  Indorse  any  of 
the  milk  cheeks,  and,  on  tbe  othsr  hand,  Mra. 
Klnnamsn  did  biiaae  all  of  them.  The  un- 
contradicted evidence  is  that  the  plaintiff  did 
not  receive  any  of  the  proceeds  from  the  milk 
checks.  In  brl^,  the  defendant  did.  In  thii 
final  analysis,  admit  that  the  plalntlfT  earned 
^(300,  and  that  no  part  of  that  sum  had  bera 
paid  to  him.  The  toference  to  be  drawn  bom 
the  verdict  Is  that  the  Jury  agreed  with  the 
defendant,  tm  they  allowed  the  plaintiff  only 
$300. 

Our  ctmcluslon  is  that  tbe  record  Is  free 
from  reversible  enor,  and  ther^ore  the  Judg- 
ment is  affirmed. 

BEAN,  BROWN,  and  McCOUfiT,  JJ.,  con- 
cur. 

OM  Or.  Sl8> 

LOUQH  V.  STATE  INDUSTRIAL  ACCIDENT 
COMMISSION. 

(Supreme  Court  of  Oregon.  June  6, 1922.) 

1.  Master. aad  servaat  «=>373  *-  Oooupatioaiu 
disease  aot  osnpeotabie  at  "Injuries"  Iran 
aoeldent. 

In  view  of  Or.  I*  {  6632,  subd.  "d,"  de- 
claring that  no  daim  for  workmen's  compen- 
sation shall  be  enforceable  unless  filed  within 
a  certain  period  "after  the  date  upon  which  the 
injury  occurred"  and  section  6626,  allowing 
compensation  for  personal  injury  by  "accident 
caused  by  violent  or  external  means"  recovery, 
can  be  had  only  for  injuries,  referable  to  a  cer- 
tain fixed  time  not  for  occupational  diseases. 

[Ed.  Note,— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Injury.] 

2.  Master  and  tervant  4^9398— Tine  for  filing 
oompeasatlon  olaln  nias  from  date  of  aoel- 
dent. 

Or.  L.  I  6632,  snhd.  "d,"  providing  that  no 
claim  for  workmen's  compensation  shall  be  en- 
forceable in  nonfatal  cases  "unless  filed  within 
three  months  after  the  date  upon  which  the  in- 
jury occurred"  refers  to  the  date  of  the  acci- 
dent and  inception  of  the  injury,  not  the  date  ot 
appearance  of  a  consequent  physical  condition. 

3.  Master  and  sarvtnt  «=»398  — Com|s»nsati*n 
lost  by  delay  In  filing  olaln,  thosgb  eansed  ky 
nsntid  Incapad^. 

Under  Or.  L.  |  0682,  subd.  "d,"  providing 
that  no  claim  for  workmen's  compensation  shall 
be  valid  or  enforceable  "unless  filed  withia 
three  months  after  tbe  date  upon  which  the  in- 
jury occurred"  the  claimant,  who  by  tbe  injury 
for  which  he  seeks  compensation  was  rendered 
mentally  incapable  of  filing  sndi  claim  until 
after  such  time  had  elapsed,  cannot  recorer, 
as  the  statute,  having  created  the  right  of  re- 
covery, does  not  merely  Umit  the  remedy  and, 
being  general,  allows  of  no  exceptions. 

In  bane. 

Appeal  from  Circuit  Court,  Moltnomalk 
County;  John  HcGourt,  Judge. 


4E»For  otber  e«Mi  Me  suae  topic  and  KBY-MUHBBa  In  all  Key-Numtarad  Dlceits  and  ladexM 
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Petttlm  by  Frad  T.  Tx)agh  to  the  State 
(Indnatrlal  Accident  Oom  mission  for  compen- 
satioQ.  From  denial  of  Ms  petition  he  ap- 
pealed to  the  circuit  court,  which  rendered 
Judgment  confirming  the  dedslon  of  the  com- 
mission, and  be  appeals.  Affirmed. 

A.  M.  Crawford  and  W.  O.  Oampbell,  both 
of  Portland,  tor  appellant. 

James  West,  Asst  Atty.  Gen.  (T.  H.  Van 
Winkle,  Atty.  Gen.,  and  J.  A.  Benjamin, 
Aiit  Atty,  Gen.,  on  the  brief),  for  respondent. 

BUBMEOTT,  O.  X  Olalmlns  to  have  been 
Injiired  on  October  1, .  1019,  while  at  work 
tn  a  sUpbolIdliic  corporation  in  Multnomah 
eonnt7»  Or^  Ox  jdalnttff  presented  his  peti- 
tfam  for  otnnpensatlon  to  the  State  Industrial 
i&oddmt  Commission  on  AprU  3, 1021.  The 
OommlssiOD  refused  to  allow  him  any  com- 
pmsation,  and  he  appealed  to  the  circuit 
eonrt  A  trial  by  Jury  was  had  In  that  court, 
resulting:  In  the  finding  of  a  special  verdict 
dsacribing  the  Injury  and  stating  that,  as  a 
result  thCTeof,  plaintiff  became  partlaUy  de- 
mented, 80  that  he  was  mentally  incapable 
(tf  giing  a  dalm  lurtor  to  the  time  when  it 
was  filed.  Basing  Its  actl<ni  upon,  the  fact 
tbat  the  daim  had  not  been  filed  before  the 
CommisedDn  for  more  than  a  year  after  the 
liappening  of  the  aoddent  by  whkb  be  was 
injured,  tJw  circuit  court  confirmed  the  de- 
cision of  the  State  Industrial  Acddent  Com- 
mission rejecting  it  The  claimant  appeals 
to  this  court 

TUm  sole  questkm  presmted  for  onr  oon- 
slderatlMi  is  the  regularity  of  the  order  of 
the  Commission  rejecting  the  claim,  and  the 
affirmance  of  that  order  by  the  circuit  court. 
The  ruling  complained  of  depends  upon  the 
construction  of  snibdlvlBion  ."d"  of  section 
<0632,  Or.  I*,  reading  thus: 

"Vo  application  shall' be  ralid  or  claim  there- 
uodcr  enforceable  in  nonfatal  cases  unless  such 
.daim  is  filed  within  three  months  after  the  date 
'Upon  which  the  Injury  occurred,  nor  in  fatal 
cases  unless  such  claim  Is  filed  within  one  year 
after  tbs  date  npon  whldi  the  fatal  Injury  oc- 
curred.^ 

(1, 2]  The  petitioner  asserts  that,  while  he 
■was  working  on  board  a  hull  then  in  process 
of  craistructlon,  a  bolt  fell  npon  his  head 
-from  above,  causing  the  Injury,  on  October 
-X,  1919.  Compensation  Is  allowed  to  a  work- 
man, when  injured  under  circumstances  ctm- 
tem^ated  by  the  act.  If  he  shall  sustain  "a 
persmial  injury  by  accident  arising  out  of 
and  in  Uie  course  of  his  employment  caused 
tif  violent  m  external  means."  Or.  li.  |  6626. 
As  pointed  out  in  Iwanlcki  v.  State  Industrial 
Accident  CtHnmlsrion,  206  Pac.  990,  decided 
by  this  court  i^irtl  18,  1922,  the  Injury  for 
which  reooTery  can  Im  liad  Is  one  referable 
to  a  certain  fixed  point  of  time,  and  the  law 
Is  not  intoided  to,  and  does  not  cover  what 
■re  termed  ^'occupational  ^seasas,"  the  ap- 
proadi  at  wbloix  is  gradual  and  insensible 


before  th^  culminate  In  death-  or  restoratltm 
to  health.  Tlie.  words  "date  upon  which  the 
Injury  occurred"  plainly  Indicate  a  certain 
point  of  time,  and  not  an  ezt^ded  period 
Having  in  view  the  element  of  niddainess  of 
the  untoward  event,  we  must  say  that,  under 
our  statute,  the  language  refers  to  the  date 
of  the  acddent  and  the  immediately  conse- 
quent Injury. 

There  are  precedents,  notably  from  Ne- 
braska, Indiana,  and  Massachusetts,  where 
the  court  construes  the.  occurrence  of  the  in- 
Jury  to  mean,  not  Its  Inceptitm  when  the 
complainant  was  hurt,  but  the  consequent 
progress  and  culmination  ot  the  Injury  re- 
ceived at  the  time  of  the  accident  Then  are 
cases  wMcb  hold  under  such  statutes  that 
the  Injured  workman  Is  entitled  to  wait  until 
the  culmination  of  his  hurt,  through  its  de- 
veloiKnent  and  final  progress  to  recovery,  be- 
fore making  any  claim  to  the  Commission. 
In  other  words,  such  cases  fix  the  occurrence 
of  the  injury  at  least  at  the  dimaz  and  not 
at  the  begiiming  of  the  physical  debility 
consequent  upon  the  acddent.  Tliey  arise, 
however,  under  statutes  differing  largely 
from  our  own.  Mainly  they  are  Instances 
where  the  employer  Is  made  directly  liable 
to  the  injured  employ^  under  a  schedule  pre- 
scribed by  the-statute,  and  provision  Is  made 
for  giving  notice  as  soon  as  practicable  or 
as  soon  as  the  disability  or  Insanity  conse- 
quent upon  the  Injury  has  been  removed. 

But  there  are  no  such  provisions  In  our 
statute.  Without  equivocation  It  Is  said 
that  the  notice  must  be  given  within  three 
months  after  the  date  upon  which  the  injury 
occurred.  Something  occurred  or  came  into 
existence  on  October  1,  1919.  The  injury 
happened  at  that  ttme^  True,  It  may  not 
have  developed  InstanUy  Its  full  effect  But 
the  injury  which  hud  no  existence  ^lor  to 
that  date  came  Into  existence  at  that  tim& 
In  other  words,  it  occurred  at  that  date. 

[S]  Ttie  question  then  Is:  What  is  the 
effect,  under  this  statute,  of  falling  to  pre- 
soit  a  claim  to  the  Industrial  Accident  Com- 
mission tot  compaisati<m  until  more  than 
the  three  months  had  elapsed  from  the  date 
mentioned?  Tbe  state*  In  pursuit  of  Its  pub- 
lic policy,  by  virtue  of  its  police  power,  lias 
formulated  Its  bounb'i  to  quote  from  the 
title  of  the  act,  **fbr  the  benefit,  compensa- 
tion and  care  of  workmen."  Whatever  It  be, 
wheth»  a  contract  or  a  mere  finandal  ben- 
efit created  by  the  state.  It  had  no  existence 
prior  to  the  msctment  of  the  origtnai  work- 
man's compensation  act  so  <»Ued,  approved 
on  referendum,  November  17,  1913.  An  In- 
jured woricman  has  no  cause  of  action  against 
the  Industrial  Accident  Commission  any 
more  than  a  suitor  would  have  an  action 
against  a  court  which  decided  an  issue  ad- 
verKHr  to  bis  Interests.  It  is  true,  the  stat- 
ute has  provided  an  appeal  from  the  decision 
cft  the  Commission  to  Uie  circuit  court  and 
thence  to  the  Snprone  Oonrt  Whatever  tt 
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may  be.  the  ctatnte  makes  a  provision  be- 
fore unknown  to  oar  laws.  It  Is  as  though 
the  state  bad  made  an  offw  to  injured  em- 
ployes upon  certain  terms,  so  that,  even  If 
we  consider  tt  as  a  contract,  the  party  who 
would  avail  hlms^  of  the  offer  must  a«»pt 
It  In  the  manner,  at  the  tim^  and  on  the 
terms  It  Is  made. 

The  three  monttaa  mentioned  are  not  a  lim- 
itation mi  the  time  for  commencing  an  ac- 
tion, wltMn  the  meaning  of  the  general  stat- 
ute of  limitations.  Whether  it  be  a  contract 
or  a  mere  offer,  tliat  period  of  three  months 
within  which  the  claim  must  be  presented 
is  one  ot  the  wsentlal  ingredients  of  the  con- 
trfict  or  of  the*  offer  of  the  gratuity,  and  he 
who  would  avail  himself  ot  Its  ben^ts  must 
pursue  tlie  statute  as  It  Is  writtOL  The  rule 
of  constructlan  applicable  to  such  a  statute 
la  well  stated  in  Van  Steenwyck  v.  Wash- 
burn, 69  Wis.  601,  17  N.  W.  289,  48  Am. 
Bqi.  632,  In  tliat  case  the  statute  provided 
for  an  election  by  a  widow  between  the 
statutory  dover  and  the  provision  made  f6r 
her  by  Qie  will  of  hw  deceased  husband. 
It  was  claimed  for  her  that,  because  she  was 
Insane  she  was  incapable  of  making  an  elec- 
tion, and  hence  was  excused  from  doing  so, 
although  the  statute  creating  the  right  made 
no  mention  of  any  exception  on  that  account. 
The  court  said: 

"Where  the  widow  Is  sane,  is  sal  Jnris,  capa- 
ble of  making  cootracts,  competent  to  bind 
heraelf  by  a  legal  obligation,  the  way  is  plain. 
She  can  elect  whether  she  will  take  the  devise 
or  other  provision  made  for  her  in  the  will  of 
her  husband,  or  whether  she  will  claim  that 
interest  In  bis  estate  which  the  hiw  gives  to 
her.  Bat  when  we  come  to  apply  the  statute 
to  an  insane  widow,  a  non  compoi  mentis,  one 
who  can  exerdse  no  intelligent  Judgment  or 
choice,  one  who  is  not  responBible  for  her  acts, 
then  it  goes  against  onr  notions  of  right  and 
justice.  Still,  the  law  ia  well  settled  that,  in 
the  coQBtructioa  of  statutes,  general  words  are 
to  have  a  general  operation,  unless  something 
ia  found  In  the  statute  Itself  which  affords 
grounds  for  qualifying  or  restraining  them. 
'No  exceptions  can  be  claimed  In  favor  of  par- 
ticular persons  or  claBses  unless  they  are  ex- 
pressly mentioned.'  IHxon,  O.  J.,  In  Wood- 
bury T.  Sbackleford.  19  Wis.  SO.  The  same 
principle  was  recognized  and  enforced  in  Lind- 
say T.  Fay,  28  Wis.  177,  and  it  is  doubtless 
in  accord  with  the  great  weight  of  judidal 
opinion  on  tbl's  subject  As  the  Legislature 
has  made  no  exception  in  the  statute,  the  courts 
have  no  right  to  make  one,  because  to  do  so 
would  be  legislation.  Were  we  to  hold  that 
the  statute  does  not  include  a  widow  of  un- 
sound mind,  we  should  certainly  be  making  an 
addition  to  it  which  the  Legislature  has  not 
seen  tit  to  enact.  The  ill  elTects  of  holding  that 
the  statute  did  include  an  insune  widow  were 
most  ably  presented  ia  the  argument  of  re- 
spondents* counsel.  These  evil  consequences, 
however  proper  for  the  consideration  of  tbe 
Legislature,  can  really  have  no  weight  in  giving 
construction  to  s  statute  which  Is  plain  and 
unambiguous  in  its  language.  The  doctrine  of 
an  inherent  equity,  creating  an  exception  as 


to  any  disability  ^ers  tte  LegUlatara  haa 

made  none,  must  be  abandoned,  parHcularly  ia 
a  country  where  the  legislative  power  is  dis- 
tinct from  the  Judicial  The  result,  therefore, 
on  this  point,  Is  that  we  must  hold  that  the 
general  words  in  tbe  statute  have  a  general  ap- 
plication, and,  since  there  is  no  exception  as 
to  an  insane  widow,  the  court  can  create  none." 

An  annlogous  principle  was  applied  by  Mr. 
Justice  Bennett  in  Bailey  v.  O.  W.  R.  *  N. 
Co.,  97  Or.  471,  191  Pac.  7S2.  In  that  case 
Henry  Plocb  In  an  early  day  settled  upon  a 
tract  of  land  now  within  the  limits  of  ttie 
city  of  Portland.  The  land  had  not  then  l>eeD 
surveyed  by  the  general  government,  for  want 
of  which  he  could  not  make  definite  descrip- 
tion In  bis  notice  of  claim  to  the  land.  Be- 
fore the  rarvey  was  made  he  died,  witbout 
having  given  notice  of  his  daim.  His  helra, 
the  plaintiffs  In  tbe  salt,  were  not  aware  of 
this  situation  for  many  years  afterwardau 
Meanwhile  other  parties  had  settled  upon 
the  land,  and,  by  mesne  conveyances,  the  de- 
fendant company  had  become  tlie  owner 
thereof.  Oommenttng  on  this  situatkMi,  iSx. 
Jiutlce  Bennett  said: 

"The  plaintiffs  offer,  as  an  excuse  for  their 
failure  to  comply  with  the  law.  tbe  death  of 
tbe  claimant  and  their  lack  of  knowledge  of 
his  claim.  This  may  be  a  moral  excuse  which 
would  relieve  them  (ron  a  charge  of  negligence, 
but  it  is  not  a  compliance  with  the  law,  which 
would  give  them  title  to  the  land.** 

l^e  opinion  goes  on  to  quote  with  approval 
tbe  language  In  Frlsble  v.  Whitney,  9  Wall. 
(76  n.  S.)  196v  IB  L.  Ed.  668,  as  foUows: 

"The  argument  is  urged  with  much  seal  that, 
because  complainant  ^  all  that  was  in  Ui* 

power  of  any  one  to  do  towarda  perfecting  his 
claim,  he  should  not  be  held  responsible  for 
what  could  not  he  done.  To  this  we  reply,  as 
we  did  in  the  ease  of  Rector  v.  Ashly,  6  WaU. 
142,  that  tbe  rights  of  a  claimant  are  to  be 
measured  by  tne  acts  of  Congress,  and  not  by 
what  he  may  or  may  not  be  able  to  do,  and  if  s 
sound  construction  of  these  acta  shows  that  he 
had  acquired  no  vested  interest  In  the  land, 
then,  as  his  rights  are  created  by  the  statutes, 
they  must  be  governed  by  their  provisions, 
whether  they  be  hard  or  letdent.** 

With  these  general  principles  of  statutorr 
construction  and  ai^licatlon  In  mind,  we 
proceed  to  the  consideration  of  cases  more 
directly  applicable.  Illustrating  the  principle 
that  the  terms  of  a  statute  creating  a  right 
hitherto  unknown,  although  some  of  those 
terms  be  coached  in  matters  of  time,  are  aU 
constituent  elements  of  the  right  Itself  and 
not  mere  limitations  upon  the  exercise  of 
that  ri^jbt.  In  Cooke  v.  H<dland  Farnace 
Co.,  200  Mich.  102,  166  N.  W.  1013,  L.  B.  A. 
lOlSE,  652,  as  in  this  case,  the  complainant 
was  Injured  by  being  struck  upon  tbe  head 
by  a  bolt  which  fell  from  above.  This  oc- 
curred on  October  6,  1915.  but  be  did  not 
make  claim  for  compensation  until  October 
9,  1916.  The  statute  there  provided  that  no 
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IRtxreedlnfi  for  compeiMatlon  for  an  Injury 
shoold  be  maintained,  nnlsas  **noUce  of  tbe 
tnjnry  Bhall  have  been  given  to  the  employer 
tbree  months  after  tbe  happening  thereof 
and  nnlen  tbe  claim  for  compensation  aball 
have  been  made  within  six  montha  after  tbe 
occurrence  of  the  Injury."  The  court  there 
held  that,  although  tbe  teacma  "accident"  and 
^injory"  are  not  synonymotiB,  yet  becanse  tbe 
aeddent  prodnces  the  Injury  they  are  con- 
enrrent  in  point  of  time,  thua  Ozlng  tbe  bap- 
pmlng  of  tbe  accident  as  the  date  of  tbe 
occurrence  of  the  lojory.  The  court  reviews 
the  authorities  at  length  and  condndes  with 
the  declaraUon  that: 

*^«  are  eorapdled  to  hold,  meat  hold,  nnlesa 
we  resort  to  jadldal  legislation,  that  the  Leg* 
islatore,  by  these  two  sections,  fixed  tbe  date 
ef  the  injoiy  at  the  date  of  Uie  accident,  and 
not  some  remote  date  thereafter  when  the 
tnjured  employe  became  definitely  satisfied  that 
he  waa  disabled  as  a  resolt  of  Uie  acddent." 

A  Ittw  case  Is  Kdndd  v.  American  Car  ft 
rbnndry  Co^  200  Bflch.  004, 108  N.  W.  1011. 
L.  R.  A.  1018F.  860.  Similar  cases  are  Ba8b< 
Bdl  T.  Industrial  Board,  270  Dl.  262.  114  N. 
S.  4M;  Haia^w  v.  Industrial  Board,  276 
m.  114, 118  N.  K.  877;  CIGaao  v.  B.  W.  Bliss 
Go.,  188  App.  Div.  88B»  177  N.  T.  SuSS).  208; 
FOccardl  v.  Ott,  83  W..  Va.  166,  06  S.  B.  69. 
Tbe  reason  tor  tlie  rule  ia  given  by  Mr.  Jus- 
Hee  Walte  In  The  Harrlsburg.  118  U.  &  199, 
214, 7  Sup.  Ct  140, 147  (80  L.  Bd.  868),  as  fol- 
lows: 

*^e  Btatatea  create  a  new  legal  UaUIity, 
with  the  right  to  a  salt  for  Ita  enforcement, 
proTided  tbe  suit  is  bronght  within  twelve 
moDtfas,  and  not  otherwise.  Th«  time  within 
which  the  Boit  mast  be  brought  operates  as  a 
limitation  of  the  liability  itself  as  created,  and 
not  of  the  remedy  alone.  It  is  a  condition  at- 
tached to  the  right  to  sne  at  aH.  No  one  will 
pretend  that  the  suit  in  PennsylTania,  or  the  in- 
dictment in  Massacbnsetts,  could  be  maintained 
if  bnrailit  or  found  after  the  expiration  of  the 
year,  and  It  would  aeem  to  be  dear  that,  if  the 
admtralty  adopta  the  statvte  as  a  nde  of  right 
to  be  administered  within  its  own  Jurisdiction, 
It  must  take  the  right  subject  to  tbe  limitations 
which  have  been  made  a  part  of  its  existence. 
It  matters  not  that  no  rights  of  Innocent  par- 
ties have  attached  during  the  delay.  Time  haA 
been  made  of  the  essence  of  the  right,  and  tbe 
r^t  is  lost  if  the  time  is  disregarded.  The  lia- 
bility and  tlM  remedy  are  created  by  the  same 
atatntea,  and  the  Umltations  of  the  remedy  are 
therefore  to  be  treated  as  limitations  of  tha 
right" 

A  like  case  is  Lewis  v.  Pawnee  BiH'a  Wild 
West  Co..  6  Pennewlll  (D^.)  816,  66  AU.  471, 
16  Ann.  Cas.  003,  where  it  Is  said,  to  quote 
from  the  syllabus: 

"The  Delaware  statute  of  1897  •  •  *  pro- 
viding that  no  action  for  personal  injnries  shall 
be  brought  after  tbe  expiration  of  one  year 
from  the  date  when  tbe  injuries  were  sustained, 
being  a  special  or  independent  statute  of  limi- 
tations, complete  In  Itself,  ia  not  snhject  to 


the  ezeeptiona  contained  In  the  general  stat- 
ute of  limitations,  *  *  :*  snd  consequently 
the  absence  from  the  state  of  the  person  whose 
negligence  caused  the  injuries  does  not  extend 
the  time  limited  for  the  commencement  of  socb 
action." 

Tbe  subject  is  treated  at  large  and  well 
annotated  in  the  last-named  publication. 
See,  also,  Pomeroy'a  Petition,  S3  Mont  69, 
81  Pac.  629;  Kodman  v.  Missouri  Padflc  Ry. 
Co.,  65  Kan.  646,  70  Pac.  642,  59  U  R.  A.  704 ; 
Boston  &  Me.  R.  R.  CO.  v.  Hnrd,  108  Fed.  116. 
47  O.  G.  A.  615,  66  L.  R.  A.  103;  Brnnawick 
Terminal  Co.  v.  National  Bank,  90  Fed.  035. 
40  a  C.  A.  22,  48  U  R.  A.  625;  Ralney  T. 
Grace,  216  Fed.  440,  132  0.  O.  A  609,  L.  R. 
A.  1016A,  1149,  note  47  at  pages  1166  and 
1167;  Osborne  v.  Ry.  Co..  87  Vt  104,  88  Atl, 
512.  Ann.  Cas.  19160,  74;  Swisher  v.  Ry,  Co., 
76  Kan.  97.  00  Pac.  812;  Richards  v.  Car- 
penter (C.  a  A.)  261  Fed.  724. 

Without  makli^  any  excepthm  In  favor  ot 
the  insane,  the  disabled,  or  tbe  Infant,  the 
Legislature  has  seen  fit  to  prescribe  tbe  terms 
upon  which  the  bounty  of  the  state  may  be 
enjoyed.  Those  who  would  avail  ttiemselvea 
of  ttie  privilege  thns  extended  must  complj, 
with  Its  terms,  and  It  does  not  lie  within  the 
power  of  any  judicial  tribunal,  however  ben- 
eficial it  may  be,  to  add  terms  that  have  not 
been  put  there  by  the  law-making  power.  We 
may  well  regard  this  case  as  one  of  great 
misfortune,  and  yet  we  are  powerless  to  ex- 
tend relief  where  none  is  awarded  by  tbe 
statute.  Tbe  judgment  of  the  drcnit  court 
must  be  affirmed. 


McCOURT, 

decision. 


J.,  did  not  partldpate'  In  this 


(24  Arts.  151) 
STATE  V.  SMITH.    <Ne.  888.) 

(Supreme  Court  of  Arisona.    June  9,  1022.) 

1.  Game  «=>8— Peaalty  for  aniawrfal  possat- 
•ion  or  game  animals  or  parts  thereof  rooov- 
arable  only  where  pessessloa  resulted  from 
URlawfal  taking,  killing,  or  Injariag. 

In  an  action  authorized  by  Pen.  Code  1913, 
(  668,  as  amended  by  Laws  1019,  c.  169,  to 
ret-over  a  penalty  for  unlawfully  wonnding  or 
killing  certsia  animals  or  unlawfully  having 
them  or  parts  thereof  in  possession,  a  cause 
of  action  for  havii^  sudi  unlawful  possession 
can  only  arise  where  there  has  been  an  unlaw- 
ful taking,  killing,  or  injuring  of  sadi  animals, 
making  consequent  possession  therectf  unlaw- 
fuL 

2.  Game  «»8— Mere  pessessloa  of  game  aal- 
nals  or  parts  thereof  presanei  lawfsl 
der  statute  aatbeiizlag  paaalty  for  aalawfsl 
possessloa. 

In  an  action  brought  under  Pen.  Code  1913, 
S  6C8,  as  amended  by  Laws  1019,  c.  169,  au- 
thorizing an  action  to  recover  a  penalty  for 
having  possession  of  certain  animals  or  parts 
thereof  unlawfully  by  reason  of  having  unlaw- 
fhHy  taken,  killed,  or  injured  audi  animals, 
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mere  pouesslon  of  andi  udmals  or  parts  there* 
of  la  preenmed  lawfoL 

3.  Game  ifl—iO  Mere  posseealei  of  antlere  eot 
auffldeat  to  prove  niawfui  taklpp  dr  iRjiir- 
iag  ef  deer. 

In  an  action  hroaght  under  Pen.  Code  1913, 
I  668,  aa  amended  by  Laws  1919,  c.  168,  au- 
tborizin^  an  action  to  recover  a  penalty  for 
haviOK  poiseaaion  of  certain  animals,  mere  pos- 
seeeion  of  deer  antlers  fa  not  sufficient  to  prove 
tliat  defendant  had  unlawfully  taken  or  injured 
deer,  especially  where  the  only  evldenca  adduc- 
ed supports  the  presumption  that  such  posses- 
aion  mis  lavfaL 

Anieal  from  Superior  Coort,  Navajo  Oonn- 
ty;  J.  B.  Orosby,  Judge. 

Action  by  the  State  of  Arizona  against 
Tom  Smith  to  recover  a  statutory  penalty. 
Verdict  for  defendant  From  an  order  deny- 
ing Its  motion  for  a  new  trial,  the  State  ap- 
peals Order  affirmed. 

W.  J.  Qalbralth,  Atty.  Gen.,  and  W.  E.  rer- 
guaon,  Special  Ooonsel,  of  HolbroiA,  for  the 
State. 

-  Wtildon'J.  Bailey,  ta  Ptacmlx  tor  appellee. 

FliAKIGAN,  7.  This  Is  an  appeal  by  the 
state  of  Arizona  from  an  order  denying  Its 
i^tlcku  for  a  new  trial.  In  an  action  brought 
In'  Its  name  to  recover  a  statutory  penalty 
under  the  game  laws.  The  action  was 
brought  undor  the  provisions  of  section  668 
of  the  Penal  Code,  Revised  Statutes  1913,  as 
amended  by  chapter  169,  Laws  1919,  Regu- 
lar Session,  Fourth  L^^latnre.  The  rele- 
vant portion  of  said  section  reads : 

"The  state  game  warden,  if  he  so  elect,  or 
any  other  officer  diarged  with  the  enforcement 
o^  the  laws  relating  to  game  and  flab,  if  so  di- 
rected by  the  state  game  warden,  may  bring 
dvfl  action  in  the  name  of  the  state  against 
any  person  nnlawfuHy  wpunding  or  killing,  or 
having  unlawfully  in  possession,  any  game 
qnadmped,  bird  or  fish,  or  part  thereof,  and 
recover  judgment  for  each  such  animal  or  part 
thereof,  the  following  minimum  sums  aa  dam- 
ages for  the  taking,  kiUiiv>  or  injuring  there- 
of,- to  wit: 

Far  eaeh  elk  «a»  W 

For  each  deer   60  00 

For  each  antelope   100  00 

For  eacb  nxountaln  sbeep  or  goat   200  00 

Por  eacb  bird   10  00 

For  eacb  lUb   1  00" 

The  complaint  alleges  that  on  March  10, 
1920,  in  Navajo  county,  Ariz.,  the  defend- 
ant was  in  unlawful  possession  of  eight  pairs 
of  deer  horns  or  sets  of  horns;  that  the  pos- 
session of  such  eight  pairs  of  deer  horns  is 
unlawful  and  In  accordance  with  the  stat- 
ute the  defaidant  thereby  became  indebted 
to  plaintiff  in  the  sum  of  |400,  by  way  of 
damages. 

The  OPly*4mtof  addnced  to  support  the  al- 
legatlona  of  the(?;i|(|U|nt  was  the  testimony 
ot  the  defendant  himsv?>^Jui^as  called  aa 


a  witness  by  the  state.  This  testimony  was 
that  on  the  day  In  question,  at  Holbrook,  in 
said  county,  he  was  In  posseasiMi  of  four 
locked  sets  of  deer  horns  and  abovt  ten 
single  sets  that  were  not  locked,  making 
"eighteen  pairs  altogether"  of  deer  horns. 
Defendant  admUted  that  he  had  no  permis- 
sion from  the  state  game  warda  to  possess 
the  horns,  but  testified  that  he  had  permis- 
sion from  the  forest  supervisor  of  the  Grand 
Canyon  game  preserve  to  possess  certain  of 
them,  and  that  the  ottiers  were  brought  from 
Utah. 

Upon  this  testimony  the  Jury  returned  a 
verdict  for  the  defendant. 

[1}  The  questlan  we  shall  consider  Is 
whethw  the  facts  so  established  show  a  cause 
of  action  under  the  statute.  The  statute 
provides  for  a  dvU  action.  In  the  name  of 
the  stat^  against  any  pmon  unlawfully 
wounding  or  killing  or  having  unlawfully  in 
possession  any  ot  the  animals  mentioned,  or 
parts  thereof,  in  vrtilch  action  Judgment  for 
damages  may  be  recovered  for  the  taking, 
kilUi^,  or  Injuring  <st  such  animals.  The 
plain  import  ot  the  section  Is  that  a  cause  oC 
action  against  one  In  nnlawfnl  possesslfm  €t 
snch  animals,  or  parts  thareot,  can  only 
arise  where  there  has  been  an  unlawful  tak- 
ing, UlUng,  or  injuring  of  suCh  animals,  so 
that  the  possessim  of  the  animals  so  taken, 
IdUed,  or  Injured,  or  of  parts  thereof,  is  like- 
wise nnlawfnl. 

[2]  There  was  no  proof  that  the  defend- 
ant had  pnlawful^  taken,  fclHed,  or  injured 
the  animals  from  which  these  horns  came, 
unless  his  possession  of  these  horns  carried 
wlOi  it  sndi  presumption.  The  statute  in 
speaking  of  unlawful  possession  recognises 
that  there  may  be  a  possession  which  is  law- 
ful, so  that,  if  nothing  but  possession  Is 
shown,  such  possessim  Is  to  be  deemed  law- 
ful. 

[31  The  case  for  the  state  must  therefore 
be  based  upon  the  supposition  that  the  law- 
ful posBession  of  these  sets  of  antters  was 
snffident  to  prove  that  the  defendant  had 
unlawfully  taken,  killpd,  or  Injured  the  ani- 
mals which  at  one  time  bore  them,  and  that 
this  conduslon  may  be  drawn  not  only 
where  the  possession  Is  presumably  lawful 
because  there  is  no  evidence  to  the  contrary, 
but  also  where,  as  in  this  case,  ttie  resump- 
tion of  lawful  poseeesion  and  that  there  was 
no  unlawful  taking,  or  killing,  or  Injuring  o( 
such  animals  is  confirmed  by  the  only  evi- 
dence adduced.  To  state  these  propositions 
is  of  course  to  refute  them. 

The  evidence  was  utterly  Insufficient  upon 
which  to  base  any  judgment  against  the  de- 
fendant, and  the  verdict  of  the  Jury  In  bis 
favor  and  the  order  of  the  court  denying  th^ 
state's  motion  for  a  new  trial  were  rights 
The  ord»  is  affirmed. 

ROSS,  a      and  McAUSTE^  J.,  concur. 
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r.  states  «=»I24— Tern  "renit"  In  statute 
for  ramlssloa  of  Intorest  oa  laaas  by  state 
Mined. 

Whether  the  term  "remit,**  as  used  in  Iaws 
1921,  c.  49,  permitting  interest  on  loans  to 
erect  the  Lyman  reservoir  dam  Is  construed  ac- 
eording  to  its  popular  meaning  or  its  "peculiar 
and  appropriate  meaning  in  law"  pursuant  to 
GiT.  Code  1913,  par.  65S2,  it  means  forgiven  or 
pardoned,  and  does  not  slmplr  mean  "to  de- 
fer." 

[Ed.  Note.— Vor  other  definittona,  see  Words 

and  Phrases,  Bemit.] 

2.  Schools  and  school  districts  Inability 
te  pay  interest  on  loans  from  oommoa  school 
fsad  held  not  to  result  in  tfefloit  and  au- 
thorize transfer  of  funds  to  cover  it 

Inability  of  mortgagors  to  pay  interest  due 
the  state  on  loans  to  erect  the  Lyman  reservoir 
dam  made  from  proceeds  of  the  sales  of  land 
granted  the  federal  government  for  common 
schools,  etc,  did  not  result  in  a  defidt  in  the 
ewunon  adiool  fond,  and  transference  of  mon- 
tjn  by  the  state  from  the  general  fund  to  cov* 
er  such  deficit  porsoant  to  Laws  1921,  c.  49, 
remitting  interest  on  such  loans,  is  not  au- 
thorized by  Const,  art.  11,  {  10,  providing  for 
spp  top  nations  in  addition  to  income  from  in- 
vestment of  Buch  proceeds  to  insure  the  main- 
tenance of  aU  state  educational  inatitutionB. 

3.  States  <3=>I  l9^Remlssloa  of  Interest  on 
loans  of  institutional  funds  held  lifvalid  as  a 
"tfonation  to  Indlyiduals.** 

The  remission  by  Laws  1921,  c.  49,  to 
mortgagees  of  interest  on  loans  of  institutional 
funds  is  s  donation  to  individuals  in  Tiolatfon 
of  Const,  art.  9,  S  7. 

[Ed.  Note.— For  otiier  definitions,  see  Words 
and  Phrasea,  Firat  and  Second  Series,  Dcmate 
—Donation.! 

4.  Pebllo  lands  «S9S7— Reailssloe  of  Interest  on 
IMM  of  InatHutlonnl  funds  held  Invalid  as 
braaefi  •!  trast  under  CentKatlen. 

The  remission  of  intereat  on  loans  of  funds 
derfved  from  sale  of  lands  granted  to  the  ter- 
ritory and  state  by  the  federal  government  for 
common  schools  and  other  institutions  is  a 
violation  of  Const,  art.  10,  §  2,  making  it  a 
breadi  of  trust  to  dispose  thereof  tor  any  ob- 
ject other  than  that  for  which  they  weca 
granted,  w  contrary  to  the  Enabling  Act. 

Appeal  from  Snperior  Court,  Bfaricopa 
County;  R.  O.  Stanford,  Judge. 

Action  for  Injunction  by  William  E.  Row- 
lands against  the  State  Loan  Board  of  Ari- 
zona and  others  to  restrain  defendants  from 
carrying  out  terms  of  Laws  1921,  c.  49.  In- 
junction denied,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

BaJier  &  Whitney,  of  PhcEnix,  for  appel- 
IJUtL 

ArmatranK;  Lewis  &  Kiamer,  of  Pluuilx, 
for  avpeUeeo. 


ROSS,  a  J.  During  the  years  1914,  1915, 
1916,  1917.  1918.  1919.  and  1920,  the  State 
Treasurer,  by  and  with  the  ai^roral  of  the 
Governor  and  the  Secretary  of  State  loaned 
various  sums  aggregating  $637,000  to  vari- 
ous persons,  under  the  Lyman  dam  project  In 
Apache  county,  and  took  mortgagee  on  such 
persons'  lands  situated  In  said  county,  as 
security  for  such  loans.  The  moneys  loaned 
were  tiie  proceeds  of  sales  of  Institutional 
lands  granted  to  the  territory  of  Arizona  and 
to  the  state  by  the  Federal  government  for 
the  common  schools  and  charitable  and  penal 
Institutions  of  the  state.  The  loans  bear  in- 
terest at  6  per  cent,  per  annum,  and  on  July 
1, 1921,  there  was  due  to  the  state  about  $30,- 
000  in  interest  The  annual  interest  for  the 
subsequent  years,  up  to  and  includlns  1024, 
wUl  be  about  $38,400. 

The  Fifth  Legislature  (see  chapter  49, 
Laws  1021)  passed  an  act  the  title  and  con- 
text of  which  has  to  do  with  the  Interest  on 
said  loans,  and,  as  Its  own  language  explains 
Quite  clearly  its  purpose,  we  give  it  in  full: 

"An  act  for  the  relief  of  natural  persons  own- 
ing land  in  Apache  county  whose  property 
was  damaged  or  destroyed  by  floods  occa- 
sioned by  the  breaking  of  the  Lyman  reser- 
voir, and  making  an  appropriation  therefor. 

"Be  it  enacted  by  the  Legislature  o^  the 
state  of  Arizona: 

"Section  1.  That  because  of  the  eonstmction 
company's  not  completing  the  Lyman  dam,  and 
the  resulting  failure  to  obtain  water  which  has 
prevented  the  growing  of  crops  on  the  Lyman 
dam  project  during  the  past  five  years  and 
which  will  limit  the  growing  of  crops  for  at 
least  another  year,  the  interest  due  the  state 
of  Arizona  on  the  mooey  loaned  tor  the  purpose 
of  erecting  said  dam  is  hereby  remitted  mitil 
the  year  1925,  as  herehiafter  provided. 

"See.  2.  The  State  Loan  Board  shall  ascer- 
tain the  amount  of  interest  due  on  the  loan 
made  on  the  farm  lands  within  the  Lyman  dam 
project  up  to  the  time  this  act  becomes  ef< 
fective  and  shall  make  a  claim  for  the  amount 
so  determined  upon  the  State  Auditor,  who  will 
issue  his  warrant  upon  the  receipt  of  such  daim 
for  a  like  amount  to  be  credited  to  the  perma- 
nent funds  invested  on  such  loans.  At  Uie  end 
of  each  calendar  year  up  to  and  including  1924 
the  State  Loan  Board  shall  ascertain  the 
amount  of  interest  due  and  if,  in  their  judg- 
ment, similar  action  is  necessary,  shall  have 
authority  to  grant  the  same  relief  to  said  mort- 
gagors for  the  calendar  year  next  preceding. 

"Sec.  3.  There  is  hereby  annually  appropriat- 
ed out  of  the  general  fuud,  a  sufficient  sum  to 
carry  out  the  provisions  of  this  act 

"Sec.  4.  All  acts  and  parts  of  acts  in  con- 
flict with  the  proviaions  of  this  act  an  herelv 
repealed.** 

The  appellant  Rowlands,  as  a  taxpayer  of 
Maricopa  county,  in  his  own  behalf,  and  in  be- 
half of  others  In  like  situation,  brought  an 
action  alleging  that  the  above-named  appel- 
lees, officials  of  the  state,  were  threatening 
to,  and  would,  if  not  enjoined,  take  from  the 
general  fund  of  the  state  the  mon^  be- 
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longlDS  to  the  state,  raised  by  general  taxa- 
tion, and  apply  the  same  In  payment  of  the 
Interest  due  from  the  mortgagors  np  to  July 
1,  1921,  and  subsequent  years  as  the  interest 
became  doe  and  payable.  It  Is  further  al- 
leged that  said  chapter  49  violates  various 
provisions  (rf  the  Constitution  of  the  state 
of  Arizona  (enumerating  them)  and  the  Fifth 
and  Fourteenth  amendments  to  the  Consti- 
tution of  the  United  States,  and  Is  uncon- 
stitutional, null,  and  void,  and  prayed  that 
the  appellees  be  enjoined  and  restrained  from 
carrying  out  the  terms  of  said  chapter  49. 
At  a  bearing  upon  the  merits  of  the  case,  at 
which  the  allegations  of  the  complaint  were 
treated  as  "an  agreed  statement  of  facts," 
the  court  made  and  entered  Its  Judgment  dis- 
missing the  complaint  From  this  Judgment 
the  appellant  prosecutes  this  appeaL 

The  question  for  decision  is  apparent  from 
the  above  statement  of  the  case.  It  Is  con- 
tended by  appellant  that  the  Legislature  ex- 
ceeded Its  powers  as  limited  by  the  state 
Constitution  In  the  legislation  contained  In 
chapter  49,  supra.  It  Is  obvious  that  the 
Legislature  In  passing  the  act  Intended  to 
accomplish  one  of  two  things,  either:  (1)  To 
cancel  and  forgive  the  payment  of  the  in- 
terest due  and  becoming  due  on  the  mort- 
gages the  state  holds  against  the  various  per- 
sons under  the  Lyman  dam  project  up  to  1924, 
taduslve;  or  (2)  to  lend  these  debtors  out 
of  the  state's  general  fund  enough  money  to 
pay  said  Interest  due  and  to  become  due  until 
1925  In  case  it  was  needed.  It  is  the  conten- 
tion of  appellant  that  the  act  forgives  the 
Interest  to  the  debtors,  and  he  bases  his 
reason  for  so  claiming  upon  the  meaning  of 
tbe  word  "remitted"  and  the  absence  of  any 
provision  In  the  act  for  the  repayment  to  the 
state  of  any  advances  made  by  It  out  of  the 
general  fund  to  meet  such  Interest  That  the 
l^slatlve  purpose  was  to  relieve  the  debtors 
from  ever  paying  the  Interest  for  those  years 
la  which  the  state  paid  It  we  have  no  doubt 

[1]  Appellees  contend  that  the  word  "re- 
mit" as  used  in  the  text  means  "to  defer" 
the  pnymoit  of  Interest  Webster  deOnea  the 
word: 

•  •  *  To  forgive;  to  pardon;  to  remove; 
to  refrain  from  exacting  or  enforcing;  a^  to 
remit  tbe  perfotntance  ot  on  oUigation." 

He  gives  as  synonTms: 

"To  reUz;  release;  abate;  relinquish;  for- 
give; pardon;  absolve.** 

Funk  &  Wagnall's  New  Standard  Diction- 
ary defines  *'remit": 

"  •  •  •To  refrain  from  exacting  as  a  pen- 
alty; discharge  bom',  countermand  the  exac- 
tion of;  as,  to  remit  a  fine  *  *  *  to  defer 
or  put  otF;  postpone," 

84  Oyc: 

"To  forgive,  to  pardon,  te  release  from  pun- 
Munent  or  penalty." 


Bouvier: 

"To  annul  a  fine  or  forfeiture.* 

And  the  same  author  defines  Its  derivative 
"remission"  as  "a  release  of  a  debt"  In  bur 
statute  (paragra^  SSS2,  GItU  Code)  it  Is  pro- 
vided: 

"In  the  conatmction  of  the  statotes  of  this 
state,  tbe  following  rules  shall  be  observed, 
imlesB  Bucb  construction  woald  be  inconsistent 
with  the  manifest  intent  ot  the  Legislature, 
that  is  to  Bar: 

"(1)  All  words  and  phrases  sball  be  constm- 
ed  and  understood  according  to  the  common  and 
approved  nsngc  of  tbe  language;  but  tcchnictl 
words  and  phrases,  such  as  may  have  acqoired 
a  pecaliar  and  appropriate  meaning  in  the  law, 
shall  be  construed  and  understood  according  to 
such  peeoUar  and  appropriate  meanii^.** 

This  we  Iwlleve  to  be  the  general  rule,  and, 
taking  It  as  our  guide,  we  think  the  word 
"remit"  whether  construed  according  to  its 
popular  meaning  or  according  to  Its  "peculiar 
and  appropriate  meaning  In  law,"  was  em- 
ployed in  the  act  to  convey  the  Idea  that  tbe 
Interest  was  forgiven  or  i>ardoned.  Tboui^ 
according  to  one  of  the  lexicograi^ers,  one 
of  Its  meanings  Is  '*to  defer,"  we  do  not  think 
It  was  employed  In  that  sense  by  the  Legis- 
lature in  the  above  act,  because,  if  that  was 
the  intention.  It  seems  that  the  Legislature 
would  have  provided  or  stipulated  In  the  act 
that  when.  If  ever,  the  Interest  was  collected 
or  collectij)ie  from  the  Lyman  dam  debtors. 
It  should  be  paid  into  the  general  fund  to 
cover  the  advances  made  by  the  state  from 
that  fund  in  payment  of  interest  The  ab- 
sence of  such  a  provision  was  doubtless  In- 
leuti<mal,  conclusively  evidencing  the  purpose 
of  the  Legislature  to  relieve  the  debtors  from 
the  obligation  ever  to  r^ay  the  state  the 
moneys  It  might  advance  in  discharging  tbe 
Interest  on  the  mortgages. 

Had  It  been  the  intention  of  the  Legislature 
to  forego  the  collection  of  interest  for  the 
time  being  only,  and  not  to  forgive  it,  it  la 
reasonable  to  assume  more  apt  language 
would  have  been  used  to  indicate  such  In- 
tention. It  would  have  empowered  the  state's 
agent  "to  defer,  put  off,  or  postpone"  tbe 
payment  of  interest  to  a  time  certain.  In  di- 
rect aijd  express  language. 

For  another  reason.  It  does  not  seem  that  tt 
was  the  intention  simply  to  give  tbe  debtor 
more  time  in  which  to  pay  the  interest  as 
the  state's  agents  are  given  some  discretion 
in  the  matter,  and  would  doubtless  use  it 
if  by  doing  so  the  debtors*  ability  to  meet 
their  obligations  would  be  enhanced  or  im- 
proved. In  section  118,  Land  Code  (Laws  2d 
Sp.  Sess.  1915,  c.  6),  it  is  provided  that  the 
Goveimor  and  ^retary  of  State  shall  place 
the  collection  of  any  loans  of  Instltntional 
funds  made  by  the  state  in  the  hands  of  tbe 
Attorney  Gmeral  for  appropriate  action, 
"whenever  It  shall  seem  to  be  for  the  best 
Interests  of  tbe  state  to  do  n,"  In  view 
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thlB  authority  already  possessed  by  tbe 
state's  agents,  there  was  no  occasion  to  re- 
peat it,  as  Is  contoided  by  appellees  was 
done^  by  chapt^  49,  supra. 

[2]  Appellees  intimate,  without  preaaing 
it  very  bard,  that  since  the  mortgag(n«  are 
unable  to  pay  the  Interest  on  loans,  a  deficit 
to  that  extent  in  the  comm<m  school  fund  tM 
the  result,  and  that  the  tranafer^ce  of 
numey  by  the  state  from  the  general  fund  to 
cover  such  deficit  is  authorized  by  aection 
10,  art.  11,  State  Gonstitiitlon,  wber^  it  Is 
provided  that — 

"In  addition  to  such  income  the  legislature 
•lisll  make  iQch  appropriations,  to  be  met  by 
taxation,  as  shall  insure  the  proper  malnte- 
Bance  of  all  state  edocatlonal  institutions,  and 
shall  make  such  special  appropriatioQa  as  shall 
provide  for  their  development  and  improve- 
ment" 

This  contention  Is  not  sustainable.  Chap- 
ter 49  by  its  title  and  contents  conclusively 
negatives  any  such  l^a.  It  was  enacted 
the  relief  of  natural  perstms"  therein  de- 
scribed, and  not  for  the  common  school  fund. 

IS]  The  purpose  uid  Intent  of  chapter  49 
being,  as  we  bare  seen,  to  reUeve  the  mor^ 
gagors  of  land  under  the  Lyman  dam  project 
from  ever  paying  or  repaying  any  sums  ad- 
vanced by  tbe  state  to  care  for  the  Interest 
on  their  mortgages,  it  only  remains  to  see 
if  such  a  thing  may  be  done  without  vioUt- 
iag  the  fundanmital  laws  of  the  state  or 
nation.  Without  deciding  whether  it  violates 
tbe  federal  Constitution  or  other  provisions 
of  the  state  Constitution,  as  contended  by 
appellant  it  does,  we  thlnic  it  must  oe  con- 
ceded that  it  runs  counter  to,  and  Is  In  con- 
flict witb,  section  7,  art  9,  of  the  state  Con- 
stitntion.  This  section  teads  as  follows: 

"See.  7.  Neither  the  state,  nor  any  roon^, 
dCy,  town,  municipality,  or  other  subdivisiou  of 
the  state  sIuH  ever  give  or  loan  its  credit  in 
the  aid  of,  or  uuike  any  donadon  or  grant,  by 
subsidy  or  otherwise,  to  any  individual,  associa- 
tion, or  corporation,  or  become  a  subscriber 
to,  or  a  shareholder  in,  any  company  or  cor- 
poration or  become  a  joint  owner  vith  any  per- 
son, company,  or  corporation,  except  as  to 
sndi  ownerships  as  may  accrue  to  the  state  by 
operstiwi  or  prorlsiim  of  law," 

Mo  refinement  of  reasoning  will  permit  the 
proposed  transacti<»  to  pass  mustor  as 
against  this  Inhibition.  When  a  mortgagee 
forgives  the  interest  for  no  other  reason  than 
ttie  inability  of  the  mortgagor  to  pay  It,  it  is  a 
donation,  a  pure  and  simple  gratuity,  unsup- 
ported by  any  consideration,  moral  or  legal, 
rtuy  V,  Colgan,  97  CaL  251,  31  Pac.  1133,  IS 
U  U.  A.  744 ;  McClure  v.  Nye,  22  Cat  App. 
248,  133  Fac.  1145;  In  re  Stanford's  Estate, 
126  CaL  112,  M  Pac.  259,  58  Pac.  45 
U  SL  A.  788.  While  the  object  had  in  view 
may  be  a  worthy  one,  the  people,  by  their 
Constltntlon,  bave  said  in  language,  plain 
and  unmistakable,  that  tbe  public  moneys 


shall  not  be  appropriated  by  the  L^Islature 
for  that  purpose.  This  restriction  upon  the 
power  of  the  Legislature  cannot  be  Ignored. 

[4]  The  rellnqulshmait  of  the  interest  on 
loans  of  Institutional  funds  cannot  be  rec- 
oncUed  with  section  2.  art  10,  of  ttie  state 
Constitution,  which  reads  as  follows: 

"Sec.  2.  Disposition  of  any  of  said  lands,  or 
of  any  money  or  thing  of  value  directly  or  In- 
directly derived  therefrom,  (or  any  object  oth- 
er than  that  for  which  such  particular  lands 
(«r  the  lands  from  whicA  sneh  money  or  thing 
of  value  shall  have  been  derived)  were  granted 
or  confirmed,  or  in  any  manner  contrary  to 
the  provisions  of  the  said  Boabllng  Act  shall 
be  deemed  a  breadi  of  trust" 

The  interest  and  principal  must  be  used 
for  the  specific  purpose  for  which  institu- 
tional lands  were  granted  to  the  state,  or  to 
the  territory,  before  it  became  a  state.  Hie 
Legislature  would  have  as  much  right  to  ap- 
propriate such  funds  or  the  Interest  thereon 
for  road-building  purposes  as  It  would  have 
to  give  such  funds  away.  Being  convinced 
that  tbe  proTisions  of  chapter  49  cannot  be 
carried  out,  without  violating  the  two  sec- 
tions of  the  Constitution  above  quoted  (and 
perhaps  others),  we  must  hold  that  the  Judg- 
ment of  the  trial  court  was  in  error  in  refus- 
ing to  enjoin  the  defendants-appellees  from 
carrying  out  the  terms  of  said  chapter. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  tbe  cause  r^anded,  with  di- 
rectioDs  that  a  permanent  injunction  and  re- 
straining order  be  issued  as  in  tbe  complaint 
prayed  for. 

McAUSTBB  and  FLANiUAM,  JJ.»  concur. 


(24  Arit.  183) 

MORNING  GLORY  MINING  GO.V.  BENDER. 
(No.  1040.) 

(Supreme  Court  of  Arizona.    June  S,  1922.) 

1.  Master  and  servast  «s3228(3)~MlR8r  blast- 
ing held  sot  guilty  of  violation  of  statita. 

Where  some  of  the  holes  which  a  miner 
had  charged'  for  blasting  misfired,  his  return 
to  them  after  a  lapse  of  20  minutes  from  the 
lighting  of  the  fose  for  the  purpose  of  taking 
care  of  the  next  shift  according  to  custom,  was 
not  a  failnre  to  report  misfire  holes  to  the 
mine  foreman  in  violation  of  C^v.  Code  IMS, 
par.  4071,  precluding  recovery  for  Injury  a 
blast  occurring  when  he  reached  the  boles. 

2.  Trial  <s=>296(3)— Error  la  use  of  word  "em- 
ployee" for  "smiiloyer"  la  Instntetioa  held  not 
nisleadlag. 

Id  an  action  by  a  miner  under  the  Bmploy- 
ers*  Liability  Law  for  injuries  received  in  Uaai- 
iog,  an  instmetion  containing  tJie  statement 
that  under  spenfied  circumstances  an  employee 
may  recover  for  injuries,  whether  the  "em- 
ployee" was  to  blame  or  not  in  view  of  liie  fact 
that  the  inatroctlon  clearly  showed  that  it  was 
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meant  to  b«  whether  the  "employer"  was  to 
blame  or  not;  and  a  Bubseguent  matraction  that, 
in  order  to  eoable'the  employee  to  recorer,  the 
injury  moat  be  receired  by  bim  witboat  fault  or 
negligence  on  hia  part,  did  not  mialead  the 
jury,  and  was  Dot  prejudicially  erroneous. 

Appeal  from  Superior  Court,  Santa  Cruz 
Cdonty;  Samuel  L.  Pattee,  Judge. 

Action  by  Francisco  Oamplllo  Bender 
against  the  Homing  Olory  Mining  Company. 
From  Judgment  for  plalntlfl,  and  drying 
defendant's  motion  for  a  new  trial,  defend- 

aDt  appeals.  Affirmed. 

Leslie  0.  Hardy,  of  Nogales,  for  appellant. 
S.  F.  Noon,  of  Nc^les,  and  A.  A.  Worsley. 
of  Tucson,  for  appeUee. 

McAUSXm,  J.  This  Is  an  action  under 
the  Employers'  Liability  Law,  In  which  the 
plaintiff  seeks  to  recover  damages  for  per- 
sonal  injuries  suffered  by  him  as  4  result  of 
an  accidoit,  and  from  a  Judgment  for  blm 
in  the  sum  <tf  $16,000,  and  the  denial  of  its 
motion  for  a  new  trial,  defendant  appeals. 

[1]  The  complaint  properly  alleges  a  cause 
of  action  under  the  Employers'  Liability 
Law,  but  the  answer  denies  that  the  Injury 
was  caused  by  an  accident  due  to  a  condi- 
tion of  the  occupation,  and  alleges  affirma- 
tively tbat  It  resulted  from  appellee's  negli- 
gence In  falling  to  obey  and  comply  with  the 
orders  and  instructions  of  the  defendant  re- 
Kiirdlng  such  oocnpati<m,  as  well  as  the  laws 
of  the  state  of  Arizona  prescribing  the  du- 
ties of  one  oigaged  tber^  and  from  bis 
)'tiUure  to  exercise  ordinary  care,  caution, 
:md  prudence  for  his  own  safety. 

Appellee,  Frandsco  CampiUo  Bender,  was 
employed  by  the  Homing  Olory  Mining  C<mt- 
pa^  as  a  miner,  and  while  In  the  dl8(^rge 
6f  his  duties  was  Injured  on  June  X,  1020, 
by  a  blast  or  e^qtloslon  which  threw  rocks 
and  dirt  against  his  body,  resnltlng  In  the 
total  loss  of  hia  alglit  The  acctdoit  occur* 
red  In  this  way:  At  3:85  that  afternoon  ap- 
)>ellee  and  hia  partner,  Francisco  Itorres, 
lighted  the  fuse  In  fire  holes  which  they  had 
Just  charged  for  blasting,  and  immediately 
withdrew  to  a  tunnel  some  800  or  400  f^t 
away.  Within  five  minutes  thereafter  th^ 
heard  Uiree  ocploaiona,  but  remained  in  their 
place  of  safety  10  minutes  longer  waiting 
for  the  other  two,  and,  not  hearing  them, 
returned  to  the  boles  at  3:55  In  order,  as  ap- 
pellee testified,  to  ascertain  which  two  had 
missed,  so  they  could  "take  care  of  the 
next  dUft,"  and  Just  aa  they  "got  to  the 
place  the  holes  went  off,"  with  the  result 
tbat  both  were  Injured,  appeUee  suffering 
complete  loss  of  both  eyes.  The  evidence 
shows  that  Chris  B.  Wilson  was  foreman  at 
the  mine,  and  that  he  was  known  to  appel- 
lee, who  had  been  both  hired  and  directed 
where  to  work  by  him. 

The  essential  facts  of  the  case  are  not  dts* 
pnted,  hence  It  la  a  questicm  of  the  pri^Kr 


application  of  the  law.  The  assignments, 
with  one  exception,  are  based  on  subdivision 
(e)  of  paragraph  4071,  Civil  Code  1913,  which 
provides  that  "misfire  holes  shall  be  report- 
ed to  the  mine  foreman,  or  shift  boss.  In 
charge  of  the  locality  of  such  holes."  It  is 
contended  that  under  this  statute  It  was  tiie 
duty  of  appellee  to  r^ort  the  misfire  holes 
to  the  foreman,  and  that  his  failure  to  do  so, 
being  the  proximate  cause  of  the  injury,  was 
negligence  per  se  which  prevents  a  recovery. 
In  substantiation  of  this  proposition  the  fol- 
lowing excerpt  from  volume  3,  }  1278,  of 
Labatfa  Master  and  Servant,  Is  cited: 

"There  can  be  no  question  tba^  Where  a  serr- 
ant'B  injury  was  proximately  caused  by  the  fact 
tbat  he  was  violating  a  statute  or  mnnidpal 
ordinance,  the  meaning  and  effect  of  which  are 
perfectly  dear,  he  cannot  recover  damages. 
This  doctrine  is  applied  regardless  of  the  fact 
that  the  employer  may  have  directed  bjs  serv- 
ants to  violate  the  law,  or  may  have  sanctioned 
the  growth  and  continuance  of  a  custom  which 
amouDtB  to  a  contravention  of  the  law." 

It  Is  true  that  it  was  appellee's  duty  to 
r^ort  to  the  foreman  or  shift  boss  having 
charge  of  that  part  of  the  work  that  two 
holes  had  misfired;  but  waa  his  return  to 
them  after  a  lapse  of  20  minutes  from  the 
lighting  of  the  fuse  In  each  bole,  for  the  pur- 
pose of  taking  "care  of  the  next  shift,"  a 
failure  to  comply  with  the  statute?  We 
think  not,  because  It  Is  clear  from  the  evi- 
dence tbat  fuse  of  the  diaracter  of  the  Oiree- 
foot  lengths  used  In  each  of  these  holes 
bums  at  the  rate  of  one  foot  per  minute^ 
and  necessarily  eadk  of  these  pieces  wihiM 
bum  to  the  powder  In  less  than  6  minutes 
from  the  time  they  wa«  lifted  If  there  was 
no  defect  In  them,  and  a  number  of  witnesses 
extterlCTced  In  mining  testified  that  It  la  con- 
sidered peritectly  aate  to  approach  mteflre 
holes  aftw  a  hqiBe  of  20  minutes,  and  that  it 
Is  cu8t<HnaiT  for  tbe  miner  to  do  this  unless 
otherwise  Instructed  by  hia  erai^yer.  In  this 
case  appellee  testified  that  no  other  Inatroc- 
tlons  had  been  given  bim,  and  that  his  pur- 
pose In  returning  was  "to  see  which  boles 
were  missed"  becanse  that  was  "the  custom- 
ary thing  to  do  to  report  missed  holes  to 
the  n^  shift"  By  a  personal  fnivection  be 
could  ascertain  which  holes  had  misfired,  aa 
well  as  tbe  reason  for  the  failure  of  tbe  otib- 
ers,  and  also  whether  two  had  exploded  al- 
multaneously,  leaving  only  one,  and  thus 
place  himself  In  a  position  to  give  the  next 
^ft  exact  information.  Instead  of  violat- 
ing tbe  statute,  be  was  endeavoring  to  com- 
ply with  it  completely,  and  the  fact  that  he 
did  It  In  a  way  tbat  was  considered  safe  by 
those  following  that  occopatldn  and  in  com- 
pliance, with  tbe  custom  ot  the  kilning  in- 
dustry in  that  section  relieves  blm  from  any 
charge  of  negligence. 

It  18  claimed  tbat  It  vraa  error  hi  admit 
testlm<my  proving  It  to  be  the  custom  among 
miners  to  return  to  the  locality  of  tiia  mlaOr* 
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boles  In  20  minutes  because  sneb  a  cnstom 
could  not  r^eve  appellee  of  his  duty  to  com- 
ply with  the  statute,  nils  contention,  how- 
erer.  Is  disposed  of  by  the  statement  Just 
made  that  in  returning  to  the  holes  appellee 
fras  Dot  violating  the  statute,  but  attempting 
to  gain,  in  the  only  way  open  to  him,  Infor- 
niatloo  which  would  enable  him  to  perform 
bis  statutory  duty  in  a  satisfactory  manner. 
1^  statute  was  enacted  for  the  beneBt  of 
the  next  shift,  not  for  those  having  knowl- 
edge of  the  situation,  and  the  custom,  instead 
of  conflicting  with  It,  In  practice  supple- 
meats  It  by  enabling  the  workman  to  report 
more  accurately  the  conditions. 

[2]  The  only  otber  error  complained  of  Is 
tbe  giving,  of  the  following  InatructtoD: 

"It  is  unnecessary  to  go  Into  the  reaeont 
for  the  passage  of  sncb  a  law,  It  is  nnoeces- 
suy  to  dwell  upon  tbe  fairness  or  nnfalmess 
of  nicb  a  law,  bat  it  is  the  law  that  onder  those 
circnmstances  that  an  employee  may  recover 
for  tnjories  to  his  person  while  engaged  in 
haxardoas  occupation,  whether  tbe  onployea 
it  to  blame  or  not,  and  that,  onder  the  &cts 
shown  by  the  evidence,  is  daimed  to  be  one  of 
those  occupations." 

The  part  objected  to  Is  the  use  of  Uw 
word  "employee"  In  the  [seventh]  line,  which. 
Itlsdaimed.  conveyed  to  the  jury  the  Impres- 
sim  that  under  the  employen^  liability  law 
an  mployee  may  recover  for  injuries  to  bis 
person  while  engaged  In  a  hazardous  occu- 
pation whether  he  Is  to  blame  for  tbe  injury 
or  not  Tbe  r^nalnder  of  this  Instruction  ta 
In  fiiese  wcvds: 

"The  occupation  Is  undoubtedly  basardons, 
and  if  other  facts  exist  he  is  entitled  to  re- 
cover whether  tbe  employer  is  at  fault  or  not. 
So  tbe  I^egislatare  has  enacted  this  act  to 
protect  tbe  safety  of  employees  In  hazardous 
occupations,  such  as  mining,  smelting,  etc,  and 
an;  employer,  whether  individual,  associatioa, 
or  corporation,  shall  bie  liable  for  the  death  or 
iojory,  caused  by  any  accident  due  to  a  condi* 
tion  or  conditions  of  such  occupation,  or  due 
to  Budi  occopation,  of  any  employee  in  tbe 
terrice  of  such  employer  in  sacb  hazardous 
oeeupaUon,  In  all  cases  where  each  death  or 
injaty  of  sodi  employee  shall  not  have  been 
caused  by  the  negligence  of  the  emi^oyee  killed 
or  injured." 

It  la  clear  from  a  reading  of  tbe  entire  in- 
Rtructlon  that  the  word  "employer"  was  in- 
teaded,  and  that  the  jury  must  have  so  un- 
derstood It  In  the  very  next  sentence  the 
jury  is  told  that  the  employee  is  entitled  to 
recover  whether  the  "employer"  Is  at  fault 
or  iiot,  and  at  the  end  of  the  Instruction  that 
tbe  employer  is  liable,  when  the  proper  facts 
exist  in  all  cases  where  the  death  or  Injury 
ahatl  not  have  been  caused  by  the  negligence 
of  the  employee  killed  or  Injured.  In  tbe 
succeeding  Instru<jtion  the  statement  is  made 
that  Ave  things  must  be  provev-  before  a.j^ 
pellee  can  reoOTer,  and  the  fifth  Is  that  the 


hijury  was  received  by  him  without  &alt  or 
negligence  on  his  part  aiid  this  idea  la  re- 
peated several  times  In  the  instructions. 
What  is  meant  by  negligence  of  the  employee 
as  a  defense  Is  defined  as  follows: 

"By  negligence  on  his  part  Is  simply  meant 
the  want  of  ordinary  care,  as  I  have  defined  it, 
and  in  order  to  bar  a  recovery  it  must  be 
shown  that  It  was  bis  ne^igence  that  caused 
tbe  injuries;  but  it  must  be  proven  by  him,  be 
must  prove  that  tbe  injury  be  received  was  not 
caused  by  bis  own  carelessness  or  neiUgence." 

It  1b  clear  from  the  entire  instmctions 
that  It  was  a  mere  lapsus  lingus  or  slip  of 
the  tongue  and  that  the  Jury  could  not  have 
been  misled  by  it  But  even  If  it  did  not 
understand  that  the  reference  was  to  tbe  em- 
ploy«r  Instead  ot  the  employee,  ai^fdlant 
was  not  injured,  becanae  the  eridence,  vrtildi 
Is  undisputed,  shows  conclusively  that  under 
the  cnstom  prevailing  In  Uiat  section  the  In- 
jury waa  not  due  to  appellee'a  alleged  De«Il- 
gence  In  returning  to  the  holes  within  20 
minutes  after  lifting  the  fuse,  but  that  It 
resulted  from  an  accident  due  to  a  craidltlon 
of  tbe  onployraent  No  facts  are  ffiaeloKd 
Indicating  that  apptilee  was  In  any  way  to 
blame;  hence  the  Jury  could  not  have  been 
misled  or  appellant  injured  by  it  If  thei-c 
bad  be&i  any  eridenoe  pelting  to  the  con- 
trary, and  it  wwe  not  ao  plain  that  it  was  a 
mere  slip  of  the  tongue,  wWsSx  the  Jury-  un- 
dOTStood,  appellant  might  be  able  tt»  argue 
this  asErignmoit  with  plaudblUty. 

The  Judgment  Is  afllrmed. 

BOSS,  0.  9n  and  FLANIOAN,  J.,  concur. 


(M  Ariz.  ISU 
SIWITH  T.  STATE.    (No.  521.) 

(Supreme  Court  of  Arizona.    June  10,  1922.) 

IMunloipal  oerporatlens  «=3642(l)— Jurisdiotlos 
of  Saprene  Cosrt  on  appeal  from  Jastioe  or 
police  oourt  doe*  not  extend  to  refusal  of  ooa- 
tlnuanoe  or  to  pass  oa  InsalBoieBogr  ef  oom- 
plalst 

Under  Pen.  Code  1918,  i  1156,  prodding 
that  the  only  qnestions  coming  from  a  justice, 
police,  or  reconler's  court  through  tbe  superior 
court  to  tbe  Supreme  Court  that  the  latter  has 
jurisdiction  of  on  appeal,  are  such  as  involve 
tbe  validi^  of  a  tax,  impost  assessment  toQ, 
municipal  fine,  or  statute,  on  an  appeal  from,  a 
dty  court  from  a  conviction  for  vidating  a 
dty  ordinance  against  selling  liquor,  the  Su- 
preme Court  baa  no  jurisdiction  to  pass  on'the 
insufficiency  of  tbe  complaint  and  tbe  retoaal 
to  postpone  trial  for  al>sence  of  witnesses. 

An>eal  from  Superior  Court,  Blarlcopa 

County;  B.  C.  Stanford.  Judge. 

John  Smith  was  convicted  of  violating  a 
dty  ordinance  against  selling  or  att^ptliig 
to  sell  Intw^cating  liquor,  and  be  appeals. 
Appeal  dlamiaaed. 


fcsTor  otbOT  esMs  SN  Mme  tiolo  aad  KBT-NUHMR  la  aU  KarrHoHtaei  DlMts  aad  I*a«M 
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Bpeatae  B.  Pngbi  and  J.  C  Nllee»  botb  of 
Pbfsnix,  for  appellant. 

W.  J.  Galbraitb.  Atty.  Gen.,  and  B.  B.  U 
Shepberd,  Oo^  Aftty^  of  Fh«eniZp  for  the 
State. 

BOSS,  a  J.  Appellant  was  tried  and 
convicted  In  the  city  court  of  the  city  of 
Phoenix,  npon  a  charge  of  violating  a  city 
ordinance  agalnet  adUng  or  attemptlog  to 
Intoxicating  liquor  within  the  dty.  He 
appealed  to  the  superior  court,  where  the 
case  waa  tried  de  novo  and  was  again  con- 
victed. From  the  judgmeoit  of  conviction, 
he  appeals. 

The  only  errors  assigned  are  the  insufficien- 
cy of  the  complaint  to  state  a  crime,  and  a 
refusal  to  postpone  the  trial  upon  a  showing 
of  the  absence  of  material  witnesses.  These 
are  questions  we  have  no  power  to  pass  on 
In  a  case  appealed  from  "a  Justice,  police, 
or  recorder's  court."  The  only  questions 
coming  from  such  courts  through  the  superi- 
or court  to  the  Supreme  Court,  that  the  lat- 
ter has  Jurisdiction  .of  on  appeal,  are  such 
as  "Involve  the  validity  of  a  tax.  Impost,  as- 
sessment, toU,  munidpal  fine,  or  statute.-" 
Kection  1156,  Penal  Code.  The  validity  of 
the  ordnance  under  whidi  appellant  was 
tried  and  sentenced  was  not  raised  in  either 
of  the  Inferior  courts  and  Is  not  raised  here. 
The  same  is  true  of  the  fine  or  punishment. 

It  appearing  that  this  court  Is  without 
jurisdiction  to  pass  upon  the  assignments  of 
error  here  presented,  the  order  will  be  that 
the  appeal  be  dismissed. 

McALISTBB  and  FLANIOAN,  JJ.,  concur. 


<H  AriB.  141) 

PRATT-^ILBERT  CO.  V.  HILDRETH. 

(No.  1898.) 

(Supreme  Court  of  Arizona.    June  8,  1922.) 

I.  Sales  ^284(3)— Parties  can  fix  time  (or 
test  of  tractor,  or  buyer  has  reasonable  time. 
The  parties  to  a  contract  for  the  sals  of  a 
tractor  had  the  riilit  to  fix  their  own  time 
within  which  It  should  be  practicable  to  deter- 
mine Its  eonformitj  to  the  guaranty,  and,  in 
the  absence  of  a  provision  fixing  such  time,  the 
Imyer  is  entitled  to  a  reasoiiable  time  under 
the  drenmstanees. 

Z  Sales  «944l(l)— Stateneat  biyer  would 
have  traoter  for  nse  Is  spring,  dose  not  sus- 
tala  fladlsf  be  had  sntll  spring  to  test. 
A  statement  by  the  seller's  agent  tliat,  if 
the  buyer  ordered  a  tractor  then,  be  would  save 
money  on  the  purchase  price  and  would  have 
tbe  tractor  for  use  in  bis  fall  or  spring  plow- 
ing when  he  wanted  It,  does  not  sustain  a  find- 
ing by  the  trial  court  that  the  buyer  was  given 
untn  tbe  time  for  spring  plowing  within  which 
to  test  the  tractor  to  ascertain  whether  it  con- 
formed to  the  guaranty. 


3.  Sales  <$»284(3)— Reasosable  time  for  test 
depMds  on  all  tbe  oirounstances. 

A  reasonabls  time  witliln  which  a  bnyer  can 
test  the  artide  to  ascertain  its  conformity  to 
the  guaranty  is  sncb  as  to  give  bim  a  fair  and 
sufficient  opportunity,  all  drcumstances  coj\- 
sidered,  and  the  buyer  of  a  tractor  would  have 
until  the  following  spring  to  make  the  test 
if  the  conditions  on  his  land  were  aucfa  that 
it  could  not  be  made  before  that 

4.  Sales  «=»284 (3)— Knowledge  by  bnyer  la  faff 
that  guaranty  was  broken  preveats  raaelsslon 

In  spring. 

Bvea  though  a  buyer  may  have  had  nntiB 
spring  to  test  a  tractor  to  ascertain  its  con- 
formity to  guaranty,  he  could  not  rescind  his 
contract  in  tbe  spriug  if  he  knew,  in  the  fall 
before,  that  the  tractor  did  not  conform  to  the 
guaranty. 

5.  Salee«s>284(3)— I  mnaterial  Whether  kaeirt- 
edge  of  breach  ef  gaaraaty  was  aoqalred  hf 

specified  test. 

Id  determining  whether  the  buyer  of  a 
tractor  resdnded  promptly  after  finding  that 
it  did  not  conform  to  the  guaranty,  it  is  imma- 
terial whether  such  knowledge  was  acquired 
by  the  tests  specified  in  the  contract  of  sale,  if 
the  buyer  in  fact  had  such  knowledge. 

6.  Sales  4^285(2)— Buyer  mnst  promptly  no- 
.  tify  sellsr  of  rescission  for  breach  of  guar- 
anty. 

A  bnyer  mnst  promptly  notify  the  seller  of 
a  breach  of  guaranty,  so  that  the  seller  will  not 
be  deprived  of  the  use  of  his  money  or  required 
to  pay  interest  to  the  buyer  and  will  not  be 
deprived  of  opportnnitieB  for  resale. 

7.  Sales  «=»3g7— Evidence  held  to  shew 
tractor  could  not  be  retBrned  In  such  condi- 
tion as  to  restore  the  atatus  qno,  so  as  to 

Justify  rescission. 
In  an  action  to  recover  the  purchase  price 
paid  for  a  tractor,  evidence  that  extensive  re- 
pairs bad  been  made  by  the  buyer  on  the  trac- 
tor, for  which  be  paid,  thereby  indicating  they 
were  due  to  improper  handling  of  tbe  tractor 
which  would  prevent  his  right  to  have  the  re- 
pairs made  free  by  the  manufacturer,  and  that 
some  of  the  repairs  consisted. in  welding  a 
cylinder  bead,  held  to  show  that  the  tractor 
was  in  such  shape  that  the  seller  could  not  be 
restored  to  status  quo,  so  that  resdssion  could 
not  be  had. 

Appeal  from  Superior  Courts  Maricopa 
County;  F.  H.  I^man,  Judge. 

Action  by  Fen  S.  Hildreth  against  the 
Pratt-Gilbert  Company,  a  corporation.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial.  Beversed. 
and  case  remanded,  with  directions  to  dia- 
mlss  the  complaint. 

Chalmers,  Stabl,  Fennemore  &  Lmgan, 
and  W.  XL  Byan,  all  at  Phoenix,  for  appd- 
lanL 

Gandy  &  Onnningham.  <tf  I^oenlx,  for  ai^ 
pellee. 


#a»V«r  Mte  aasM  as*  mom  Co^  and  KiUr-MUMBBR  In  aU  K«y-Hu4bers#  OigasU  and  Xadexas 
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MeALISCBIB,  J.  ma  Is  an  action  hj  Fen 
B.  HUdietb  against  tbe  Pratt-OUbert  Oom- 
pui7,  a  corporatloiit  In  which  he  mOoi  to 
ncorer  the  pnrchase  price  of  a  Monarch 
tractor  sold  him  by  the  latter.  From  a  Jndg- 
moit  for  ptaintUt  in  the  full  amount  asked 
for,  $1,806.70,  and  an  order  denTlng  Its  mo- 
tion for  a  new  trial,  Pratt-GUbert  Oompany 
wpcala. 

It  appear!  from'  the  complaint  that  hi  the 
tatter  part  of  June,  IdlT,  appellee  Hlldreth, 
ndend  from  anN^lant  a  Monarch  tractor 
which  arrived  In  Preacott.  Aria.,  the  lattw 
part  of  July,  1917,  and  a  tew  days  thereaft- 
er wae  drlveo  to  appdlee's  ranch  in  Yavapai 
tOooDly;  that  it  was  purchased  for  the  ex- 
jKCBi  porpoae  of  plowing,  disking,  and  pre- 
paring the  land  on  appellee's  ranch  for  plant- 
ing to  crops,  a  fact  then  well  kiwwn  to  ap* 
pdlant,  irtio  at  the  time  of  making  the  sale 
to  appdlee  mrranted  that  the  said  tractor 
was  fidlT  adapted  to  Che  particular  purpcne 
for  irtildi  appellee  desired  It  and  that  it  would 
"derdop  eltfiteen  OS)  brake  horse  power  at 
tbe  drawbar  and  thirty  (80)  horse  power  at 
the  crank  shaft,  and  that  said  tractor  would 
handle  and  poll  four  fonrteen-Indi  plows  In 
the  soil  on  plain  tiff's  said  ranch,  the  condl- 
tlon  of  whldi  said  soU  and  the  position  and 
loeatlai  of  said  ranch  were  to  d^^ant 
company  w^  known" ;  that  appellee  relying 
npoi  said  warranty,  ordered  and  recelTed 
•aid  tractor  and  paid  therefor  the  sum  of 
flJBBO  and  for  freli^t  thereon  from  the  fac- 
to^ at  Watertown,  Wis.,  to  Preseott,  Axis., 
Oe  further  snm  of  f206.7O;  that  appdlee 
was  unable  to  use  tbe  tractor  for  plowing  at 
the  tine  he  pnrdiased  it  because  of  the  bard- 
nets  of  the  <m  bis  ranch  due  to  the 
dnmgfat,  and  tbat  be  kept  said  tractor  on  his 
pmnlsea  tgopetlj  housed  and  protected  from 
the  dements  until  tbe  condltloD  of  the  soU 
was  Bodi  that  tbe  tractor  could  be  used, 
lAUt  was  In  the  spring  of  1918,  and  tbat 
upon  a  trial  of  it  tn  the  work  for  which  it 
TO  purchased  it  f^led  to  fnlfflU  the  condi- 
tloDi  of  the  warranty  above  set  forth.  In 
that  It  did  not  and  could  not  puU  4  14-lncb 
ptows  as  aforesaid  and  did  not  and  could 
not  derdop  IS  brifte  horse  powm  at  the 
drawbar  and  80  horse  power  at  the  crank 
ttaft,  whicii  said  fact  waa  Immediately  there- 
after, to  wit,  Ml  April  20,  1918,  communi- 
cated to  appellant,  togetbet  with  a  demand 
tut  a  return  of  tbe  pnrchase  inrlc^  including 
the  freight,  notice  at  the  same  time  being 
■rved  on  appellant  that  appellee  was  ready 
to  retun  the  tractor,  whldi  was  tlum  at  Its 
disposal  on  his  ranch  In  ZaTapal  county,  in 
as  good  condition  aa  whoi  purchased. 

Tbe  answer  admits  the  sale  and  delivery 
<rf  the  tractor  and  the  payment  of  the  pnr- 
dktse  price,  but  denies  the  warranties 
dalmcd,  and  allecea  that  tbe  aale  was  made 
upon  aa  agreement  that  1^  attn  a  <hra» 
days'  teat  by  appdilee,  llie  tractor  did  not 
work  well,  be  would  giro  appellant  written 
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notice  tbweof  atatlng  wherein  it  failed, 
whereupon  the  latter  would  seod  a  competent 
man  to  put  It  in  sbape^  and,  If  this  could  not 
be  done  appellee  should  then  Immediately  re- 
turn tbe  tractor  to  appellant;  that  the  fail- 
ure to  glTe  notice  that  the  tractor  did  not 
work  well  after  a  trial  as  above  stated  or  Its 
use  by  appellee  after  three  days  from  the 
time  It  waa  delivered  to  him  without  giving 
notice  aa  to  wherein  It  failed  should  operate 
as  an  acceptance  thereof  and  a  fulfillment  of 
all  warranties  pertaining  to  tbe  sale;  that 
the  tractor  waa  delivered  on  July  29,  1917,  a 
trial  thereof  had  In  behalf  of  appellee  by  his 
agent.  Bob  Soothers,  who  accepted  it,  where- 
upon appeUee  on  August  8, 1917,  paid  the  pur- 
chase price:  that  at  no  time  previous  to  April 
20,  1918,  did  appellee  notify  appellant  that 
Bald  tractor  did  not  work  well  nor  offw  to  re- 
turn the  same;  that  the  notice  and  offer  on 
said  last-mentioned  date  were  not  vrithln  a 
reasonable  time  fran  August  7, 1917,  the  day 
of  acceptance. 

[1]  It  appeared  from  tbe  evidence  that 
about  a  week  af^  the  factor  had  been  de- 
livered and,  according  to  appellant,  tested, 
and  accepted  by  appellee  through  hla  repre- 
sentative, a  request  for  tbe  payment  of  the 
purchase  price  was  made,  but  appellee,  de- 
clining to  accept  the  guaranty  of  the  factory 
people  whom  he  did  not  know,  reAised  pay- 
ment unless  al^peUant,  a  locaCl  company, 
would  guarantee  that  the  tractor  would  do 
the  work  at  his  ranch.  Consequently  the 
following  letter  waa  delivered  to  appellee, 
whereupon  he  gave  appellant  his  check  for 
$1,650,  having  paid  the  freight  when  the 
tractor  was  unloaded  in  Preseott: 

**Pratt-Giibert  Company. 

"Phceniz,  Arizona,  fl— 7— 17. 

"Mr.  Fen  S.  Hildretb,  Fleming  Bldg..  Phoenix, 
Ariz.— Dear  Sir:  As  per  your  verbal  conversa- 
tion with  our  Mr.  Doe  tbia  afternoon  regard- 
ing the  work  tbe  tractor  purchased  from  us 
recentlj  will  do,  we  hereby  guarantee  said 
tractor  to  handle  four  fourteen-inch  plows,  and 
will  develop  18  brake  HP.  at  the  drawbar,  and 
30  brake  HP.  at  the  crank  shaft. 

"Hoping  that  this  will  meet  wIUi  your  ap- 
proval, and  thanking  yon  for  your  very  many 
oonrteslsB,  we  beg  to  remain. 

"Yours  vary  truly,      Pratt-Gilbert  Co., 

•M3yra  a  GUbert." 

Attached  to  this  lettnr  waa  the  goaran^ 
of  tbe  Mmarch  Tractor  Company,  ervldently 
in  tbe  form  given  with  all  Its  machines, 
wtddx  contained  Qie  warranties  alteged  In 
the  answer  and  signed  by  appellant  as  well 
as  by  tbe  manufacturer.  These  guaranties 
vrere  d^verad  to  appellee  and  the  pnrdiase 
price  paid  August  7  or  8,  1917,  nine  or  ten 
days  after  the  delivery  oC  tbe  tractor.  Aoee 
It  would  seem  to  ba  dear  that  It  waa  not 
then  understood  by  tfther  party  tbat  the 
threii  dajn*  teat  required  by  th»  factory 
guaranty  had  been  made^  or.  It  so,  ttat  th» 
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tractor  was  acc^ted  In  consequence  of  It; 
otherwise,  appellee  conld  liare  had  no  pur- 
pose In  demanding  and  appellant  none  In  glv- 
lag  Its  separate  guaranty.  Bat  even  if  It 
bad  been  made  appellant,  in  order  to  satisfy 
appellee  completely  as  to'  the  tractor's  fit- 
ness for  his  purpose,  guaranteed  In  Its  let- 
ter of  August  7,  1917,  reliance  upon  which 
prompted  the  payment  of  the  purchase  price, 
that  it  would  "handle  four  fourteen-lnch 
plows,  and  will  develop  18  brake  HP.  at 
the  drawbar,  and  30  brake  HP.  at  the  crank 
shaft,"  though  no  d^nlte  time  for  ascertain- 
ing whether  it  would  do  this  was  given,  and 
appellant  contends  that  from  August  7, 
1917,  the  date  of  payment,  to  April  20,  1918, 
the  date  of  the  letter  of  rescission,  a  period 
of  over  eight  months,  Is  unreasonable  and 
as  a  matter  of  law  constitutes  a  waiver  of 
any  breach  of  warranty  and  an  acceptance, 
and  bars  appellee's  right  to  rescind.  This  Is 
true  unless  there  was  a  definite  agreement 
fixing  the  tilde,  or,  in  the  absence  of  such  an 
agreement,  that  there  were  conditions  over 
which  the  parties  had  no  control  rendering  it 
impossible  to  make  the  test  within  a  reason- 
able time,  for  there  is  no  question  as  to 
the  right  of  the  parties  to  fix  their  own  time, 
and  under  all  the  authorities  when  none  has 
been  fixed  the  purchaser  is  allowed  a  rea- 
sonable time.   35  Gyc.  439. 

[21  Appellee  alleged,  however,  and  the 
•>otirt  so  found,  that  appellant  through  Its 
agoit  gave  bim  until  the  fall  or  spring  plow- 
ing to  make  the  test,  but  the  sufficiency  of 
the  evidence  to  support  tbls  finding  Is  chal- 
lenged,  and  In  support  of  Its  position  Appel- 
lant  cites  the  following  excerpt  from  the  tes- 
timony of  appellee,  which  Is  ^1  the  record 
contains  on  the  subject: 

At  the  time  that  yon  bovi^t  tUs  trac- 
tor, was  there  any  time  spedfied  when  you  were 

to  try  it?   A.  Tes,  in  a  way. 

"Q.  State  what  that  was,  and  when?  A.  In 
my  talk  with  Mr.  Doe  in  the  St.  Michael  Hotel, 
in  July,  1917.  I  told  Mr.  Doe  I  didn't  wast  the 
tractor  right  then.  He  says,  TToa  give  me  the 
order  (or  the  tractor,  becaaae  yon  will  save 
some  money  by  it,  and  then  you  can  use  it  tbia 
lall  or  the  spring  when  you  are  going  to  nae 
it,  and  yoo  will  save  this  much  money.' 

"Q.  Did  he  say  how  much?  A.  I  think  it 
was  about  $170  he  said  I  woold  save." 

The  purport  of  Doe's  statement  is  that  by 
^lurchasing  the  tractor  at  that  time  appellee 
would  save,  money  and  then  have  it  for  use 
in  the  fall  or  spring,  or  whenever  he  intended 
to  use  it.  The  word  "use"  is  not  synony- 
mous with  the  words  "test"  or  "try,"  and 
there  Is  nothing  In  the  context  indicating 
that  it  was  Intcmded  to  convey  that  idea.  But 
it  la  <Hily  1^  giving  It  this  meaning  that  the 
finding  can  be  sustained,  and  without  passing 
upon  the  Objection  to  the-  admissibility  of 
this  testimony,  urged  upon  the  ground  that 
It  was  oral  and  that,  when  an  agreement 
*'made  la  pAKd.  is  afterwards  re^Med  to  writ- 


ing, the  writing  is  presumed  to  contain  dM 
c<xitract  in  its  entirety"  (Lanham  v.  IjOuIs- 
ville  &  Nashville  Railroad  Co.,  120  Ky.  351. 
86  S.  W.  681).  It  snfilclently  appears  that  the 
evidence  does  not  Justify  the  finding.  * 

[9]  No  time  for  determining  whether  the 
tractor  would  fulfill  the  warranties  having 
been  agreed  on  by  the  parties  themselves.  It 
was  Incumbent  upon  appellee  to  ascertain 
this  fact  within  a  reasonable  time,  and 
this  is  meant  a  "fair  and  sufflcirat  time  and 
opportunity,  all  the  circumstances  considered, 
including  bis  ovm,  to  test  and  examine  tb» 
property  and  ascertain  wheth»  It  corre- 
sponds with  the  warranty  or  not"  Boothby 
V.  Scales.  27  Wis.  626;  CookSa^um  t.  Diub,« 
41  Kan.  229,  21  Pac.  96. 

{4]  It  is  contended  In  behalf  of  appellee 
that  he  met  this  requirement  by  alleging 
in  his  second  amended  complaint  on  which 
the  case  went  to  trial,  and  proving  to  the 
satisfaction  of  the  court  which  found  it  to 
be  a  fact,  that  on  account  of  the  hardness  of 
the  soil  on  bis  ranch  as  a  result  of  the 
drought  his  first  opportunity  to  make  the 
test  was  In  the  spring  of  1918.  If  it  be  true 
that  he  was  prevented  by  the  condition  of 
the  soil  from  ascertaining  before  si^ng ' 
whethCT  the  tractor  would  do  what  It  had 
been  guaranteed  to  do.  It  might  be  held  that 
he  had  acted  within  a  reasonable  time,  be- 
cause to  have  required  earlier  action  under 
those  conditions  would  have  rendered  his 
warranty  useless,  since  it  would  have  been 
demanding  the  Impossible,  and  tbls  the  law 
does  not  do,  but  whether  be  was  able  to  test 
the  machine  under  the  proper  conditions  be- 
fore rescinding,  as  he  claims  was  both  his 
privil^e  and  duty,  is  Immaterial,  since  it 
appears  from  the  testimony  of  aiq)ellee  him- 
self that  he  learned  as  early  as  October,  1911, 
that  the  tractor  would  not  do  the  wo^  it 
was  warranted  to  do,  or.  to  use  his  awn 
words,  "they  (referring  to  his  employees)  said 
I  vras  stuck ;  that  it  wouldn't  work" ;  **that 
the  tractor  was  used  in  October  and  was 
not  able  to  pull  more  than  two  plows,"  an* 
also  from  his  original  complaint  in  this  ac- 
tion in  which  he  alleged  as  follows: 

"That  immediately  thereafter  (Almost  7, 
1917)  said  plaintiff  phu»d  aaid  tractor  in  <v- 
eration  in  work  for  which  it  was  purchased 
and  which  it  was  intended  to  do  as  above  set 
forth,  and  plaintiff  alleges  that  said  tractor 
never  at  any  time  folfiUed  the  conditions  of  the 
warranty  set  forth  in  that  the  said  tractor, 
the  same  being  then  and  there  properly  and' 
carefully  bandied,  did  not  and  c«dd  not  pall 
four  fourteen-incb  plows  as  aforesaid." 

[I,  I]  It  is  immaterial  whether  appellee 
tested  the  machine  under  the  conditions- 
called  for  by  the  agreement  if  be  learned 
from  a  test  under  any  circumstances  that  It 
would  not  do  what  it  had  been  guaranteed 
to  do.  It  is  ^aln  that  if  It  would  met  poll 
two  m<Ad-boaird  idows,  a  teet  to  demonstrat* 
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whether  It  would  poll  four  was  onnecessarr, 
■md  when  he  ascertained  this  fact  it  became 
IiU  duty  to  notify  appellant  promptly  of  bis 
dedsl(m  to  resdnd,  because,  as  very  appro- 
priatdy  and  correctly  said  In  Boothby  t. 
Scales.  aboTe : 

"It  ia  incoDsistent  with  the  nature  of  the 
rigfat  or  privilege  thus  given  the  purchaser,  that 
there  should  be  sn;  nnnecessary  delay  In  the 
exercise  of  it.  The  seller  in  the  meantime  ia 
deprived  of  the  nae  of  his  proper^  and  per- 
haps of  the  opportunity  for  resale.  He  is  lis- 
U«  to  refund  the  purchase  money  with  inter- 
ett  from  the  time  of  sale,  or,  if  it  has  not  been 
paid,  he  loses  the  interest  on  It  These  con- 
Biderations  are  suffident  to  require  promptness 
and  forbid  needless  delay  on  the  part  of  the 
purchaser.  If  it  appears  that  he  had  ample 
dme  and  opportuni^  to  test  and  examine  the 
artide.  and  ascertain  its  quality  or  capacity 
with  reference  to  the  warranty,  and  might  have 
eonraiiently  done  so,  bot  neglected  to  do  It, 
soeh  neglect  should  be  regarded  as  a  waiver  of 
the  right  to  rescind,  asd  as  an  election  on  his 
part  to  retain  the  property,  subject  to  aach 
daim  for  damage  at  he  might  subsequently  es- 
Ubliah.'* 

See  Cooklngham  t.  Dusa.  above;  Gale 
Sulky  Harrow  Mfg.  Oo.  t.  Moore,  46  Kan. 
324,  26  Pac.  703;  Beat  Mfg.  Co.  v.  Hatton, 
49  Mont  78.  141  Pac  653;  Southern  Gas  & 
Gasoline  Engine  Co.  v.  Adams  &  Peters  (Tex. 
Civ.  App.)  169  S.  W.  1143;  Northern  Elec- 
trical Mfg.  Co.  V.  H.  M.  Benjamin  Coal  Go. 
116  Wis.  130,  92  N.  W.  553;  Black  on  Re- 
scission and  Caucellation,  vol.  2,  par.  542. 

[7]  The  evidence  discloses  that  the  trac- 
tor was  used  many  times  by  appellee's  em- 
ployees before  the  letter  of  rescission  was 
written,  though  it  is  claimed  that  each  in- 
stance was  merely  an  effort  to  test  it;  but, 
whether  this  be  true  or  not  a  number  of  re- 
pairs became  necessary  as  a  result  and  were 
made  by  appellee  at  a  cost  of  several  hun- 
dred dollare,  notwitbstandlng  the  Monarch 
Tractor  Company  agreed  In  Its  warranty, 
signed  also  by  appellant  and  delivered  to 
appellee  at  the  time  of  payment  "to  furnish 
free  of  charge,  any  part  that  may  prove  de- 
fective within  one  year,"  though  In  the  same 
instrument  it  reserved  the  right  to  "require 
the  retnm  of  such  defective  part  freight  or 
e^Epress  prepaid,  to  the  factory  for  inspec- 
tion and  examination,"  and  assumed  "no 
responsibility  when  the  machine  or  part  re- 
turned Indicates  misuse  or  neglect  or  altera- 
tion or  repairs  made  outside  its  factory." 
None  of  the  parts  needing  repair  or  replace- 
ment however,  among  which  was  a  craclted 
cylinder  head,  was  sent  to  the  company  for 
that  purpose;  but  whether  this  was  prompt- 
ed by  the  fact  that  they  were  not  defective 
bat  broken  as  a  result  of  misuse  or  negligence 
does  not  appear.  If  tbey  had  been  merely 
defective,  it  would  seem  as  if  appellee  would 
have  called  upon  the  warrantor  to  "make 
them  good."  appellant's  special  warranty  not 


covering  repairs,  because  a  purchaser  would 
not  willingly  pay  for  reptadng  or  repairing 
a  defective  part  when  the  seller  bad  agreed 
to  do  this  free  of  charge.  That  his  failure 
In  this  respect  was  prompted  by  bis  belief 
that  the  Injuries  were  not  doe  to  a  defective 
part,  but  to  misuse  or  neglect  of  the  tractor 
after  its  delivery  to  bim,  Is  strengthened  by 
tbe  testimony  of  C.  H.  Pratt  one  of  the 
owners  of  appellant  company,  that  ai^llee 
stated  to  him  in  tbe  spring  of  1918  that  the 
water  had  frozen  in  tbe  cylinder  and  cracked 
it.  and  by  ttiat  of  the  witness  B.  J.  Freestead 
that  C.  H.  Pratt  repeated  this  statement  to 
him  in  the  presence  of  appellee  who  did  not 
deny  It  The  cylinder  head  had  been  re- 
paired In  Kingman  by  welding,  and  the 
opinion  of  B'reestead,  a  farm  implement  ex- 
pert and  tractor  demonstrator,  as  to  whether 
it  would  be  ail  right  In  the  future,  was' 
sought;  but  the  witness  was  unable  to  an- 
swer, not  knowing  tbe  exact  character  or 
place  of  the  break.  The  evidence  further 
discloses  this  condition  of  the  tractor:  A 
connecting  rod  burned  out  a  cylinder  scored, 
an  oil  pipe  and  cylinder  rods  broken,  and 
the  tracks  worn  and  out  of  line.  It  follows 
from  this  that  it  was  in  such  shape  that 
appellee  could  not  restore  the  status  nvo, 
and  where  this  Is  the  case  a  rescission  can- 
not be  had.  Cooklngham  v.  I>u&a,  above; 
Burnley  v.  Shinn,  80  Wash.  240,  141  Pac.  326," 
Ann.  Cas.  1916B,  96;  Bradley  v.  Palen,  78 
Iowa,  126,  42  N.  W.  623;  35  Cy&  440. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  dismiss  the  complaint 

BOSS,  a      and  FLANIGAN,  J.,  concur. 


QENARDINI  v.  KLINE. 


(24  Arts.  Uf9 
(No.  1987.) 


(Supreme  Court  of  Arizona.    June  5,  1022.) 

Landlord  and  tosast  «=9l29(4)— Rsatal  valae 
fixed  by  JudgmeRt  for  tenant  in  aotlon  for 
possession  Is  basis  for  damaoes  aoornlnB 
after  such  Judgment  and  liefore  delivery  of 
possasslOR  or  after  Its  affirmance  on  appeal. 
Under  Civ.  Code,  par.  1646,  providing  that 
in  actions  for  recovery  of  real  proper^  the 
plaintiff  may  have  Judgment  for  tbe  rentid  val- 
ue which  accrues  after  judgment  and  before  de- 
livery of  possession  by  motion  in  the  court  in 
which  judgment  was  rendered,  in  an  action  by  a 
tenant  against  a  landlord  to  gain  possession  of 
leased  premises,  where  the  court  found  the 
damage  of  tbe  tenant  from  being  excluded  from 
possession  was  $60  per  mouth,  and  entered 
judgment  for  him  on  that  basis  for  damages 
to  the  date  of  judgment  on  judgment  for  the 
tenant  being  affirmed  on  appeal,  granting  Judg- 
ment OD  motion  of  tbe  tenant  for  f60  per  month 
damages  from  tho  date  of  Judgment  to  the  ter- 
mlnation  6t  the  laiut,  which  had  bein  extended 
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hf  a  notic*  of  th«  tenant  accotding  to  the  pro- 
Tiflions  of  the  lease,  witbont  takin;  evideDce 
as  to  the  rental  value  during  the  period  over 
which  the  lease  waa  extended,  waa  proper. 

Appeal  from  Superior  Court,  Codilse  Conn- 
ty;  A.  O.  Lockwood,  Judge. 

Action  by  Mwe  EUne  against  D.  J.  Gen- 
ardlnl.  From  Jadgmoit  tor  plaintiff  on  mo- 
tion, defendant  appeals.  Affirmed. 

See,  also,  19  Atli.  55^  ITS  Paa  888,  and 
21  Ariz.  62S,  190  Pac.  OfSS. 

Doaa  ft  Stepbenwm,  of  Douglas  for  ap- 
pelant 

Boyle  &  Pickett,  of  Douglaa,  for  appellee. 

BOSS,  O.  J.  Xbe  appdlee,  Blose  Kline,  In 
.1915  leased  some  Doui^as,  Aria.,  business 
proper^  from  appellant,  Gettardini,  for  three 
years,  with  the  privilege  of  rraewal  for  two 
years,  at  the  agreed  raital  of  $140  per  month, 
or  $1,680  per  year.  Oenardlnl  having  refus- 
ed to  ^ve  over  jKMSttslon,  Kline  brought 
suit  upon  the  lease  and  recovwed  Judgment 
for  the  poasession  of  the  ivc^terty.  Tta  case 
was  appealed  to  this  court,  and  the  Judg- 
ment of  the  lower  court  was  affirmed.  19 
Ariz.  658.  173  Pae.  883.  In  Oie  suit  for  the 
possession  of  premises  the  rental  value  there* 
of  was  assessed  at  $200  per  month  from  July 
1.  1916.  to  January  25.  1917,  entltilng  Kline 
to  recover  from  Genardlnt  as  damages  the 
difference  between  the  rent  he  liad  agreed 
to  pay  and  the  rental  value  as  fixed  by  the 
Jury,  or  $60  per  month.  When  the  cause  was 
remitted  to  the  trial  court  In  August,  1918, 
Kline  moved  for  Judgment  against  GenardinI 
for  such  difference  of  $60  per  month,  which 
was  granteld,  and  Judgment  was  entered,  In 
favor  of  Kline  a^nst  GenardinI,  on  that 
basis  up  to  Angnst  81,  1918.  From  this 
Judgment  GenardinI  also  appealed  to  this 
court,  and  in  an  opinion  reported  in  21  Ariz. 
BS3, 190  Pac.  S6S,  the  Judgment  was  affirmed. 

The  present  controversy  is  over  the  rent 
of  the  pranises  from  August  81,  1018,  to 
July  20.  1020.  and  It  arose  In  this  way: 
Kline,  before  the  expiration  of  the  term  of 
his  fixed  lease  of  three  years,  served  Gen- 
ardinI with  written  notice  of  his  election 
to  have  It  extended  two  more  years  as  stip- 
ulated, lliereafter,  on  July  20,  KUne  made 
a  motion,  entitled  In  the  original  action,  for 
Judgment  against  GenardinI  for  the  differ- 
ence between  the  rent  reserved  in  the  lease 
and  the  rental  value  of  $200,  or  for  $60  per 
month,  and  after  a  hearing  upon  said  motion 
Jud^ent  was  entered  for  the  som  ctt  $V 
858.60. 

From  this  Judgment  GenardinI  appeals,  and 
assigns  two  reasons  why  tlie  Judgmoit  should 
not  be  permitted  to  stand.  The  first  one 
la  that  he  offered,  when  or  about  the  time  be 
was  served  with  notice  by  Kline  of  bis  elec- 
tl<Hi  to  have  the  lease  extended,  to  turn  over 


possession  of  tbe  premises;  and,  seccmd, 
that  the  court,  in  ottering  Judgment  In  favor 
of  KUne  at  $60  per  month,  denied  blm  his 
day  In  court,  and  in  doing  ao  denied  him  due 
process  of  law. 

It  may  be  well  to  state  that,  although 
Kline  has  been  entitled,  during  the  whole 
term  of  bis  lease,  to  the  possession  and  use 
of  said  leased  premises,  the  same,  and  tbe 
IKtssession  thereof,  has  been  retained  and  oc- 
cupied by  GenardinI  and  hi*  lessees  contin- 
uously. He  has  Ignored  his  contract  obliga- 
tion to  turn  the  property  over  to  Kline,  and 
has  been,  all  the  time,  a  toiant  at  sufferance 
of  Kline.  He  now  contends  that  he  offered 
to  deliver  possession  to  Kline,  and  he  sets 
that  up  in  his  answer  to  motion  for  Judg- 
ment, and  supports  it  with  bis  affidavit  and 
the  affidavit  of  another.  But  taking  what  is 
contained  In  affidavits  as  true,  they  do  not  es- 
tablish a  legal  tender  of  possession,  and  this 
evldentiy  was  tbe  view  the  trial  conrt  took. 
Of  course.  If  GenardinI  turned  over  the  poa- 
sesdon  of  leased  premises,  or  in  good  faith 
made  a  sufficient  tender  to  Kline  of  the  poe- 
sesslott  under  the  former  deci^on  of  tbia 
court  in  this  case,  Goiardlni  would  have  been 
relieved  from  paying  tbe  rent  claimed.  21 
Aria.  S23,  190  Pac.  668. 

Zbe  contoitlon  that  tbe  proceeding  by  mo- 
tion la  not  due  process  law,  and  may  not 
be  availed  of  by  successful  plaintiff  In  a  pos- 
sessory action  of  this  kiml,  la  emnptetelj 
answered  in  our  former  opinion. 

We  are  satisfied  that  whore  llie  rental 
value  of  prenlsea  la  an  Issue  In  ancb  pvo- 
ceedln^  and  Is  ascertained  and  fixed  by  tb» 
Judgment  therein,  such  rental  value,  under 
paragraph  1649,  Civil  Gode,  becomes,  and  is, 
tbe  basts  for  a  Judgment,  upon  motion,  for 
damages  '*wbicfa  accrue  after  the  Judgmmt 
and  before  delivery  of  possession,"  or  wbidt 
accrue  "after  affirmance  thereof*  In  caae  tlie 
Judgmoit  is  stayed  by  appeal.  In  this  case, 
instead  of  ent^ing  Jndgmoit  in  favor  of 
KUne  for  $200  per  montb,  the  rental  valne 
as  found  by  the  Jury,  the  Judgment  was  for 
the  sum  of  $60  per  month,  which  correctly 
represmts  Kline's  loss,  as  under  Ills  lease 
contract  be  was  to  pay  only  $140  per  month 
for  the  premises.  We  do  not  think  It  was 
ever  intended,  as  appellant  seems  to  contend, 
that  the  owner  of  premises  might  lease  them, 
and  thereafter  refuse  to  deUver  possession, 
and  because  perhaps  rental  values  flnctoate 
require  the  successful  lessee,  In  an  action 
for  possession  of  the  premises  wherein  th« 
rental  value  of  the  pronlses  is  Utigated  and 
deteriQlued,  to  establish  by  evldoice  tbe 
monthly  rental  value  of  premises  that  bas 
accrued  pending  the  Utlgatlm,  or  subseqaont 
thereto. 

The  Jadgment  of  ths  knrer  ooort  la  af- 
firmed. 

McALISTER  and  ITLANIGAN,  33^  ooncnr. 
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(Sapreme  Conrt  of  California.  Haj  25, 1922.) 


PEItCT     PEBOT  869 
f  MT  P.> 

Action  for  divorce  by  James  Fulton  Percy 
against  Joaephlne  Lerlna  Percy.  Ju^ment 
tor  ptalntlfl,  and  defttidant  appeals.  Modi- 
fled. 


I.  Dlvorae  «=»IM<IO)— Exoept  that  plalntirt 
taatlnoay  naat  ke  oorroborated,  llndlag* 
eenfllotlBg  evMenee  aot  rtlstnrbail. 

Bole  tbat  findiiigi  of  fact  on  conflletlog 
erldence  may  not  be  disturbed  on  appeal  is 
appUcabU  in  a  tllTorce  case,  with  the  Bingl* 
exception  that,  before  a  dlTinrce  can  be  pranted* 
plaintiff's  testimony  moat,  under  CiT.  Code.  | 
130t  be  corroborated. 

Z  DIvonw  «s»l27(4>— What  Is  aaOolaet  eer- 
raberatloa  »f  pWntiff  stated. 

The  corroboration  of  plalntUTa  teatimony, 
which,  under  Civ.  Code,  |  J30,  is  necessary  for 
divorce,  la  not  of  every  act  of  which  there  is 
testimony,  bat  it  Is  enooffa  Uiat  there  is  evi- 
dence, circomstantial  or  direct,  sulwtantially 
tending  to  confirm  the  party's  testimony  on  a 
eonsideraUe  nnmber  of  material  tacts. 

8.  Ohroroe  «s»l27(4)-4:^miboratloB  of  plalB- 
tWs  toattarany  as  ta  resMseee  Mi  saflolent 

CorroboratiMi  of  testimony  of  phlntlff  In 
Arorce  as  to  his  residence  in  coun^  of  suit 
UU  soflldent 

4.  DIVQPoe  «=:362(e)— PlaJnttff  oould  eatab- 
itoh  roatdeace  while  ea  aillitanr  da^  ia  aa 
army  oamp. 

PlaintifF  in  divorce  was  not  predaded  from 
eetabUshing  his  residence  in  the  county  of  suit 
because,  at  the  time  in  queadMi,  he-  waa  there 
en  military  duty  in  an  amy  camp. 

5,  DIvoroei  ^»254— Judgmeat  awarding  eon- 
■aatty  property  anauthorlzed  by  pleadings 
Of  submluloa. 

The  iSBUe  of  division  of  the  commtmlty 
prbpertj'  not  having  been  submitted  to  the 
conrt  b7  the  pleadings  or  otherwise,  bat  the 
eridence  of,  uid  reference-  to,  the  value  of 
such  property  having  been  Inddentat  to  the 
issae  of  cruelty,  predicated  on  extravagance 
and  the  allowance  of  coats  to  the  wife,  jadg- 
ment  so  far  as  awarding  to  the  husband  the 
balance  of  the  community  property,  after  pay- 
ment of  costs  awarded  to  the  wife,  was  un- 
justified. 

•b  Dhrarae  4=9322— RIgMs  la  oeamaal^  prop- 
orly  may  be  left  for  sabseiiueat  aetloa. 

The  rights  in  the  commnnlty  property  need 
not  be  Htignted  in  an  action  for  divorce,  but 
may  be  left  for  determination  in  a  sulMequent 
action,  in  which  the  court  may  exercise  its 
discretion  where  divorce  was  awarded  on  the 
ground  of  extreme  eruelty. 

7.  Divarca  ^194— Right  to  aoats  aa  appeal 
ta  ho  detsrMiBoi  by  SaproBW  Coart 

Under  Code  Civ.  Proc  If  1027,  103i  and 
^  rules  of  court,  the  determination  of  wheth- 
er appellant. In  a  divorce  action  is  entitled  to 
her  costs  cm  appeal  Is  for  the  Supreme  Conrt 

In  Bank. 

Appeal  from  Superior  Court,  San  Di^ 
Ooonty;  C  N.  Andrem,  Judge. 


Luden  Gray,  of  Loe  Angeles,  for  appeUant, 
Gordon  Gray  and  Dwigbt  D.  Bell,  both  of 

San  Diego,  and  Huuaaber,  Brltt  &  Coagrove» 

of  Loa  Angeles,  tor  respondent 

WILBUR,  J.  The  idatntUI  husband  waa 
granted  afi  Interlocutory  decree  of  dlvwce 
on  the  ground  ot  extreme  cruelty  and  deser- 
tion, and  the  defendant  was  awarded  $1,000 
as  her  share  ot  the  community  property, 
payment  of  which  was  ordered  forthwith. 
The  defendant  appeals  upon  the  ground  that 
the  evidence  is  insufficient  to  Justify  the  find- 
ings of  the  trial  court  as  to  residence,  cruel- 
ty, and  desertion,  and  predicates  such  con- 
tention In  part  upon  the  statutory  require- 
ment tbat  the  evidence  of  the  parties  in  a 
divorce  action  must  be  corroborated.  Civ. 
Code,  1 180.  It  Is  conceded  that  the  evidence 
on  most  of  the  contested  points  Is  contradic- 
tory, but  it  is  nevertheless  claimed  that  thero 
Is  not  sufficient  corroboration  to  Justify  tba 
respective  findings  attacked. 

[1 , 2]  Appellate  courts  are  powerless  to  In- 
terfere with  the  findings  of  fact,  where  the 
evidence  Is  conflicting.  This  rule  applies  to 
divorce  cases  as  well  as  to  any  other,  with 
the  single  exception  that  before  a  divorce 
can  be  granted,  the  testimony  of  the  plain- 
tiff must  be  corroborated.  Civ.  Code,  {  180. 
The  rule  In  this  r^rd  Is  correctly  stated 
in  the  respondrat's  brief,  as  f<^ow8: 

"Corroboration  of  every  act  sworn  to  Yif  the 
plaintiff  is  not  required.  Evidence,  eireom- 
btantial  or  direct  aabstantially  tending  to 
confirm  the  plaintiiTB  testimony  upon  a  con- 
siderable number  ot  material  facts,  is  suffi- 
cient" Cooper  V.  Cooper,  88  CaL  45,  48,  25 
Pac.  1062;  Andrews  v.  Andrews,  120  Gal.  184> 
62  Pac.  298;  Avery  v.  Avery,  148  Cal.  230,  82 
Pac.  967. 

.  Without  a  discussion  of  the  evidence  or  of 
the  findings  in  detail  it  is  sufficient  to  say 
that  the  record  shows  ample  corroboration 
of  the  plaintiff's  testimony. 

As  to  the  finding  of  desertion,  appelant 
claims  that  the  plaintiff's  testimony  concern- 
ing her  refusal  to  have  reasonable  marital 
intercourse  is  not  corroborated,  except  by  her 
admission,  and  that  therefore  the  evidence 
is  insufficient  to  Justify  a  decree  upon  that 
ground.  In  view  of  our  conclualon  that  the 
evidence  Is  sufficient  to  support  the  finding 
of  the  trial  court  upon  the  issue  of  extr^no 
cruelty,  It  is  Immaterial  whether  or  not  the 
testimony  with  reference  to  desertion  Is  oor- 
robated. 

[3, 4]  It  is  claimed  that  there  la  not  suffi- 
cient corroboration  to  sustain  tb»  t^bnony 
of  the  plaintiff  aa  to  bis  residence  in  the 
county  ot  San  Diego  tOr  more  than  a  year 
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before  tbe  action  was  commenced.  It  la  con- 
ceded Oiat  tbe  plaintiff  actually  lived  witliln 
the  county  of  San  Diego  for  more  tlian  a 
year  before  tbe  commencement  of  tbe  suit 
He  testified  that  be  lived  there  with  tbe  In- 
tention of  mailing  California  and.  for  the 
time  t>elng,  the  county  oi  San  X>iego,  liis,  per- 
manent residence.  He  was  at  that  time  in 
the  United  States  army,  serving  as  a  phy- 
sician in  tbe  military  taospttal  at  Camp 
Kearny.  His  actual  presence  within  the 
county  of  San  Diego  for  more  than  a  year 
Immediately  prior  to  tbe  bringing  of  tbe 
action  was  ami^y  corroborated  the 
testimony  of  otliras,  and  his  intmtlon  to 
make  California  his  residence  was  corrobo- 
rated by  varlooB  drcumstances  indicating 
his  intent  to  establish  bis  residence  in  Cali- 
fornia. Plaintiff's  testimony  as  to  bis  in- 
tention to  remain  In  California  was  cor- 
roborated  by  tbe  appliration  to  the  state 
medical  board  tat  a  Ucense  to  practice;  by 
Us  Investigation  concerning  his  right  to 
practice  In  California;  by  bis  conference 
with  physicians  with  a  view  to  establlshli^ 
a  partnersh^  here;  hy  his  declarations  trmn 
time  to  time  of  his  intention  to  remain  In 
California;  by  his  appUcation  to  join  a 
secret  order  which  required  a  residence  for 
tAx.  months  in  California  as  a  conditifm  to 
initiation ;  by  his  r^ilstratlon  to  vote,  where- 
in he  took  the  nsual  oath  that  at  the  next 
Section  he  would  have  been  one  year  within 
the  state  of  California.  The  fact  that,  at 
Oie  time  In  qnestlcm,  he  was  on  military 
duty  In  an  army  camp  did  not  preclude  him 
from  establishing  hia  residence  there  If  be  so 
desired.  Stewart  v.  Kyser,  105  CaL  459,  464, 
39  Pac.  19;  Budd  v.  Holden,  28  CaL  124, 127; 
Estate  of  Gordon,  142  Cal.  125.  75  Pac.  672. 

[B]  Appellant  contends  that  tbe  portion  of 
the  decree  awarding  her  Jl.OOO  as  her  pro- 
portion of  the  community  property  and  di- 
recting Its  payment  forthwith  la  premature 
and  beyond  tbe  issues,  and  for  that  reason 
tbe  case  should  tie  reversed.  It  Is  conceded 
by  the  respondent  that  the  order  directing 
the  Immediate  payment  of  tbe  $1,000  is  pre- 
mature and  therefore  erroneous,  but  that  the 
appellant  Is  not  aggrieved  by  that  portion  of 
Che  order  which  directs  the  immediate  pay- 
ment to  her  of  tbe  $1,000.  This  is  undoubt- 
edly true.  The  serious  question  in  the  case 
is  whether  or  not  the  rights  of  tbe  parties 
as  to  the  community  property  was  submitted 
to  the  court  for  decision.  This  issue  was 
not  raised  In  the  pleadings.  It  Is  claimed  by 
the  appellant  that  all  the  evidence  In  regard 
to  the  community  property  and  the  parties 
was  Introduced,  not  with  a  view  of  ascer- 
taining the  character  and  extent  of  this  prop- 
erty for  purposes  of  divisicoi,  but  mer^y  as 
Incidental  to  the  issue  of  extreme  crnel^ 
which  was  In  part  predicated  upon  the  ex- 
travagance of  the  defendant.  Tbe  appellant 
therefwe  dsinu  that  she  Is  not  bound  by  the 


rule  which  requires  that  judgments  shall  be 
affirmed  even  though  the  formal  Issues  are 
not  raised  by  the  pleadings,  where  the  [lar- 
ties  in  fact  litigated  the  question  In  the 
lower  court,  and  tbe  Judgment  determined 
the  actual  questions  litigated. ' 

Immediately  upon  the  court  orally  an- 
nouncing its  conclusion  that  tbe  plaintiff  wai 
entitled  to  a  divorce  upon  both  grounds  stated 
in  the  complaint  and  that  the  findings  would 
be  prepared  by  the  plaintiff  in  the  nsual  way, 
the  defendant  aslied  tbe  court  to  take  Into 
consideratim  the  question  of  costs.  It  was 
suggested  to  the  court  that  no  pr^minary 
motion  had  been  made  by  the  d^endant  tor 
costs  and  that  the  plalntlfl  had  fumicOied 
no  money  for  costs  for  the  defendant  De- 
fendant's attmney  thereupon  stated:  *^t 
seems  to  me  there  dionld  be  some  allowance 
to  cover  her  costs  and  expenses  at  least"  Tbt 
court  thereupon  discussed  Ota  value  ot  the 
community  property  as  shown  by  the  evi- 
dence. This  Included  the  value  of  the  pUln- 
tUTs  office  at  Oalesbnrs  and  Its  eqaipment 
and  $8,000  In  liberty  bonds.  Tbe  court  tiien 
asked  counsel  if  th^  wished  to  be  heard 
further  on  the  question  of  costs  before  it  was 
dedded.  PlalnUlTs  counsel  replied  that  he 
did.  In  the  course  of  tbe  discussion  as  to 
the  costs  cpunsd  agreed  that  under  the  law, 
the  court  had  power  to  award  all  tbe  cmn- 
munity  proper^  to  the  plaintiff  wh^  the 
divorce  was  granted  upon  the  gronnd  itf 
cruelty.  The  court  tiien  stated  that  the  de- 
fendant had  made  a  clean  cut  defense  whldi 
was  justified  and  that  he  tdt  t^t  he  "might 
well  take  into  account  what  she  had  ex- 
pfflided  In  making  that  kind  of  a  d^ense,  and 
deduct  it  from  the  community  property." 
Thereupon  the  following  occurred: 

"Mr.  Lucien  Gray:  It  is  before  your  Honor 
that  the  doctor  hao  $70,000  insurance  and  from 
bin  insurnnce  be  expects  to  receive  an  income 
when  he  is  64  years  of  age,  besides  this  other 
property.  I  simply  call  that  to  tbe  attention  of 
the  court  It  Is  only  approximate.  All  the 
expenses  of  the  defendant  have  to  be  met; 
she  made  a  trip  back  to  take  depositions  and 
so  forth.  If  the  court  wants_  to  take  that  up 
now  or  at  any  other  time  we  will  be  glad  to 
tLi.e  it  up  and  make  any  Buggestions  or  recom- 
mcndntions  about  it.  I  would  like  to  have  it  all 
settled,  if  I  could,  while  we  were  here,  par- 
ticularly as  both  Mr.  Cosgrove  and  myself  art 
going  back  to  Los  Angeles. 

"Mr.  Cosgrove;  We  think  the  court  ooght  to 
decide  It  now. 

"The  Court:  I  will  tell  you,  it  is  a  parely 
arbitrary  thing  with  me.  I  think  she  ia  finan- 
cially on  a  safe  footing;  it,  however,  does  not 
occur  to  me  when  tbe  suggestion  is  made  tliat 
it  would  not  be  out  of  keeping  with  the  situa- 
tion to  indemnify  her  to  some  extent  against 
the  coats  made  in  the  kind  of  a  defense  that 
she  has  condacted  here.  I  sufgest  that  she 
be  allowed  a  .tbousand  dollars,  and  that  it  be 
arranged  so  that  it  may  be  paid  within  tbe  pos- 
sibilities of  the  plaintiff. 

"Mr.  Lucien  Oray:   Of  course  a  thousand 
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doUan  would  baldly  cbrer  her  aetaal  court  «x- 
penaes,  ber  depositions  and  aetnal  coats  In 
smut,  to  »aj  nothinir  of  bar  personal  expenao 
or  counsel  fees. 

"The  Court:  Well,  it  is  an  endeavor  to  help 
ODt  in  tbe  court  costs,  and  in  the  actual  ex- 
penditures that  I  bad  that  in  mind;  I  had  no 
idea  of  wbat  tbej  were,  or  anythinc  of  tbat 
kind.- 

After  farther  discussion  as  to  the  expenses 
of  tbe  litlcation  the  court  stated: 

'Ur.  Lnden  Gnj:  I  nnderstood  blm  to  say 
be  bad  all  his  insurance  so  that  at  64  years  of 
afe  he  would  receive  an  inccHne. 

"The  Court:  I  did  when  I  heard  him,  bat  I 
do  not  see  how  be  fi^nred  it.  He  would  have 
t  very  meager  income  from  anything  the  tes- 
timony shows  be  had  in  the  way  of  life  insur- 
ince.  I  think  I  will  let  it  go  at  a  thousand 
dollars  and  try  and  arrange  it  in  tbe  matter  of 
tbe  judgment  how  ft  should  be  paid." 

This  colloquy  does  not  justify  the  condu- 
sion  that  tbe  parties  submitted  to  tbe  court 
an  Issue  which  is  not  contained  In  the  plead- 
ings, namely,  the  dlvisioQ  of  the  community 
property.  Neither  plaintiff  nor  defendant 
has  alleged  tbe  nature  nor  extent  of  the  eom- 
jDonity  property.  The  colloquy  occurred 
after  the  court  had  announced  Its  decision 
and  is  directed  wholly  to  the  question  of  cost 
wblcb  was  a  matter  In  tbe  discretion  of  the 
trial  court.  Code  Civ.  Proc  «S  1022,  1025. 
The  statement  about  the  division  of  tbe  prop- 
er^ was  wtaoUy  Inddental  to  the  question 
d  costs  under  discussion.  Under  section  137 
of  the  Civil  Code  the  court  was  authorized, 
during  the  pendens  of  the  action,  to  re- 
quire the  plaintur  to  pay  for  the  support  of 
the  defendant  and  her  exptmses  in  proeecut* 
ing  the  action.  As  no  such  preliminary  order 
had  hem  made  and  as  tbe  court  at  the  time 
of  Uie  rendition  of  its  judgment  had  a  r^t 
to  reqriire  ttie  plaintUT  to  pay  the  defendant's 
costs  (Code  ClT.  Proc.  |  102^,  It  Is  apparent 
Oat  the  whole  matter  referred  to  by  counsel, 
as  submitted  to  the  court  at  that  time  fen:  its 
dedskm,  was  the  matter  oi  costs,  and  that 
tbe  OTder  of  the  court,  as  announced  at  the 
beating,  was  one  for  the  payment  of  thoe 
costs  to  the  def^dant  from  the  craununlty 
property,  thus  d^m^wigMng  the  total  amount 
of  community  proper^.  That  portion  of  the 
decree  which  directs  tbe  plaintiff  to  pay  de- 
Hendant  f 1,000  from  the  cmnmuni^  property 
is  In  accordance  w^th  the  request  of  the 
parties  that  the  court  fix  the  costs  to  be  paid 
by  tlie  i^intifl  and  the  manner  of  Its  pay- 
ment, but  tbB  judgment,  In  so  fiir  as  It 
awards  to  the  plaintiff  Qie  balance  of  the 
community  vafP^rtj,  is  justified  neither  by 
the  pleadtnga  nor  tqr  13ie  subsequent  conduct 
of  tbe  parties.  It  was  a  decision  upon  an 
issue  not  presented  to  the  court;  namely,  tbe 
dlTMon  of  the  community  property. 

[•1  Tlw  parties  were  entitled  to  litigate 
their  marital  status  without  reference  to 


their  community  mvperty  and  to  leavA  th^ 
rights  In  the  communis  proporty  to  be  de- 
termined by  a  stibeequent  actiim  In  which 
the  court  in!^t  ezerdse  its  discretion  as  to 
a  proper  division  thereof,  Inasmudi  as  the 
dlvfwce  was  awarded  tQ  plaintiff  upon  the 
ground  of  «Etreme  cmel^.  Brown  t.  Brown, 
170  CaL  1, 147  Pac.  1168.  The  judgmoit  must 
be  modified. 

C7]  Under  tiw  statute  and  rules  of  tbe 
court  It  is  necessary  tor  tills  oonrt  to  deter- 
mine whether  or  not  the  appklant  Is  oitltled 
to  her  costs  (Code  dr.  Proa  H  1027,  10S4> 
upon  appeal.  Tbe  buUc  of  tbe  transcript, 
containing  846  pages.  Is  takm  up  with  a  pres- 
entation of  tbe  conflicting  evidence  wltb 
relation  to  tbe  various  acts  of  cruelly  and 
residence,  .and  therefore  Is  unnecessarily 
long. 

The  trial  court  is  directed  to  modify  its  fifth 
conclnsim  ot  law  to  read  as  follows:  "That 
defendant  Is  entitled  to  $1,000  to  be  paid  to 
her  as  costs  from  the  community  property 
of  aald  parties,"  and  to  modify  the  last  par- 
agraph ot  tbe  Interlocutory  decree  to  read  as 
follows:  "It  is  further  ordered,  adjudged^ 
and  decreed  that  plaintiff  pay  to  the  d^end- 
ant  the  sum  of  ¥1,000  costs  out  of  the  com- 
munity property  of  said  parties."  It  Is  fur- 
ther ordered  that  appellant  have  one-half  of 
her  costs  of  printing  transcript  on  appeal, 
the  costs  of  printing  her  briefs,  not  exceeding 
the  statutory  allowance  of  $100.  and  hear 
other  costs  on  appeaL 

We  concur:  SBAW,  C.  J.;  SLOANB,  J.; 
LENNON,  J.;  SHURTLEFF,  J.;  LAWLOB^ 
J.;  RICHARDS,  Ju&ti<»  pro  t«n. 


(ISS  Cal.  7n> 
Ex  parte  NEWELU  (Cr.  2460.) 
{Supreme  Court  ot  California.   May  23,  1922.) 

1.  Cosntles  «»55— Court  may  determine  ex- 
tstence  of  f^ets  oa  which  deolaratloa  of  se- 
eesstty  of  imnediate  offset  of  ordlsance  based. 

Tbe  determination  of  the  board  ot  supervi- 
sors that  facts  existed  which  made  It  necessary 
for  an  ordinance  to  take  effect  immediately  on 
its  passage,  as  provided  in  Pol.  Code,  ||  4067, 
4058,  are  not  condosive,  and  the  court  may 
determine  for  itself  tbe  existence  or  nonexist- 
ence of  the  facts  oa  which  the  declaration  <rf 
necesrity  was  based. 

2.  Ceastles  «s»55— Ordlaasee  held  not  effo»> 
tlve  ■■til  SO  diqrs  after  passage. 

Ordinance  declaring  it  to  be  unlawful  for 
apy  person  to  ship  or  offer  for  shipment  citrus 
fruits,  showing  evidence  of  15  per  cent,  of 
frost  injury,  is  not  to  be  interpreted  as  a  meas- 
ure for  preservation  of  public  health,  which  un- 
der Pol.  Code,  8  4058,  could  be  made  to  take 
effect  immediately  and  It  could  not  take  effect 
till  30  days  after  Its  passage,  as  provided  in. 
section  40S7. 
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In  Bank. 

AppUcadon  of  Hngh  Newdl  for  a  writ  of 
habeas  corpus  against  the  Shwlff  of  Los 
Ang^  Conntr.   Writ  granted. 

Leonard,  Bnrr  &  Hell^,  of  San  Bernardi- 
no, for  petitioner. 

U.  S.  Webb,  Atty.  Gen.,  and  Tbomas  Lee 
Woolwlne  and  Tracy  Chatflield  Bec&w,  both 
of  Los  Angeles,  for  respondent 

SHAW,  C.  J.  The  petitioner,  by  a  proceed- 
ing in  habeas  corpus,  seeks  release  fr<Hn 
custody  on  a  charge  that  he  has  violated  the 
provisions  of  an  ordinance  of  the  county  of 
Los  Angeles,  passed  by  the  board  vt  snper- 
Tisors  on  January  22, 1922. 

The  provision  of  the  ordinance,  which  he 
Is  charged  with  having  violated,  declares  It 
to  be  unlawful  for  any  persoa  to  ship  or 
oifer  for  shipment — "citrus  fruits  In  boxes  or 
other  containers  or  in  bulk  if  the  contents 
of  any  package  or  of  the  fruit  in  bulk  con- 
tains fifteen  per  cent,  or  more  of  dtrua  fruits 
showing  in  two  or  more  segments  of  each 
fruit  marked  evidence  of  frost  injury." 

The  Political  Code  (section  4057)  provides 
that,  except  as  provided  in  section  4058,  no 
ordinance  "shall  take  effect  within  less  than 
30  days  after  Its  passage."  SectlCHi  4058  pro- 
vides for  a  referendum  and  that  such  refer- 
endum may  be  initiated  by  a  petition  pre- 
sented to  the  board  of  supervisors  within  30 
days  after  the  final  passage  of  the  ordi- 
nance, with  respect  to  all  ordinances,  except, 
among  others,  any  "ordinance  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety," 

The  ordinance  In  question  declares  that 
it  shall  take  efTect  immediately  upon  its  pas- 
sage, and  that  this  declaration  is  made  "t>e- 
cause  the  adoption  and  the  enforcement  here- 
of is  necessary  for  the  Immediate  preserva- 
tion of  the  public  peace,  health  and  safety 
by  reason  of  the  fact  that  the  public  peace, 
health,  and  safety  is  now  being  endangered 
by  the  transportation  and  sale  of  frozen  dt- 
rus  fruits." 

[1]  It  is  a  settled  rule,  applicable  to  such 
powers  given  to  a  board  of  supervisors  by 
statutes  of  this  character,  that  the  deter- 
mination of  the  board  that  the  facts  exist, 
which  make  it  necessary  for  an  ordinance  to 
take  effect  Immediately,  is  not  condusiTe 
and  that  t!ie  court  may,  and  when  a  case  re- 
quires it  to  do  so  must,  inquire  Into  and  de- 
termine for  itself  the  nlstence  or  nmex- 
istence  of  the  facts  upon  which  the  dedara- 
tlon  of  necessity  is  based.  San  Christina, 
etc.,  Co.  T.  San  Prandsco,  167  CaL  772,  141 
Pac.  884,  52  L.  B.  A.  (N.  S.)  676;  Josselyn 
T.  San  Francisco,  168  Gal.  441,  143  Pac.  706 ; 
Keyes  t.  San  Francisco,  177  Cal.  817,  173 
Pac  475;  Burr  v.  San  Francisco  (CaL  Sup.) 
19d  Pac.  1086,  17  A.  L.  B,  581. 

The  ordinance  was  passed  on  January  22, 
193%  and  the  complaint  against  tha  petition- 


er, filed  in  Mardi,  1922,  diarges  tliat  Iw  did, 
on  February  1922,  ship  and  offer  for  ship- 
ment to  tiiB  Southern  Pacific  Ballroad  Com* 
pany,  three  boxes  of  oranges,  more  tlian  IS 
per  cent,  of  whldi  oranges  showed,  in  two 
or  more  segments  of  each  orange,  marked 
evidence  of  frost  Injury.  It  will  be  seen  that* 
at  the  time  the  alleged  offer  was  made,  the 
ordinance  was  not  In  foro^  unless  the  deda- 
ration  aforesaid  that  It  was  necessary  for  it 
to  be  Immediately  effective  was  valid  for  that 
purpose,  that  ia,  unless  sndi  enforcranent  was 
necessary  for  the  immediate  preserration  of 
the  public  peace,  health,  or  safety.  It  Is 
cmceded  that  the  date  charged  Is  the  true 
date  of  the  act  diarged.  Hence  the  rule  that 
the  date  is  not  material  In  a  criminal  com- 
plaint and  that  the  commission  of  the  act  can 
be  proven  to  have  occurred  at  any  time  with- 
in the  polod  of  UmltatUm  need  not  be  con- 
sidered. 

[2]  It  win  not  be  oontaided  that  the'athlp- 
ment  of  partly  frozen  wanges  could  in  any 
manner  mdanger  the  public  peace  or  the 
public  safety.  Tbe  only  branch  of  the  pro- 
Tisi<m  of  the  statute  providing  for  the  Im- 
mediate taking  effect  of  an  ordinance,  vrtUdi 
it  Is  necessary  to  consider,  is  the  one  re- 
ferring to  the  public  health.  We  are  of  the 
o^nlon  that  tbe  ordinance  dionld  not  be  con- 
strued as  Intended  to  preserve  the  public 
health,  ^e  effect  of  frost  upon  an  orai^ 
makes  tt  become  tasteless  and  unpalataMe. 
We  are  not  advised,  and  It  Is  not  suggested, 
that  such  firosen  oranges  are  more  detri- 
mental to  health  tban  other  tasteless  and  un- 
palatable substances,  ^e  outdde  appear- 
ance Is  calculated  to  deceive  tiie  ^e  of  the 
buyer,  espedally  If  he  has  had  no  experience 
with  frozen  oranges.  But  no  ordinance  Is 
necessary  to  Inform  die  eater  that  such  an 
orange  Is  unpalatable  or  unfit  to  eat.  His 
sense  of  taste  will  impart  that  Information 
to  him  at  once.  Before  the  the  process  of 
fermentation  begins,  such  an  orange  is  pala- 
table. The  purpose  of  preventing  the  sale  of 
frozen  oranges  Is  not  to  protect  health.  The 
sale  and  shipment  of  such  oranges,  as  is  well 
known,  constitutes  a  menace  to  the  interests 
of  the  orange  growers  of  the  state.  It  in- 
jures the  reputation,  and  impairs  the  mar- 
ket value  ot  California  oranges,  and  is  like- 
ly to  cause  all  orange  growers  direct  and 
great  finandal  injury.  It  is  for  this  rea- 
son that  precautions  are  taken  by  them  to 
prevent  the  sale  of  such  fruit.  We  do  not 
doubt  that,  on  that  account,  reasonable  regu- 
lations for  the  prevention  of  such  sales  and 
shipment  are  within  the  scope  of  police 
power,  and  we  are  satisfied  that  the  ordi- 
nance was  adopted  for  that  purpose  alwe, 
and  that  it  was  valid  as  a  police  r^ulatkm 
as  soon  as  It  became  effective.  For  them 
reasons  we  are  convinced  that  the  ordinance 
ibould  not  be  interpreted  as  a  meunre  for 
Uw  preservatbm  of  public  peao«h  Iwal^  oe 
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atfttr.  The  result  Is  tbat,  under  section 
40B8,  aforesaid.  It  conld  not  take  effect  Im- 
Tdlitrly.  but  would  take  effect  within  30 
dajs  after  Its  passage,  that  la,  on  February 
21«  1922.  mis  was  after  the  act  In  question 
had  occurred,  and  thoefore  at  the  time  the 
act  was  d<me  it  was  not  nnlawfuL  Conse* 
quently  the  complaint  states  no  valid  charge 
against  the  deCmdant 
Let  the  petitioner  be  discharged. 

We  concur :  WILBUR,  J. ;  SHURTLiErF, 
J.;  LAWLOR,  J.;  SLOANB,  J.;  liBNNON. 
J.;  RICHARDS,  Jostlce  pro  ton. 


(US  Cal.  772) 

ROWLAND  et  al.  V.  HORST.  (8.  P.  9151.) 
(Supreme  Oonrt  of  Oaliforala.  Uay  2S,  1922.) 

1.  Parties  ^>2I— Party  from  whosi  agent  col- 
lected aocooat  set  secessary  party  Id  aotlos 
by  principal  against  afoM  for  the  sieaey 
Mlleeted. 

In  as  action  by  a  principal  against  his  agent 
for  the  payment  of  money  claimed  to  have  been 
received  by  the  agent  for  the  prindpal'e  benefit 
but  retained  by  the  agent,  the  person  by  whom 
the  tnm  was  paid  to  the  agent  was  not  a  neces- 
■iry  parly. 

2.  Partlet  ^£=321— Persons,  lateratted  la  resist- 
leg  denaads  neeeesary  parties  te  aotlos  for 
ssfaroaaient. 

In  view  of  Code  Civ.  Proc.  |  888,  necea- 
sny  parties  to  an  action  In  the  capiMdty  of 
dsfadsnta  are  those  who  are  Interested  lo 
rtsiiting  the  demands  of  the  plaintifr,  either 
tauaediately  or  conseqoently,  and  whose  righta 
voold  be  prejadidally  affected  by  the  con- 
tnreny. 

S.  Prlsdpal  aad  apeat  9s>78(l)— Agent  ap- 
ptlatsd  te  eellest  eaasot  rely  os  his  refasal 
Is  esUset  halaaoe  dae  to  d^eat  settlement. 
Where  an  agent  was  appointed  to  aettle  and 
sdjtnt  a  claim  against  a  carrier,  in  an  action 
I7  his  prindpsl  for  the  sums  collected,  the 
tgent  could  not  be  permitted  to  occupy  the 
position  of  one  refusing  or  failing  to  makie  the 
eoUeetioD  of  a  balance  to  which  he  bad  loqg 
been  entitled  and  yet  at  the  same  time  refuse 
to  setde  with  his  principals,  on  the  sole  ground 
that  sndi  collectioo  had  not  been  made. 

4.  Principal    and   agent  <|t378(6)— Evldeaoe 
sastalned  finding  of  prindpals*  proportion  of 
proceeds  tarned  over  to  agent  by  carrier. 
Where  an  agent  was  appointed  to  adjust 
and  settle  a  daim  for  damage  to  barley  in  ^p- 
sMat,  in  ma  action  by  the  prlndpals  against  the 
agsBt  for  sums  collected,  erldenoe  Md  to  sus- 
tala  a  finding  of  the  prlndpala*  proportion  of 
ths  SBSM  tamed  orer  to  the  agent  by  the  car- 
rier. 

la  Bank. 

Appeal  from  Sup»lor  Court.  City  and 
of  San  Frandace;  John  T.  Noone, 


T.  HORST  '  378 

p.) 

Action  1^  John  Henry  Rowland  and  an- 
other, copartners  doing  business  under  the 
firm  name  and  style  of  John  Westrope  &  Co., 
against  E.  Clonens  H<»8t.  Ftfm  a  Judg- 
ment tor  plalntlffa,  defendant  appeals.  Af- 
firmed. 

Edward  C.  Harrison  and  Blaurice  E.  Har^ 
rlBon,  both  of  San  Francisco,  for  appellant. 

HcCntchen,  CMney.  Willard,  Mannon  ft 
Greene,  of  San  Frandsco,  for  respondents. 

RICHARDS,  Justice  pro  tem.  This  action 
was  commenced  by  the  plaintiffs  as  coparb* 
nera,  doing  business  under  the  firm  name  and 
style  of  John  Westrope  &  Co.,  to  recover 
from  the  defendant  the  sum  of  942,812^10. 
with  legal  interest  and  costs,  claimed  to  have 
been  received  by  the  defendant  aa  the  agent 
of  said  firm  In  certain  transactions  which  are 
set  forth  In  detail  in  the  plaintUTs  amended 
complaint.  Said  complaint  la  In  three  coimta, 
which  all  relate  to  the  same  matter.  The 
first  count  in  brief  alleges  that  the  plalntlffa, 
who,  under  their  said  firm  name,  are  en- 
gaged in  the  business  of  buying,  selling,  and 
shipping  grain  In  the  dty  of  Hull,  England, 
but  with  a  local  office  or  agency  In  the  city 
and  county  of  San  Francisco,  whldi  had, 
during  the  months  of  July  and  August,  1915, 
delivered  to  the  Southern  Pacific  Company 
at  various  points  in  California  35  carloads 
of  barley,  aggregating  30,754  sacks,  of  the 
total  weight  of  3,240,044  pounds,  tor  ship- 
ment to  said  plaintiffs,  as  consignees,  at 
Hull.  England,  via  the  Sunset  route  of  said 
railroad;  and  that,  while  said  barley  was 
In  course  of  transit,  at  or  near  the  city  of 
Galveston,  Tex.,  It  was  damaged  by  the  Gal- 
veaton  Flood,  which  occurred  In  August  of 
that  year,  through  the  negligence  of  the 
carrier,  from  which  the  plaintiffs  had  sus- 
tained a  large  loss.  That  the  local  agent  of 
the  plaintiffs  in  San  Frandsco  had  secured 
the  services  of  the  defendant  to  act  as  the 
ptalntiffs*  agent,  and,  on  their  behalf,  in  pre- 
senting the  claim  of  said  plaintiffs  to  the 
Southern  Pacific  Company  for  such  toss  and 
in  conducting  negotiationa  for  the  purpose  of 
securing  a  settlement  of  their  said  claim ; 
and  that  said  defendant,  acting  as  the  plain- 
tiffs' said  agent,  had  entered  into  an  agree- 
ment of  settlement  with  the  said  Southern 
Pacific  Company,  whereby  the  claim  of  the 
said  idalntlffs  had  been  settled  in  full  and  by 
which  the  said  defendant,  as  such  agent  of 
tiie  plalntlfts,  had  recdved  the  sum  of  (42,- 
SiZJBO,  whidi  be  had  failed  and  neglected  to 
account  for  or  pay  over  to  the  said  plaintiffs. 
The  second  count  of  the  [daintiffs'  amended 
complaint  repeats  In  the  main,  but  with 
8<Hnewbat  m<»e  of  detail,  the  avmnenta  of 
the  first  count,  but  relates  more  particularly 
to  a  spedflc  payment  of  fl2,600,  whldi  was 
to  be  made  and  whidi  waa  allied  to  have 
beoi  made  by  the  Southern  Padflc  Company 
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In  final  adjustment  and  settlement  of  a  bal- 
ance remaining  unpaid  upon  tbe  daims  of 
the  plaintiffs  and  certain  other  shippers 
whose  barley  had  also  been  damaged  In  said 
flood,  and  of  wtaidi  sum  the  plaintiff  dalm 
ttiat,  after  making  certain  deductions,  they 
are  entitled  to  a  balance  of  $3,700  fr<Hn  the 
defendant,  but  which  he  had  failed  and  re- 
fused to  pay  OTffl*  to  the  plaintiffs.  The  third 
count  was  In  tbe  form  of  a  common  count 
upon  an  alleged  indebtedness  of  ^,812.50 
due  from  the  defendant  to  the  plaintiffs  and 
unpaid.  This  amended  complaint  was  un- 
verified. There  was  no  demurrer. 

The  defendant's  answer  consulted  of  a  gen- 
eral denial  of  each  of  the  counts  In  the 
amended  complaint,  to  which  was  added  a 
counterclaim  for  services  alleged  to  be  of  the 
reasonable  value  of  $50,000.  An  amendment 
to  this  answer  was  later  filed  containing 
three  additional  defenses,  tbe  first  that  of 
an  allied  nonjoinder  of  the  B.  Clemens 
Horst  Oompany,  alleged  to  be  a  necessary 
party  defendant ;  the  second  being  that  of  an 
alleged  nonjoinder  of  the  Southern  Pacific 
Company,  alleged  also  to  be  a  necessary  par- 
ty defendant;  and  the  third  being  a  plea  to 
the  effect  that  the  j^aintUfo,  doing  business 
as  iiartners  under  a  flctiUous  name,  had 
not  compiled  with  the  statute  of  California 
having  reference  to  suxii  partnersliips,  so 
as  to  be  ^titled  to  maintain  their  preaait  ac- 
tion. The  first  and  ttilrd  of  these  special 
defenses  aiveared  to  have  besia  waived  dar- 
ing tbe  trial,  but  the  second  tbexeot,  viz.,  the 
nonjoinder  of  the  Southern  Pacific  Company, 
is  still  insisted  upon  on  this  appeal.  Tbe 
cause  went  to  trial  upon  the  issues  as  thus 
framed,  and  mton  Its  submission  the  trial 
court  made  and  filed  its  findings  of  fact,  go- 
ing Into  mndi  of  detail  as  to  the  history  of 
the  transaction,  and  arriving  at  its  legal 
oondurion  that  the  d^endant  was  Indebted 
to  the  plalntlfEB  in  the  sum  of  «23,789.4S,  for 
whidi  sum  Judgment  was  ordered  and  alter- 
ed. Upon  the  st>ecial  defense  of  the  defrad- 
ant  as  to  the  nonjoinder  of  the  Southern 
Pacific  Company,  the  court  found  that  the 
said  corporation  was  not  a  necessary  party 
to  the  action.  In  order  to  determine  the 
correctness  of  the  aforesaid  findings  and 
Judgment  of  tbe  trial  court  it  will  be  neces- 
sary to  review  scnnewbat  the  evidence  upon 
wlilcb  Its  determination  rests. 

The  plBintUTs  were,  as  has  been  seen,  the 
shippers  of  85  carloads  of  barley  by  the  Sun- 
set route  of  the  Southern  Pacific  Company  to 
themselves  at  Hull,  England,  In  the  summer 
of  1916,  whldi  barl^  was  damaged  in  toanslt 
by  the  occnrrmce  and  effect  of  the  Oalveston 
Flood.  There  were  a  number  of  other  sliip- 
pers  of  barley  of  about  the  same  quality  by 
the  same  route  and  at  the  same  time,  whose 
shipments  were  also  damaged  In  the  same 
flood  and  were  largely  intermingled  with  tbe 
plaintiffs*  barley.  In  the  effort  to  save  these 
cargoes  frma  complete  loss  In  said  flood.  -The 


REPORTER  tCaL 

aggregate  of  such  Intermingled  shipments  of 
barley  was  6fl  carloads.  One  of  these  othw 
shippers  was  the  E.  Clemens  Horst  Company, 
of  whldi  the  defoidant  Is  tbe  manager,  and 
its  shipment  was  one  carload  of  barley.  The 
defendant,  being  Interested  in  the  matter  at 
tbe  claims  for  compensation  arising  out  of 
tbe  damage  to  these  aggr^ted  and  Inter- 
mingled carloads  of  barley,  came  into  touch 
with  the  plaintiffs*  local  representative,  with 
tbe  result  of  his  selection  as  tbe  plaintiffs* 
fully  authorised  agent  to  make  an  adjnsc- 
tnent  and  settlement  of  Ite  daim  against  tbe 
Southern  Pacific  Company.  During  th» 
course  of  such  adjustment  the  defendant  also 
came  to  represent  another  of  said  shippers, 
George  W.  McNear  &  Co..  whldi  had  shipped 
20  of  said  carloads  of  barley,  but,  before,  the 
negotiations  with  the  Southern  Pacific  Com- 
pany were  comideted  by  him,  the  dtfendanC 
had  acquired  by  transfer  to  himself  the  own- 
ership of  the  claims  of  the  E.  Clemens  Horst 
Company  and  the  George  W.  McNear  Com- 
pany In  respect  to  said  Intermingled  carload 
lota  of  barley,  and  to  the  damages  which  hail 
been  occaslcmed  thereto  by  said  flood;  so 
that,  in  Oie  month  of  October,  1018,  whesa 
the  flnal  memorandum  of  adjnstmoit  and 
settlement  of  these  aggregated  dalms  wa» 
signed  by  the  deftandant  representlns  tbm 
daimants  and  by  the  duly  authorized  repre- 
amtatlvB  of  the  Sbnthem  Padflc  Cmnpany, 
Uie  defendant  occupied  the  dual  ration  of 
agent  of  the  ^IntUb  In  respect  to  their 
daim  and  of  principal  In  so  far  as  tiie  cUlnui 
of  Oemens  Horst  Company  and  of  George 
W.  McNear  Company  were  concerned.  He 
assumed,  In  making  said  settlement,  to  act 
In  bis  own  name  as  to  all  of  said  claimants. 
The  agreement  of  settlement  is  in  full  as  fol- 
lows: 

"San  FrandBCo,  October  fl,  1916. 

"Mr.  Durbrow:  Without  prejudice  I  respect- 
fully submit  to  you  the  following  offer  of  ad- 
justment of  any  and  all  disputes  relative  to  tbe 
shipment  of  66  cars  of  barley  from  California 
daring  July  and  August,  1916,  and  which  are 
daimed  to  have  been  involved  in  Oalveston 
Flood,  August,  1915. 

"The  above-mentioned  sUpment  shipped  in 
tbe  name  of 

20  cars  by  George  W.  McNear,  Inc.,  to  Gbris- 
tlaoa,  Copenhagen  and  New  Tork; 
1  car  by  B.  C.  Horst  &  Co.  to  New  York. 
35  cars  by  Joha  Westrope  Co.  to  Hall. 

66  cars. 

"The  offer  of  aettlement  is  as  foIlowB: 
"(1)  E.  C.  Horet  &  Co.  to  get  for  8.  P. 
Co.  from  owners  of  the  barley,  dean  releases  of 
all  liabiUty  on  all  66  carloads  involved  in  tlra 

dispute. 

"(2)  8.  P.  Co.  to  deliver  Horst  free  along- 
side their  dock  to  Horst'a  vessels,  a]l  unsold 
barlej  now  In  New  York  on  docks  and  in 
warehouses,  originally  shipped  by  Westrope, 
McNear  and  Horat,  as  principals  or  agents, 
upon  earrender  to  S.  P.  Co.  biUs  lading  cover-^ 
tag  nta  sbipment. 
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"(3)  S.  P.  Co.  to  pay  Hont  the  gross  pro- 
ceeds of  all  barley  sold  bj  S.  P.  Co.,  ex.  above 
66  cam,  upon  receipt  of  releases  from  Horst. 

"(4)  Horst  to  pay  freight  to  New  York  on 
point  of  origin  weights,  on  entire  66  carloads, 
less  whatever  amounts  of  freight  have  already 
been  paid  to  S.  P.  Co.  upon  delivery  of  aaid 
■hipmenta  Iv  S.  P.  Co. 

"(6)  S.  P.  Co.  to  widve  recondlUonbig  charg- 
es In  event  Horst  fally  performs  all  conditions. 

"(6)  S.  P.  Co.  to  repay  Horst  freight  pre- 
paid from  New  York  to  Christiana,  Copenha- 
gen and  New  York  transfer  charges  on  barley 
not  tranaferredt  plug  interest  thereon  from  date 
of  payment  nntU  repayment  of  6  per  cent,  per 
imniiin. 

"(7)  S.  P.  Go.  to  pay  Horst  ^12,600.00  when- 
erer  and  at  each  time  as  Horst  has  fully  per- 
formed an  conditions. 

"(8)  S.  P.  Go.  shall  pay  Horst  nothing  for 
his  aervieee  in  making  adjustments. 
"San  Francisco,  October  9,  1916. 

"B.  C.  Horst, 
"G.  W.  Luce." 

Prior  to  the  completion  of  the  foregoing 
n^tiatlons,  the  plalntlffa  bad  received  about 
one-third  of  the  total  amount  of  their  orig- 
inal shipment  as  the  same  had  been  disen- 
tangled from  the  intermingled  aggregate,  the 
same  having  been  shipped  to  them  by  the 
Southern  Padflc  Company  at  Hull.  The  re- 
mainder of  this  original  shipment  was,  short- 
ly after  the  making  of  the  foregoing  agree- 
ment of  settlement,  sold  by  the  defendant  to 
certain  European  buyers,  receiving  therefor 
the  sum  of  $29,335.24.  He  was  also,  by  the 
terms  of  the  settlement  above  set  forth,  en- 
titled to  receive  from  the  Southern  Pacific 
Company  the  sum  of  $12,500  whenever  he 
had  performed  on  his  part  the  terms  of  the 
aforesaid  agreement,  whidi  required  him  to 
get  for  the  Southern  Pacific  Company  from 
the  owners  of  the  barley  dean  rrieases  of  all 
liability  on  all  56  carloads  involved  in  the 
dispute.  These  releases  were  prepared  by 
the  attOTney  for  the  Southern  Pacific  Com- 
pany and  were  executed  by  the  defendant  on 
November  13,  1916,  acting  on  behalf  of  the 
plaintiffs  as  their  attorney  in  fact.  The  en- 
dence  shows  these  releases  to  have  been  satis- 
factory to  the  Southern  Pacific  Company,  and 
no  other  or  further  releases  have  ever  by  it 
been  required.  Having  thus  come  into  pos- 
session of  a  large  sum  of  money  belonging  to 
bis  principal  derived  from  his  sales  of  their 
remaining  barley  to  said  European  buyers, 
and  having  thus  become  entitled  to  receive 
from  the  Sonthern  pacific  Company  the  sum 
of  $12,500,  less  the  sum  which  was  to  be  paid 
as  freight  charges  under  the  terms  of  said 
agrennent.  and  having  informed  the  plain- 
tlits  of  his  said  acts,  the  latter  began  seeking 
to  make  a  settlraaent  with  him  as  their  agent, 
by  which  they  should  receive  such  balance 
as  might  be  due  them  after  payment  of  the 
defendant's  commissions  for  his  services  and 
his  claims  for  expenses  incurred,  and  after , 
making  sucb  deductions  from  the  gross  sum 


wbldi  mm  or  dionld  hare  been  fai  lila  lianda 
as  he  might  be  obligated  to  pay  In  the  why 
of  the  freight  diarges  under  the  terms  of  his 
foregoing  agreemott  with  the  Southern  Pa- 
dflc Company.  After  r^>eated  efforts  to  ob- 
tain such  settlement,  the  plaintiff  com- 
menced the  present  action,  with  the  result 
which  has  been  abore  noted.  The  defendant 
appeals  fmu  the  Judgment  which  determines 
the  net  amount  which  plaintiffs  were  entitled 
to  receive  as  n  deduction  from  the  foregoing 
facts. 

[1, 2]  The  appellant's  first  contention  up- 
on this  appeal  is  that  the  trial  court  was 
In  error  in  deciding  adversely  upon  his  de- 
-fense  of  nonjoinder  of  the  Southern  Pacific 
Company  as  a  necessary  party  defendant  In 
this  action.  We  discover  no  sudh  error,  ^e 
action  was  one  strictly  between  tlie  plalntlflb 
as  prlndpalB  and  the  defendant  as  ttielr 
agent  for  the  payment  to  them  at  m<mey 
claimed  to  have  hem  received  by  their  said 
agent  for  their  b«ieflt  and  retained  hlni. 
The  Southern  Padflc  Company  bad  no  In- 
terest In  that  relationship  nor  In  ^e  plaln- 
tlfCs'  said  claim.  It  may  be  conceded  that 
one  of  the  defenses  which  the  defendant 
might  urge  to  his  payment  to  the  idalntlflb 
of  the  sum  dalmed  was  that  he  had  not  yet 
received  all  or  a  portion  of  said  money  from 
the  Southern  Padflc  Company;  but  this 
would  not  require  the  Joinder  of  the  latter 
in  the  action  either  originally  or  latterly  as 
a  necessary  party  thereto,  since  it  was  In  no 
wise  concerned  In  the  dispute  between  the 
plaintiffs  and  their  agent  as  to  the  settle- 
ment of  their  accounts.  Necessary  parties 
to  an  action  In  the  capadty  of  defendants 
are  those  who  are  Interested  In  resisting  the 
demands  of  the  plaintiff  either  immediately 
or  consequently  and  whose  rights  would  be 
prejudicially  affected  by  the  controversy. 
Pomeroy,  Code  Remedies,  pp.  320,  321 ;  Code 
Civ.  Proc.  S  389.  It  might  be  possible  that 
the  Southern  Padfic  Company  would  have 
been  a  proper  party  to  this  action  bad  the 
.defendant  suggested  by  his  pleadings  or  suc- 
ceeded In  showing,  as  one  of  his  defenses, 
that  the  reason  he  had  not  paid  over  to  his 
prindpais  some  portion  of  the  moneys  claim- 
ed from  Iiim  was  that  he  had  not  been  able 
to  collect  the  same  from  the  said  corporation 
under  the  agreement  which  he  had  made 
with  it  on  the  plaintiffs'  behalf,  but,  if  be  had 
such  a  defense  and  if  the  presence  of  the 
said  corpora tltm  as  a  party  to  the  action  was 
necessary  to  enable  him  to  make  It,  the 
court  upon  his  motion,  or  even  of  its  own 
motion,  might  have  ordered  the  said  cor- 
poration brought  into  the  action.  But  this 
evidently  is  not  the  fact,  since  the- evidence 
discloses  that  the  Southern  Padflc  Com- 
pany has  received  from  the  defendant,  act- 
ing as  the  plaintiffs'  agent,  full  releases  of 
thdr  claims  on  account  of  their  said  bar- 
ley, and  is  satisfied  thetewitb  and  stands 
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and  has  long  stood  ready  to  pay  over  to  tbe 
defendant  whaterer  balance  of  tte  fl2,S00 
referred  to  in  Its  agreement  with  blm,  is 
due,  after  deducting  the  frel^t  charges 
mentioned  in  said  agreement. 
.  [3]  The  defendant  herein  cannot  be  per- 
mitted to  occupy  the  position  of  one  refusing 
or  failing  to  make  the  collection  of  said  bal- 
ance to  which  he  has  long  been  entitled,  and 
yet  at  tbe  same  time  refusing  to  settle  with 
his  prlndpalB  upon  tbe  sole  ground  that  such 
collectiOD  has  not  been  made.  Under  such 
drcumstances  his  dilatory  plea  that  the 
Southern  FadQc  Company  has  not  been 
J(^ned  as  a  defendant  In  the  action  does  not 
meet  with  favor,  and  Is  wholly  wltbout  tbe 
semblance  of  merit 

[4]  The  next  contention  of  the  appellant 
is  that  the  evidence  is  insufficient  to  support 
the  finding  of  the  trial  court  that  the  plain- 
tiffs' share  of  the  net  total  of  $34,545.64  re- 
ceived by  the  defendant  frmn  the  sale  of  the 
portion  of  said  barley  turned  orer  to  him  by 
the  carrier  and' sold  to  European  buyers  was 
84.9  per  cent  thereof,  or  the  sum  of  $29,- 
83&24.  This  contention  Is  based  upon  sevw- 
al  el^eatB,  all  of  which  are  elaborately  dls- 
cossed  In  the  briefs  of  counsel  for  ai^eUant. 
Be  argues  that  there  was  Insnfflcient  evi- 
dence to  BUKKirt  the  court's  finding  that  1,- 
THfitiS  out  of  the  total  of  2.093,704  pounds 
of  barley  so  sold  to  Ean^>ean  buyers  belong- 
ed to  tbe  plalntlflk  The  basis  ot  this  find- 
ing  was  the  so-called  Price-Waterhouae  & 
Oo.'8  r^rt  This  Ann  of  «perts  vexe  re- 
quested by  the  d^endant  himself  to  malte  a 
carnal  examination  of  tbe  barl^  on  the 
iVew  York  piers  for  the  purpose  ot  determin- 
ing what  proporticm  thereof  belonged  to  each 
of  tbe  original  shippers.  They  made  audi 
examination  and  report,  and  the  latter  was 
offered  in  evidence  by  the  plaintiffs  and  was 
admitted  without  objection  oo  tbe  d^raid- 
ant's  part  It  Is  conceded  that  tbe  report 
braced  matter  which  would  suffice  to  uphold 
tbe  finding  fOl  the  trial  ooart  in  this  regard. 
The  resent  ot^ectlon  of  the  defendant  that 
it  was  hearsay  was  waived  by  Its  admission- 
in  evidence  without  objection.  In  addition 
to  this  evidrace  np<m  this  point  there  waft 
also  offered  and  admitted  certain  Jetters, 
telegrams,  and  reports  of  the  de^dant, 
wberehi  he  has  stated  that  an  even  larger 
proportion  of  this  barley  belonged  to  the 
plaintiffs  than  that  found  by  the  court 
These  dedaratlcms  eke  out  the  report  of  the 
experts  and  supply,  we  think,  ample  evi- 
dence to  Justify  the  finding  as  to  tlie  amount 
of  said  barley  shipped  to  Enn^ieaii  buyers 
which  kelonged  to  these  plaintiffs.  The  ap- 
pellant further  argues  that  the  evidence  was 
insufiicient  to  show  that  the  plaintUb'  barley 
so  s(^d  on  their  account  was  of  equal  quality 
to  that  of  the  other  shippers  with  which  it 
had  been  intermingled,  so  as  to  entitle  the 
plaintiffs  to  tbe  same  percentage  of  abare  In 


the  proceeds  of  these  European  sales  aa  the 
bulk  of  tb^  barley  bore  to  that  of  their  fd- 
low  shippers ;  bnt  upon  this  subject  also  the 
Price-Water  house  &  Co.  report  speaks  auffi- 
dently  to  show  that  the  plaintiffs'  barley  was 
fully  up  to  the  quality  which  would  entitle 
them  to  the  same  proportionate  share  In  tbe 
proceeds  of  sach  sales  as  the  weight  of  their 
barley  bore  to  that  of  their  fellow  shippers. 
We  condude,  ther^ore,  that  tbe  contention 
of  the  app^ant  that  the  plaintiffs  were  not 
entitled  to  recover  the  foil  amount  of  $29,- 
335^4  as  their  share  of  the  proceeds  of  tbe 
Ehiropean  aalee  of  th^  bariey  Is  without 
merit 

Tbe  ai^Uanf  s  next  and  main  contentloa 
la^  first  that  the  evidence  does  not  sustain 
tbe  finding  of  the  trial  court  to  tbe  effect 
that  the  plaintiffs  were  entitled  to  receive 
¥7.12S  of  the  $12,500  to  be  paid  the  defiend- 
ant  by  the  Southern  Padflc  Company  pursu- 
ant to  their  aforesaid  agreement  The  de- 
fendant himself,  however,  testified  that  the 
value  of  tbe  plaintiffs'  barley  amounted  to 
57  per  cent  of  the  value  of  the  entire  barley 
shipment  damaged  in  tbe  Galveston  Flood. 
This  percentage  would  give  tbe  plaintiffs  pre- 
cisely the  sum  of  $7^26  out  of  said  $12,000 
wbidi  the  trial  court  awarded  them  and 
would  also  furnish  suffidait  iwoof  to  Justly 
the  court's  finding  to  that  effect  Besides 
there  was  abundant  evidence  that  the  bM 
to  tbe  plaintiffs  by  reason  of  the  damage 
caused  by  said  flood  was  much  greater  in 
pn^rtion  than  that  suffered  by  tbe  otb» 
sh^pers.  While  the  exact  propwtion  of 
such  damage  was  difficult  of  ascertainment 
and  while  the  evidence  In  tbe  case  reflects 
the  extent  of  this  difficulty  due  to  the  om- 
fustm  caused  through  the  intermhigllsg  of 
the  consignments  of  the  several  shippers, 
still  we  think  the  evidence  takm  as  a  wbirte 
shows  that  the  trial  court  rather  underes- 
timated Qian  ttilarged  tbe  proportion  of  said 
$12,500  which  tbe  i^alnttffs  were  raitltled  to 
receive^  Tba  second  oontaition  ot  tbe  a|ipd; 
lant  under  this  bead  is  his  dalm  that  tbe 
plaintiffs  were  entitled  to  recover  no  part  of 
this  sum  of  $12,500  tram  him,  for  the  retson 
that  be  bad  not  received  the  same  from  the 
Southern  Padflc  Company  and  hence  be 
could  not  be  required  to  account  tor  or  pay 
over  any  portion  of  said  sum  to  the  i^intiflli. 
It  appears  to  be  a  t&ct,  and  the  cmirt  so 
found,  that  the  defendant  has  not  yet  receiv- 
ed said  sum  of  $12,600  from  tbe  Southern 
Padflc  Company.  But  this  fact  standing 
atone  would  not  be  sufficient  to  bar  the 
plaintiflTs*  right  to  recover  from  the  defend- 
ant Its  due  sbare  of  said  sum,  unless  It 
should  also  appear  that  the  failure  of  tbe 
defendant  to  collect  and  receive  this  numey 
was  due  to  no  fault  or  hindrance  of  his  own. 
Upon  this  subject  the  evidence  shows  quite 
convincingly  that  the  terms  of  settlement 
with  the  Southern  Pacific  Company  were  ftx- 
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6d  b7  tbe  abore-qnoted  agreement  between 
ttsetf  and  tbe  defendant  as  of  the  date  of 
October  6,  1916;  that  within  a  few  weeks 
after  that  date  the  defendant  consummated 
die  sale  of  the  remainder  ot  the  plalntlffi^ 
twrley  then  on  the  New  7orb  piers  to  Euro- 
pean buyers,  receiving  therefrom  the  sum  of 
<29.335^4,  money  belonging  to  the  plalntifTa ; 
that  from  'that  time  forth  the  defendant  had 
In  his  possession  ample  funds  with  which  to 
pay  the  railroad  company  whatever  freight 
or  other  charge  on  account  of  these  barley 
■blpmenta  were  coming  to  it  by  virtue  of  said 
agreement;  that  not  long  thereafter  the  de- 
fendant, assnmlng  to  act  for  the  plaintlCFs, 
gave  to  Hie  Southern  PadQc  Company  the 
fall  releases  which  were  required  from  all 
tbe  shippers  of  said  barley  to  be  given  to  it 
them,  and  that  these  releases  so  execated 
had  at  all  times  been  satlafiictory  to  the 
Sontbem  Padflc  Oompany.  Nothing  there- 
after remained  for  the  defendant  to  do  but 
to  get  from  tbe  Southern  Pacific  Company 
ttte  said  sum  of  $12,500,  or  whatever  balance 
would  be  coming  to  him  upon  the  adjustment 
of  the  predetermined  and  undisputed  ac- 
count The  defendant  did  not,  however,  do 
this  but  began  delaying  his  settlement  wltn 
his  ptincipnls  upon  various  pretexts  and  by 
the  making  of  claims  for  compensation  In  the 
form  of  commissions  and  otherwise,  which 
Oe  trial  court  found  to  be  exorbitant  and  re- 
fosed  to  sustain. 

During  the  protracted  Interviews  and  cor- 
respondence carried  on  between  the  defend- 
mt  and  the  principals  or  their  representa- 
tives prior  to  the  Institution  of  this  action 
the  defendant  never  suggested  that  the  fact 
Biat  be  bad  not  as  yet  received  the  amount 
coming  from  tbe  Southern  Pacldc  Company 
stood  in  tbe  way  of  a  settlement  with  his 
prindpala,  but  on  tbe  contrary  made  repeat- 
ed offers  of  Immediate  settlemoit  upon  other 
berms  as  to  oommlsslons  and  comiwnsation 
whldi  -were  not  acceptable  to  them.  Id  his 
pleadings  In  this  actlcm  he  made  no  cdalm  or 
plea  tliat  tbe  action  bad  been  prematurely 
Mought,  but  based  bis  defenses  wholly  upon 
otlier  grounds.  The  present  <dalm  that  the 
defendant  ought  not  to  be  required  to  pay 
vwer  to  tbe  plaintiffs,  bis  prlndpals,  the  largu 
sums  he  bad  received  trtm  the  sale  of  tbelr 
barlqr  to  Bnn^tean  buy^s  fOr  tbe  reason  that 
he  bad  not  seen  fit  to  collect  tbe  oompora- 
ttvely  small  sum  to  whidi  be  was  entltted 
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to  get  without  <4)stacle  from  tfie  Southern 
E^clQc  Oompany  was  an  evident  afterthought 
of  which  the  plalntUlh  had  no  notice  or 
knowledge  until  after  this  action  was  Insti- 
tuted. Under  these  circumstances  we  think 
the  trial  court  would  have  been  entirely 
Justified  in  .directing  the  defendant  to  pay 
over  to  the  plalntifCs  the  whole  amount  to 
which  they  were  shown  to  be  entitled,  even 
though  a  certain  small  portion  thereof  had 
not  been  received  by  the  defendant  solely  by 
reason  of  his  own  unexcused  delay  in  col- 
lecting it  The  trial  court  did  not,  however, 
go  80  far,  but  In  Us  findings  and  Judgment  so 
adjusted  tbe  accounts  between  the  partly 
as  to  charge  tbe  credits  which  the  defendant 
was  found  entitled  to  receive  for  commis- 
sions, compensation,  and  traveling  expenses, 
together  with  such  amounts  as  be  was  re- 
quired to  pay  the  Southern  Pacific  Company 
for  freight  charges  under  the  aforesaid 
agreement  against  the  particular  sum  whldh 
the  plaintiffs  would  otherwise  have  been 
entitled  to  receive  from  said  corporation  un- 
der said  agreement,  and  by  so  doing  did  not 
require  the  defendant  to  actually  pay  over 
to  tbe  plaintiffs  any  money  whidi  be  did  not 
for  any  cause  receive.  All  that  the  defend- 
ant has  to  do  under  the  form  of  this  judg- 
ment Is  to  make  those  settlements  with  tbe 
Southern  Padflc  Company  which  he  was  re> 
quired  by  his  agreement  to  do  and  in  the  way 
of  which  there  is  no  obstade  and  w^icb  be 
should  apparently  have  long  since  done,  pay- 
ing over  to  the  plaintiffs  tbe  net  sum  derived 
by  him  from  the  sales  of  the  plalntilfs*  bar- 
1^  to  tbe  European  buyers  and  which  he  has 
long  and  without  sufficient,  reason  withheld. 

As  to  the  other  contentions  of  the  d^end< 
ant,  with  reference  to  the  reasonaUeness  of 
his  compensation,  these  matters  were  sub- 
mitted to  tbe  ^scretios  of  the  trial  court  In 
view  of  all  the  circumstances  of  the  case, 
and  we  are  unable  to  discover  that  this  dis- 
cretion has  been  in  any  manner  abused.  Its 
findings  as  to  Aese  matters  will  not,  tltwe- 
fore,  be  disturbed  upon  appeeL 

Judgment  affirmed. 

We  concur:  SHAW,  O.  J.;  SLOANS,  X; 
WILBUR,  J.;   LENNON,  J.;   LAWLOB,  J. 

SHURTLB^TF,  J.,  deeming  bims^  dts- 
qualifled,  does  not  participate  In  tbe  fore- 
SOlng. 
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CONNOR  V.  ATCHISON,  T.  &  8.  F.  RY.  CO. 
«t  al.    (U  A.  6936.) 

(Supreme  Oonrt  of  CBUfornla.  Hay  26, 1922.) 

1.  CMrto  «E997(5)-Ap|ilkMbmty  •I  rat  IpM 
loquitur  dootrine  to  case  aider  feiaral  Em- 
pioyora'  UaMII^  Law  to  be  drternlned  by 
Rational  Soprome  Coart  deoleloas. 

Whether  the  doctrine  of  res  ipsa  loqaitnr 
applies  to  a  case  under  the  federal  Employers' 
Liability  Law  (U.  3.  Comp.  St.  8S  8657-«665) 
IB  to  be  determined  hj  tibe  dedsiona  ot  tbe 
national  Supreme  Court 

2.  Master  and  servant  €=s>265  (6)— Unexplained 
filing  of  railroad  bridge  eatabllsbes  neglU 
genoe  prima  faele. 

Under  the  doctrine  of  rea  ipsa  loquitur,  the 
unexplained  falling  of  a  railroad  bridge,  caua- 
ins  injury  to  a  trainman,  eatabUahea  a  prima 
fade  caae  of  negligence. 

6.  Negllgeace  «s>l2l(2)— Dootrine  of  rea  Ipsa 
loquitur  inapplicable,  whoro  oomplaint  ex- 
plains cause  of  accident. 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply,  where  the  complaint  and  plaintifC'a  evi- 
dence explains  the  cause  of  the  falling  of  a 
railroad  bridge  while  plaintiff's  train  was  going 
over  it,  by  alleging  and  showing  that  its  sup- 
port was  washed  away  by  a  cloud-burst,  short* 
^  before,  and  predicates  negligence  on  failure 
to  inspect  tbe  trades  after  the  doud-burst. 

4.  Negligence  <^I38(2)— Instruction  that  res 
Ipsa  loquitur  does  not  apply  proper,  thongb 
nothing  indicates  rellanoe  on  doctrine. 
Though  there  is  nothing  in  the  case,  either 
pleading  or  evidence,  to  indicate  that  plaintiff 
relies  on  the  doctrine  of  rea  ipaa  loquitur,  it  is 
proper  to  Instruct  that  the  doctrine  does  not 
apply,  that  being  the  fact 

In  Bank. 

Appeal  from  Superior  Conrt,  San  Bernar- 
dino County;  J.  W.  Curtia,  Judge. 

Action  by  James  Connor  against  the  Atch- 
ison, Topeka  &  Santa  F€  Railway  Company 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed. 

E.  W.  Camp,  M.  W.  Reed,  and  Robert 
Brenuan,  all  of  Los  Angeles,  for  appellants. 

Allison  &  Dickson,  of  San  Bernardino 
(David  W.  Richards,  of  San  Bernardino,  of 
counsel)*  respondent 

WIIiBUB,  J.  The  plaintiff  recovered  a 
Judgment  for  $7,600.  tor  injuries  lecelTed  hy 
him  while  acting  as  a  fireman  upon  a  train 
operated  fnnn  Seardillght  to  Ooffs,  upon  the 
railroad  of  the  Atchism,  Topeka  &  Santa  FS 
Railway.  Tbe  injuries  were  caused  by  the 
giving  away  of  an  abutmait  of  a  bridge, 
upon  wbidi  the  engine  occupied  by  tbe  plain- 
tiff wan  crossing.  The  line  was  a  branch 
line,  62  miles  In  length,  and  the  train  op- 
erated by  the  plaintiff  and  his  coemployees 
left  Goffis  for  SearchU^t  In  the  morning, 


crosalng  the  bridge  In  queetkui  abtmt  S  miles, 
after  leaving  Barnwell.  The  Injuries  occur- 
red whoi  they  were  returning  over  the  same 
bridge  in  the  evening.  During  tbe  aftei^ 
noon,  a  doud-burst  occurred  in  the  moun- 
tains, causing  a  washout  under  the  eastern 
abutment  of  the  bridge,  about  4  feet  wide 
and  sufficiently  deep  to  undermine  the  abut- 
ment The  tracks  r^ained  in  perfect  align- 
ment, and  there  was  nothing  to  indicate  to 
tbe  a^roachlng  engineer  and  flreman  that 
there  had  been  any  washout  rendering  tbe 
bridge  unsafe^  although  there  was  some 
evidence  that  there  bad  been  rainfall  in 
the  vicinity.  The  train  was  proceeding  about 
10  miles  an  hour.  The  negligence  relied 
upon  by  the  plaintiff  is  the  failure)  of  the 
defendants  to  cause  tbe  track  to  be  inEq;>ected 
after  tbe  cloud-burst  and  before  the  train 
passed  over  the  bridge. 
Plaintiff  alleges  in  his  complaint: 

That  "the  approach  and  support  of  said 
bridge,  on  the  opposite  end  from  the  directiDn 
in  which  said  locomotive  was  proceeding,  had 
previously  been  washed  away  by  water,  leav- 
ing said  bridge  in  a  defective  and  unsafe  con- 
dition and  unfit  for  the  purpose  for  which  it 
was  constructed.  That  the  condition  of  the 
said  approach  and  support  to  said  bridge  and 
the  condition  of  said  bridge  was  not  known  to 
the  plaintiflf,  but  said  condition  was,  or  cotdd 
have  been,  linown  to  the  defendants  by  the  ex- 
ercise of  proper  and  necessary  care  on  tba 
part  of  the  defendants,  their  agents,  and  serv- 
ants. That  the  defendants,  by  and  through 
their  agents  and  servants,  carelessly  and  neg- 
ligently permitted  and  allowed  said  bridge  to 
be  and  remain  in  the  defective  and  'unsafe  con- 
dition as  aforesaid,  and  did  not  exerdse  that~ 
degree  of  care  and  precaution  and  diligence 
to  provide  safe  appliuices  and  roadbed  which 
the  law  requires.** 

The  defendant  John  Barton  Payne  admits 
the  injury  to  the  bridge  by  ttie  washout,  bat 
daiies  that  he  had  knowledge  of  tbe  Injury  ta 
the  bridge  cr  that  he  could  have  ascertained 
such  injury  by  the  exercise  of  proper  or  ne^ 
essary  care,  and  denies  that  he  negUg«itly 
permitted  the  bridge  to  remain  in  an  unsafe 
condition.  The  plaintiff  offered  erldence 
tending  to  show  that  cotain  employees  <it 
the  defradant  railroad  director  bad  been- 
Informed  of  tbe  doud-burst  hnt,  notwith- 
standing such  informatlfm,  had  fidled  to  in- 
ject the  ^cka. 

The  defendants  appeal  from  tbe  Judgment 
and  dalm  that  In  any  ev«it,  the  Judgment 
is  erroneous  as  to  tbe  railway  company,  b»> 
cause  of  the  lact  tbal^  at  tbe  time  of  the 
accldrat,  the  railroad  was  being  operated 
by  the  Director  General,  Jdtm  Barton  Payne, 
the  defoidant  It  Is  conceded  by  the  re- 
spondent that  the  Judgment  against  the  rail- 
road company  shimid  be  reversed  for  that 
reason.  It  Is  further  claimed  that  tlie  conrt 
erred  In  refusing  to  give  certain  instmctlona 


^9For  other  eases  as*  same  topic  and  .KST-NUHBBB  In  all  K«y-NaaalMred  DlgMts  mod  SaAnm 


Digitized  by  Google 


Cat) 


OOKNOR  V.  ATCHISON",  T.  4  fi.  P.  BT.  CO. 
(107  P.) 


879 


proposed  by  the  defendant  and  that  the  ver- 
dict Is  excessive. 

The  plaintiff  offered  no  InatructionB,  and 
the  court  gave  ncme  of  its  own  motion  and 
submitted  the  casct  upon  some  of  the  In- 
stractions  requested  by  the  defendants  and 
refused  others  requested  by  the  defendants. 
No  Instruction  was  given  to  the  Jury  defin- 
ing negligence  or  informing  them  that,  for 
the  plaintiff  to  recover,  it  must  be  shown 
that  the  injuries  received  by  him  were  the 
proximate  result  of  the  negligence  of  the 
defendants  nor  was  any  instruction  given 
upon  the  measure  of  damages.  The  defend- 
ant offered  an  instruction  in  three  para- 
graphs, the  first  defining  negligence,  the 
second  instructing  the  Jury  that,  in  order  for 
the  {dalntlff  to  recover,  the  negligence  must 
be  the  proximate  cause  of  his  Injuries,  and 
the  third  tnstmction  upon  the  subject  of 
res  ipsa  loquitur.  Respondent  concedes  that 
the  first  end  second  paragraphs  are  correct 
statements  of  the  law,  and  it  must  also  be 
conceded  that  aocb  li^trnction  should  have 
been  siT^-ln  the  case,  but  it  Is  contended 
that  the  Instrnclion  must  be  conddered  as 
ft  whole  and  that  Oat  portion  of  the  Instmc- 
tim  upon  the  subject  fjf  res  Ipsa  loquitur 
was  emmeous  and  therefore  Justified  the  re- 
fosal  of  the  entire  instruction.  That  por- 
tion of  flie  Instruction  reads  as  follows: 

"In  tills  behalf,  you  are  instructed  tliat  the 
Btere  occnirence  of  the  accident  in  this  case, 
•r  «t  the  damage  complained  of,  if  you  find 
OtMt  the  accident  and  damage  did  occur,  is  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendants or  of  any  of  their  servants,  agents,  or 
employees,  and  that  the  burden  is  on  the  plain- 
tiff to  show,  by  a  preponderance  of  the  evi- 
dence, that  the  defendants  were  guilty  of  neg- 
ligence wbicdi  proximately  caused  the  damage. 
The  plaintUf  has  the  burden  of  proving,  by  a 
J>reponderance  of  the  evidence,  that  the  defend- 
ants were  guilty  of  negligence." 

[1]  The  question  of  whether  or  not  the 
doctrine  of  res  Ipsa  loqnitiir  applies  Is  to  be 
determined  by  the  decisions  of  the  United 
States  Supreme  Court  under  the  federal  Em- 
ployers' Uability  Law  (U.  S.  Comp.  St  S$ 
8657-S666),  under  which  this  action  was 
brought  It  is  a  matter  of  doubt  whether 
this  doctrine  is  applicable  under  the  federal 
Employers'  Liability  Law.  Roberts'  Inju- 
ries Interstate  Elmployees,  |  22,  p.  48; 
Richey's  Federal  Employers*  Liability  (2d 
Ed.)  f  163,  p.  S30;  Patton  v.  Texas  &  Pacific 
Railway  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275, 
«  L.  Ed.  361;  Sweeney  v.  Ervlng,  228  U. 
8.  233.  33  Sup.  Ct.  416,  57  L.  Ed.  815,  Ann. 
Cas.  1814D,  905;  Southern  Ry.  Co.  v.  Ben- 
nett, 233  U.  S.  80,  34  Sup.  Ct.  566,  68  L.  Ed. 
880;  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien, 
132  Fed.  593,  67  C.  O.  A.  421;  Cincinnati, 
etc..  By.  Co.  t.  South  Fork  Coal  Co.,  139 
Fed.  ffi^  71  G.  C.  A.  316 ;  Southern  Ry.  Co. 
V.  Derr,  240  Fed.  78,  153  G.  G.  A.  100. 

[2]  Vta  tbft  puipoM  of  this  dedaiaii*  how- 


ever, we  will  assume  tliat  the  doctrine  of 
res  Ipsa  loqultnr  does  ai^ly  to  actions 
brought  by  the  emplc^ees  against  interstate 
commerce  carriers,  under  the  federal  Em- 
ployers' Liability  Law.  Under  this  doctrine 
the  unexplained  falling  of  the  bridge  in 
question  would  establish  negligence  prima 
fade. 

[3]  In  this  case  there  was  a  complete  ex- 
planation of  the  cause  of  the  accident  The 
plaintiff  himself  In  his  pleading  explains 
the  cause  of  the  accident,  namely,  the  wash- 
ing out  of  the  support  of  the  bridge.  The 
evidence  shows  that  this  was  the  result  of 
a  sudden  cloud-burst  and  that  the  Injury  *to 
the  brid^  bad  occurred  but  a  abort  time 
before  the  accident  The  complaint  Is  pred- 
icated upon  the  theory  that  the  defendants 
were  ne^igent  in  failing  to  inspect  the  tracks 
after  the  cloud-burst  The  general  rule 
is  that  where  the  plaintiff  in  his  complaint 
gives  the  explanation  of  the  cause  of  the 
accident  that  is  to  say,  where  the  plain- 
tiff. Instead  of  relying  upon  a  general  auc- 
tion of  n^llgenc^  sets  out  qtedflcally  the 
Diligent  acts  or  omissions  complained  of, 
the  doctrine  at  res  ipsa  loquitur  does  not  aj^ 
Illy.  White  t.  Chicago  O.  W.  R  Go.,  246  Fed. 
427,  IBS  a  a  A.  491;  Midland  Valley  B. 
Ca  T.  Conner,  217  Fed.  966, 138  O.  G.  A.  628; 
L^m  T.  Chicago,  etc.,  I^.  Co.,  50  Mont  SS2, 
148  Fac.  886;  West  T.  Hollady  (Mo.  App.) 
196  S.  W.  408;  Texas  Go.  v.  Charles  Clarke 
&  Go.  (Tex.  OiT.  Aw.)  182  S.  W.  861.  The  res 
ipsa  loquitur  doctrine  is  based  In  part  upon 
the  theory  that  the  defendant  fn  charge  of 
the  Instrumentality  which  causes  the  injury 
either  knows  the  cause  of  the  accident  or  has 
the  best  opportunity  of  ascertaining  it  and 
that  the  plaintiff  has  no  such  knowledge 
and,  therefore.  Is  compelled  to  allege  negli- 
gence in  general  terms  and  to  rely  upon  the 
proof  of  the  happening  ot  the  accident  In 
order  to  establish  negligence.  See  cases 
last  cited.  , 

In  this  case,  if  the  plaintiff  had  alleged 
negligence  In  general  terms  and  had  merely 
proved  the  happening  of  the  accident,  a 
prima  facie  case  would  have  been  established 
under  the  doctrine  of  res  Ipsa  loquitur.  But 
where  the  plaintiff  went  further  and  showed 
that  the  accident  was  caused  by  a  cloud- 
burst, the  question  of  whether  or  not  the 
defendant  was  negligent  In  failing  to  Inspect 
the  track  was  to  be  determined  by  the  Jury 
without  reference  to  the  prima  facie  case 
resulting  from  the  mere  happening  of  the 
accident.  Parsons  v.  Heda  Iron  Works, 
186  Mass.  221,  223,  224,  71  N.  E.  572 ;  Lyon 
V.  Chicago,  etc.,  Ry.  Co.,  supra;  Hull  v. 
Berkshire  Street  Railway,  217  Mass.  361, 
104  N.  E.  747,  5  A.  L.  R,  1330;  Cleary  v. 
Cavanaugh,  219  Mass.  281,  106  N.  B.  998; 
Anderson  v.  Northern  Pac.  R,  Ca,  88  Wash. 
139,  152  Pac.  1001,  L.  E.  A.  1917F,  1020; 
West  T.  BoUady,  supra;  Telotta  t,  Tampa 
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VaUey  Goal  Oa,  63  Golo.  480^  167  Pac  971, 
ins.  U  R.  A.  191^.  917;  Texas  Co.  r. 
Obarles  Clarke  &  Ga,  sapra;  Shea  t.  Thomaa 
Elevator  Co.,  167  lU.  App.  866.  867;  DeDts 
T.  PennsylTBDla  Ballroad  Co..  75  N.  3.  Law, 
8»8.  70  AtL  164;  lUlnolB  Steel  Co.  t.  ZoIdow- 
ski.  118  lU.  App.  209,  216;  Rocap  t.  BeU 
Telephone  Co.,  230  Pa.  587,  602,  603,  79  AtL 
769,  36  L.  R.  A.  (N.  S.)  279;  Knloe  t.  South- 
em  Ry.  Co.,  179  N.  O.  83,  101  S,  E.  657; 
Randolph  t.  Hunt,  41  Cat  App.  739,  748, 
183  Pac.  358,  29  Cyc.  692;  Qinochlo  t.  City 
and  County  of  San  Francisco  (C^L  App.) 
206  Pac.  763,  rehearing  denied.  However, 
where  the  explanation  leaves  It  doubtful  aa 
to  whether  or  not  the  ultimate  cause  of  the 
Injury  is  the  negligence  of  the  party  charged. 
It  Is  proper  to  Instruct  the  jury  as  to  the 
res  ipsa  loquitur  doctrine.  Zerbe  v.  United 
Railroads  of  San  Francisco  (Oal.  Apfi.)  206 
Pac.  887,  rehearing  denied. 

[4]  Cnder  the  pleadings  and  the  evidence 
In  support  thereof  the  res  Ipsa  loquitur 
doctrine  did  not  apply.  While  there  Is  noth- 
ing In  the  case  Indicating  that  the  plaintiff 
relied  upon  the  doctrine,  either  In  the  plead- 
ing or  proof,  it  was  neverthelesat  proper  to 
Instruct  the  Jury  that  the  doctrine  did  not 
apply,  and  therefore  the  oitlre  instruction 
under  conslderatl<m  defining  negligence 
abould  have  bera  given. 

We  think  it  dear,  under  these  drcom- 
stances,  that  the  instructions  propounded  by 
die  defendants  correctly  stated  the  law, 
namely,  that  the  mere  han)enlng  of  the 
accident  under  the  circumstances  of  the  case 
did  not  establish  negligence  up<Hi  the  part 
of  the  defendants.  The  case  at  O'Connor  t, 
Mennie^  169  CaL  217.  146  Fac;  674,  reUed 
upon  by  the  respondent  as  estaUlstalng  the 
doctrine  of  res  ipsa  loquitur  in  cases  of  In- 
tary  received  by  an  onployee,  Is  not  appli- 
cable for  the  reason  that,  In  that  case,  the 
court  was  dealing  with  an  oneqilalned  ac* 
ddent,  while  in  the  case  at  bar  the  cause  of 
the  accident  Is  fully  explained  and  nudls* 
puted.  It  did  not  result  from  defective  or 
unsafe  appliances,  bnt  from  an  Injury  to 
the  railroad  from  storm  water,  and  the  ques- 
tion Involved  was  as  to  whether  or  not  the 
defendants  were  negligent  In  foiling  to  as- 
certain tlie  tact  of  the  Injury  in  time  to 
prevent  the  acddttiL  Under  the  Btaployers' 
UahUlty  Act,  the  basis  of  the  plalntiTs  re- 
covery is  negligence.  86  U.  S.  Stata  at  Large, 
6S.  a  149 ;  Seaboard  Air  Line  Ry.  v.  Horton, 
233  U.  a  492.  34  Sup.  Ct  635,  68  L.  Ed.  1062. 
L.  B.  A.  1916C,  1.  Ann.  Gas.  1916B,  475.  The 
question  of  negligence  under  the  circum- 
stances was  one  for  the  determination  of  the 
jury. 

In  view  of  the  fact  that  our  conclusion 
necessitates  a  reversal  of  the  case.  It  is  un- 
necessary to  pass  upon  the  other  questions 
raised  by  the  respondent  as,  in  the  event  of  a 


new  trial,  ttie  jnrr,  no  doubt,  win  be  prop- 
erly Instructed. 
Judgment  reversed. 

We  concur:  SHAW,  O.  J.;  SHURTLEFF, 
J.;  LENNON,  J.;  SLOANE,  J.;  LAWLOB. 
J.;  RICHARDS,  Justice  pro  tem. 


(US  Cai.  7U) 
PEOPLE  V.  SANDERS.  (Cr.  MM.) 

(Supreme  Conrt  of  California.   Blay  20,  1922.) 

1.  Threats  «=»9— I ■dlotmestetiargisg  extortlo* 
by  threat  to  aocsse  aamtd  panos  of  seltlni 
latoxloatina  Mqaors  la  violatioa  of  the  Ualted 
Statei  statatss  Mi  ssfllolent. 

Indictment  alleging  that  defendants  threat- 
ened to  accuse  named  person  of  "engaging  in 
the  ssle  of  intoxicating  liquor*,  la  violation  oi 
the  United  States  statutes,**  Md  soffldent,  in 
the  absence  of  a  demurrer,  to  charge  extortion 
under  Pen.  Code,  ff  618,  619,  sabd.  2,  de- 
fining extortion,  where  on  the  specified  date  It 
was  unlawful  to  sell  liqaors  for  beverage  pur- 
Itoses  under  tbe  War  Prohibition  Act  (U.  8. 
Comp.  St  Ann.  Sopp.  1919,  0  SllSH/nf- 
311&ti/ish),  and  to  order,  purchase,  or  cause 
intoxicating  liquors  to  be  transported  in  inter- 
state commerce,  to  any  state  or  territory  In 
which  the  manufacture  or  sale  of  liquor  was 
prohibited  under  tbe  Reed  Amendment  to  the 
Post  Office  Appropriation  Act  of  Bfareb  8, 
1917  (U.  8.  Comp.  St.  1918,  U.  S.  Comp.  St. 
Ann.  Supp.  1919,  |  8739a).  though  the  bidict- 
ment  did  not  describe  the  crime  of  which  de- 
fendants threatened  to  accuse  named  person 
as  the  sale  of  liquor  for  beverage  purposes. 

2.  Threats  «»6— iMllotneat  held  te  olnn* 
threat  to  de  aa  ■■lawful  (aj^ry  ts  the  Mraea 
tf  proseoatlna  wHaess;  "extortion'.'' 

Indictment  charging  that  defendants  threat- 
ened to  "incarcerate"  named  person  in  county 
jail  unless  be  paid  defendants  a  certain  sum  <rf 
money  held  luffident.  in  the  absence  of  a  de- 
murrer, to  'diarge  a  threat  to  "do  an  unlawful 
injury  to  the  person"  of  such  perion  under 
Pen.  Code,  H  <^1S>  W  subd.  1.  defining  ex- 
tortion as  the  crime  of  <ri>tainhig  money  fe^ 
means  of  such  threats,  notwithstanding  failure 
to  allege  that  the  threat  to  iucarcerate  uich 
person  In  tbe  county  jail  was  a  threat  to  "do 
bim  an  unlawful  injary,"  it  appearing  from 
the  indictment  as  a  whole,  charging  that  de- 
fendants "did  unlawfolly,  corruptly,  knowing- 
ly, and  feloniously  extort  and  obtain"  a  cer- 
tain sum  of  money  from  tbe  named  person,  that 
the  threat  was  to  unlawfully  injure  such  per- 
son, in  view  of  section  960,  subd.  2. 

[Ed.  Note.— For  other  definitions,  see 
Words  and  Phrases,  Eirst  and  Second  Series 
Extort— Extortion.) 

3.  Threats  ^97— Evidenos  held  to  sastala  oos- 
vIotloB  for  extortioa  by  threat  to  aooasa 
proaecuting  witnete  of  violation  of  prohlM- 
tlon  lawrs. 

In  prosecution  for  extortion  by  threaten- 
ing to  accuse  prosecuting  witness  with  On 


«3»ror  otbu-  CUM  Ma  aams  topio  and  KBT-KUHBBR  la  all  K«y-Numbw«d  DIgeaU  sad  ladasa 


Digitized  by  Google 


cal.) 


PEOPLE  V.  SANDERS 

(«07P.) 


881 


crime  of  ngtit^  in  the  tale  of  iotniGatinf 
Bqnora  Id  Tl<^tloB  <rf  the  United  State*  itat- 
Dtea,  onder  Pen.  Code.  H  BIS.  rabd.  2, 
•rideDce  held  to  sustain  eoDvictlon. 

4.  Threau  «=>l  ( I Threat  to  leoarcerato  de- 
feadant  In  eoaa^  Jail  after  aalawfal  arrest 
Mid  a  threat  to  do  «a  "aalawfal  Injury  to  the 
peraen";  ''aKtertloa.'* 
In  proeecotioD  for  extortion  under  Pen. 
Code,  H  618,  5ia  aabd.  1,  defining  extortion 
u  the  crime  of  obtaining  property  hj  means 
of  fear  induced  by  threat  to  do  an  unla  trful  in- 
Jnrj  to  the  person  of  the  prosecuting  wit- 
ness, where  defendants,  one  of  whom  was  a 
police  officer,  pursuant  to  a  conspiracy,  pre- 
tended to  arrest  the  prosecuting  witness  with- 
out a  warrant,  and  without  any  pretense  of 
any  legal  right  to  make  such  arrest,  in  viola- 
tion of  sections  1S2  and  836  et  aeq.,  and  threat- 
ened to  incarcerate  Urn  In  the  coanl7  Jail  nn- 
kSB  he  paid  them  a  certain  sum  of  money,  such 
threat  constituted  one  to  do  prosecuting  wit- 
ness an  "unlawful  injury  to  his  person"  with- 
in section  S19,  subd.  1. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Uiilaw- 
fol  Injury.] 

In  Bank. 

Appeal  from  Snperlor  Gonit,  Los  Angeles 
Gount?;  Prank  R.  WiUis.  Judge 

B.  N.  Sanders  was  convicted  of  extortion, 
and  be  ap[>ealB.  Affirmed. 

Loots  O.  Guernsey,  W.  I.  Ollbert,  Paul  W. 
Schenck.  and  Richard  KIttreUe,  all  of  Lot 
Angeles,  for  an^eUant. 

U.  B.  Webb,  Atty.  Gen.,  for  ttie  People. 

RIGHABOS,  Jostloe  pto  tern.  The  appei- 
lent  herein  was  tried  and  cmvlcted  upon 
the  charge  of  extortion.  In  his  appeal  from 
the  Judgment  entered  apm  sudi  convlctioD 
be  nukes  two  main  contentions  as  grounds 
for  the  rerersal  of  SDCh  Judgment.  These 
are:  First;  InsafBelMicy  of  the  Indictment; 
second,  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  and  Judgmnt  of  conviction. 

The  defendant,  with  three  other  persons, 
whose  nanws  were  daode  Morton,  William 
W.  Swan,  and  Lee  Varaln,  were  accused  by 
ttie  grand  Jury  of  ' the  eounty  of  Los  Angles, 
1^  Indictment,  of  the  crime  of  extortion.  The 
diarglng  part  of  said  Indictment,  which  the 
aiHpellant  datans  to  be  InraflBdent  to  charge 
said  crime,  reads  as  follows: 

"The  said  Olaude  Morton,  B.  N.  Sanders,  Wfl- 
Kam  W.  Swan,  and  Lee  Varaln,  on  or  about 
the  19th  day  of  Angest,  1910,  at  and  hi  the 
eoonty  of  Los  Angeles,  stato  of  Galifomia, 
did  willfully,  unlawfully,  corruptly,  knowingly, 
and  feloniously  extort  and  obtain  from  Thomas 
H.  Qainlin,  with  the  consent  of  said  Thomas 
M.  Qulnlin,  9500  in  lawful  money  of  the  United 
States,  which  said  $600  was  then  and  there  the 
pemonal  propwty  of  the  s^  Thomas  M.  Qutn* 
ha. 

rCho  said  IfiOO  was  obtsfaied  from  the  said 


Thomas  M.  Qnlnlln,  and  tite  ccmsent  of  the 
said  Thomas  M.  Qninlin  was  induced  by  a 
wrongfol  nae  of  force  and  fear,  hi  that  the  said 

Claude  Morton,  E.  N.  Sanders,  William  W. 
Swan,  and  Lee  Varain  did  then  and  there  un- 
lawfully, and  without  any  legal  justification, 
arrest  and  detain  the  said  Thomas  M.  Quinlin, 
and  did  then  and  there  threaten  to  accuse  him, 
the  said  Thomas  M.  Quinlin.  of  a  crime,  to 
wit,  the  crime  of  engaging  in  the  sale  of  in- 
toxicating llqaors  In  violation  of  the  United 
States  atatotes,  and  did  then -and  there  threaten 
to  incarcerate  the  said  Thomas  M.  Quinlin  in 
the  county  Jail  of  the  county  of  Loa  Angeles 
unless  be,  the  said  Thomas  M.  Quinlin,  did  then 
and  there  pay  to  them,  the  said  Claude  Morton, 
E.  N.  Sanders,  William  W.  Swan,  and  Lee 
Varaln,  the  said  (600. 

"The  said  Thomas  M.  Quinlin  did  then  and 
there  beliere  that  the  said  Clande  Morton,  B. 
N.  Saundera,  William  W.  Swan,  and  Lee  Varain 
would  enforce  and  carry  out  said  threats,  and 
then  and  there  feared  that  the  said  defendanta^ 
Claude  Morton,  E.>  N.  Sanders,  William  W. 
Swan,  and  Lee  Varain,  would  and  could  do  so, 
and  solely  by  reason  of  said  force,  unlawful 
injury,  threats,  belief,  and  fear,  did  then  and 
there  consent  as  aforesaid,  to  the  payment  as 
aforesaid  of  said  $500,  to  the  said  defendants, 
Claude  Morton,  B.  N.  Sanders,  William  W. 
Swan,  and  Lee  Varain,  and  did  then  and  there^ 
on  account  of  the  said  force,  unlawful  hijoryt 
threats,  belief,  and  fear,  pay  and  deliver  to 
the  said  defendants,  Claude  Morton,  E.  N.  San- 
ders, William  W.  Swan,  and  Lee  Varain,  said 
fSOO.  as  atoresaid.** 

It  Is  the  appellant's  contention  that  the 
foregoing  language  In  said  Indlctm^t  fails 
to  sufficiently  charge  him  with  the  crime 
of  extortion  as  defined  In  sections  518  and 
519  of  the  Penal  Code.  These  sections  of  the 
Code  read  as  follows: 

618.  "Extortion  is  the  obtaining  of  property 
from  another,  with  bis  consent,  induced  by  a 
wrongful  use  of  force  or  fesr.  or  under  color  of 
official  right.** 

519.  "Fear,  such  as  will  constitute  extortioi^ 
may  be  induced  by  a  threat,  either: 

"1.  To  do  an  unlawful  injury  to  the  person 
or  property  of  the  individual  threatened,  or  to 
any  relative  of  his,  or  member  of  Ids  family;  or, 

"2.  To  accuse  him,  or  any  relative  of  his, 
or  member  of  his  family,  of  any  crime;  or,  , 

"3.  To  expose,  or  imputo  to  him  or  them  any 
deformity  or  disgrace;  or* 

"4.  To  expose  any  secret  affecting  him  or 
them." 

[1]  The  an>eUant  contends  that  the  torfr 
going  language  of  said  Indictment  does  not 
sufficiently  set  tarth  any  tlureat  on  the  part 
of  the  appellant  or  his  associates,  either  to 
(1)  accuse  the  prosecntlng  witness  <tf  any 
<Tlme ;  or  (2)  to  do  an  nnlawtnl  Injtur  to  Ue 
perscm;  or  (8)  to  upoee  or  Inqmte  to  him 
any  deCorml^  m  d,iagCB.<»;  or  (4)  to  erpoaB 
any  secret  affecting  him.  The  third  and 
fourth  of  the  q^edficatlons  may  be  dismissed 
without  comnJent  as  beyond  the  scope  of 
said  indictment.   As  to  the  second  of  said 


>For  other  cam  ms  una  topic  sad  KET-NUHBBR  la  all  Kay-Numbered  Digests  and  Indexes 


« 

Digitized  by  Google 


382 


ao7  PAomo 


BBPOBICEIB 


(Oil 


Bpedflcattons  the  appellant  contends  Iftat 
tliere  Is  not  to  be  found  wltbln  the  language 
of  Bald  Indictment  a  threat  to  accuse  Qulnlln 
of  any  crime.  The  particular  clause  in  the 
Indictment  tiius  attacked  alleges  that  the 
said  defendants  "did  then  and  there  threat- 
rat  to  accuse  him,  the  said  Thomas  Qulnlln, 
of  a  crime,  to  wit,  the  crime  of  engaging  in 
the  sale  of  intoxicating  liquors  in  violation 
of  the  United  States  statutes."  The  date 
fixed  in  said  indictment  upon  which  said 
alleged  threat  was  made  was  August  19, 1919, 
and  the  proofs  correspond  to  said  date.  This 
was  prior  to  the  time  the  so-called  Volstead 
Act  (41  Stat  300)  went  into  effect.  It  is 
therefore  obvious  that  the  indictment  did 
not  include  or  conteniplate  the  charge  of  a 
tlireat  to  accuse  the  prosecuting  witness  of 
the  violation  of  a  federal  statute  which  had 
not  yet  come  into  being. 
■  T^ere  were,  however,  In  being  at  that  time 
several  other  federal  statutes  which  it  would 
have  been  a  crime  for  the  -  defendant  Quln- 
lln to  have  violated.  One  of  these  was  an 
act  of  Congress  commonly  known  as  the 
War  Prohibition  Act  (Fed.  Stats.  1919  Ann. 
Supp.  199  [U.  S.  Comp.  St  Ann.  Supp  1919, 
K  3115ii/i2f-3115"/iah]).  By  the  terms 
of  said  act  it  was  made  unlawful  to  sell 
Intoxicating  liquors  for  beverage  purposes, 
but  the  sale  of  such  liquors  for  export  or 
for  sacramental,  medicinal  or  other  than  bev- 
erage uses  was  not  made  unlawful  by  said 
act.  There  was  also  In  existence  at  that 
time  the  federal  act  commonly  known  as  the 
Heed  Amendment  to  the  Post  Office  Appropri- 
fetion  Act  of  March  3,  1917  (U.  S.  Comp.  St. 
1918,  U.  S.  C^mp.  St.  Ann.  Supp^  191d,  | 
8739a),  making  it  a  crime  for  any  person 
to  "order,  purchase,  or  cause  intoxicating 
liquors  to  be  transported  in  interstate  com- 
merce, except  for  sdentiflc,  sacramental, 
medicinal,  and  mechanical  purposes,  into  any 
state  or  territory  the  laws  of  which  state  or 
territory  prohibit  the  nmnufacture  or  sale 
ther^n  of  intozleatlng  liquors  for  bever- 
age purposes."  There  were  also  oth»  feder- 
al.statutes  tben  in  being,  such  as  the  statute 
forbidding  the  sale  of  Uqnw  to  Indians  and 
the  like,  the  violaUon  of  whldi  would  be  a 
crime.  As  to  these  then  existing  fedwal 
statutes,  the  appellant  argues  that  the  al- 
leged threat  to  accuse  the  prosecuting  wit- 
ness of  s^ng  liquors  would  not  suffice  to 
amonnt  to  an  accusation  of  a  crime  because 
under  these  emesal  statntes  liquor  icould 
be  sold  or  transported  l^lly«  as,  for  In- 
stance, for  export  or  sacramental  or  medici- 
nal purposes,  under  the  War  Prtttiibltion  Act; 
and,  Aj^ce,  that.  In  ordee  to  accuse  a  pnson 
of  die  crime  of  selling  liquors,  It  was  neces- 
sary to  state  In  the  accusation  that  the  ac- 
cused person  was  charged  with  selling  liq- 
uors for  beverage  purposes. 
.  In  making  this  contaition  the  appellant 
relies  stroni^  upon  the  case  of  Peoide  v. 


HoCbnan.  120  Oal.  366,  68  Pac  806,  In  wUdi 
the  tiireat  set  fbrth  in  the  Infortnation,  and 
upon  whidi  the  charge  of  extortion  was 
founded,  was  to  accuse  the  prosecuting  wit- 
ness of  the  crime  of  soling  diseased  and 
unwholesome  meat.  This  court  in  revers- 
ing the  Judgment  of  conviction  based  vipon 
such  information,  stated  that  the  act  of  sell- 
ing diseased  and  unwholesome  meat  was 
not  of  itself  a  crime,  but  only  became  so 
when  knowingly^  sold  with  intent  that  it 
should  be  eaten^  and  that  it  should  have 
appeared  in  the  information  that  the  def«id- 
aut  had  threatened  to  accuse  the  other  with 
having  knowingly  sold  diseased  and  unwhole- 
some meat  with  intent  that  it  should  be  eat- 
en  in  order  to  constitute  an  accusation  of  a 
crime.  We  do  not  think  this  case  has  the 
direct  or  compelling  application  to  the  in<- 
stant  case  which  the  appellant  claims  for 
it  The  questions  presented  dn  that  case 
arose  upon  a  demurrer  to  the  information, 
while  In  the  instant  case  no  objection  by  de- 
murrer or  otherwise  was  presented.  In  the 
case  at  bar  the  threatened  accusation  was 
not  merely  one  of  selling  liquors.  The  threat 
was  that  the  prosecuting  witness  was  to  be 
accused  of  "the  crime  of  engaging  in  the  sale 
of  intoxicating  liquors  in  violation  of  the 
United  States  statutes."  Assuming  that  that 
intended  accusation  was  based  upon  the  pro- 
visions of  the  War  Prohibition  Act  it  would 
amount  to  an  accusation  of  a  sale  of  such 
liquors  to  such  persons  and  for  such  purposes 
as  would  constitute  a  violation  of  the  terms 
of  said  act,  and  hence  the  p^son  so  threat- 
ened  could  not  have  understood  said  accusa- 
tion to  refer  to  the  sale  of  liquors  for  ex- 
port or  sacramental  or  medicinal  or  other 
innocent  uses,  since  such  a  sale  would  not 
have  been  in  violation  of  said  act 

A  case  whl(4>  seems  to  be  precisely  in  pcrfat 
is  that  of  State  v.  Blacklngton,  111  Me.  229, 
88  AtL  726,  in  which  an  indictment  wbareta 
the  threatened  accusation  was  "the  crime  of 
the  sale  of  intoxicating  liquor  in  viofattion  of 
the  law."  nils  the  court  held  sufficient  to 
satisfy  the  terms  of  a  statute  deflntaig  tbt 
crime  of  extortion  substantially  in  the  lorn 
of  section  61d«f  our  Penal  Code.  It  Is  to  b« 
noted  at  this  point  that  a  <£tear  dirtinctlon  is 
to  be  drawn  between  indictments  or  informa* 
ti(ws  which  directly  charge  a  defendant  with 
a  crime,  and  which  must  be  exact  and  spe- 
dflc  both  in.  the  d^nltlen  ot  the  crims  and 
in  the  ellminatlan  of  all  e^ptlons  -wtiU^ 
would  render  the  acts  charged  not  criminal, 
and  those  indictments  or  informations  whidt 
charge  extortion  through  threats  to  accosa 
another  of  a  crime.  In  the  latter  dasi  4< 
cases  no  sndi  technical  accusation  Is  re* 
quired  as  In  the  former  for  several  obvloui 
reasons,  some  oC  which  are  that  the  indict 
ment  or  information  cannot  go  beyond  tht 
terms  of  the  threatned  accnsatlMB,  and  the 
accusations  need  only  be  such  as  to  put  thi 
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iDtoided  Tictim  of  Ow  extortion  in  fear  of 
being  necnaed  of  Bome  crime.  The  more 
Tagne  and  general  the  terms  of  tbe  accosa- 
tion,  the  better  it  would  snbserre  tbe  pur- 
prae  at  tbe  accnser  in  magnifying  the  fears 
of  his  victim,  and  the  better  also  it  would 
werve  to  protect  hlnf  in  tbe  event  of  tbe 
failure  to  accomplish  his  extoktion,  and  of 
a  prosecution  for  bis  attempted  crime.  State 
T.  Blacklngton,  8Q[va;  Commonwealth  t. 
Murpby,  94  ftfasB.  (12  Allm)  449;  C(»nmon- 
wealth  Y.  Goodwin,  122  Mass.  19;  Common- 
wealth T.  Bacon,  135  Mass.  S21;  State  v. 
Patterson.  271  Mo.  99,  196  S.  W.  8.  We  are 
ttierefore  of  tbe  opinion  that  the  Indictment 
was  sufficient  In  its  statemrat  of  the  accusa- 
tion ot  a  .crime  in  fear  of  which  the  prose- 
cntiDg  witness  consented  to  part  with  his 
money.  People  v.  Fuslil  (Cal.  App.)  192  Pac. 
652. 

[2]  There  Is  in  this  indictment  a  further 
allegation  of  an  additional  threat  inducing 
the  fear  on  the  part  of  the  prosecuting  wit- 
ness through  which  the  alle^d  extortion 
was  accomplished.  It  consists  in  the  allega- 
tion that  the  defendants  "did  then  and  there 
threaten  to  Incarcerate  the  said  Thomas  M- 
Quinlln  in  tbe  county  Jail  of  the  county  of 
Los  Angeles  unless  he,  the  said  Thomas  M. 
Qninlin,  did  then  and  there  pay  to  them, 
the  said  Claude  Morton,  K.  K.  Sanders,  Wil- 
liam W.  Swan,  and  Lee  Varaln,"  etc.  The 
sufficiency  of  this  averment  Is  also  called  In 
qijestion  by  the  appellant,  who  contends  that 
it  is  Insufficient  for  tbe  reason  that  the  threat 
contained  therein  Is  not  alleged  to  be  a 
threat  "to  do  an  unlawful  injury  to  tbe  per- 
son" of  the  Individual  threatened,  and  hence 
Is  Insufficient  to  satls^  tbe  requirements 
of  subdlTlsicm  1  of  section  519  of  the  Penal 
Code,  above  quoted.  It  may  not  be  dsiied 
that  a  threat  to  Imprison  another  is  a  threat 
to  do  an  Injury  te  his  person.  It  la  such  an 
Injury  that,  If  unlawful,  would  give  grounds 
for  both  a  dvll  action  for  damages  and  a 
criminal  iwosecntlon  for  taiao  imprlaonmait. 
In  order,  however,  to  constitute  such  a  threat 
as  will  lay  the  foundation  for  a  charge  of 
otortlfHi  under  subdivision  1  of  sectlmi  510 
of  the  Penal  Code,  It  must  be  a  direat  "to 
do  an  unlawful  injury"  to  the  pemm  of  an- 
other, and  hmoe  tbe  indictment  which  charg- 
es such-  extortion  must  set  forth  that  such 
Qmat  on  tiie  part  of  the  defendant  was  t 
threat  to  do  an  "nnlawfol'*  injury  to  tb«  p^- 
son  of  tbe  alleged  victim  of  the  extortion. 
The  appellant  herein  contends  that  tbe  lan- 
guage <tf  the  indictment  as  to  each  threat 
abore  quoted  Is  Insufficient  because  of  its 
fiBllnre  to  allc^  that  the  threat  to  incar- 
cerate Qninlin  In  tbe  county  Jail  was  a 
threat  to  do  him  "an  unlawful  injury."  It 
is  the  absence  of  the  word  "unlawful"  from 
said  clause  In  tbe  indictment  which,  accord- 
ing to  the  appellant,  renders  It  fatally  de- 
feetiyft.   The  eontcntlMt  of  tbe  ai^lant  la 


SAXDSBB  38S 
P.) 

sound  In  BO  tar  as  It  goes  to  the  extoit  of 
reQuiring  that  the  defmdant  must  show  that 
the  alleged  threat  was  a  threat  to  do  an 
unlawful  injury  to  the  person  of  the  com- 
plaining witness.  It  does  not,  however, 
follow  that  the  statement  or  showing  that 
die  tbreatraied  injury  was  unlawful  Should 
appear  in  Imimedlate  conte!ct  with  tbe  idiras- 
Ing  of  the  threat.  It,  from  the  face  of  tbe 
Indictment,  read  as  a  wholes  It  sufficiently 
appears  that  the  injury  threatened  to  be  done 
to  the  coms^alnlng  wttnoBS  was  an  unlawful 
Injury,  the  Indictment  will  be  ui^tid,  par* 
tlcularly  as  against  an  assault  made  against 
Its  sufficiency  for  tbe  first  time  npcn  ai^>eal.. 
Looking  to  this  indictm^t  as  a  whole,  the 
following  phrases  therein  may  be  empha- 
sized as  bearing  upon  the  question  as  to 
wbettier  tbe  threat  to  Incaronate  Qulnlin 
in  tbe  county  Jail  was  sufflcloitly  alleged 
to  be  a  threat  to  do  an  imlawfnl  injury  to 
his  persMi.  The  Indictment  b^lns  by  charg- 
ing that  the  deftmdanta  "did  unlawfully,  cor- 
ruptly, knowingly,  and  feloniously  ^tort  and 
obtain  from  Thomas  M.  Quinlln,"  etc.  This 
court,  in  construing  the  words  "willfully,  un- 
lawfully, and  feloniously,"  as  thus  set  forth 
in  an  Information,  in  connection  with  the 
charge  of  a  particular  crime,  said: 

"The  words  'willfully,  unlawfully,  and  felo* 
□iouely'  must  t>e  given  some  effect  in  con* 
Btraing  such  langnage,  and  they  certainly  would 
exclude  an  act  which  by  law  was  Innocent. 
Tbe  utmost  that  can  be  said  in  criticism  of  thia 
information,  *  *  *  is,  that  It  may  not  bQ 
direct  and  certain  as  to  the  particular  circum- 
stances of  the  offense.  Such  an  objection  la 
waived  by  a  failure  to  demur."  People  v.  Mead,' 
145  OaL  SOa  78  Pae.  1047. 

But  the  indictment  herein  goes  further. 
It  alleges  that  the  arrest  and  detention  of 
Thomas  M.  Quinlln  by  the  defendants  was 
"unlawful  and  without  any  Justification,": 
and  that  said  Quinlln,  "solely  by  reason  of 
said  force,  unlawful  injury,  threats,  belief, 
and  fear,  did  then  and  there  consent,"  etc.. 
and  "did  then  and  there  on  account  of  said 
force,  unlawful ,  injury,  threats,  force,  belief, 
and  fear,  pay,"  etc.  We  think  the  Indictment 
sufficient,  In  the  alisence  of  a  demurrer  there- 
to, to  constitute  the  charge  of  a  threat  to  do 
an  unlawful  Injury  to  the  person  of  Quinlln 
on  tbe  part  of  these  defendants.  Section  950 
of  the  Penal  Code  ptmi&ea  that— 

'"The  indictment  or  information  must  contain: 
*  *  » 

"2.  A  statement  of  the  acta  constitnting  the 
offense,  in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  Intended." 

This  indictmmt  chai^  tliat  these  defend- 
ants did  "willfully,  unlawfully,  oornq>tly; 
knowingly,  and  feloniously  extort  and  oMkta 
from  Thomas  H.  Quinlln"  with  his  consent  a 
sum  of  money  which  was  (Stained,  and  his 
oMUoat  thweto  Indoced  1^  **a  wnmgful  use 
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of  force  and  fear,"  in  that  tlieae  Oofeadants 
''did  unlawfull?  and  without  legal  Justiflca- 
tlcqi  arrest  and  detain  said  lliomas  M.  Quln- 
lin,  and  did  then  and  there  threaten  to  accuse 
him  of  a  crimes  •  •  •  and  did  then  and 
there  threaten  to  Incarcerate  the  said  Thom- 
as M.  Qulnlln  In  the  county  jail"  unless 
he  would  pay  to  them  a  certain  sum  of 
money,  and  that  said  Thomas  M.  Quinlln, 
believing  and  fearing  that  said  defendants 
would  enforce  and  carry  out  said  threats, 
"and  solely  by  reason  of  said  force,  unlawful 
injury,  threats,  belief,  and  fear,"  did  then  and 
there  consent  to  the  payment  of  and' did  pay 
said  sum  of  money.  We  think  it  must  be 
admitted  that  persons  of  common  understand- 
ing, construing  the  foregoing  words  and 
phrases  of  the  indictment  according  to  their 
usual  acceptance  In  common  language,  would 
understand  that  they  were  being  charged 
with  the  extortion  of  the  said  money  from 
said  Quinlln  through  fear  induced  by  the 
threat  of  an  imlawful  Incarceration.  The 
utmost  that  can  be  said  Id  criticism  of  this 
indictment  In  this  particular  Is  tbiat  it  may 
not  be  direct  and  certain  as  to  the  particular 
circumstances  of  the  offense.  Such  an  ob- 
jection would  be  waived  by  failure  to  demur. 
Pen.  Code,  i  1012;  People  v.  Mead,  supra. 
If  it  is  claimed  by  the  defendant  that  this 
indictment  embraces  two  difPerexit  threats, 
Tiz.  a  threat  to  accuse  Qulnitn  of  a  crime 
Indictable  under  subdivision  2  of  section  510 
of  the  Penal  Code,  and  a  threat  to  do  an 
unlawful  injury  to  bis  person  Indictable  un- 
der subdivision  1  of  said  section,  and  that  It 
cannot  be  ascertained  to  which  of  these  the 
above^uoted  language  of  the  Indictment  had 
application,  the  answer  still  remains  that  tbis 
constituted  at  most  a  mere  uncertainty, 
which  could  only  be  taben  advantage  of  by 
demurrer  or  motion  to  have  these  two  charg- 
es. If  they  be  audi,  separately  stated. 

[S]  The  next  contention  of  the  appellant  Is 
that  the  ertdoice  Is  Insufficient  to  establish 
either  of  these  two  charges.  As  to  the  first 
of  these,  vis.  that  the  defendant  extorted  said 
money  from  Quinlln  by  the  threat  to  accuse 
blra  of  a  crime,  we  are  of  the  opinion  that 
ttie  f!ontention  of  the  d^endant  cannot  be 
snst^ed.  The  record  herein  discloses  that 
the  d^oidant,  In  arresting  and  detalnbig 
Quinlln,  posed  and  pretended  to  be  acting  as 
a  federal  officer,  and  that  as  such  he  so  ar- 
rested and  detained  Quinlln  in  the  nighttime, 
and  without  warrant  or  other  authority  so 
to  do.  Qnlnttn  testified  that  during  the 
course  of  his  said  arrest  and  detoitton  the 
defendant  stated  that  "he  had  a  diarge 
against  me  of  selling  liquor ;  shitting  liquor 
into  Arizona,  Washington,  Idaho,  and  Neva- 
da." He  also  testified  that  Sondov  eaid 
that  "he  had  mo^i  on  me  to  give  me  twoor 
three  years  at  HcN^'a  Island."  He  farther 
tefltifled  that  one  or  the  other  of  the  def^- 
ants  tlireat«ied  to  accuse  him  of  "shipping 


liquor  Into  dry  territory  and  edling  irhl^ 
lUegally."  It  is  true  that  Qiese  statements 
of  the  prosecuting  witness  are  not  eoudied  in 
the  precise  language  <tf  the  Indictment,  but, 
takm  together,  and,  as  we  have  seen,  uttered 
by  tbB  defendant  while  he  was  posing  a»  a 
federal  arresting  officer,  we  tliink  they  talr- 
ly  import  a  threat  to  accuse  Quinlln  of  par- 
ticipating in  the  sale  and  transportation  ct 
liquors  into  dry  territory  In  violation  of  the 
federal  statutes  then  in  being,  making  such 
acts  a  crime.  What  has  been  b^etofore  said 
with  reference  to  the  vagueness  of  such  on 
accusation  has  aii^llcatlon  to  its  proofs.  All 
that  was  necessary  by  way  of  deflniteness  in 
such  proof  was:  First,  that  they  should  be 
sufficient  to  come  faiily  within  the  -scope  and 
terms  of  the  indictment ;  -  and,  second,  that 
they  should  be  sufficiently  definite  to  advise 
a  person  of  ordinary  intelligence  that  he  was 
being  threatened  with  an  accusation  of  hav- 
ing committed  a  violation  of  the  federal  laws 
then  In  being  relative  to  the  sale  and  ship- 
ment of  intoxicating  liquors.  We  think  the 
foregoing  testimony  sufficient  to  measure  up 
to  both  of  these  requirements  under  the  rules 
laid  down  in  PeojMe  v.  Mead,  supra,  and 
hence  that  the  defendant's  contMitlon  that 
the  evidence  was  insufficient  to  Justify  his 
conviction  upon  this  particular  cbarge  cannot 
be  sustained. 

[4]  The  appellant's  next  contaitioD  is  that 
the  evidence  is  Insufficient  to  sustain  the 
charge  in  the  Indictmmt  that  the  defendants 
threatened  to  do  an  imlawful  Injury  to  bis 
person  through  an  alleged  threat  "to  incarcer- 
ate him  in  the  county  jalL"  An  examination 
of  the  record  In  this  regard  also  fails  to  8ui»- 
port  this  contention.  The  evidence  abundant- 
ly shows  that,  of  the  defendants  charged 
Jointly  with  extortion  by  this  indictment  BJ, 
N.  Sanders,  the  appellant  herein,  was,  at  tbo 
time  of  said  alleged  extortion,  a  police  officer 
of  the  dty  of  Los  Angeles,  as  was  also  one 
of  his  codefendants,  W.  W.  Swan;  that  <tf 
the  other  two  defendants  Lee  Varain  was 
an  acquaintance  of  Quinlln,  who,  by  reason 
of  Bucb  acquaintanceship  and  pretended 
friendship,  was  made  use  of  by  his  eod^iend- 
ants  to  aid  in  the  accomplishment  of  sold 
crime;  that  tbB  other  codefmdant,  Oande 
Morton,  was  the  attorn^  of  said  Tarain. 
These  four  defendanta  conspired  together 
to  extort  money  from  Quinlln,  whom  they 
knew  had  money,  which  to  the  extent  of  91,- 
000  he  usually  carried  upon  his  person ;  and 
whom  they  also  knew  to  be  Tulnerable  aa 
having  been,  or  snspected  of  being,  engaged 
in  questloaahle  entorprlaeB  In  reapeet  to  ttu 
sale  of  liquor.  In  pursuance  of  this  conspir- 
acy SandOTs  4m  the  evoiing  of  Axnguat  19, 
1019,  accosted  Qoinlln  as  he  was  oonlng  oat 
of  the  botti,  telling  him  titiat  be  waa  an  offi- 
cer; ttiat  he  (QnlBlln)  TOfl  undK  anast.  Be 
had  no  warrant,  and  Qtdnlin  bad  committed 
no  oIEkum  for  vhleb  he  eonld  be  lesallj 
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rested  witboat  a  warrant  The  defendant  did 
not  tell  QuinUn  at  the  time  what  he  was  un- 
der arreet  for,  but  took  him  to  a  tea  room 
tept  by  Varaln,  where'  they  were  Joined  b; 
Swan.  The  defendant  indicated  to  Varaln 
that  he  (Varatn)  was  also  to  be  arrested,  and 
that  both  were  about  to  be  taken  to  the  coun- 
ty jalL  Varaln  said  he  would  like  to  visit 
bla  lawyer,  and  the  trio  were  then  driven  to 
the  office  of  the  defendant  Morton,  whom  Va- 
raln first  Interviewed  alone,  while  Quinlln 
and  Sanders  remained  in  the  anteroom,  and 
during  which  time  Sanders  told  Qnlnlln  that 
'%e  had  plenty  on  him,  and  that  be  bad  bet- 
ter get  $1,000."  Presently  Morton  emerged, 
and  asked  if  he  could  see  Varaln  and  Quin- 
Un alone,  and  was  allowed  to  do  so,  and  when 
tbey  were  together  in  Morton's  inner  office 
Varain  began  to  play  his  part  by  pleading 
that  be  could  not  afford  to  be  arrested  again, 
IS  he  bad  one  charge  against  him  already. 
H6  thus  succeeded  in  getting  QuInUn  to 
agree  that  Bfforton  should  act  as  the  lawyer 
for  both  of  tbem,  and  go  out  and  see  if  he 
could  fix  it  with  Sanders.  He  went  outside, 
and  soon  returned  and  reported  that  the  of- 
floer  said  be  bad  "pl»ty  on  Quinlln,  and 
bad  different  charges,  shipping  liquor  Into 
different  states,  dry  territories" ;  wb^vupon 
Tarain  began  to  suj^est  giving  money  to  fix 
tfae  officer  up  to  $500,  to  which  Quinlln  final- 
ly agreed;  whereupon  Morton  again  went 
outside,  and  came  back  saying  "WleU  if  you 
will  give  him  $1,000  apiece,  you  can  both 
go  to  bell  as  far  as  be  la  concerned."  Quin- 
lln bad  only  $320  on  bis  pwson,  but  was  al- 
lowed to  send  a  messenger  to  his  wife  for 
1^  mor&  White  these  proceedings  were 
going  OD  Swan  again  appeared  on  the  scene 
wiUi  a  bottle  of  whisky,  and  they  were  all 
together  in  Blorton's  office  wb«i  the  final  ar- 
langonenta  wen  made,  1^  whi<A  Varatn 
gave  his  cbedE  for' $000  and  Quinlln  paid  over 
to  Morton  $S00  in  moB^,  agreeing  to  Bring 
tiie  other  $500  to  his  office  on  tile  following 
day.  Thereupon  the  parties  separated. 

Was  the  threat  to  incarcerate  QuinUn  in 
the  county  Jail,  uttered  under  the  forcing 
drcnmstances;  a  thrrat  to  do  an  unlawful 
Injury  to  his  person  witiiin  the  meaning  of 
BubdlTision  1  of  section  519  of  the  Poial 
Codef  We  think  tiita  question  musf  be  an* 
swered  in  tfae  affirmative.  The  caaapSney 
entered  into  between  this  defendant  and  bis 
eodefiendants  to  eactort  mcmey  from  Quinlln 
by  means  of  his  pretuided  arrest,  and  by  the 
tiireat  of  Ids  Incarcwation,  was  itself  unlaw- 
ful, and  a  crime  under  several  of  the  subdivi- 
sions of  section  182  of  the  PeatH  Code.  The 
arrest  and  detention  of  Quinlln  by  the  de- 
fendant was  an  unlawful  arrest,  in  that  it 
waa  made  without  a  warrant,  and.  so  far  as 
the  record  discloses,  was  an  arrest  based  up- 
on BO  pretense  of  any  legal  right  in  the  ar- 
resting officer  to  make  such  arrest  without 
a  warrant  nnd&c  the  provisions  of  section  836 
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et  seq.  of  the  Penal  Code,  or  under  any  other 
provision  of  law.  The  utmost  which  the  de- 
foidant  and  his  coconspirators  assert  upop 
the  trial  as  a  justification  for  Quinlln's  ar- 
reet and  detention  was  that  be  was  suspected 
of  certain  acts  in  relation  to  the  selling  or 
shipment  of  liquor  In  violation  of  the  Unit- 
ed States  statutes  then  in  force ;  but  these 
acts,  even  if  there  was  any  foundation  for 
their  existence,  were  not  pretended  to  have 
been  committed  or  attempted  In  the  presence 
of  the  arresting  officer,  or  of  any  other  of 
said  defendants,  and,  in  addition  to  this, 
were  merely  misdemeanors,  for  the  commls- 
don  of  which  the  arrest  without  a  warrant 
could  not  lawfully  be  made.  Having  thus 
unlawfully  arrested  and  detained  their  in- 
tended victim,  the  defendants  proceeded  to 
threaten  to  accuse  him  of  a  crime.  It  is 
quite  Immaterial  whether  they  or  any  of  tbem 
in  making  said  threat  knew  or  suspected  or 
had  any  reason  to  know  or  suspect  that  said 
Quinlln  bad  committed  the  particular  offense 
of  which  they  threatened  to  accuse  him,  since 
it  was  unlawful  to  make  or  employ  such  a 
threat  for  the  purpose  of  extortion.  People 
V.  Beggs,  178  Cal.  79,  172  Pac.  152.  Having 
thus  unlawfully  arrested  said  Quinlln,  and 
thus  iar  unlawfully  detained  him  In  custody 
and  having  thus  further  unlawfully  threat- 
ened to  accuse  him  of  a  crime,  the  defendants 
proposed  to  carry  their  unlawful  conspiracy 
and  conduct  one  step  further  by  the  threat 
to  Imprison  Quinlln  In  the  county  JalL  Thus 
it  will  be  seen  that  this  threat  of  Incarcer- 
ation bad  its  Inception  in  unlawfulness,  and 
was  but  the  last  of  a  serlee  of  unlawful  acts 
having  for  their  object  the  creation  of  the 
wrongful  fear  In  the  mind  of  tii^  victim 
suffident  to  induce  bis  consent  to  part  with 
his  money.  The  an>ellant,  howevw,  contends 
that  this  threat  to  Incarcerate  QuInUn  in  the 
county  Jail,  although  made  under  Uie  forego- 
ing drcumstances,  was  not  a  threat  to  do  *'an 
unlawful  Uijury"  to  the  latter'a  person,  for 
tfae  reason  that  said  d^endanto  mU^t  lawful- 
ly have  bron^t  about  QiUnUn's  Incarceration 
In  tfae  county  Jail  throui^  the  iirocess  of  a 
complaint  charging  him  with  some  offense, 
and  tiirougb  the  issuance  and  execution  ot 
a  warruit  tar  his  arrest  imd  fxmflnement  In 
JalL 

In  making  this  contaiUoD  the  amwUant 
strongly  relies  upon  the  case  of  People 
Schmitx.  7  Cal.  App.  S30.  04  Pac.  407,  419, 
15  It.  R.  A.  (N.  S.)  717,  and  particularly  upon 
the  opinion  of  this  court  in  daiying  the  iteti- 
tion  for  a  rehearing  in  that  case.  It  Is'  to 
be  noted,  however,  that  the  Questions  dis- 
cussed in  that  case  arose  upfHi  the  face-  of 
the  indictment,  and  rdated  solely  to  its  suf- 
ficiency as  charging  a  threat  to  do  an  unlaw- 
ful injiu^y  to  the  property  of  the  p»sons  com- 
plaining. This  court  in  tbat  case  decided  that 
the  term  "unlawful  injury."  as  used  in  sec- 
tion 619,  subd.  1,  of  the  Poial  Code,  had  ref' 
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erence  to  Injuries  of  sadi  a  character  that, 
if  committed  as  threatened,  would  have  con- 
stituted an  actltmable  wrong,  and  further 
held  that  the  indictment  Id  that  case  did  not 
snfflt^ently  show  that  the  acts  threatened,  as 
stated  therein,  were  not  such  as  could  and 
would  have  been  lawfully  done,  and  that,  In 
order  to  render  an  act  which  a  person  might 
lawfully  do  an  unlawful  Injury  to  the  person 
or  property  of  another,  such  act  miist  be 
threatened  to  be  done  by  means  which  the 
law  denounces  as  unlawful.  As  Illustrating 
and  distinguishing  this  principle,  the  court 
refwred  to  tbe  two  cases  of  Boyson  v.  Thome, 
98  Cat  578,  33  Fac.  492,  21  L.  B.  A.  233,  and 
People  T.  Hughes,  187  N.  T.  37, 32  N.  B.  1105. 
In  commenting  npim  the  latter  of  these  two 
cases  this  court  briefly  recited  the  tacts  there* 
In,  diowing  that  the  defendant  Hughes,  the 
bead  of  a  labor  organizatlcm,  in  order  to  ex- 
tort a  sum  of  mtmey  from  certain  wholesale 
merchants,  threatened  to  Induce  certain  retail 
mer^ants  to  conflnue  in  force  a  boycott  of 
their  institution  and  of  the  use  ot  their  goods 
by  sudi  retailers  after  the  cause  fbr  creating 
ttie  boycott  bad  been  removed.  Tbis  he  pro- 
posed to  accomplish  throi^h  an  improper  ex- 
ercise of  his  Influence  with  said  retailers,  and 
throu^  tblse  rq;>res^tatlons  and  deceit. 
This  court  adopted  tbe  views  of  the  New 
York  court  tn  saying  that,  while  it  was  true 
that  the  retalivs  had  a  lawful  right  to  wiOi- 
hold  their  custom,  and  while  it  was  also  true 
that  Hughes  had  a  lawful  right  by  proper 
means  to  Induce  them  so  to  do,  his  threat 
was  nevertheless  a  threat  to  do  an  unlawful 
injury  to  the  property  of  those  from  whom 
he  sought  to  extort  the  money,  because  the 
means  to  be  employed  by  blm  were  unlawful. 
In  the  text  of  the  particular  case  thus  refer- 
red to  the  New  York  Court  of  Appeals  says: 

"What  Hughes  threatened  was  found  by  th« 
jnry  to  be  such  an  unlawful  injury.  They  saw 
that  he  conveyed  the  idea  strongly  and  clearly 
that,  onleis  Us  demand  for  mon^  was  eom- 
pUed  with,  he  could  and  would,  by  threatening 
the  hostility  of  the  order,  compel  the  retail 
dealers  to  withdraw  their  custom,  and  could 
and  would  utilize  the  power  be  had,  although 
tbe  original  occasion  for  ita  exercise  Was  gone. 
Such  a  threat,  within  the  doctrine  of  the 
Barondess  Case,  and  within  that  also  of  the 
dissenting  opinion  in  tbis  court,  amounts  to  a 
threat  to  do  an  unlawful  injury  to  property. 
People  V.  Barondess,  1S3  N.  Y.  6^,  31  N.  B. 

Id..  61  Hon,  681.  16  N.  Y.  Sopp.  436. 
There  was  therefore  a  question  for  the  jury, 
and  the  court  could  not  properly  have  directed 
an  acquittal" 

This  language  Is  peculiarly  appropriate  to 
the  case  at  bar.  The  threat  which  the  defend- 
ant and  his  associates  made  to  Incarcerate 
Quinlln  In  the  county  jail  must  be  taken  and 


*  Reported  In  full  in  tba  Mortheaat^rn  Reporter; 
reported  as  a  momorandum  decistoo  iritliout  opin- 
ion in  tbe  New  Torfc  Reports. 


understood  by  us  as  it  would  be  naturally 
taken  and  understood  by  the  person  to  wbom 
it  was  uttered  under  the  immediate  circum- 
stances of  the  case.  He  had  been  unlawfully 
arrested,  he  was  being  unlawfully  detained, 
and,  being  thus  already  unlawfully  Impris- 
oned, he  was  being  threatoied  with  being  im- 
medlately  taken  to  jail.  Had  the  threat  been 
literally  carried  Into  effect  as  uttered  under 
the  immediate  circumstances  and  conditims 
of  the  case,  it  would  have  constituted  merely 
a  continuance  of  the  false  and  unlawful  de- 
tention to  which  tbe  person  threatened  was 
being  subjected  at  the  very  moment  when  the 
threat  was  being  made.  When  these  facts 
are  considered  In  connection  with  the  further 
facts  that  Quinlln's  unlawful  arrest  and  de- 
tention as  thus  far  consummated  were  the 
result  of  an  unlawful  conspiracy  between 
this  defendant  and  bis  codefendants  to  ftc> 
compllsb  tbe  crime  of  extortion  by  the  afinfr 
said  unlawfta  means,  and  that  the  tbreat  ot 
his  Incarceration  was  but  a  fnrtbw  st^  bi 
the  c<m8umniation  of  tbe  said  crime,  and  wu 
not  intended  by  these  conqitratcvs  to  be  ren- 
dered legal  by  compliance  wltli  the  usnal 
forms  of  law,  or  Indeed  to  be  carried  into 
effect  at  all,  excwt  so  far  as  tbe  threat  of 
its  execution  was  to  be  used  as  a  means  for 
eccomi^IsUng  Uw  crime  of  extortion,  it  mmM 
seem  to  be  perfectly  dear  and  in  line  wiOi 
ttie  foregoing  cases  that  su^  a  thrwt,  when 
viewed  in  tbe  li^t  of  Its  attendti^  dmun- 
stances,  cmstltuted  a  threat  to  do  an  milaw- 
ful  Injury  to  the  person  of  btm  against  whom 
It  was  directed.  The  jury  to  wbldi  Oiese 
facts  were  presented  evidently  so  regarded  it 
and  we  are  of  Uie  oidnlon  that  tli^  Tetdict 
to  that  effect  was  fully  sustained  by  the  evi- 
dence In  the  case. 
The  judgment  is  affirmed. 

We  concur:  SHAW,  a  J.;  WILBUB.  J.J 
WASTE,  J. ;  SLOANBl,  J. ;  ItAWLOB,  J.; 
SHUHTLEFT,  J. 

(US  Cal.  m) 
PEOPLE  V.  SWAN.   (Cr.  2412.) 
(Supreme  Gonrt  of  California.   May  20,  1922.) 

1.  Crinrnal  law  4s»593— Rafaaal  of  ossHh- 
aiwe  so  that  other  ooassel  eonM  be  pmHt 
hM  not  groBBd  for  rworaaL 

Where  defendant  was  tally  and  fairiy  np* 
resented  hy  counsel  during  all  atagea  of  the 

trial,  court's  refusal  to  postpone  the  trial  un- 
til certain  other  counsel  of  defendant's  chooeinf 
could  be  present  held  not  ground  for  reversal 

2.  CrimtnaJ  law  «s»823(l2)— instraoties  beM 
not  to  withdraw  freii  Jary  the  riglit  to  OM- 
sider  the  credibility  of  a  witaass  Is  vimt  ¥ 
ottier  Instniotiofls. 

Court's  statement  in  answer  to  ingoliy  tt 
jnry  that  a  certain  witoesa  was  not  on  trial. 
.  and  that,  if  such  wltoess  was  guO^  of  anytbinfe 
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It  was  tfae  datf  of  the*  officer  to  file  a  charge 
tcainst  bim,  held  not  to  mislead  jurors  into 
thinking  that  they  could  not  consider  the  credi- 
bility of  each  witness,  in  view  of  other  in- 
stmctions  aa  to  the  weight  and  eredlbili^  of 
the  witneeses. 

In  Bank. 

Appeal  from  Snperlor  Ooart,  Los  Angeles 
County ;  EYanlt  B.  WUUb,  Judge. 

WUliam  W.  Smm  was  convicted  of  extoT' 
tlon,  and  be  appeals.  Affirmed. 

Paul  W.  Schenck  and  Richard  Klttrelle, 
both  of  hos  Angeles,  for  appellant 

r.  S.  Webb,  Atty.  Oen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  John  W.  Bfaltman, 
Of  Los  Angi^es,  for  the  People. 

PER  CURIAM.  [1)  This  case,  as  to  the 
main  questions  presented  for  consideration,  is 
identical  with  the  case  of  People  t.  Sanders, 
207  Pac.  380,  this  day  decided,  and  the  con- 
dosious  reached  therein  with  respect  to  the 
saffidency  of  the  indictment,  and  also  as  to 
the  snffldency  of  the  evidence  to  sustain  it, 
are  hereby  given  application  to  this  appeal. 
In  addition  to  the  points  therein  considered, 
the  appellant  herein  makes  two  further  con- 
tentions. These  are:  First,  that  the  trial 
court  committed  error  in  compelling  the  de- 
fendant  herein  to  go  to  trial  without  the 
presence  of  one  of  bis  attorneys.  Without 
att^ptlng  to  recite  in  detail  the  facts  re- 
lied upon  by  the  appellant  as  supporting  this 
cont^tion  and  by  respondent  as  opposing  it, 
We  are  satisfied  from  an  examination  of  the 
record  that  the  defendant  was  at  all  the 
stages  of  his  case  represented  by  counsel, 
and  particularly  by  counsel  who,  having 
also,  and  prior  to  his  own  trial,  represented 
and  been  present  at  the  trial  of  his  codefend- 
ants,  and  were  thus  familiar  with  every 
phase  ot  bis  case  at  all  stages  of  the  trial 
thereof,  and  hence  that  said  defendant  was 
fully  and  fairly  represented  by  counsel  dur- 
ing the  trial  of  his  case.  Tbls  being  so,  we 
think  the  trial  court  did  not  abuse  its  dis- 
cretion In  not  further  postponing  the  trial 
of  the  cause  until,  certain  other  couns^  of  the 
defendant's  choosing  could  be  present,  and 
that  the  defendant  has  suffered  no  preju- 
dicial error  through  the  action  of  the  trial 
court  in  that  regard. 

[2]  The  appellant  makes  the  further  con- 
tmtlon  that  the  trial  court  committed  preju- 
dldal  error  in  prohibiting  the  Jury  from,  con- 
sidering the  question  of  the  credibility  of  the 
prosecuting  witness  Qulnlln.  We  find  upon 
an  examination  of  the  record  that  it  fails 
to  sustain  the  appellant's  contention  in  that 
regard.  The  episode  In  question  occurred 
during  the  argument  of  the  case  before  the 
jury.  It  appears  that  one  of  the  jurors 
asked  some  question  the  substance  or  pur- 
port of  which  is  not  shown  by  the  record 
herein.   Tbe  court,  not  having  cani^t  the 
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purport  of  Qie  question,  asked  that  It  be  re* 
peated,  whldi  being  done  the  court  said: 

"Mr.  Qninlin  is  not  on  triaL  The  one  that  is 
on  trial  is  this  defendant.  If  a  man  had  com- 
mitted a  murder,  had  been  guilty  of  it,  and  be 
had  been  taken  by  an  officer  to  an  office  and 
turned  loose  for  the  consideration  of  $600,  and 
under  threat  be  would  put  bim  In  jail  if  he 
didn't  pay  It,  Uie  fact  he  was  guilty  of  murder 
would  not  excuse  the  officer  for  taking  the 
money  from  bim.  You  want  to  get  it  out  of 
your  mind  you  are  trying  Mr.  Quinlin.  You 
are  now  trying  to  see  whether  these  parties 
extorted  the  money  from  Mr.  Quinlin,  not  if 
Mr.  Quinlin  was  guilty  of  something.  If  Mr. 
Quinlin  was  guilty  of  anything,  then  It  was 
the  duty  of  the  officer  to  file  a  charge  against 
him,  so  yon  just  get  that  out  of  your  mind  yoa 
are  trying  Hr.  Quinlin,  tnd  try  Mr.  Swan." 

In  the  absence  o£  anyttilng  going  to  diow 
what  caned  for  this  exjjx^^im  on  the  part 
ot  the  court,  we  are  entirely  at  a  loss  to 
determine  whether  or  not  ttie  language  of 
the  court  was  Justified  or  whether  or  not 
the  appellant  Tras  prejudicially  affected 
tlierelv.  The  atterance  of  the  court  does 
not  of  itseU  amount  to  an  Instruction  to  the 
jury  that  th^  were  not  to  consider  the  ques- 
tion of  the  credibility  of  the  prmecutlng  wit* 
ness,  Qulnlln.  ^e  court  gave  the  nsoal  in- 
structions with  relation  to  the  functions  of 
the  jury  as  ezdutdve  diarges  of  tfae  weight 
of  tiie  evidence  and  the  credlbUl^  of  the 
witnesses.  One  at  said  Instmctions  taavlng 
apparently  reference  and  application  to  ttae 
particular  matter  above  set  forth  was  the 
following: 

"You  are  the  'sole  and  exclusive  judges  of  the 
weight  and  the  credlhihty  of  witnesses,  and  it  is 
your  function  to  determine  all  questions  of 
fact  arising  from  the  evidence  In  the  case. 
With  the  facts  the  court  has  nothing  to  do.  I 
have  not  expressed,  nor  intend  to  wpress, 
nor  have  I  intimated  or  intend  to  intimate^ 
any  opinion  as  to  what  witnesses  are  or  are  not 
worthy  of  credence,  what  facts  are  or  are  not 
established,  or  what  inferences  are  to  be  drawn 
from  the  evidence  adduced.  If  any  expression 
of  mine  has  seemed  to  indicate  an  opinion  re- 
lating  to  any  of  these  matters,  such  expression 
must  be  entirely  disregarded  1^  yon." 

We  are  satisfied  that.  If  any  mlsai^dien- 
ston  had  been  created  In  the  minds  of  the 
jurors  aa  to  their  right  and  duty  to  consider 
the  credibility  of  the  prosecuting  witness 
Quinlin  by  reason  of  the  foregoing  remarks 
of  the  trial  court  during  the  argument,  these 
were  entirely  removed  by  the  foregoing  In- 
struction, and  that  the  appellant  therefore 
suffered  no  prejudicial  Injury  therefrom. 

No  other  errors  appearing  in  the  record, 
the  judgment  Is  affirmed. 

SHAW,  O.  J.,  RICHARDS,  Justice  pro 
tem..  and  WILBUR.  WASTE,  SLOANB» 
LAWLOB,  and  SHUBTLEIFF,  JJ.,  concur. 
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(57  Cal.  App.  46S) 

CASE  T.  EGAN.    (Civ.  3852.) 

(District  Court  of  Appeal,  First  District,  Dlvi- 
eioQ  2.  Oalifomia.  April  26,  19Q2.  Hearing 
Denied  hj  Supreme  Court  Jane  22,  1022.) 

Mortgages  ^282(1)— ParohaMr  M4  not  per- 
aoially  llalilo  on  aasHnptloa  of  nortgaga  deM 
for  wkloh  vMidor  was  nt  p^rwMsf  llaMo; 
"contnwt  for  boneflt  of  tMri  persoa." 

Wb»re  defendant  pvrdtaaed  propertj  from 
a  vendor  who  was  not  peraonallr  liable  for  a 
debt  seenred  by  a  deed  of  trust  on  the  prop- 
erty, and  the  deed  to  the  porchaser  stated  the 
land  was  "subject  to  a  deed  of  trust  •  •  ♦ 
which  the  party  of  the  second  part  (purchaser) 
hereby  assumes  and  agrees  to  pay,"  the  mort- 
gage indebtedness  assumed  by  the  purchaser 
was  not  ft  "contract  for  the  benefit  of  a  third 
person,"  within  the  meaning  of  CJiv.  CSode,  i 
16S9,  providing  that  a  contract  made  expressly 
for  the  benefit  of  a  third  person  may  be  en- 
forced by  him,  so  as  to  entitle  the  assignee  of 
the  note  secured  by  the  mortgage  to  bold  the 
purchaser  personally  liable  thereon,  nor  can 
the  purchaser  be  held  liable  under  section  2854, 
which  requires  as  a  basis  of  liability  that  the 
mortgagee  must  be  a  creditor  of  the  grantor! 

[Ed.  Note.— For  other  definitions,  see  Words 
and  ^raaea,  Firat  and  Second  Series,  Con< 
tract] 

Appeal  from  Superior  Court,  Alameda 
County;  Fred  V.  Wood,  Judge. 

Action  by  Fred  H.  Case  against. N.  Egan. 
From  judgment  for  defoidant,  plalntlil  ai>- 
peals.  Affirmed. 

Oea  M.  Naus  and  Chester  H.  Case,  both 
of  Oakland,  for  appellant.  ^ 

Fredk  B.  Uellman,  of  Oakland,  for  re- 
spondent. 

LANODON,  P.  J.  Tbis  appeal  is  from  a 
judgment  against  the  plaintiff,  following  an 
order  sustaining  a  general  d^urrer  to  the 
amended  complaint  without  leave  to  amend- 
after  the  plaintiff  bad  declined  to  amend. 

The  complaint  alleges,  In  substance:  On 
August  4, 1913,  Claude  Scheelk  made  and  de- 
livered to  George  W.  Austin  his  promissory 
note  for  {1,450  secured  by  deed  of  trust  to 
certain  real  property;  that  the  said  note 
was  assigned  by  said  Austin  to  Case,  the 
plaintiff  here ;  that  there  has  been  a  default 
In  the  paymesit  thereof  when  due;  that  the 
real  property  covered  by  said  deed  of  trust 
was  transferred  by  Scheelk  to  Covington,  by 
Covington  to  Faulkner,  and  by  Faulkner  to 
Egan,  the  defendant  here.  With  r^erence 
to  the  successive  transfer  of  this  pro[>erty, 
the  a>mi^aint  alleges: 

"Plaintiff  is  informed  and  believes,  and  there- 
fore alleges,  that  neither  said  Covington  nor 
said  Faulkner  personally  assumed  the  payment 
of  said  promissory  note,  or  the  indebtedness  se- 
cured by  said  deed  of  trust,  bat  that  each  of 
said  transfers  was  made  subject  to  said  deed  of 


trust  without  assumption  of  personal  liabili- 
ty by  the  tranaferee." 

But  it  Is  alleged  that  In  the  transfer  from 
Faulkner  to  defendant  Egan  the  grant  con- 
tained  the  following: 

"Subject  to  a  deed  of  tmst  tn  the  anm  of 
fourteen  hundred  and  fifty  (1,4S0)  doUara 
*  *  *  which  the  party  d  the  second  part 
hereby  assumes  and  agrees  to  pay." 

It  is  aUeged  that  on  July  7,  1919,  the  trus- 
tees under,  the  deed  of  tnut  sold  the  prop- 
erty; that  after  applying  the  proceeds  of  the 
sale  to  the  debt,  there  was  a  deficient^  oC 
(1.966.40,  for  which  jud«rmeut  Is  asked 
against  the  d^endant  upon  the  ground  that 
she  agreed  In  writing  that  she  would  per- 
sonally assume  and  pay  the  obligation  of 
said  promissory  note. 

As  admitted  by  both  parties,  the  aole  qne^ 
tion  presented  upon  this  appeal  la: 

"Is  defendant,  Egan,  reUeved  from  direct 
liability  to  the  plaintiff  apon  her  assumption  of 
and  agreement  to  pay  the  amount  secured  by 
the  note  and  deed  of  trust  by  the  drcomstance 
that  her  grantor,  Faulkner,  waa  not  himself 
personally  liable  tiierefor?" 

Appellant's  position  la  ttiat  the  UabUily  ot 
the  transferee  of  real  property  to  the  mort- 
gagee or  beneficiary  under  a  deed  of  trust 
springs,  In  this  state,  ftom  two  Independoit 
Code  roles,  L  e.,  sections  26S4  and  1609,  Ci^ 
Code.  Counsel,  however,  admit  that  under 
section  2854  of  the  CivU  Code  it  Is  esaentlal 
that  the  grantor  ot  the  pnqiaty  he  himself 
personally  liatde  for  the  debt  secured  there- 
by befoie  his  grantee  can  be  held  liable  by 
the  mortgagee.  lAla  la  because  under  that 
section  the  mortgagee  must  be  "a  creditor"  of 
the  grantor,  and  he  cannot  be  a  creditor  of 
the  grantor  unless  the  grantor  la  personally 
liable  to  him  for  the  d^t.  It  Is  therefore 
admitted  that  If  the  rl^ts  of  ai^lant  de- 
pended solely  upon  that  section  of  the  Code, 
the  demurrer  was  properly  anstalned. 

However,  the  appelant.  In  a  most  compre- 
hen^ve  and  sclu>larly  brief,  seeks  to  have 
this  court  declare  that  the  plaintiff  has  stat- 
ed a  cause  of  actlOD  under  the  provisions  of 
section  1559,  Civil  Code;  that  under  said 
section  personal  liability  of  the  grantor  la  a. 
wholly  immaterial  drcumatance  In  determin- 
ing the  liability  of  the  grantee.  Whatever 
may  be  our  view  as  to  the  logic  of  ani>ellant*s 
arguments  upon  tills  question  and  his  acnte- 
ness  In  differentiating  the  cases  in  this  state 
which  are  opposed  to  his  contention,  we  fed 
tmund  by  the  expressions  of  the  rule  In  J^te 
following  cases:  Blddrt  r.  Brlzzolara,  04  CaL 
354,  30  Pac.  609;  Alvord  v.  Spring  Valley 
Gold  Co.,  106  Cal.  547,  40  Pac  27;  Ward  t. 
De  Oca,  120  Cal.  102,  52  Pac.  190;  WtUlams 
v.  Naftzger,  103  Cal.  438,  37  Pac.  411;  Sher- 
wood V.  Lowell,  84  Cal.  App.  365,  877,  and 
878, 167  Paa  654;  Page  T.  Chase  Co.,  14S  CaL 
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ff78,  S85,  70  Pac.  278;  Andrews  t.  Robertson, 
m  Cftl,  434,  4»7,  170  Pac.  1129. 

WlkUe  some  of  these  cases  do  not  expressly 
decide  the  precise  question  presented  here, 
we  are  of  the  oplnltm  that  it  is  the  general 
doctrine  of  them  all  that  where  the  grantor 
of  real  property  Is  not  personally  liable  for 
a  mortgage  debt,  a  stipalatlon  in  a  deed  from 
him  to  his  grantee  that  said  grantee  shall 
pay,  personally,  tbe  mortgage  Ind^tedness, 
will  not  be  regarded  in  law  or  equity  as  a 
contract  int^ded.  for  the  braeflt  of  a  third 
person  "within  the  meaning  of  section  1659, 
CiTil  Cktde,  so  as  to  entitle  such  third  person 
to  enforce  the  same.  The  reasoning  Indnc^ 
lag  this  conclnaion  Is  set  forth  In  the  case 
of  Yrooman  v.  Tamer,  69  N.  T.  280,  288,  and 
284,  25  Am.  Bep.  195,  which  was  one  of  the 
cases  relied  upon  by  onr  Bapreme  Court  in 
the  case  of  Bidd^  t.  Briazolara,  supra.  The 
other  cases  herein  cited,  and  which  are  bind- 
ing upon  us,  either  expressly  announce  this 
doctrine  or  they  are  in  entire  harmony  there- 
with. 

Tbe  demurrer  to  the  cranplalnt  should  bare 
been  sustained. 
The  Judgment  Is  affirmed. 


We  CMtcnr: 
VANT,  J. 


NOUB8B,   J.;  STUBTB- 


(GT  Cal.  App.  S20) 

SCOTT  «t  ax.  V.  DELTA  LAND  &  WATER 
CO.  vt  al.  (Chr.  3591.) 

(District  Court  of  Appeal,  Second  District,  Di- 
yUAon  1.  California.  AprO  11.  1922.  Hear- 
ing Denied  by  Supreme  Court  June  8,  1922.) 

1.  Veader  aad  ^rohasar  «S933— That  soma 
rapfMeHtatlois  foand  to  have  been  made  are 
Bot  actlonattle  does  not  affect  Judgment  r»> 
•clading  contract  on  evidence  showing  ao- 
tlonable  mlsrepreseatatloa. 

In  purchasers'  action  to  rescind  contract, 
^«  fact  that  some  of  the  misrepresentations 
alleged  and  found  to  have  been  made  are  not 
actionable  does  not  affect  the  Judgment  re- 
sdndhig  the  contract,  where  it  can  be  sustain- 
ed npon  evidence  supporting  any  one  action- 
tM«  material  miarepreaentation. 

2.  Veador  aad  parHiaser  •9s»37{S)->MlBrapre- 
seatatloaa  from  which  oo  damage  antd  result 
heW  net  aetlonafefe. 

As  respects  validity  of  contract  for  pur- 
chase of  land  and  shares  of  stock  in  irri^Uion 
company,  misrepresentmtions  as  to  tbe  cost  of 
the  water  system,  tlie  number  <tf  cattle  and 
afaeq»  bang  csred  for  in  the  valley  where  the 
laud  was  situated,  and  as  to  the  dam  having  a 
cement  core,  held  not  materiaL 

S.  Vendor  aad  puraliaser  «3»36(2)— Misrepre- 
ssatatlens  as  te  preduotlvsaess  of  land  and 
adsqnaty  ef  water  supply  held  greund  for 
retoissioB. 

As  respects  validity  of  contract  for  pur- 
chaae  ol  land  and  stock  in  irrigatioo  company, 


misrepresentations  as  to  tbe  productive  qual- 
ity of  the  soil  and  as  to  the  adequacy  of  tbe 
water  supply,  if  purchasers  were  thereby  in- 
duced to  contract,  AeU  ground  tor  rescission. 

4.  Vendor  and  purohaser  4=937(4)— Wl»n  par- 
chaser  oouid  rely  on  vendor's  representations 
as  to  produottveness  of  land  and  water  sup- 
ply. 

A  purchaser  had  the  right  to  rely  on  ven- 
dor's representations  as  to  productiveness  of 
land  and  adequacy  of  water  supply  unless  he 
possessed  knowledge  sufficient  to  induce  a  be- 
lief tiiat  the  representations  did  not  accord 
with  the  facts,  or  unless  ^e  conditions  were 
sQch  as  to  put  him  upon  notice  that  the  truth 
bad  not  been  stated. 

5.  Veader  and  parehaaer  ».ju  1 1  Cvid— ee  hold 
to  austala  flMlliii»  that  vendor  nl8rapr»> 
•ontad  ynNtaotlvanesa  af  iaad  and  adaqMaqy 
0f  water  anpply. 

In  purchasers'  action  to  rescind  eontract* 

evidence  held  to  sustain  fln^gs  that  vendor 
made  misrepresentatious  as  to  tbe  productive 
quality  of  the  soil,  and  as  to  the  adequacy  of 
the  water  supply. 

6.  Appeal  aad  error  4s3>IOII(l)— Fiadlaa  M 
eoBflletlBf  avMaaoe  eoaclaalve. 

Trial  Gourt'a  eondnaion  of  tact  on  eonfliek- 
ing  evidence  ia  conduaiTe  on  an>ea]. 

7.  Vendor  and  purohaser  ^=s>42 — Fraud  Indue- 
Ing  exeoutlOB  of  cos  tract  not  waived  by  med- 
Moatlea  ef  eaatraet  kefera  diaoevafy  ef 
fraad. 

Fraud  by  which  porebaaen  were  induced 
to  enter  hito  contract  waa  not  waived  by  chang- 
ing of  contract  at  a  time  when  purchasers  were 
not  aware  of  the  fraud. 

8.  Vendor  aad  purohaaer  ^sl  10— PBroliaaara 
held  aet  bamri  by  laehaa  from  right  to  ra- 
sdnd  ooatnurt  far  nilaraprasaHtatloBs. 

Where  purchasers  obtained  Information  re- 
specting fnadeqnacy  of  water  supply,  and  at- 
tempted to  caned  the  contract  in  ^gost,  1916, 
and  carried  on  negotiations  for  cancellation  for 
several  months  thereafter,  gave  notice  of  re- 
scission March,  1916,  and  commenced  action 
therefor  during  May,  1916,  they  were  not  bar- 
red by  laches  from  the  right  to  rescind  on  the 
ground  of  misrepreseotations. 

9.  Vendor  and  parebaser  «3»37(S)— Good  taKh 
In  making  material  mlsrepresantations  no  de- 
fense. 

In  action  for  rescission  of  contract  be- 
cause of  misrepresentatioiis,  tbe  good  faith 
of  the  party  who  made  the  repreeentations  la 
DO  defease  under  Civ.  Code,  {  1572. 

10.  Centrants  «5>94(3)— Rale  of  criminal  law 
requiring  proof  of  speclflo  intent  to  def rand  • 
not  applicable  to  dvll  actions. 

The  rule  of  tbe  criminal  law  requiring  proof 
of  a  specific  intent  to  defraud  in  false  pretense 
cases  does  not  apply  to  dvil  actions. 

Appeal  from  Superior  Court,  Los  Angdea 
County;  Frank  R.  Willis,  Judge. 

Action  by  Charles  C.  Scott  and  wife 
against  the  Delta  Land  &  Water  Company, 


>7er  other  esasi     same  tople  and  KDT-NUUBHIR  In  all  Ker-Mumbttrsd  DlsssU  and  Indezw 
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a  oorporattiHi,  and  another.  Judgmoit  for 
plalntiffb»  and  defondants  appeal.  Affirmed. 

Wm.  Story,  Jr.,  of  Ouray,  GolOb,  and  Jo- 
seph L.  Lewlnsohn,  of  Loa  *"g^^^  for  ap- 
pellants. 

Ii.  M.  Fall,  Dudlay  W.  Robiason,  and  Hlck- 
oox  ft  Crenshaw,  all  of  Loa  Angelea,  for  re- 
QKUidentB. 

JAMBS.  J.  Plaintiff,  alUi^ng  misrepre- 
srattatlons  fraudnlently  made  to  Induce  them 
to  enter  into  a  contract  for  the  irarcbase  of 
certain  land  and  water  rights  In  the  state  of 
Utah,  brov«ht  this  action  to  enforce  rescis- 
sion. The  prayer  ct  tiK&r  complaint  ms 
that  the  contract  of  sale  be  canceled;  that 
a  certain  mortgage  creating  a  lien  against 
real  inroperty  in  the  state  of  Callfomla. 
whldi  was  «ecnted  by  them  to  secore  pay- 
ment of  a  pwtlon  of  the  purchase  price  of 
tbe  Utah  land  and  water  atoch,  be  ordered 
snnrradered,  and  pronilssory  notes  made  In- 
cidental therewith  tie  cancded,  and  for  dam* 
ages  and  costs.  The  decree  as  entered  aecnr- 
«d  to  the  plalntUfa  all  of  the  relief  demand- 
«d,  except  that  no  Judgment  was  allowed  for 
.damages.  The  defendants  have  appealed 
from  the  Judgment,  and  assign  as  a  princi- 
pal ground  therefor  that  the  evidence  was 
Jnsnffldent  to  sustain  the  findings  of  the 
-trial  court  Certain  allied  errors  of  law 
occurring  In  tlie  courae  of  the  trial  make  up 
the  ronalning  pointo  upon  which  It  la  claim- 
ed that  a  reversal  should  be  ortered. 

The  defendant  Delb  Land  A  Water  Com- 
pany was  the  mmer  of  the  real  priTpert^ 
«(mtracted  to  be  purchased  by  the  plalnttfTs; 
the  Western  Securities  Company  was  an  al- 
lied cOTporatlon  organized  for  the  purpose 
of  actta^  as  rales  agent  of  the  pn^erty.  The 
legal  connection  betweoi  the  two  oniKHra- 
tlons  was  so  close  as  to  leave  no  question 
but  that  the  corporation  first  named  ansumed 
fall  responsibility  for  evory  act  done  and 
rquesentation  made  by  any  of  the  officers  or 
agents  of  the  latter  while  promoting  sales  of 
the  Delte  properties;  hence,  In  references 
made  hereinafter  to  such  officers  or  agrata, 
they  will  for  convenience  be  generally  refer- 
red to  aa  tliose  of  the  defendanta,  and  tlie 
principal  con^waticm  will  be  dealgnated  as 
the  Delta  Company.  Plaintiffs  in  their  com- 
plaint allied  that  on  March  5,  191S,  they 
entered  into  a  contract  to  purchase  from  the 
Delta  Company  160  acres  of  land  In  Beaver 
counQr,  Uteh,  and  160  shares  of  capital  stock 
of  the  Beaver  Coun^  Irrigation  Company 
(an  of  the  stock  of  the  latter  corporation  be^ 
big  owned  by  the  Delta  Company);  tiiat 
executed  notes  to  cover  tiie  purchase  price 
of  the  land,  which  was  agreed  to  be  $3,800, 
and  the  price  of  the  water  stodE,  whidt  was 
agreed  to  be  $11,200,  and  in  addition  thereto 
gave  a  mortage  on  five  acres  of  land  which 
they  owned  near  the  town  of  Whlttier,  in 
Oallfomla,  to  secure  payment  of  the  $3,800. 
The  paymmt  of  the  price  of  the  water  stock 


was  eecured  by  assignment  of  the  shares  to 
the  Delta  Company,  and  by  mortgages  made 
covering  the  land  purchaaed.  They  alleged 
that  on  May  20,  1915,  a  new  agreement  was 
made  whereby  plaintiffs  relinquished  one- 
half  of  the  land  and  water  stock  agreed  to 
be  purchased,  and  contracted  thm  to  pay  for 
80  acres  retained  by  them  at  the  price  of 
$30  per  acre,  and  80  shares  of  water  stock  at 
$70  per  fihare.  The  terms  of  the  notes  stven 
on  account  of  the  modified  contract  were 
changed  from  those  which  accompanied  th« 
original  contract,  but  the  mortgage  liens  re> 
malned,  and  80  of  the  shares  of  water  stock 
eontinned  to  be  held  by  the  Delta  Company 
as  collateral  security.  FlalntifTs  alleged  that 
their  contract  to  purchase  the  land  and  wa* 
ter  stock  was  procured  tlirougb  false  and 
fraudulent  representations  made  to  mem  by 
defendants;  that  the  defendants  represented: 
( 1)  that  the  land  "was  of  the  best  quality,  fer- 
tile in  every  respect,  free  from  alkali  and 
noxious  weeds,  and  suitable  for  growing 
thereon  all  kinds  of  crops  of  hay,  grain  and 
vegetables";  (2)  that  the  Delta  Company 
owned  all  of  the  water  fiowing  fh  Beaver  riv- 
er, and  that,  according  to  the  record  kept  by 
the  United  Stetes  Government  for  14  years, 
that  river  furnished  suflldait  average  flow  to 
Irrigate  44,000  acres  of  land ;  that  all  of  tiie 
said  water  had  Inen  made  appurtoiant  to  the 
16,00&acre  tract  of  land  owned  by  the  Delte 
Company,  and  that  It  was  snfltdoit  and  would 
furnish  all  necessary  water  for  irrigating 
said  tract,  and  amount  to  an  average  each 
year  of  not  less  than  3  "acre-feet";  that 
said  land  was  worth  $30  per  acre,  and  tlM 
water  stock  was  worth  $70  per  share.  There 
were  otha*  all^ations  as  to  fraudulent  r^ 
reaentationa,  sudi  as  that  defendante  stated 
that  the  Delta  Company  had  spent  91,000;000 
In  providing  an  irrigation  system;  that 
many  thousand  cattle  and  sheep  (the  partic- 
ular number  being  stated  In  the  complaint} 
were  being  cared  for  and  fed  In  the  valley 
where  the  land  was  situated;,  tliat  the  dam 
IMwlded  to  hold  tiie  water  in  storage  had  a 
cement  core  extending  to  bedrock.  It  was 
alibied  that  the  land  was  not  fertile;  that 
it  was  impregnated  with  bla^  alkali ;  that 
it  was  not  oC  the  beat  quality,  or  in  any  re- 
spect suitable  to  grow  hay,  grain,  and  vege- 
tables, and  that  the  water  suivly  was  not 
as  reiwesented,  or  suffldrait  witli  wfaldi  to 
Irrigate  the  16.000-acre  tract,  but  suffldent 
only  to  Irrigate  not  to  exceed  6,000  acres; 
that  the  United  States  govwnment  had  not 
kept  a  record  of  the  flow  of  water  fbr  14 
years,  but  had  tmly  k^  a  record  for  6  years, 
and  that,  according  to  sudi  record.  It  was 
not  shown  that  there  was  sufflMdent  water  In 
BeavOT  rlv»  to  fomisb  an  aver^  of  8 
"acre  feet"  annually  to  the  10^000-acre  tract ; 
that  in  the  year  1915,  on  or  aboat  July  lat, 
tile  water  was  exhausted,  and  that  no  far- 
ther water  was  available  during  that  seaaon 
for  tba  irr^ti<m  of  crops,  and  that  the  other 
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represuttUou  rvfemU  to  were  not  foond- 
ed  In  fact  Tb»  trial  judge  found  tbat  mis- 
representations bad  been  made  In  the  partic- 
ulars alleged,  and  found  tbat  the  land  was 
not  worth  more  than  flO  per  acre,  and  tbe 
water  stock  not  more  than  $iS  per  share. 

[1-4]  The  Judgment  ma^  be  sustained  upon 
erldence  supporting  any  one  material  mis- 
representation. Davis  T.  Butler,  154  Cal. 
6^  98  Pac.  1047;  Thomas  t.  Hacker,  179 
GaL  731,  178  Pac.  855.  It  matters  not  that 
there  may  have  been  Included  In  tbe  allega- 
tions and  findings  representatloas  which  are 
not  actionable ;  for  Instance,  tbe  represeuta- 
tlMU  as  to  tbe  cost  of  the  mtor  system,  and 
u  to  tbe  nnmber  of  cattle  and  sheep  which 
were  represented  as  being  cared  for  In  tbe 
Tslley  where  the  land  was  situated,  and 
wbethor  the  dam  had  a  cement  core,  may  be 
left  out  of  coosideration.  Tbe  representa- 
tims  as  to  tbe  prodactlTe  quality  of  the  soU 
and  as  to  the  adequacy  of  the  water  supply 
were  material  factors  whidi.  If  they  furnish- 
ed an  Inducement  to  tbe  vendees  to  enter  in- 
to tbe  contract  made  by  them,  would  afford 
ground  upon  which  to  base  a  rescission  when 
thdr  falsity  was  established.  Bickel  v.  Mon- 
ger, 20  Cal.  App.  633,  129  Pac  958;  Tracy 
T.  Smith,  176  Cal.  101,  164,  16S  Pac.  S36.  On 
tbe  other  band,  if  the  land  was  as  represent- 
ed, and  tbe  water  supply  adequate,  no  dam- 
age conid  result  because  of  any  of  the  other 
lUegpd  misrepresentations  Misinformatiou 
u  to  the  material  matters  referred  to  would 
coMtftute  representations  as  to  existing  facts 
aod  conditions,  and  would  not  fiill  within 
the  category  of  mere  opinion  or  specuIatlMi. 
Bamm  Bst  Co.  r.  Woodruff  Co.,  163  iG&l. 
573,  126  Pac.  861,  42  L.  R.  A.  (N.  8.)  125. 
And  the  vendee  bad  tbe  right  to  rest  upon 
them  unless  be  possessed  knowledge  sufficient 
to  induce  a  belief  that  tbe  representatlcms 
did  not  accord  with  the  facts,  or  unless  tbe 
conditions  were  such  as  to  put  him  upon  no- 
tice that  the  truth  had  not  been  stated. 
WUley  V.  Oil 'iients,  146  Cal.  91,  79  Pac.  850; 
Neher  v.  Hansen.  12  CaL  App.  870,  107  Pac. 
665. 

Tbe  evidence  showed  that  the  Delta  Com- 
pany issued  a  circular  which  was  printed 
and  Qsed  generally  by  tbe  sales  agents,  wbldi 
cmitalned  these  statements: 

"15,000  acres  of  virgin  sofl  under  a  one  mil- 
HoD  dollar  Irrigation  lystem;  an  inezliaustible 
npplj  of  water  that  makes  the  AUUord  farm- 
er absolntely  independent  of  rainfalL** 

Plahitifr  a  a  Scott  <tbe  husband)  testified 
ttut  he  was  a  fanner  residlnc  near  Wblttier, 
OaUfomla;  tbat  be  had  been  solicited  by  an 
«cut  of  tbe  defendants  to  piir<^se  land  In 
the  Utah  tract,  and  tbat  be  was  giran  one  of 
the  circulars  to  which  reference  has  been 
made;  that  be  went  to  Utah  In  Fdnnary  of 
1816  wltb  an  agent  of  defendant,  and  was 
shown  an  experimental  form  rxptan  whldi 
vas  a  good  stand  of  alfalfa  (this  nperlmen- 
tal  farm  had  been  highly  fertilised  but  the 


agents  did  not  give  that  lnf<»matlon  to 
Scott) ;  tbat  be  was  shown  tbe  dam  In  whidx 
was  collected  the  water  supply,  and  tbat  the 
agent  told  him  that  every  sliare  of  water  en- 
tltled  the  bolder  to  8  acre-feet;  that  the 
agent  explained  what  tbe  term  "3  acre-feet" 
meant;  tbat  at  Hineraville  adjoining  tbe 
16,0004cre  tract  the  agent  showed  trees  and 
berries,  and  said  that  there  could  be  grown 
Just  such  products  on  the  tract  referred  to; 
also  that  tbe  agent  showed  alfalfa  which  he 
said  had  been  planted  35  years,  and  said 
that  the  same  kind  of  crop  could  be  produced 
on  the  land  which  said  plaintiff  was  solicited 
to  buy;  that  the  agent  took  a  shovel  and 
showed  different  soils;  said  tbat  it  was  all 
good  soil;  that  be  had  never  seen  better; 
and  made  the  representations  regarding  tbe 
government  having  measured  the  water  for 
14  years,  and  of  the  conclusions  drawn  there- 
from as  to  the  water  supply,  as  tbe  same 
were  alleged  by  plaintiffs  In  their  complaint. 
Tbe  land  bad  never  been  cultivated  or  chang- 
ed from  Its  raw  state. 

It  appears  by  Scotf  s  testimony  tbat  he  did 
not  enter  Into  a  contract  immediately  aft^ 
making  this  first  trip  to  the  Utah  land,  and 
other  agents  of  tbe  defendants  soon  called 
upon  him,  one  of  whom  (tbe  president  of  tbe 
Delta  Company)  stated  that  "they  had  sufll- 
cient  water  for  44,000  acres,  but  to  make  this 
thing  safe  for  the  people  we  are  going  to  put 
it  on  only  15,000."  FoUowlng  this,  plaintiffs 
made  the  contract  of  March  6, 1915.  Shortly 
thereafter  Scott  took  bis  son  and  went  upon 
the  land  contracted  to  l>e  purchased,  and 
spent  some  time  In  leveling  and  clearing  tbe 
ground.  He  raised  no  crops,  but  expressed 
himself  In  his  testimony  as  having  become 
dissatisfied  wltb  conditions,  although  be  did 
not,  during  his  stay  there,  obtain  Informa- 
tion as  to  whether  the  watw  supply  would 
be  adequate,  or  what  tiie  productivity  vt  tba 
soil  was.  Upon  his  return  to  his  home  In 
Los  Angeles  county  be  requested  and  secured 
the  new  agreement  which  has  been  mention- 
ed, under  which  be  contracted  to  purchase 
but  one-half  of  tbe  land  covered  by  tbe  agreo> 
ment  of  Mardi  5th.  Some  time  in  July  of 
1915  be  received  notice  tliat  tbe  water  sup- 
ply for  irrigation  purposes  bad  tar  tbe  time 
b^g  become  exhausted,  and,  after  negotla* 
tiona  with  the  Delta  Company  looking  to  an 
abrogation  of  his  contract,  all  of  wUch  fail- 
ed of  result,  be  served  on  bdialf  ot  blmself 
and  wife  a  notice  of  readsdon,  whldi  notice 
was  given  on  March  20,  1918. 

As  to  tba  representations  concwnlng  tbe 
diaracter  ot  the  soil.  It  must  be  conceded 
tbat  soCh  representations,  testified  Scott 
as  having  been  made,  warranted  tbe  latter 
In  believing  and  assuming  tbat  tbe  soil  was 
ot  a  diaracter  as  wonld  produce  crops  of 
general  kinds  suitable  to  tbat  locality  and 
In  average  quantities.  It  was  shown,  even 
by  tbe  testimony  of  witnesses  tor  tbe  defend- 
ant^ that  tbe  land  was  lacking  In  bumua 
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oonstltnent,  and  would  not  produce  general 
crops  until  that  element  had  been  guppUed, 
either  by  fertilizing  with  material  broogbt 
upon  it,  or  by  growing  alfalfa  thereon  for 
sevH'al  years;  furthermore  that  for  the 
first  year  or  two  even  an  average  crop  of  al- 
falfa could  not  be  produced.  The  repres^- 
tatlon  was  that  the  then  condition  of  the 
land  was  such  as  would  produce  crops  of  the 
kind  referred  to,  and  In  average  quantities, 
and  such  representation  would  not  be  satis- 
fled  by  showing  that,  after  a  process  of  fer- 
tilization extending  over  several  years,  the 
land  might  be '  made  productive.  It  was 
shown  that  the  only  way  that  the  quality  of 
the  soil  could  be  determined  would  be  by 
chemical  analysis,  or  by  actual  experimenta- 
tion ;  hence  there  could  be  no  Imputation  of 
negligence  because  Scott,  a  farmer,  having 
been  afforded  an  opportuiilty  to  see  and  ex- 
amine the  soil,  did  not  at  once  discover  its 
true  character, 

[S,  6]  The  evidence  was  sufficient  to  sus- 
tain the  finding  on  that  Issue.  It  was  suffi- 
cient also  to  support  the  conclusion  of  the 
trial  Judge  that  l.T  acre-feet,  which  be  found 
to  be  the  maximum  available  supply  of  wa- 
ter, was  insufficient  to  properly  irrigate  the 
15,000-acre  tract  There  was  some  conflict 
in  the  evidence  as  to  tliat  Issue,  but  there 
was  testimony  of  witnesses  who  stated  that 
the  requirement  (or  the  water  duty,  as  It 
was  termed)  was  3  acre-feet  annual^  In  or- 
der to  meet  needs  in  the  production  of  av- 
erage crops.  This  testimony  furnished  evi- 
dence of  a  substantial  kind  and,  as  this 
court  has  no  duty  to  resolve  the  conflict,  the 
contusion  of  the  trial  Judge  upon  that  mat- 
ter of  fact  must  be  taken  as  final.  Upon  the 
two  main  Issues  spedfled  tbere  was  sufficient 
evidence. 

[7]  The  fraud  waa  not  waived  by  the 
diangiug  of  the  contract  on  May  20, 1915.  At 
the  latter  date  plaintiffs  had  not  been  made 
aware  of  the  deficiencies  in  soil  and  water 
supply.  The  consent  of  the  Delta  Company 
to  the  release  of  the  obligations  of  the  plain- 
tiffs as  to  one-half  the  quantity  of  land  and 
water  Blares  purcbased  was  not  in  any  way, 
so  far  as  is  tOiowii,  based  uixm  a  condition 
that  the  Delta  (Company  should  no  longer 
be  liable  for  any  fraudulent  representations 
made  as  an  Indocemoiit  to  the  plaintiffs  to 
enter  into  the  original  contract  The  con- 
tract of  May  20th  amounted  to  a  modification 
of  tbA  original  agreement;  It  carried  wlQi 
it  the  ori^al  mortgage  security  as  then  ex- 
isting against  the  California  property  of  the 
plaintiffs. 

[I]  Plaintiffs  were  not  guilty  of  lachas  bar- 
ring them  from  the  equitable  relief  sought 
In  August  of  1016  they  obtained  Information 
rejecting  tlie  Inadeqiucy  of  tb»  water  sup- 
ply. They  then  pro«eded  In  an  attempt  to 
secure  a  cancellation  of  their  contract,  and 
D^tlatlons  proceeded,  it  may  be  gathered 
from  tb»  record,  for  several  months  ther»> 


af  tor.  About  March.  20,  1016,  they  no- 
tice of  rescission,  and  oa  May  8d  of  tbe  same 
year  commenced  this  action,  Tbmj  acted 
with  reasonable  diligence  in  pursuing  the 
remedy  which  the  law  afforded  them.  No 
conditions  are  shown  as  where  the  opposite 
party  has  so  changed  its  situation,  relying 
upon  the  contract,  as  to  make  it  inequitable 
that  It  should  now  be  compelled  to  release 
plaintiffs  from  the  obligations  assumed  by 
them.  The  offer  of  the  plaintiffs  to  release 
to  the  Delta  Company  all  claim  to  the  land 
or  water  stock  was  sufficiently  expressed  In 
the  notice  of  rescission. 

[ij  10]  The  court  in  its  findings  recited  that 
the  representations  made  by  defendants  and 
their  agents  were  "false,  untrue,  misleading, 
and  fraudulent  and  were  positively  assert- 
ed by  said  defendants  and  their  said  agents, 
and  each  of  them,  to  be  true,  in  a  manner 
not  warranted  by  the  Information  which 
they  or  either  of  them  iKtsseased  at  the  time 
of  the  making  thereof."  Appellants  argue 
that  the  burden  rested  with  the  reiq[>OQdents 
to  show  at  the  trial  that  the  representations 
when  made  by  defendants  were  not  "actual- 
ly believed  by  the  defendants  on  reasonable 
grounds  to  be  true."  This  point  carries  with 
It  the  su^estion  that  the  finding  of  the  court 
which  has  Just  been  referred  to  was  not  suf- 
ficient to  support  the  Judgmrat  Aside  from 
the  provisions  of  section  1S72  of  the  Civil 
Code,  it  is  not  established  by  the  wei^t  of 
authority  In  the  United  States  that  a  party 
to  a  contract  may  Innocently,  and  with  be- 
lief In  the  truth  of  his  statements,  mlsrepre- 
sent  to  the  opposite  party  conditions  mate- 
rial to  the  consideration  to  be  rendered  by 
the  former  and  escape  liability.  In  a  civil 
action  the  good  faith  of  the  party  who  pro- 
cures the  assent  of  another  to  the  making  of 
a  contract  by  matwlal  mlsrepresratatious  is 
of  no  moment 

"Many  courts  lay  down  the  role  tiiat  tiie  mis- 
representation of  a  material  fact  may  bs 
grouDd  for  rescinding  or  avoiding  a  contract 
though  there  is  no  actaal  fraud,  and  though  it 
is  innoceutly  made.  Such  a  representation  Is 
considered  to  be  constructively  fraudulent  be- 
cause of  its  effect  of  imposing  upon  and  de- 
ceiving the  person  to  whom  it  is  made."  12  B. 
G.  L.  p.  843,  par.  98. 

The  rule  of  the  criminal  law  requiring 
proof  of  a  spedflc  Intent  to  defraud  in  falsa 
pretoise  cases  does  not  apply  to  dvU  actions. 

Errors  alleged  to  have  hem  committed  by 
the  trial  judge  In  his  rulings  on  the  admis- 
sion of  evidence  have  been  ^»Mw>tn^,  and  as 
to  ntme  of  them  Is  it  made  to  appear  tlut 
the  appellants  have  been  so  prejudiced  as  t» 
entitle  them  to  a  new  trial.  Tbsn  was  com- 
petent evidence  to  the  main  Issues  wblcb 
have  bem  herelnbtfore  discussed.  Such  ert 
dence  sumiorts  0»  findings  and  Judgment 

The  Judgment  la  afflmud. 

We  concar:  CONBJIX,  P.  J.;  SEIAW,  J. 
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DELTA  LAND  &  WATER  CO.  v.  PERRV 
•taL  (Civ.  3500.) 

(District  Court  of  Appeal,  Second  District, 
DiTlBlon  1,  California.  April  11,  1922. 
Hearing  Denied  by  Supreme  Court  June  8, 
1922.) 

1.  Plea«B|  «3>4I  l-Partla»  wba  wlthovt  ok. 
jaetioR  astanad  Isaaa  to  ha  prasaated  by 
araat  eaoiplalat  oaanot  oonpWn  that  K  waa 
aat  praparly  preaaatad. 

A  cross-complaint  must  In  itself  state  facta 
Bofficieut  to  entitle  Uie  pleader  to*  affirmative 
relief,  and  is  not  aided  hy  avermeDts  in  other 
pleadings;  bat,  where  the  parties  without  ob- 
jection to  the  pleading  aasnmed  the  issne  to  be 
properly  presented,  and  made  no  objection  to 
evidence,  they  cannot  complain  on  appeal. 

2.  Veador  akid  pureliasar  «=942'— Frud  Indue- 
ing  exectftioB  ef  eoatract  waa  Mt  walvad  by 
raodlllcatfm  «f  eeatraot  hafara  disoovary  of 
fraad. 

Fraod  iodadng  the  execution  of  a  contract 
was  not  waived  by  modification  of  the  contract 
prior  to  diacovexT  of  firmnd. 

3.  Watera  and  water  ooursea  ^s^ZS^— Rights 
of  parchasers  of  water  stook  nndar  notioa  of 
reeelaaloa  bald  aot  affaotad  by  payment  of 
asaasanaats  ta  praveat  aala  for  aaapaymeat. 

Payments  of  asaesBments  on  water  stock 
to  prevent  a  sale  tiiereof  for  naiq)ayment  by 
parchasers  subsequent  to  service  of  notice  of 
resciBsion  of  the  contract  tor  purchase  there- 
of did  not  affect  the  rights  of  the  purchasers 
imder  their  notice  of  rescissioD. 

4.  Appaal  aad  error  ^=s>l  170(7)— Erraaaaas 
admiaalon  of  avManoe  bald  harmlaaa  In  view 
af  otbar  evidenoa  ovarwhelailaoly  supportiag 
the  flnding. 

In  purchasers'  action  to  rescind  contract 
because  of  misrepresentations  as  to  the  pro- 
dnctiveD«as  of  ttie  land  and  adequacy  of  the 
water  aopply,  admisrion  of  document  ^ned  by 
other  purchasera  as  to  inadeqoacy  of  water 
aapply,  if  error,  held  harmless  under  Const 
•St.  6,  S  4%,  bi  view  of  overwhelming  evidence 
in  support  of  the  eondnaion  that  the  water 
laadaqnata. 


6.  Vender  and  parehaaer  «:=»M3— Purohasers 
baW  aat  barred  by  laebea  from  oMalnlng 
raaelnlsa  af  oafttraot  for  fraad. 

Purchasers  who  gave  notice  of  resdsriim 
promptly  upon  discovery  of  fraud,  and  who 
tendered  bock  and  offered  to  rdinqniah  and  re- 
turn to  vendor  everything  of  value  which  they 
had  received,  were  not  barred  by  laches  from 
obtaining  relief  in  vendor's  action  brought  less 
than  9  months  after  service  of  notice  of  re- 
scission, since  purchasers  were  not  required 
to  fmmeffiatdy  sue  to  enforce  resdasion,  but 
could  await  afflrmatlTe  action  on  part  of  ven- 
dor, and  aet  up  facta  upon  which  they  based 
tbaii  riiftt  to  relief  in  vendor'a  action. 

Apfwal  from  Superior  Court,  Los  Angeles 
Connty ;  Frank  R.  wnils.  Judge. 

Action  by  tbe  Delta  Land  ft  Water  Com- 
pany agaiiist  Hany  7.  Pory  and  others,  in 


which  the  defendant  filed  4  cross-complaint. 
Judgment  for  defendants^  and  plaintiff  ap- 
peals. Affirmed. 

WnUam  Story,  Jr.,  of  Ouray,  Oc^.,  and 
Idssnrar  &  Lewinstdm  and  Lewlosui  &  Bant- 
hill,  all  of  Los  Angeles,  for  appellant 

L:  M.  B^n,  Dudley  W.  Robinson,  and 
mckcox  ft  Crenshaw,  all  of  Los  Angeles,  for 
respondents. 

SBAW,  J.  In  this  action  plalntifll  sought 
the  foreclosure  of  a  mortgage  given  by  de- 
fendants to  secure  the  i}ayment  of  their 
promissory  note  In  the  sum  of  $2,400.  By 
answer  defendants  admitted  the  execution 
and  delivery  of  the  note  and  mortgage,  but, 
as  a  defense  to  the  cause  of  action,  alleged 
the  same  was  procured  by  false  and  fraudu- 
lent representation^  made  by  plaintiff  and 
Its  agents,  whereby  defendants  In  reliance 
thereon  were  Induced  to  buy  from  plaintiff 
certain  arid  land  and  right  to  water  for  Ir- 
rigating the  same,  which  right  was  evidenc- 
ed by  shares  of  stock  in  the  Beaver  Coimty 
Irrigation  Company,  a  subsidiary  of  plaintiff, 
and  for  the  purchase  price  of  which  the  note 
and  mortgage  were  given  to  plaintiff.  By 
a  cross-complaint  filed  they  alleged  In  sub- 
stance the  facta  set  forth  In  the  answer  as 
a  defense  to  the  action,  and  prayed  that  the 
note  and  mortgage  constituting  plalntiO^s 
cause  of  action  be  annulled  and  canceled. 
Tbe  court  upon  trial  of  tbe  Issues  found  In 
accordance  with  the  all^atlons  of  defend- 
ants' answer  and  cross-complaint,  end  m- 
tered  judgment  thereon  In  favor  of  defend- 
ants as  prayed  for,  from  which  plaintiff  baa 
appealed. 

The  40  acres  of  land  sold  to  defmdants, 
and  for  the  purchase  of  which  the  note  and 
mortgage  securing  the  same  were  executed, 
was  a  part  of  a  tract  of  16,000  acres  of  arid 
land  situated  in  Beaver  county,  Utah,  for 
the  Irrigation  and  development  of  which 
plaiutlff,  in  the  name  of  the  Beaver  Coimty 
Irrigation  Company,  caused  to  be  construct- 
ed a  reservoir  for  impounding  the  waters  of 
Bearer  river,  together  with  a  system  of  con- 
duits for  dtetrlbuting  the  water  upon  the 
same. 

A  coipplete  history  of  the  scheme  adopted 
by  plaintiff  for  the  development  of  this 
large  tract  of  land,  and  the  means  and  r^ 
resentatlons  emidoyed  by  it  In  procuring  pur- 
diasers  of  subdlvtsions  thereof,  together 
with  one  share  of  stock  in  the  Irrigation 
company  for  each  acre  of  land  as  a  means  of 
obtaining  water  for  sufflclently  irrigating 
the  land,  without  which  crops  could  not  be 
successfully  produced,  is  stated  in  an  opin- 
ion by  this  court,  filed  on  April  11,  1922,  In 
the  case  of  Scott  et  al.  v.  Delta  Land  &  Wa- 
ter Co.  (Civ.  No.  3591),  207  Pac,  389.  As 
shown  by  tbe  evidence  In  tbe  Instant  case, 
tlie  representations  made  and  means  em- 
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ployed  by  plaintUT  to  Induce  defendants  to 
purchase  tbe  land  and  water  stock  and  ex- 
ecute tbe  note  and  mortgage  are,  «a  conceded 
by  appellant,  substantially  tbe  same  as  made 
and  employed  in  tbe  Scott  Case.  No  pur- 
pose could  be  served  by  a  repetition  of  what 
is  there  said  in  discussing  that  feature  of 
the  case.  Suffice  It  to  say  that,  nowlthstand- 
Ing  testimony  on  b^ialf  of  plaintiff  In  con- 
flict therewith,  there  is  here,  as  in  tbe  Scott 
Case,  ample  evidence  to  support  the  finding 
that  defendants,  in  buying  the  land  and  water 
stock,  and  executing  the  note  and  mortgage 
la  part  payment  therefor,  relied  upon  tbe 
representations  so  made  by  plaintiff  and  its 
recognized  agents;  that  auch  representations 
were  false  and  untrue,  and  "were  Imown  to 
tbe  cross-defendant  at  the  time  of  making 
them  and  each  of  them  to  be  wholly  false, 
untrue  and  frandulent"  The  finding  relates 
to  the  representations  as  to  the  fertility  of 
tbe  soil,  its  content  of  humus,  freedom  from 
alkali,  and  the  adequacy  of  a  supply  of  wa- 
ter for  irrigation,  the  amount  of  which,  as 
represented  to  defendants,  was  2%  acre  feet 
for  each  acre  of  the  entire  tract.  As  in  the 
case  referred  to,  wherein  the  evidence  touch- 
ing such  issues  is  substantially  the  same  as 
in  this,  we  conclude  there  la  no  merit  In  ap- 
pellant's contratlon  that  tha  findings  are 
without  euffldent  support  in  the  evidence. 

[1]  The  fraudulent  representations  where- 
by defradants  were  Induced  to  execute  tbe 
note  and  mortgage  were  set  up  by  tbe  an- 
swer as  a  defense  to  the  foreclosure  of  tbe 
mortgage.  By  a  cross-complaint  filed  there- 
with defendants  alleged  the  same  facts 
pleaded  by  way  of  defense,  and  upon  whidi 
they  based  a  claim  for  affirmative  relief, 
namely,  the  cancellation  of  tbe  note  and 
mortgage.  In  tbe  cross-complaint,  however, 
they  failed  to  allege  a  rescission  or  offer  to 
rescind,  by  reason  of  wbicb  omission  appel- 
lant Insists  that  tbe  cross-complaint  did  not 
state  facts  upon  which  defendants  were  en- 
titled to  affirmative  relief,  and  bence  tbe  judg- 
ment canceling  the  note  and  mortgage  should 
be  reversed.  Falrcbild  v.  Western  Securities 
Corporation,  176  Oal.  742,  169  Pac.  363. 
While  It  is  true  that  a  croea-complaint  must 
in  itself  state  facts  sufficient  to  entitle  the 
pleador  to  affirmative  relief,  and  lB*not  aid- 
ed by  averments  in  other  pleadings,  never- 
theless, where  the  parties  without  objection 
to  the  pleading  assume  the  Issue  to  be  proih 
erly  preseated,  and  make  no  objection  to 
evideuce  touching  the  same,  they  are  In  no 
position  on  appeal  to  complain  of  such  de- 
fect It  is  alleged  that  defendants  first  dis- 
covered the  fraud  about  July  1, 1915.  While 
no  reference  is  made  thereto  in  tbe  cross- 
complaint,  there  was  attached  to  it.  marked 
"Exhibit  A,"  a  notice  of  rescission  upon  the 
ground  of  false  and  fraudulent  representa- 
tions made  by  said  company,  its  officers  and 
agente,  and  wherein  defendants  tendered  to 
the  company  deeds  to  said  prop^y  so  con- 


veyed to  them  by  i^alntlff,  and  offered  to  ex- 
ecute such  other  or  further  instrumeits  as 
might  be  requested  in  order  to  releaae  any 
int^eet  they  might  have  in  the  property, 
and  demanded  a  cancellation  and  return  of 
tbe  note  and  mortgage  mentioned.  At  tlie 
trial,  and  without  objection,  tbe  notice  of 
rescission,  copy  of  which  was  attached  to 
tbe  cross-compIalnt,  was  offered  and  received 
in  evidence,  and  plaintiff  admitted  the  same 
was  served  on  its  agent  on  July  15,  1916. 
It  thus  ai^ears  that  tbe  issue,  though  not 
presented  by  tbe  pleading,  was  nevertheless 
fully  tried,  and  hence  appellant  could  not 
have  been  prejudiced  by  reason  of  the  er- 
ror, and  Is  now  for  the  first  time  in  no  posi- 
tion to  complain  on  account  of  its  omission 
from  the  pleading. 

[2]  It  Is  also  claimed  In  this  case,  as  In 
tbe  Scott  Case,  that  tbe  right  to  rescind  on 
accotmt  of  fraud  was  waived  by  the  making 
of  a  new  contract.  This  contention  is  based 
upon  the  fact  that  on  January  20,  1915,  Per- 
ry purchased  80  acres  of  land.  togeth»  with 
80  shares  of  water  stock,  as  to  which,  but 
prior  to  Jidy  1,  1915.  when  he  learned  of 
the  fraud,  be  agreed  with  plaintiff  for  a 
modiflcatimi  of  bis  cmtract  by  which  he 
surrendered  40  acres  of  the  land,  together 
with  the  stock  attached  thereto,  retaining 
tbe  balance  with  40  shares  of  water  stock, 
upon  which  the  note  and  mortgage  w^e  to 
be  applied.  Under  these  circumstances,  and 
since  tbe  modification  was  bad  prior  to  the 
discovery  of  tbe  fraud,  defendant's  act  in 
making  the  new  contract  did  not  relieve  the 
transaction  of  the  vice  of  the  original  act 
founded  in  fraud.  Since  defendants  had  no 
knowledge  of  the  fraud  prior  to  the  subse* 
quent  transaction,  their  acts  did  not  consti- 
tute a  waiver  thereof.  Pomwoy's  Eq.  Juris. 
(4th  Ed.)  p.  2090;  Hodgklns  t.  Dunham,  10 
Cal.  App.  690.  103  Pac.  351. 

[3]  It  also  appears  that  subsequent  to 
serving  tbe  notice  of  rescission  def^dants 
paid  two  assessmmts  upon  the  water  stock, 
and  it  is  insisted  by  appellant  that  Uiis  con- 
stituted a  waiver  of  the  fraud.  The  purpose 
of  paying  the  assessments  was  to  prevent 
a  sale  of  the  stock  for  nonpayment,  and  thus 
preserve  tbe  property  to  its  rl^tful  owner. 
In  the  case  at  bar  It  operated  to  preserve 
the  property  to  appellant,  which,  as  the 
wrongdoer,  bad  refused  to  accept  a  return  of 
the  property  tendered.  The  making  of  the 
payments  did  not  affect  the  rights  of  de- 
fendants under  their  notice  of  rescission. 
Clark  V.  Wells,  127  Mhin.  353,  149  N.  W. 
547,  L.  B.  A.  1916F.  476;  Shfflmast»  T.  Cal- 
ifornia Building,  eie^  Co,  40  Cal.  App.  601, 
181  Pac.  409. 

[4]  It  is  next  claimed  that  plaintiff  was 
prejudiced  by  tbe  ruling  of  the  court  In  ad- 
mitting, over  its  objection  that  the  same  was 
Irrelevant  and  immaterial,  a  document  sign- 
ed by  a  number  of  farmers  who  bad  pur- 
chased lands  In  the  project,  whar^  attok- 
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tlOD  of  the  plaintiff  was  called  to  the  fiict 
that  the  two  preceding  years  had  demon- 
strated that  tha*e  was  not  more  than  half 
aiongh  water  arailable  to  Irrigate  the  lands 
In  the  project,  and  suggested  a  means  of  In- 
creasing the  supply.  Conceding,  as  we  do, 
the  ruling  to  have  been  erroneous,  neverthe- 
less, In  Tlew  of  the  overwhelming  evidence 
In  rapport  of  the  conclusion  that  the  supply 
of  water  was  Inadequate  to  irrigate  the 
lands,  it  cannot  be  deemed  to  have  operat- 
ed prejudicially  to  plaintiff  or  influenced  the 
coiu-t  In  aTTivlng  at  Its  decision.  Section  4%, 
art  6,  of  the  Constitution. 

[i]  Lastly,  it  Is  claimed  that  defendants 
•re  barred  from  relief  by  laches.  There  is 
no  merit  In  this  contention.  They  gave  no- 
tice of  rescission  promptly  upon  discovering 
the  fraud,  tendered  back  and  offered  to  re- 
linquish and  return  to  plaintiff  everything  of 
ralue  which  they  had  received  from  it.  Plain- 
tiff had  possession  of  the  water  stock,  hold- 
ing it  as  collateral  security  for  the  purdiase 
IHice  thereof,  and  hence  it  was  not  necessary 
to  tender  to  plaintiff  that  whl(A  it  already 
had.  Defendants  were  not  called  upon  to 
Institute  an  immediate  suit  to  enforce  the 
rescission,  bnt  might,  as  they  did,  await 
some  affirmative  action  on  the  part  of  plain- 
tiff In  this  case  bad  and  taken  by  filing  Its 
cmnplalnt  lees  than  nine  months  after  the 
sen-ice  of  notice  of  rescission  (Suhr  v.  Lan- 
terbacb.  164  Cal.  091,  180  Pac.  2).  and  then 
In  that  action  set  up  the  facts  upon  which 
Oiey  based  their  right  to  relief. 

That  the  land  was  arid,  and  iHractlcally 
valueless  for  the  growing  of  crops,  without 
a  sujvly  of  watw  for  Irrigation,  admits  ot 
no  question.  It  likewise  a^jears,  that  for 
the  purpose  of  Inducing  defoidants  to  pur- 
chase the  land  and  execute  the  note  and 
mortgage,  plaintiff's  agents  made  representa- 
tions which  led  the  purchasers  to  believe 
that  plaintiff  had  then  made  ample  provi- 
sion for  an  adequate  sui^Iy  of  water  for 
use  upon  the  entire  tract  of  15.000  acres, 
to  which  the  water  developed  and  impound- 
ed by  the  Beaver  County  Irrigation  Com- 
pany was  made  appurtenant,  and  that  the 
40  shares  of  8to<^  thereof  so  purchased  by 
defendants  represented  a  right  equal  to 
*Vis.ooo  of  the  water  of  said  irrigation 
company,  by  virtue  of  which  defendants  were 
and  would  be  entitled  to  at  least  2^  acre  feet 
of  water  to  each  acre  so  purchased,  and 
which  amount  was  necessary  to  the  proper 
irrigation  of  the  same.  These  r^resenta- 
tions,  at  the  time  of  making,  them,  were 
by  plaintiff's  ngeots  known  to  be  untrue. 
Hence,  conceding,  as  claimed  by  ax^tdlant, 
that  other  representations  should  be  disre- 
garded as  mere  exjtresslons  of  (pinion,  nev- 
erthdess  the  false  representations  as  to  the 
■apply  of  water,  standing  alone^  justify  the 
decision  of  the  trial  court.  Tbe  record  as  a 
whole  discloses  no  wrw  which  could  .jtiave 
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prejudiced  the  substantial  rights  of  cross- 
defoidant 
Tbe  Judgment  Is  therefore  affirmed. 

We  ooncnr:  OONBBY,  P.  J.;  JAUES.  J. 


(57  CkI.  App.  790> 
BRADLEY  et  ux.  v.  DELTA  LAND  &  WA- 
TER CO.  et  aJ.    (Civ.  3593.) 

(District  Gourt  of  Appeal,  Second  IHstrict,  Di- 
vision 1,  CaUfonda.  April  11,  1922.  Hear* 
ing  Denied  by  Supreme  Court  Jane  8,  1922.> 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  R.  Willis,  Judge. 

Action  by  Leroj  Bradley  and  wife  against 
tbe  Delta  Land  &  Water  Company  and  anoth- 
er. Judgment  for  plahitiffs,  and  defendant 
named  appeals.  Affirmed. 

William  Story,  Jr.,  of  Ouray,  Colo.,  and 
Lissner  &  Lewinsohn,  and  Lewinsobn  &  Barn- 
hill,  aU  of  Los  Angeles,  for  appellanL 

L.  U.  Fall.  Dudley  W.  Bobinson,  and  Hick- 
cox  &  Grensluw,  all  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  This  is  one  of  a  brood  of  like 
cases  based  upon  alleged  false  and  fraudu- 
lent representations  made  by  defendants  and 
their  selling  agents,  by  means  whereof  certain 
parties,  Indndihig  plabitiffB,  in  reliance  there* 
on,  were  induced  to  punmase  arid  lands  in 
Beaver  county,  Utah,  and  pbares  of  stock  'm 
an  irrigation  company  whidi  evidenced  the 
right  to  water  for.  use  thereon.  This  actjon^ 
instituted  npon  notice  of  rescission  se^rved  up- 
on defendants,  is  to  recover  a  sum  of  money- 
paid  by  plaintiffs  in  the  purchase  of  80  acres- 
of  such  land,  located  in  what  was  known  as 
tbe  Milford  project  In  said  state,  and  to  cancel 
a  promissory  note  and  mortgage  seouring  pay- 
ment of  tbe  same,  executed  1^  plaintiffs  in  the 
purchase  of  the  water  stock.  Upon  trial  the 
court  found  the  issues  in  favor  of  plaintifFs,  and 
entered  judgment  in  accordance  therewith, 
from  which  defendant  Delta  Land  &  Water 
Company  has  appealed. 

Appellaot's  chief  contention  is  that  tbe  find- 
ings are  not  justified  by  the  evidence. 

The  facts  upon  which  the  action  Is  based 
are  in  substance  identical  with  those  Involved 
in  the  case  of  Scott  v.  Delta  I^nd  &  Water  Oft. 
(Civ.  No.  3501)  207  Pae.  889,  the  judgment 
in  which  was,  in  an  opinion  filed  by  this  court 
on  April  11,  1922,  affirmed.  The  opinion  re- 
ferred to  contains  a  full  discussion  of  tbe  al- 
leged errors  urged  In  the  instant  case  as  ground 
for  a  reversal  of  the  judgment  herein.  What 
is  there  said  Is  equally  appUca^:e  to  itppeHant's 
contention  upon  the  insufficiency  of  evidence  to 
support  th«  findings  herein,  as  well  as  upon  the 
ground  of  laches  on  the  part  of  plaintiffs  in 
bringing  their  action  to  eitforce  the  resrission. 
No  purpose  could  be  served  tqr  a  restatement 
of  the  facts  or  reasons  which  prompted  the 
court  in  affirming  the  judgment  therein.  Suf- 
fice it  to  say  that,  upon  the  authority  of  what  is 
said  in  the  Scott  Case  and  the  case  of  Delta 
Land  &  Water  Co.  v.  Perry  et  al.  (Civ.  No.' 
3580)  207  Pac.  393,  filed  herewith,  the  Judg- 
ment herein  is  affirmed. 

We  concur:  CONBBX»  P.  J.;  JAMBS,  J. 
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(B7  GaL  App.  789) 

LOHR  v.  DELTA  LAND  L  WATER  CD.  at  aL 
(CIV.  3S92.) 

(District  Court  of  Appeal,  Second  Di^rict,  Dl> 
vision  1,  Galifornia.  April  U,  1922.  Hear- 
ing Denied  hy  Suprana  Court  Jnne  8,  1922.) 

Apped  from  Superior  Gonrt,  Los  Asgdea 
Oonn^;  Frank  B.  WUIia.  Judge. 

Action  by  John  W.  Lobr  against  the  Delta 
Land  &  Water  Comiwnj  and  another.  Judg- 
ment for  plaintiff,  and  defendanta  vpeal.  A2- 
flnaed. 

William  Story,  Jr.,  of  Ouraf*  Colo.,  and 
Lisener  &  Lewinsohn,  and  Lewineohn  &  Bam- 
hiU,  all  of  Los  Angeles,  for  appellants. 

L.  M.  Fall,  Dudley  W.  Robinson,  and  Hick- 
ooz  &  Crenefaaw,  all  of  Los  Angeles,  for  re* 
Vondent. 

PER  CURIAM.  Action  to  enforce  rescis- 
sion of  a  contract  for  the  purchase  of  real 
property  and  of  certain  shares  of  corporation 
atock,  and  for  other  relief.  The  ease  is  aim- 
flar  to  three  others  in  Tthich  dedsions  of  this 
court  are  being  filed  at  ttiis  time.  They  are 
No.  3690,  Delta  Land  &  Water  Co.  v.  Perry 
et  aL,  207  Pac  893;  No.  3501,  Scott  et  al.  t. 
Delta  Land  &  Water  Co.  et  al.,  207  Pac.  3S&, 
and  No.  3503,  Bradley  et  al.  r.  Delta  Land  & 
Water  Co.  et  aL,  207  Pac.  806.  This  case  dif- 
fers from  the  others  only  in  that  it  relates  to 
a  different  contract  and  dlGferent  property. 
The  alleged  false  and  fraudulent  representa- 
tions made  by  the  defendants  and  their  agents 
and  the  Tsrious  drcumetances  of  the  trans- 
actions are  so  much  alike  that  a  separate  state- 
ment of  the  particular  facts  of  tliis  case  is 
not  necessary. 

On  the  authority  of  the  dedaions  above  men- 
tioned, the  judgment  Is  affirmed. 


(K7  Cal.  App.  1S&) 

PEOPLE  V.  SEILER.    (Cr.  1012.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  March  28,  1922.  Hear- 
ing Denied  by  Supreme  Conrt  May  29,  1922.) 

1.  CrimiNal  law  ^=3553— Jary  has  right  to  ao- 
eept  testlmoay  for  iratecatloii,  notwltlistaad- 
lag  ooatradletioa  by  defemlaRt's  wHnesaes. 

Though  defendant  and  bis  witnesses  testi- 
fied defendant  was  driving  at  a  reasonable 
speed  on  the  right  side  of  tiie  road  before  col- 
liding with  the  automobile  of  deceased,  the  Jury 
bad  the  right  to  accept  the  testimony  of  wit- 
nesses for  the  prosecution  that  defendant  was 
driving  In  the  center  or  on  the  left  of  the  road 
at  a  speed  between  40  and  55  miles  an  hour. 

2.  Homlolde  «=»250— Evldim  held  to  antali 
coRviotlon  for  maBdaiigMar  by  nlawfaily 

driving  automobile. 

Evidence  on  behalf  of  the  state  that  defend- 
ant was  driving  his  automobile  In  the  nishttime, 
either  io  the  center  of  the  road  or  on  the  left- 
band  side  at  a  speed  of  4S  or  60  miles  an  hour, 
when  he  collided  with  two  other  automobiles  at 


a  sharp  curve  and  klDed  Uie  driver  <a  we 'of 
the  other  machines,  Aeld  snlBdent  to  snstalit  a 
cuAviction  for  manalaugbter. 

3.  Homloldo  «s»62— Death  oaased  by  aot  ex- 
pressly forbidden  by  statate  Is  "maBslaafh- 

ter." 

Death  caused  by  driving  an  automobile  oa 
the  left  aide  of  the  road  at  a  speed  exceeding 
40  milea  an  hour  or  at  an  unreasonable  rate  of 
speed  on  a  winding  road  where  there  waa  much 
traffic,  each  of  which  acts  made  a  misdemeanor 
under  Motor  Vehicle  Act,  as  amended  by  St 
1919,  p.  191,  is  manslaughter  under  Pen.  Code 
8  192,  defining  "manslaagbter"  as  the  nnlsw- 
fol  killing  of  a  human  being  without  malice,  ia 
commission  of  an  unlawful  act  not  amounting  to 
a  felony. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Bwtea,  Uan- 

slaughter.] 

4.  Homioiils  «=»340(3)— iMtnwHaa  baM  fa- 

voraMe  to  socusad. 
In  a  prosecution  for  manslaughter  1^  the 
unlawful  operation  of  an  automobile,  a  para- 
graph of  the  instruction  that  the  driving  of  an 
automobile  on  the  highway  under  the  circum- 
stances disdoeed  by  the  evidence  waa  a  lawful 
act  was  more  favorable  than  defendant  waa  en- 
titied  to. 

5.  Criminal  law  «i»800(l)— HoMloida  4(=>285 
— Instrnetloa  as  to  criminal  aegllgeaoa  bald 
unnecessary,  and  where  glvaa  aoMl  not  de- 
fine tern  where  acts  obarged  were  nnlawfal. 

Where  the  acts  diarged  In  a  proseention  for 
manslanghter  were  unlawful,  so  that  the  neg- 
ligent performance  of  a  lavrful  aot  waa  Dot 
involved  In  the  case,  an  instmction  on  criminal 
negligence  was  unnecessary,  and  the  fact  that 
the  court  gave  such  instruction  did  not  reqidre 
it  to  go  further  and  define  criminal  negUgenee. 

6.  Crinlnal  law  <8=^789(4),  823(15)— Instne- 
tlon  as  to  reasonable  iloabt  held  Impreper 
in  form,  hot  not  prejudicial  la  view  of  mrtber 
Instruotfon. 

An  iDstmction  that,  If  the  Jsry  are  con- 
vinced beyond  a  reasonable  doubt  defendant 
was  not  negligent  in  operating  hia  automobile, 
they  should  return  a  verdict  of  not  guilty,  was 
In  improper  form;  it  should  have  directed  a 
verdict  of  not  yuilty  if  the  Juiy  were  not  con- 
vinced beyond  a  reasonable  doubt  he  was  neg- 
ligent, hut  the  error  does  not  require  reversal, 
where  the  next  sentence  in  the  coarfs  charge 
stated  that,  If  the  jury  entertained  a  reasonable 
doubt  as  to  whether  be  was  negli^nt,  they 
should  give  him  the  benefit  of  that  doubt. 

On  Hearing  In  Supreme  Court. 

7.  Homldde  •^74— Commission  of  lawTni  aot 
need  not  be  waaton  or  reckless  to  be  "naa- 
slaughter." 

Under  Pen.  Code,  {  192,  subd.  2,  defining 
involuntary  manslaughter  as  the  unlawful  kill- 
ing of  a  human  being  Involuntarily,  but  In  the 
commission  of  a  lawful  act  which  might  pro- 
duce death,  without  dne  caution  and  drcnm- 
spection,  the  act  performed  must  be  one  which 
might  produce  death,  but  lack  of  caution  and 
drcumspactioD  need  not  go  to  tbe  extent  o£ 
being  wanton  or  reckless. 


«B»Fbr  ether  cshs  see  same  topic  sad  KST-MuHBBR  In  aU  Kay-Namb««a  DIgwts  aM  Ia««an 
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Appeal  from  Superior  Court,  San  Mateo 
Gooo^;  Cieoige  H.  Bnck»  Judge. 

A.  T.  Seller  was  omvlcted  ot  manalau^- 
ta,  and  he  appeala  from  the  Judgment  of 
conrtetlon  and  from  the  order  denying  new 
trfatL  Affirmed. 

Theodore  A.  Bell,  and  Balph  Starke,  botb 
of  San  Francisco,  for  appellant. 

0.  S.  Webb,  Atty.  Gen.,  and  John  H.  Hlor- 
din,  Deputy  Atty.  Gen.,  for  the  People. 

STURTEVANT,  J.  The  defendant  was 
GODTlcted  on  a  charge  of  manslaughter;  he 
moved  for  a  new  trial,  the  motion  was  de- 
nied; he  madft  a  motl<m  In  arrest  of  Judg- 
ment, and  that  motion  was  denied;  and  he 
his  appealed  from  the  Judgment  and  the  or- 
der denying  him  a  new  trial. 

[1, 2]  That  the  appellant  contends  that  the 
evidence  Is  Inanfficirat  to  snpport  the  verdict. 
The  erldence  shows  that  on  the  evening  of 
ttkb  22d  day  of  April,  1921,  the  de^dant  was 
drirlng  an  automobile  from  Burllngame 
north  toward  San  Prandsoo.  At  the  point 
known  as  Death  Carre,  whidi  la  located  be- 
lew  the  cemeteries  and  between  Burllngame 
and  San  Francisco,  the  car  driven  by  the 
defendant  collided  with  an  automobile  driv- 
en by  Harry  D.  Utter,  and  thereafter  pro* 
ceeded  and  immediately  struck  an  automtf 
blle  driven  by  the  deceased,  Harry  B.  Doty. 
Tie  latter  collision  was  of  sucfa  violence  that 
Doty  was  killed.  The  place  of  the  accident 
is  particularly  dangerdus,  as  may  be  Infer- 
red from  the  name  it  bears.  Eadi  of  the 
drivers  of  eecb  ot  the  machines  lived  in  the 
general  nel^horhood  and  knew  the  danger- 
ens  nature  of  the  spot.  The  accident  occur- 
red about  8  o'clock  in  the  evening.  The 
prosecution  called  as  Its  witnesses  persons 
who  were  riding  in  the  other  machines,  and 
the  defendant  called  as  his  witnesses  per- 
sons who  were  riding  in  bis  machine.  It  will 
snve  no  purpose  to  quote  the  testimony  of 
each  witness,  but  it  may  be  said  that  the  de- 
fendant's witnesses  testified  that  the  de- 
fendant was  driving  on  the  right-hand  side 
ef  the  highway,  at  a  rate  of  speed  variously 
estimated  at  18,  20,  or  25  miles  per  hour: 
that  the  other  two  automobiles  were  very 
dose  together,  and  both  were  golug  down  the 
road  at  a  rate  of  speed  variously  estimated 
at  35  or  40  miles  per  hour.  Of  course,  If  the 
Jury  had  accepted  the  foregoing  testimony 
they  would  have  been  entitled  to  bring  in  a 
verdict  of  not  gnll^.  Their  verdict,  how- 
ever, indicates  that  they  did  not  accept  the 
foregoing  as  being  the  tme  statement  of  the 
CKts. 

The  witnesses  called  by  the  prteecution  tes- 
tlfled  Out  at  the  time  of  the  first  hnpact  and 
else  at  the  time  of  the  second  impact,  the 
Mmdant  was  ^ther  in  the  center  of  the 
road  or  oa  his  left-hand  side;  stmie  of  those 
vUnesBea  i^aced  the  speed  of  the  defendant's 
cu  at  46  miles  an  honr,  and  aome  .iilaotd 


his  speed  as  high  as  00  miles  an  hour ;  those 
seme  witnesses  claimed  that  Utter's  car  and 
Doty's  car,  at  the  time  of  the  acddoit,  were 
traveling  at  a  rate  of  speed  not  exceeding  20, 
2S.  24,  or  26  miles  an  honr.  The  jury  had  the 
right  to  believe,  and  if  It  did  believe,  that  at 
die  time  of  the  accident,  the  defendant  at- 
tempted, In  the  nighttime,  to  make  Death 
Curve  by  driving  on  the  left-hand  side  of  the 
road  at  a  speed  of  45  or  50  miles  an  honr, 
then,  and  In  that  event,  the  defendant  waa 
guilty  of  manslaughter. 

On  the  publication  of  the  foregoing,  the  ap- 
pellant applied  for  a  rehearing.  In  his  pe- 
tition he  set  forth  that  certain  errors  were 
committed  by  the  trial  court  in  instructing 
the  Jury.  The  petition  was  granted  for  the 
purpose  of  allowing  the  appellant  to  present 
his  p<dnts.  As  we  understand  tlie  andellant's 
contentlott,  it  Is  that  tba  trial  oonrt  gave  In- 
siructlens  whlfdi  were  conflicting  and  that 
the  instructions  ot  the  trial  court  stated  to 
the  jury  that  the  defendant  should  be  con- 
victed if  the  decedent  was  killed  1^  reason 
of  (he  "criminal  negligence"  of  the  defend- 
ant, but  thatthetrlal  court  dM  not  define  the 
expression  "criminal  negligence."  Complaint 
la  also  made  that  one  instruction  as  to  the 
proof  was  unfiUr  aa  to  the  def^dant.  The 
instXQctima  glvui  we  have  numbered  for 
convenience  as  follows: 

I.  "I  want  to  say  to  yoa  that  the  driving  of 
an  automobile  upon  the  public  street  or  highway 
under  the  ciroum$tanoe»  ditototed  by  th«  eoi- 
dmce  j»  thii  cNua  was  a  lawful  act  In  other 
words,  it  was  an  act  which  Oils  defendant  or 
any  other  person  had  under  the  law  a  right 
to  do. 

II.  "It  you  are  convinced  to  a  moral  cerUlnty 
and  beyond  a  reasonable  doubt  that  the  defend- 
ant  on  the  occasion  In  question  was  guilty  of 
negligence,  and  you  further  find  to  a  moral  cer- 
tainty and  beyond  a  reasonable  donbt  tiiat  the 
negligence  of  which  he  was  then  and  there  guil- 
ty, if  any,  was  of  crimbial  character,  or,  in 
other  words,  was  criminal  negHgence,  you  will 
in  that  case  return  a  verdict  of  guilty  on  that 
count  as  charged  In  the  information. 

III.  "If  you  are  convinced  to  a  moral  certain- 
ty and  beyond  a  reasonable  doubt  that  he  was 
not  at  the  time  in  question  guilty  of  negligence 
of  any  sort  or  kind,  whatsoever,  and  was  exer- 
cising reaaonaMa  care  and  circumspection  and 
caution  in  the  operation  of  the  aotomoblle,  and 
that  he  was  not  under  the  infinenee  *A  intoxi- 
cating liquor,  you  will,  of  course,  return  a  ver- 
dict of  not  guilty." 

It  was  the  theory  of  the  twosecntlon,  and 
it  introduced  evidwce  tending  to  prove:  (A) 
That  at  the  time  of  the  accident  the  de- 
fendant was  under  the  influence  of  Intoxicat- 
ing liquor,  while  driving  his  auttmobile;  CB) 
that  at  said  time  he  was  driving  on  the  left- 
hand  side  of  the  road ;  (G)  that  immediately 
prior  to  the  accident  he  was  driving  at  a! 
speed  of  41^  or  45  miles  or  SO  miles  per  honr ; 
(D)  that  the  accident  occnrred  about  8  o'dodc 
at  night  <w  a  hilly,  aerpoitine  road,  which  Is, 
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during  the  day  and  night,  traveled  by  raat 
numbers  of  pedestrians  and  Tefalcles,  and,  et 
said  time  and  place,  the  defendant  did  not 
operate  his  car  in  a  careful  and  prudent  [ 
manner  and  at  a  reasonable  rate  of  speed 
having  regard  to  the  traffic  and  use  of  said 
hlffhway.  Under  the  Motor  Vehicle  Act  of 
California  as  amended  (Stats.  1910,  p.  191). 
specification  A,  Is  a  felony  (Id.  {  17) ;  speci- 
fication B  is  a  misdemeanor  (Id.  S  20,  snbd. 
"a";  section  32,  subd.  "a");  spedfleaUon  C 
is  a  misdemeanor  (Id.  i  22,  snbd.  "a" ;  sec- 
tion 32,  subd.  "a")  and  spedflcation  D.  is  a 
misdemeanor  (Id.  |  22,  snbd.  "a" ;  section  S2, 
subd.  "a"). 

In  the  informaUcm  on  which  the  defendant 
went  to  trial  there  were  two  counts.  The 
second  count  charged  the  defendant  as  un- 
der specification  A.  On  that  count  the  Jury 
refused  to  bring  In  a  verdict.  For  the  pur- 
pose of  this  decision  we  will  assume  that  the 
lory  acquitted  the  defendant  thereon,  and 
we  will  not  consider  Intoxication  In  deter- 
mining the  merits  of  this  appeal. 

Section  102  of  the  Penal  Code,  In  effect, 
provides  as  follows:  Manslaughter  is  the 
unlawful  kilting  of  a  human  being  without 
malice.  It  is  Involuntary— in  the  comnUttion 
of  an  wdatpful  act  not  amounting  to  a  felony ; 
or,  manslaughter  Is  the  unlawful  killing  of 
a  buman  being  without  malice.  It  Is  invol- 
untary-^  the  commisHon  of  a  lawful  act 
whl^  might  produ'  c  death  without  due  cau- 
tion and  (drcnmspectlMi, 

[I]  Under  our  statutes  If  the  death  was 
caused  under  spedflcation  B,  G,  or  D,  the 
Jni7  waa  entitled  to  bring  In  a  verdict  of 
guilty  under  the  first  deflnttion  of  man- 
slaughter. In  other  words,  if  one  performs 
an  act  in  a  manna^  exprettty  forbidden  by 
statute  and  thereby  causes  the  death  ot  an- 
other, be  may  be  convicted  under  the  defini- 
tion of  manslaughter  as  firstly  defined. 
State  V.  Campbell,  82  Conn.  671,  077,  7i  Aa 
927,  135  Am.  St  Bep.  293,  18  Ann.  Cas.  236; 
People  V.  Camberls,  297  lU.  4S5.  190  N.  B. 
712 ;  State  t.  C3ark,  99  Or.  628, 196  Pac.  380 ; 
State  V.  Bountree,  181  N.  a  S85,  106  S.  E. 
669,  and  2  B.  G.  1212.  If  one  performs 
an  act  In  a  manner  not  forbidden  by  statute, 
but  in  a  wanton,  reckless,  or  culpable  man- 
ner, and  thereby  kills  another,  he  may  be 
convicted  under  the  definition  of  manslaugh- 
ter as  secondly  defined.  Schultz  t.  State,  89 
Neb.  34,  130  N.  W.  972,  33  L.  B.  A,  (N.  S.) 
408,  Ann.  Cas.  1912G,  495;  State  v.  Ooetz, 
83  Conn.  437,  76  AtL  1000,  30  L.  B.  A.  (N. 
S.)  458,  462;  21  Cyc.  760.  In  Other  words 
every  alleged  act  of  the  defendant  done  In 
the  managfflnent  of  his  car  at  the  time  of  the 
accident  Is  provided  against  In  the  statute 
and  la  made  unlawfuL  Tbla  being  so,  the 
case  Involved  the  doing  of  unlaicful  acts 
and  not  lawful  acts. 

[4]  It  will  be  noted  that  the  Instructtons 
given  by  the  trial  court  were  not  addrsssed 
to  h(UDlcide8  committed  in  the' performance 


of  unlawful  acts.  It  will  be  noted,  at  once, 
that  instruction  I,  which  is  addressed  to 
homicides  committed  in  the  performance  of 
lawful  acts,  is  far  more  favorable  to  the  de- 
fendant than  he  was  entitled  to.  Under  that 
instruction  as  it  Is  worded,  the  Jury  should 
have  brought  in  a  verdict  of  not  guilty.  But, 
by  its  verdict,  it  appears  ttiat  the  Jury  dis- 
regarded the  instruction. 

[f]  Instmctloa  II  deals  with  "criminal  neg- 
ligence." That  expression  is  used  in  those 
Jurisdictions  where  it  has  been  created  by 
statute.  29  Qyc.  424.  Nebraska  la  sucb  a 
stata 

"The  term  'criminal  n^Iigence,*  as  It  is  used 
in"  section  8,  artide  1  of  chapter  72  of  Uie  Com- 
piled Laws  of  Nebraska,  "is  defined  to  be  gross 
negligence.  It  is  such  negligence  as  would 
amount  to  a  flagrant  and  reckless  disregard  of 
her  own  safety  and  amount  to  a  willfid  indiffer- 
ence to  the  injury  liable  to  follow."  Omaba  St 
n.  T.  B.  Co.  V.  ChoUette,  33  Neb.  143,  146,  49 
N.  W.  1114,  1115. 

In  other  words,  criminal  negligence  con- 
sists of  the  commission  of  a  lawful  act,  but 
in  a  culpable,  reckless  manner.  However, 
as  stated  above,  the  performance  of  a  lawful 
act  la  not  involved  in  the  tesuea  in  this  cas& 
It  was  neither  necessary  nor  appn^triate 
that  the  trial  court  should  have  g^ven  in- 
struction No.  II  cmieemlng  criminal  negli- 
gmce.  Having  done  so,  however,  it  was  not 
error  for  the  trial  court  to  omit  to  go  fur^ 
ther  and  define  criminal  n^Il^nce. 

W  Instruction  No.  Ill  is  not  exactly  cor^ 
rect.  The  instruction  would  have  been  In 
better  form  if  it  had  been  worded  as  follows: 

"If  you  are  not  convinced  to  a  moral  certainty 
and  beyond  a  reasonable  doubt  that  he  was  at 
the  time  in  question  guilty  of  negligence  of  any 
sort  or  Idnd,  whatsoever,  and  was  exerdslng 
reasonable  care  and  circumapectlon  and  cautitm 
in  the  operation  of  the  automobile,  and  that  be 
was  not  under  the  influence  of  intoxicating  liq- 
qnor,  yon  will,  of  course,  return  a  verdict  <tt  not 
guilty." 

Such,  undoubtedly,  was  tlie  meaning  .of  the 
trial  court,  and  sudt  undoubtedly  was  ttw 
meaning  wbidi  tbe  Jury  obtained,  because 
the  very  next  sentence  in  the  court's  durge 
was: 

"On  the  other  hand  if  you  entertain  reasonable 
doubt  as  to  whether  he  was  guilty  of  negUgeoce 
of  any  kind  or  character,  whatsoever,  or  as  to 
whether  he  was  under  tbe  influence  of  intoxicat- 
ing liquor,  you  will  in  that  case  give  him  the 
benefit  of  such  reasonable  doubt  and  return  a 
verdict  o!  not  guUty." 

We  find  no  reversible  error  In  the  record. 
The  Judgment  Is  affirmed. 

Weconcnr:  LANODON,  P.  J.;  NOUBSB^  J. 

(^»inioa  of  Supreme  Court  In  Bank  Denying 
Hearli«. 

PBB  CUBIAH.  [7]  The  opinion  of  tbe 
district  court  contains  this  passage: 
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''It  me  pofimiis  an  act  in  a  manner  not  for- 
bidden by  statnte,  bnt  in  a  vanton,  reckleaa,  or 
culp&ble  manner,  and  thereby  kills  another,  he 
may  be  convicted  nnder  the  definition  of  man- 
dani^r  a>  lecondly  defined." 

The  atBtate  (Fen.  Code.  I  192,  subd.  ^  de- 
fines iDTOluntaiy  manslaugliter  of  this  specif- 
ic character  as  the  unlawful  killing  of  a 
buman  beliig>  InTolnntarlly,  bnt  "in  the  com- 
mission of  a  lawful  act  which  might  produce 
death  •  •  •  without  due  caution  aod 
drcumapection."  In  order  to  constitute  this 
kind  of  manslaughter  the  act  may  be  lawful, 
but  It  mubt  be  one  which  might  produce 
death,  and  which  does  produce  death,  and  It 
must  be  committed  without  due  csntton  and 
eircumspection.  The  lack  of  due  caution 
and  circumspection  need  not  go  to  the  extent 
of  being  wanton  or  reddess,  although  it 
ml^t  pos^bly  be  such  as  would  be  defined  as 
culpable.  But  the  word  "culpable"  is  not 
an  apt  description  of  the  Idea  Intended  to  be 
conveyed  by  the  words  "due  caution  and  dr- 
cmnspection."  On  this  subject  see  note  II 
to  the  case  of  Johnson  t.  State  (1902)  61  L. 
R.  A.  277.  This  remark  was  not  necessary  to 
the  decision  of  the  district  court,  and  there- 
fore its  inaccuracy  does  not  require  us  to 
grant  a  rehearing. 

Tb»  petltl(m  for  a  rdiearlng  Is  denied. 

SHAW,  C.  J.,  and  SHURTLEFF,  WIL- 
BUB,  and  I^WIiOR,  JJ^  concur. 


(GT  Cal.  App.  »7) 

JOHNSTON  et  al.  v.  MENDENHALL  et  al. 

(Civ.  4158.) 

(Difltrict  Gonrt  of  Appeal,  First  District,  Divi- 
sion 1.  California.  April  14,  1922.  Hear- 
ing  Denied  by  Supreme  Ckmrt  Jane  12, 1922.) 

I.  EJeotment  ^=969— Dennrrers  to  defenses 
based  OR  entry  undsr  contraot  of  sale  prop* 
•fly  sustalnsd  In  view  of  defense  of  ownership 
and  right  to  possession  as  plaintiff's  part- 
ners. 

In  on  action  in  ejectment,  which  went  to 
trial  on  defendant's  first  defense  denying  plain- 
tiffs' ownership  as  exclusive  tenants  in  common, 
and  alleging  ownership  and  right  of  possession 
in  idaintiffs  and  defendants  as  partners,  de- 
nnrrers  to  defenses  uid  canses  of  action  based 
on  dsfendant's  entry  under  and  fulfillment,  so 
fiur  as  not  prevented  by  plaints'  nonperform- 
ance, of  a  contract  of  sale,  under  wUd)  they 
were  to  have  exclusive  possession,  msnage- 
ment,  etc.,  for  ten  years,  apply  the  entire  gross 
income,  except  salary,  to  the  payment  of  inter- 
est (m  a  note  and  mortgage,  which  they  agreed 
to  discharge  in  payment  of  the  purdiase  price, 
and  reduce  tlie  amount  thereof  at  the  end  of 
such  period  to  a  given  sum,  at  which  time 
provision  waa  made  for  a  division  <tf  the  profits 
between  them  and  plaintUfs,  but  that,  if  they 
Mled  to  pay  as  stipulated,  plaintiff  should  be 


released  txom  the  contract;  and  defendants' 

rights  thereunder,  including  that  of  posses- 
sion, forfeited,  and  that  the  agreement  was 
purely  one  of  purchase  and  sale,  under  which 
the  parties  were  not  partners,  were  properly 
sustained;  the  first  defense  being  sufficient  to 
afford  defendants  full  opportunity  to  present 
their  defenses  of  ownersMp  and  right  to  pos- 
session nnder  the  contract. 

2.  EJsctment  &s>23 — Vendors'  agreement  to 
resell  and  Indemnify  purchasers  for  losses 
from  proceeds  held  not  to  oreate  Interest  la 
land  snffloient  as  a  defense  in  ejeotment. 

Tenders'  agreement  to  pay  purchasers  in 
possession  under  a  contract  of  sale  the  amount 
expended  on  the  land  by  them,  in  consideration 
of  their  remaining  in  possesatmi  and  caring 
for  it,  deapite  losses  alleged  to  bave  been  caus- 
ed by  vendors'  nonperformance,  until  a  sale 
could  be  consummated,  and  to  use  their  best 
efEorts  to  sell  the  land  and  pay  such  sum  with 
interest  from  the  proceeds  did  not  create  an 
interest  in  the  land  which  defendants  could  set 
up  as  a  defense  to  an  action  in  ejectment  but 
merely  an  interest  in  the  proceeds  of  the  sale 
thereof. 

3.  Appeal  and  error  €=>694(l)— Jadgment  ea 
Issne  heM  conoluslve  In  absence  of  evidanee. 

In  an  action  in  ejectment  where  trial  was 
bad  on  an  issne  as  to  defendants'  ownership 
and  right  of  possession  under  a  contract  of  sale 
a  judgment  for  plaintiffs,  In  the  absence  of 
the  evidence,  heid  conclaBive. 

Appeal  from  Superior  Court,  San  Diego 
County ;  O.  N.  Andrews,  Judge. 

Action  by  John  Johnston,  Jr.,  and  another, 
against  Carl  Mendenhall  and  another.  Judg- 
ment for  {dalntifts,  and  defendants  appeal. 
Affirmed. 

IT.  IX  White,  of  Pomona,  and  Glen  M.  Ely, 
of  Los  Angeles,  for  appellants. 

B.  G.  Springer,  of  San  Diego,  for  respond- 
ents. * 

TSUEn,  P.  J.  TUB  action  is  one  In  eject- 
ment brought  to  recover  possession  of  certain 
land  situated  in  San  Diego  coimty  and  known 
as  the  Rlvervlew  ranch.  Plaintiffs,  who  are 
husband  and  wife,  claim  to  be  the  owners 
tn  common  of  the  property  and  entitled  to  its 
pMsession.  Defendants'  ideadlngs  consist  of 
a  second  amended  answer  containing  seven 
different  pleas,  which  Indude  a  denial  of 
ownership  as  alibied,  and  certain  allegations 
which,  It  is  claimed,  establish  equitable  de- 
fenses and  counterclaims,  and  an  -amoidea 
cross-complaint  containing  eleven  allegationB 
which  substantially  set  op  all  the  allied 
equitable  defmses  recited  In  the  rarlons 
defenses  in  the  amended  answer.  Demur- 
rers vrae  sustained  to  the  am^ded  cxoss- 
complalnt  and  to  all  of  the  d^enses  set  up 
in  the  amCTded  answer  exc^  the  flrat  de- 
fense thereof.  This  first  defense  denied 
ownership  tn  plaintiflbi  as  exdusive  tenants  In 
common  and  alleged  ownership  and  rig^t  to 
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imssesBloii  In  both  plalntUb  and  defendants 
as  partners.  It  further  denied  the  all^a- 
tlons  of  the  complaint  as  to  the  wrongful 
withholding  of  possesion  by  defendants,  and 
alleged  rightful  possession  in  them  at  the  time 
of  the  commencement  ot  the  action,  and  it 
also  denied,  as  chained  in  the  complaint,  that 
the  value  ot  the  use  and  occupation  of  the 
premises  was  of  the  sum  of  ISOO  a  month  or 
any  other  sum.  The  case  went  to  trial  upon 
fte  complaint  and  the  first  defense  contained 
in  the  amended  answer.  Judgment  went  for 
plalntlfla  PeCendante  aiq^eal  on  the  judg* 
ment  roU  alone,  and  they  ctmtend  that  the 
trial  court  erred  in  sustaining  donarrers  to 
Tartous  allegatlmis  of  their  amended  an- 
swer and  to  their  amnided  cross-complaint, 
which  pleadings,  th^  assert,  contain  and  ful- 
ly set  forth  complete  1^1  and  equitable  de- 
fuses to  the  actitm  and  vpon  which  they 
have  been  denied  a  trial.  These  defenses,  it 
is  daimedt  aiqtear  in  the  seraith  defense  of 
the  answer  and  are  again  reiterated  in  the 
second  cause  of  action  alleged  In  the  cross- 
complaint. 

The  seventh  defense  of  the  amended  an- 
swer  alleges  the  making  of  a  contract  upon 
February  26, 1919,  with  a  redtal  of  its  terms 
and  the  entry  of  the  defendants  thereunder, 
and  their  fulfillment,  so  far  as  not  prev^ted 
by  plaintiffs,  of  the  contract  It  then  alleges 
the  failure  of  plaintUTs  to  perform,  and  the 
giving  <a  notice  to  than  by  defendants  of  c^ 
tain  losses  which  would  necessarily  follow 
from  a  continuation  of  n(mpertormano&  It 
also  alleges  a  modification  of  the  ctmtract  In 
relation  to  plalntiffi^  duty,  the  continued  fall- 
xae  of  plaintiffs  to  perform  the  agreement  as 
modified,  and  the  consequent  inability  of  de- 
fendants to  make  payments  under  the  coo- 
tract,  with  notice  of  audi  fact  to  plalntlfte. 
A  new  agreement  of  settlement  is  iben.  claim- 
ed  to  have  been  made  wberdi)y  defendants 
were  to  have  and  receive  the  sum  of  (16,000, 
which  sum.  It  is  recited,  they  had  e;:q;>ended 
<m  the  land,  and  it  is  further  alleged  that 
under  this  new  agreement  defendants  were 
to  remain  In  possession  of  the  property  for 
the  purpose  of  farming  and  caring  for  the 
same  for  the  mutual  benefit  at  plaintlfite  and 
d^^dants  until  a  sale  thnwf  could  be  con- 
summated, plaintiffs  agreeing  in  the  mean- 
time to  use  their  best  efforts  to  s^  the  land 
and  out  of  the  proceeds  to  pay  defendants 
the  said  sum  with  interest  thereon  from  the 
.date  of  the  settlement  agreement,  they  being 
unable  to  purchase  defendants'  interests.  De- 
fendants then  allege  that  pursuant  to  this 
settlement  agreement  they  remained  on  the 
land  and  carried  out  their  contract  until  pre- 
vented from  so  doing  by  an  attachment  levied 
by  plaintiffs  In  another  action  upon  the  farm- 
ing tools,  the  nature  of  which  action  the  rec- 
ord does  not  disclose.  Defendants  then  plead 
their  willingness  and  ability  to  carry  out  the 
agreement  except  as  prevented  by  plaintiffs, 
and  claim  that  the  plaintiffs  have  waived 
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their  right  to  declare  any  of  the  agreonents 
forfeited.  The  pleading  thai  ccuicludes  with 
a  prayer  that  plalnti&  take  nottiing  and  that 
it  be  adjudged  that  the  said  agreements  have 
not  been  forfeited  by  defendants,  but  that 
they  are  still  in  full  force  and  ^Cact,  and 
general  relief  Is  asked  for.  The  second  cause 
of  action  of  the  amended  eroas-complalnt  re- 
Iterates  the  matters  alleged  in  the  eerenth 
defense  of  the  amended  answer,  and  thSe 
pleading  cmicludes  with  a  i»ayer  that  the 
agreonent  be  revised  to  show  the  true  con- 
tract listing  betwe»  me  iriaintiffB  and  de- 
fendants and  that  the  contract  as  revised  be 
specifically  enforced,  and  damages  in  the  eom 
of  fSCMNX)  and  g»eral  r^^  are  prayed  for. 
Attadied  to  and  as  an  exhibit  to  defendante* 
amended  cross-comxaalnt  Is  a  omtxact  whldi 
In  substance  shows,  In  addition  to  the  red- 
tala  contained  in  defttidants*  ideadli^  that 
the  ^rtlea  hereto  entered  into  an  agreranent 
of  sale  by  the  terms  of  which  ttie  plalnOfla 
agreed  to  sell  and  the  defendants  agreed  to 
purdiase  a  certain  Interest  In  llie  landa 
here  inv<Aved,  togethw  wltii  water  ris^ts.  for 
the  sum  of  95O.O00L  It  Is  recited  tba«ln  that 
the  land  is  incumbered  with  a  mortgage  tar 
this  amount  and  that  defmdanto  agree  to 
pay  their  purchase  price  by  fully  paying  and 
dladmiglng  the  same  in  accordance  with  the 
terms  of  the  agreemoit  Further  provisions 
show  that  defoidants  were  to  have  fflnduAre 
possesslmi,  management  and  dlrectt<tt  of  the 
property  for  a  tmn  of  ten  years,  during 
which  period  th^  were  to  apply  the  oitlre 
gross  income  <tf  the  property  to  the  payment 
of  Interest  upon  the  note  and  mortgage  and 
certain  other  expenses.  Including  insurance 
and  taxes,  except  the  sum  of  (IBO  per  month 
which  defendant  Cari  Mendenlkall  was  to  re- 
tain as  a  salary.  By  the  terms  thereto  haw- 
ever,  defendants  agreed  In  ai^  event  to  re- 
duce the  amount  of  ^e  mortgage  at  the  end 
of  the  ten-year  period  down  to  the  sum  of 
$10,000,  at  which  time  provlsiui  was  made 
for  a  certain  division  of  the  profits  between 
plaintiffs  and  defendants.  By  the  agreement 
plaintiffs  undertook  to  Install  a  pumping 
plant  upon  the  lands  for  the  purpose  of  irri- 
gating the  same.  The  agreement  further  pro- 
vided that  in  the  event  of  defendants'  fail- 
ure to  pay  the  interest  or  prlndpal,  and  the 
taxes  and  other  operating  expenses  stipulat- 
ed for,  that  plaintiffs  should  be  released 
therefrom  and  that  defendants  should  forfeit 
any  and  all  rights  acquired  thereunder,  in- 
cluding their  right  to  possession,  and  that 
the  agreement  should  terminate;  and  It  also 
contained  a  clause  to  the  effect  that  the 
agreement  was  purely  one  of  purchase  and 
sale  and  that  the  parties  were  In  no  sense 
partners.  It  also  appears  by  the  very  terms 
of  this  contract  that  defendants  were  bound 
to  make  certain  payments  irrespective  of  any 
profit  derived  from  tbe  land,  and  that  their 
rights  under  the  contract  were  declared  to 
depoid  upon  the  ^mpt  and  faithful  per^ 
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fonnance  of  tike  acreement  faUlng  In  wbldi  1  validity  end  tbe  relationship  jot  tbe  parties 


tliey  were  to  torttit  all  rights  acquired  there- 
onder.  Including  their  right  to  innsesslon. 

[1.2]  It  is  manifest,  therefore,  that  the 
demurrers  were  properly  sustained  to  the 
causes  of  action  alleged,  and  the  defenses  re- 
lied upon  in  the  amended  answer  and  the 
cross-cwnplalnt,  as  the  first  defense  of  the 
answer  upon  which  the  case  went  to  trial 
was  suffldent  to  atCord  defendants  full  op- 
portunity to  present  their  defenses  of  alleged 
ownership  and  right  of  poesesslon  under  the 
contract.  The  seventh  defense  alleged  a  ter- 
mination of  the  eonbract  and  tbe  making  of 
a  new  agreement  Whereby  plaintiffs  were 
only  obligated  to  use  their  best  efforts  to  sell 
the  land  and  pay  certain  amounts  to  the  de- 
fendanrs  ont  of  the  proceeds  of  such  sale, 
and  t::r.t  defendants  were  In  the  meantime 
to  remain  in  possession  of  the  proniaes.  As- 
suming the  agreement  to'  hare  been  made  as 
alleged,  it  did  not  purport  to  pass  an  interest 
in  the  land  to  defendants,  but  merdy  an  In- 
terest  in  the  proceeds  arising  from  the  sale 
thereof.  The  alleged  agreement,  thw^or, 
did  not  create  an  Interest  In  land.  Miller  v. 
Lerdo  Land  Co.  (Cal.  Sup  )  108  Pac.  778. 

[3]  Prior  to  proceeding  to  trial  of  the  case, 
defendants,  upon  application  to  the  court 
were  permitted  to  amend  their  second  amend- 
ed answer  and  second  amended  cross -com- 
plaint. By  these  amendments  defendants 
allege  that  durli«  the  season  of  1920  they  In- 
armed plaintiffs  that  they  bad  suffered  loss- 
es and  would  be  unable  to  comply  with  the 
provisions  of  their  contract,  and  that  there- 
apon  i^Intiffs  and  d^endants  entered  l^to 
an  arrangonent  of  settlement  by  the  terms  of 
whldi  defendanta  aoiulied  certain  Interests 
In  the  land  to  the  extent  ot  VUMKtO;  and  that 
plaintllh  were  to  use  their  best  efforts  to 
effect  ft  sale  of  Oie  aame  and  frcm  the  pro- 
ceeds  thereof  were  to  pay  to  defendants  the 
sum  mentioned.  Tbey  farther  alleged  that 
tbe  defendants  In  the  meantime  were  to  re- 
main In  posac— ion  and  care  for  the  land, 
and  that  pursuant  to  this  agreement  defend- 
ants did  BO  remain  in  possession  until  pre- 
vented by  plaintiffs,  who  caused  an  attach- 
ment to  be  levied  on  the  farming  Implements. 
This  amendment,  given  its  most  favorable 
interpretation,  merely  shows,  as  does  tbe 
agreement  In  the  second  amended  answer, 
that  the  original  contract  was  terminated, 
and  if  we  assume  the  allegations  to  be  true, 
th^  slmiAy  attempt  to  set  up  a  legal  inter- 
est in  tbe  land,  and  tbe  allegations  therefore 
have  no  more  force  and  effect  than  those 
contained  in  the  first  defense  of  the  amended 
answer,  which  alleged  ownership  and  right 
of  possession.  Trial  having  been  had  upon 
this  tssne,  the  Judgment,  In  the  absence  of 
evidence,  is  conclusive  up<m  this  question. 

Tbe  additional  defoises  of  the  amended 
answer  and  croes-complaint  deal  with  the 


under  tbe  contract;  and  do  not  naolre  con- 
sideration. 

From  what  we  have  said  it  f<^ow8  that 
the  orders  and  judgmmt  should  be,  and  they 
are,  hereby  affirmed. 


We  concur: 
QAN,  J. 


BIOHABDS,  J.;  KBiBRI- 


(G7  Cal.  App.  413) 

IRRIQATED  VALLEYS  LAND  CO.  OF  CAU 
IFORNIA  V.  ALTMAN  et  aL   (CW.  2419.) 

{District  Conrt  of  Appeal,  Third  District,  Oal- 
Ifonda.  April  24,  1922.) 

1.  Watara  aid  water  0Daraas«»ISft</2(2)—ev- 
Idiioe  Held  to  sappert  AailHi  •■tttllao  <^ 
fsadaat  ta       of  water. 

In  an  action  to  restrain  defendants  from 
appn^riatiiif  the  water  from  a  certain  dltdi, 
evidence  fceld  to  support  findings  entitling  de* 
fendants  to  the  nse  of  the  water. 

2.  Corporations  «=s>4IO— Secretary's  powers  at 
to  dispesttlen  of  lands  and  oenoemltant  rights 
held  oeextenslve  with  those  of  oerporatloa. 

Where  the  secretary  of  a  corporation  or- 
ganized to  buy  and  sell  land  was  vested  with 
power  to  sell  and  develop  its  lands  and  water 
rights,  and  by  apedal  act  of  tbe  directors  was 
also  made  sales  agent  and  manager  with  power 
to  sell  its  lands,  so  far  ta  authority  to  dispose 
of  its  lands  and  concomitant  rights  was  con- 
cerned, his  powers  were  coextensive  with  thosn 
of  the  eorporati<m. 

8.  Corporatioaa  dBa^lO-flevad  ^  aeoratary'a 
aot  teadlag  to  pronote  aathorliad  batiaesa. 

Where  a  corporation's  business  was  buying, 
selling,  and  Improving  farm  lands.  It  was  witUn 
the  anthority  of  its  secretary,  with  plenary 
power  to  give  an  adjacent  landowner  the  priv- 
ilege of  nsing  the  company's  water  to  improve 
his  crops,  and,  as  this  was  an  appropriate 
means  of  promoting  the  authorized  business  of 
the  eompai^r,  it  was  bound  by  its  oflicer*8  acL 

4.  Waters  aad  water  eoarste  «a>157— A  parel 
llomaa  aated  oa  to  ate  water  held  braveea- 
Me. 

Where  licensee  began  to  use  .water  from 
an  irrigation  company's  ditch  under  a  parol 
license,  and  at  the  suggestion  of  the  company 
had  spent  money  in  purchasing  thiis  land  from 
a  third  par^  and  preparing  it  to  nse  the  com- 
pany's water,  the  Uceose  was  Inrevocable. 

5.  Waters  aad  water  ooarsse  «=9l54(i)— Ir- 
rsweoaWe  ileease  te  aao  mter  lieM  a  right 
apparteaaat  to  tke  lead. 

Where  the  present  owner's  predecessor  in 
interest  had  obtained  an  irrevocetde  license  to 
water  the  land  from  an  irrigation  company's 
ditch,  a  contention  that  the  present  owner  had 
made  no  expenditures  on  the  company's  rep- 
resentation, and  hence  was  not  entitled  to  use 
the  water,  was  unsound,  for  when  the  present 
owner's  predecessor  in  interest  acquired  an  ir- 


ji        other  oasM  m*  same  topic  and  KBT-HUKBXB  In  all  Key-Numbsrad  Olgwts  aad  IndezM 

207P.-26 


Digitized  by  Google 


402 


207  PAOinO 


BBPORTER 


(OaL 


revocable  Heense  it  became  a  right  appurtenant 
to  the  lasd.- 

S.  Waters  and  water  ooarees  «=>I57— Irriga- 
tion company,  by  failure  to  protect  against 
use  of  water,  recognized  validity  of  ortglnaJ 
license. 

Where  an  irrigation  company  remained  si- 
lent for  years,  although  it  had  knowledge  that 
the  present  owner's  predecessor  in  interest  bad 
used  tbe  eompany's  water  on  his  land  and 
the  preeent  owner  bad  and  was  continuing  to 
uae  the  company's  water,  tbe  company  by  its 
conduct  recognized  the  validity  «(  tbe  original 
license,  as  quiescence  is  tantamoont  to  acqul- 
eacence. 

7.  Estoppel  «=a52— Nature  of  estoppel  stated. 

Where  a  person  by  bis  conduct  induces  an- 
other to  believe  in  tbe  existence  of  a  particu- 
lar state  of  facts  and  tbe  otber  acts  tbereon 
to  bis  prejudice,  tbe  former  Is  estopped  as 
against  tbe  latter  to  deny  that  tbe  atat*  of 
facts  does  not  in  truth  exist. 

8.  Waters  and  water  oourees  «=>I3&— Profest 
to  tenant  does  not  prevent  landlord  from  ai^ 
quiring  against  irrigation  company  easement 
to  use  water  by  estoppel. 

A  protest  by  an  irrigation  company  against 
tbe  apikropriation  of  water  for  certain  lands 
made  to  a  tenant  does  not  break  tbe  operation 
of  an  estoppel  against  tbe  company  to  deny  tbe 
right  of  tbe  landlord  to  use  tbis  water. 

9.  Waters  and  water  oourses  •ft=»l38— Continu- 
ous use  for  five  years  gave  easement  by  pro- 
scription. 

Where  after  defendant's  predecessor  in  in- 
terest had  notified  plaintiff  irrigation  company 
that  be  proposed  to  use  water  from  plaintiff's 
ditcb,  and  that  plaintiff  omld  not  stop  Urn,  and 
tbere  was  a  continuous  use  of  tbe  water  onder 
a  claim  of  rigbt  for  a  period  of  more  than  five 
years,  a  finding  tbat  defendant  acquired  title 
to  an  easement  to  use  tbe  water  bj  prescrip- 
tion was  antboriied. 

10.  Waters  and  water  oonrses  «=»137  — Usa 
oontlnuous  within  presorlptloa  rule^  whara  w&> 
tor  used  as  often  as  necessary. 

Wbere  one  claiming  an  easement  naea  it 
as  often  as  it  is  laecessary  fOr  bim  to  do  so, 
tbe  lue  is  generally  beld  to  be  eontinnous,  and 
tbis  Is  particulaTly  true  with  reference  to  ease- 
ments connected  with  irrigation. 

1 1.  Waters  and  water  courses  «S=>I38— Right  to 
use  water  both  under  Irrevocable  license  and 
under  eastmeat  by  preaorlptiaa  not  Inooialst- 
ent. 

In  an  acUon  by  an  irrigation  company  to 
restrain  defendant  from  using  ita  water,  tiere 
is  no  inconsistent^  between  defendants'  dalma 
of  a  right  to 'appropriate  the  water  under  an 
Irrevocable  licenae  and  a  rigbt  to  appropriate 
tbe  water  under  an  easement  by  prescription. 

Appeal  from  Superior  Court,  Tolo  County; 

W.  A.  Anderson,  Judge. 

Action  by  the  Irrigated  Valleys  Land  Com- 
pany of  CallftHiiia  a^luBt  D.  J.  Altman 


and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Dudley  D.  Sales,  of  San  Frandaco,  for  ap- 
pellant 

A.  O.  Huston  and  Harry  I*  Huston,  botli 
of  Woodland,  tor  respondents. 

HART,  J.  The  plaintiff  instituted  this  ac- 
tion for  the  purpose  of  seciiriDg  a  decree 
perpetually  enjoining  and  restraining  the  de- 
fendants from  using  a  certain  ditch,  known 
as  the  "Hungry  Hollow  IMtch"  and  the  right 
of  way  over  which  said  dltdi  trav^ses  and 
which  is  the  property  of .  the  plaintiff.  Tbe 
alleged  wrongful  use  of  said  ditch  by  the 
defendants  consists  of  the  "diversion  of  wa- 
ter from  said  ditch  and  through  an  ir- 
rigating canal  which  connected  with  the 
same  and  extended  to  a  certain  piece  of  real 
property  owned  by  defendant,  Schauw,  and 
leased  by  the  defendant,  Altman."  Said 
real  proper^  unbraces  180  acres,  and  for  tbe 
sake  of  convenience  will  hereinafter  be 
fwred  to  aa  "the  160-acre  tract." 

The  amended  complaint  sets  out  in  detail 
the  acts  of  the  defendants  constituting  tbe 
alleged  wrongful  diversion  of  the  water  from 
said  ditch.  The  answer  to  said  complaint  de- 
nies specifically  the  averments  thereof  and  al- 
so sets  up  a  number  of  Q>eclal  defenses  which 
may  be  stated  In  substance  as  follows :  (1) 
That  plaintiff  Is  estopped  from  denying  tbat 
defendants  have  the  right  to  the  use  of  said 
ditdi  and  ri^t  of  way  because  of  tbe  repxe- 
sentation  by  plaintiff  to  the  predecessor  In 
interest  ot  defendants,  one  William  CBian^, 
prior  to  Ibe  purcbase  of  said  tract  by  said 
Chan^,  that  tbe  r^t  to  tbe  use  of  said 
ditch  and  rii^t  of  way  would  bectnoe,  upon 
said  purchase  by  said  CSian^,  apportount 
to  said  tract,  end  that  he  could  cmji^  said 
uae  wltbout  cost;  tbat  said  Oianey  tbere- 
npm  purchased  Uie  said  IBO-acre  tract  on  the 
foltb  of  said  r^oesentatimis  and  eq;>ended 
mon^  in  omstructing  ditches  and  ^"eparing 
said  tract  for  cultivation ;  and  in  connecdmi 
with  this  latter  averment  it  is  further  al- 
leged tbat  tbe  defimdants  and  their  predeces- 
sors in  Intwest  have  used  said  dibcb  and 
right  of  way  under  a  Ucenae  and  with  tbe 
consent  of  plaintiff,  and  "relying  upon  said 
license  and  eonsmt  have  Bp«it  money  in  tbe 
construction  of  irrigating  ditches  and  In  pre- 
paring said  land  for  cidUvaUon" ;  ^  tbat 
tbe  ovnws  of  said  1604cre  tract  were  glv&Ck 
tbe  right  to  use  said  ditch  and  rigbt  of  way 
tor  tbe  purpose  of  obtaining  water  with 
which  to  Irrigate  said  tract  in  an  instru- 
ment whereby  the  rigbt  of  way  for  said  ditch 
was  granted  to  tbe  i^intlff  company  by  the 
Banlc  of  Woodland;  that  *'at  the  time  de- 
fendants' predecessor  In  interest  purchased 
the  160-acre  tract,  plaintlfl  represented  tbat 
said  tract  was  contiguous  to  tbe  said  ditch, 
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tnd  now  the  plaintiff  Is  estopped  to  deny  tbe 
troth  of  said  statement"  The  rlsht  of  the 
defimdants  to  an  easonent  In  said  ditch  and 
rl^t  of  way  by  prescription  la  also  set  up. 

The  cause  was  tried  by  the  court  sitting 
without  a  Jury  uiwn  the  amended  complaint 
and  the  answer  thereto,  and  the  court  tbere- 
Qpon  filed  its  findings  of  fact  and  conclusions 
of  law.  uidioldlng  the  special  defenses  of  the 
defendants,  and  rendered  and  caused  to  be 
entered  Judgment  acctwdlngly.  The  appeal  is 
by  tbe  plaintiff  from  said  Judgment  under 
0ke  alternative  mefliod. 

The  gmeral  eontentton  of  tbe  appdlant  la 
that  certain  findings  are  not  supported  by 
Uie  evidence,  and  also  that  the  conduatons  of 
hw  are  inconsistent  wltb  the  findings  ot  fact 
As  to  tbe  totter  ^posttlm,  the  contention 
Is,  In  effect  that  cotaln  findings  vital  to  the 
Judgment,  ccnicedlng  that  they  are  bottomed 
by  sufficient  evidratla^  so^rt  do  not  war- 
rant the  eoncluidons  of  law  deduced  th«%- 
fnnt  tbe  court  btiow.  In  otlter  words,  it 
Is  daimed  that  admitting  that  the  focts 
embraced  within  these  findings  are  true  the 
trial  court  made  an  erroneous  application  of 
tbe  law  thereto. 

Tlie  defendant  Sc^aiqn*  to  the  owner  of 
the  IQtHiere  tract  and  ftna  defendant  Alt- 
man  tbe  lessee  thereof.  The  said  160-8cre 
tnu:t  does  hot  border  upon  the  dltdi,  but 
adjoins  on  tbe  weet  what  is  known  aa  the 
"Foster  Land,"  which  does  abut  upon  the 
dUdL 

[1]  Tbe  idalntUP  was  organized  as  a  cor- 
pinatlon  In  tbe  month  of  October,  1909,  from 
vhlc^  time  uninterruptedly  down  to  the  date 
of  the  trial  one  William  ifetmer  was  presl- 
den  thereof.  Qiarles  J.  Cox,  Jr.,  became 
the  secretary  of  the  corporation  at  or  about 
the  time  of  its  organization,  and  held  and 
discharged  the  duties  of  that  office  down  to 
and  including  the  year  1912.  In  this  con- 
nection It  should  be  stated  that  there  were 
two  persons  officially  associated  with  the  cor- 
poration by  the  name  of  Charles  J.  Cox; 
they  being  father  and  son.  The  former  was 
a  director  of  the  plaintiff.  Tt  should  further 
be  stated  that,  during  the  time  be  was  secre- 
tary of  plaintiff,  Charles  J.  Cox,  Jr.,  was 
engaged  in  the  general  real  estate  business 
In  the  dty  of  San  Francisco  under  the  name 
of  Cox  &  Co.  Upon  its  organization  the 
plaintiff  adopted  by-laws  for  the  government 
thereof  and  its  business.  Section  8  of  article 
10  of  said  l^-laws  provided : 

"It  will  be  the  duty  of  the  secretary  to  ne- 
gotiate all  contracts  for  tbe  purchase  of  lands, 
water  [rawer  and  water  rights;  to  Buperviae 
tbe  development  and  improvement  of  all  lands 
beloDging  to  the  corporation,  and  to  form  and 
draw  plans  for  the  snbdlviaioii,  general  soper- 
viflion  and  sale  of  lands,  and  to  generally  snper- 
viae  the  aale,  parduue,  development  and  mar- 
keting of  the  lands  of  the  corporation," 

The  plaintiff,  In  the  year  1010,  purchased 
from  tbe  bank  ot  Woodtond  m  8,000-acre  tract 
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of  land,  situated  in  Yolo  county,  having  In 
view  the  subdividing  of  said  tract  Into  small- 
er farms  and  putting  the  same  as  so  sub- 
divided on  the  market  for  sale.  In  the  month 
of  September  of  said  year  1910  (probably  at 
the  time  that  the  tract  referred  to  was  ac- 
quired by  the  ptolntitOf  the  said  Bank  of 
Woodland  granted  to  i^aintlff  a  rl^t  of  way 
for  a  ditch  {  tbe  purpose  of  tbe  construction 
of  which  was  to  divert  water  from  Cache 
creek,  In  said  connly,  to  the  tract  ot  tond 
menttoned,  tbe  right  to  tbe  use  of  so  much 
wat«  as  might  be  necessary  for  said  par* 
pose  or  as  mlgtU;  be  convenloitly  pmnltted 
to  be  used  therefcv  having  been  granted  to 
Oie  plaintiff  by  tbe  Tolo  Water  &  Power 
Company.  Among  the  cov«iant8  contained 
In  the  Instrument  granting  said  right  of  way 
to  plaintiff  was  the  following : 

"It  being  further  agreed  and  understood  that 
the  owners  of  land  now  contignoas  to  said 
right  of  way,  and  each  of  them,  sliall  have  tbe 
right  to  the  use  of  said  ditch  for  the  pnrpose 
of  conveying  water  therein  for  the  irrigation 
of  their  land,  sDch  use  to  be  free  to  them  and 
to  each  of  them." 

Hie  plaintiff  commenced  the  construction 
of  a  ditch  over  said  right  of  way  In  the  year 
1910,  shOTtly  after  the  grant  to  It  of  said 
right  by  the  Bank  of  Woodland.  "Hie  said 
ditch  taps  Cache  creek  at  a  point  opposite 
the  town  of  Capay,  in  Tolo  coimty,  and,  hav- 
ing been  completed,  rtms  in  a  northeasterly 
direction  for  a  distance  of  about  dx  miles, 
where  It  reaches  the  tract  of  land  already 
referred  to  as  having  been  acquired  by  the 
plaintiff  from  the  said  Bank  of  Woodland. 
Said  ditch  is  designated  and  known  as  the 
"Hungry  Hollow  Ditcb**  and  Is,  in  point  of 
fact,  a  part  of  the  Irrigating  system  of  tbe 
Yolo  Water  &  Power  Company. 

On  November  15,  1909,  Charles  J.  Cox, 
Jr.,  secretary  of  the  plaintiff,  addressed  a  let^ 
ter  to  one  William  Chaney,  then  residing  In 
HolUstw,  Cal.,  i»-oposing  to  secure  for  talm 
the  160-acre  tract  In  questicm.  Hto  letter 
reads: 

"Dear  Will:  Inclosed  you  will  find  a  small 
diagram  of  the  land  belonging  to  the  Irrigated 
Valleys  Land  Company,  showing  the  ditches  in 
proximity  to  Cache  creek.  The  company  is 
building  these  ditches  now,  snbdividing  this  big 
8,000-acre  tract  into  small  farms  and  selling 
it  for  fl25  per  acre.  The  two  pieces  marked 
red  on  this  map,  consisting  of  131  and  lt>0 
acres,  respectively,  adjoin  our  land  and  come 
under  oar  ditch.  I  secured  a  contract  on  these 
two  pieces  Saturday,  at  $65  an  acre,  as  the 
owner,  who  Is  not  a  resident  of  tMs  neighbor- 
hood, does  not  know  ot  the  improvements  going 
on  there.  It  Is  fine  rich  soil,  and  worth  $160 
an  acre  under  diteh;  anybody  buying  this  now 
will  get  the  Iwnefit  of  the  ditches  for  nothing. 
The  land  company  have  aU,  they  can  handle, 
and  I  would  like  to  have  some  friend  of  mine 
buy  this  property.  Would  like  to  have  you  go 
ap  and  see  it  this  week,  and  hope  to  hear  from 
you  at  your  earliest  convenience." 
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CAaney,  tratlfylng  as  a  witness  for  the  de- 
fendant, said  that  upon  receiving  the  above 
letter,  he  wrote  to  Mr.  Cox  and  asked  him  to 
give  him  further  Information  with  regard 
to  the  IdO-acre  tract ;  that  Oox  later  vial  ted 
him  at  his  house,  and  asked  him  to  go  with 
Mm  (Oox)  to  see  the  land,  and  the  witness 
oonaented  to  and  did  do  so. 

"After  inspecting  the  land,"  proceeded  Ghan- 
eTi  "Cox  told  me  if  I  bought  It  1  could  use  the 
company'B  ditches,  and  that  he  wanted  me  to 
put  out  alfalfa,  and  he  said  it  would  be  an  ad- 
vertisement for  them  and  help  sell  their  prop- 
erty." 

Cox  further  Informed  witnesa  that  he  iOox) 
was  (he  secretary  and  manager  of  the  plain- 
tiff. Acting  upon  the  statements  and  repre- 
sentatlons  made  by  Cox,  Chanegr  bou|^  the 
mrofterty  on  the  day  that  be  had  the  con- 
versation with  the  former.  He  testified  that 
he  would  not  have  bou^t  the  pnq^wty  If  he 
had  known  or  thought  that  he  could  not 
have  Irrigated  U.  He  farther  stated  that 
he  had  often  seen  Cox  In  and  about  the  prop- 
erty  that  he  bou^t  in  the  company  of  pro- 
qiective  pnrdiasers  of  the  sobdlvlsions  of 
Oie  plaintiff's  tract  The  witness  said  that 
after  he  purt^ased  the  inroperty  he  had  a 
conversation  with  Cox  about  mapping  the 
160^ ere  tract  as  part  of  the  lands  of  the 
Woodland  tract*  and  that  Cox  subsequently 
"Edtowed  me  a  map  like  this  (a  map  being  In 
the  possession  ot  the  witness  at  the  time  he 
was  testifying),  and  he  said  he  bad  mapped 
that  out  and  had  marked  it  'sold'  in  order 
to  help  the  sales  of  the  rest  of  the  property." 
The  witness  testified  that  after  purchasing 
and  taking  possession  of  the  land — ^In  the 
fall  of  1910 — he  proceeded  to  prepare  40 
acres  of  it  for  the  raising  ot  alfalfa,  and 
tbut  be  seeded  the  land,  built  some  laterals, 
and  used  the  ditcb  in  question  for  the  pur- 
pose of  irrigating  the  portion  of  the  land  so 
utilized.  In  the  fall  of  1911  he  planted  to 
alfalfa  an  additional  80  acres,  and  expended 
the  sum  of  $66.25  in  putting  a  bulkhead  Into 
the  main  ditch  and  also  $50  to  make  a  bulk- 
head in  the  lateral  ditch,  which  he  dug  to 
carry  the  water  from  the  main  ditch  to  his 
tract.  Altogether  be  expended  approximately 
$200  In  making  preparation  for  the  use  of  the 
water  upon  his  land.  In  addition  to  this 
It  cost  him  about  $10  per  acre  to  prepare 
the  soil  for  the  growing  of  alfalfa  and  tbe 
seeding  of  the  same.  He  testified  that  he 
commenced  Irrigating  from  the  ditch  in  the 
year  1911,  and  also  used  water  from  the  ditch 
t<a  the  same  purpose  in  tbe  year  1012,  and 
that  there  was  no  objection  voiced  against 
bis  use  of  the  water  from  the  ditch  by  any 
one  connected  with  tbe  plaintiff  until  the 
year  1912,  when  he  received  a  letter  dated 
August  3l8t  of  that  year  from  plaintiff.  In 
which  it  notified  him  that  tbe  cnnpany 
protested  against  his  use  ot  the  water  from 


the  ditch  of  tbe  conpany,  and  laformed  him, 
that— 

"The  Irrigated  Valley  Lands  Company  reeog- 
oises  no  right  in  yon,  or  any  right  as  appurte- 
nant to  your  land,  to  obtain  water  throui^  the 
company's  dittA,  or  any  ditch  which  connects 
with  said  ditdi.  There  is  not  sufficient  water 
to  irrigate  tbe  \aadt  adjoining  said  ditch,  with- 
out considering  lands  adjacent  thereto." 

Upon  receiving  said  letter,  Chancy  called 
on  W.  0.  Wallace,  who  bad  control  for  the 
company  ot  the  distribution  ot  the  water 
Sowing  Into  and  through  the  Hungry  BcUow 
dltdi,  and  said  to  Mr.  Wallace  that  he  had 
received  tbe  letter  referred  to,  and  that  tixat 
letter  stated  that  there  was  not  sufficient  wa- 
ter to  accommodate  the  company's  lands  and 
bis  land  also,  but  that  Wallace,  nererOidee^ 
turned  the  water  Into  the  defendanVs  dttdL 
The  witness  testifled  that  he  had  a  ctmTnsa- 
tlon  with  0.  J.  Oox,  Sr.,  and  a  Vx.  Wagner 
after  he  had  pnrchased  the  land  thnn^  the 
former's  son.  On  that  occasltm  Cox,  Sr.,  wlie 
represented  hims^  to  Obaney  as  being  a  di- 
rector ot  the  plaintiff,  and  Mr.  Wagnw,  while 
not  directly  tiling  him  that  he  could  nss 
the  water,  said  to  him  that  they  were  anx- 
ious that  he  should  put  Ua  land  Into  ah 
fatfa  a»  aoon  as  possible.  From  the  gen- 
eral trend  of  the  convarsation  with  Oox,  Sr., 
the  witness  nnd»8tood  that  said  Cox  intend- 
ed that  he  should  use  the  water  upcat  Ida 
land. 

Okaney  entered  into  an  agreement  for  the 
sale  of  the  land  on  the  21st  day  of  Novem- 
ber, 1912,  to  Frank  Galentlne.  Oalentine  on 
the  16th  day  of  August,  1913.  assigned  his 
contract  with  caianey  for  the  purchase  of  the 
land  to  W.  E.  Joerger.  On  the  ^th  day  of 
December,  1917,  Chaney  and  Joerger  joined 
in  a  deed  conveying  the  land  to  the  defendant 
Schaupp. 

W.  C.  Wallace,  heretofore  mentioned  as 
the  man  In  charge  of  the  distribution  of  the 
water  of  the  Hungry  Hollow  ditch,  testifled 
that  he  distributed  water  to  Chaney  during 
tbe  years  1911  and  1912  and  to  Joerger, 
while  the  latter  was  in  possession  of  the 
land,  during  the  yeeirs  1913,  1914,  and  1915. 
He  also  furnished  water  to  Galentlne  when 
he  was  in  possession  of  tbe  land.  The  de- 
fendant D.  J.  Altman  testified  that  he  bought 
property  near  tbe  land  In  question  In  the 
year  1913,  and  was  in  a  position  at  all  times 
thereafter  where  he  could  observe  operations 
on  tbe  160-acre  tract  after  It  had  been  pur- 
chased from  one  Schultz  by  William  Chaney. 
He  stated  that  the  land  had  been  irrigated 
from  the  ditch  during  the  yean  ICll  and 
1912.  and  that  In  1913  he  took  possession  of 
the  160-acre  tract  under  a  lease;  that  be 
knew  Oiat  the  land  had  bem  Irr^ted  ixtm 
the  water  flowing  thronj^  the  Hungry  HcO- 
low  dltdb  from  the  year  1011  to  ttie  year 
1018,  inclusive.   He  was  particularly  asked 
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ff  tiie  laDd  was  Irrigated  In  the  year  1016, 
aad  be  replied  tbat  It  was,  and  that  be  saw 
the  water  on  the  land.  He  stated  that  a 
pumping  plant  was  installed  on  the  100-acre 
tract,  but  tbat  enough  water  to  irrteate 
the  land  could  not  be  obtained  from  that 
Koree,  and  tbat  the  land  was  always  irri- 
gated by  water  obtained  from  the  Tolo  Wa- 
ter &  Power  Company  and  flowing  through 
the  main  dltdi  in  question.  The  pumping 
plant  was  finally  abandoned  and  the  engine 
sold.  During  the  time  that  he  was  In  pos- 
iesslon  of  the  land  he  stated  that  no  one  In- 
terposed any  objectlm  to  the  use  of  the  wa- 
ter from  the  ditch  until  just  prior  to  the 
commencement  of  this  action,  when  be  re- 
ceived a  letter  from  the  company,  protest- 
ing against  further  use  of  the  ditch  by  him. 
He  also  specified  the  number  of  different  oc- 
caeions  In  each  year  on  whldi  the  i>ortlon 
of  tbe  160-acre  tract  wbldi  was  under  cultl- 
ratlon  was  Irrigated  from  tbe  water  of  tbe 
ditch. 

Uetzner,  president  of  the  plaintiff,  testl- 
fled  that— 

Tlie  company  never  "entered  into  any  agree- 
ment with  the  owner,  or  purported  owner,  of 
this  ItjO-acre  tract  in  reference  to  the  use  of 
water  thereon  taken  from  the  Hungry  Hollow 
dltch.- 

He  stated  Okat  he  had  no  knowledge  of 
tihe  dtvoBkn  of  Oie  water  from  the  ditch  to 
the  160-acre  tract  nntU  a  abort  time  prior  to 
August  81, 1912,  wba  the  company  addressed 
to  Cbaney  the  letter  heretofore  r^erred  to, 
dedarti^  that  the  company  recognised  "no 
Tttht  in  Ghaney  or  any  rlg^  as  appnrtenant 
to  his  land"  to  obtain  water  Umm^  the 
company's  dltdi  or  any  ditch  connected  with 
said  ditch :  that  he  had  no  knoirtedce  tliere» 
after  of  tbe  use  of  said  water  by  CSian^  or 
any  of  his  successors  in  Interest  xmtll  some 
time  In  1918,  wboi  it  was  learned  by  tbe 
company  ttiat  the  defendant  Altman  was  dl- 
rertlng  water  to  said  160«cre  tract  from  tbe 
dltcb,  and  had  dlTcrted  water  from  the 
ditch  to  tbe  said  160-acre  tract  In  the  year 
1917;  that,  upon  learning  this,  the  cnnpany 
addressed  a  letter  to  Attman,  protesting 
against  the  talcing  of  any  water  from  the 
main  canal  of  said  company,  and  diverting 
the  same  to  the  lOO-acre  tract  In  question, 
and  fltatlng  to  him  that,  unless  he  ceased  so 
taking  and  using  said  water,  legal  steps 
would  be  taken  by  tbe  company  to  prevent 
him  from  further  so  diverting  and  using  the 
same.  Metzner  testified  that  the  company  re- 
ceived no  written  reply  to  the  letter  addressed 
to  Cbaney,  under  date  of  August  31,  1912, 
but  said  that  about  a  week  or  ten  days  after 
sending  eald  letter  to  Cbaney,  he  (Metzner) 
went  to  what  Is  known  as  tbe  "Home  Ranch" 
of  the  company's  lands  In  Tolo  county,  and 
Oiat  be  there  met  Cbaney;  that  Cbaney,  ad- 
dressing him,  said;  "I  got  your  letter,  and 
I  propose  to  use  the  wat»,  find  you  can't 
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stop  me."  Tike  witness  said:  "As  far  as  I 
know,  Afr.  Cbaney  never  continued  to  make 
an  attempt  to  use  it."  A  letter  wrlttm  by 
G.  D.  Pariah,  a  tenant  in  poeae8fli<m  of  the 
160-acre  tract,  under  date  of  May  20,  1910, 
was  received  by  the  company,  and  therein 
Parish  asked  tbe  permission  of  tbe  company 
for  the  use  of  water  to  "wet  a  piece  of  grain 
and  alfalfa"  on  said  land.  This  letter  was 
introduced  In  evidence  and  Metzner  said 
that,  while  no  written  reply  was  made  there- 
to, he  later  visited  the  properties  of  the  com- 
pany and  there  met  Mr.  Pari^  and  said 
to  him  tbat  tbe  company  could  not  furnish 
taim  water  at  tbat  time.  Metzner  further 
testified  tbat  O.  J.  .Cox,  Jr.,  under  tbe  firm 
name  of  Cox  &  Co.,  was  made  tbe  selling 
agent  of  the  lands  of  the  plaintiff.  This 
agency  existed  while  said  Cox  was  still 
secretary  of  the  company. 

G.  D.  Parish  testified  for  the  plaintiff  In  re- 
buttal tbat  be  bad  tbe  160-acre  tract  leased 
during  the  years  1916  and  1917;  tbat  he 
did  not  use  the  water  on  tbe  premises  In 
1916.  but  did  irrigate  from  the  ditch  in  tbe 
year  1917.  He  stated  that  be  did  not  have 
any  alfalfa  in  1916  because  he  had  no  water. 

It  should  also  be  stated  tbat  It  was  shown 
that  tbe  distribution  of  tbe  water  was  con- 
trolled by  an  employee  of  the  plaintiff,  and 
tbat  said  employee  generally  used  his  own 
Judgment  as  to  tbe  turning  In  of  tbe  water 
upon  the  various  i^eces  of  land  wbldi  used 
the  water  from  the  Hungry  Hollow  ditch. 

l%e  above  statement  represmts  substan- 
tially all  the  Important  testimony  rec^ved 
at  tbe  trial. 

The  findings  are  not  of  spe<dfic  facts,  but 
are  general  in  fom,  dedarlng  that  tbe  al- 
legations (tf  the  answer  are  true  and  those  of 
tbe  cmnplalnt  nntnie:  As  we  have  seen, 
the  answer,  besides  specific  denials,  sets  up  the 
several  different  and  distinct  special  defenses 
above  referred  to,  and  sets  out  with  particu- 
larity the  facts  upon  which  each  is  found- 
ed. It  follows  that  all  of  the  material  facts 
so  alleged,  as  wen  as  those  facts  which  were 
brought  out  by  the  evidence  in  support  there- 
of, are  comprehended  within  the  findings  or 
were  found  to  be  true  by  tbe  court,  viz.: 

(1)  That  the  grant  of  the  right  of  way  for 
the  dltcb  to  the  plaintiff  by  tbe  Bank  of 
Woodland  also  specifically  granted  to  tbe 
owner  of  "land  now  contiguous  to  said  right 
of  way"  the  right  to  the  use  of  said  ditdi 
for  the  purpose  of  conveying  water  therein 
for  tbe  lrrlgatl(m  of  their  lands,  "such  use 
to  be  free  to  them  and  to  each  of  them." 

(2)  Tbat  Cox,  Jr.,  was,  at  the  time  of  the  piir- 
chase  of  the  160-acre  tract  by  Cbaney,  secre- 
tary of  tbe  plaintiff  and  Its  agent  for  the 
sale  of  the  lands  embraced  within  tbe  tract 
for  tbe  special  irrigation  of  which  tbe  right 
of  way  for  a  ditch  was  granted  to  It  and  the 
main  ditch  was  built ;  that  Cox,  Jr.,  as  secre- 
tary of  the  plaintiff,  was  vested  with  full 


Digitized  by  Google 


406 


207  PAOIFIO 


BEPOBTEB 


(CaL 


power  to  negotiate  all  contra ctfl  for  the  pur- 
chase of  lauds,  water  power,  and  water 
rights,  and  "to  Bupervlse  the  development  of 
all  lands  belonging  to  the  corporation" ;  that 
Cox,  Jr.,  was  also  the  selling  agent  of  the 
plaintiff  under  the  firm  name  of  Cox  &  Co. ; 
that  said  Cox  Induced  Chaney  to  purchase 
the  160-acre  tract  upon  the  repreeentatlMi 
and  promise  to  the  latter  that  if  he  (Chaney) 
would  purchase  said  tract,  he  could  hare  the 
use  of  the  ditdi  for  the  purpose  of  convey- 
ing water  to  his  land  for  irrigating  the  same ; 
that  said  Cox  further  stated  to  Chaney, 
during  the  n^tlatlons  for  the  sale  of  the 
180-acre  tract  to  the  latter  that  it  would 
be  an  advertisement  and  to  the  interest  of 
the  plalntUTs  lands,  and  thus  facilitate  the 
sale  of  the  subdivisions  thereof,  If  he 
(Chaney)  would  purchase  and  sow  the  160- 
acre  tract  to  alfalfa  and  raise  good  crops 
thereon;  that,  solely  upon  the  faith  of  the 
promise  of  Cox,  Jr.,  that  he  could  have  the 
use  of  the  said  ditch,  Chaney  purchased  the 
land;  that  Chaney  would  not  have  made 
snEd  purchase  but  for  said  r^resentatlon 
and  promise;  that  Cox  mapped  the  lands  of 
the  plaintiff  and  induded  therein  as  a  part 
and  parcel  of  the  same  the  160-acre  tract, 
marking  on  said  map  the  latter  tract  as  hav- 
ing been  sold.  (3)  That  Cban^  Immediately 
entered  Into  the  possession  said  160-acre 
tract,  expended  large  snms  of  money  in  pre- 
imrlng  to  convey  the  water  from  the  main 
ditch  to  hla  land  and  In  cultivating  tibe  said 
tract  and  In  growing  alfalfa  and  grain  there- 
on ;  that  he  so  used  the  main  ditch  In  the 
years  1911  and  1912.  (4)  That  in  the  month 
of  August,  1912,  the  plaintiff  demanded  of 
Cban^  in  writing  that  be  cease  using  the 
water  of  the  ditch,  and  at  Qie  same  time 
likewise  notified  him  that  the  company  did 
not  recognize  in  him  any  r^t  to  obtain  wa- 
ter through  its  ditch  or  any  ditch  which  c<w- 
nects  with  said  ditch,  or  that  the  light  to  use 
the  ditch  was  appurtaunt  to  the  16(^cre 
tract ;  that  within  10  or  12  days  after  the 
receipt  of  the  said  written  notice  or  demand 
to  stop  the  further  use  of  the  ditdi  for  the 
purpose  of  conveying  water  to  his  land, 
Chaney  said  to  Metzner  (president  of  plain- 
tiff), referring  to  the  plaintiff's  protest 
afrainst  his  further  use  of  the  ditch,  "I  pro- 
pose to  use  the  water  and  you  can't  stop 
me" ;  that  from  that  time  on  down  to  the 
commencement  of  this  action  on  May  29, 
1918,  Chaney  and  his  successors  In  Interest, 
including  the  defendants,  ha^e  continuously, 
uninterruptedly,  notoriously,  and  uoder  a 
cip.im  of  right  used  said  ditch  for  conveying 
water  for  Irrigating  the  160-acre  tract 

That  the  evidence,  of  which  we  have  above 
presented  an  epitomized  statement,  is  amply 
sufficient  to  support  said  findings  is  a  propo- 
sition which  it  seems  to  us  stands  beyond  the 
realms  of  doubt  or  disputation.  The  remain- 
ing question  is  therefore  whether  the  court 


deduced  from  said  findings  the  correct  coi- 
elusions  of  law. 

It  is  not  necessary,  nor  Is  such  the  inten- 
tion, to  express  a  definite  opinion  npoa  the 
question  whether  the  160-acre  tract  is  "con- 
tiguous" to  the  main  ditch  within  the  mean- 
ing and  intent. of  the  grant  of  the  right  of 
way  for  a  ditch  by  the  Bank  of  Woodland  to 
the  plaintiff.  We  may,  however,  venture 
these  suggestions  In  connection  with  this 
preposition:  That  it  Is  probable  that  the 
bank  by  the  insertion  of  that  covenant  in  the 
grant  intended  to  confer  upon  all  owners  ot 
land  in  the  immediate  community  or  neigh* 
borhood  in  which  the  tract  of  the  plaintiff  Is 
situated  the  right  to  the  use  of  the  ditch  tot 
irrigating  purposes;  and  the  word  "contig- 
uous" would  not  be  wholly  Inapt  in  the  ex- 
pression of  such  meaning  and  intent  under 
the  circumstances  of  this  case.  In  Ann  Cas. 
1918E.  798,  it  Is  said  that,  while  the  primary 
meaning  of  the  word  "contiguous"  is  'In 
actual  contact,  touching,  meeting  or  adjoining 
at  the  surface  or  border"  (Johnston  v.  I>aT- 
enport  Brick,  etc.,  Co.  [D.  0.}  237  Fed.  069, 
and  that  it  must  therefore  always  be  so  on- 
derstood,  unless  the  context  shows  it  was 
otherwise  intended  (Holston  Salt,  etc.,  Co.  v. 
Campbell.  89  Va.  396,  16  S.  E.  274),  sUU  the 
meaning  of  the  word  depends  largely  on  the 
subject-matter  to  which  It  is  api^led  (Grif- 
fin T.  Denlson  Land  Co..  18  N.  D.  246,  119 
N.  W.  1041).  It  is  reastmable  to  suppose  that 
if  the  right  of  way  was  granted  by  the  bank 
for  the  exclusive  use  and  benefit  <k  the  lands 
embraced  within  the  plaintiff's  3.000-acre 
tract,  the  Instrument  granting  the  easement 
would  probably  have  expressly  so  provided, 
OF,  In  other  words,  restricted  the  anploymat 
of  the  ditch  to  such  use.  and  therefore  the 
fact  of  the  omission  from  the  grant  of  sad) 
a  provision  affords  some  support  to  the  sug- 
gestion that  the  word  "contiguous"  was  used 
in  the  grant  as  indicating  an  intention  in  tbe 
grantor  to  give  to  owners  of  land  in  the  im- 
mediate vicinity  of  plaintiff's  tract,  and  not 
included  within  the  latter,  the  right  to  use 
the  ditch  for  the  Irrigation  of  their  lands. 
But,  whatever  may  be  the  correct  interpreta- 
tion of  the  grant  in  that  respect,  it  Is  clear 
that  the  judgment  may  and  should  be  sus- 
tained upon  other  considerations. 

[21  As  secretary  of  the  plaintiff,  Cox,  Jr., 
it  will  be  observed,  was  vested  with  full  pow- 
er not  only  to  sell  the  lands  and  water  rights 
of  the  plaintiff,  but  was  also  given  general 
power  to  develop  the  said  lands  for  market- 
ing purposes.  He  was  also,  moreova,  by 
special  action  of  the  board  of  directors  of 
the  plaintiff,  giv^  authority  to  act  as  its 
sales  agent  and  manager,  with  power  to  sdl 
Its  lands.  As  secretary.  In  so  far  as  the  aa- 
thorlty  to  dispose  of  the  lands  and  concomit- 
ant rights  of  plaintiff  was  concerned,  his 
powers  were  as  broad  as  or  coextensive  with 
those  of  the  corporation  its^.  And,  as  ii 
said  by  Chief  Justice  Stiaw  In  the  v^  recent 
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ease  of  Woods  Lomber  Co.  t.  W.  H.  Moore, 
Trustee,  etc^  188  Cal.  501. 101  Pac  906, 
907  ai  A.  U  B.  649): 

"A  corporation  engaged  in  carrying  on  a 
bnsiness  wbich  it  is  authorized  to  do  hj  its  ar- 
ticles and  the  law  under  which  it  is  organized 
baa  implied  power  to  malce  all  contracts  whidi 
are  'essential  to  the  enccessfiil  prosecution  of 
the  buBineas*  (Civ.  Code,  S  354,  snbd.  S;  Bates 
T.  Coronado  B.  Co.,  100  Cal.  163:  Merc.  Trust 
Co.  T.  Kiser,  91  Ga.  636),  or  the  making  of 
which  is  an  appropriate  means  by  which  it  maj 
be  'reasonably  expected  Chat  the  business  in 
which  the  corporation  is  engaged  will  be  ad- 
Taneed'  (Depot  B,  Synd.  t.  Bnterpriae  Brewing 
Co.,  87  Or.  660),  or  which  are  'necessary  and 
helpful  to  the  conduct  of  Its  authorized  bosi- 
neaa'  (Timm  t.  Grand  Bapids  Br.  Co.,  160 
Mich.  371),  or  which  tends  directly  to  promote 
the  business  authorized  by  its  articlea  and  which 
it  is  doing.  Kraft  t.  Brewery  Co.,  210  HL 
206;  Central  U  Co.  r.  Eelter,  201  lU.  60S; 
Bine  Island  Br.  Co.  t.  Fraata,  123  UL  App. 
28;  Horst  y.  Lewis,  71  Neb.  366." 

Ill  That  the  ptaintilf  ia  authorized,  either 
expressly  or  Impliedly,  to  do  all  of  these 
things  for  the  successful  prosecution  of  the 
bu^ness  for  the  carrying  on  of  which  it  was 
organized,  there  can  be  no  manner  of  doubt ; 
and,  as  above  suggested.  It  is  equally  clear 
from  the  evld«ice  that  Cox,  Jr.,  as  secretary 
and  sales  agent  of  the  plalntifF,  was  clothed 
with  like  authority.  And,  obvioualy.  If  the 
agreement  that  said  Cox  made  with  Chaney 
irould,  as  Cox  so  concaved,  and  as  we  may 
assume  from  the  evidence  that  it  did,  directly 
tend  to  promote  the  authorized  business  of 
the.  plaintiff,  or  be  "an  appropriate  means" 
whereby  It  might  reasonably  be  expected  that 
the  business  of  plaintiff  would  be  advanced, 
ihea  the  act  of  maldng  the  agreement  was 
within  the  scope  of  his  authority  as  the  agent 
of  the  plaintiff,  and  the  latter  is  consequent- 
ly bound  tber^y. 

[41  It  being  true,  then,  that  Cox  possessed 
irienary  power,  as  secretary  and  sales  man- 
ager of  the  corporation,  to  make  for  and  In 
behalf  of  the  corporation  the  said  agreraient 
with  Chaney,  It  follows  that  Chaney  entered 
Into  the  use  of  the  ditch  under  a  parol  license 
from  the  plaintiff,  and  that,  upon  the  Incur- 
ring by  blm  of  expenditures  of  money  in  buy- 
ing the  land  and  also  for  the  purpose  of  fa- 
cUitating  the  use  of  the  easement  and  in  cul- 
tivating the  tract  according  to  the  sugges- 
tion of  Cox,  Jr.,  the  Itcense  became  irrevo- 
cable. CbnrchlU  t.  RnsseU,  148  Gal.  1,  82 
Pac.  440;  Stoner  t.  Zucker,  148  Cal.  61^  83 
Pac.  808,  113  Am.  St  Rep.  301,  7  Ann.  Cos. 
704;  Boaeberry  Clark,  23  Cal.  Ak>.  649, 
138  Fab.  023 ;  Smith  T.  Green,  109  Cal.  228, 
234,  41  Pac.  1022;  Blankenship  v.  Wbaley, 
124  Cal.  300,  304,  57  Pac.  79 ;  FUckinger  T. 
Shaw,  87  Cal.  126,  131,  25  Pac  268,  U  L.  B. 
A.  134,  22  Am.  St  Rep,  234;  Rerlck  t.  Kern, 
14  Serg.  &  R.  (Pa.)  271, 16  Am.  Dec.  497 ;  Stepp 
T.  Williams  (Cal.  App.)  198  Pac.  661.  668,  GOO; 
Barttan  Waterpower  Co.  t.  Vegfate^  21  N.  J. 
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Bq.  476.  See,  alao,  ommiait  of  Prof.  Free- 
man on  the  last-named  case  In  16  Am.  Dec 

601  et  seq. 

In  Stoner  t.  Zucker,  supra,  at  page  620  of 
148  Cal.,  at  page  810  of  88  Pac  (113  Am.  St 
Bep.  301,  7  Ann.  Cas.  704),  tbB  doctrine  la 
thus  explained: 

'"The  recognized  principle,  therefore,  is  that 
where  a  licensee  has  entered  [upon  the  prem- 
ises of  another]  under  a  parol  license  and  has 
expended  money,  or  its  eqaivalent  in  labor,  in 
the  execution  of  the  license,  the  license  becomes 
irrevocable,  the  licensee  will  have  a  right  of 
entry  upon  the  lands  of  the  licensor  for  the 
purpose  of  maintaining  his  structures,  or,  in 
general,  his  rights  under  his  license,  and  the 
Ucense  will  continue  for  so  long  a  time  as  the 
nature  of  it  calls  for." 

In  Barltan  Waterpower  Co;  t.  Te^te.  aa- 
pra,  the  rule  la  stated  as  follows: 

"To  the  extent  that  the  license  Is  executed, 
equity  wUl  not  disturb  it  or  permit  its  revoca- 
tion. Where  improvements  of  a  permanent 
nature  have  been  made  by  a  person  on  his  omi 
land,  the  enjoyment  of  which  depends  upon  a 
right  recognizable  by  the  law,  affecting  the  land 
of  another,  and  to  which  his  consent  is  neces- 
sary, and  where  such  consent  is  expressly  prov- 
ed, or  necessarily  implied  from  the  circum- 
stances, and  the  improvements  have  been  made 
in  good  faith  upon  it,  equity  will  not  permit 
advantage  to  be  taken  of  the  form  of  the  con- 
sent, although  not  according  to  the  strict  mode 
of  the  common  law,  or  within  the  statute  of 
frauds;  and  to  defeat  such' a  purpose  will,  upon 
B  proper  bill  filed,  enjoin  the  Uceoaor  from  ac- 
complishing his  fraud,  or  when  be  asks  relief 
it  will  be  refused,  or  liF  granted,  will  be  allowed 
merely  In  the'  shape  of  compensation,  but  pro- 
tecting the  right  of  the  licensee." 

[1-7]  Appellant  however,  takes  the  posi- 
tion that  the  license  whereby  Chan^  ac- 
quired the  right  to  the  easement  cannot  inure 
to  the  benefit  of  his  successors  In  interestp 
inasmuch  as  the  tatter  themselves  made  no 
e^qtendltures  in  improving  the  ivoperty  upon  . 
the  faith  of  any  rc^nresentations  made  by 
Cox  to  Chaney.  and  that  no  representations 
were  made  to  them.  In  other  words,  the  cbn- 
tentlon  is  that  an  estoi^  cannot  be  set  up 
here  for  the  reastm  that  there  were  no  r^re- 
sentations  or  promises  made  by  Cox,  Jr.,  to 
any  <tf  the  successors  In  Interest  of  Chaney. 
The  retdy  to  this  proportion  is,  though,  that 
the  llcrase  under  which  Chaney  entered  into 
the  use  of  the  ditch  having  become  Irrevo- 
cable, the  right  acquired  thereby  and  thoe- 
under  t>ecame  appurtenant  to  the  160-acre 
tract.  Furthermore,  the  successors  in  in- 
terest of  Chan^  took  the  land  with  the  ditch 
as  constructed  by  the  latter,  and  which  con- 
nected with  the  main  ditch,  and  the  said 
ditch  r«nalned  In  the  same  condition  from 
the  time  of  its  construction  down  to  the  date 
of  the  institution  of  this  actldn,  during  which 
period  of  time  the  aN)ellant  made  no  attempt 
to  interrupt  the  use  of  the  ditch  In  any  man- 
ner until  August  81,"l912,  and,  later,  April 
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30, 1918  (aKvoxbnately  a  month  prior  to  the 
commetiCemant  of  this  action),  on  which  for- 
mer date  the  letter  heretofore  referred  to 
wHj  addressed  to  Chaney,  and  on  which  lat- 
ter date  it  addreaed  a  lettw  to  the  defend- 
ant Altman,  a  tenant  and  not  the  owner  of 
the  160-acre  tract,  objecting  to  the  further 
use  of  the  ditch  for  ^e  purpose  of  irrigat- 
ing said  tract  It  Is  not  necessary  to  the 
working  of  an  e8topi>el  that  in  such  a  situa- 
tion there  should  be  direct  or  affirmative 
verbal  representations.  SucA  representations 
may  arise  by  implication.  In  this  case,  the 
plaintiff,  although,  as  we  will  later  show  in 
considering  another  branch  of  the  case,  hav- 
ing knowledge  that  the  successors  in  interest 
«f  Chaney  had  used  and  were  using  the  ditch, 
remained  silent,  addressing  no  protest  against 
such  use  to  the  successors  of  Chaney,  and  thus 
by  conduct  recognized  the  validity  of  the  li- 
cense by  which  Chaney  acquired  the  right  to 
the  easement  and  so  acquiesced  therein.  As  the 
law-writers  say,  "Quiescence  is  tantamount 
to  acquiescence."  In  other  words,  "if  a  per- 
son by  his  conduct  induces  another  to  believe 
In  the  existence  of  a  particular  state  of  facts, 
and  the  other  acts  thereon  to  his  prejudice^ 
the  former  is  estopped,  as  against  the  latter, 
to  d«iy  that  that  state  of  facts  does  in  truth 
exist"  21  C.  J.  p.  1060.  The  ground  upon 
which  the  estopp^  rests  Is  that  the  conduct 
constitutes  an  Implied  representatfon  of  the 
truth  of  Uie  state  of  facts  In  question.  Bige- 
low,  Estop.  (5th  Ed.)  p.  570.  There  can  be 
no  doubt — indeed,  it  must  be  assumed  from 
the  fact  that  the  Irrigation  of  the  land  was 
necessary  to  the  successful  growing  of  al- 
falfa and  other  grain — that  the*  successors  In 
interest  of  Chaney  would  not  have  bought 
the  same  but  for  their  knowledge  of  the  fact 
that  said  easement  was  appurtenant  to  said 
tract 

[8]  Counsel  for  the  appellant,  however,  de- 
clares that  the  letters  from  the  plalntifT  to 
Chaney  and  Altman,  protesting  against  their 
use  of  the  ditch,  constitute  convincing,  if  not 
conclusive,  evidence  that  the  respondents  were 
not  given  the  license  pleaded  In  the  answer. 
But  the  answer  to  this  is  that  permission 
had  been  granted  to  Chnney  to  use  the  ditch, 
and  the  same  had  developed  Into  an  irrevo- 
cable license  before  said  letters  were  received 
by  either  of  the  parties  named.  Moreover, 
Altman,  as  we  have  seen,  was  only  a  tenant 
or  lessee  cf  the  160-acre  tract,  and  In  such 
case  such  a  protest,  addressed  to  a  mere  ten- 
ant of  the  property  against  the  use  of  the 
easement,  cannot  break  the  (^ration  of  the 
estoppel. 

[9, 10]  But  the  judgment  may  securely  rest 
upon  the  finding  that  the  defendant  Schaupp 
acquired  title  to  the  easement  or  the  right  to 
the  use  of  the  ditch  by  prescription.  As  seen, 
the  plaintiff.  In  a  letter  to  Chaney,  under  date 
of  August  31,  1912,  notified  htm  to  cease 
using  the  ditch,  but  a  few  days  thereafter 
Metznw,  president  of  the  plaintiff,  according 
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to  his  own  testimony  met  Ouney.  and  ttiey 
discussed  the  matter  of  the  receipt  of  said 
letter,  and  Chaney  then  declared  to  Metzner 
that  he  proposed  to  use  the  ditdi  or  the  wa- 
ter, "and  you  can't  stop  me."  The  evidence 
clearly  shows  that  from  that  time  until  and 
immediately  preceding  the  date  ot  the  com- 
mencement of  the  present  action  Chaney  and 
his  successors  In  interest  continuously  used 
the  ditch  under  a  claim  of  right,  or.  in  other 
words,  for  a  period  of  more  than  five  years 
from  the  date  of  said  conversation  between 
Metzno-  and  Chaney.  It  is  true  that  one  wit- 
ness testlfled  that  In  the  year  1916  no  water 
from  the  ditch  was  used  on  the  land,  the  ex- 
planation being  that  the  spring  of  1916  was 
a  late,  wet  season,  and  that  there  was  really 
no  necessity  for  using  the  ditch.  This  testi- 
mony came  from  the  1916  lessee  of  the  100- 
acre  tract  This  though,  if  true,  would  not 
be  such  an  omission  In  the  use  of  the  ditdi  as 
to  have  the  effect  ot  breaking  the  continuity 
of  the  user.  The  failure,  if  any,  to  use  the 
ditch  in  the  year  1916  was  not  due  to  any 
act  of  the  owner,  but  to  the  fact  only  that 
the  circnm'gtances  were  such  that  water  from 
the  ditch  was  not  needed.  The  omission 
amounted  neither  to  a  nonuser  nor  evidence 
of  an  intention  to  abandon  the  easement.  In 
other  words,  as  counsel  for  the  defendants 
well  say,  "continuous  use"  does  not  neces- 
sarily mean  "constant  use."  Where  one  who 
claims  an  easement  uses  it  as  often  as  It  may 
be  necessary  for  him  to  do  so.  the  use  Is  gen- 
erally held  to  be  continuous,  and  this  Is  par- 
ticularly true  with  reference  to  easements 
connected  with  Irrigation.  Heeperla  Land 
A  Water  Co.  r.  Rogers.  83  Cal.  10,  23  Pac. 
196,  17  Am.  St  Rep.  209 ;  Bodflsh  T.  Bod  fish, 
105  Mass.  319. 

There  was.  however,  other  testimony  to  the 
effect  that  water  was  conveyed  to  the  160- 
acre  tract  from  the  ditdi  in  the  year  1916. 
And  from  the  entire  evidence  the  court  re- 
mained well  within  its  discretion  In  finding 
that  the  defendants  claimed  and  exercised 
the  right  to  use  the  ditch  openly  and  contin- 
uously and  uninterruptedly  and  In  hostHlty 
to  the  claim  of  the  plaintiff  for  a  period  of 
over  five  years  immediately  preceding  the 
date  of  the  commencement  of  this  action, 
ftletzner,  It  is  tme,  testified  that  be  had  no 
knowledge  of  the  use  of  the  ditch  by  Chaney 
and  his  successors  In  Interest  and  had  no 
means  of  ascertaining  whether  the  ditidi  was 
being  so  used;  but  be  also  testified  that  he 
had  instructed  the  foreman  of  the  plaintiff 
having  charge  of  the  distribution  of  the  wa- 
ter flowing  in  the  ditch  to  ^tcfa  and  r^wrt 
if  any  attempt  was  made  to  irrigate  the  160- 
acre  tract  from  the  company's  ditches.  But, 
notwithstanding  this  instruction,  as  the  evi- 
dence shows,  the  employees  of  the  appellant 
who  had  charge  of  the  ditches  and  the  dis- 
tribution of  the  water  thereof  continued, 
during  the  prescriptive  period,  to  supply  wa- 
ter for  the  160-acre  tract  through  the  dlt<di 
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is  question.  Forthormore,  It  was  shown  that 
Cox,  Sr.,  who  was  a  director  of  the  company 
at  the  time,  had  a  oonTersatlon  with  Chaney 
after  the  latter  had  purdiased  the  160-acre 
tract,  and  that  said  Con.  stated  to  Ohaney- 
that  the  company  was  anxtons  that  he  should 
pat  the  land  Into  alfalfa  as  soon  as  possible. 
It  was  also  shown,  as  we  hare  sera,  that 
Cox,  Jr.,  was  often  near  the  160-acre  tract 
itter  the  sale  thereof  to  Chaney.  accompanied 
generally  by  persons  to  whom  he  desired  to 
sell  snbdlvlsions  of  the  tdaintiCTs  tract. 
From  all  this  and  the  fact  that  water  was 
actually  supplied  to  the  160-acre  tract  by 
means  of  the  main  ditch  during  every  year 
from  1912  to  1918,  inclusive,  the  court  could 
wdl  hove  concluded  that  if  it  was  true  that 
the  appellant  had  no  Imowledge  of  the  use  of 
the  easement  by  Chaney  and  his  successors 
In  Interest,  it  certainly  bad  ready  means  for 
ascertaining  the  fact.  But,  under  all  the  cir- 
cumstances of  the  case  as  they  were  devel- 
oped at  the  trial,  it  is  hardly  reasonable  to 
believe  that  the  appellant  did  not  know  at 
■  all  times  that  Its  ditches  were  being  used  by 
the  several  owners  of  the  160-acre  tract  In- 
deed, the  knowledge  of  Cox,  Jr.,  the  secre- 
tary, and  also  that  of  Its  several  foremen, 
whose  special  business  or  duty  it  was  to  dis- 
tribute the  water  flowing  through  the  main 
ditch  to  those  entitled  thereto,  that  the  ditch 
was  being  used  by  Chaney  and  his  successors, 
was  the  knowledge  of  that  fact  of  the  appel- 
lant itself,  since  not  only  said  Cox  as  sec- 
retary, but  also  said  foremen,  were  the  agents 
of  appellant  with  full  power  to  act  for  it  in 
all  the  matters  committed  to  them  by  the 
plaintiff. 

But  it  is  further  argned  that,  from  the 
llRct  that  the  owner  in  the  year  1915  installed 
a  pnmping  plant  on  the  160-acre  tract,  ca- 
pable, as  is  the  claim  of  Irrigating  the  entire 
acreage,  and  from  the  further  fact  that  a  ten- 
ant In  1916  asked  permission  of  the  company 
to  Irrl^te  the  tract  from  its  ditches,  the  irre- 
sistible conclusion  is,  and  the  court  sbould 
have  80  found,  that  the  appellant  could  not 
have  known,  nor  did  it  have  any  reason  to 
beUere,  that  the  160-acre  tract  was  being 
supplied  with  water  conveyed  through  the 
company's  ditches.  But  there  is  no  showing 
here  that  the  appellant  bad  any  knowledge 
«f  the  existence  of  the  establishment  of  the 
pumping  i^nt ;  and  the  fact  that  a  tenant  of 
the  owner  of  the  land  In  1916  asked  permis- 
sion of  the  company  to  irrigate  said  land 
from  Its  ditches  would  not  necessarily  show 
fbat  said  ditches  had  not'bera  used  or  were 
not  b^g  used  for  the  purpose  of  conveying 
water  to  the  lands  of  the  defendants,  or  tttat 
tike  api>ellant  did  not  know  that  they  were 
Mng'  ao  need.  At  any  rate,  the  trial  cotirt, 
it  seems,  did  not  attaeh  any  significance  to 
the  drcnmstances  heee  referred  to,  condud- 
Ibc  as  we  may  presume,  and  as  it  had  a 
rUfiit  to  do,  that  file  other  facts  and  drcnin- 
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Stances  In  the  case,  tending  to  show  tbe  cchi- 
tinuous  and  uninterrupted  use  of  the  ease- 
ment,  were  sufBcIent  to  overcome  the  pro- 
bative effect  of  any  facts  or  circumstances 
leading  to  an  opposite  conclndon  upon  the 
question  of  advise  us^. 

[11]  Lastly,  we  may  briefly  consider  the 
point,  made  at  the  threshold  of  appellant's 
argument,  that  the  defense  based  on  the  li- 
cense and  that  of  title  to  the  easement  by  ad- 
verse nser  are  Inconsistent,  in  that  posses- 
sion by  license  is  not  adverse  and  cannot 
ripen  into  a  title.  If  the  license  were  rev- 
ocable  there  would  no  doubt  be  force  in  that 
contention;  but,  as  we  have  shown,  the  11- 
cense  became  irrevocable,  and  It  was  within 
the  right  of  defendants  to  set  up  either  or 
both  of  the  said  defenses  as  the  basts  of  their 
title  to  the  easement  The  situation  is  no 
different  from  a  case  where  a  party,  suing  to 
quiet  title  to  laud,  would  set  np  and  prove  a 
conventional  title  thereto  and  at  the  same 
time  title  by  adverse  iwssesslon.  Porters 
Bar  Dredging  Co.  t.  Beaudry,  15  Cal.  App. 
751,  763,  116  Pac  961.  It  follows,  also,  that 
there  Is  no  In  consistency  between  the  flnd- 
ings  and  the.  conclusions  of  law  for  the  rea- 
son suggested. 

We  have  discovered  no  substantial  reason 
for  distorbing  the  Judgment  tamein,  and  It  la 
ac(»nrdingly  affirmed. 

We  oonenr:  FINCH,  P.  J.;  BXTBNDTT,  J. 


(57  Cal.  App.  200) 

DYMENT  V.  BOARD  OF  MEDICAL  EXAM- 
INERS OF  STATE  OF  CALIFORNIA 

et  al.    (Civ.  3677.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  5,  1922.  Re- 
hearing Denied  May  3.  i922.  Hearing  De- 
nied by  Supreme  Court  Jnne  1,  1922.) 

1.  Physlelus  and  sorBeons  «=9ll(3)— Charge 
physlelai  kad  oMalnul  Heessa  te  praotlee  by 
fraud  aot  •sffioteBtly  specHlo. 

A  charge  that  petitioner  bad  procured  his 
certificate  to  practice  medicine  through  fraud 
and  misrepresentation  without  a  statement  of 
the  facts  constituting  the  fraud  Is  not  sufll- 
dently  specific  to  sustain  an  order  of  the  board 
of  medical  examiners  revoking  petitioner's  cer- 
tificate under  St.  1913,  p.  782, 1 14,  as  amended 
by  St.  1917,  p.  109,  I  0. 

2.  Pl^siolaas  asd  snroeoaa  «es>1I(3)— Prsoe- 
dsra  Is  trial  before  nedleal  board  aeed  sot 
be  teohsloal. 

The  procedure  fat  trials  before  medical 
boards  for  revocation  of  a  license  to  practice 
medidne  need  not,  either  as  to  pleadings  or 
evidence,  be  marked  by  the  refinements  and 
subtleties  which  are  cbaracteriatic  of  the  con- 
duct ef  actions  In  courts  of  law. 
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8.  PleadlBO  9s>8(l5)— General  allegatloi  of 
fraud  In  obtalalag  physician's  oertlflcata  In- 
MffloieBt. 

A  general  cbarge,  alleging  fraud  and  mie- 
representation  withont  stating  the  facta  on 
whidi  it  it  based,  Is  inanfficient 

4.  Physlolant  aai  aargeons  «=»ll(3)— Board 
need  aot  dotermlae  sofflclenoy  of  ekargea  be- 
fore bearing. 

The  board  of  medical  examiners  need  not, 
before  the  hearing,  determine  the  Bufficienc;  of 
charges  against  a  physician  whose  license  is 
sought  to  be  revoked. 

6.  Physlelaas  and  surgeoaa  «=:»ll(3)^bJao> 
tloa  to  sufflclsncy  of  oharges  laaooessary  to 
review  oa  certiorari. 

Though  a  phjsidan  may  question  the  suffi- 
ciency of  charges  before  the  hearing  for  the 
revocation  of  bis  license,  his  failure  to  do  so 
does  not  give  the  board  power  or  jurisdiction  to 
revoke  the  certificate  if  the  charges  are  in  fact 
Insufficient,  and  if  the  board  enters  an  order 
revoking  his  certificate  the  physidan  may  main- 
tain certiorari  to  have  it  annulled  for  want  of 
jurisdiction. 

Appeal  from  Superior  Ooart,  Los  Angeles 
Oounty;  Charles  S.  Burnell,  Judge. 

Application  by  Philip  Dyment  against  the 
Board  of  Medical  Examiners  of  the  State 
of  California  and  the  members  of  the  board 
for  a  writ  to  review  an  order  of  the  board 
revoklDg  petitioner's  license  to  practice  medi- 
cine. From  a  judgment  affirming  the  or- 
der of  the  board,  petitioner  appeals.  Re- 
versed, with  directions  to  annul  the  order 
of  the  tMMird. 

L.  E.  Dadmun,  of  San  Diego,  for  appellant. 

Harry  A.  Encell,  of  San  Francisco,  and 
Frank  M.  Smith,  and  Charles  D.  Ballard, 
both  of  Los  Angles,  for  respondents. 

WORKS,  J.  On  December  21,  1917,  re- 
spondent board  of  medical  examiners  of  the 
state  of  Califoruia  issued  to  [>etitioner  a  cer- 
tificate authorizing  him  to  practice  medicine 
and  surgery.  The  document  was  of  the  kind 
known  as  a  reciprocity  certificate ;  that  term 
being  applied  to  a  certificate  Issued  with- 
out exan\ination,  under  section  13  of  the 
Medical  Practice  Act  (Stats.  1913,  p.  722,  as 
amended  Stats.  1917,  p.  107)  upon  the  pro- 
duction by  an  applicant  for  leave  to  prac- 
tice medicine  and  surgery  in  California  of  a 
license  certificate  Issued  by  the  medical 
board  of  a  sister  state.  Section  14  of  the 
same  act  as  amended  (Stats.  1017,  p.  109) 
authorizes  the  board  of  medical  examiners 
to  revoke  any  certificate  issued  by  it  when 
procured  by  the  fraud  and  misrepresentation 
of  the  applicant.  On  August  80,  1920,  there 
was  filed  with  the  board  a  complaint  that 
petitioner  had  procured  hie  reciprocity  cer- 
tlficate  through  fraud  and  misrepresa[itatlon,  i 
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and,  after  steps  taken  to  acquire  Jurlsdictloa 

over  petitioner  and  on  October  19,  19*^,  the 
board  made  Its  order  revoking  the  certifl- 
cste.  Thereafter  petitioner  applied  to  the 
superior  court  for  a  writ  of  review  In  the 
premises,  and  It  was  Issued.  Upon  a  bear- 
ing pursuant  to  the  writ  Judgm^t  was  ren- 
dered, affirming  the  order  of  the  boar^,  and 
petitioner  appeals  from  the  Judgment 

In  response  to  the  complaint  filed  with 
the  medical  board  appellant  presented  to 
that  body  a  letter  signed  by  himself  In  which, 
among  other  things,  U  Is  said: 

"The  said  Philip  Dyment  hereby  demurs  to 
the  charges  in  the  complaint  *  •  •  Said 
demurrer  is  to  the  effect  that  the  complaint  is 
deficient  in  that  it  is  not  saffidently  definite 
and  specific.  •  •  •  Inasmuch  as  section  14, 
chapter  354,  of  the  Statutes  of  1913  set  oat 
twelve  distinct  and  separate  definitions  of  'un- 
professional conduct,'  the  defendant  Philip  Dy- 
ment demands  to  know  and  has  a  right  to  know 
which  particular  statute  he  is  accused  of  vio- 
lating and  how.  If  on  receipt  of  such  amend- 
ed charges  and  spectficaticois  I  find  that  the 
charges  are  then  sufficiently  definite,  spedfic, 
and  suffident  to  warrant  a  proper  defense,  I 
will  make  taj  answer  according  to  the  provi- 
sions  of  said  section  14." 

This  letter  was  plainly  effective  as  a  de- 
murrer to  the  complaint,  but  the  medical 
board,  g(dng  forward  npon  the  theory  that 
only  an  answer  on  the  facts  under  oath 
was  permissible  under  the  statute,  proceeded 
In  the  absence  of  aivellaut  to  try  the  charg<- 
es  against  him  as  npon  a  default  and  after 
the  time  fixed  by  the  statute  for  answering 
had  elapsed,  with  the  result  that  the  certifi- 
cate of  appellant  was  revoked  as  already 
stated.  The  board  never  at  any  time  passed 
upon  the  demurrer. 

Appellant  contends  that  he  had  the  right 
to  demur  to  the  complaint,  and  that  the  med- 
ical board  had  no  jurisdiction  to  proceed  un- 
der the  charge  against  him  without  a  ruling 
upon  the  demurrer  which  he  presented.  Re- 
spondents, on  the  contrary.  Insist  that  the 
right  to  demur  does  not  exist  In  the  case  of 
such  proceedings  as  that  Instituted  before  re- 
spondent medical  board  against  appellant. 
It  is  true  that  the  enactment  regulating  such 
proceedings  does  not  provide  for  demurrers. 
As  the  statute  stood  at  the  time  the  charge 
against  appellant  was  pending  (Stats.  1917, 
p.  109),  one  against  whom  comi^alnt  was 
made  before  the  board  was  required  to  "file 
his  written  answer,  under  oath,  within  20 
days  next  after  the  service  on  him"  of  the 
cltaUon  provided  for  in  the  act.  This  Is  far 
from  meaning,  however,  that  sudi  a  person 
might  not  demur,  or  might  not  by  some  other 
method  object  to  the  sufllclency  of  the  writ- 
ten cbarge  lodged  against  him.  The  right  to 
present  such  a  question  in  every  form  of  ac- 
I  tion  or  proceeding,  whether  dvll«  criminal,  or 
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qnasl  criminal  Is  practically  nnlTersal  under 
die  genius  of  Anglo-Saxon  Institutions,  If  not 
under  all  systems  for  the  administration  of 
Justice.  It  may  almost  be  said  to  be  a  nat- 
ural right,  for  the  Idea  tbat  a  man  may  be 
brought  to  trial  upon  an  insufficient  charge 
Is  opposed  to  the  sense  of  justice  Inherent  In 
the  bcunan  breast  This  fact  has  found  tacit 
recognition  In  many  cases  In  which  proceed- 
ings such  as  that  pressed  against  app^ant 
before  the  medical  board  have  been  brought 
in  question  in  the  courts.  The  regularly  con- 
stituted judicial  tribunals  have  uniformly 
considered  the  questlou  of  the  1^1  sufficien- 
cy of  complaints  making  such  charges  when- 
ever the  point  has  been  presented  to  them 
under  writs  of  review  or  in  kindred  proceed- 
ings (Munk  T.  Frlnk,  75  Neb.  172,  106  N.  W. 
425;  Board  of  Medical  Examiners  v.  Elsen, 
Or.  492,  123  Pac.  52 ;  Richardson  v.  Simp- 
son, 88  Kan.  684.  129  Pac.  1128,  43  L.  R.  A. 
(N.  S.)  911 ;  Freeman  v.  SUte  Board,  54  Okl. 
531,  154  Pac.  66,  L.  R.  A.  1918D,  436;  State 
Board  y.  Jordan,  92  Wash.  234,  158  Pac. 
982);  the  courts  of  our  ovm  state  being 
among  those  which  have  held  this  attitude 
OAnterman  t.  Anderson,  36  Oal.  App.  472, 
172  Pac  025 ;  Suckow  v.  Aldenun,  182  Oal. 
247,  187  Pac.  065).  If  such  a  question  is  to 
arise  concerning  these  complaints — and  we 
hare  already  said  that  upon  principles  in- 
hernit  to  the  administration  of  Justice  It 
must  arise — the  place  for  its  initial  presen- 
tation is  before  the  tribunal  with  which  the 
complaint  is  originally  lodged.  If  a  charge 
against  a  physician  is  made  to  a  board  of 
medical  examiners.  It  Is  due  the  board  that 
the  question  of  the  sufficiency  of  the  com- 
plaint be  ascertained  at  once,  rather  than 
after  the  proceeding  has  been  terminated  be- 
fore the  board  and  has  gone  to  the  courts, 
with  the  possible  result  that  the  board's  or- 
der of  r«Toaitlon  Is  annulled  because  of  de- 
flects In  the  charge.  A  solution  of  the  ques- 
tltm  before  the  board  is  equally  due  the  prac- 
titioner complained  against.  The  settlement 
of  the  point  while  the  proceeding  Is  yet  be- 
fore the  Initial  tribunal  will  not  only  con- 
duce to  a  more  speedy  administration  of  jus- 
tice in  the  Interest  of  all  concerned — aod 
the  interest  of  the  general  public  In  such  a 
question  is  far  from  negligible— but  It  will 
conduce  to  a  great  saving  of  expense  to  those 
directly  Interested.  We  conclude  that  ap- 
pellant had  the  right  to  test  the  sufficiency  of 
the  complaint  against  him  while  the  proceed- 
ing was  yet  before  the  board,  either  by  de- 
murrer or  after  some  other  method,  and  that 
the  board  was  in  error  in  proceeding  to  a 
hearing  on  the  facts  without  passing  upon 
the  demurrer  which  was  Interposed  by  appel- 
lant Because  of  the  conclusion  reached  by 
Us  on  the  i>oInt  next  to  be  considered,  we 
need  not  express  an  opinion  upon  the  ques- 
tion whether,  in  cases  In  which  a  complaint 
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Is  finally  determined  to  "be  sufficlesit,  a  re- 
spondent in  such  a  proceeding  must  have 
filed  his  answer  under  oath  at  the  same  time 
with  his  demurrer,  or,  at  least  within  the 
20  days  fixed  py  statute  (or  answer*  or  snf- 
fw  default  upon  the  overroling  of  the  de- 
murrer. 

[1]  Appellant  contends  not  only  that  he 
had  the  right  to  demur  to  the  complaint 
against  him  filed  with  the  medical  board,  but 
that  the  demurrer  should  have  been  sus- 
tained. This  Is  the  only  remaining  point 
made  by  appellant  which  we  shall  consider. 
The  complaint  falls  to  state  the  facts  con- 
stituting the  fraud  and  misrepresentation 
by  means  of  which  it  Is  alleged  that  appel- 
lant procured  his  reciprocity  certificate.  The 
averment  Is  that  the  person  making  the  com- 
plaint "charges  Philip  Dyment  with  having 
been  guilty  of  unprofessional  conduct  by  vlo* 
latlng  section  14  of  chapter  354  of  the  Stat- 
utes of  1913  and  acts  amendatory  thereof 
of  the  state  of  California,  in  that  be  (Philip 
Dyment)  procured  by  &aud  and  misrepresen- 
tation a  certificate  to  practice  medicine  and 
surgery  in  the  state  of  California."  We  are 
of  the  opinion  that  the  complaint  Is  insuffi- 
cient, 

[2]  It  Is  of  course,  needless  to  cite  autlioxl- 
ties  upon  the  pnqwdUon  that  nelthw  as  to 
pleadings  nor  as  to  evidence  must  Oie  i^o- 
cedure  in  trials  before  medical  boards  be 
marked  1^  the  refinements  and  subtleties 
which  are  characteristic  of  tbe  craduct  of 
actions  In  courts  of  law.  The  cases  upon  this 
point  are  both  uniform  and  numerous.  Still, 
giving  to  the  rule  Its  full  scope,  a  complaint 
in  such  a  proceeding  must  ^ve  an  alleged 
erring  practitioner  such  notice  of  the  nature 
of  the  charge  against  him  as  will  enable  blm 
to  formulate  a  defense.  Munk  v.  Frlnk,  su- 
pra; Richardson  v.  Simpson,  supra;  Free- 
man V.  State  Board,  supra.  This  the  com- 
plaint now  before  us  does  not  do.  It  is  prob- 
ably not  possible  to  conceive  of  the  many 
different  practices  by  means  of  whidi  an  ap- 
I^lcant  fraudulenOy  ml^t  iHucure  the  is- 
suance to  him  of  a  c«tlflcate  licensing  him 
to  practice  medicine  and  surgery,  and  a  com- 
plaint against  him  for  liavlng  brought  such 
an  attempt  to  fruition  ought  to  notify  him 
of  the  specific  acta  committed  by  him  in  the 
attempt. 

The  work  done  by  the  medical  boards  of 
the  various  states  in  purging  the  ranks  of 
the  medical  profession  of  quacks  and  charla- 
tans Is  a  most  commendable  one.  The  pub- 
lic Interest  demands  the  prosecution  of  that 
work  with  vigor,  dispatch,  and  thoroughness 
and  without  undue  Interference  by  the  courts. 
It  Is  equally  Important,  however,  that  no 
man  be  brought  to  trial,  even  before  a  med' 
leal  board,  upon  a  charge  which  does  not  no- 
tify him  of  the  nature  of  the  offense  attempt- 
ed to  be  pleaded  against  him. 
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It  Is  due  the  CaUfonUa  medical  board  In 
Che  presrait  inatance  to  obswve  tbat  the  body 
acted  under  legal  advice  at  all  stages  of  the 
proceeding  before  It,  and  It  Is  not  surpris- 
ing that  the  views  of  its  counsel  should  have 
been  followed.  We,  however,  cannot  be  sat- 
isfied that  the  advice  given  was  sound. 

Judgment  reversed,  with  directions  to  the 
trial  court  to  enter  Judgment  annulling  the 
order  made  by  the  board  of  medical  examin- 
ers of  the  state  of  California  by  which  the 
reciprocity  certificate  of  appellant  was  re- 
voked, and  directing  the  board  to  take  such 
further  proceedings  as  It  may  be  advised  to 
take  In  the  proceeding  against  appellant 
pending  before  it,  all  in  accordance  wlUi  the 
TlewB  exiKessed  In  this  opinion. 

We  concnr:  FINIiATSON,  P.  J.; 
ORAIO,  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PBR  ODBIAM.  [S]  We  are  satlsfled  with 
the  condusUm  the  District  Gonrt  of  Ap- 
peal tbat  the  complaint  made  to  the  board  of 
medical  examinos  is  not  in  law  a  soffldent 
(Aarge  of  onprofesslonal  conduct  to  give  the 
board  Jurisdiction  to  revoke  the  certiflcate  or 
license  authorising  the  appellant  to  practice 
medicine.  It  contains  do  qiedflc  aUegatlons 
of  fiict,  but  merely  states  tbat  be  "procured 
by  fraud  and  mlsr^treaentation  a  certiflcate 
to  practice  medicine."  Sudx  method  of 
diaiglng  tn.uA  bas  always  been  beld  Insuffl- 
dent;  the  spedflc  facts  must  be  stated.  0 
Obey,  of  PL  &  Prac  680;  81  Cyc.  55. 

14]  But  we  do  not  agree  with  the  theory 
tbat  it  was  necessary  for  the  board  to  de- 
termine the  8ufflcien<7  of  tbat  complaint 
prior  to  the  time  of  the  hearing  thereof.  The 
act  does  not  contemplate  a  formal  method  of 
procedure.  The  person  charged  may  at  the 
bearing  object  either  formally  or  Informally 
to  the  sufficiency  of  the  complaint 

[S]  But,  wbeUiw  he  does  or  not,  the  com- 
plaint must  be  sufficient  In  Its  statement  of 
facts  to  show  actual  onprofestdonal  conduct 
by  the  person  charged,  or  it  will  not  give  the 
board  power  or  Jurisdiction  to  revoke  his 
certificate,  and  if  a  revocation  is  ordered  on 
such  a  complaint  the  bolder  thereof  may 
maintain  a  proceeding  in  certiorari  to  have 
it  annulled  for  the  want  of  Jurisdiction  of 
the  board  to  make  the  order)  as  well  where 
be  did  not  make  the  objection  to  the  board 
as  where  lie  did  object 

The  petition  for  a  rehearing  In  the  Su- 
preme Court  Is  denied. 

SHAW,  C.  J.,  and  LAWLOB,  WILBtTR, 
LENNON,  SLOANE;  SHDSXLBFF,  and 
WASTB,  JJ.,  ooncnr. 


(67  Cal.  App.  HI) 

OVERLAND  PUB.  CO.  V.  UNION  LITHO* 
GRAPH  CO.  et  al.   (Civ.  4127.) 

(Disbeict  Court  of  Appeal,  First  District,  Dhrf- 
sion  2,  California.  AprU  18^  1922.  Hearing 
Denied  1^  Supreme  Court  June  15,  1922.) 

1.  MoflopoHes  «=:>I2{2)  —  Afreemeat  Ml 
labor  oaly  t»  oartals  ofau  held  letaL 

Under  St.  1907,  p.  984,  as  amended  by  Bt 
1909,  p.  694,  providing  that  labor,  skilled  or 
unskilled,  is  not  a  commodity,  an  agreement  of 
printing  associatioDS  to  sell  their  labor  only  t» 
persons  coming  within  a  certain  dass  was  1^ 
and  involves  do  restraint  of  trade. 

2.  CoBstltutloaal  law  «=>e8— Rigbt  of  laborar 
to  work  or  refuse  to  work  for  aay  mu  «■ 
class  of  men  Inviolate. 

It  is  the  right  of  every  man  to  entage  to 
work  for  or  to  deal  with,  or  to  refuse  to  worii 
for  or  to  deal  with,  any  man  or  <daaa  of  men 
as  he  sees  fit,  whatever  his  motive  or  wbatever 
the  resQiting  injury,  without  in  any  way  bdnc 
held  accountable  therefor. 

3.  Moaopolies  «=924(l),  2a-^gr«eM«rt  t»  veil 
labor  only  to  eertals  glass  aot  grosad  fir 
lajaaetlvo  reflef  or  reoovery  of  daaaies. 

Where  printing  assodatlons  entered  bito  u 
agreement  providing  that  they  would  seO  iMt 
labor  only  to  persons  coming  within  a  desigDat-  • 
ed  dass  Is  not  ground  for  InJunctlTe  relief  or 
for  damages. 

4.  Monopoiias  ^28— Spsolal  daMages  rsiBlt< 
isf  fron  praatkes  Is  reatralst  of  trade  mnt 
•be  plaaiM. 

An  action  cannot  be  maintained  9 gainst  bb 
assodatlon  because  of  the  attempt  to  restrain 
competition  among  its  own  members  withont 
pleading  and  proving  special  damages  to  tte 
business  or  property  of  the  plaintiff. 

5.  Moaopolies  «»24(l)— No  right  to  IsjBaetiBB 
for  InjHry  by  sioaepoly,  bat  plaintiff  May  rt- 
oovsr  donbie  damages. 

St.  1907,  p.  984,  as  amended  by  St.  1900;  p. 
694,  gives  no  right  to  injunctive  relief  to  a  pri- 
vate person  in  the  violation  of  the  proviauuw 
of  the  act,  but  such  person  is  merely  ^ven  the 
right  to  recover  double  damages. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  H.  H.  Owem, 
Judge. 

Suit  by  the  Overland  Publishing  Company, 
a  corporation,  against  the  Union  Uthogrtpb 
Company,  a  corporation,  and  othws.  Fran 
a  Judgment  of  the  supertw  court  denying  an 
injunction  and  damages,  plaintift  uv^il^ 
Affirmed. 

Hoefler,  Cook  ft  Snyder,  of  San  Frandsco, 
for  appellant 

Harry  6.  McKannay,  of  &ui  Frandsco,  for 
respondents  Union  lithograph  Oo.  and  oth- 
ers. 

Heidelberg  ft  Murasky*  of  Ban  mndam 
for  reqmndent  unlms. 


4B»For  otlwr  w—  —  wudb  bvle  aad  KBT-NUUBBR  in  all  Ksy-Nnmbwsd  DlgesU  sad  Xadezek 
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LANODON,  P.  J.  Tills  Is  an  appeal  by  the 
pUinUfl  from  a  Judgment  'against  It  entered 
after  general  demurrers  to  the  complaint  had 
been  sustained,  llie  complaint  asks  for  In- 
junctive relirf  and  for  damages;  its  allega- 
tions are  lengthy  and  comxAex.  In  substance, 
they  are  as  follows: 

PlaintUf  is  a  corporation  doing  business 
under  the  laws  of  California.  Oertaln  named 
defendants  and  some  200  others,  whose  names 
are  unknown  to  plaintiff,  composed  an  organ- 
isation known  as  the  "Printers'  Board  of 
Trade."  Said  asaodatlott  is  formed  for  the 
purpose,  among  others  (as  set  forth  In  Its 
by-laws)  "to  investigate  and  check  Injurious 
trade  practices,  and  encourage  the  opposite" 
In  the  business  of  printing  and  publlehlng» 
which  is  the  business  carried  on  by  the  sev- 
eral members  of  the  association.  Certain  of 
the  named  defendants,  tf^ther  with  about 
1,300  others  whose  names  are  unknown  to 
plalntUF,  composed  an  associaticm  known  as 
-S.  F.  Typosrapblcal  Union  No.  21."  Cer- 
tain named  defendants  and  600  other  persons 
whose  names  are  unknown  to  plaintiff  com- 
pose an  association  of  persons  engaged  In  the 
business  of  printing  pressmen  and  assistants 
known  as  the  "S.  F.  Printing  Pressmen  & 
Aflsistanta  Unicm  No.  24."  Certain  named 
defendants,  wltb  numerous  other  persrais 
whose  names  are  unknown  to  plaintiff,  com- 
pose an  association  of  persons  engaged  In 
the  printing  trades  In  the  city  and  county  of 
San  Francisco  under  the  name  of  "Franklin 
Printing  Trades  Assodatiou."  The  executive 
officers  of  eadi  of  these  associations  are  also 
Joined  OS  defendants. 

The  complaint  continues  with  aUegatioiw, 
In  effect,  as  follows:  That  on  or  about  March 
1,  1020,  plaintiff  was  engaged  In  tbe  city 
and  county  of  San  Francisco  In  carrying  on 
and  Aoinfs  business  as  a  printer  and  pub- 
llsber  In  said  dty  and  county,  and  bad  in- 
vested In  its  business  capital  in  excess  of 
$25,000,  and  bad  built  up  an  established 
trsde  and  employed  on  tbe  average  more 
lhan  26  persons  tat  said  business ;  that  in  tlie 
month  4^  Hardi,  1020,  tite  said  aasodaUon 
known  as  Trinters'  Board  of  Trade  of  San 
Frandsctf"  caused  an  agfiat  or  representative 
of  said  association  to  as^roacSi  the  manag* 
ing  offloera  of  plaintiff  and  to  demand  that 
^alntiff  become  a  member  of  said  board  of 
trade;  that  plaintiff,  ton  Its  own  good  rea- 
sons, dedlned  to  Join  said  board  ol  trade. 
On  January  17,  1021,  plaintiff  received  from 
■aid  board  of  trade  a  written  omimunicatton, 
signed  IV  the  secretary  tberec^  Inviting 
jfiqiin^^ff  to  become  a  member  of  said  board 
of  trade,  and  reciting  that  the  monthly  dues 
vt  members  would  amount  to  92,  pins  f  1  for 
eadi  employee  In  i^intlfTs  cmnposing  room 
and  preas  room.  Plaintiff  again  advised  the 
■dd  board  of  trade  that  it  did  not  desire  to 
beemne  a  monber  tbexeot. 

It  la  alleged  that  09  November  23,  1920,  a 


written  agrement  was  entered  Into  by  and 
between  the  defendant  aasodatioo,  "Frank- 
lin Printing  Trades  Association,"  and  the 
association  known  as  the  "Printers'  Board  of 
Trade"  (in  said  agreement  referred  to  as  the 
"Employers'  Association")  and  the  associa- 
tion known  as  the  "S.  F.  Typographical  Un- 
ion No.  21."  Said  agreement  is  referred  to 
as  the  "Typographical  Agreement"  and  it  It 
alleged  that  it  provides,  in  paragraiA  fifth 
thereof,  as  follows: 

"In  order  that  the  anion  may  seenre  tbe  adop-  < 
tion  and  carrying  out  by  all  commerdal  printing 
concerns  within  its  jorisdictlou  ot  the  scale  of 
wages  and  working  conditions  herein  specified, 
and  have  the  responsibility  of  tbe  emploj  cro  for 
their  observance  and  performance,  tiie  union 
requests  and  the  employers  hereby  i^ree  tiiat 
tbe  employers  will  a^it  to  membership  In  their 
aBBodatiou  all  reputable  printing  concerns; 
and  in  consideration  hereof,  and  of  the  assnmp- 
tlon  of  the  responsibility  by  the  employers  for 
any  and  all  violations  of  said  scale  of  wages 
end  working  conditions  by  every  member  of  the 
employers,  the  union  agrees  that  its  members 
will  work  only  for  such  printing  concerns  as 
are  members  of  the  employers,  provided  that 
the  employers  shall  not  arbitrarily,  or  tor  any 
bat  good  cause,  refuse  admission  to  or  deny  re- 
tention of  membership  in  the  BmploySrs*  Asso- 
ciation." 

The  complaint  sets  forth  that  during  the 
years  1910  and  1920,  tbe  representatives  of 
the  printers'  board  of  trade  sought  to  induce 
plaintiff  to  Join  said  board  of  trade  and 
threatened  to  enforce  the  provisions  of  said 
Typographical  Agreement  above  set  forth 
and  compel  the  members  of  said  unions  who 
were  working  for  plaintiff  to  leave  such  em- 
ployment Plaintiff  was  also  vtelted  by  rep-, 
reeentatives  of  the  unions  involved,  who  stat- 
ed that  If  plaintiff  did  not  Join  the  associa- 
tion known  as  Printers'  Bmrd  of  l^ade  of 
San  Francisco,  the  said  two  union  associa- 
tions would  be  cranpdled  and  would.  In  pur- 
suance of  paragraph  S  of  said  Typographical 
Agreemoit,  order  the  withdrawal  from  th* 
emi^oy  of  plaintiff  of  all  membera  ot  said 
two  union  assodationB.  Plaintiff  refused  to 
Join  the  printers'  board  of  trade  and  the 
untoi  employees  left  plalntifTs  employ. 

It  is  alleged  that  If  plaintiff  persists  hi 
Its  refusal  to  become  a  member  of  tbe  prin- 
ters' board  of  trade,  the  persons  alleged  to 
have  quitted  its  emidoy  will  "Refuse  to  re- 
some  work  and  refuse  to  longer  cmtinue  In 
the  enudi^  of  irialntiff";  "that  without  the 
co-(v>eration  of  the  afoiesald  quitting  mem- 
b^  of  said  S.  F.  TyiMwraphlcal  Unltn  No. 
21,  It  wlU  be  bnposslble.  within  a  period  of 
three  or  four  days,  for  plaintiff  to  continue 
its  iffinting  and  publishing  operations."  It 
is  then  alleged  that  plaintiff  has  on  hand 
important  large  contracts  for  printing  and 
Is  under  written  contract  to  publiah  certain 
magaxlnes  and  periodicals  and  that  time  is 
of  the  essence  of  such  ctmtncts,  and  that 
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hy  reason  of  the  acts  and  things  charged 
against  the  defendants,  plaintiff  will  be  pre- 
vented from  carrying  out  said  contracts,  and 
will  become  liable  In  damages  thereon. 

There  are  also  allegations  to  the  effect  that 
the  unions  Involved  here  are  members  of  the 
American  Federation  of  Labor  Unions,  which 
controls  a  magazine  with  a  wide  circulation 
among  Its  members  and  affords  "a  ready, 
convenient,  powerful  and  effective  vehicle  for 
the  dissemination  of  Information  as  to  per- 
sons, products  and  manufacturers  boycotted 
or  to  be  boycotted" ;  that  "if  the  defendants 
•  •  •  continue  in  the  course  which  they 
have  consummated  and  threatened  of  boy- 
cotting this  plaintiff  and  advising  others  to 
boycott  plaintiff,  It  will  result  in  the  very 
great  injury  of  plaintiff." 

[1]  We  shall  pause  here  in  our  enumera- 
tion of  the  allegations  of  the  complaint  so 
as  to  consider  the  effect  of  those  already  set 
forth.  The  Typt^aphicftl  Agreement,  in  so 
tsLT  as  it  is  'Set  forth  in  the  complaint.  Is  one 
which  Is  perfectly  legal  and  involves  no  re- 
straint of  trade.  Provisions  substantially  the 
same  as  those  pleaded  herein  were  consider- 
ed in  the  case  of  People  v.  Epstean,  102  Misa 
Rep.  476,  170  N.  Y.  Supp.  68,  70.  The  agree- 
ment in  that  case  was  between  the  Photo- 
Engravers'  Board  of  Trade  of  New  York  and 
members  of  a  Photo-Engravers*  Union.  The 
reasoning  of  the  court  in  that  case  Is  applic- 
able in  considering  the  portion  of  the  Typo- 
grapliical  Agreement  before  this  court  in  the 
present  case.  The  so-called  Cartwright  Act 
(Stats.  1907.  p.  984,  as  amended  by  Stats. 
1909,  p.  C94),  upon  which  plaintiff  relies  In 
bringing  this  action,  contains  a  provision  that 
labor,  whether  skilled  or  unsldlled.  Is  not  a 
commodity  within  the  meaning  of  this  act. 
The  portion  of  the  Typographical  Agreement 
pleaded  by  plaintiff  Is  a  contract  concerning 
labor.  It  is  an  agreement  by  the  unions  to 
sell  their  labor  only  to  persons  coming  with- 
in a  designated  class. 

[2]  It  Is  the  right  of  every  man  to  engage 
to  work  for  or  to  deal  with,  or  to  refuse  to 
work  for  or  to  deal  with  any  man  or  class  of 
men  as  he  sees  fit,  whatever  his  motive  or 
whatever  the  resulting  injury,  without  being 
held  in  any  way  accountable  therefor.  Par- 
kinson T.  Bldg.  Trades,  154  Cal.  S81.  699,  98 
Pac.  1027,  21  L.  R.  A.  (N.  S.)  650,  16  Ann. 
Gas.  116S;  'Pierce  t.  Stablemen's  Union,  166 
Cal.  70,  76,  103  Pac.  324.  These  rights  may 
be  CTerdsed  in  assodation  with  others  so 
long  as  they  have  no  unlawful  object  in  view. 
Parkinson  t.  Building  Trades,  supra,  164  Gal. 
at  page  509,  08  Paa  1027,  21  L.  R.  A.  (N.  S.) 
660,  16  Ann.  Gas.  1166.  Thus,  where  build- 
tng  ctmtractors  and  a  group  of  workmen 
made  an  agreement  which  restricted  the  op- 
portunities of  a  coatractOT  not  a  party  there- 
to, it  was  said  that— 

Though  the  bnslDess  of  the  third  par^  was 
Interfered  with,  the  conrts  conld  give  no  re- 


lief, since  "the  law  could  only  make  it  posaible 
for  the  complainant  to  do  bnslness  in  the  way  it 
chooses  by  compelling  the  defendants  to  do 
business  in  the  way  they  did  not  choose. 
*  *  *  When  equal  rights  clash,  the  law  can- 
not interfere."  Kational  Fireproofing  Co.  t. 
Masons  Bldrs.  Ass'n,  168  Fed.  259,  M  0.  <X  A. 
635,  26  L.  R.  A.  (N.  S.)  148. 

In  the  case  of  Pierce  v.  Stablemen's  Union, 
156  Cal.  76,  103  Pac.  327,  it  was  said: 

"We  think  that  to-day  no  court  would  qaes- 
tion  the  right  of  an  organised  anion  of  em- 
ployees, by  concerted  action,  to  cease  their  em- 
ployment (no  contractual  obligation  standing 
in  the  way),  and  this  action  constitutes  a 
'strike.*  We  think,  moreover,  that  no  court 
questions  the  right  of  those  men  to  cease  deal- 
ing by  concerted  action,  either  socially  or  by 
way  of  business,  with  tiieir  former  employer, 
and  this  latter  act,  in  its  essence,  constitutes 
the  primary  boycott." 

"The  direct  object  or  purpose  of  a  combination 
fnrnishes  the  primary  test  of  its  legality.  It 
is  not  every  injury  inflicted  upon  third  per- 
sons in  its  operation  that  renders  a  combina- 
tion unlawful  It  is  not  enough  to  establish  n- 
legality  in  an  agreement  between  certatn  i>er- 
sons  to  show  that  it  works  harm  to  others. 
An  agreement  entered  into  for  the  primary 
purpose  of  promoting  the  interests  of  the  par- 
ties is  not  rendered  illegal  by  the  fact  that  it 
may,  incidentally,  injure  third  persons.  *  •  • 
A  laborer,  as  well  as  a  builder,  trader,  or  man- 
ufacturer, has  the  right  to  conduct  his  aO'airs 
in  any  lawful  manner,  even  though  be  may 
thereby  injure  others.  So  several  laborers  and 
builders  may  combine  for  mutual  advantage, 
and,  BO  long  as  the  motive  Is  not  malicioas.  the 
object  not  unlawful,  nor  oppressive,  and  the 
means  neither  deceitful  nor  fraudulent,  the 
result  is  not  a  conspiracy,  although  it  may  nec- 
essarily work  injury  to  other  persons.  The 
damage  to  such  persons  may  be  serious— it 
may  even  extend  to  their  ruin— hut  if  it  is  in- 
flicted by  a  combination  in  the  Intimate  pur- 
snit  of  its  own  affairs,  it  is  damnum  absque  in- 
juria." National  Fireproofing  Co.  t.  Mason 
Builders'  Ass'n,  160  Fed.  259.  265,  94  a  0.  A. 
535,  641  (26  L.  R.  A.  [N.  S.]  148). 

"An  association  of  individuals  may  determine 
that  its  members  shall  not  work  for  specified 
employers  of  labor.  The  question  ever  is  as 
to  its  purpose  in  reaching  such  determination. 
If  the  determination  is  reached  in  good  faith 
for  the  purpose  of  bettering  the  condition  of 
its  members  and  not  through  malice  or  other- 
wise to  injure  an  employer  the  fact  that  such 
action  may  result  in  incidental  injury  to  the 
employer  does  not  constitute  a  justification  for 
issuing  an  injunction  against  enforcing  such  ac- 
tion." Bossert  v.  Dhuy,  221  N.  T.  342,  359, 
117  N.  E.  682,  686  (Ann  Cas.  I&ISD,  661). 

In  this  state,  the  doctMne  has  been  an- 
nounced ev^  more  broadly.  In  the  case  of 
Parkinson  Co.  t.  Bldg.  Trades  OouncU,  154 
Cal.  at  p;  690,  OS  Pac.  1034,  21  L.  R.  A.  (N.  S.) 
560.  16  Ann.  Gas.  1166,  It  Is  said: 

"In  case  of  a  peaceable  and  ordinary  strike, 
without  breach  of  contract,  and  conducted  with- 
out violence,  threats,  or  intimidation,  this  court 
would  not  inquire  into  the  motives  of  the  strik- 
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ere— their  acts  h^ing  entirely  lawful,  their  mo- 
tire*  Tonld  be  hdd  Immateriid.'* 

CS]  In  the  U^t  of  the  foregoing  cases,  we 
Uiinfe  it  clear  that  in  so  far  as  tbe  allega- 
tions of  the  complaint  so  far  enumerated  are 
concerned,  they  state  no  ground  for  either 
InjonctlTe  relief  or  for  the  recoTery  of  dam- 
ages. 

But  the  complaint  continues,  In  another 
section  thereof,  with  allegations  concerning 
the  practices  of  the  printers'  board  of  trade. 
Tbere  are  no  allegations  establishing  a  caus- 
al connection  between  the  plalntifTs  griev- 
ance, i.  e.,  the  withdrawal  of  the  union  prin- 
ters and  these  averments  regarding  the  meth- 
ods of  the  printers'  board  of  trade.  Tbe 
latter  are  made  upon  Information  and  belief, 
and  are  substantially  as  follows:  That  said 
board  now  la  and  for  more  than  three  years 
last  past  has  been  engaged  in  "a  combined 
scheme  and  effort  to  violate  the  laws  of  the 
state  of  California  and  of  the  United  States 
of  America  in  such  case  made  and  provided, 
by  causing  the  prices  of  articles  and  services 
made  and  furnished  by  various  manbers  of 
the  said  Printers'  Board  of  Trade  of  San 
Frandsco,  to  be  fixed  gros^y  In  excess  of  an 
amount  that  would  yield  to  the  persons  mak- 
ing the  charge  and  collecting  said  prices,  a 
fair  and  reasonable  profit";  that  In  pursu- 
ance of  said  sdieme  and  effort  variotis  mem- 
bers composing  the  said  printers'  board  of 
trade  meet  dally  in  the  office  of  tbe  said 
printers*  board  of  trade  in  the  dty  and  coun- 
ty of  San  Francisco,  and  said  board  of  trade 
requires  that  all  of  the  new  contracts  and 
proposals  for  business  Involving  an  amoimt 
iQ  excess  of  $16,  then  imder  submission  to 
members  of  said  Printers*  Board  of  Trade  of 
San  FrandBCO,  be  reported  and  submitted  at 
such  meetings,  and  that,  thereupon,  by  lot  or 
agreement  tentative  prices  are  fixed  upon 
said  new  contracts  and  it  is  likewise  deter- 
mined which  member  of  the  printers*  board 
of  trade  shall  perform  the  services  or  furnish 
the  materials  contemplated  by  such  propos- 
als or  contracts;  that  thereupon  all  of  the 
members  other  than  the  member  so  decided 
upon  refrain  from  bidding  for  the  doing  of 
said  work  or  tbe  furnishing  of  said  material 
except  in  an  amount  above  the  amount  so 
fixed.  It  is  allied  that  by  reason  of  these 
facts  a  person  seeking  to  have  work  done  or 
materials  fnmlshed  Is  compelled  to  pay  tbe 
price  fixed  as  aforesaid  by  said  members  of 
said  printers'  board  of  trade ;  that  said  price 
so  fixed  is  arrived  at  through  corrupt,  un- 
just, and  Illegal  methods  as  aforesaid,  prac- 
ticed by  said  Printers'  Board  of  Trade  of 
San  Frandsco.  and  the  person  desiring  the 
work  or  materials  believes  that  the  price  so 
fixed  la  obtained  as  a  result  of  competitive 
bidding:  that  as  the  result  of  said  unjust 
and  illegal  practices  aforesaid,  competition 
Mween  the  membera  of  said  Printers'  Board 
tt  Trade  of  San  B^andsoo  (wtiich  Board  em- 
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braces  practically  95  per  cent  of  the  concerns 
engaged  in  the  printing  trade  in  the  dty 
and  county  of  San  Prandsco)  Is  destroyed 
and  rendered  impossible  and  that  said  acta 
constitute  an  unjust,  disciimlnating  and  un- 
lawful restraint  upon  trade  and  commerce 
twth  intrastate  and  Interstate. 

Ai^llant  contends  that  these  auctions, 
if  proven,  constitute  the  Printers'  Board  of 
Trade  a  trust  within  the  meaning  of  tbe  so- 
called  Cartwright  Act.  Act  4166,  Oeneral 
Laws  of  California  (1915)  Deerlng;  Stats. 
1907.  p.  984,  as  amended  by  Stats.  1909.  p. 
594.  Conceding,  for  tbe  purposes  of  this 
opinion  that  this  be  true,  the  said  association 
would.  In  consequence,  be  subject  to  forfei- 
ture of  Its  charter  rights,  franchises,  and 
privileges,  and  to  dissolution  upon  proceed- 
ings taken  by  the  Attorney  General  or  the 
district  attorney.  Section  2.  Stats.  1907,  p. 
984.  But  this  Is  not  such  a  proceeding. 
This  is  an  action  by  a  private  corporation, 
and,  as  such,  Is  governed  by  the  provisions  of 
section  11  of  said  act  In  that  section  It  Is 
provided  that  an  action  may  be  brought  by 
"any  person  who  shall  be  infured  in  hU  buH- 
ne»8  or  property  by  any  other  person  or  cor- 
poration  *  *  *  by  reason  of  anytblnf 
forbidden"  in  said  act. 

In  the  present  case  the  plaintiff  makes  no 
allegations  of  any  such  Injury  or  damaga. 
The  general  auction  of  Its  complaint: 

"That  by  means  of  each  and  all  of  said  acts 
done  and  threatened  by  the  defendants  afore- 
said, reBpeetively.  as  hereinbefore  set  forth, 
the  trade  and  commerce  of  the  plaintiff  with 
its  patrons  and  customers  •  *  *  baa  been 
and  will  continue  to  be  fordUy  aaspended,  and 
unless  the  relief  hereinafter  prayed  shall  be 
granted  •  •  *  plaintUF  wUl  lose  valnaUa 
copyrights  becanse  of  its  inabilty  to  continue 
its  usual  operations;  and  that  plaintiff  by  rea- 
son of  tbe  premises  has  suffered,  end  will  suf- 
fer in  an  increasing  degree,  damiages  *  •  • 
in  excess  of  $70^000" 

— is  Insufficient  There  is  no  allegation  of  tbe 
particulars  In  which  the  plaintiff  has  been  or 
will  be  damaged  by  the  restraint  of  compe- 
tition among  the  members  of  the  printers* 
board  of  trade.  The  only  damage  to  plain- 
tiff which  is  alleged,  L  e.,  the  loss  of  con- 
tracts, copyrights,  etc..  arises  from  the  al- 
leged inability  of  plaintiff  to  continue  Its  op- 
erations, due  to  the  fact  that  it  cannot  se- 
cure union  labor.  This  matter  we  have  dis- 
posed of  in  tbe  first  part  of  this  oi^ion.  We 
consider  It  damnum  absque  Injuria.  There  Is 
no  allegation  of  loss  to  plaintiff  arising  be- 
cause of  the  alleged  practices  of  the  printers* 
board  of  trade  In  restricting  competition 
amotiff  it$  ovm  memiiert.  On  tbe  contrary* 
it  is  perfectly  appar^it  that  plaintiff's  busi- 
ness could  not  be  injured  by  sadi  practice, 
but  must  be  benefited  thereby.  If,  as  plain- 
tiff alleges.  90  iMr  cent  of  the  persons  en- 
gaged In  the  printing  business  voluntarily 
form  an  assodatton  and  restrain  tbemselvea 
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from  competing  with  one  anottaer,  plaintiff, 
being  free  from  such  restraint,  baa  tbe  fewer 
competitors  with  whom  to  contend.  Indeed, 
plaintiff  does  not  complain  of  loss  or  dam- 
age because  of  tbe  want  ot  competition  among 
tbe  members  of  the  printers'  board  ot  trade, 
of  which  plaintiff  Is  not  a  member.  If  plain- 
tiff could  secure  union  latrar  and  continue  to 
operate  Its  business,  the  activities  of  the 
printers'  board  of  trade  In  restricting  com- 
petition among  its  own  members  would  not 
Injure  plaintiff  in  the  least.  It  is  alleged 
that  these  practices  have  continued  for  three 
years.  Apparently  they  have  not  Injured 
plaintiff,  but  have  probably  meant  to  it  a 
business  opportiinlty.  It  Is  the  withdrawal 
of  the  union  labor  and  the  consequent  Inabil- 
ity of  plaintiff  to  operate  its  business  In  com- 
petition with  the  members  of  tbe  printers' 
board  of  trade  whlcb  Is  Its  real  (wmplalnt. 

[41  Plaintiff  cannot  maintain  an  action 
^Inst  the  Printers'  Board  of  Trade  because 
ot  these  alleged  practices  without  Reading 
and  proving  special  damages  to  his  business 
or  property  by  reason  thereof.  There  are 
no  facts  alleged  In  tbe  complaint  showing 
damage  to  plalutlff  because  ot  said  defend- 
ant's methods  of  doing  business. 

In  the  case  of  Munter  v.  Eastman  Kodak 
Co..  28  CaL  App.  6G4,  163  Paa  739,  It  Is  said: 

"Whflc,  In  a  criminal  prosecntlon  against  per- 
sons for  maintaining  a  trust  or  combination  fat 
rextratnt  of  commerce  or  trade,  the  gist  of  the 
offense  is  In  tlie  formation  and  maintenance  ' 
of  lach  trait  or  combination,  and  tbe  fact  of 
the  existence  of  the  combination  f^r  the  pur- 
pose of  doing  some  prohibited  act  is  all  that 
need  be  proved  to  support  and  sustain  the 
charge,  yet,  in  a  dvll  action  for  damages  based 
upon  our  aati-trast  statute,  it  is  Ineambent  up- 
on the  eomplainlng  party,  not  only  to  all^  and 
prove  tbe  exlstenee  of  an  unlawful  trust  or 
combination  bat  also  to  allege  and  prove  that 
his  business  or  property  has  been  injured  by 
the  very  fact  of  the  existence  and  prosecution 
of  such  unlawful  trust  or  combination.  Or, 
as  was  said  by  tliia  court  In  Krigbaum  v.  9bar- 
baro,  23  Cal.  App.  427,  433  [133  Pac.  364]:  'To 
be  "Injured  in  business  or  property"  within  the 
contemplation  of  said  law,  as  we  understand 
it.  Is  where  the  injury  has  directly  resulted 
from  tbe  fact  of  the  existence  of  tiie  trust — 
that  Is  to  aay,  where  tbe  business  or  property 
has  directly  sustained  Injury  solely  by  reason 
of  tbe  restrictions  in  trade  or  commerce  which 
are  fostered  by  such  trtist  or  combination.  In 
other  words,  wliile  one  whose  business  or  prop- 
arty  has  been  injured  solely  because  of  the  re- 
strictions in  trade  carried  out  by  a  trust  or- 
ganized and  maintained  for  that  purposi  may 
maintain  an  action  under  the  provisions  of  the 
anti-trust  law  for  double  the  damages  he  has 
actually  suffered  from  the  Injury  so  inflicted, 
yet  he  could  not  maintain  an  action  based  iv>on 
said  law  If  the  injury,  although  directly  the  re- 
sult of  tbe  wrongful  acts  of  the  trust  or  tbe 
constituent  members  thereof,  did  not  arise  by 
reason  ot  the  restrictions  In  trade  or  com- 


merce carried  out  hr  mch  trust  or  combina- 
tion.'" 

[6]  Fnrthomore^  the  statute  glTes  no  ilfi^t 
to  Injunctive  relief  to  a  private  person  in  a 
case  of  violation  of  tbe  provlslona  of  tbe  act, 
but  sudi  a  posim  la  merely  s^ven  a  right  to 
recovw  doable  damages.  Section  11,  Stats. 
1907,  p.  984,  aa  amended  Stats.  1909,  p.  694. 
Se^  also,  NatL  Flreprooflng  Oo.  t.  HasMi 
BtiUders*  Ass'n.  169  Fed.  269^  94  a  a  A.  63S. 
26  Ia  R.  A.  (N.  S.)  148. 

The  dmnurrers  were  properly  aaataloed; 
the  Judgment  is  affirmed. 

We  concor:  NODBSI^  J.;  8TUBTD- 
VANT.  J. 


(S7  Cal.  App.  352) 

LOS  ANGELES  SHIPBUILDING  4  DRY- 
DOCK  CO.  V.  INDUSTRIAL  ACC.  COM- 
MISSION OF  CALIFORNIA  at  aL  ((Siv. 

3835.) 

(District  Court  of  Appeal,  Second  District.  Di- 
vision 2,  California.  AprU  19,  1922.  Hear- 
ing  Denied  hr  Supreme  Conrt  June  12, 1922.) 

1.  Admiralty  «a3l0— Natare  of  work  ioaa  teet 
as  to  whetber  oontraot  naritlne. 

In  determining  whether  a  contract  be  mari- 
time, the  teit  is,  not  locality,  as  In  the  case  of 
torta,  but  the  subject-matter  of  the  contract, 
the  nature  of  tbe  work  to  be  done. 

2.  Admiralty  «=9l  l-^ontraot  to  eosatniot  ves- 
sel nonmarltime. 

A  contract  for  the  construction  of  a  vessel 
Is  nonmarltime  and  not  within  adndralty  Jn- 
rlsdlctlon. 

3.  AdniraJty  «s3l3— Marine  naohlnlst's  serv- 
ices on  uncompleted  vessel  lying  In  navlgaUo 
waters  not  of  maritime  natursw 

Where  the  general  employment  or  activi- 
ties of  a  marine  machinist  on  an  uncompleted 
vessel  lying  in  navigable  waters  at  the  time  .of 
his  injury  had  no  direct  relation  to  navigation 
or  commerce,  the  services  were  not  of  a  marl- 
time  nature. 

4.  AdMlraJty  «»20— State  eanaet  abolish  ralee 
of  recovery  for  Injury  In  maritime  oontraot. 

Where  work  is  performed  under  a  maritime 
contract,  no  state  has  power  to  atMlish  mari- 
time rules  concerning  the  measure  of  recovery, 
and  Aubstitute  therefor  indenmity  under  a 
workmen's  compensation  act. 

5.  Admiralty  ^20--ln  aoamarltlne  eeatraeta 
obllvatteB  to  otmpaasate  employee  fer  lajary 
attaofcee. 

Where  a  contract  of  empl^^rment  In  non- 
maritime  and  tbe  work  is  not  of  a  maritims 
diaracter,  Workmen'a  Compensation  Act  fast-, 
ens  upon  the  relation  of  employer  and  employee' 
the  obligation  to  compensate  tor  injoiiso 
ceived  In  the  course  of  employment 
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6.  MattM-  ud  ««rvut  «s»346— ConpMsatloa 
Aet  InpotM  «BMl  «x  eoRtnurtii  llsbillfy. 

XJabtlitr  impoMd  by  the  Workmen's  Com< 
pensation  Act  may  be  described  as  qnaal  ex 
contractu;  the  law  attaching,  as  an  incident,  to 
the  relation  of  master  and  aerrant  an  obllga- 
tion  to  compensate  for  Injarles  received  in  the 
course  of  employment. 

Am^lcatlon  of  the  Los  Angeles  Shipbuild- 
ing &  Drydock  Company  against  tbe  Indus- 
trial Accident  Commission  of  the  State  of 
California  and  anotiier  for  certtorarl  to  re- 
Tiew  an  order  awarding  compensatloD  for 
Injuries.  Award  affirmed. 

Lools  M.  Uamer,  of  Lm  AngeJcB,  for  pe- 
titioner. 

A  E.  Graupner,  of  San  Franclaco  (War- 
ren H.  PillsbiuT.  of  San  S^andsco,  of  conn- 
■d),  for  respondrata. 

FINIiATSON,  P.  J.  This  iB  a  proceeding 
lo  certiorari  to  review  an  award  of  the  In- 
dostrial  Accident  Cmnmlssion  Iti  favor  of 
one  M.  ToutaiB,  a  marine  machinist  wbo 
was  Injured  while  installing  madilnery  in  a 
vessel  that  was  being  constmeted  by  Tou- 
tain'8  employer,  the  petitioner  bere.  The 


Ca  r.  Jenaen,  244  U.  S.  205, 87  Sup.  Ct  S24, 
ei  L.  Sd.  1086,  L.  B.  A.  lOlBG,  451,  Ann. 
Cas.  IMTE^  900,  and  in  Clyde  Steamship  Co. 
V.  WaHcer,  244  IT.  S.  266.  37  Sup.  Ct  645,  61 
Is.  Ed.  1116,  It  waa  decided  that  a  state  com- 
palaory  workmen's  compmsatlon  act  Is  op- 
posed to  tbe  federal  Constitution  in  so  far  as 
Its  terms  apply  to  marine  Injuriea  received 
in  the  performance  of  work  of  a  maritime  na- 
toie,  performed  in  the  course  ot  employment 
xmAer  a  maritime  contract,  and  in  Knicker- 
bocker Ice  Co.  T.  Stewart,  253  U.  3.  149.  40 
Sup.  Ot  488.  64  li.  Ed.  834,  11  A.  L.  B.  1145, 
it  was  decided  that  In  passing  the  Johnson 
Amendment  Congress  transcended  Its  con- 
stitutional power  to  Instate  concerning 
rights  and  Uabilitles  which  .are  within  tlw 
maritime  jurisdiction,  and  that  thwefore  the 
clause  saving  to  i^lraants  the  tights  and 
remedies  under  the  Workmen's  Compensa- 
tion Law  of  any  state  Is  Ineffective  and  void 
in  so  far  as  its  operation  might  Interfere 
with  tbe  characteristic  harmony  and  uni- 
formity of  the  law  maritime  in  Its  interstate 
and  International  relations. 

[1-3]  It  Is  eame^y  urged  by  petitions 
that  tbe  case  at  bar  is  wltbln  tbe  doctrine 
of  these  decisions  of  the  United  States  Su* 
vessd  bad  never  been  in  commission.  It  P7">«  ^ourt  I"  each  of  those  cases  the 
wTan  incomplete  structure  at  tbe  time  of ,  i"^"^^  7«  ^ 
ae  injuries.  It  had,  however,  been  launched  !  P^oymmt  under  a  maritime  contract  or  while 
and  bad  been  drawn  up  beside  a  dock  for  j  ^""i"^^  servant  was  performing  work 
completion,  where  It  was  afloat  and  riding  I  of  an  essentially  maritime  character.  In 
the  navigable  waters  of  Los  Angeles  Harbor  the  instant  case  the  injured  employee  was 


at  tbe  time  of  tbe  accident  Claiming  tliat 
tbe  commission's  award  was  based  upon  a 
maritime  tort  petitioner  contends  that  the 


not  engaged  in  the  performance  of  a  mari- 
time contract,  nor  were  bis  services  of  a 
maritime  nature.   In  determining  whether  a 


leepective  rl^ts  and  duties  of  the  parties  ■  contract  be  maritime  the  test  is,  not  locality, 
must  be  determined  and  controlled  by  the  i  as  In  the  case  of  torts,  but  tbe  subject-mat- 
marltime  law,  and  that  therefore  the  appll-  j  ter  of  the  contract,  the  nature  of  the  work 


cation  of  the  California  Workmen's  Compen- 
sation Act  would  be  an  nnautborteed  Inva- 
sttHi  of  the  admiralty  Jurisdiction  of  the 
federal  courts. 


to  be  done.  Doey  v.  Clarence  P.  Howland 
Co.,  224  N.  T.  30,  120  N.  E.  63.  A  contract 
for  the  construction  of  a  vessel  is  nonmari- 
time  and  not  within  the  admiralty  jurisdic- 


By  article  3,  section  2.  of  the  Constitu-  tlon.  Tbames  Towboat  Co.  v.  Francis  Ho- 
tlon  of  the  United  States  tbe  Judicial  power  i  Donald,  254  U.  S.  242,  41  Sup.  Ct.  65,  65  L. 
of  the  United  States  eztrads  "to  all  cases '  j]d.  246 ;  Grant  Smith-Porter  Ship  Oo.  t. 


of  admiralty  and  maritime  Jurisdiction.' 

Tbe  Judicial  Code  of  the  United  States 
(40  StalB.  at  L.  895).  by  sections  24  and  266 
<U.  8.  Oomp.  St  II  991  [SI.  1233).  vests  ex- 
etodve  Jurisdiction  In  the  federal  courts  "of 
all  dvll  cansn  of  admiralty  and  maritime 
Jorlsdlctlon,  saving  to  suitors  In  all  eases  the 
right  of  a  common-law  remedy  where  the 
common  law  is  cranpetent  to  give  it  and  to 
dalmanta  the  rights  and  remedies  under  tbe 
Workmen's  Compensati<m  Law  of  any  state." 
Tbe  condndlng  i^rt  ot  this  saving  clause 
ttat  wbidi  purports  to  save  to  claimants 
the  rights  and  remedies  affor,ded  by  a  state 
woarkmen's  ccnnpensatton  act  was  added  to 
the  tedoral  Judicial  Code  on  OctxOiw  6,  1017, 
by  an  amendment  cranmonly  known  as  tbe 
Johnson  Amendment    In  Southern  Pacific 


Bhode^  267  U.  S.  ,  42  Sup.  Ot  157,  66  L. 

Ed.  — .  Althoui^  tiie  uncompleted  vessd 
upon  which  be  was  hurt  was  lying  In  navi- 
gable waters,  Tontaln's  services  were  not  of 
a  maritime  nature.  Neither  his  general  em- 
ployment nor  his  activities  at  the  time  bad 
any  direct  relati<m  to  navigation  or  onn- 
merce.  Grant  Smith-Porter  Ship  Oo. 
Bfaode.  supra. 

Notwithstanding  Toutain's  employmrait 
was  nonmaritime,  petitioner,  aagumlng  that 
tbe  injury  was  the  result  of  a  maritime  tort 
argues  that  because  courts  of  admlrUty 
have  Jurisdlctim  of  claims  f<w  damages  grow^ 
li^  out  of  torts  committed  on  navlgal^  wa- 
ters, it  would  destrby  that  uniformity  wblcb 
the  federal  Constitution  was  designed  to  ao- 
compllsh  In  matters  maritime  If  our  state 
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Workmen's  Compensation  Law  (St  1913,  \f. 
279,  as  amended  by  St  1917,  p.  831)  were  ap- 
plied to  such  an  injury.  We  are  unable  to 
agree  with  this  contention.  In  our  opinion 
this  case  is  controlled  by  the  recent  decision 
of  the  United  States  Supreme  Court  In  Grant 
etc..  Ship  Co.  V.  Rhode,  supra,  a  case  where- 
in it  was  alleged  that  the  employee  received 
his  injuries  as  the  result  of  a  maritime  tort 
it  being  alleged  that  he  was  hurt  by  reason 
of  his  employer's  negligence  In  constructing 
and  maintaining  a  faulty  scaffolding  on  a 
vessel  afloat  on  navigable  waters.  In  that 
case  Rhode,  as  libelant  brought  a  suit  on 
the  admiralty  side  of  the  United  States  Dis- 
trict Court  to  recover  damages  for  injuries 
sustained  by  him  while  at  work  as  a  car- 
penter or  Joiner  on  a  partially  completed 
vessel  lying  at  a  dock  In  the  Willamette  riv- 
er in  the  state  of  Oregon.  The  uncompleted 
vessel  was  lying  In  navigable  waters  at  the 
time  of  the  injuries.  Negligence  of  the  em- 
ployer In  the  construction  and  maintenance 
of  the  scaffolding  was  alleged  as  ground  for 
the  recovery  of  damages.  It  was  held  that 
though  the  general  admiralty  jurisdiction 
extends  to  a  proceeding  to  recover  damages 
resulting  from  a  tort  committed  on  a  vessel 
lying  on  navigable  waters  within  *a  state, 
nevertheless  the  exclusive  features  of  the 
Oregon  Workmen's  Compensation  Act  are 
applicable  to  such  a  case,  and  that  therefore 
the  state  statute  abrogated  the  right  to  re- 
cover damages  in  an  admiralty  court  which 
otherwise  would  have  existed.  In  other 
words,  it  was  held.  In  effect  that  where  the 
work  is  nonmarltime  and  la  done  pursuant 
to  a  nonmarltime  contract  tbe  rights  and 
liabilities  of  the  parties  have  no  direct  rela- 
tion to  navigation,  and  need  not  be  measured 
by  those  rules  of  the  sea  the  uniform  opera- 
tion of  which  is  essential  to  any  general  sys- 
tem of  maritime  law ;  and  that  therefore  in 
such  cases,  and  notwithstanding  that  the 
work  is  done  on  navigable  waters,  the  rem- 
edy afforded  by  a  state  workmen's  compen- 
sation act  is  the  exclusive  remedy,  even 
though  the  injury  may  have  been  the  result 
of  the  em^doyer's  maritime  tort 

Because  the  Oregon  Workmen's  Compen- 
sation Act  (Laws  1913,  p.  188)  Is  an  elective 
statute,  giving  to  both  employers  and  work- 
men the  option  to  except  or  reject  its  pro- 
visions, whereas  our  statute  Is  compulsory, 
petitioner  claims  that  the  principle  of  the 
Rhode  Case  Is  not  applicable  here.  With 
this  contrition  we  find  ourselves  unable  to 
agree;  In  the  first  place,  we  fall  to  see  any 
ground  for  the  assumpticm  that  the  award 
under  review  here  was  based  upon  a  tort 
maritime  or  D(nmiarltlme.  Nowh^  in  the 
record  is  there  the  slightest  hint  that  the 
injury  was  the  result  of  any  negligence  or 
fault  To  CTtiUe  Toutaln  to  the  coippensa- 
ti<m  provided  for  by  our  Worlonen's  Cfunpoi- 
satlon  Act  it  was  not  necessary  that  there 


should  be  any  wrongful  act  or  omission. 
That  act  allows  compensation  for  all  in- 
juries arising  out  of  employment  lrre^>ec- 
tive  of  negligence  or  fault  The  payments 
provided  for  by  the  act  are  founded  sim- 
ply upon  the  Injury,  and  are  entirely  dis- 
connected with  any  theory  of  fault  on  the 
part  of  the  employer  or  right  on  the  pert 
of  the  employee  established  by  law  prior  to 
the  passage  Qt  the  act  save  in  instances  pt 
"serious  and  willful  misconduct"  The  bade 
principle  of  the  act  Is  that  the  cost  of  In- 
juries Incidental  to  modem  Industry  should 
be  treated  as  a  part  of  the  cost  of  produc- 
tion. That  purpose  is  effected  without  tbe 
creation  of  a  delictual  liability.  Doey  v. 
Clarence,  etc.,  Co.,  supra;  Berton  v.  Dry 
Dock  Co.  (D.  0.)  219  Fed.  765.  See,  also^ 
Quong  Ham  Wah  Co.  v.  Ind.  Acc.  Comm., 
184  CaL  35,  192  Pac.  1021,  12  A.  L.  R.  1190. 

[4,  S]  But  as  we  understand  the  doctrine 
of  the  Rhode  Case,  It  matters  not  whether 
the  Injury  be  the  result  of  a  tort — a  ddlo* 
tnal  omission  or  commission — or  whether  It 
happened  without  any  fault  on  the  part  of 
the  employer.  Nor  is  It  a  matter  of  moment 
that  the  state  Compensation  Act  be  eithtf 
elective  or  compulsory.  Where,  as  in  the 
Jensen,  Walker,  and  Stewart  Cases,  the  serv- 
ant is  injured  while  performing  work  of  a 
maritime  nature,  or  while  employed  under  a 
maritime  contract  the  parties  must  be 
deemed  to  have  contracted  with  each  other 
in  contemplation  of  the  general  system  of 
maritime  law  and  with  the  knowledge  that 
their  respective  rights  and  liabilities  would 
be  measured  and  defined  by  that  law.  And 
since  it  was  the  design  of  the  federal  Con- 
stitution to  preserve  a  proper  harmony  and 
uniformity  in  the  maritime  law,  it  follows 
that  where  work  Is  performed  under  a  marl- 
time  contract  no  state  has  power  to  abolish 
the  well-recognized  maritime  rules  concern- 
ing the  measure  of  recovery  and  substitute 
therefor  the  indemnity  that  is  afforded  by  a 
workmen's  compensation  act  But  wher^ 
as  in  the  case  before  us,  the  contract  ot  em- 
ployment Is  nonmarltime,  and  the  work  li 
not  of  a  maritime  character,  the  Workmoi's 
Compensation  Law  fastens  upon  the  relt- 
tion  of  employer  and  employee  the  obllgatioa 
to  compensate  for  Injuries  received  in  the 
course  of  emiAoyment.  North  Alaska  Sal- 
mon Co.  V.  Plllsbury,  174  Cal.  1,  162  Pac.  98, 
L.  R.  A.  1917E,  642 ;  Quong  Ham  Wah  Oa 
V.  Ind.  Acc.  Comm.,  supra.  The  contract 
being  nonmarltime,  the  parties  must  be 
deemed  to  have  entered  into  it  with  the 
knowledge  that  the  law  has  attached  to  their 
ration  of  master  and  servant  an  obligation 
to  pay  the  statutory  compensation  for  say 
Injury  which  may  be  received  in  the  conns 
of  the  employment  In  Doey  t.  daratcs^ 
etc.,  Co.,  supra,  the  New  Tork  Court  of  Ap* 
peals,  speaking  of  the  Workmen's  CcMnpen- 
satl<m  Law  of  that  state,  says  that  an  award 
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under  Oiat  law  Is  made  "npon  the  theory 
Oiat  the  statute  glTlng  the  commission  pow- 
er to  make  an  award  Is  read  Into  and  be- 
comes a  part  of  the  contract.'' 

[I]  It  Is  true  that  In  no  strict  sense  does 
the  obligation  of  the  employer  to  compensate 
the  employee  for  Injuries  spring  from  the 
contract  of  employment  as  a  contractual  ob- 
ligation. Oura  is  a  compulsory  statute,  and 
the  inr<^sltlon  that  a  compulsory  statute 
Is  a  contract  has  been  definitely  r^udlated 
In  this  state.  North  Alaska  Salmon  Co.  t. 
Fillsbury,  supra:  The  liability  imposed  by 
the  statute  Is  in  a  class  by  itsdt  For  want 
of  a  better  term  it  may  be  described  as  quasi 
ex  contractu.  Quong  Ham  Wah  Oo.  t.  Ind. 
Acc.  Comm.,  supra.  But  though  the  parties 
do  not  contract  to  create  the  rights  and  lla* 
bilities  which  are  prescribed  by  tbe  statute, 
nevertheless,  if  their  contract  be  nonmari- 
time,  as  In  the  instant  case,  there  Is  no  rea- 
son why  it  may  not  be  deemed  to  have  been 
entered  into  with  reference  to  the  state  stat- 
ute— with  a  knowledge  that,  to  the  relation 
of  master  and  serraht  which  Is  created  by 
the  contract,  the  law  attaches,  as  an  inci- 
dent to  that  status,  an  obligation  to  compen- 
sate for  Injuries  received  in  the  course  of 
the  employment.  This  being  so,  the  fi^ow- 
ing  excerpt  &oin  the  Bhode  Case  la  appli- 
cable here: 

"In  each  of  them  [the  Jensen,  Stewart,  and 
other  decisions  of  the  federal  Sopreme  Court] 
the  employment  or  contract  was  maritime  in 
natare,  and  the  rights  and  liabilities  of  the  par- 
ties were  prescribed  by  general  rules  of  mari- 
time  law  essential  to  Its  proper  harmony  and 
uniformity.  Here  the  parties  contracted  with 
reference  to  the  state  statute;  their  rights  and 
HabOitiM  had  ao  direct  rdation  to  narlgation, 
and  the  appUcadon  of  the  local  law  cannot  ma- 
terially affect  any  mles  of  the  sea  whose  nni- 
Itemity  is  essential." 

The  award  ia  aflSrmed. 

We  concur:  WOBKS,  J. ;  OBAIG.  J. 


<57  CaL  App.  TSS), 

LOS  ANGELES  SHIPBUILDING  ft.  DRY- 
DOCK  CO.  V.  INDUSTRIAL  ACC.  COM- 
MISSION OF  CALIFORNIA  et  al.  (Civ. 
3824.) 

(District  Ooort  of  Appeal,  Second  District,  Di- 
Tision  2,  California.  April  IS.  1922.  Hear- 
ing Denied  by  Supreme  Court  Jane  12,  1922.) 

Application  of  the  Los  Angeles  Shipbuilding 
ft  Drydock  Company  against  the  Industrial  Ac- 
cident Commission  of  the  state  of  California 
and  another  for  certiorari  to  review  an  order 
awarding  compensation  for  injuries.  Award 
•Armed. 

Louis  M.  Ussner,  of  Dos  Angeles,  for  petl- 
timer. 


A.  E.  Graupner,  of  San  Francisco  (Warren 
H.  PClsbnry,  of  San  IVandsco,  of  eotmad),  for 
respondents. 

FINLATSON.  P.  J.  Tfala  is  a  proceeding  In 
certiorari  to  review  the  award  of  the  Indas- 
trial  Accident  Commission  in  favor  of  one  3. 
M.  Bush.  The  facts  are  similar  to  those  stated 
in  the  opnion  filed  this  day  In  lyos  Angeles  Sbip- 
bntlding  &  Drydock  Company  t.  Industrial 
Acddeot  Commission  et  al.  (Cal.  App.  No. 
3835)  207  Pac.  417.  The  opinion  in  that  case 
disposes  of  the  fundamental  questions  involved 
here  and  the  award  of  the  commission  is  there- 
fore affirmed. 

We  ewumr:  WOBKS,  J.;  OBAIG,  J. 


(67  Cal.  Al»p.  9m 

ROACH  BROS.  &  CO.  v.  LACTEIN  POOD 

CO.    (Chr.  2426.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. April  IS,  IS^Z.  Hearing  Denied 
by  Supreme  Court  June  15,  l^i.) 

1.  Pl6««Rfl  «s>24B(4)-^meata««ta  to  eom- 
plalM  by  ksyor  of  lootfs  nore  fally  explain- 
lag  eoatnet  bsW  not  to  ehaoie  eaaae  ef  am 

tloa. 

In  an  action  by  a  buyer  of  goods  against 
a  B^er  on  a  contract,  where  it  would  have 
been  proper  and  competent  to  have  proved  all 
the  terms  of  the  contract  under  the  general 
issue  as  framed  by  the  pleadings  originally  filed, 
amendments  to  the  complaint  based  npon  the 
contract,  and  etmtalning  aTennents  which  more 
elaboratly  ezpUined  the  terms  of  the  contract, 
and  spedfleally  rafenins  to  matters  involved 
therein,  whi^  were  not  so  referred  to  In  the 
original  complaint,  did  not  change  the  cause 
of  action  or  introduce  new  Issues. 

2.  Pleading  «sb2S&— Damages  asked  In  anead- 
•4  eonplaint  any  be  larger  than  those  asketf 
In  original  oem  plaint. 

A  party  suing  for  damages  for  aiqr  tort 
may  ask  for  a  larger  amount  of  damages  in  his 
amended  complaint  than  in  the  original  com- 
plaint. 

3.  Sales  4»8I  (5)-~Refusal  to  supply  goods 
oontraoted  far  held  a  breach  of  contract. 

Where  a  contract  for  the  sale  of  goods 
called  for  the  sale  of  all  the  seller's  surplus 
goods  in  such  amounts  as  the  buyer  might  re- 
quire for  the  space  of  a  year,  the  refusal  of 
Uie  aeller  to  supply  the  buyer  with  goods  in  the 
required  quantity  on  demand,  when  the  seller 
had  euch  a  quantity  of  goods,  was  a  breach  of 
the  contract. 

4.  Sales  ^151— Letter  held  to  Us  a  repadia- 
tlon  la  tote  of  eontmot  of  salsw 

Where  a  contract  called  tor  the  ssle  of  all 

a  seller's  surplus  goods  of  a  certain  kind  that 
a  buyer  should  order  for  one  year,  a  letter 
from  the  seller  to  the  buyer,  written  after  the 
buyer  had  sent  a  second  order  for  goods,  stat- 
ing that  the  seller  would  not  sllow  the  buyer 
to  sell  the  goods  in  certain  territory  according 


«s»F«r  ottar  easas  ssa  mm  tople  and  KST-NUUBBR  In  aU  Key-Numlwraa  DIgesu  and  ladaaaa 


Digitized  by  Google 


120 


207  PACIFIC  RBPORTEE 


io  their  flnt  omtract,  wu  a  npodiation  In  toto 
of  the  contract,  and  not  merely  a  refusal  to  siqi- 
plr  the  goods  caDed  for  In  the  second  order. 

S.  Sales  4=3418(7)— Loss  of  profits  oa  aa  ar- 
ticle sold,  bnt  aot  delivered,  aot  recoverable 
where  ao  allegatloa  they  ooald  not  be  boHBht 
la  open  market. 

Under  Civ.  Code,  H  8S00;  3S08,  as  to  dam- 
ages for  breadi  of  contract,  and  section  8354, 
providing  that  the  valae  itf  property  to  a  buyer 
or  ovner,  deprived  of  its  possesion.  Is  the 
price  at  which  he  might  have  bought  an  eqaiv- 
alent  thing  in  the  market,  in  buyer's  action  for 
seller's  refusal  to  deliver,  in  which  plaintiff  did 
not  allege  that  the  goods  bought  could  not  he 
purchased  in  the  open  market,  he  could  not  re- 
cover the  amount  of  profits  lost  by  him  tiirougfa 
such  default. 

Appeal  from  Superior  Court,  Stanislaus 
County;  L.  W.  Fulkerth,  Judge. 

Action  by  Roach  Bros,  &  Co.,  a  corpora- 
tion, against  the  Lacteln  Food  Company. 
From  a  judgment  for  plainUff,  defendant 
appeals.  Bevened  and  remanded. 

Dennett  &  Zion,  of  Modesto,  and  H.  A. 
Stoat,  of  Oakland,  for  appellant 

E.  B.  Merli^,  of  San  Frandsco,  and  T.  B, 
Scott,  of  Modesto,  for  respondent. 

HART,  J.  This  la  an  action  for  damages 
for  the  breach  of  a  certain  contract,  alleged 
to  have  been  entered  Into  between  the  plain- 
tiff and  the  defendant 

The  defendant  was,  for  a  long  time  prior 
to  and  at  the  time  of  the  makbig  of  the  con- 
tract declared  npon  In  the  complaint  en- 
gaged In  the  buBlneaa  of  manufacturing  con- 
densed buttermilk,  known  as  "Lacteln,"  or 
"Hen  and  Hog  Buttermilk,**  In  the  city  of 
Modesto,  Stanislaus  county.  It  was  alleged 
In  the  complaint  as  originally  Died  that,  on 
the  80th  day  of  April,  1919,  said  plaintiff  and 
said  defendant  entered  Into  an  fucreement 
which  was  to  continue  one  year  from  said 
date,  and  whereby  the  defendant  granted  to 
said  plaintiff  the  exclusive  option  to  pur- 
chase all  the  surplus  "Hen  and  Hog  Butter^ 
milk"  In  certain  designated  amounts  and 
sizes,  and  for  certain  prices.  It  was  alleged 
in  said  complaint  that  said  agreement  was 
In  writing,  and  was  duly  executed  and  deliv- 
ered by  said  parties ;  that  thereafter,  pursu- 
ant to  said  agreement  the  defendant  deliv- 
ered to  the  plaintiff  one  carload  of  said  Lac- 
teln, and  that  plaintiff  accepted  and  paid  for 
the  same;  that  thereafter  plaintiff  demanded 
that  said  defendant  deliver  said  Lacteln  ac- 
cording to  the  terms  of  said  agreement  but 
that  defendant  refused  to  deliver  said  Lac- 
teln, and  "further  refused  to  be  bound  by 
said  agreement,  and  all  without  just  cause 
or  reason."  There  was  no  direct  allegation 
in  the  complaint  in  its  original  draft  stating 
the  number  of  carloads  of  said  Lacteln  with 
which  the  defendant  agreed  to  subtly  the 


plaintiff,  notwithstanding  which  omlaalMi 
said  complaint  further  alleged  that  "Had 
said  defendant  delivered  said  19  carloads  of 
said  Lacteln  or  Hen  and  Hog  Buttermilk,  the 
value  of  said  Lacteln  or  Hen  and  Hog  But- 
termilk to  the  plaintiff  herein  would  bave 
been  $27,360 ;  that  by  reason  of  said  refusal 
of  said  defendant  to  carry  out  said  contract 
said  plaintiff  has  been  damaged  In  the  sum 
of  $4,408,  the  excess  of  said  value  over  said 
purchase  price,"  for  wlilch  sum  judgment  is 
prayed. 

The  defendant  answering  the  complaint 
and  after  certain  formal  denials,  admitted 
that  the  contract  referred  to  In  the  complaint 
was  entered  Into  between  the  parties  on  the 
day  therein  named,  and  that  under  said  con- 
tract the  def aidant  was  to  furnish  said  plain- 
tiS  for  a  period  of  one  year  from  the  date 
of  said  agreement  Hen  and  Hog  Buttermilk, 
at  the  prices  set  forth  in  the  complaint  on 
the  condition,  however,  that  sold  defendant 
had  the  product  on  hand  to  sell  to  the  said 
plaintiff;  admitted  delivering  one  carload 
of  Hen  and  Hog  Butfermilk  to  the  plain- 
tiff, and  that  the  plaintiff  accepted  and  paid 
for  the  game ;  admitted  that  the  plalnUff  de- 
manded another  carload  of  Hen  and  Hog 
Buttermilk,  but  denied  that  plaintiff  deaoaand- 
ed  any  Lacteln,  and  admitted  that  defend- 
ant refused  to  deliver  said  material,  giTing 
as  the  reason  therefor  that  the  plaintiff  vio- 
lated the  terms  of  the  contract  and  ao  mu- 
r^idered  its  rights  under  the  same,  as  fel- 
lows: That  am<mg  the  terms  of  said  agree- 
ment the  retail  price  thereof  was  to  be  $15.10 
for  C^-gallon  barrels,  but  that  plaintiff  sold 
aald  material  at  iwlces  lower  than  the  prloea 
so  agreed  upon,  and  that  it  did  "actually  sell 
one  carload  of  said  Hen  and  Hog  Bnttermllk 
at  a  price  so  far  betow  the  prices  set  forth 
In  said  contract  that  the  defendant  could  not 
deliver  the  same  without  great  loss";  that 
aald  agreement  provided  that  said  plalutlff 
was  not  to  sell  or  deliver  said  material  to 
any  person  or  firm  purchasing  Lacteln  from 
the  said  defendant  but  "after  the  delivery  of 
said  carload  said  defendant  sold  a  carload 
of  said  Hen  and  Hog  Buttermilk  to  the  agent 
(of  defendant)  for  the  sale  of  Lacteln  in  the 
county  of  Sacramento,  state  of  California,*' 
in  violation  of  the  terms  of  said  agreement. 

Plaintiff  later  filed  an  amendment  to  the 
complaint  alleging,  among  other  things,  that 
the  defendant  was  organized  as  a  corpora- 
tion on  the  1st  day  of  March,  1918,  by  M.  P. 
Long,  E.  H.  Zlon,  and  J.  R.  Gilbert ;  that  the 
capital  stock  of  said  corporation  was  2,G00 
shares,  of  the  par  value  of  $10  each;  that 
2,410  shares  of  said  stock  were  issued,  of 
which  1,007  were  Issued  to  J.  R.  Gilbert; 
that  said  Gilbert  on  the  day  of  the  organisa- 
tion of  said  corporation  sold  and  transfer- 
red to  certain  persons  in  Modesto  407  shares 
Qt  said  stock  at  the  price  of  f  10  per  ahazc ; 
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that  at  all  times  herein  mentioned  the  mar- 
ket value  of  said  stock  was  $10  per  abare; 
Oiat  said  Lactein  Company,  on  the  SOtb  day 
of  A|»rU»  1019,  had  od  hand  a  suiplus  of 
abont  600  barrtis  of  Lactein  or  Hen  and  Hog 
Buttermilk,  "and  were  then  accumolatlng 
said  Lactein  at  the  rate  of  260  barrels  per 
month,  all  of  whldi  th^  were  unable  to  dis- 
pose of';  that  on  aald  date  W.  B.  Gilbert 
was  the  preddent  of  the  plalntUF,  and  that 
"said  defOKlant  was  anxiona  to  aecore  the 
asdstance  of  said  plaintiff  to  dlsprae  <tf  said 
surplus  Lactein,  and  said  plaintiff  was  de- 
sirous of  secnrlnc  a  contract  with  said  de- 
fendant for  the  sale  of  said  Lact^." 

It  was  then  alleged  that  the  imrtlei  <m  the 
SOtb  day  of  April,  1919,  entered  into  a  vorbal 
contract  whoreby  the  d^mdant  granted  to 
plaintiff  an  ezdusive  cation  to  purchase  all 
Cbe  anrpliia  Hot  and  Hog  Buttermilk  tor  the 
prices  and  on  the  tenoB  stated  In  the  otnn- 
^alnt  as  originally  drawn.  It  farther  silli- 
ed tn  said  ammdmoit  that  plaintiff  "has 
drawn  up  and  annexed  hCTcto,  marked  'Bx- 
biblt  A',  the  verbal  cfmtract  as  made  by  the 
parties,  and  as  intended  by  the  parties.  The 
same  Is  made  a  part  hereof."  It  was  alleged 
that  the  prices  designated  were  to  be  for  car- 
load lots  ot  80,000  pounds  minimum  caiucity, 
and  the  purchase  iwloe  was  to  be  paid  In  cash 
within  10  days  of  date  of  shipment,  less  2 
per  ceait.  discount  for  cash ;  that  defendant 
further  "agreed  to  secure  the  «itlre  preset 
output  ot  buttorniilk  and  other  milk  products 
of  the  Kewman  Oreamery,  and  convert  the 
same  into  Hei  and  H(^  Buttermilk,  and  bold 
the  same  subject  to  the  above  option" ;  that 
It  was  expressly  understood  and  agreed  and 
a  part  of  the  consideration  of  the  agreement 
ttat  "said  defendant  should  purchase  and 
pay  for  at  least  20  carloads  of  said  product 
daring  the  first  year,  and  that  all  the  cove- 
nants and  provlslmis  ther^  contained  were 
matual,  and  the  promises  and  agreements  of 
the  one  party  are  in  consideration  of  the 
^mnises  and  agreements  of  the  other  par^ 
hereSn." 

It  was  further  alleged  that,  at  the  time  of 
the  making  of  said  contract,  "L.  L.  Dennett 
was  the  regOlar  counsel  of  the  defenaants 
and  was  In  their  employ;  that  at  said  time 
Bsid  L.  L.  Dennett  was  not  the  counsel  for 
the  [^tlntUf  her^n,  and  was  not  in  Its  em- 
ploy; that  in  the  making  ot  said  contract 
W.  B.  Gilbert  acted  as  representative  of  the 
Irialntlff :  that  said  L.  Lk  Dennett  was  not  in 
the  employ  of  W.  B.  Gilbert,  nor  was  he  hla 
counsel;  that  it  was  mutually  agreed  be- 
tween the  parties  that  said  L.  L.  Dennett 
should  reduce  said  contract  to  writing ;  that 
thereafter  said  L.  L.  Dennett  drew  up  ai^ 
agreement  which  was  executed  by  the  plaln< 
tiff  and  the  defradant;  that  a  copy  of  said 
agreement  Is  hereto  annexed,  marked  'Ex- 
hibit B,'  and  Is  made  a  part  of  the  amend- 
inent  to  the  oomplalnt."  It  was  furth^  at 
diat'  plaintiff  agreed  to  procure  for 


said  def^dant  the  800  shares  of  stock  of  the 
Lactein  Food  Company  then  held  by  said  X 
S.  Gilbert,  and  cause  the  same  to  be  sold  and 
transferred  to  said  d^endant  for  the  sum 
of  93,900.  It  was  also  alleged  that  the  Hen 
and  Hog  Buttermilk  to  be  furnished  by  the 
plaintiff  to  the  defendant  should  be  equal  in 
every  respect  to  the  product  then  and  there- 
after made  by  said  defendant,  and  sold  un- 
der the  trade  name  of  "Lactein,"  and  also 
that  said  iwoduct  should  be  sold  by  said  plain- 
tiff under,  the  name  of  "Hen  and  Hog  But* 
termilk,"  and  that  the  business  was  to  be 
carried  on  by  plaintiff  with  buyers  under 
the  name  of  "Dairy  Products  Company."  It 
was  alleged  that  said  contract  executed  by 
the  parties  failed  to  repress  the  actual  agree- 
ment of  the  parties  in  the  following  partlcu* 
lars:  First,  it  falls  to  set  forth  the  surplus 
milk  that  plaintiff  was  to  receive ;  second.  It 
fails  to  grant  unto  plaintiff  the  option  to  pur- 
chase any  milk;  third.  It  falls  to  mention  the 
covenant  of  the  defendant  to  secure  the  milk 
from  the  Newman  Creamery  and  subject  the 
same  to  the  option  of  the  plaintiff;  fourth, 
it  fails  to  set  forth  the  covenant  of  the  plaiUT 
tiff  to  secure  for  the  defendant  the  stock  In 
the  Lactein  Food  Company. 

The  allegations  In  the  complaint  as  orig- 
inally drafted,  to  the  effect  that  the  defend- 
ant, In  pursuance  of  said  contract,  delivered 
to  plaintiff  and  plaintiff  accepted  and  paid 
for  one  carload  of  Lactein,  and  that  on  or 
about  the  12th  day  of  May,  1919,  plaintiff 
demanded  one  carload  of  said  J-actein,  and 
that  defendant  refused  to .  deliver  the  same, 
and  "then  and  there  gave  notice  that  It  would 
not  perform  said  contract  nor  Ije  bound  by 
the  same,"  were  repeated  in  the  amendment 
to  the  complaint.  It  Is  alleged  that  plaintiff 
"has  at  all  times  been  ready,  willing,  and 
able  to  accept  and  pay  for  said  Lactein  au- 
cording  to  the  terms  of  said  contract"  It  Is 
further  alleged  (paragraph  10)  that,  "pursu- 
ant to  the  terms  of  said  verbal  contract,  this 
plaintiff  did,  on  or  about  the  30th  day  of 
April,  1919,  cause  to  he  transferred  to  de- 
fendant said  600  shares  of  stock  In  said  de- 
fendant company,  and  said  company  paid 
therefor  said  fS,600,  according  to  the  terms 
of  said  verbal  contract'* 

The  prayer  of  the  complaint  as  amended 
prays  for  "Judgment  of  the  court  that  said 
contract  be  reformed  so  as  to  conform  to  the 
form  attadied  to  this  amendmoit  to  the  com- 
plaint, and  for  anch  and  other  farther  xotist 
as,  con^dering  the  premises.  Is  meet  and 
proper,  and  for  coats." 

A  second  amendment  to  the  complaint  was 
filed,  In  wfaldi  it  was  alleged,  amoi^  other 
things,  after  formally  realleging  paragraphs 
1,  2,  S,  4,  6,  0,  and  10  of  the  amendment  to 
the  complaint: 

"Paragraph  3.  That  the  average  carload  ac- 
cording to  said  contract  and  as  demanded  by 
the  market  was  made  up  as  ft^ows:  80  52-gal- 
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Ion  barrels  or  not  leas  than  40  G2-galIoD  barrels, 
20  25-g&Uon  barrels,  SO  lO-gallon  barrels,  and 
50  6-gallon  barrels;  that  under  the  terms  of 
said  ccmtract  said  defendant  conld  hare  pro- 
daced  for  this  plidntitE  100  carloads  of  the  abOTO 
aTerage  of  Laetein  during  said  flrat  year  of 
aaid  contract  and  plaintifl  conld  have  ^posed 
of  the  whole  thereof;  that,  according  to  the 
terms  of  said  contract,  the  amount  that  would 
have  been  due  and  payable  to  defendant  for 
aaid  100  carloads  of  Laetein  would  have  been 
1120,800;  that  the  value  of  said  100  carioads 
of  Laetein  to  Odu  plaintifC  would  haw  been 
(144,000. 

"Paragraph  4.  That  by  reason  of  said  refusal 
of  said  defendant  to  carry  out  said  contract  said 
plaintiff  has  been  damaged  In  the  sum  of  ¥23,- 
200,  the  excess  of  said  value  over  said  pardiaae 
price." 

Jodgment  la  asked  for  Uie  last  stated 
amount  Tbe  defendant  demurred  to  the 
amendment  and  second  amendment  to  the 
complaint  and  moved  to  strike  out  certain 
avermenta  contained  therein,  the  demurrerB 
being  overruled,  and  the  motions  denied. 
Thereupon  it  answered  tbe  allegations  of 
raid  amendments,  raibodying  in  the  answ^s 
denials  and  admissions  contained  in  the  an- 
Bwere  to  the  complaint  as  originally  flled,  and 
meetlDg  sucta  other  new  matter  as  the  sec- 
ond amaidmoit  to  the  complaint  contained 
dther  hy  vay  of  denial,  eCdmlsslon,  or  spe- 
cial defense. 

We  have  presented  above  an  utended 
statement  of  the  avermoits  of  the  several 
pleadlni^  flled  by  the  plaintiff  for  two  par- 
ticular reasons,  to  wit:  First,  because  there- 
in the  twms  of  the  ctmtract,  for  the  breadi 
of  which  the  plainttff  bron^t  this  action, 
are  aalte  fully  stated,  thereby  making  it 
unnecessary  to  reproduce  the  contract  Itself 
herein;  and,  second,  because  It  is  claimed, 
aa  we  ahall  later  see,  that  the  effe<^  of  the 
amaidments  to  the  complaint  was  to  state  a 
new  and  different  cause  (tf  action,  based  up- 
on an  entirely  different  contract  from  that 
pleaded  In  the  complaint  as  originally  flled. 

Hie  court,  among  othw  things,  found  that 
paragraph  6  of  the  amendment  to  the  com- 
I^int  does  not  eipress  the  terms  ai  the 
agreemoit,  but  that  the  terms  of  the  agree- 
meat  as  actually  nude  by  the  parties  are  set 
forth  in  tbe  contract  designated  aa  "Elxhlblt 
B,"  and  made  a  part  of  the  amendment  to  the 
complaint ;  that,  if  the  defendant  had  dellv- 
»ed  19  carloads,  as  provided  hy  the  terms  of 
said  contract,  there  would  have  been  due  and 
unpaid  tbe  def aidant  the  sum  of  yi8,40UiO; 
that  the  value  of  said  19  carJoads  of  Laetein 
to  the  plaintiff  would  have  been  $22,201.50; 
that  by  the  refusal  of  defendant  to  deliver 
said  19  carloads  of  Laetein  plait-  'fl  has  been 
damaged  in  the  sum  of  (3,800;  a,  at  the  al- 
legations of  paragraph  7  of  the  acnendment 
to  the  complaint,  to  the  effect  that  the  con- 
tract executed  by  tbe  parties  falla  to  express 
their  actual  agreement  In  the  particulars 


above  Indicated,  are  untrue ;  that  paragraph 
8,  alleging  certain  prices  which  the  plaintiff 
agreed  to  pay  per  barrel  for  said  Laetein, 
the  cost  of  Laetein  to  the  defendant,  the  net 
profit  to  the  defendant  by  tbe  sale  of  the 
Laetein  to  the  plaintiff  under  the  contract, 
and  that  "the  surplus  of  the  Modesto  plant 
was  250  barrels  per  month,  and  tbe  produc- 
tion in  addition  to  this  surplus  after  the  con- 
tract with  the  Newman  Creamery  Company 
was  made,  would  give  an  additional  surploa 
of  600  barrels  per  month,"  is  nntme;  that 
paragraph  10  of  the  answer  to  the  complaint, 
as  originally  flled  alleging  that  the  refusal 
of  defendant  to  deliver  said  material  to  aaid 
plaintiff  was  due  to  certain  breaches  of  the 
contract  by  the  plaintiff,  la  untrue.  Aa  to 
the  second  amendment  to  the  complaint,  the 
coort  finds  that  the  allegation  of  paragraph  2. 
to  the  effect  that,  "by  the  Judgment  of  this 
court  in  the  amendment  to  the  ccunplaint  In 
this  action,  said  court  has  reformed  said  con- 
tract, and  dedared  the  contract  set  forth 
herein  to  be  the  reformed  contract  of  the  aaid 
parties,"  Is  untrue ;  that  paragraphs  3  and  4 
are  true.  As  conclusions  of  law  the  court 
declared  that  the  written  contract  annexed 
to  the  complaint,  and  marked  "Exhibit  B," 
"Is  the  true  contract  executed  by  the  parties ; 
that  by  said  contract  the  plaintiff  was  bound 
to  receive  20  carloada  of  Hen  and  Hog  But- 
termilk, and  also  the  defendant  was  bound 
to  furnish  the  same;  that  defendant  fur- 
nished one  car  and  refused  to  furnish  more, 
and  that,  by  reason  of  said  r^usal.  plaintiff 
has  been  damaged  in  the  sum  of  $3,800." 

Judgment  was  entered  accordingly,  and 
from  said  Judgment  the  defendant  prosecutes 
this  anneal,  supporting  the  same  by  a  record 
prepared  according  to  the  altomatlve  method. 

The  defendant  urges  six  specifle  and  dif- 
ferent  points,  any  one  ot  which,  It  la  dalmed, 
will,  if  foand  tenaUe.  require  a  reversal  of 
the  Judgment 

Our  conclusion  is  that  the  Judgment  must 
be  reversed,  for  the  reaaon  that  the  court,  as 
a  basis  for  the  relief  awarded  the  plalnttS 
for  the  alleged  breach  of  the  contract,  adopt- 
ed an  erroneous  measure  of  damages.  We 
are,  though,  of  the  opinion  that  the  other 
points,  in  so  far  as  they  may  be  r^arded  as 
affecting  or  impairing  the  validity  of  the 
Judgment,  are  devoid  of  anbatanttal  merit; 
yet,  in  view  of  a  new  trial,  we  think  that 
two  ot  these  should  be  brl^y  noticed  Iierein, 
viz.;  First,  that  a  new  and  different  cause  of 
action  from  that  stated  in  the  complaint  as 
originally  flled  Is  set  up  In  the  amoidments 
to  the  complaint;  second,  that  there  was  no 
breadi  of  the  agreement  for  the  reason  that, 
as  Is  the  claim,  th«re  was  no  time  specified 
at  which  the  material  should  be  furnished  to 
plaintiff,  and  that,  therefore.  It  was  within 
the  discretion  of  the  defendant  to  furnish 
the  material  at  any  time  during  the  year 
that  the  contract  was  to  exist. 
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[1]  1.  The  cause  of  action  stated  In  the 
original  complaint  was  based  np(m  a  breadi 
of  a  contract  wberebj  the  defendant  agreed 
to  sell  to  the  plaintiff  and  the  plaintiff  agreed 
to  purchase  from  the  defendant  a  certain 
amount  of  Hen  and  Hog  Buttermilk  during 
the  year  commendng  with  the  30th  day  of 
April,  1919,  at  certain  spedfled  prices,  ^e 
amendmaits  to  the  complaint  were  based  up- 
m  said  contract,  although  the  avermentB 
thereof  more  elaborately  explain  tbe  terms 
of  the  convention.  This,  however,  did  not 
have  tbe  effect  of  dianglng  the  cause  of  ac- 
tion or  of  Introducing  issues  Into  the  case 
whldh  were  not  there  by  virtue  of  the  com- 
plaint as  originally  filed.  It  Is  true  that 
the  amendments  to  the  cfnnplalnt  specifically 
referred  to  matters  Involved  In  tbe  contract 
which  were  not  so  referrefl  to  In  the  orifirfnai 
complaint  But  it  would  have  been  perfect- 
ly proper  and  competent  or  within  the  Is- 
saes  to  have  proved  all  tbe  terms  of  tbe 
contract,  under  the  general  Issue  as  framed 
by  the  pleadings  as  originally  filed,  and  this 
would,  of  course,  have  Included  the  addi- 
tional averm^ts  set  forth  In  the  amendment 
to  the  complaint  as  to  tbe  terms  of  tbe  con- 
tract. The  amendments  to  the  complaint, 
as  we  have  seen,  set  out  In  substance  the 
terms  of  tbe  contract  as  foxmd  by  the  court 
and  admitted  by  tbe  defendant  to  have  been 
the  contract  which  was  entered  Into  between 
It  and  the  plalnUff. 

[2]  It  Is,  however,  true  that  the  averments 
of  the  seo)nd  amended  complaint  call  and  tbe 
prayer  prays  for  a  larger  amount  of  dam- 
ages than  was  asked  for  in  the  latter  plead- 
ing. We  do  not  know  of  any  rule  of  law 
or  any  reason  against  the  right  of  a  par^ 
suing  for  damages  for  any  tort  to  amend  bis 
complaint  so  as  to  autborlae  a  Jndgmrait  for 
a  larger  amount  of  damages  for  sudi  tort 
ttan  that  wblch  was  asked  for  In  tbe  com- 
Idalnt  as  originally  filed,  if  the  evidmce  war- 
'  ranted  it.  Moreover,  it  is  obvious  that  tbe 
defendant  was  not  pr^udlced  by  a  demand 
for  a  largw  amount  of  damages  than  that 
asked  tot  In  tb»  complaint  as  orlglnaUy  filed, 
evoi  If  the  allowance  <tf  said  amendment  so 
fiv  as  It  concerned  the  amount  of  damages 
might  be  aald  to  Involve  error,  since  the 
amount  of  damages  awarded  by  tbe  court 
was  far  below  the  sum  prayed  for  in  the 
amendmoits  and  even  below  the  amount 
asked  In  the  original  complaint  Stohlman 
V.  Martin,  28  Oal.  App.  838,  817.  U2  Pac. 
810. 

[1, 4]  2.  There  Is  nothing  In  the  point  that 
there  was  no  breadi  of  the  contra*^  be- 
esnse^  as  appellant  contends,  it  bad  an  entire 
year  within  whldi  to  perform,  or  at  ttie  very 
least  a  reasonable  time  to  perform  after  de- 
mand. The  contract  Is  tor  the  sale  and  pur- 
diasA  of  a  commercial  craunodlty,  and  a  fiilr 
and  reasonable  oonstmctlon  tiiereof  Is  that 
the  defendant  was  to  furnish  tbe  Lactein  to 


the  idalntlff  whenever  the  latter  should  de- 
mand It  provided,  of  course,  that  the  defend- 
ant bad  on  hand  such  a  supply  of  the  article 
as  the  plaintiff  might  require  or  call  for.  In 
otber  words,  we  do  not  think  that  the  de* 
fendant  was  at  liberty  under  the  contract  to 
refuse  to  supply  tbe  plaintiff  with  Lactein 
in  the  required  quantity  at  any  ressmable 
time  at  wblch  the  former  might  demand  It 
In  this  connection  it  is  further  contended 
that  if  the  defendant  was  In  default  at  all,  It 
was  merely  for  Its  refusal  to  supply  the 
plaintiff  on  Its  second  demand  or  order  for 
Lactein.  The  record  does  not  support  this 
contention.  To  the  contrary,  It  appears  from 
the  evidence  that  the  defendant  through  Its 
general  manager  and  president  addressed 
a  letter,  under  date  of  July  7.  1919,  to  tbe 
plaintiff  or  its  agent  ^*  GUbwt  stating, 
among  other  things: 

"It  will  be  impossible  for  as  to  allow  yoo  to 
sell  H.  and  H.  (Hen  and  Hog  Buttermilk)  In 
this  territory,  as  per  our  first  contract;  we 
wish  to  state  that  we  will  make  a  contract  with 
you  turning  over  the  state  of  Arizona  to  yon 
and  allowing  you  a  commission  on  any  H.  and 
H.  sold  in  this  territory,  although  we  intend, 
if  possible,  to  discontuiae  the  sale  of  H.  and  H. 
entirely." 

This  letter,  It  will  be  observed,  was  after 
tbe  plaintiff  had  made  its  second  donand  ujh 
on  the  d^ndant  for  Lactein.  The  trial  court 
construed  it  to  be  a  repudiation  in  toto  of  the 
contract  and  so  found,  and  we  t^lnk  tbe  let- 
ter sufficiently  supports  the  court's  finding  in 
that  particular. 

[B]  We  now  return  to  the  proposition  that 
the  court  erred,  to  the  prejudice  of  tbe  de- 
fendant in  adopting  as  tbe  measure  of  dam- 
ages In  this  case  the  profits  which  the  plain- 
tiff would  probably  have  derived  from  tbe 
material  mentioned  in  the  contract  had  the 
same  been  supplied  to  it  by  tbe  defendant 
according  to  the  terms  of  the  agreement 
Sec.  3300,  Civ.  Code.   Said  section  provides: 

"For  the  breach  of  an  obligation  arising  from 
contract  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Code,  is 
the  amount  which  wUl  compeosate  the  party 
aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  would  be  likdy  to  result  therefrom.'* 

We  are  persuaded  that  the  measure  of 
damages  in  this  case,  as  the  record  stands 
before  us,  Is  that  prescribed  by  sections  3308 
and  3364  of  the  Civil  Code.  Tbe  first-named 
section  reads: 

"The  detriment  caused  by  tbe  breach  of  a 
seller's  agreement  to  deliver  personal  property, 
tbe  price  of  which  has  not  been  fully  paid  in 
advance,  is  deemed  to  be  the  excess,  if  any,  of 
the  value  of  the  property  to  the  buyer,  over 
the  amount  which  would  have  been  dae  to  the 
seller  under  the  contract  If  it  hod  been  fol- 
flUed." 
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8e<^u  3364  ptovktes: 

"In  cstimatiBg  damages,  except  as  provided 
bf  sectioiu  8866  and  3356,  the  value  of  prop- 
orty,  to  a  hajw  or  owner  thereof,  deprived  of 
its  possession,  is  deemed  to  be  the  price  _  at 
wliidi  he  might  have  bought  an  equivaleDt  thing 
in  the  marlcet  nearest  to  the  place  where  the 
property  ought  to  have  been  put  into  liis  pos- 
session, and  at  such  time  after  the  breach  of 
duty  upon  which  his  right  to  damages  is  founded 
as  would  sufBce,  with  reasonable  diligence,  for 
him  to  make  inch  a  purchase." 

The  terms  of  the  contract  which  the  court 
found  that  the  parties  actually  entered  Into 
are  substantially  set  forth  In  the  amendment 
to  the  complaint,  the  averments  of  which  are 
In  substance  reproduced  hereinabove.  The 
specific  provisions  of  the  contract  are  that 
the  party  of  the  first  part  "is  the  manufac- 
turer of  a  condensed  buttermilk  known  as 
Lactein  or  Hen  and  Hog  Buttermilk  •  •  • 
and  desires  to  sell  said  product  and  eaid 
party  of  the  second  part  desires  to  purchase 
Bald  product  under  the  terms  and  conditions 
hereinafter  specified;  that  it  is  agreed  by 
and  between  the  parties  hereto,  In  considera- 
tion of  the  conditions  and  covenants  and  of 
the  payment  of  $1  each  to  the  other,  receipt 
whereof  is  hereby  acknowledged,  that  the 
said  party  of  the  first  part  will  aell  to  the 
said  party  of  the  second  part."  the  article 
mentioned  at  the  prices  specified ;  that  "the 
purchase  price  is  to  be  paid  In  cosh  within 
ten  days  from  date  of  shipment,  less  2  per 
cent  discount  for  cash."  Thus  it  will  be 
seen  that  the  contract  Is  plainly  one  for  the 
sale  and  purchase  of  the  article  therein  re- 
ferred to.  There  is  nothing  in  the  contract 
to  indicate  that  the  matter  of  profits  to  be 
derived  by  the  plaintifT  from  the  sale  of  the 
article  entered  into  the  agreement  as  a  con- 
sideration or  aa  an  element  thereof. 

These  are  cases  of  contracts  for  the  sale 
and  purchase  of  certain  commodities  in 
which  the  measure  of  damages  adopted  by 
the  court  in  this  case  would  be  applicable. 
These  are  where  the  circumstances  are  such 
that  the  vendee  cannot  go  into  the  open  mar- 
ket and  supply  himself  with  the  same  article, 
in  which  case  the  loss  of  profits  would  be  a 
Just  element  In  the  admeasurement  of  dam- 
ages. McKay  v.  Riley,  65  Cal.  623.  4  Pac. 
667 ;  National,  etc.,  Mfg.  Oo.  v.  Producers*  R 
Co.,  160  Cal.  740,  745,  147  Pac.  963,  and  eases 
therein  cited.  The  ca.se  of  Parkinson  v. 
Langdon,  36  OaL  App.  80,  171  Pac.  710,  like 
the  cases  just  cited.  Is  one  In  which  profits 
entered  into  the  contract  as  a  part  of  the 
consideration  therefor.  There  is  no  allega- 
tion in  any  of  the  pleadings  filed  by  the 
XAalntlff  that  the  latter,  after  the  breach,  was 
unable  to  purchase  Hen  and  Hog  Buttermilk 
in  the  open  market;  nor,  so  far  aa  we  are 
advised  by  the  record,  is  there  any  evidence 
therein  tending  to  show  that  Hen  and  Hog 


Buttermilk,  such  as  was  mantifactured  by 
the  defendant,  could  not  be  purchased  In  the 
open  market.  The  only  testimony  upon  the 
question  of  damages  was  that  given  by  W.  B. 
Gilbert,  who  testified  as  to  the  amount  of 
profits  lost  by  the  plaintiff  by  reason  of  the 
failure  of  the  defendant  to  supply  the  for- 
mer with  the  artide  according  to  the  terms 
of  the  agreement.  This  la  the  only  testimony 
to  whidi  counsel  for  the  plaintiff  refers  in 
support  of  his  contention  that  the  amount  of 
damages  found  by  the  court  as  having  been 
suffered  by  the  plaintiff  for  the  breach  of  the 
contract  is  sufficiently  buttressed,  evidential- 
ly, and  from  this  we  have  the  ri^t  to  con- 
clude that  there  is  no  other  testimony  in  the 
case  upon  the  qu^tion  of  damages.  The  find- 
ing <^  the  court  upon  the  question  of  dam- 
ages is  In  accord  with  this  testimony,  and  is 
baaed  thereon.  This  testimony  was,  under 
the  circumstances  of  this  case  as  disclosed 
by  the  record,  clearly  Incompetent,  fnxn 
whldi  propo^lion  it  necessarily  follows  Uiat 
there  is  In  the  recwd  no  basis  for  a  proper  or 
l^al  admeasurwnmt  of  damaces  in  tills  case. 

The  Judgmott  la  xeversed,  and  the  caose 
remanded. 

We  concur:  FINOH,P.  J.;  BUBNBTT.J. 


(SS  N.  H.  137) 
MANN  V.  KIDDO  at  aL    (No.  2654.) 

(Supreme  Court  of  New  Mexico.    May  23, 
1022.) 

fSvllaiuM  by  (h«  CourtJ 

Taxation  «=»734(l)— Tax  sales  oan  be  at- 
tacked only  beoaase  land  was  not  sabjeot  to 
taxation,  or  because  taxes  were  pdd. 

Tax  sales  made  under  the  provisions  of 
chapter  22,  Laws  1899,  may  be  attacked  only 
on  the  ground  that  the  land  was  not  aabject 
to  taxation,  or  that  tiie  taxea  have  been  paid. 
ChiaboUn  v.  Bujac,  27  N.  M.  — ^,202  Pa&  12S,  . 
followed. 

Appeal  from  District  Gourt,  feddy  Couutgr; 

Brice,  Judge. 

Action  by  Harrison  Mann  against  Charles 
Elddo  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

J.  B.  Atkeson,  of  Artesia,  for  appellants. 
K.  P.  Bujac  and  J.  M.  DiUard.  both  of 
Carlabad,  for  appellee. 

DAVIS,  J.  This  is  a  suit  to  quiet  title  to 
certain  lands,  tbe  complaint  being  In  the 
usual  form.  Appellees  denied  plaintiff's  title, 
and  attacked  the  validity  of  a  tax  deed  on 
which  it  was  based. 

The  principal  defects  claimed  in  the  pro- 
ceedings were  that  the  warrant  for  the  col- 
lection of  taxes  did  not  bear  a  seal ;  that  no 
sale  record  was  kept;  that  so  notice  of  sale 
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waa  posted  at  tbe  coarthonse  door;  and  that 
no  notation  was  made  on  tbe  assessment  roll 
that  the  property  had  been  sold  to  the  county. 

In  Chlsholm  v.  Bnjac,  27  N.  M.   ,  202 

Pac  126,  this  court  held  that  tax  sales  made 
tinder  tbe  provisions  of  diapter  22,  Laws 
1899,  may  be  attacked  <mly  on  the  ground 
that  tbe  lend  was  not  subject  to  taxation, 
or  that  the  taxes  had  been  paid,  and  that 
the  curative  provisions  of  that  law  continue 
In  effect  as  to  sales  made  under  it,  although 
that  law  hu  been  repealed.  That  case  Is  de- 
cisive here. 

The  Judgment  of  the  trial  court  will  be 
affirmed,  and  it  Is  so  ordered. 

RAYNOLDB,  a  and  FABKffiB.  J.,  eon- 
cur. 


(16  Umbo,  479) 

PETERSON  V.  PETERSON  et  al. 


{Supreme  Court  of  Idaho. 


(No.  36M.) 
May  27,  1922.) 


1.  Hisbaad  aad  wife  «s»265— Wife's  laterest 
In  eomnaatty  property  Is  a  vetted  eae^  and 
b  tlie  M«»  as  that  ef  ber  hirtud. 

The  interest  of  a  wife  in  the  couununit? 
property  is  »  vested  interest,  and  as  to  degree, 
quality,  nature,  and  extent  is  the  same  as  that 
of  her  husband. 

2.  Divorce  ^s>330— Wife's  ebtalnlag  divorce  la 
fordgn  Jurlsdlotlon  does  sot  divest  her  of  her 
laterest  In  the  eommnnlty  property. 

The  dissolution  of  a  marital  eommanlty, 
caused  by  the  wife  obtaining  a  divorce  in  a  for- 
dfn  Jurisdiction,  cannot  divest  her  of  her  in- 
terest in  tbe  common!^  property,  where  tbe 
v^idity  of  such  divorce  proceedings  Is  not  chal- 
lenged by  the  husband  In  tbe  proceedings  aft- 
erward brought  by  her  to  establish  her  interest 
b  such  community  property. 

S.  DIvoroa  «sb828— The  Idabo  erarts  are  not 
bonnd  to  reooiabe  tbe  validity  of  a  divorce 
■raated  la  aattbar  state  ea  eonstrvetlva  serv- 
loe  to  a  tpwae  abaadaalai  the  other  la 
Idiho. 

Where  either  hasband  or  wife  abandons  the 
other,  and  goes  to  a  foreign  jurisdiction,  and 
establishes  a  residence  therein,  end  obtains  a 
divorce  from  the  other,  by  constmctiTe  serv- 
ice, the  courts  of  this  state  are  not  bound  to 
recognize  the  validity  of  such  divorce  pro- 
ceedings, under  the  "full  faith  and  credit" 
dense  of  the  federal  Constitution. 

Ai^ieal  from  EKatrlct  Court,  Canyon  Coun- 
ty; WA.  L.  Bryan,  Judge. 

Action  by  Anna  M.  Peterson  against  Albert 
0.  ^terson  and  another  to  quiet  title.  Judg- 
ment for  i^alntlff,  and  defendants  aM>eal. 
AlElrmed. ' 

P.  E.  Cavaney  and  James  8.  Bogart,  both 
cf  Boise,  tor  appellants. 
O.  W.  Lunson,  of  Nampa,  to*  ratpondeot 


lee;  J.  Appellant  and  respondent  Inter- 
married in  1904,  and  were  thereafter  husband 
and  wife  until  September  26,  1M6,  when  re- 
spondent, who  had  left  her  husband  some 
three  years  before  and  taken  up  her  resi- 
dence in  the  state  of  Waalilngton,  secured  a 
divorce  from  him  In  the  courts  of  that  state, 
upon  constructive  service  of  summons.  Dur- 
ing the  marital  relation,  appellant  filed  a 
homestead  entry  upon  the  S.  W.  ^  of  the  3. 
E.  %  of  section  24,  township  2  N.,  Range  2 
W.  B.  M.  This  husband  and  wife  occupied 
these  premises  as  their  home  during  the  pe- 
riod they  were  required  to  live  upon  the  same 
in  order  to  secure  patent,  and  lutil  the  wife 
took  up  her  residence  in  the  state  of  Wash- 
ington, so  that  the  property  in  question  was 
community  property  at  the  time  respoudent 
secured  her  divorce  and  thereby  dissolved 
the  marital  community.  The  decree  of  di- 
Toroe  waa  limited  to  a  dissolution  of  the  mar- 
riage relati<m,  and  did  not  attempt  to  adjust 
any  property  rigbts  of  the  parties.  Re^ond- 
ent  brings  tills  action  against  ber  former 
bud>and  to  quiet  title  in  her  to  an  undivided 
half  interest  in  said  homestead,  and  for  an 
accounting  of  the  personal  property  and  par- 
tition of  said  real  estate.  Appellant  demur- 
red generally  and  specially,  and  moved  to 
strike  certain  parts  of  the  complaint,  and,  all 
of  said  pleas  having  been  overruled,  he  an> 
swered,  admitting  the  marital  rdatloo,  tbat 
said  iw<^>erty  described  In  the  ccMuidalnt  had 
been  acquired  as  therein  alleged,  and  Oiat 
tbe  same  was  community  mvpnty,  bat  d»- 
nled  all  of  the  allegations  relating  to  his  fail- 
ure to  Bun>ort  re^ndent  ^ile  she  was  his 
wife,  and  allied  by  way  of  cross-complaint 
that  she  deserted  and  abandoned  bim  and 
said  homestead,  and  departed  from  the  state 
without  cause  or  reason  therefor,  and  pro- 
cured said  dlTfttoe  in  the  state  of  Washing* 
ton  without  his  knowledge  or  consoot,  be 
never  appearing  in.  said  action,  nor  autbor- 
izlng  any  abearance  on  his  behalf,  and  pray- 
ed tbat  respMident  should  be  adjudged  t» 
have  no  rlj^t.  title,  or  Interest  In  or  to  said 
premises. 

The  cause  was  tried  to  the  court,  who 
found  generally  for  the  respondent  as  to  the 
material  alle^tlons  of  her  complaint;  tbat 
said  premises  were  acquired  under  the  home- 
stead law  by  the  Joint  effort  and  residence 
thereon  of  both  of  them  during  their  four 
years  of  Joint  occupancy ;  tbat  she  made  and 
had  recorded  her  declaration  of  homestead 
upon  tbe  same;  tbat  by  reason  of  her  fall- 
ing health  and  destitute  dircumstances  she 
left  the  state  of  Idabo  and  went  to  friends 
In  Washington,  where  she  procured  a  divorce, 
and  had  not  since  returned;  that  after  she 
left  said  homestead  appellant  had  sold  all  of 
th^r  community  personal  property,  and  had 
received  certain  rentals  for  the  land  during 
tlie  years  following  her  absence,  In  all 
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amonntlnff  to  $739.43 — but  also  found  that 
the  husband  had  discharged  a  mortgage  irf 
$600  against  said  real  estate,  and  as  a  con- 
clusion held  that  from  the  time  respondent 
secured  said  divorce  appellant  held  an  undi- 
vided Interest  in  said  premises  in  trust  for 
her,  and  that  she  -was  also  entitled  to  re- 
ceive from  the  proceeds  of  the  sale  of  the  per- 
sonal property  and  the  rents  and  proceeds  of 
said  real  estate  daring  said  time  $576,  less 
credit  for  one-half  the  amount  paid  by  appe- 
lant to  discharge  said  mortgage,  including 
interest,  and  that  she  was  the  owner  In  fee 
and  entitled  to  the  possession  of  an  undivided 
one-half  interest  In  and  to  said  premises,  and 
a  decree  was  entered  in  accordance  there- 
with, from  which  this  appeal  Is  taken. 

[1]  The  question  here  presented  for  deter- 
mination Is  as  to  whether  or  not  a  married 
woman  may  remove  to  a  foreign  jurisdiction 
and  Invoke  the  power  of  the  courts  of  such 
state  to  dissolve  the  marital  community,  upon 
constructive  service  of  summons,  and  there 
after  return  to  this  state  and  through  Its 
courts  assert  a  right  to  her  half  of  the  com- 
munity property.  In  Bedal  v.  Sake,  10  Idaho, 
270,  77  Pac.  638,  66  L.  R.  A.  60,  this  court 
held  that  one  who  voluntarily  leaves  this 
Jurisdiction  and  the  domicile  and  community 
[ffoperty  located  in  this  state,  and  obtains  a 
decree  of  divorce  In  a  foreign  jurisdiction, 
cannot  maintain  an  Independent  action  there- 
after In  this  Jurisdiction  for  a  division  of  the 
community  property.  This  would  appear  to 
be  dedstve  of  the  question  presented  by  the 
Instant  case,  unless  the  law  pertaining  to  the 
Interest  of  a  wife  has  been  modified  since 
that  decision  was  rendered  in  1904,  or  unless 
the  court  now  departs  from  the  doctrine  aa- 
nounced  in  that  case. 

B.  S.'f  2505,  at  the  time  of  the  Bedal-Sake 
dedston,  supra,  gave  the  husband  the  man- 
agement and  control  of  tba  community  proih 
erty,  witb  the  same  absolute  power  of  dis- 
position, otlier  than  testamentary,  aa  he  had 
of  bis  separate  tMroporly,  eccept  as  to  that 
part  of  ttie  communtly  property  used  as  a 
hcmiestead  by  the  husband  and  wife.  This 
was  modified  by  Laws  1913,  p.  £25,  pro* 
Tiding  that  the  husband  could  not  sell,  con- 
vey, or  Incumber  any  of  the  cMnmnnity  real 
estatei,  unless  the  wife  joined  with  him  In  ex* 
ecutlng  the  deed  or  other  instrument  of  con- 
veyance. A  further  amendmoit  was  made 
by  Iiaws  1915,  p.  187,  by  tailing  from  the 
husband's  control  the  earnings  of  the  wife 
for  her  perscmal  services,  and  the  rents  and 
Iffoflts  of  her  separate  estate.  This  section 
Is  now  O.  S.  I  4666,  and  has  not  since  been 
changed. 

K.  S.  I  5713,  provided  that,  upon  the  death 
of  the  husband,  cme  half  of  the  community 
property,  subject  to  the  community  debts, 
should  go  to  the  surviving  wife,  and  the  other 
half  was  subject  to  his  testamentary  disposi- 
tion; In  the  absence  of  sudi  testamentary 


disposition.  It  was  distributed  as  the  separate 
property  of  the  husband.  This  was  amended 
by  Laws  1907,  p.  846,  providing  that.  Mpon 
the  death  of  either  husband  or  wife,  one  half 
of  the  community  property  should  go  to  the 
survivor,  subject  to  the  c(MnmimIty  debts,  and 
the  other  half  should  be  held  subject  to  the 
testamentary  disposition  of  the  deceased  bus-, 
band  or  wife,  l^e  rights  of  both  husband 
and  wife  were  for  the  first  time  recognized, 
as  being  the  same  with  regard  to  the  power 
of  testamentary  disposition.  Laws  1911,  p. 
29,  further  modified  this  by  limiting  the  right 
of  both  husband  and  wife  to  make  such  testa- 
mentary disposition  to  the  children  of  such 
deceased  person  or  to  the  parents  of  either 
spouse,  and  provided  that.  In  case  there  was 
no  testamentary  disposition,  It  should  go  to 
the  survivor,  and  further  that  upon  the  death 
of  an  Intestate  wife  no  administration  of  her 
interest  In  the  community  estate' was  neces- 
sary. No  changes  in  the  devolution  of  com- 
munity property  have  since  been  made,  this 
now  being  C.  S.  S  7803. 

In  the  well-considered  case  of  Kohny  v. 
Dunbar,  21  Idaho,  258,  121  Pac.  644,  39  U 
H.  A.  (N.  S.)  1107,  Ann.  Oaa.  1913D,  492,  de- 
cided in  1912,  the  statute  law  defining  com- 
munity property,  the  husband's  right  to  man- 
age and  control  the  same,  Its  devolution  up- 
on the  death  of  either  party,  and  the  char- 
acter of  the  wife's  Interest  therein,  under  the 
law  as  It  then  stood,  were  gone  Into  In  an 
able  and  exhaustive  oc^nicm,  wherein,  among: 
other  things,  it  Is  said: 

"The  foregoing  gection  of  the  statnte  recog- 
nizes the  husband  and  wife  as  equal  partnera 
in  the  community  estate,  and  it  authorizes 
each  to  dispose  of  his  or  her  half  by  will.  It 
also  provides  that  the  survivor  shall  continue 
to  be  the  owner  of  halt  of  such  property,  snb- 
ject  ooly  to  the  payment  of  the  community 
debts.  Tbis  statute  dearly  and  nnmlstakably 
provides  that  the  surviving  spouse  takes  hia 
or  ber  half  of  the  community  property,  not  by 
succession,  descent,  or  inheritaDCe,  but  as  sur- 
vivor of  the  marital  community.** 

And  further  that: 

"The  one-half  interest  which  the  wife  re- 
ceives from  the  community  property  upon  the 
death  of  her  husband  comes  to  her  in  ber  own 
right,  by  reason  of  the  death  of  the  community 
agent  and  her  survival  of  the  dissolution  of 
the  commnnity  partnership." 

In  Ewald  v.  Hufton,  31  Idaho,  S73,  173 
Paa  247,  In  an  equally  well  considered  opin- 
ion, it  is  held  that  under  the  laws  of  this 
state  no  distinction  is  made  between  husband 
and  wife  as  to  the  d^ree,  quantity,  and  na- 
ture or  extent  of  the  Interest  each  has  in  the 
community  property,  and  that,  upon  the  dis- 
solution of  the  commimlty  by  death  of  either 
spouse,  the  surviyor  becomes  a  tenant  la 
common  with  the  heirs  of  the  deceased  mem- 
ber in  the  community  property  then  In  exist- 
ence. This  decision  reviewa  the  holdings  in 
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the  serenl  states  harlng  Btatntory  provisions 
'  rimllar  to  our  own,  reaffirmB  Kdhny  t.  Dun- 
bar, sQpra,  and  diatlnffuisbea  the  diflbrence 
hi  ttie  diaractet  of  the  estate  held  either 
■pause  onder  the  community  property  law 
of  this  state  from  what  It  Is  held  to  be  In 
Jbtisdlctlons  where  the  Interest  of  the  wife 
Is  a  mere  expectancy  and  not  a  rested  In* 
terest  Under  the  sereral  statntea  and 
amendments  mmtioned,  all  of  whldi  were  In 
force  In  their  present  form  at  the  time  the 
parties  to  thla  action  acqnlred  title  to  this 
homestead,  as  these  statutes  bSTe  been  con- 
strued by  the  last-mentioned  oi^ons  of  this 
court.  It  is  dear  that.  In  a  marital  partner- 
sh^.  the  Interest  of  the  wlfO  In  tbe  com- 
munity property  is  a  rested  Interest,  whldi 
Is  not  dlTested  Ipso  tecto  by  tbe  wife  going 
to  a  tonAga  jurisdiction  and  dissolving  tbe 
marital  community  by  securing  a  divorce, 
and  Bedal  v.  Sake,  supra,  so  far  as  it  holds  a 
contrary  doctrine.  Is  her^y  overmled. 

12]  Counsel  for  a^llant  urge  with  miuA 
force  the  injustice  and  unwisdom  of  a  com- 
munity property  law  whldi  permits  a  wife 
to  abandon  her  husband  without  just  caus^ 
go  to  a  foreign  jurisdiction,  and  obtain  a 
divtvce  from  him  upon  constructive  service, 
thereby  dissolving  tbe  marital  community, 
and  thm  permits  her  to  return  to  this  state 
and  invoke  the  power  of  its  courts  to  quiet 
title  In  her  to  one-half  of  the  community 
property,  and  It  must  be  conceded  that  tlils 
coDditlon  of  the  law  admits  of  designing  and 
onscrupulous  persons  bringing  about  disas- 
trous consequences  to  the  community  estate, 
because  such  estates  are  frequently  In  a  con- 
dition that  a  dissolution  in  this  manner 
would  cause  Insolvency.  However,  this  con- 
sideratifm  is  one  that  must  address  Itself  to 
the  law-making  power.  Courts  can  only  in- 
terpret and  apply  the  law  as  they  find  It, 
and  unless  the  doctrine  announced  in  the 
Eohny  and  Ewald  Cases,  supra,  Is  overruled, 
and  a  construction  given  tbe  several  statutes 
mentioned  which  would  do  violence  to  their 
j^sin  meaning,  there  is  no  escape  trom  the 
conduslon  that  the  interest  of  a  wife  in  the 
conununlty  property  Is  a  vested  interest,  and 
not  an  expectancy  dependent  npoa  her  smv 
vivlng  her  husband,  and  that  she  may  dis- 
solve sncli  community  by  divorce  iwoceed- 
iDgs  without  necessarily  forf<^tlng  her  right 
to  afterward  asswt  her  interest  In  such  com- 
munity inroper^. 

BaOx  parttes  to  this  action  earnestly  con- 
tend that  the  other  was  at  fiiult  in  tbelr 
marital  dlfflcnltiea.  The  findings  of  the  trial 
eoart  Indicate  tliat  It  regarded  the  husband 
as  the  greater  offender  of  the  two.  From  a 
carnal  consid^tton  of  the  testlmwty,  mncSi 
of  wbldi  la  by  way  of  depodtlons,  we  ooa- 
elude  that  in  this  respect  honors  are  about 
evm.  But  in  our  view  of  the  law  api^lcaUe 
to  the  essential  tects  involved  in  this  ctm- 
troverv,  which  fkcts  are  conceded  by  both 
parties,  that  Is,  that  this  pnq^erty  la  com- 


munity ^ropoty,  m  do  not  ^see  iduteln  the 
qfaesdon  as  to  who  was  at  fault  In  the  mat- 
ter of  divorce  iffoceedlnga  la  of  controlling 
Importance.  The  wife  took  up  her  residence 
in  a  foreign  jurisdiction  because  she  claims 
her  health  was  broken  by  reason  of  the  hard 
condlttons  of  life  she  bad  to  undergo  while 
on  this  homestead,  and  sets  up  as  grounds 
ft>r  divorce  la&  of  support,  cruel  treatment, 
and  habitual  bitemperanoe  on  the  part  of 
her  hnsband,  all  of  wbldi  are  grounds  for  di- 
vorce In  this  state,  and  she  was  awarded  a 
divorce  a  vlnculOb  As  to  whether  she  acted 
In  good  fidth  in  obtaining  sndi  divorce  is 
not  material  to  this  Inquiry,  for  appellant 
has  recognised  ita  validity,  and  therefore  it 
follows  that  such  proceedings  dissolved  the 
marital  community  as  eCFectlvely  as  if  the 
divorce  had  been  obtained  In  thla  state. 

If  It  be  dalmed  that  the  law  r^olatlng 
the  rights  of  husband  and  wife  to  the  com- 
munity property,  its  management,  control, 
and  derolntlra  after  the  death  of  either  par- 
ty, was  intended  to  have  application  only 
where  the  community  ts  dissolved  by  death, 
or,  if  diss<Aved  by  dlv<vce  inroceedings,  where 
the  party  causing  such  dissolution  was  wiUi- 
out  fault,  in  order  to  daim  swdt  right,  it 
may  be  replied  that  there  la  nothli«  In  the 
language  of  these  decisions,  or  In  the  com- 
munity property  law  above  referred  to,  that 
in^cates  sudi  limltatltni  Is  Intended.  In  tbe 
celebrated  case  of  Haddodc  v.  Haddo<A,  201 
U.  8.  662,  26  Sup.  Ot  625,  60  U  Bd.  867,  B 
Ann.  Oas.  1,  that  court  held  that: 

"The  mere  domicile  wltliin  th«  state  of  ooe 
party  to  the  marriage  does  not  give  the  courts 
of  that  state  jurisdiction  to  render  a  decree 
of  divorce  enforceable  in  all  of  tlie  other  atates 
by  Tirtne  of  tbe  full  faith  and  credit  daase  of 
the  federal  Conatitntion  against  a  nonresident 
who  did  not  appear  and  who  was  only  eonstrnc- 
tively  served  with  notice  of  the  pendency  of  the 
action." 

In  that  action,  botli  the  husband  and  wife 
were  residents  of  tbe  state  of  New  York. 
She  sued  tbe  husband  In  tbe  New  York  courts 
In  1899,  obtaining  personal  service  upon  him, 
and  alleged  that  tb^  had  been  married  In 
said  state  in  1868,  where  tb^  both  resided, 
and  where  she  cotftinued  to  reside.  She 
asked  for  a  decree  of  separation  from  bed 
and  board,  and  for  alimony.  The  answer  ad- 
mitted the  marriage,  but  claimed  that  it  had 
bem  procnred  by  fraud  of  tbe  wife,  and  that 
by  mutual  consent  a  separation  had  imme* 
diateiy  followed.  Tbe  husband  further  set 
up  that  he  had  obtained  a  decree  of  dlvmrce 
from  her  upon  constructive  service  in  the 
state  of  Connecticut  in  1881.  At  the  trial  of 
the  cause  before  a  referee,  the  judgment  roll 
in  the  suit  for  divorce  hi  the  Connecticut 
court  was  offered  In  evidence  by  tba  husband, 
and  was  objected  to  on  Uie  ground  that  the 
Connecticut  court  had  not  obtained  jurisdic- 
tion of  the  person  of  the  defendant  vrUe,  the 
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notice  of  ttie  paidmcj  of  the  anlt  being  hf 
pnUlcatlon,  that  litae  had  not  appeared  In 
that  action,  and  that  the  grounds  upon  which 
the  Oonnectlcut  court  bad  granted  the  dl* 
Torce  were  false.  The  New  York  courts  sua- 
talned  this  ruling,  and  error  from  the  New 
York  court  was  prosecuted  to  the  United 
States  Supreme  Court,  under  the  "full  faith 
and  credit"  clause  of  tbe  federal  Gonstlta- 
tlon.  Justices  Brown  and  Holmes  filed  dis- 
senting oi>Inlon8,  with  which  Justices  Harlan 
and  Brewer  concnrred;  but  so  far  as  we 
are  aware  this  decision  of  the  United  States 
Supreme  Court,  holding  tbat  a  state  is  not 
bound  to  recognlste  a  divorce  granted  in  an- 
other state  upon  constructlTe  service,  where 
the  adverse  party  was  lawfully  domiciled  in 
the  state  refuslug  suc^  recognition,  has  never 
been  overruled  or  modified,  and  Is  still  the 
law. 

O.  S.  I  4650,  regulates  tbe  disposition  of 
community  property,  Including  the  home- 
stead, upon  a  diraolutlon  of  a  marriage  by 
decree  .<vt  a  court,  and  snbdiviidon  1  reads: 

"If  tlie  decree  be  rendered  on  the  ground  of 
adultery  or  extreme  cruelty,  tiie  community 
proper^  must  be  asaigned  to  tbe  respective 
parties  in  each  proportions  as  tbe  conrt,  from 
all  of  tbe  facta  of  the  caie  and  tbe  condition 
•f  the  parties,  deems  just." 

[}]  It  Is  clear  that,  under  the  heading  In 
the  Haddock  Case,  state  courts  are  not  bound 
under  tbe  "full  faith  and  credit"  clause  of 
the  federal  Constltuti<Ki  to  recognize  tbe 
validity  of  divorces  procured  In  sister  states 
upon  constructive  service,  where  the  adverse 
party  Is  lawfully  domiciled  in  such  other 
state.  It  is  therefore  conceivable  that,  un- 
der the  provisions  of  our  statute  above  quot- 
ed, the  courts  of  this  state  may  deny  relief 
to  either  [tarty  oC  a  marital  community, 
where  such  party  has  wrongfully  deserted 
the  other  member  of  the  community,  gone  in- 
to another  state,  and  sought  to  dissolve  the 
marital  relation  by  constructive  service,  and 
thereafter  returned  to  this  state  for  the  pur- 
pose of  being  decreed  her  Interest  In  tbe  com- 
munity property,  where  tbe  resident  member 
of  tbe  community  challenges  tbe  validity  of 
such  divorce  proceedings  in  the  foreign  state 
to  dissolve  tbe  marital  community,  and  sets 
up  his  rights  under  tbe  laws  of  this  state. 

But  in  the  instant  case  no  question  has 
been  raised  as  to  the  validity  of  tbe  wife's 
divorce  obtained  In  a  foreign  jurisdiction, 
and  it  results  that  the  marriage  community 
was  dissolved  upon  Its  procurement.  This 
being  true,  it  follows  that  tbe  judgment  of 
the  court  below  in  quieting  title  In  respond- 
ent to  an  undivided  one-balf  Interest  in  the 
community  property  must  be  affirmed;  and 
It  is  so  ordered.  Costs  to  reesKmdent 

BICE,  a  J.,  and  BUDGET  HoOABTHT. 
and  DUNN,  JJ..  concur. 


(as  Idaho,  4S1) 
HAINES  V.  ROWLAND.    (No.  3701.) 

(Supreme  Conrt  of  Idaho.    May  29.  1922.) 

1.  Coatraots  «=9266( I)— Generally  party  r«- 
sdndlog  mast  offer  to  retnra  property.  . 

Generally,  to  rescind  a  contract,  an  offer  to 
return  proper^  received  thereunder  must  be 
made  before  suit 

2.  Sales  <ss>434— In  actios  for  selier't  broaoli, 
buyer  msst  allege  tbat  he  relM  oa  tlw  war- 
ranty breached. 

In  an  action  by  the  vendee  of  personal 
proper^  for  breach  of  warranty,  it  must  be 
alleged  tbat  vendee  beheved  and  relied  upon 
and  purdiased  on  the  Btr«agth  U  saeh  war- 
raotr< 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;  Ed.  L.  Bryan,  Judge. 

AcUon  by  a  O.  Haines  against  Saaoel  W. 
Rowland.  Judgment  far  defendant  Tram. 
an  ordfx  doiying  a  new  trial.  lAalntlff  ap- 
peals.   Reversed,  and  n«w  trial  granted. 

G.  W.  Lamson,  of  Nampa,  for  appellant. 
Sbme  &  Jackson  and  M.  H.  Eustace,  all  of 
Caldwell,  for  respondent. 

DUNN,  J.  Appellant  brought  this  action 
to  recover  on  a  check  for  $78.85,' which  was 
given  him  by  respondent  as  the  purchase 
price  of  a  cow.  Payment  on  said  dieck  was 
stopped  by  respondent  for  the  reason,  as 
claimed  by  blm,  that  appellant's  warranty 
bad  failed.  Respondent  answered  tbe  com- 
plaint and  filed  a  cross-complaint  alleging 
breach  of  said  warranty  and  asking  compen- 
sation for  feeding  and  caring  for  said  cow. 
The  Jury  returned  a  verdict  In  favor  of  re- 
spondent, allowing  him  the  sum  of  $20.  Ap- 
pellant moved  for  a  new  trial,  which  the 
court  denied,  and  from  the  order  denying 
such  motion  he  has  appealed. 

It  will  be  necessary  to  notice  only  two  of 
the  grounds  urged  by  appellant  In  support 
of  his  motion  for  a  new  trial. 

[21  The  first  Is  tbe  refusal  of  the  court  to 
sustain  appellant's  objection  to  tbe  introduc- 
tion of  any  evidence  in  support  of  tbe  cross- 
complaint,  because  said  cross- complaint 
"does  not  state  a  defense  and  does  not  state 
a  cause  of  action  on  counterclaim  or  cross- 
complaint."  The  particular  point  In  this  ob- 
jection is  that  tbe  cross-cunplalnt  contains 
no  averment  tbat  respondent  relied  ui>on  the 
alleged  warranty.  This  objection  wag  well 
taken  and  should  have  been  sustained.  35 
Cyc  376,  450,  and  cases  cited. 

The  other  ground  is  that  tbe  evidence  l« 
insufficient  to  justify  the  verdict,  for  the  rea- 
son that  It  tdiows  without  dispute  tbat  re- 
spondeat pun^sed  the  cow  on  condition  that 
he  could  resdnd  the  contract  of  ^le  by  re- 
turning the  cow.  and  there  is  no  evidence 
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that  he  erer  returned  or  offered  to  return 

her. 

[1]  In  his  croBS-complalnt,  reqiondent  al- 
lies that  he  purchased  Bald  cow  on  a  war- 
ranty by  the  seller  tliat  she  would  give  tiree 
gallons  of  milk  per  day  and  that,  if  she  did 
not  conform  to  said  warranty,  the  purchaser 
could  return  her  and  receive  the  purchase 
price.  It  is  tmdisputed  that  this  was  the 
agreement  between  the  parties,  and  respond- 
ent admits  that,  prior  to  the  bringing  of  the 
action  on  the  check,  though  daimlng  a 
bread)  of  warranty  and  attempting  to  re- 
ednd.  he  had  not  offered  to  return  said  cow. 
Besides,  he  testifies  that  appellant  offered  to 
take  the  cow  back  if  he  would  return  her. 

"Generally,  to  rescind  a  contract,  an  offer 
to  return  property  received  thereunder  must 
be  made  before  suit."  13  C.  J.  620,  {  67&;  35 
Cyc  445c'  mchols-Shepard  Co.  v.  Rhoadman 
et  al.,  112  Mo.  App.  290,  87  S.  W.  62;  Bresh- 
eara  et  al.  v.  GaUender,  2S  Idaho.  848.  8S0, 181 
Pac  15;  8  WUIlston  on  Contracts,  1  1468. 

In  this  state  of  the  record  the  motion  for 
a  new  trial  should  have  been  granted,  either 
of  said  grounds  behag  sufficient.  Order  de- 
nying said  moUon  Is  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant 

MCE,  0.  J.,  and  BUDGH,  McCABTHY, 
and  LiBE^  33.,  concur. 
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on  a  cattle  range,  and  they  appeal.  Heversed, 

and  new  trial  ordered. 


<tt  Idatio.  668] 
STATE  V.  BECKER  «t  «l.    (No.  8506.) 

{Sapreme  Court  of  Idaho.     Jane  2,  1022.) 

1.  PDbllc  lands  <S=3l7— Mere  ownership  of  un- 
divided tntarest  In  sheep  does  not  tend  to 
prove  willful  Intent  to  herd  them  on  a  prior 
eattle  range. 

Mere  ownership  of  an  undivided  interest 
is  a  band  of  sheep  does  not  tend  to  prove  a 
willful  intent  to  herd  and  grase  them  upon  a 
prior  ttttle  range,  in  violation  of  the  pro* 
visions  of  G.  S.  |  8838. 

2.  PtMio  laada  ^17— Intent  la  an  essential 
etameNt  of  the  erine  of  herding  sheep  on  a 
prior  eattle  range. 

An  essential  element  of  the  crime  of  herd- 
ing sheep  on  a  priw  cattle  range,  in  violation 
of  0.  a.  j  8333,  Is  the  Intent  to  commit  the  act, 
as  well  as  the  commission  thereof. 

a.  PtUio  lands  «s>l7— Aeoord  held  to  slraw  no 
•vldsaoe  of  willful  lateat  to  benl  sheep  en 
prior  eattle  rang^ 

On  examination  of  the  evidence  In  the 
case  at  bar,  it  is  hdd  that  there  is  no  evidence 

wiDfol  intent  to  herd  sheep  upon  a  prior 
eattis  range. 

Appeal  from  ViatrliA  Oonrt,  Lanbi  Obim- 
tr;  F.  J.  Gowsik,  Judge. 

Jerry  Becker,  Jr.,  and  Harrison  Becker 
were  convicted  of  grazing  and  herding  sheep 


h.  EX  Glennon,  of  Salmon,  for  app^lanta. 
Roy  U  Black,  Atty.  Gen.,  and  James  U 
Boone,  Asst.  At^.  Gen.,  for  the  State. 

RICE,  C.  J.  Appellants  were  convicted 
of  willfully  and  unlawfully  grazing  and  herd- 
ing sheep  upon  a  prior  cattle  range,  In  vio- 
lation of  the  provisions  of  G.  S.  §  8333. 

The  action  of  the  trial  court  in  overruling 
their  demurrer  and  motion  to  quash  cannot 
be  reviewed,  because  of  their  failure  to  save 
.exceptions  thereto.  State  v.  Crawford,  32 
Idaho,  165,  170  Pac.  511;  State  v.  Maguire, 
31  Idaho,  24,  160  Pac.  175.  The  remalnhig 
specifications  of  error  are  that  the  verdict 
and  Judgment  are  contrary  to  law,  in  that 
the  evld«ice  is  Insufficient  to  sustain  ei- 
ther the  verdict  or  the  judgmrat. 

[1,2]  In  State  v.  Maguire,  supra,  it  was 
pointed  out  that  the  general  speclflcatlou 
that  the  evidence  is  Insufficient  Is  not  a  com- 
pliance with  the  requirements  of  O.  S.  1 
0068,  which  provides  that— 

"If  a  reporter's  transcript  of  the  evidence 
appears  in  the  record,  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence  may  be  con- 
sidered and  determined  to  the  same  extent  as 
on  an  appeal  from  an  order  denying  a  new 
trial,  providing  a  specification  of  the  particu- 
lars In  which  the  evidence  is  insufficient  to  sus- 
tain the  verdict  Is  made  in  appellant's  brief 
filed  with  the  Supreme  Coi^" 

In  the  body  of  appellants'  brief,  however, 
the  argnment  upon  this  point  Is  based  upon 
the  contention  that— 

"There  is  aosolntely  no  evidence  In  this  case 
even  tending  to  diow  that  the  defendants  either 
acted  willfully  or  negllg«atly." 

The  transcript  has  been  examined  to  as- 
certain whether  there  was  any  evidence  tend- 
ing to  show  wlllfulnesa  or  negligence.  If  any 
such  evld^ce  had  been  found,  we  would  not 
have  inquired  as  to  its  legal  snfficlency.  In 
the  case  of  State  v,  Omaechevviarla,  27  Ida- 
ho. 707,  152  Pac.  280,  in  construing  section 
8338,  supra.  It  was  held  tiiat— 

"The  intention  to  commit  the  act,  as  well  aa 

the  commisaion  of  the  act,  are  necessary  and 
essential  ingredients  of  the  crime;  and  if  both 
are  established  by  competent  evidence,  under 
proper  instmctionB,  such  as  from  our  exam- 
hiation  were  given  in  this  caae,  in  our  opinion 
the  verdict  ot  the  jury  shoidd  not  be  dis- 
turbed." 

In  that  case  It  la  stated  tbat  amoi^  the 
facts  necessary  to  be  estaUlshed  by  coinpe> 
tent  evidence  Is  the  following: 

"*  «  *  And  that  the  defendant  knew,  or 
had  information  from  which  a  reasonable  nian 
under  like  circumstances  would  have  known- 
that  be  was  herding,  grazing,  or  pasturing 
sheep  upon  a  cattle  range  previously  occupied 
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b;  cattle  In  the  nraal  and  castotnar?  use  of 
such  range,  and  that  sheep  had  not  been  herded, 
crazed,  or  pastured  upon  said  range  prior  to 
said  time  in  the  nsual  and  cnstoioaiy  un  of 
Bald  range." 

Appeilant  Jerry  Becker  was  shown  to  be 
the  owner  of  an  undivided  Interest  In  the 
sheep  in  question.  Aside  from  this  fact,  he 
was  not  shown  to  have  been  connected  In 
any  way  with  the  misdemeanor  charged.  He 
cared  for  the  ranch  belonging  to  appellants, 
while  the  other  appellant,  Harrison  Becker, 
managed  and  cared  for  the  sheep.  No  at- 
tempt was  made  to  show  that  Jerry  Becker' 
conspired  with  his  brother  to  herd  or  graze 
the  sheep  on  the  range  in  question,  or  any 
other  cattle  range,  or  that  he  had  anything 
to  do  with  the  care  of  the  aheep,  or  any 
knowledge  or  notice  that  they  were  upon  a 
cattle  range.  Mere  ownership  of  an  undlvld- , 
ed  Interest  In  a  band  of  sheep  does  not  tend 
to  prove  a  willful  intent  to  herd  and  graze 
them  upon  a  prior  cattle  range. 

[3]  With  respect  to  appellant  Harrison 
Becker,  it  was  shown  that  he  was  In  charge 
of  the  sheep;  that  in  the  fall  of  the  year 
1918  he  was  engaged  in  moving  them  from 
GibbonsTllle' to  Buhl,  where  they  were  to 
be  wintered;  that  while  passing  through 
the  country  he  came  to  the  range  described 
In  the  complaint;  that  there  his  brother, 
Jack  Becker,  was  taken  sick  with  the  Span- 
ish Influenza ;  th9t  he  took  him  to  Salmon 
City,  leaving  word  with  those  In  charge  of 
the  sheep  to  stay  where  they  were  until  he 
returned;  that  he  expected  to  return  the 
next  day;  that  on  reaching  Salmon  City  he 
hlms^  became  seriously  111,  and  was  unable 
to  return  to  the  sheep  for  several  days.  It 
was  shown  that  during  his  absence  bts  herd- 
er and  camp  tender  were  informed  that  the 
sheep  were  upon  a  cattle  range  and  request- 
ed to  move  them  off,  which  they  refused  to  do. 

The  record  of  the  cross-examination  of  ap- 
pellant Harrison  Becker  contains  tbe  fol- 
lowing: 

"Q.  Yon  knew  yon  bad  no  right  to  graxe  your 
sbeep  and  herd  them  on  a  cattle  range?  A.  i 
didn't  know  it  was  a  cattle  range. 

"Q.  I  didn't  ask  yon  that.  You  knew  you 
bad  no  right  to  graze  your  sheep  and  herd 
them  on  a  cattle  range?   A.  Yes,  sir. 

"Q.  And  you  so  instructed  your  herder  not 
to  graze  them  on  a  cattle  range?  A.  Yes, 
air.  •  •  • 

**Q.  If  your  herder  was  adi^ed  by  any  person 
that  he  was  her^ng  yonr  sbeep  on  a  cattle 
range,  and  he  continaed  to  herd  them,  he  was 
doing  so  contrary  to  your  orders?  A.  Yea, 
sir." 

Tbia  testimony  stands  uncontradicted.  No 
attonpt  was  made  to  abow  that  Harrison 
Becker  bad  knowledge  or  notice  that  his 
sheep  were  npon  a  cattle  range,  when  he 
directed  his  emjidoyees  to  liold  ttiem  there 
until  he  returned. 


The  judgment  is  reversed  as  to  both  appd* 
lants,  and  a  new  trial  (nrdered. 

BUDGE,  HcOABTHT,  DUNN,  and  LEE, 
JJn  concnr. 

(Ul  Kan.  968) 
MAIN  V.  YANDELL  at  aL    (No.  23524.) 
(Suprame  Court  of  Kansas.   Jnna  10,  1922.) 

Appeal  from  District  Court,  Shawnee 

Coun^. 

On  application  for  rehearing.  Denied. 
For  former  opinion,  see  204  Pac  540. 

WEST,  J.  In  the  defendanfa  briefs,  and 
In  the  two  snotUms  for  r^earlng,  it  has 
been  Insisted  that  the  testimony  fiiUed  to 
show  that  Joseph  Casson  was  of  unsound 
mind  at  the  time  the  will  was  signed.  In 
the  second  motion  therefore,  filed  April  10, 
a  resume  is  given  of  the  testimony,  and  It  I* 
said  there  were  18  witnesses  who  knew  Jos- 
eph Casson  tmtll  his  death,  or  nearly  so, 
whose  evidence  of  his  sound  mind  was  posi- 
tive, and  based  upon  <dose,  intimate,  and  con- 
tinuous acquaintance,  "as  against  a  group  of 
witnesses  whose  adverse  opinions  were  form- 
ed from  casual,  remote,  and  intermittent  ac* 
qualntance  ahd  observation,  too  stale  to  be 
entitled  to  C(»iBlderatlon  at  all." 

The  opinion  recited  certain  portions  of  the 
evidence  showing  Mr.  Casson's  excentrldtles 
and  peculiar'  conduct,  reference  being  made 
to  the  testimony  of  Dr.  McDonald,  and  also 
tbe  aflSdavlt  of  Jamee  A(dieson  made  on  the 
motion  In  support  of  a  new  trial  touching 
Mr.  Casson's  appearance  at  his  house  after 
the  will  was  made.  It  was  said  in  the  opin- 
ion to  be  the  settled  rule  that  the  trial  court's 
finding  of  fact  Is  conclusive  unless  unsup- 
ported by  the  evidence.  Not  only  did  the 
jury  find  mental  incapacity,  but  the  court 
made  a  similar  finding  of  Its  own.  While 
the  record  presented  is  one  from  which  dif- 
ferent triers  of  fact  might,  and  doubtless 
would,  have  reached  different  conclusions,  the 
majority  of  the  court  feel  that  there  was  suf- 
ficient to  sustain  the  finding  of  mental  Inca- 
pacity. 

Aside  from  the  unquestioned  peculiarities 
manifested  by  Mr.  Casson,  from  which  nu- 
merous witnesses  concluded  he  was  -of  un- 
sound mind,  we  have  the  testimony  of  Dr. 
McDonald,  who  from  personal  observatton 
was  unconvinced  of  such  unsoundness,  but 
answered  that  certain  ivoved  conduct  Indi- 
cated Insanity.  In  order  that  the  decision 
in  this  case  may  not  be  deemed  a  departure 
from  the  settled  rule,  the  somewhat  unpleas- 
ant duty  is  tmdertaken  to  xetet  more  in  de- 
tail to  the  testimony  of  H.  W.  Page^  partus 
of  the  attorney  who  drew  the  will,  and  who 
was  in  the  office  in  an  adjoining  room  at  the 
time  It  was  dgned.  Attention  is  called  to 
the  following: 
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"Ur.  Oasson  wu  very  feeUe.  I  think  he  wai 
in  the  neighborhood  of  90  years  of  age.  I 
doobt  whether  he  could  walk  alone  that  day. 
Hie  day  was  not  cold,  bat  hir.  Ouson  had  on 
an  overcoat  and  a  Ions  red  scarf  around  bis 
neck,  and  wore  a  cap." 

Tb«  three  went  into  Mr.  Hazen'a  private  of- 
fice. There  was  a  partition  between  the  two 
offices  which  was  boarded  ap  about  three  feet, 
and  class  above  that,  and  his  desk  and  W.  R. 
Hazen's  sat  against  the  partition  on  opposite 
ddes,  and  there  was  a  door  aboot  the  center 
of  the  partition  walL 

"When  Joseph  Gaeson  came  in,  they  went 
bto  USt.  Hazen's  office,  and  the  converaation 
tiiat  was  carried  on  in  there  was  between  Mr. 
Acbeson  and  Mr.  Hazen.  I  didn't  hear  Mr. 
OasBon  say  a  word.   *   •  • 

"Q.  Did  yoa  bear  Acbeson  say  what  shonld 
go  into  the  wHI?  A.  I  did.  Mr.  Acbeson  was 
hi  a  few  days  before  that  talking  over  the 
making  of  the  will  and  Mr.  Hazen  told  blm 
he  would  have  to  bring  Gaason  in;  that  was 
a  Uvg  days  ^ior  to  the  tfana  Oasmai  came. 
*  *  * 

-Q.  Did  yo«  hear  Jowph  Oaason  say  to 
lodge  Haaen  anything  aboot  the  making  of  the 

wffl?   A.  No,  dr;  he  said  nothing.   •   •  ♦ 
"Q.  Now,  after  the  will  was  dictated  by 

Jndge  Hazen,  and  prepared,  what  was  done 

with  the  wm  then?  A  Mr.  Hasan  read  it  over 

b  his  office.  ♦  •  • 
"Q.  He  then  bad  the  will  in  bis  office  where 

Mr.  and  Mrs.  Acbeson  and  Joseph  Gassoo  all 

were?  A  Yea,  tAi. 
"Q.  And  the  will  waa  read  oyer  tliereT  A 

Tes,  Or. 

*^  Was  anything  said  between  Judge  Hazen 
and  Mr.  Gasaon  in  relation  to  the  will?  A.  Mr. 
Hazen  said  to  Casson,  he  said,  'Joe,  is  that  the 
way  yon  want  it?'  Bfr.  Caason  was  then  where 
I  coald  see  bim.   Onr  door  was  partly  open. 

telephone  rang,  and  I  was  in  the  act  of 
asswering  the  phone,  when  Mr.  Hazen  asked 
Hr.  Casson  that;  Mr.  Casson  made  no  reply. 
Mr.  Casson  waa  er^g,  tears  ninning  down  Us 
face.  •  •  • 

Did  he  make  any  answer  to  this  qoes- 
tion?  A.  No,  air.  Mr.  Hazen  asked  him  in 
a  loud  voice,  'Joe,  is  this  the  way  you  want  the 
wiU?  and  without  appearing  to  understand  he 
taid:  'If  that's  the  w^  these  folks  want  it,  I 
gneBS  it's  an  right.' 

"Q.  Did  Judge  Hazen  say  to  yon  in  this  con< 
versation  which  took  place  after  the  parties 
left  in  snbstance:  That  was  a  job  I  don't  like.' 
A  I  wouldn't  aay  he  said  that  in  thosa  words. 
In  snbstance. 

"Q.  I  will  ask  yon  If  he  said  to  yon  in  sab- 
stance  that  'old  Joe  is  not  going  to  last  long'? 
A  He  did  in  substance;  might  not  have  been 
just  those  words.  I  remember  him  saying  he 
had  failed  very  much  eince  be  last  saw  him. 

"Q.  Did  he  (W.  R.  Hazen)  say,  'They  are 
going  rather  strong  to  get  all  of  old  Joe's 
property?'  A  I  don't  know  as  he  said  *rather 
strong.* 

"Q.  Sute  what  he  did  say.  A  It  waa  in 
sobetance  that  he  tboaght  the  Acbesons  had 
taken  advantage  of  the  old  man.  «  *  * 

"Q,  What  did  you  say  to  the  stenographer 
about  it?  A.  We  had  a  conversation  about 
tbe  Acbesons;  how  they  had  bronght  this  old 


man  in  there  aAd  gotten  all  of  Us  property. 
We  knew  of  the  fact  that  he  had  given  them 
the  farm  before,  and  bow  they  had  given  it  to 
the  children  instead  of  taking  It  themselves, 
and  we  thought  it  strange,  and  the  condition 
of  the  old  man,  appearing  not  to  know  where 
he  was  that  day." 

While  Mr.  Page  waa  not  asked  his  opin- 
ion as  to  the  mental  capacity  of  the  t^ta- 
tor,  the  foregoing  Is  aufScient  to  show  what 
it  was,  and,  being  familiar  with  blm,  and 
his  drcamstanoes  and  sorroimdlngs,  and  hav- 
ing seem  him,  and  noted  his  appearance,  and 
heard  his  answer  to  the  questions  on  this 
occa^on,  his  testimony  Is  quite  slgniflcanL 

While  the  questioa  of  undue  influence  was 
for  some  reason  taken  out  of  the  case,  It  Is 
held  that  the  findings  made  by  the  Jury,  and 
also  by  the  trial  court,  of  mental  Incapacity 
at  the  time  the  will  was  made  were  and  ar* 
Bufflciently  8UK»orted  and  snBtained. 

The  fbrmer  (pinion  Is  therefore  adhered  to. 

JOHNSTON,  O.  J.,  and  MASON,  PORTBR, 
MARSHALL,  and  DAWSON,  JJ.«  concurring. 
BUBCH,  J.,  dlfwpntlng. 


(UO  Kan.  4&S ;  111  Kan.  35S) 

BURROWS  V.  FARMERS'  ALLIANCE  INS. 
CO.    (No.  23486.) 

(Supreme  Court  of  Kansas.    Feb.  11, 
On  Rehearing,  June  10, 1922.) 

iBsaraaoe  «B962i( I)— Where  fire  polloy  eevar- 
ti  total  valM  of  proper^,  la  whieh  Insared 
had  merely  an  latereat,  lasarod  ooeld  aot  aao 
for  total  loas,  either  as  real  party  la  faitorest 
or  In  a  ropreseatative  eapaol^. 
Where  fire  polioy  covering  the  total  value  of 
sta44:ed  wheat  was  issued  to  owner  of  one-third 
interest  therein,  with  knowledge  on  the  part  of 
the  insurer  that  insured  was  owner  of  merely  a 
one-third  interest,  the  insured,  on  destruction 
of  the  wheat,  could  not  maintain  an  action  tot 
the  total  loss  as  the  real  party  in  interest,  un- 
der ava  Cods,  S  25  (Gen.  St  1915,  {  6915), 
or  in  a  representative  capacity,  onder  section 
27,  but  could  recover  merely  the  amount  of  Us 
interest  therein. 

Appeal  from  District  Conrt,  Cherokee 
County. 

Action  by  S.  G.  Burrows  against  the  Farm- 
ens'  Alliance  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  R» 
versed,  and  rendwed  for  plaintltt. 

Alien,  Allen  ft  Allen,  of  Topeka,  for  ai^iel- 

lant 

O.  A.  McNMU  and  Leo  Armstrong,  both  of 
Columbus,  and  O.  V.  McNeill,  of  Baxtftr,  for 
appellee. 

DAWSON,  J.     The   iilaintlfr  recovered 

judgment  against  the  defendant  on  an  In- 
surance policy  covering  four  stacks  of  wheat. 


>rw  other  eases  ass  same        and  KBT-MUUBBK  la  all  Kay-Nambered  DIgesU  and  InOsaas 
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Tb»  wbeat  bad  been'  grown  on  land  be- 
loni^  to  W.  H.  Smith  and  wife.  These 
persona,  desiring  to  go  to  California,  made  a 
contract  with  plaintiff  that  he  should  har- 
vest, stack,  thresh,  and  sell  two-thirds  of  the 
crop  for  their  benefit,  and  that  he  should 
have  one-third  of  the  crop  for  these  services. 
After  harrest  plaintiff  obtained  from  de- 
fendant a  policy  of  Are  Insurance  coTerlng 
the  Blacked  grain.  No  mention  of  the  two- 
thirds  Interest  of  the  Smiths  was  made  In 
the  Insurance  contract.  It  was  shown,  how- 
ever, by  oral  testimony,  that  plaintiff  ex- 
plained to  the  defendant's  local  soliciting 
agent  that  he  only  owned  one-third  of  the 
wheat,  and  that  the  Smiths  had  left  it  to 
him  to  decide  whether  their  Interest  should 
be  Insured  or  not,  and  that  the  agent  bad 
told  him  that  the  mlnlmnm  insurance  charge 
was  f3,  which  would  be  sufficient  to  Insure 
not  only  the  value  of  plaintiff's  interest  In 
the  wheat,  $200,  but  also  to  Insure  the  In- 
terest of  the  Smiths,  9400,  so  the  policy  was 
written  for  $600. 

When  the  property  burned,  and  the  defend* 
ant's  adjuster  learned  that  the  plaintiff's  In- 
terest was  only  one-third,  he  told  plaintiff 
that,  since  his  interest  in  the  property  had  not 
been  truly  and  correctly  stated  In  bis  writ- 
ten application  for  Insurance,  be  was  not 
entitled  to  anything,  and  tliat  he  tald  himself 
liable  to  criminal  prosecution  if  he  attempted 
to  collect  on  the  policy.  However,  the  ad- 
juster offered  to  settle  in  full  for  plaintllt's 
share  of  the  loss,  $200,  and  plaintiff  agreed 
to  accept  this  sum,  but,  when  the  defendant's 
check  for  the  agreed  amount  was  mailed 
to  him,  he  returned  It,  and  broaght  suit  for 
the  entire  sum  named  in  the  policy,  $000. 

Judgment  was  entered  in  plalnUfl's  favor, 
and  defendant  appeals. 

The  first  error  assigned  is  based  on  the 
pn^sition  that  defendant  did  not  deny  its 
liability  to  plaintiff  for  bis  own  loss,  but 
that  be  baa  no  rlgbt  to  recover  anything  for 
Uie  loss  of  Smitbtf  property.  Defendant  re- 
lies upon  sectl(m  25  of  tbe  Civil  Code  (Geo 
St  1916,  S  8015).  which  provides  that  ever) 
action  roust  be  prosecated  In  tbe  name  of 
the  real  party  in  interest 

[1]  A  majority  of  this  court  disapprove 
this  contention,  and  hold  that  since  the  de- 
fendant's agent  was  apprised  ot  all  tbe  facts, 
and  induced  the  plaintiff  to  enter  into  the 
contract  of  Insurance  for  Qie  benefit  of  all 
cmcerned*  be  can  maintain  the  action  for 
the  benefit  of  tbe  Smiths  as  well  as  blms^ 
ClT.  Code,  I  27  (secUon  6017) ;  Sbellberg  t. 
McMabon,  OS  Kan.  48,  ayl.  2,  157  Pac.  268. 

[2]  It  Is  next  urged  that  tbe  settlonait 
was  binding,  and  that  no  fraud  was  estab- 
ll^ed  wbidi  vitiated  tbat  settlement  The 
jury  made  specific  findings  of  fraud,  which 
consisted  of  tbe  statemaits  of  the  adjuster 
narrated  above,  bat  these  findings  need  not 
be  considered  since  there  was  no  considera- 
tlou  for  the  settlement    Defendant  bad 


agreed  to  pay  $600  tf  the  wbeat  stacks  wcr* 
burned.  When  this  happened  there  was  a 
liability  of  $600,  and  there  was  no  considera- 
tion for  its  diminution  nor  for  tbe  agreonent 
to  accept  $200  in  satisfaction  thereof.  There- 
fore the  settlement  was  not  binding. 

The  third  error  assigned  relates  to  the  ad- 
mission of  evidence  touching  plaintiff's  con- 
versations with  defendant's  agent  who  so- 
licited the  insnranoe  contract  but  as  the  par- 
ticular testimony  objected  to  Is  not  Indicated 
in  the  brief  of  counsd,  it  cannot  be  con- 
sidered. 

[3,  4]  More  serious  than  any  of  the  fore- 
going, however,  are  the  defendant's  objecr 
tlons  to  tbe  instructions  glrai  to  tbe  jury. 

One  of  these  reads: 

"(11)  You  are  instmcted  tbat  If,  at  tbe  time 
of  the  making  of  the  Insurance  policy  herein 
sued  upon,  tbe  defendant  was  informed  and 
knew  that  tbe  plaintiff  was  the  owner  of  only 
one-third  interest  in  the  property  covered  by 
the  insurance,  and  with  tbat  knowledge  issued 
to  him  said  policy,  covering  tbe  whole  of  said 
property,  and  accepted  the  premium  for  the  is- 
suance of  said  policy,  then,  in  that  event  in 
case  of  a  loss  by  fire,  the  plaintiCF  wonld  be  en- 
titled to  recover  tbe  whole  of  the  insorance  19 
to  the  fall  Talne  of  the  property  Insured.** 

This  Instruction  Is  Incorrect  Ho  mattw 
what  plaintiff  told  the  Insurance  solicitor 
touching  the  extent  of  his  Interest  or  touch- 
ing the  extent  of  the  Smiths'  Interest  public 
policy  would  not  allow  tbe  plaintiff  to  re- 
cover for  himself  a  greater  sum  than  ttie 
value  of  his  own  Interest  One  difiiculty 
with  this  entire  case  was  tbe  extent  to  whicb 
the  Issues  were  permitted  to  be  enlarged  be- 
yond the  scope  of  tbe  pleadings.  For  in- 
stance, there  was  no  allegation  that  tbe  ao 
tlon  was  brought  for  the  benefit  of  the  Smith* 
as  well  as  the  iriialntiff,  no  allegation  that 
tbe  policy  as  writt^  was  a  mistake,  and 
that  the  interest  of  the  Smiths  was  to  have 
been  insured  as  well  as  that  of  the  plaintiff, 
no  allegation  of  any  contractual  obl^tloa 
between  plaintiff  and  the  Smiths  toudilng 
insurance  or  Insurance  proceeds,  do  all^a- 
tion  touching  the  Smiths*  proof  of  loss  or  ot 
waiver  of  that  proof,  and  no  allegation  of 
plaintiff's  agency  for  tbe  Smiths,  and  yet 
evidence  and  drcumstances  from  wbidi  most 
of  these  matters  might  be  Inferred  vrere  In- 
troduced; but  even  so,  and  assnmlng  that 
it  was  tbe  trial  court's  intention  to  permit 
tbe  issues  to  be  thus  «ilarged,  yet  there  was 
and  Is  about  this  case  so  much  rilence  about 
Important  mattraa  tbat  should  have  beea 
formally  pleaded  and  proved,  but  wbicA  wer» 
not  pleaded,  and  not  proved  with  much  pre- 
cislon,  that  It  sbouM  have  been  maae  dear 
to  tbe  jury  tliat  plaintiff  could  not  in  uv 
event  recover  for  blmsdf  more  Qian  at» 
amount  ot  bis  own  loss,  and  that,  it  the 
policy  was  mutually  designed  between  tb» 
partieB  that  Its  terms  should  oovar  also  tb» 
lossof  the  Smltb^  a seearate  verdict  lor  ttieir 
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loM  should  be  returned.  There  nmst  be  a 
Dev  trial,  and  it  abould  proceed  on  tbe  the- 
orj  that  plalHturg  action  is  for  bis  own  loss; 
and  fi>r  tbe  loas  of  the  Smiths,  and.  If  the 
fkds  warrant  a  recovery  tor  both  plaintiff 
and  the  Smlttn,  die  reqpecttTe  aoBu  to  be 
recovered  bf  plaintiff  personally  and  for  the 
Smltiis  abonld  be  found  and  adjudged  sepa- 
rately. 

Rerersed,  and  remanded  for  a  new  trial. 


MASON,  POKTER,  WEST, 
SHALL,  JJ.,  concnrrbig. 


and  UAS- 


JOHNSTON,  O.  J.,  and  BURCH  and  DAW- 
SON,  JJ.,  dissent,  holding  that  plaintiff  could 
not  maintain  the  action  as  the  real  party 
In  interest  under  section  25  of  the  Civil  Code, 
nor  in  a  representative  capacity  under  sec- 
tion 27 ;  that  plaintiff's  only  proper  recovery 
was  for  tbe  amount  of  his  own  loss,  and,  as 
this  had  been  tendered  In  full  without  litiga- 
tion, the  plaintiff  should  be  charged  with 
tbe  costs  of  the  action;  and  that,  since  there 
was  no  all^ation,  and  no  satisfactory  proof 
that  the  action  was  maintained  for  the  ben- 
efit of  the  Smiths,  that  phase  of  tbe  action 
should  have  been  dismissed. 

On  Rehearing. 

OAWSON.  J.  This  is  a  rehearing.  The 
facts  and  questions  of  law  are  fully  stated 
hi  the  orlglaal  opinion.  110  Kan.  458,  207 
Pac.  431.  After  reargument  and  reconsider- 
ation, the  dissenting  opinion  la  now  adopted 
as  the  (pinion  of  the  court ;  but  our  former 
<nder,  reversing  the  Judgment  of  the  district 
court,  will  stand,  with  this  modification: 
That  our  order  for  a  new  trial  be  withdrawn, 
and  that  Judgment  be  entered  for  plalnUCT 
tor  fSOO,  and  that  the  costs  be  taxed  against 
Um. 

It  Is  so  ordered. 

An  the  Justices  concurring. 


(llfrKuL6G9;  £aKan.Eai) 

KANSAS  STATE  BANK  V.  LAUGHLIN. 

(No.  23739.) 

(Sopreme  Court  of  Kansas.    Feb.  11,  1022. 
Behearlng  Granted  June  10,  1922.) 

(BpUdbua  by  the  Court.) 

BaBks  aad  .baaklsg  ProvUles  for  dou. 

ble  liability  o1  stockholders  held  not  repMled 

by  eoastltutional  amendment. 
Tbe  section  of  the  banking  act  (Gen.  Stat. 
1015,  i  SSS),  providing  that  stockholders  of  a 
bank  sbaU  be  additionally  liable  for  a  sum 
cqoal  to  the  par  value  of  the  stock  owned  by 
cadi,  was  not  repealed  by  tbe  amendment  to 
section  2,  art.  12,  of  the  Constitution  adopted 
la  1906^  wbick  provides  that: 

"Dues  from  corporations  shall  be  secured 
by  the  individual  liability  of  the  stoaAhoIders 


to  the  amount  of  stock  owned  by  eadi  stod- 
holder,  and  sach  other  means  as  sbsll  be  pro- 
vided by  law,"  et& 

Johnston,  C.  J.,  and  West  and  Marshall,  JJ., 

dissenting. 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  Kansas  State  Bank  against 
A.  W.  Laughlln,  to  recover  a  statutory  lia- 
bility on  stock  owned  by  the  defendant  In 
tbe  Kansas  State  Bank  of  Sallna,  which  had 
become  insolvent  Judgmoit  for  tbe  d^ttid- 
ant,  and  tiie  i4alntifl  appeals.  Bevetsed. 

John  L.  Hunt,  of  Tbp^ca,  and  B.  I.  UtO- 
wlch,  of  Sallna,  for  appellant 
T.  Ij.  Bond  and  Knlttte  ft  Knlttle,  aU  of 

Sallna,  for  appellee; 

JOHKSTON,  O.  J.  The  question  presented 
for  detwmlnation  on  this  appeal  Ts  whetho: 
the  statute  enacted  in  1897  (Gen.  Stat  1915, 
{  528),  providing  that  sbareholdere  In  a  bank- 
ing corporation  shall  be  subject  to  an  addi- 
tional liability  equal  to  the  par  value  of  the 
stock  owned  by  than,  is  still  existent  and  en- 
forceable. 

The  question  arose  In  an  action  brought 
against  a  stockholder  to  recover  a  statutory 
liability  on  stock  owned  by  him  in  the  Kan- 
sas State  Bank  of  Salina,  which  had  become 
Insolvent  Tbe  trial  court  held  that  the 
stockholders*  double  liability  had  been  abro- 
gated by  a  constitutional  amendment,  and 
that  the  statute  mentioned  was  no  longer  in 
force.  When  It  was  «iacted,  the  constitu- 
tional  provision  relating  to  the  individual 
liability  of  stockholders  was  as  follows: 

"Dues  from  corporations  shall  be  secured 
by  Individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  tbe  stock  own- 
ed by  each  stockholder,  and  such  other  means 
as  shall  be  provided  by  law;  but  such  individual 
liability  shall  not  app^  to  railroad  corpora- 
tione,  nor  corporations  for  religions  or  charita- 
ble purposes."   Constitution  art.  12,  |  2. 

It  had  been  determined  that  this  provision 
was  not  self-executing  but  required  legisla- 
tive action  to  give  it  effect  Woodworth  v. 
Bowles,  61  Kan.  569,  60  Pac.  831.  An  early 
Legislature  enacted  statutes  for  the  enforce- 
ment of  the  liability  as  against  the  stock- 
holders of  all  corporations  except  railway, 
religious,  and  charitable  corporations.  Gen. 
Stat  1868,  c.  23,  §§  32-44.  A  slight  amend- 
ment of  these  provisions  was  made  in  1898, 
permitting  receivers  of  corporations  to  en- 
force the  statutory  liability  against  stock- 
holders. Laws  of  1898,  c.  10,  SS  14, 16.  These 
provisions  applied  to  banking  corporations 
as  well  as  all  other  business  corporations, 
and  remained  in  force  until  1003,  when  the 
Legislature  repealed  and  abrogated  the  rem- 
edies for  the  enforcemoit  of  tbe  liabUltyi 
making  an  exertion  in  tliese  words: 

"Nothing  in  this  act  shall  be  constmed  so  as 
in  any  manner  to  affect  tbe  liability  9t  stock- 
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holders  in  any  banking  corporatioii,  orcanized 
under  the  laws  of  this  state,  at  now  provided  by 
law."  Laws  of  1908,  &  162. 

About  Ato  rears  before  Qiat  time  the  Legls- 
latnre.  In  enacting  ao  daborate  act  for  the 
regulation  of  banks,  Iniduded  tbe  section  al- 
ready  mentioned,  which  provides  that: 

"The  shareholders  of  every  bank  organized 
under  this  act  shall"  be  addiUonally  liable  for 
a  sum  equal  to  the  par  value  of  stock  owned 
and  DO  more."    Gen.  Stat.  1915,  S 

This  provision  was  cumulative  in  charac- 
ter and  reiterated  the  individual  liability  or- 
dained in  the  Cktnstltutlon  and  provided  for 
from  tbe  banning  Id  the  Corporation  Act, 
but  prescribes  dilTerwit  remedies  for  Its  en- 
forcement. Following  these  steps,  the  people, 
in  1906,  adopted  an  amendment  to  tbe  con- 
stitutional provision  relating  to  stockbcMers* 
liability,  which  is  as  followa; 

*'Daes  from  corporationB  shall  be  secured  by 
the  individual  liability  of  the  stockholders  to 
the  amount  of  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided  by 
law,  but  Buch  individual  liability  sbaJil  not  apply 
to  railroad  corporations  nor  corporations  for 
religious  or  charitable  purposes."  Oonstitll- 
tion  art  12,  I  2. 

The  parties  are  divided  as  to  tbe  mean- 
li^  and  scope  of  tbe  amendment.  In  behalf 
of  the  plaintiff,  it  is  said  that  the  provision 
relating  to  the  indlTidnal  liability  of  a  stock- 
holdor  is  not  a  grant  of  power,  that  the  Leg- 
islature was  already  vested  with  l^lsUttve 
pow»  not  prohibited  by  the  national  or  state 
Constitut^oiis,  that  the  provision  was  merely 
a  limitation  on  the  power  of  ttie  Legidature, 
and  that  the  llmltatlonin  ezivessed  extoided 
no  farther  than  to  fix  a  minimum  of  Ua- 

It  is  ocmteuded  that  the  amendment,  pre- 
Krlldng  a  liability  "to  the  amount  of  sto<^ 
owned  by  each  stockholdor,  and  such  other 
means  as  may  be  provided  by  law/*  restrict- 
ed the  Legldatnre  from  imposing  a  liability 
less  than  the  amount  of  the  stock  owned  by 
the  stockholder,  but  did  not  prevent  the 
idature  in  the  exercise  of  Its  general  grant 
of  power  from  Imposing  a  double  or  greater 
liability,  if  it  saw  fit  to  do  so.  We  cannot 
assent  to  tliis  Interpretation  of  tbe  amend- 
ment. The  manifest  purpose  of  the  people  in 
adopting  the  amradmoit  was  to  fix  the  indi- 
vidual liability  of  stodiholders  for  the  dues 
or  obligations  of  corporations.  Tbe  original 
provision  flxed  a  certain  deflidte  liability 
that  is  the  amount  due  on  the  stock  and  an 
additicmal  amount  equal  to  tbe  stock  owned 
by  eadi  stockholder,  l^e  dedaraUcm  that 
this  should  be  the  liability  was  a  cranmand 
as  well  as  a  limltatt<m  on  the  power  ot  the 
Legislature  As  the  luravlBion  was  not  self- 
execntinft  legislation  was  necessary  to  give 
it  effect  The  duty  to  make  provision  for  en- 
forcing the  liability  was  commanded  and  the 
failure  to  obsOTe  tin  conmumd  did  not  annul 


the  liability.  The  history  of  the  times  shows 
there  was  marked  opposition  to  the  double 
liablllly,  because  it  tended  to  prevent  capital- 
ists from  inviting  in  corporate  cntertKises 
In  the  state  and  to  drive  capital  to  other 
states,  where  the  added  liability  was  not  im- 
posed upon  stockholders.  Because  of  this 
condition  and  of  the  well-known  hostility  to 
tbe  double  liability,  the  Legislature  of  1903 
repealed  the  statutory  provisicms  for  «aforc- 
Ing  that  liability,  making  an  exception  as  to 
banking  corporations.  Provisions  for  making 
the  liability  effective  as  to  banks  were  con- 
tinued in  force.  Then  we  had  the  constitu- 
tional provision  fixing  a  definite  liability 
without  any  means  of  enforcing  it  To  cor- 
rect this  inconsistency  and  get  rid  of  the  ia< 
fmical  liability,  the  Legislature  of  1905  sub- 
mitted a  proposition  to  the  electors  of  the 
state,  striking  out  the  double  liability,  and. 
at  the  election  of  1906,  the  amendment  whldi 
tias  been  quoted  was  adopted. 

It  is  competoit  for  the  court  to  give  atten- 
tion to  the  history  of  the  times  and  to  consid- 
er the  language  of  the  amendment  in  coo- 
uectlon  with  the  well-known  condititns 
which  led  to  its  submission  and  adoption. 
This  rule  has  been  applied  In  the  interprets- 
ti<»i  of  statutes,  and  it  Is  equally  applicable 
in  ascertaining  the  object  and  purpose  of  the 
adoption  of  constitntl<mal  provisions.  State 
V.  KeUy,  71  Kan.  811,  81  Pac.  «0,  70  l,.  R  A 
450,  6  Ann.  Cas.  298 ;  12  O.  J.  710.  As  to  the 
interpretation  of  a  constitutional  amend- 
ment. It  has  be«i  said  by  tbe  Supreme  Court 
of  the  United  SUtes: 

"The  safe  way  Is  to  read  its  language  in  con- 
nection with  the  known  condition  of  alMrs 
out  of  which  tbe  occasion  for  its  adoption  may 
have  arisen,  and  then  to  construe  it,  if  there  be 
therein  any  donbtfat  expressions,  in  a  way  to 
far  as  is  reasonably  possible,  to  forward  the 
known  purpose  or  object  for  which  the  amend- 
ment was  adopted."  Maxwell  v.  Dow,  176  U. 
a.  581,  60%  20  Sup.  Ct  448,  456  (44  U  Bd. 
597). 

Gonsidertng  tbe  amendment  in  tbe  ii^t  of 
the  known  condltimis  that  existed  In  Kansis 
when  it  waa  adopted,  the  desire  of  the  people 
to  get  rid  of  a  consfltntiimal  provlsiim  deem- 
ed to  be  &  handle^  to  the  developmoit  ot  tbe 
state,  and  tiie  bistory  of  tiie  change  In  Uie 
Constitution,  there  can  be  little  doubt  tbit 
tbe  purpose  or  object  of  tbe  people  was  tbe 
abrogation  of  the  double  UaMli^  of  stock- 
boId^B.  Their  purpose  was  to  rtrlfce  out  the 
added  liablUty  and  substitute  for  it  the  defi- 
nite llablUty  flxed  at  tbe  amount  of  the  stock 
owned  by  eatdi  iMockholdw.  Tbe  measun 
prescribed  cannot  be  regarded  as  a  fittctaat- 
ing  ooBt  rang^g  from  tlie  iwtn*«wum  liability 
to  any  measure  of  UaUU^  that  the  Legisla- 
ture might  see  fit  to  enact,  but  it  waa  a  drf- 
inite  and  determined  liability,  which  Umited 
the  power  ot  tbe  L^dature,  and  It  can  Im- 
pose no  greater  or  ditferoit  Itabill^  than  li 
flxed  In  tbe  Constitution  itselt  InaNebm- 
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ka  caa^  wbere  tbera  la  a  constltatloiial  pro- 
Tidon  quite  almllar.to  onr  own.  It  waa  de- 
cided: 

"The  preeent  Constltntion  not  only  deter- 
mines what  the  liability  of  a  stockholder  in  a 
corporation,  for  the  corporate  debts  thereof, 
shall  be,  but  it  limits  this  liability,  and  it  is 
not  within  the  power  of  the '  Legislature  to 
extend  it."  Van  Pelt  t.  Oardner,  64  Neb.  701. 
SyL  9,  76  N.  W.  874. 

Seek  alao,  HcGofnm  t.  McDonald,  111  CaL 
67, 48  Pac  418,  62  Am.  St  Bep.  149;  Western 
Padfic  Ballway  Go.  r.  Godfr^,  166  OaL  846, 
186  Pac.  284,  Ann.  Ga&  IBISB,  826;  Way  t. 
Barney.  116  Hinn.  28B,  133  N.  W.  801.  88  L. 
B.  A.  (N.  S.)  648.  Ann.  Oaa.  1913A.  719; 
Fletcher  Oye.  of  Corporations,  |  4142. 

That  the  liability  was  fixed  and  certain 
was  recognized  by  the  Supreme  Court  of  ttie 
United  States,  In  the  interpretation  of  the 
earlier  provision  of  the  Constltntion.  In 
Whitman  t.  OxfMd  National  Bank,  176  IT.  S. 
fiOe,  662,  20  Sup.  Ct  477.  478  (44  L.  ICd.  687). 
Mr.  Justice  Brewer  said : 

"By  section  1  of  article  12,  of  the  Constitu- 
tion of  Kansas,  a  certain  definite  liability  is 
east  npon  each  stockholder  in  other  than  rail- 
way, religions,  and  charitable  Gorporattons.*' 

Farther  along  in  the  opinion.  In  speaking 
of  the  nature  and  measure  of  the  liability,  he 
ronarked: 

*^e  words,  'shall  be  secured.'  are  not 
merely  directory  to  the  Legislature  to  make 
proridon  for  sudi  Uabili^,  but  of  themselres 
declare  It" 

The  liability  prescribed  In  the  amraidment 
is  equally  certain  and  definite  as  In  the  orig- 
inal, and  It  applies  to  the  stockholders  in  all 
corporations  other  than  railway,  religious, 
and  charitable  corporations,  which  are  ex- 
pressly excited  from  the  provision.  That 
the  amendment  operated  to  repeal  the  double 
liability  was  the  generally  accepted  view  of 
ItsefTect.  InBIcknellv.  Altman.81Ean.436, 
105  Pac.  694,  It  was  said: 

"The  present  ConstitutioD  limits  the  liability 
of  stockholders  for  the  debts  of  a  corporation 
to  the  amount  of  their  stock." 

In  a  later  case  the  subject  was  brougiit  to 
the  attention  of  the  court  and  it  was  taiA: 

"In  190S  all  proviBiouB  For  the  enforcement 
of  atcwkbolders'  liability  were  repealed,  and,  at 
the  genera)  election  of  1906^  section  2  of  ar- 
tide  12  of  the  Constitution  was  amended,  abro- 
gating the  double  liability  of  stockholders,  and 
leaving  each  stockholder  liable  only  to  the 
amount  of  stock  owned  by  him."  Douglass  v. 
Loftus,  Adm'x,  85  Ean.  720,  723,  119  Pac.  74, 
75,  L.  B.  A.  1915B.  797.  Ann.  Cas.  1913A,  S7S. 

The  dause  "and  such  othw  means  as  may 
be  i»OTlded  by  law,"  does  not  extend  or  af- 
fect the  Individual  UabUlty  deflnltdy  pre- 
scribed. It  refers  to  meana  for  securing  the 
debts  of  GorporatltHaB  other  than  the  Individ- 
ual liability  of  stockholdWB.    Counsd  tot 


plaintiffs  say  they  can  conceive  ot  no  means 
of  giving  a  creditor  additional  protection, 
except  by  providing  additional  liability 
against  stockholders.  As  has  been  suggested, 
the  Leglslatare  might  provide  that  the  corpo- 
ration should  not  engage  In  business,  until  a 
certain  amount  ot  the  capital  Btod£  had  been 
subscribed  and  paid  for.  or  that  the  corpora* 
tlon  should  set  aside  a  portion  of  Its  earn- 
ings  from  time  to  timet  thereby  creating  a 
fund  to  be  hdd  as  security  for  the  payment 
of  Its  debts,  or  it  might  be  required  before 
beginning  business,  to  make  and  file  a  bond 
as  a  security  to  creditors,  or  why  might  not 
a  scheme  be  devised  somewhat  similar  to  the 
Bank  Ouaranty  Act,  by  which  creditors  of 
corporations  would  be  secured  in  some  such, 
way  as  bank  deposits  are  now  secured? 
Still  other  means  of  securing  creditors  might 
be  to  provide  special  remedies  for  the  en- 
forcement of  the  individual  liability  of  stock- 
holders fixed  by  the  amendment,  and  other 
remedies  by  which  the  assets  of  the  corpo- 
ration might  be  promptly  reached  and  appro- 
priated for  the  payment  of  the  debts  of  the 
corporation.  In  any  event,  the  other  means 
spoken  of  cannot  refer  to  the  same  means  al< 
ready  spedfied.  It  is  some  meana  other  than 
the  individual  liability  of  stockholders.  As 
already  stated,  the  amendment  covers  all  cor- 
porations, other  than  those  expressly  except- 
ed, and  applies  to  banking  corporations 
equally  with  other  business  corporatltms.  It 
not  <mly  abrogated  the  original  constitution- 
al provision,  which  it  superseded,  but  it  r^ 
pealed  existing  statutes  which  are  inconsist- 
ent with  or  repugnant  to  Its  provisions.  The 
abrogation  of  the  double  liability  effectnal- 
ly  annulled  the  statute  providing  that  the 
stockholders  In  banks  should  be  subject  to  a 
double  liability  on  the  stock  owned  by  them. 

It  follows  that  the  judgment  of  the  district 
court  must  be  affirmed. 

PORTER,  WEST,  and  MARSHALL,  JJ, 
concurring. 

BUBCH,  MASON,  and  DAWSON.  JJ^  dis- 
senting. 

On  Rehearing. 

JOHNSTON,  C.  J.  This  controversy  in- 
volves the  effect  of  a  constitutimial  amend- 
moit  relating  to  the  Individual  liablUty  of 
stockholders  upon  a  statute  fixing  the  lia- 
bility of  fltockholdera  In  banking  corpora- 
tlons,  which  was  In  force  when  the  amend- 
ment was  adopted. 

The  appeal,  whldi  was  taken  from  a  judc* 
ment  holding  that  the  amaidment  operated  aa 
a  repeal  of  the  statute,  has  bad  unusual  attoi- 
don.  On  the  first  hearing,  the  court,  one  jus- 
tice not  sitting,  was  equally  divided  on  the 
question.  A  reargument  of  the  case  was  there- 
fore directed,  and  that  hearlitf,  In  which  all 
the  justices  partldpated,  resulted  in  a  ded- 
si<m  affirming  the  judgm«it  of  the  district 
court  bdding  that  the  statute  was  repealed 
by  0»  amendmoit  Bank  t.  TJHl£[hl^t^^  no 
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Kan.  SS9,  207  Pac.  433.  Following  tbat  hear- 
In?,  an  api^ication  for  a  rehearing  was 
granted,  and  the  third  hearing  has  led  to  a 
shift  of  opinion,  so  tbat  the  majorlt?  of  the 
court  now  hold  tbat  the  amendment  did  not 
nullify  or  affect  the  statute  impodng  a  double 
liability  on  stockholders  in  banking  corpora- 
tions. As  noted  In  the  former  opinion,  the 
original  constitutlcmal  prdvlslon  on  the  sub- 
ject was: 

"Dues  from  corporations  shall  be  secured  by 
IndiTidual  liability  of  the  stocktiolders,  to  an 
additional  amount  equal  to  the  stock  owned  by 
each  stockholder,  and  such  other  means  as 
shall  be  provided  by  law;  but  such  individual 
liability  shall  not  apply  to  railroad  corpora- 
tions, nor  corporations  for  religious  w  charita- 
ble purposes." 

Ttda  proTlstoa  was  dutnged  by  an  amrad- 
ment  adopted  In  1906,  wbldi  prorided: 

"Dues  from  corporations  shall  be  secured  by 
the  individual  liability  of  the  stockholders,  to 
the  amount  of  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided  by 
law,  but  such  individual  liability  shall  not  apply 
to  railroad  corporations,  nor  corporations  tor 
religious  or  diaritable  pnrposes." 

Before  the  adoption  of  the  amendmrat, 
vtatutes  had  bem  enacted  for  the  enforce- 
Joaent  of  the  double  inability  as  agahist  stock- 
holders and  corporations  other  than  those 
specifically  excepted  in  the  constitutional 
provision.  These,  provisions  remained  In 
force  with  some  minor  ammdmenta  until 
1903.  when  the  Legislature  repealed  the  en- 
forcement provisions,  except  as  to  stock- 
holders of  banking  eorpbrations.  Vbe  ex- 
cepticm  waa  made  in  these  terms: 

"Nothinf  in  this  act  shall  be  eonstmed  so  as 
in  any  manner  to  affect  the  UablUty  of  stock- 
holders in  any  banking  corporation  organised 
under  the  laws  of  this  state  as  now  provided 
by  law."  Laws  1908.  c.  152. 

About  five  years  before  that  time,  the  I<eg- 
islature  passed  an  elaborate  act  for  the  reg- 
ulatlim  of  banks  and  In  it  Is  the  provision, 
the  exlstoice  of  which  is  now  challenged, 
tbat: 

"The  shareholders  of  every  bank  organized 
□nder  this  act  shall  be  additionally  liable  for 
a  sum  equal  to  the  par  value  of  the  stock  own- 
ed and  no  more."   Laws  1897,  c.  47,  |  10. 

Later  and  in  1906  the  consUtatlonal  amend- 
ment already  quoted  was  adopted,  ^idt  in 
effect  substituted  a  single  for  tiie  double  Uar 
billty  of  stockholders. 

On  one  slde^  it  is  contended  that  the  ameod- 
meat  applies  to  aU  corporations  ofher  than 
those  organized  for  railroad,  religions,  or 
charitable  purposes,  that  it  operates  as  a  re- 
peal of  the  statute  in  question,  and  ^ectual- 
ly  abrogates  the  additional  or  double  lia- 
bility of  stockholders  in  corporations  includ- 
ing those  h<ddiDg  stock  In  banks,  and  be- 
cause of  the  obvious  conflict  between  the 
amendment  abolishing  the  douU*  liability 


and  the  statute  in  question,  the  latter  is  nec- 
essarily reiraaled. 

On  the  other  side  it  is  contoided  that 
there  Is  no  repugnancy  between  the  amend- 
ment and  the  statute,  tbat  the  amendm^t 
prescribes  the  minimum  of  liability,  bnt 
leaves  the  maximum  or  extent  of  liability 
tbat  may  be  Imposed  to  the  Legislature,  and 
that  this  is  Asclosed  by  the  words  in  the 
amendment,  "such  other  means  as  may  be 
provided  by  law."  And  it  is  farther  contend- 
ed that  the  statute  which  provides  "other 
means,"  that  Is  the  double  liabUl^  of  sto<^- 
holders  in  banks  being  in  force  when  the 
am«idment  was  adopted,  continued  in  forc^ 
and  was  as  effective  as  if  ft  had  been  re- 
enacted  after  the  adoption  of  the  amendment. 
It  la  further  Insisted  that  the  biterpretation 
contended  for  is  the  practical  construction 
which  has  been  placed  upon  the  amendment 
by  the  executive  and  legislative  departments 
of  the  state  and  should  be  given  oonsideraUcHi 
by  the  court. 

The  majority  view  of  the  court  Is  that  the 
amendment  did  not  effect  a  repeal  of  the 
statute,  and  that  the  plaintiff  Is  entitied  to 
recover  the  amount  claimed  from  defendant. 
The  theory  is  that  there  are  no  limits  upon 
the  l^alativo  power,  except  such  as  are  pre- 
.  scribed  in  the  state  and  federal  Constitutions, 
that,  under  our  system,  a  constitutional  pro- 
vision is  not  a  grant  of  power  but  Is  a  limita- 
tion on  the  power  the  Legislature  may  exer- 
cise, and,  where  there  Is  no  limitation,  ita 
power  la  absolute  and  plenary.  Hie  only 
limitations  imposed  upon  tbat  body  by  the 
constitutional  amendment  is  that  no  Individ- 
ual liability  shall  be  Imposed  on  stockholders 
of  railroad  regions,  and  charitable  corpo- 
rations, and  that  the  liability  of  stockhold- 
ers In  other  corporations  shall  not  be  leas 
than  Qie  amount  of  stock  o^ed  by  eadi  of 
them.  Tinder  the  amendment,  the  Legisla- 
ture Is  admonished  that  the  dtibta  of  the  cor- 
poration must  be  secured  by  sto^oldos  vp 
to  the  ^escribed  mtolmum  of  liability,  and, 
as  no  maximum  of  liabtUty  la  prescribed,  the 
Legislature  under  Its  general  ptmer  Sm 
free  to  provide  for  such  additional  liability 
as  it  deems  to  be  wise.  The  constitutional 
provision  is  a  measure  fbr  the  protection  ot 
creditors,  and  under  it  creditors  may  look  to 
the  stockholders  npon  taieir  individual  lia- 
bility to  an  amomit  equal  to  the  stock  htfd 
by  each  of  them  and  to  swdi  further  llabllltsr 
as  the  Legislature  in  Its  dlscretitm  ahall  pro- 
vide. The  Legislature  could  not,  under  the 
cimstltutifmal  mandate,  fix  the  protectiim  ot 
creditors  at  an  amount  less  than  the  sin^ 
liability,  bnt  under  its  general  power  could 
make  it  a  double  or  treble  liabili^  at  any 
reasonable  amount  In  exceu  of  the  minimum 
fixed  by  the  amendment  The  Legislature 
had  provided  for  a  double  ItabUlty  of  stock- 
holders In  banks^  in  harmony  wttii  the  orig- 
inal constituticmal  limitation,  and,  as  It  la 
not  Inconsistent  with  the  amendatory  pror^ 
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■i<Bi  aa  oonstraed,  that  act  continned  in  force 
without  an  express  proTistoa  to  tbat  effect. 
It  has  been  said  ttiat: 

"The  adoption  of  a  coDstitational  atnuid- 
ment  will  not  repeal  a  valid  statute,  unless  the 
repugnance  between  them  be  irreconcilable." 
Viseher  v.  Moore,  68  Kan.  101,  202,  79  Paa 
40B. 

See^  also,  Leavoiworth  State,  6  Kan. 
088,  083;  Prohibitory  Amendment  Gases,  24 
Kan.  700,  722. 

Under  the  ocmstrtictlon  placed  upon  the 
amendment,  thore  ia  noOdng  annroadilng-  re- 
pugnancy between  It  and  the  statute.  Bef- 
mnce  bas  been  made  to  Blckndl  v,  Altman, 
SI  Kan:  lOS  Pan  684,  and  Doustoss  T. 
Uatam,  85  Kan.  ISO,  U8  Fac.  74,  L.  B.  A. 
1915B,  707,  Ann.  Gas.  1B18A,  878,  as  beSag  op- 
posed to  die  ctmstmctlon  now  given  the 
amendment  It  Is  tiie  view  of  the  conrt  that 
neither  of  these  cases  can  be  regarded  aa  an 
anthotlty  against  the  cohstmctkm  adopted, 
as  the  corporationa  dealt  with  In  those  cases 
wwe  not  banks,  and  the  statute  inrolTed  here 
was  not  under  eouddwation.  It  may  be  said 
further  that  the  language  employed  in  those 
eases  la  to  be  Interpreted  In  the  light  oC  the 
qnestiona  the  court  had  under  consldcffatlon. 
Tbey  are  no  more  ctmtrolllng  as  to  the  effect 
of  die  amendment  on  an  exiatlng  and  valid 
statute  than  Faulkner  t.  Bank,  77  Kan.  S85» 
94  Pac.  108,  and  Bank  t.  StraChan,  88  Kan. 
BTT,  132  Pac  200,  46  Ii.  R.  A.  (N.  S.)  668, 
In  both  of  whidi  language  was  used  that 
was  open  to  the  Inte^retatlon  fliat  the 
dooble  liablUty  of  sto^oldera  was  still  In 
extstence.  So  for  as  the  iwactlcal  construc- 
tion of  the  amendment  Is  concerned.  It  la 
hAA  that  the  court  may  call  to.lbi  aid,  not 
only  the  litotory  of  the  times  irtLen  it  was 
adopted,  but  also  the  contemporaneoua  con- 
atmcUon  placed  upon  It  for  a  condderable 
p»1od  by  those  charged  wiUi  Its  application 
and  execution.  So  attentl<m  Is  called  to  the 
fact  that  the  Legldatare  had  framed  and 
sulnnltted  the  amendntntt  In  180S  and  that  in 
1809  It  passed  an  act  whidi  provided  for  the 
eoUectlai  ot  double  liability  from  stodchotd- 
ers  in  banking  corporaticns.  Laws  1809,  e. 
68. 1  7;  Stat  1815.  |  578.  Oliere  was  a 
like  reference  when  the  bank  guaranty  law 
waa  enacted,  for  in  it  was  a  provision  requir- 
ing the  officer  in  charge  of  an  insolvent  bank 
to  exhaust  th^  double  liability  of  its  atodc- 
holders.  Laws  1909,  c.  61,  |  4;  Gen.  Stat 
1919,  {  698.  It  was  said  in  argument  that 
the  banking  d^rtment  since  1906,  when  the 
amendment  was  adopted,  had  interpreted  It 
and  the  statute  as  Justifying  and  requiring 
the  aiforcement  of  a  double  liability  against 
stockholders  of  insolvent  banks,  and  that 
this  interpretation  had  been  acquiesced  in  by 
banks  and  the  stockholders  of  banks  during 
the  period  named.  The  constitutional  amend- 
ment is  of  course  to  be  construed  tn  the 
■ease  In  which  it  was  understood  by  those 
who  adopted  it,  and  cannot  be  given  a  meaor 


ing  oontrary  to  the  import  of  the  language 
used.  However,  where  there  Is  obscurity  or 
ambiguity  tn  the  provision,  resort  may  be 
had  to  the  aids  mentioned  to  ascertain  tbe 
purpose  and  meaning  of  those  who  framed 
and  adopted  the  amendment  Of  th^nselves 
they  are  of  little  weight  none  at  all  unless 
the  construction  is  a  doubtful  one,  but  sudi 
light  aa  they  throw  on  the  purpose  of  the 
authors  of  tbe  amendment  is  COTr(d}oratlve 
of  the  construction  placed  upon  it  It  fol- 
lows that  the  former  dedslon  is  set  aside, 
and  that  the  Judgment  of  the  district  court  la 
reversed,  with  the  direction  to  enter  Judff- 
ment  against  the  defendant 


MASON, 
concurring. 


PORTEB,  and  DAWSON,  JJ^ 


JOHNSTON,  0.  J.  (dissenting).  I  am  un- 
able to  concur  in  the  construction  placed  ujk 
on  the  constitutional  amendment  Tbe  view 
stated  in  the  first  and  what  waa  then  the  pre- 
vailing opinion  sufficiently  set  forth  the  views 
I  entertain  on  the  question.  Bank  v.  Laugb- 
Iln,  110  Ean.  658.  207  Pac.  433.  A  reiteraUon 
of  them  here  is  unnecessary,  and  a  reference 
to  that  opinion  Is  made  for  the  grounds  of 
my  dissent 

WEST  and  MABSHALU  JJ.,  Join  In  the 
dissent 

BUROH,  J.  (concurring).  Section  1  of  ar- 
ticle 2  of  the  GonstttutiMi  ct  this  state  reads 
aa  follows: 

"The  legislative  power  of  this  state  shaU  be 
vested  in  a  boaae  of  repreaeotatives  and  sen- 
ate."   Oen.  Stat  1916,  {  141. 

We  have  here  delegation  to  the  Legisla- 
ture of  all  the  power  of  the  people  of  thla 
state  to  promulgate  laws,  and  Inhibitions  up- 
on such  power,  aside  from  those  which  arise 
from  relation  of  the  state  to  the  federal 
government  must  be  found  In  1b»  Ocmsttta- 
Uon  Itself. 

In  the  case  of  Leavenworth  County  v. 
MUler.  7  Kan.  479.  12  Am.  Rep^  42S,  the 
court  said: 

"The  state  Legislature  have  idl  the  legisla- 
tive power  that  the  people  of  the  state  have 
power  to  give  them^"  7  Kan.  606,  12  Am.  Rep. 
425. 

In  the  case  of  Ratcliff  v.  Stockyards  Co.. 
74  Kan.  1.  86  Pac.  150.  6  U  B.  A.  (N.  a) 
834.  lis  Am.  St.  Bep.  288, 10  Ann.  Gaa.  XOlft 
the  syllabus  reada: 

"There  are  no  Umlts  npon  tbe  legislative 
power  of  the  Le^slature  of  the  state,  except 
such  as  may  be  found  in  the  state  and  federal 
Constitutions.''   Paragraph  8. 

In  the  case  ot  City  at  Newton  r.  Atalil8<m, 
31  Ean.  161,  1  Pac.  288,  47  Am.  Rev.  486^  it 
waa  said: 
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"Fan  lesidatlTe  power  1b,  sare  as  Hp ed ally 
restricted  by  the  ConstitntioD,  rested  In  the 
Iieg^slatare.  Taxatioo  is  a  legislative  power. 
FuU  discretion  and  control  theretore.  in  refer- 
ence to  it,  are  vested  in  the  Legislature,  save 
when  spedallr  restricted."  81  Kan.  154, 1  Pae. 
290,  47  Am.  Bep.  481$. 

RestrictionB  are  not  to  be  lightly  Inferred. 
Tbey  are  not  to  be  derived  from  axioms,  or 
from  suppoEned  fundamental  prindples,  or 
from  conceptiMis  of  tbe  essential  nature  of 
constitutional  government  Wnlf  v.  Kansas 
City,  77  Kan.  358,  94  Paa  207.  There  must 
be  some  provision  of  the  Constitution  Itself 
which  abridges  legislative  power.  Abridg- 
ment may  be  express  or  it  may  be  implied. 
One  form  Is  as  potent  as  the  other,  bnt 
abridgment  by  Implication  must  be  as  plain 
as  express  abridgment,  and,  in  order  that 
this  may  be  so,  tbe  Implication  must  arise 
from  an  express  provision.  When  an  ex- 
press provision,  relating  to  some  subject  of 
legislative  cognizance,  Is  found,  tbe  provi- 
sion Is  to  be  given  full  effect,  but  it  will  not 
be  extended  further  than  necessary  to  give 
it  full  effect,  and  the  Legislature  is  at  lib- 
erty to  deal  with  all  phases  of  the  subject 
not  clearly  covered  tiy  the  provision.  All 
this  was  said  in  the  opinion  of  the  court, 
formulated  by  Justice  Brewer,  la  the  case 
of  Pronty  r.  Stover,  Ueut  Governor,  11 
Kan.  235,  the  syllabus  of  whlcli  reads: 

"Constitutional  inhibitions  need  not  always 
be  express.  Tbey  are  equally  effective  when 
they  arise  by  implication.  To  create  an  im- 
plied inhibition  there  must  be  same  express 
affirmative  provision.  Tbe  tnere  silence  of  the 
Constitution  creates  no  prohibition.  To  sus- 
tain an  implied  inhibition,  the  express  provi- 
sion mnst  apply  to  the  exact  snbject-matter, 
and  the  Inhi^tlon  ^11  not  be  extended  fur- 
ther than  necessary  to  give  fnll  force  to  the 
provision."  Paragraph  3. 

These  principles  have  been  applied  In 
numerous  cases.  The  Constitution  provides 
that  Judicial  districts  shall  be  formed  of 
compact  territory,  bounded  by  county  lines, 
and  that  new  or  unorganized  counties  shall 
be  attached  for  Jndldal  purposes  to  the 
most  convenient  Judicial  district  Article  3, 
IS  14.  19.  In  the  case  of  In  re  Holcomb, 
Petitioner,  etc.,  21  Kan.  628,  it  was  held  tbe 
legislature  had  authority  to  atta<di  to  a 
county,  for  Judicial  purposes,  a  section  of 
the  state  not  divided  into  counties,  either 
organized  or  unorganized.  In  the  opinion 
It  was  said: 

"The  grant  of  power  to  attach,  existing 
though  unorganized  countieB  to  Jodicial  dis- 
tricts, carries  no  implication  of  a  denial  of 
power  to  so  attach  undivided  territory.  There 
is  nothing  exclusive  in  Buch  grant,  i.  e.,  noth- 
ing excluding  tbe  exercise  of  similar  power 
upon  different  objects  and  under  different  con- 
ditions."  21  Kan.  685. 

The  legislative  article  of  the  Ckmstltution 
contains  tbe  following  sectlMi: 


"The  Legislature  may  confer  upon  tribunals, 
transacting  the  coan^  business  of  the  several 
counties,  sudi  powers  of  local  legislation  and 
administration  o  It  ahall  deem  expeOient** 
Article  %  |  2L 

In  the  case  of  City  of  Bmporla  v.  Smith, 
42  Kan.  433,  22  Pae.  616.  it  was  held  this 
grant  of  power  did  not  exhaust  the  subject, 
and  by  Implication  forbid  tbe  Legislature 
to  confer  power  <tf  local  l^lalation  on  othw 
local  agendes. 

The  Constitution  directed  that  the  state 
be  divided  into  five  Judicial  districts,  pro- 
vided for  increasing  the  number  of  Jndldal 
districts  provided  for  election  in  each  dis- 
trict of  a  district  judge,  and  provided  for 
election  of  a  judge  pro  teta,  to  act  when  the 
district  judge  waa  unable  or  diaqnallfled  to 
act  Article  S,  f|  6,  14,  2a  In  the  case  of 
State  T.  Bntdiings,  TO  Kan.  19il,  96  79T> 
it  was  bold  these  inovlsionB  did  not,  by  im- 
plication, inevent  tbe  L^jialatare  from  pro- 
vidli^  fOr  more  Oian  one  dlatrict  judge  In  a 
judicial  district 

In  18S0,  the  Conititatlon  waa  amotded  bj 
addltloD  <rf  tba  fidlowliig  aecdon; 

"The  manofactnre  and  sale  of  intoxicating 
liquors  Shan  be  forever  prohibited  In  this 
state,  except  for  medical,  seientiflc  and  me- 
chanical pnrposes.**  Artlde  15^  1 10. 

In  tbe  case  of  State  v.  Dureln,  70  Kan. 
13,  80  Pac.  087,  it  was  held  the  Legislatnze 
was  not  Impliedly  inhibited  ^<Kn  further 
restraining  the  manufacture  and  sale  of  In- 
toxicating UquOT.  In  tbe  oplnlm  it  wa« 
said; 

"The  amnidment  to  the  Oonstitatlon  of  thla 
state  already  qnoted  does  not  limit  or  abridge 
the  power  of  the  Legislature  turner  to  prf>- 
bibit  tbe  traffic  in  intoxicating  liquors.  It  re- 
strains the  Legislature  in  its  power  to  tolerate 
only,  and  not  in  Its  power  to  suppress.  •  •  • 
It  is  elementary  law  that  grants  of  power  by 
Btate  Constitutions  to  state  Legislatures  in- 
clude all  legislative  power  that  is  not  express- 
ly withheld."  70  Kan.  36,  37,  80  Pac.  0»4,  990. 

To  the  same  effect  is  the  decision  in  the 
case  of  the  State  t.  Weiss,  84  Kan.  160,  118 
Pac.  888,  the  syUabua  of  wblch  reads: 

"The  constitutional  amnidment  forever  pro- 
hibiting the  manufacture  and  sale  of  intoxicat- 
ing liquors  in  this  state,  except  for  medical, 
scientific,  and  mechanical  purposes,  Is  not  a 
restriction  upon  the  power,  of  the  Legislature 
to  prohibit  by  a  statute.  In  the  absence  of 
such  amendment,  the  Legislature  would  poe- 
sesfl  such  power,  and  its  authority  is  not  dimin- 
ished thereby."  Paragraph  1. 

The  amendment  to  tbe  Oonstltuticm  uudw 

omslderatlon  reads  as  follows: 

"Dues  from  corporations  shall  be  secured 
by  the  individual  liability  of  the  stotUoUera 
to  the  amount  of  stock  owned  by  eadi  stotA- 
holder,  and  such  other  means  as  shall  be  pro- 
vided by  lav;  but  such  individual  liability  shall 
not  apply  to  railroad  corporations  nor  corpwa- 
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tions  fOr  TeUfftovs  or  ebftritaUe  pnrpoMS." 
tide  12,  i  SL 


At- 


Full  force  Is  given  to  the  first  sentence 
when  duee  from  corporatlonB  are  secured 
by  Individual  liability  of  stockholders  to  the 
amount  of  stock  owned.  To  that  extent  the 
sentence  restricts  the  power  of  the  Legisla- 
ture. The  Legislature  may  not  do  less,  but 
that  la  the  full  extent  of  the  restriction,  and 
the  implication  that  It  may  not  do  more 
is  forbidden  by  the  method  of  reading  the 
Gonstltntlon  accepted  for  the  last  50  years. 

The  words,  "and  such  other  means  as 
shall  be  provided  by  law,"  add  nothing  by 
way  of  restriction  on  legislative  power.  To 
secure  dues  from  corporations,  the  Legisla- 
ture shall  resort  to  individual  liability  to  a 
stated  extent;  and  shall  resort  to  such  other 
means  as  it  may  choose.  In  resorting  to  in- 
dividual liability,  the  Legislature  may  nof 
come  short  of  the  extent  stated.  There  con- 
straint ends.  There  is  no  prohibition 
against  going  farther  with  that  kind  of  se- 
curity, and  there  Is  full  choice  ot  other 
meana  The  statute  In  question  reads  as 
fcdlows: 

■  "The  shareholders  of  every  bank  organised 
under  this  act  ebaU  be  additionally  liable  for 
a  snm  equal  to  the  par  value  of  stock  owned, 
and  no  more."   Laws  1807,  c.  47,  |  10;  Gen. 

sut.  tmxi,  s  62a. 

U  it  be  said  that  Individual  liabiUty  to 
the  amount  of  stock  owned,  mentioned  in  the 
Ccoistltntitni.  Is  s  specific  means  of  secority, 
and  that,  looUng  daewh^re  tor  security,  the 
L^lslature  must  dioose  other  means,  the 
statute  provides  other  meana  The  consUtn- 
ttonal  iwoTi^on  Is  that  the  comm<m-law  ob- 
HgaHnn  of  stockholders,  enforceable  by  com- 
mon-law remedies,  shall  be  available  as 'se- 
curity for  dnes  of  corporatloas.  The  bank- 
ing act  provides  an  Independent  statutory 
IlabiUty,  enforceable  by  a  receiver  for  the 
corporation.  The  subjects  are  not  the  same, 
^tber  in  law  or  in  popfnlar  understanding, 
and  are  not  the  same  according  to  the  deci- 
sions In  Stover's  case!  and  HolciHnb's  case. 

The  BlaclEStone  rule  of  CMi^erlns  the 
una  law,  the  mischief,  uid  the  remedy,  when 
Interpreting  written  law,  Is  a  good  one. 
!nie  former  section  read  as  fpllows: 

"Dues  from  corporations  ah&U  be  secured  by 
Individual  liability  of  the  stockholders  to  an 
additional  amount,  equal  to  the  stodi  owned 
by  eadi  stockbolder,  and  such  other  means  as 
■ban  be  provided  by  law;  but  sudi  individual 
iubiHties  shall  not  apply  to  railroad  corpo- 
rations, nor  corporations  for  religious  or  char- 
itable purposes."   Const  art.  1^  {  2. 

Under  the  peculiar  economic  conditions 
which  prevailed  during  the  particular  period 
In  which  the  change  was  mod^  It  was  be- 
Uered  douUa  liability  was  too  severe  and 


k^t  out  capital  needed  for  leveloinnent  ot 
the  state's  resources.  These  were .  evUs 
which  it  was  believed  outweighed  the  sup- 
posed benefits  of  double  liability.  The 
Supreme  Court  of  the  ITnited  States  has 
held  the  provision  of  the  Constitutiott  to  be 
self-^ecntlng.  This  court  subsequently 
held  the  iffovlsion  was  not  self-executing, 
but  required  sui^lemental  legislation  to 
make  It  eftectlve.  Following  the  decision  at 
this  court,  the  Legislature  repealed  the  sup- 
plementary legislation  which  it  had  enacted, 
except  with  respect  to  the  liability  of  stock* 
holders  In  banks.  The  provision  of  the 
Constitution  wab  plain,  and  was  mwally 
obligatory;  and  to  rdleve  tiie  L^lalature 
from  the  appearance  of  disobedience  to  the 
Oonstltntion  which  created  It,  an  amend- 
memt  to  the  Constitution  was  desirable^ 

Elxcept  for  the  first  sentence,  the  original 
section  Is  Identical  with  the  amraidmott. 
The  requirement  that  the  Legislature  ahould 
provide  tot  double  UabUi^  was  eliminated, 
and  the  milder  requirement  of  tingle  liabil- 
ity was  Bubstttnted.  The  grant  of  power 
contained  In  the  flrst  seetf<m  of  the  legislative 
article  of  the  Oonstltntion  was  unmistakably 
unlimited.  The  Legislature  knew  that  with- 
drawal of  a  spedflc  subject  of  legislative 
cognizanra  from  this  grant  must  be  equally 
unmistakable.  With  this  knowledge,  the 
Legislature  chose  the  words  of  the  amend- 
ment. Presumably  tliey  ex|gooB  the  1^^ 
lative  thought,  and  the  intention  of  the 
pe<^e  who,  by  their  votes,  made  the  amend- 
ment effective.  In  the  former  opinion  ap- 
pears the  following: 

"The  manifest  purpose  of  the  people  In 
adopting  the  amendment  was  to  fix  the  individ- 
ual liability  of  sto^bolders  for  the  dnes  or 
obligations  of  corporations."  Bank  v.  r^irghl*", 
110  Kan.  069.  207  Pac.  4S8. 

The  only  manifest  purpose  of  the  people 
of  wfaldi  I  am  assured  Is  the  autnenticated 
purpose  to  put  into  the  Owistltution  the 
amendment  framed  and  submitted  to  them 
by  the  Legislature.  It  will  be  recalled  that 
when,  in  the  midst  of  agitatl<m  of  the  sub- 
ject, the  Legislature  repealed  the  supi^fr 
mentary  measures  which  made  the  original 
provision  effective,  it  saved  donUe  liability 
of  stockholders  In  banks.  Generally  the 
peofde  were  bank  depositors  and.  Judging 
frcmi  the  action  of  the  Legislature,  hostility 
to  double  liability  did  not  embrace  all  class- 
es of  8to<^holdera  If  the  purpose  of  the 
amendment  was  to  tie  the  hands  of  the  Leg- 
islature f<Mr  the  future  and,  no  matter  what 
the  wel&re  ci  the  state  might  demand, 
prohibit  the  Leglalature  tram  Imposing 
greater  liablUt?  on  htdders  ot  bank  stock 
and  some  other  kinds  of  OMironto  stock 
than  would  exist  without  Oonstltntion  or 
stetutc^  eqiresfl  words  to  that  eltact  were 
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mantfesUy  avoided,  proposed  restric- 

tion must  be  derived  by  ImpUcatloii  only, 
and,  unless  tbe  understanding  of  constitu- 
tional provlsiong,  which  has  prevailed  dar- 
ing the  greater  part  of  the  state's  history, 
Is  to  be  dlsr^rded,  tbe  implication  la  for- 
bidden. 

The  result  la  that,  however  the  subject 
may  be  approached,  the  statute  imposing 
double  liability  on  holders  of  bank  stock  is 
constitutional  and  valid,  and  the  judgment 
of  the  district  court  should  be  reversed. 


(lOOKu.  4»;  mKu.>E8> 

STATE  ex  rel.  BURNETT,  Co.  Atty.,  v.  CITY 
OP  HUTCHINSON.    (Nqs.  23292.  23564.) 

(Supreme  Court  of  Kansas.  July  9,  1921.  On 
Bebearing,  June  10,  1922.) 

(Syllabut  by  Ihe  Oouri.) 

1.  Municipal  corporations  «=»33(9)— In  qno 
warraaio  held  that  after  30  years  tract  will 
be  preaaned  to  have  fteea  legally  Indidetf  in 

city. 

In  1889  a  city  of  the  second  class  [tresented 
a  petition  to  the  judge  of  the  district  court  ask- 
ing permission  to  extend  the  city  limits  so  as 
to  indnde  several  described  tracts  of  land. 
Permission  vras  granted  to  Include  some  of  tbe 
tracts  and  denied  as  to  others.  The  dty  pass- 
ed an  ordinance  iaclu^g  one,  of  the  tracts 
denied,  and  immediately  thereafter  and  continu- 
oualy  for  more  than  30  years  exercised  unques- 
tioned authority  over  that  tract  by  giving  police 
and  fire  protection,  levying  taxee,  and  building 
sewera.  About  a  year  after  the  passage  of  the 
ordinance  another  ordinance  was  passed  defin- 
ing the  dty  limits  o  they  then  existed.  It 
included  the  questioned  tract  described  in  the 
first  ordinance.  HelA  that,  in  an  action  com- 
menced by  tbe  state  on  tbe  relation  of  tbe  coun- 
ty attorney,  after  the  lapse  of  30  years,  it  will 
be  presumed  that  the  tract  waa  legally  included 
witliin  tbe  city  limits,  and  that  presomption 
riiould  not  be  overthrown  except  by  the-  most 
clear  and  convincing  evidence. 

On  Behearing, 

2.  Former  opislon  adhered  to. 

The  opinion  in  State  ex  rel.  t.  CSty  of 
Hutchinson.  109  Ean.  481,  207  Pac.  440^  is  ap- 
proved, and  the  judgment  there  rendered  is  ad- 
hered to. 

3.  Fomer  optaloa  followed. 

State  ex  reL  T.  City  of  Hutchinson  fol- 
lowed. 

Appeal  fr<Hn  District  Court,  Beno  County. 

Two  actions  In  quo  warranto  by  tbe  State, 
on  the  relatitm  of  W.  H.  Burnett,  County  At- 
torney of  Beno  County,  against  the  City  of 
Hutchinson.  Judgment  for  relatw  in  one  ac- 
tion, and  for  defendant  In  tbe  other,  and 
both  parties  respectiTely  appeal.  Beversed, 


with  Sections,  as  to  flist  cause,  and  aflBrmed 
as  to  second. 

W.  A.  Huxman,  Eustace  Smith,  and  F.  Du- 
mont  Smith,  all  of  Hutchinson,  for  appel- 
lant. 

Wmiam  Burnett,  a  M.  WlUlama  and  D. 
C.  Martlndell,  all  of  Hntdilnson,  for  ap- 
pellee. 

MARSHAIJ^  J.  In  this  actlMt,  one  In  quo 
warranto,  the  idalntiff  asks  that  the  d^end- 
ant,  a  city  of  the  first  class  operating  under 
the  commission  form  of  government,  be  re- 
quired to  show  by  what  authority  It  exer- 
cises jurisdiction  over  tbe  southeast  quarter 
and  tbe  southwest  quarter  of  section  17  in 
township  23  south  of  range  6  west  In  Rwo 
count?,  and  over  that  part  of  the  northwest 
quarter  of  that  section  lying  south  of  the 
center  line  of  tbe  right  of  way  of  tbe  Atdil- 
Bon,  Topeka  &  Santa  Ffi  Railway  Company, 
and  asks  that  such  authority  be  held  Toid 
and  in  excess  of  the  corporate  powers  of  tbe 
city. 

[1]  The  principal  phase  ot  the  antroveniir 
revolves  around  tbe  exteni^on  of  the  cwporate 
limits  so  as  to  Include  the  smtheast  quarter 
of  section  17.  Four  iHdlnances  extending  and . 
defining  the  boondarles  of  the  city  of  Rutch- 
lns<m  are  set  out  in  the  abstract:  One,  No. 
98,  passed  on  February  2S,  18SS;  another, 
No.  152,  passed  on  May  1,  1889 ;  yet  another, 
No.  241,  passed  on  July  24,  1890;  and  the 
last,  No.  1378,  passed  on  July  8.  1919.  Ordi- 
nance No.  96  Is  so  Indefinite  that  the  court 
Is  unable  to  ascertain  whether  or  not  tbe 
territory  In  questlMi  was  embraced  within 
It,  and  that  ordinance  will  not  be  further 
considered.  Ordinance  No.  152  attempted 
to  extend  the  corporate  limits  of  t^e  city  so 
as  to  include  the  southeast  quarter  of  section 
17;  but  an  examination  of  the  order  of  the 
court  on  the  petition  of  the  city  of  Hutchin- 
son, thai  a  dty  of  the  second  class  (It  became 
a  dty  of  the  first  class  on  February  21, 1911), 
to  extend  Its  limits,  reveals  that  authority 
waa  not  given  to  the  dty  to  extend  Ita  bound- 
aries so  as  to  Indude  that  territory.  How- 
ever, tbe  evidence  showed  that  tbe  dty  of 
Hutchinson  has  been  exerdslng  authority 
over  tbe  southeast  quarter  of  section  17  con- 
tinuously since  May  20,  1889. 

Tliat  part  of  tbe  nortbwest  quarto-  of 
section  17  lying  south  of  the  Atchison,  To- 
peka &  Santa  F€  Batlroad  track  was  Induded 
within  the  city  limits  by  Ordinance  No.  162. 
Both  the  ordinance  and  the  order  of  tbe 
court  included  that  territory,  and  it  was  by 
those  proceedings  Included  within  the  dty 
limits,  but  tbe  southeast  quarter  of  section 
17  was  not  Included  in  the  order  of  the  court. 

Tbe  next  ordinance  concerning  this  matter 
waa  No.  211,  the  title  to  which  read: 

"An  Mdinance  dedaring  and  defining  the  en- 
tire bonndary  line  the  line  of  the  dty  as  at 
present  Constated." 
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Tbe  ordinance  read: 

That  hereafter  the  corporate  Umita  and  en- 
tire bonndary  tfi  the  dtgr  <tf  Hntehinion  ■hall  be 
a»  f  oUowa.'* 


This  was  followed  by  a  description  of  tbe 
territory  which  included  the  southeast  quar- 
ter of  section  17,  but  ^clflcally  excluded  tbe 
southwest  quarter  of  that  section.  When 
Ordinance  No.  241  was  passed,  Hutchinson 
was  still  a  dty  of  the  second  class.  The  stst- 
ote  then  required  that  such  a  city  desiring  to 
extend  Its  limits  should  present  a  petition 
to  the  judge  of  the  district  court — 

'^th  proof  that  notice  of  the  time  and  place 
said  petition  shall  be  so  presented  haa  been  pub- 
lished for  three  consecntire  weeks  in  some 
newspaper  published  in  said  dty,  he  shall  pro- 
ceed to  hear  testimony  aa  to  the  advisability 
«f  making  andi  addition;  and  upon  such  hear- 
ing, if  be  shall  be  satisfled  that  the  adding  of 
anch  territory  to  the  will  be  to  Its  interest, 
and  wai  canse  no  manifest  injury  to  the  per- 
sons owning  real  estate  In  the  territory  sought 
to  be  so  added,  he  shall  BO.find;  and  thereupon 
the  dty  council  of  said  dty  may  add  such  terri- 
tory to  said  city  by  an  ordinance  providing  for 
the  same."    Gen.  Stat.  1SS9,  S  884. 

It  has  not  been  shown  that  this  section  of 
the  statute  was  complied  with.  Ordinance 
No.  241  defined  the  city  limits  as  they  ex- 
isted at  the  time  of  Its  passage.  If  It  cor- 
rectly described  the  dty  limits  at  that  time, 
the  southeast  quarter  of  section  17  must  pre- 
•rtously  thereto  have  be«i  included  within 
those  limits.  No  ordinance  extending  the 
dty  limits  so  aa  to  Include  the  southeast 
quarter  of  section  17  other  Oian  No.  152  ai>- 
peers  In  the  record. 

It  might  be  saecessfully  contended  that  tbe 
burden  of  proof  was  on  the  state  to  show 
that  the  dty  of  Hutdilmion  bad  not  ^tended 
Its  boundaries  so  as  to  indude  the  southeast 
quarter  of  section  17.  State  ex  rel.  t.  City 
of  Harper,  9i  Kan.  478.  484,  140  Pac.  1169. 
There  Is  no  question  that  the  dty  by  Ordi- 
nance No.  1378  has  attempted  to  Indude  the 
southweat  quarter  of  section  17  within  the 
dty  limits.  When  It  appeared  that  by  Ordl' 
nance  Na.241  the  dty  atten^ted  to  define  Its 
boundaries  as  tbey  tbeu  existed  and  included 
tbe  southeast  quarter  of  section  17.  and  that 
for  more  than  a  year  prior  to  the  passage  of 
that  ordinance  Uie  dty  had  continuously  ex- 
erdsed  authority  oTer  tbe  territory,  in  the 
absence  of  any  showing  to  the  contrary,  a 
inresumption  arose  that  the  ordinance  correct- 
ly described  the  dty  limits,  and  that  the 
southeast  quarter  ot  section  17  had  been  reg- 
ularly included  within  the  limits.  In  State 
«x  rd.  T.  City  of  Atchison.  82  Kan.  431.  140 
Pac.  873,  Ann.  Oa&  1916B.  600,  thts  court 
■aid: 

"Where  an  ordinance  which  has  been  regular- 
ly passed  by  a  dty  eonndl  and  approved  by  tbe 
mayor  la  <MBFered  In  evidence,  and  the  validity 
•I  tQdi  ordinance  depends  upon  Uie  existence 
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of  one  or  more  facts  at  the  time  of  the  enact- 
ment thereof,  the  existence,  and  not  the  nonex- 
istence, of  the  necessary  facts  to  sustain  tbe 
validity  of  the  ordinance,  should  be  presumed 
in  the  absence  evidence  to  the  contrary." 
SyL 


In  the  State  ex  rel.  v.  City  of  Hutclilnson, 
103  Kan.  370, 175  Pac.  147,  an  action  brought 
by  the  state  on  tbe  relation  of  the  county 
attorney  to  determine  the  authority  of  the 
dty  of  Hutchinson  over  tbe  land  occupied  by 
the  reformatory.  It  was  said: 

"Under  the  facts  stated  in  the  opinion,  the 
presumption  that  a  certain  ordinance  adding  to 
the  territory  of  Uie  defendant  dty  was  preceded 
by  the  requisite  statutory  preliminaries  will  not 
be  permitted  to  be  overthrown  by  the  claims 
of  the  dty  to  the  contrary."  SyL 

For  more  tlian  80  years  the  dty  has  exer- 
cised authority  over  tlie  southeast  quarter  of 
section  17;  police  and  fire  protection  has  been 
glvai,  taxes  have  been  levied,  and  sewers 
have  been  constructed,  the  assessments  for  a 
portion  of  which  apparently  remain  unpaid 
and  fw  wbidi  bonds  hare  probably  been  is- 
sued. After  that  lei^^  of  time,  In  the  ab- 
sence of  proof  to  the  contrary,  it  should  be 
presumed  that  the  dty  combed  with  the  law 
and  presented  a  proper  petition  to  tike  Judge 
of  the  ^strict  cdurt;  that  an  order  was  made 
authorising  tbe  dty  to  extend  its  Umits  so  as 
to  indude  that  qnartw  sectton;  and  that 
subsequent  to  tiie  passage  of  Ordinance  Na 
152  another  ordinance  had  been  passed  ex- 
tending the  dty  limits  In  accordance  with  an 
order  of  the  court  That  presumption  should 
not  be  orerthrown  except  by  tbe  most  dear 
and  convincing  evidence.  The  time  wIU  soon 
come  wh^  dtles  will  be  nnable  to  prove 
either  thdr  coq^rate  existence  or  their  terri- 
torial limits  by  propor  rectnd  eridence.  When 
that  time  comes,  presumptions  in  faror  of  tlie 
cities  must  be  resorted  to.  The  following 
authorities  support  tbe  conduslon  readied: 
People  T.  Fambam  et  al..  35  111.  562;  Bel- 
knap, etc.,  T.  dty  of  Louisville,  S3  Ey.  444. 
20  S.  W.  300;  Sherry  t.  OHmore,  68  Wis.  324, 
17  N.  .W.  2Effi;  State  ex  reL  Bridge  Co.  r. 
Columbia,  27  S.  0.  137.  3  S.  B.  56;  McQuU- 
lln's  Munich  Gorporatitma,  U  260,  289; 
However,  in  none  of  the  cases  dted  was  the 
authority  at  Qie  corptn-atitm  directly  ques- 
tioned by  the  state. 

With  the  southeast  quarter  induded  with- 
in the  dty  limits,  tbe  soathweM  quarter  of 
section  17,  at  the  time  Ordinance  No.  1878 
was  passed,  was  mainly  within  Qie  dty  lim- 
its, because  that  quarter  was  bounded 
the  dty  on  Ouree  sides;  and  the  d^  had  au- 
thority, under  seeUfm  1402  of  tbe  Gaomil 
Statutes  of  1916,  to  extend  Its  corporate  Urn- 
Its  so  as  to  Indude  endi  territory.  Section 
1462  In  part  reads: 

"Whenever  any  onplatted  piece  of  land  lies 
within  (or  mainly  within)  any  dty  *  •  * 
said  lands,  platted  <»  unplatted,  may  be  added 
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to.  taken  Into  and  made  a  part  of  mch  dtjr 
bj  ordinance  duly  pamdL" 

The  premimptlon  compels  ttie  court  to  bold 
Oiet  tbe  aoatbeast  quarter  of  section  IT  bad 
been  Included  witbln  tbe  <Aty  limits,  and 
therefore  Ordinance  No.  1378  extoided  tbe 
dty  limits  so  ss  to  btctode  tbe  soatbwest 
quarter  of  that  sectkm. 

The  Judgment  Is  reversed,  and  the  trial 
court  is  directed  to  eater  Judgment  for  tbe 
defendant 

AH  tbe  Justices  concurring. 

On  Bebearlnf. 

In  case  No.  23,282,  State  ez  r^  Gtf  ct 
Hutchinson,  109  Kan.  484,  207  Pac.  440,  an 
<9lnlaa  was  filed  July  9,  iSZL  A  rehearing 
was  granted,  and  No.  23292  Is  now  disposed 
of  ca  rehearing. 

[I]  1.  Tbe  statemoit  of  facts  contained  In 
tbe  forma  opinion  Is  correct,  but  tbls  addl- 
ttmsl  statement  should  be  made.  Ordinance 
No.  1878  attempted  to  Include  within  me  city 
limits  all  Uiat  part  of  the  northwest  quarter 
oif  section  17  in  township  23  south,  ot  range  6 
west,  In  Koio  county,  lying  south  ot  the 
rl^t  of  way  of  tbe  Atchison,  Topeka  & 
Santa  F6  Hallway  Oranpany,  The  limits 
had  prerlonsly  been  extended,  so  as  to  in- 
clude all  that  part  of  the  ncnrQiwest  quarter 
of  that  section  lying  north  ot  that  right  of 
way.  Tbe  rlc^t  of  way  had  not  been  an* 
nexed  to  the  dty  limits  previous  to  the  pas- 
sage of  Ordinance  No.  1378.  The  court  Is  of 
the  (^)lnl(m  that  the  failure  to  Include  the 
right  of  way  of  the  Santa  F6  Hallway  Com- 
pany within  the  dty  limits  by  Ordinance  No. 
1378  did  not  Invalidate  that  ordinance.  With 
this  addition,  the  former  opinion  of  this  court 
is  approved,  and  the  Judgment  there  rendered 
is  adhered  to. 

[3]  2,  After  Judgment  was  rendered  in  the 
district  court  from  which  the  appeal  In  No. 
23292  was  taken,  the  dty  passed  Ordinance 
No.  1442,  by  which  the  dty  attempted  to  an- 
nex all  that  part  of  the  northwest  quarter  of 
section  17  In  township  23  soatb,  of  range  5 
west,  lying  south  of  the  north  line  of  the 
right  of  way  of  the  Atchlscm,  Topeka  &  Santa 
F6  Railway  Company,  and  all  of  tbe  south- 
west  quarter  of  section  17  In  township  23 
south,  of  range  5  west,  In  Reno  county.  The 
plaintiff  then  commenced  this  action,  No. 
23564,  one  in  quo  warranto,  and  asked  that 
the  defendant  be  ousted  from  exercising  mu- 
nldpal  powers  over  the  territory  described. 
The  action  was  tried,  Judgment  was  rendered 
in  favw  of  tbe  defendant,  and  tbe  plaintiff 
appeals. 

The  only  difference  between  the  two  ac- 
tions Is  that  by  Ordinance  No.  1378  the  de- 
fendant did  not  Include  the  right  of  way  of 
tbe  Atchison,  Topeka  &  Santa  F6  Railway 
Company  within  the  limits  of  the  dty,  and 


by  the  Ordinance  f{o.  1442  that  rl(^t  of  way 
is  induded.  The  oi^nlm  in  No.  23292,  State 
ex  rel.  v.  City  of  Hutchlnscni,  109  Kan.  484. 
207  Pac.  440,  Is  controlling,  and  compels  an 
affirmance  of  the  Judgment  In  case  Na  23504. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(SB  Okl.  242) 

BRIDGES  ¥.  BALORIDGE  et  aL 
(No.  13070.) 

(Supreme  Court  of  Oklahoma.   May  16,  1922. 
Rehearing  Denied  June  IS,  1922L) 

(SyUabut  hy  tha  Court.) 

Appear  and  error  •@:=>78l(l)— Abstraot  or  hy- 
pothetical questions.  Invdviag  only  tfi*  M- 
peal  costs,  will  not  be  determined. 

Abstract  or  hypothetical  questions,  discon- 
nected from  the  granting  oil  actual  relief  or 
from  the  determination  of  which  no  particular 
result  can  follow  other  than  tbe  awarding  of 
tbe  costs  of  the  appeal,  will  not  be  decided  by 
this  court  Bnelson  r.  Bodovitx,  80  Okl.  7.  IBS 
Pa&  878;  McCollough  et  aL  r.  Gilcrease,  40 
Okl.  741,  141  Pac.  5;  Parker  v.  U.  3.  Smeltur 
Co.  et  al.,  80  OkL  129.  194  Pac.  897. 

Ai^iteal  from  District  Court,  Nowata  Ooun- 
ty;  C  W.  Mason,  Judge. 

Action  by  J.  W.  Bridges  against  Charley 
Baldrldge  and  another.  Judgmait  in  favor 
of  tbe  defradants,  and  the  plaintiff  appeals. 
Appeal  dismissed. 

0.  H.  Baskin  and  William  J.  Morrow,  both 
of  Nowata,  ftnr  i^alntlfl  in  error. 

Hamllttm  &  Pendleton,  of  Nowata,  for  d^ 
foidantB  in  error. 

JOHNSON,  J.  Now  (HI  this  day  ccnnes  on 
for  consideration  the  motion  of  defendants 
in  error  to  dismiss  the  petition  In  error  of 
the  plaintiffs  In  error,  alleging  that  the  same 
la  frivolons  and  without  merit,  and  is  takai 
for  the  purpose  of  delay  only;  that  the  only 
question  that  could  possibly  be  presented  on 
this  appeal  is  an  abstract,  hypothetical,  and 
moot  question. 

The  record  dlsdoses  that  the  plaintiff  In 
error,  who  was  plaintiff  below.  In  his  amend- 
ed petition  sought  to  have  reformed  a  cer- 
tain  contract  of  purchase  ot  the  land  in- 
volved, and  to  recover  and  have  quieted  in 
plaintiff  the  title  to  the  same,  and  that  a 
certain  deed  from  the  defendant  Charlie 
Baldrldge  to  the  defoidant  Ellen  Baldrldge 
be  canceled  as  having  been  fraudulently  ex- 
ecuted without  any  conslderatltm  for  the  pur- 
pose of  defeating  the  Jifst  rights  of  the  plain- 
tiff, and  that  she,  and  all  persons  holding  un- 
der or  by  virtue  of  said  deed,  be  perpetual- 
ly enjoined  from  claiming  tbe  lands  or  any 
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interest  theor^n,  and  that  plaintiff  have  judg- 
ment for  eosta. 

Thereafter,  on  tbe  19th  day  <tf  August, 
tdeit  tbe  defaidants  filed  a  general  and  spe- 
cial dmurrer  to  the  plalntiff'a  amended  pe> 
tition,  in  which  they  allege  that  there  was 
misjoinder  of  caoaes  of  action  In  his  attempt 
to  Join  In  this  cause  of  action  a  salt  for  ref- 
ormation of  Instrument  and  for  ^teclal  per- 
formance of  contract  and  for  cancellatlcm  of 
lustrum  CD  t,  and  to  declare  lien  upon  real  es- 
tate, and  to  quiet  title;  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
to  action  In  favor  of  the  plaintiff  and  against 
tbe  defendants,  or  tither  of  them. 

Tliereafter,  on  the  30th  day  of  August, 

1921,  the  defendants  demurred  to  the  amend- 
ed petltira,  aforesaid,  of  plaintiff,  which  was 
sustained  by  the  court,  to  which  ruling  of  the 
court  the  plaintiff  then  and  there  excited. 

Ttie  record  farther  discloses  that  thereaft- 
er, on  Oie  same  day,  to  wit,  August  80,  1921, 
tbe  cause  proceeded  to  trial  before  the  court, 
and  tbe  court  rmdered  Judgment  on  the 
oross-petltlon  of  tiie  d^endant  Bllen  Bald- 
rlOga  agtdnst  the  lOataitiff,  to  which  Judg- 
ment the  plaintiff  excqiited  at  Ibe  time,  and 
gaTe  notice  of  appeal.  The  court  made  an 
ord«  which  waa  Indorsed  upon  the  minutes, 
allowing  60  days  in  whldi  to  make  and  serve 
case-made  and  10  and  6  days  In  which  to 
settle  tbe  same,  ^le  Journal  entry  of  Judg- 
ment recites  tbe  foregoing  proceedings,  after 
wbldi  it  fnrtbw  recites  the  filing  of  the  de- 
fendants^ cnw»-petition  <m  the  16tb  day  of 
July,  1021,  and  there  had  been  no  {Aeadlngs 
filed  <m  the  part  of  the  plaintiff  as  bis  an- 
swer or  other  pleadings  to  said  cross-petl- 
tion.  and  that — 

"Tb«  plaintiff  and  the  defendant  and  crou- 
petitioner,  Ellen  Baldridge,  agree  in  open  court 
that  jadgment  may  be  rendered  on  said  cross- 
petition  (or  and  in  favor  of  the  said  EUen  Bald- 
ridge and  against  the  said  J.  W.  Bridges,  can- 
celing the  instruments  asked  to  be  canceled  in 
said  croes'petition,  and  quieting  tbe  title  of 
■aid  real  esUte  in  the  said  Ellen  Baldridge." 

Then  follow  the  orders  and  decrees  of  the 
court  accordingly,  concluding  with  the  Judg- 
ment that  all  coats  of  this  cause  of  action 
are  assessed  against  the  idaintlfl,  J.  "W. 
Bridges. 

The  correctness  of  this  Judgment  was  not 
challenged  by  tbe  plaintiff  In  a  motion  for  a 
new  trial  or  otherwise.    On  February  28, 

1922,  and  within  6  months  from  the  date  of 
the  rendition  of  the  Judgment  on  August  30, 
1921,  the  [Aalntfff  filed  a  petition  in  ^ror  in 
this  court,  with  copy  of  case-made  attached, 
Uie  aasignmenta  of  error  in  his  petition  be- 
ing that  the  court  erred  In  sustaining  the 
g^eral  demurrer  of  defendants  to  the 
amraded  petition  of  plaintiff  and  dismissing 
such  causes  of  action. 

We  think  the  defendants'  motion  to  dis- 


miss the  appeal  is  well  taken,  and  should  be 
sustained  for  the  reason  that  the  questifm  of 
the  correctness  of  tbe  court's  ruling  sustain- 
ing the  demurrer  of  the  defendants  to  the 
plalntifTs  jietltlon  and  dismissing  tbe  same 
is  moot 

The  Judgment  of  the  court  thereafter  ren* 
dered  In  the  cause  upon  the  agreement  of  the 
parties  sustaining  the  defendants'  cross-peti- 
tion, and  quieting  title  to  the  land  In  contro* 
versy  In  her,  and  'confirming  the  same,  hav- 
ing become  final,  and  the  correctness  there- 
of not  behig  challenged  by  this  appeal.  It  is 
therefore  ordered  that  the  plaintiff's  appeal 
be,  and  the  same  Is  hereby,  dismissed. 

HcNEIL,  NICHOLSON,  AIXLLEB,  anA 
KENNAVEB,  JJ.,  concur. 


(ST  OU.  106) 

WOLFE  V.  KILLINGSWORTH  at  aL 

(No.  10430.) 

(Supreme  Court  of  Oklahoma.  Mardi  21.  iSSZ 
Behearfaig  Denied  Jane  18,  1022.) 

(Svllabut  by  the  Oouri,} 

1.  Appeal  and  error  «=s>526— EvMeaoe  aiade  a 
part  ef  rafsree'a  report  held  a  part  of  the 
raoortf  aad  sabjaot  to  review. 

Under  an  order  of  reference,  the  referee 
was  directed  to  take  the  testimony  and  reiiort 
his  findings  of  fact  and  recommendations  of 
law  thereon.  The  referee  filed  his  report  to 
which  was  appended  all  the  evidence  taken  by 
him,  and  was  made  a  part  thereof.  The  report 
so  filed  was  approved  by  the  court,  and  in- 
corporated in  the  ease-made,  which  was  ac- 
knowledged by  the  attorneys  for  the  appellee 
as  being  a  true,  complete,  and  correct  state- 
ment and  transcript  of  all  the  pleadings,  mo- 
tions, orders,  evideiiee,  findbigs,  dedsions,  re- 
ports, snd  Judgments  and  proceedings  had  Id 
the  eaose,  and  that  the  same  was  a  true  add 
correct  case-made.  HtiA,  that  the  evidence 
taken  the  referee  was  made  a  part  of  the 
record,  and  la  subject  to  review  by  this  court 

2.  Trusts  ^»86— Generally  the  ooart  wllf  aot 
presume  a  resulting  trust  and  the  burtfea  ef 
establishtng  n  Is  oa  the  party  asserting  It. 

As  a  general  rule  the  law  will  not  presume 
a  resulting  trust,  except  in  a  case  of  necessity, 
and  the  burden  of  eatablishing  such  a  trust  as 
against  the  holder  of  the  l^al  title  Is  on  the 
party  who  asserts  it 

3.  Baikruptoy  «s»l4ft--Proper^  asvalrad  by 
bankrupt  after  adJadloaHoa  does  aot  pass  t« 

trustee. 

Property  acquired  by  the  bankrupt  after 
the  adjudication  of  bankruptcy  does  not  pass  te 
the  trustee. 

4.  Baakni|«cy  ^>308(8)  —  JstfoMst  agalast 
the  trastes  beU  aot  afMtlatt  dear  wdgbt  of 

evidence. 

Record  examined,  and  found  that  the  judg- 
ment of  the  trial  court  is  not  agalnet  the  dear 

weight  of  evidence. 
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Appeal  ttom  District  Conrt,  Seminole 
Conntr;  J.  W.  Boloi,  Jndse. 

Action  by  A.  0.  Aldrldge  against  M.  iB. 
KlUlngsworth  and  another,  tar  leoovery  of 
land.  In  wbldi  0.  Dale  Wolfe,  trustee  of  G. 
V.  KlUlngswOTth,  bankrupt,  ffled  bis  peti- 
tion of  InterrenUon,  alleging  that  the  defend- 
ant was  tbe  wife  ot  the  bankmpt,  and  that 
the  prendses  were  purchased  In  her  name 
when  the  bankrupt  was  Iqsolvent,  and  from 
a  Judgment  therein,  the  Interroier  appeals. 
AlUrmed. 

A.  M.  Fowler  and  O.  Dale  Wolfe,  both  of 
Wewoka,  for  plaintiff  In  error. 

A.  S.  Norvell  and  M.  E.  KlUlngsworth,  both 
of  Wewoka,  for' defendants  In  error. 

PITCHFORD,  V.  O.  J.  On  May  14,  1914, 
A.  C.  Aldrldge,  as  plaintiff,  filed  in  the  dis- 
trict court  of  Seminole  county,  Okl.,  his  peti- 
tion against  M.  E.  KlUlngsworth  and  J.  Van 
Busklrk,  seeking  tbe  recovery  of  60  acres 
of  land  described  In  the  petition.  Both 
Idalntlff  and  defendant  deralgned  title  from 
Josetrii  Caroliqa,  duly  enrolled  as  a  Seminole 
freedman.  The  deed  to  plaintiff  bears  date 
of  23d  of  May.  1908;  the  deed  to  the  de- 
fendant J.  Van  Busklrk  bears  date  of  Jan- 
uary 25,  1911.  and  the  deed  to  the  defendant 
M.  E.  KlUlngsworth  bears  date  of  December 
IS,  1912. 

On  December  5,  1914,  C.  Dale  Wolfe,  trus- 
tee of  G.  F.  Killingsworth,  bankrupt,  filed 
in  said  cause  his  petition  of  lnter\-entlon, 
alleging  that  the  defendant  M.  E.  Killings- 
worth  was  the  wife  of  Q.  F.  Killingsworth; 
that  the  premises  Inrolved  were  purchased  in 
the  name  of  defendant  M.  E.  KlUlngsworth, 
as  the  wife  of  G.  F.  Killingsworth,  at  a  time 
when  the  said  G.  F.  KiUingsworth  was  in- 
solvent, and  that  the  said  M.  E.  KUliogs- 
worth  and  G.  F.  Killingsworth  well  knew 
that  tbe  said  KiUingsworth  was  insolvent; 
that  the  land  was  purchased  at  a  time  im- 
mediately preceding  the  adjudication  of  the 
aald  G.  F.  KlUlngsworth  as  a  bankrupt,  and 
was  purchased  with  money  belonging  to  the 
said  G.  F.  KlUlngsworth.  and  was  purchased 
and  placed  In  the  name  of  M.  E.  KilUngs- 
worth  pursuant  to  a  verbal  understanding 
and  agreement;  that  said  property  was  to 
be  purchased  in  tbe  name  of  the  defendant 
M.  E.  ElHlngswortb.  and  to  be  held  by  her 
for  tbe  use  and  benefit  of  her  husband,  G. 
F.  Killingsworth.  and  to  be  kept  In  her 
name  so  as  to  be  placed  beyond  tbe  reach  of 
the  creditors  of  G.  F.  KlUlngsworth,  and  that 
said  purchase  in  the  name  of  M.  E.  KUUngs- 
worth  was  had  and  obtained  for  the  pur- 
pose of  and  with  tbe  design  to  place  said 
real  estate  beyond  the  reach  of  the  creditors 
of  the  said  G.  F.  KlUlngsworth. 

The  defendant  Tan  Busklrk  made  no  de- 
fense. 

On  February  27,  1918,  tbe  cause  was  re- 
ferred to  John  W^  WiUmott,  Bactf  "to  take 


the  testimony  and  hear  the  evldoice  herein 
and  report  his  findings  of  fact,  together  with 
his  recommenda  tions  of  law  thereon,  to 
this  court  on  or  before  the  1st  day  of  May, 
lOlS." 

On  July  1.  1918.  the  report  of  tbe  refa«e- 
was  filed,  containing  the  foUowlng  preamble : 

"Comes  now  John  W.  Willmott,  duly  ap- 
pointed and  qasllfied  as  referee  herein,  and  re- 
spectfully reports  to  tbe  court  that  at  varionv 
times,  commencing  with  the  19th  of  March, 
1918,  and  concluding  on  the  16th  day  of  April, 
191S,  he  heard  aU  of  the  evidence  offered  on- 
behalf  of  tbe  plaintiff,  the  defendants,  end  in- 
tervener; a  full,  true  and  correct  transcript 
of  aU  of  which  evidence  is  hereto  appended* 
and  made  a  part  hereof,  marked  Bxhibit  A." 

On  June  22,  1918.  Intervener  filed  bis  mo- 
Hm  for  new  trial,  which  was  by  the  court 
overruled.  From  the  Judgment  of  the  trial 
court,  we  quote  tbe  following: 

"Now  on  tUs  the  Sth  day  of  Jnly,  1918.  the 
same  being  a  regular  jndidal  day  of  the  June, 
1918,  term  of  Bald  court,  tbls  cause  coming  oi» 
to  be  heard  upon  the  report  of  the  referee, 
heretofore  appointed  in  said  cause,  to  hear  anj 
report  the  evidence  end  his  finding  of  fact  and 
conclusions  of  law  based  thereon,  tbe  court 
hears  and  considers  said  report  and  the  excep- 
tions thereto  filed  by  said  plaintiff  and  said  in- 
tervener before  said  referee,  doth  overrule  said 
exceptions,  and  approve  and  adopt  said  report, 
findings  of  fact  and  conclusions  of  law,  to  whidk 
action  of  tbe  oonrt  raid  plaintiff  and  said  In- 
tervener flKcept" 

The  plaintiff  Aldrldge  faUed  to  a[q>eaL 
The  only  controversy  on  this  appeal  is  be* 
twcMi  the  plaintiff  in  error,  C.  Dale  Wolfe, 
who  will  hereafter  be  designated  as  Inter- 
vener, and  M.  E.  Killingsworth.  wbo  wUl 
hereafter  for  convenience  be  designated  aa 
defendant. 

[1]  The  main  ground  relied  upon  by  tbe  In- 
tervener for  reversal  Is  that  the  Judgment 
of  tbe  trial  court  Is  against  the  clear  weight 
of  the  evidence.  The  defendant,  on  the  other 
hand,  contends  that  the  order  referring  the 
bearing  of  this  cause  to  the  referee  only  au- 
thorized the  referee  to  take  testimony  and 
hear  the  evidence  and  report  his  findings  of 
fact,  together  wltb  his  recommendations  of 
law  thereon ;  that  the  referee  was  not  di- 
rected to  report  the  t^itimony  or  evidence; 
that  tbe  record  falls  to  disclose  that  any  bilt 
of  exceptions  was  allowed  by  the  referee; 
insisting  that,  where  tbe  referee  Is  not  or- 
dered to  report  the  evidence,  the  evidence 
must  be  Incoriwrated  In  a  bUl  of  exceptions 
before  the  trial  court  or  appellate  court  can 
consider  the  same.  We  are  of  the  (pinion 
that  this  contention  on  the  part  of  the  de- 
fendant would  be  correct  if  nothing  further 
appeared  In  the  record  than  the  order  ot 
reference. 

In  Kingfisher  Imp.  Co.  et  al.  r.  Board  ot 
County  Commissioners  of  Jefferson  County 
et.  al.  (OU.  SupO  168  Pac.  824,  U  is  aald: 
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Where  ft  refere«  for  the  tr^al  of  a  cause  in 
the  district  court  ii  not  ordered  to  report  the 
evideoce,  bat  ia  ordered  to  hear  the  evidence 
■nd  report  his  findlnga  of  fact  and  conclusions 
of  law,  the  erfdence  so  taken  can  0DI7  be  made 
a  part  of  the  record  and  subject  to  review  hy 
the  trial  or  Supreme  Court  by  having  the  ref- 
eree allow  and  sign  a  bin  of  exceptions  con- 
taining the  evidence  taken  by  him.  In  the  ab- 
sence of  sudi  bill  of  exceptions  the  court  can- 
not consider  the  qnestion  of  the  sufficiency  of 
the  evidence  to  support  the  findings  of  the 
referee,  and  cannot  consider  the  evidence  takelt 
before  the  referee  for  the  purpose  of  making 
independent  findings  therefrom,  or  for  anj 
other  purpose.** 

Howerer,  in  the  Instant  ctme  all  the  evl- 
doice  was  appoided  to  and  made  a  part  of 
the  report  ot  the  referee;  no  exceptions  were 
filed  against  the  x«port  on  the  ground  tbat 
tlie  evidence  was  made  a  part  thereot  The 
Jud^Boit  of  the  trial  court  recited  Oiat  the 
cause  had  been  referred  to  the  referee  to  hear 
and  rq>ort  the  e^duee  and  bis  findings  of 
ftict  and  condusicms  at  law  based  ttaweon. 
No  exceptlona  wen  takoi  by  Mtber  party  to 
fliis  portion  of  tbe  Jud^nent  It  seems  to 
bave  been  undmtood  by  all  the  partlee  at 
tbe  time  tbe  report  was  filed  that  the  cause 
bad  been  referred  to  the  refieree,  not  only  to 
report  bis  findings  of  fact  and  conclusions 
of  law,  but  also  to  h«ir  and  report  the  evi- 
dence. 

Tbe  attorneys  r^tresenting  ttie  defendant 
acknowledged  dne,  legal,  and  timely  aerrXce 
of  tbe  case-made,  waived  tbe  right  to  sug- 
gest any  amoidments,  and  acknowledged 
tbe  case-made  as  a  tmet  complete,  and  cor- 
rect statement  and  transcript  of  all  plead* 
lags,  motions,  orders,  evidence,  findings,  de- 
dirions,  reports,  and  judgment  and  proceed- 
ings had  in  tbe  causes  and  that  tbe  same  was 
a  true  and  correct  case-made. 

If  the  order  of  reference  bad  ordered  the 
referee  to  report  the  evidence  heard  before 
btm.  and  the  evidence  bad  l>een  made  a  part 
of  the  report,  there  is  no  question  but  the 
same  would  thereby  be  made  a  part  of  the 
record,  and  subject  to  review  by  virtue  there- 
of, and  in  that  case  there  would  have  been 
no  necessity  for  a  bill  of  exceptions;  and 
-when  the  referee  and  the  parties  and  the 
court  recognized  that  the  referee  was  to  re- 
port tbe  evidence,  and  the  same  was  reported, 
and  all  this  appears  In  the  case-made,  and  no 
exceptions  by  either  party,  we  are  of  the 
opinion  that  tbe  order  of  reference  sbonld 
be  treated  as  authorizing  the  referee  to  re- 
pOTt  the  evidence. 

[t]  Tbe  l^ral  title  bdng  In  the  defendant, 
tbe  tnirden  Is  on  tbe  intervener  to  establish 
tbe  trust;  that  Is,  the  title  of  the  property 
was  beld  by  the  defendant  for  Q.  F.  Eilllngs- 
vrortb.  This  well-known  rule  la  enunciated 
In  39  Cyc.  p.  162,  as  follows : 

"As  a  general  role  the  law  will  not  presume 
a  nsnlting  trust  exe^t  in  a  case  of  neeesmty* 


and  tbe  burden  of  establishing  sudi  a  trust, 
as  against  the  holder  of  the  legal  title,  is  on 
the  party  who  aMsrts  it  In  case  of  resulting 
trust  arising  from  payment  of  the  purchase- 
money  by  one  person  and  conveyance  to  an- 
other, the  burden  of  proof,  in  the  first  instance, 
is  on  the  party  claiming  the  trust,  to  prove  that 
the  purchase  was  made  with  money  or  assets 
furnished  by  or  belonging  to  him,  and,  if  it  has 
been  only  a  part  payment,  to  prove  the  pre- 
dse  amount  so  need,  as  well  as  the  total  con- 
sideration." 

It  is  insisted  by  tbe  defendant  that  the  rule 
contK^g  in  tbe  Instant  case  is  that,  if 
there  was  any  evidence  reasonably  tending 
to  support  the  judgment,  the  Judgment  should 
not  be  disturbed  by  this  court  There  is  no 
doubt  of  tbe  correctness  of  this  rule,  provid- 
ed this  was  a  law  action.  Tbe  action  as 
originally  filed  by  Aldridge  against  tbe  de- 
fendant, seeking  to  recover  the  possession 
of  the  land,  was  purely  a  l^al  action,  and 
tbe  parties  were  entitled  to  a  trial  by  jury, 
and,  bad  the  cause  been  tried  by  the  jury, 
and  the  verdict  returned,  or  If  a  Jury  had 
been  waived,  and  the  cause  tried  to  the  court, 
then  tbe  rule  insisted  on  by  the  defendant 
would  obtain.  But  when  the  Intervener  filed 
his  petition,  seeking  to  have  a  trust  declared 
as  against  the  defendant,  the  Issues  between 
the  Intervener  and  the  defendant  were  pure- 
ly of  an  equitable  nature.  No  objections  ap- 
pear to  have  been  made  by  any  of  the  par- 
ties to  the  order  of  reference.  It  therefore 
follows  that  the  Judgment  of  the  trial  court 
having  become  final  as  to  all  of  the  parties, 
except  the  intervener  and  the  defendant, 
the  action  In  so  far  as  they  are  concerned 
Is  of  equitable  cognizance.  This  being  true, 
this  court  has  the  power  to  go  into  and  ex- 
amine the  evidence,  and  tbe  Judgment  of 
the  trial  court  should  not  be  disturbed  un- 
less the  same  Is  found  to  be  clearly  against 
the  weight  of  the  evidence.  We  have  care- 
fully examined  the  evidence,,  and,  while  we 
find  the  same  to  be  voluminous,  and  more  or 
less  conflicting,  and  In  some  respects  contra- 
dictory, we  are  not  prepared  to  say  that  the 
following  conclusions  could  not  reasonably 
be  drawn  therefrom;  that  the  land  was 
purchased  at  the  time  when  G.  F.  Killings- 
worth  was  in  failing  circumstances;  that 
the  first  payment  of  $50  was  borrowed  from 
the  First  National  Bank  of  Seminole,  a  note 
being  executed  for  this  amount  by  the  said 
Kllllngsworth  In  the  name  of  his  wife,  two 
notes  for  (100  each  to  the  vendor,  the  name 
of  the  defendant  being  signed  thereto  by 
a.  F.  EIllingBwortb,  arrangements  made  wltb 
a  brother  ct  Q.  F.  Kllllngsworth  to  allow 
Joseph  Carolina,  the  grantor  in  the  deed^ 
merdiandise  to  tbe  amount  of  $160,  the  bal- 
ance of  the  consideration;  within  a  very 
short  time  after  the  date  of  the  deed  O. 
F.  Kllllngsworth  made  an  assignment  for  tbe 
benefit  of  bis  creditors,  and  was  at  a  later 
date  adjudicated  a  bankriqit;  that  no  part 
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of  the  conslderatloii  paid  for  tbe  land  In 
controversy  was  taken  .out  of  the  buslnesa 
of  Q.  F.  KlUingswortb.  The  note  executed 
to  the  bank  for  the  950,  the  two  notes  for 
$100  each,  and  payment  for  the  merchan- 
dise furnished,  were  not  paid  until  several 
months  after  the  adjudication.  At  the  time 
the  assignment  was  made  for  the  benefit  of 
creditors,  G.  F.  KlUingswortb  had  $6.20  In 
cash.  Soon  after  the  assignment  he  and  his 
wife,  the  defendant,  moved  on  the  farm  of 
the  defendant,  and  here  Q.  F.  E^Ungsworth 
labored  and  saved,  and  the  major  portion  of 
the  Indebtedness  Incurred  for  the  purchase 
of  the  land  was  paid  with  funds  derived 
from  the  sale  of  crops  raised  on  the  farm. 

It  therefore  follows  that,  as  no  rights 
of  creditors  were  affected  by  the  deed  being 
made  to  the  defendant,  the  trustee  In  bank- 
ruptcy Is  not  entitled  to  have  the  land  de- 
clared as  part  of  the  assets  ot  the  bank- 
rupt 

[3]  The  rule  Is  stated  In  7  O.  J.  132,  as 
toUowB : 

"Property  acquired  by  the  bankrupt  after  the 
adjudication  of  bankruptcy  does  not  pass  to 

the  trustee." 

The  court  In  Progressive  Building  ft  Loan 
Go.  v.  Hall,  220  Fed.  46,  185  0.  O.  A.  618, 
says: 

"Wages  of  a  bankrapt  earned  after  adjudi- 
cation are  not  properly  a  part  ot  the  'assets' 
to  be  administered." 

[4]  We  are  not  prepared  to  say  that  the 
Judgment  of  the  trial  court  Is  clearly  against 
the  weight  of  evidence.  This  being  our  con- 
clusion, the  judgment  of  the  trial  court  Is 
therefore  affirmed. 

JOHNSON,  McNeill,  Bi/raNO,  and 

NICHOLSON,  JJ,  concur. 


(86  Okl.  192) 

NORTH   BRITISH   &  MERCANTILE  INS. 
CO.  V.  LUCKY  STRIKE  OIL  &  GAS 
CO.    (N«..  10734.) 

(Supreme  Court  of  Oklahoma.  May  30,  1922.) 

(8»Uahu$  hv  th*  OourtJ 

I.  Inuraice  «=»3B6(2)  —  Whera  lasaretfs 
ageit  requested  lasorer's  agent  to  Indorw  ee 
policy  the  naklag  of  oontraot  of  sale  aod  In- 
•orer'a  agent  stated  It  wonM  not  be  nwes- 
aary.  Insarer  waived  forfeiture. 
Suit  was  brought  on  an  ioaurance  pohcy, 
which  provided:    "This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  here- 
on or  added  hereto,  shall  be  void  *  *  *  if 
any  change  *  *  *  take  place  in  the  Interest, 
title  or  poeaeasiou  of  tbe  subject  of  insurance. 
*  *  *  "  The  insured  had,  prior  to  the  loss, 
entered  into  an  executory  contract  of  sale  of 


tbe  property  Insured  but  retained  iKMsessioii 
thereof  prior  to  the  loss  the  acent  <tf  the  in- 
sured submitted  said  contract  of  sale  to  tbe  is- 
suing agent  of  the  insurance  company  and  re- 
quested him  to  make  such  indorsement  on  the 
policy  as  be  saw  fit  The  agent  of  the  insur- 
ance company  stated  that  it  was  unnecessary 
to  make  such  indorsement,  that  the  policy  was 
nU  right  Hfld,  that  the  insurance  company 
waived  tbe 'forfeiture  incurred  by  the  execu- 
tion of  tbe  contract  oi  of  the  subject  of 
insurance,  and  was  estopped  to  plead  sudi  for- 
feiture. 

2.  Insorance  «=»388(l)— lasorer,  noogatelM 
oeatraot  after  came  of  farftftara,  wahrat  sneli 
eaua. 

Any  act  of  an  insurance  company,  recognis- 
ing as  an  existing  contract  with  it  Uie  po.>i<7 
of  insurance  sued  upon,  after  knowledge  that 
the  cause  of  forfeiture  faas  occurred.  Is  a  "vaiT- 
er**  of  such  cause  of  forfeiture. 

Error  from  District  Court,  Garvin  Coun- 
ty; F.  B.  Swank,  Judge. 

Action  by  Lucky  Strike  Oil  &  Gas  Com- 
pany against  North  British  &  Mercantile 
Insurance  Company.  Judgment  fcv  plaintlg, 
and  defmdant  appeals.  Hodlfled  and  af- 
firmed. 

Albert  L.  Mcfilll.  of  Oklahoma  City,  for 
plabntlfl  in  error. 

J.  T.  Elan  ton,  ct  Paula  Valley,  for  defatd- 
ant  in  error. 

NICHOLSON,  J.  Ttds  action  was  oom- 
maiced  In  Qie  district  court  of  Garvin  coun- 
ty on  the  2lBt  day  of  January,  191B,  by  the 
Lad^y  Strike  Oil  &  Gas  Company  as  plain- 
tiff against  the  North  Brltlab  &  HocantUe 
Insurance  Company  as  defendant  to  recov- 
er the  sum  of  $1,000  upon  a  Are  Insurance 
policy,  Issued  by  the  d^endant  and  covering 
one  standard  rig,  derrick,  belt  and  attach- 
ments located  In  Carter  county.  Upon  a 
trial,  judgment  was  rendered  for  the  plain- 
tiff from  wlilch  an  appeal  was  by  the  de- 
fendant prosecuted  to  tliis  court,  and  tbe' 
judgmmt  was  reversed  for  the  reawm  that 
plaintiff  liad  failed  to  prove  that  ^ro^  of 
loss  had  been  by  It  famished  to  the  defend- 
ant, or  that  such  pcoat  of  loss  had  been 
waived.  The  oplniw  on  that  appeal  b^ng 
reported  In  (Okl.  Sup.)  178  Pac.  846.  Upon 
a  second  trial  a  verdict  was  returned  in 
fovor  of  the  plaintiff  for  tbe  sum  of  $960, 
with  interest  thereon  at  the  rate  of  6 
cent,  per  annum  from  January  1, 191S,  upon 
which  Judgment  was  entered,  and  the  case 
is  again  brought  to  this  court  for  review. 

The  Question  of  proof  of  loss  is  not  now 
presented,  but  the  insurance  company  con- 
tends that  the  contract  of  insurance  had 
been  breadied  by  the  plaintiff;  that  the 
court  erred  in  giving  certain  instructltma  to 
the  jury;  and  that  the  verdict  of  the  jury 
was  excessive,  unauthorized  by  and  contrary 
to  law. 
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[1,  2]  In  tbe  answer  of  the  defendant  it  is 
averred,  as  a  second  defense,  that,  after  tbe 
Issuance  of  said  policy  and  on  or  aboQt  the 
23d  day  of  July,  1914,  the  subject  of  said 
insurance  became  incumbered  by  a  chattel 
mortgage,  made,  executed,  and  delivered  by 
the  plaintiff  to  Umbocker  Oil  Company, 
which  was  not  authorized  by  any  indorse- 
ment upon  said  policy,  and  that  said  cliattel 
mortgage  Incumbrance  constituted  a  viola- 
tion of  the  insurance  'contract  sued  upon, 
and  rendered  the  same  wholly, null  and  void, 
and,  as  a  third  defense,  the  defendant  plead- 
ed that,  after  tbe  issuance  of  said  policy,  a 
change,  other  than  by  the  death  of  the  in- 
sured, took  place  in  tbe  interest  and  title 
of  the  subject  of  said  insurance,  by  the  vol- 
untary act  of  tbe  Insured,  in  that  the  plain- 
tiff sold,  transferred,  and  conveyed  to  Um- 
bocker  Oil  Ck)mpany  a  certain  interest  in 
the  subject-matter  of  such  Insurance,  by 
entering  into  a  certain  agreement  in  writing, 
a  copy  of  which  is  set  out  In  the  answer, 
and  that  said  change  of  interest  and  title 
in  the  subject-matter  of  said  insurance  vio- 
lated the  express  terms  of  said  insurance 
policy  and  rendered  the  same  wholly  null 
and  void. 

In  its  reply  the  plaintiff  admitted  the  ex- 
ecution of  the  contract  set  out  In  the  answer, 
and  pleaded  that,  immediately  upon  the  ex- 
ecation  of  said  contract,  the  plaintiff,  by 
Its  agoit  J.  H.  Mathers,  submitted  said  con- 
tract to  the  agent  ot  the  defttidant  issuing 
said  policy  of  insurance,  who  was  then  the 
local  agmt  tit  the  d^endant  in  Ardmore,  and 
requested  said  defendant  to  make  such  In- 
doTSement  upon  said  policy  showing  tbe  ex- 
ecution of  said  contract  as  the  agent  ml^t 
see  fit,  but  that  said  agent  at  said  time  ex- 
pressed it  as  his  opinion  to  said  Mathers 
that  the  execution  and  delivery  of  said  con- 
tract did  not  require  the  Indorsement  of  the 
same  upon  said  policy ;  that  said  agent  ex- 
pressed it  as  his  o[dnlon  that  said  Instru- 
ment was  not  a  diattel  mortgage,  but  was 
a  mere  contract  and  that  the  policy  did  not 
require  the  fact  of  its  execution  to  be  In- 
dorsed thereon,  in  order  that  said  policy 
might  remain  In  full  force  and  ^ect;  and 
further  pleaded  that  said  defendant  is  now 
estopped  by  reason  of  said  conduct  of  Its 
said  agent,  who  was  authorized  to  malce 
such  Indorsement,  and  who  declined  to  do  so 
i:^n  the  submission  of  all  the  facta  to  him, 
and  that  tbe  defendant  has  waived  the  pro- 
Tlsions  of  said  policy  as  to  said  contract  an^ 
agreed  that  said  instrument  was  not  a  chat- 
tel mortgage,  and  waived  the  provisions  of 
said  policy  requiring  the  indorsemrat  upon 
said  policy  of  such  change  in  the  title  of  the 
plaintiff  in  said  property;  that,  but  for  the 
cffliduct  of  the  agent  of  said  defendant  upon 
said  occasion,  this  plaintiff  would  have  had 
said  indorsement  made. 

Tb»  policy  of  insurance  oa  which  this  salt 
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was  brought  Is  the  regular  Oklahoma  stand- 
ard form  and  the  provisions  ther^  mate- 
rial on  this  appeal  are  as  follows: 

"TUB  entire  policy,  anless  otherwise  prorM- 
ed  by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void  *  *  *  if  the  subject  of  in- 
snrance  be  personal  property  and  be  or  become 
Incumbered  by  a  chattel  mortgage.  •  •  • 
This  entire  policy,  unless  otherwise  provided 
by  agreement  Indorsed  hereon  or  added  hereto, 
shall  be  nAi  *  •  •  if  any  change,  other 
than  by  the  death  of  an  insured,  take  place  in 
the  interest,  title,  or  possession  of  tbe  sub- 
ject of  insurance  (except  change  of  occupants 
without  increase  of  hazard)  whether  by  legal 
process  or  judgment  or  by  voluntary  act  Dt 
insured  or  oUierwise." 

The  contract  entered  Into  between  the 
plaintiff  and  the  Llmbocker  Oil  Company, 
and  referred  to  by  the  d^endant  as  both  a 
chattel  mortgage  and  contract  of  sale  Is  In 
effect  an  executory  contract  of  sale,  but  In 
our  opinion  It  Is  immaterial  whether  it  be 
treated  as  a  mortgage  or  a  contract  of  sale, 
as  In  dther  event  its  execution  and  delivery* 
without  tbe  consent  of  the  Insoranoe  com- 
pany Indorsed  thereon,  would  violate  tbe 
terms  of  the  pcdlcy,  nnlesa  the  insnranoe 
onnpany,  by  Its  act  or  the  acts  of  its  i«en^ 
waived  the  Indorsement  required  by  the  pol- 
icy, and  this  twlngs  us  to  the  conslderaUm 
of  the  statements  and  acts  of  Mr.  Jones,  the 
agent  of  tbe  dtfendant  at  Ardmore,  and  the 
one  who  Issued  the  policy  to  the  plaintiff  In 
regard  to  said  contract 

J.  H.  Mathers,  secretary  and  director  <tf 
tbe  plaintiff,  testified,  in  snbrtance,  that  Mr. 
Jones,  a  monber  of  the  firm  ^  0.  H.  Olan- 
ents  &  Co.  solicited  the  insurance  and  de- 
livered the  pcAlcy  upon  which  the  action  was 
brought,  and  that  the  plaintlfl  paid  tiie  pre* 
mtum  tiiereon;  that,  m  or  abont  the  23d  day 
of  July,  1014,  he  had  a  conversation  with 
the  agent;  Jones,  in  r^ard  to  tiie  contract 
with  the  limbodker  Oil  Company;  submit 
ted  said  contract  to  Jones  and,  aftmr  stating 
that  he  could  not  ranember  t^e  exact  lai^ 
guage  used,  said: 

"Bat  the  substance  of  it  was  that  I  had  the 
contract  there  on  the  desk  and  I  showed  It  to 
Mr.  Jones  and  we  discussed  whether  or  not 
it  would  be  necessary  to  attach  a  copy  of  tUs 
contract  to  the  insurance  poUcj  or  to  Indorse 
permission  to  enter  Into  this  contract  on  the 
insurance  policy,  and  I  advised  him  that  I  had 
had  no  experience  in  fire  insurance.  I  had 
never  had  a  loss  and  I  didn't  know  their  techni- 
cal rules.  And  Mr.  Mllbom  and  the  director* 
had  asked  me  to  speak  to  liim  about  it,  and 
he  and  I  both  agreed  that  It  would  not  be 
necessary,  and  he  then  asked  me  where  the 
policy  of  insurance  was  and  I  told  him  that  Mr. 
Vaughn,  who  was  our  treaanrer,  and  Blr.  Mo- 
bum,  who  was  onr  secretary,  had  the  policy  at 
Pauls  Valley  at  their  office.  And  U  It  was  nee- 
esaary,  I  would  send  and  get  it  if  he  wanted  It 
to  attach  a  copy  of  this  contract  to  it  with 
our  indorsement.  He  said  it  was  oil  right  but 
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it  wu  not  necessary,  bat  lie  nld:  'However, 
I  wiD  look  into  It  and  it  I  find  that  it  la  neces- 
sary I  win  let  yon  know.*  Now  that  waa  the 
sabstanoe  of  the  conversation,  the  beat  I  re- 
member it." 

From  this  evidence,  which  la  nndistrated. 
It  clearly  appears  tbat  tbe  plalntUf  Bought 
to  comply  with  tbe  terms  of  tbe  policy  and 
submitted  tbe  contract  of  sale  to  the  Issuing 
agent  of  the  defendant  for  the  purpose  of 
having  the  defendant  make  such  indorse- 
ment on  the  policy  as  was  necessary  to  pre- 
serve the  insurance,  and  that  the  agent  stated 
that  such  indorsement  was  not  necessary; 
that  the  policy  was  all  right,  however,  tbat 
he  would  looli  Into  the  matter,  and,  If  he 
found  that  an  Indorsement  was  necessary, 
he  would  so  advise  the  plaintiff. 

It  is  obvious  that  this  statement  of  the 
agent  had  a  tendency  to  lead  the  plaintilf 
into  the  belief  that  the  policy  would  remain 
In  full  force  and  effect  without  such  Indorse- 
ment, and  tbat  It  was  through  the  fault  of 
the  agent  that  the  indorsement  was  not 
made,  and,  as  tbe  agent  never  afterward 
indicated  to  the  plaintiff  that  it  waa  neces- 
sary that  the  Indorsement  be  made,  it  was 
but  natural  that  the  plaintiff  should  believe 
tbat  the  policy  would  remain  in  force.  This, 
In  our  opinion,  constituted  a  waiver  of  tbe 
cause  of  forfeiture,  and  the  defendant  waa 
estopped  to  plead  such  forfeiture  wbn  soatt 
on  tbe  policy. 

The  defendant  Insists  that  it  baa  been  es- 
tablished by  the  decisions  of  this  court  that 
a  iwlicy  writing  agent  at  tbe  inceptlwi  of 
the  contract  may  waive  provisions  of  the 
policy,  but  tbat  an  oral  waiver  cannot  be 
made  by  the  agent  after  the  policy  has  be«i 
Issued  and  delivered,  for  the  reason  tbat  the 
assured  is  advised  of  the  limitationa  of  the 
power  of  tbe  agent,  as  set  forth  In  the  con- 
tract of  Insurance. 

The  provision  in  tbe  policy  as  to  limita- 
tions of  tbe  agent's  authority  reads  as  fol- 
lows: 

"This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulatioBS  and  conditions,  to- 
gether with  sucb  other  provisIODs  and  agree- 
ments, or  conditions  as  may  be  indorsed  liere- 
on  or  added  hereto,  aod  no  officer,  agent,  or 
other  repreaentative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  tbe  forms  of  this 
policy  may  be  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provi- 
sions and  conditions  no  officer  or  agent  or  rep- 
resentative shall  have  such  power  or  be  deemed 
or  held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  sball  any 
privilege  or  permiasion  aifectlng  the  insurance 
under  this  policy  exist  or  lie  claimed  by  the  in- 
sured unless  80  written  or  attached** 

— and  cite  In  support  of  this  contention  the 
case  of  Dea  Moines  Insurance  Co.  v.  Moon, 
83  Okl.  437,  126  Fac.  765,  wher^  the  court 
held: 


(OkL 

"A  provision  of  a  policy  of  Are  humrance. 
ezeeated  in  the  Indian  Territory  before  the 
admiasion  of  the  state,  which  provided  that  *thls 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void.  *  *  *  if  the  interest  of  the 
insured  be  other  than  onconditional  and  sole 
ownership,  •  •  • '  waa  not  waived  by  rea- 
son of  tbe  fact  tbat  the  agent,  conntersigning 
said  policy,  had  knowledge  at  the  time  the 
policy  was  issued  tliat  tbe  insnred  did  not  liave 
unconditional  and  sole  ownership,  or  by  the  act 
of  the  agent  thereafter  indorsing  upon  the 
policy  a  vacancy  permit,  where  the  policy  pro* 
vided  that  no  officer,  agent,  or  representative 
of  the  company  shall  have  power  to  waive  any 
provision  or  condition  of  the  policy,  unless  soch 
waiver,  if  any,  shall  be  written  opon  or  attadi- 
ed  to  the  policy" 

— trat  that  case  Involved  a  policy  lasned  In 
the  Indian  Territory  before  tbe  admission 
of  the  state  Into  tbe  onion,  and  this  court 
held  that  it  was  bound  to  follow  the  rale  an- 
nounced by  tbe  Supreme  Coort  of  tbe  United 
States  In  Nortbem  Assurance  Oo.  of  London 
V.  Grand  Ylew  BuIIdinr  Association,  183  U. 
S.  SOS,  22  Sup.  Gt  183.  46  L.  Ed.  213.  How- 
ever, In  Western  National  Insurance  Go.  ▼. 
Marsh,  34  Okl.  414.  125  Pac.  IWi,  42  B. 
A.  (N.  S.)  991,  this  court  refused  to  follow 
tbe  rule  of  Northern  Assurance  Co.  of  Lcm- 
don  V.  Grand  Tlew  Building  AssodatlCHi,  in 
cases  arising  on  contracts  of  Insurance  Is- 
sued since  the  admission  of  the  state,  and, 
as  to  such  contracts,  adopted  the  role  sup- 
ported by  the  great  weight  of  authority  of 
the  state  courts  that,  where  the  Iseulnc 
agent  bad  authority  to  make  the  contract  of 
insurance  an  authority  to  Indorse  thereon 
the  consent  of  the  company  to  tbe  existence 
of  other  insurance,  that  when  he  was  ad- 
vised of  other  Insurance  and  bad  full  knowl- 
edge thereof,  and  executed  and  delivered  the 
contract  and  received  the  proninm  from  the 
insured,  tbe  company  was  bound  by  his 
Imowledge  and  could  not  defeat  recovery  be- 
cause of  such  other  insurance. 

To  the  same  effect  Is  Insurance  Co.  of 
North  America  v.  Little,  S4  OU.  449,  125 
Pac.  1098.  While,  in  the  first  case  men- 
tioned, the  agent  had  knowledge  of  other  In- 
surance, end,  in  the  other,  had  Itnowledge  of 
a  chattel  mortgage  on  the  subject  of  Insar- 
ance  at  tbe  time  the  policy  was  issued,  no 
good  reason  appears  why  the  doctrine  of 
these  cases  should  not  apply  to  the  facts  in 
the  case  at  bar.  The  issuing  agent  had  au- 
thority to  indorse  on  said  policy  an  agree- 
ment authorizing  the  contract  between  the 
plaintiff  and  tbe  Llmbocker  Oil  Company, 
and,  had  this  indorsement  been  made  by  him, 
the  validity  of  such  insurance  could  not 
have  been  questioned,  and  when  be  was  ad< 
vised  of  said  contract  and  was  requested  to 
make  su<^  indorsement  but  failed  to  do  so, 
because  he  considered  such  indorsement  un- 
necessary, and  so  notified  the  plaintiff,  ther»- 
hy  recopilring  as  still  exlatlag  the  omtnct 
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of  famirance,  tbe  defaidant  Is  bound  1^  his 
knowledge  and  conduct  and  should  not  be 
permitted  to  qnestton  the  validity  of  sudi 
policy  on  the  ^ound  tbat  such  indorsement 
In  writing  was  not  made.  Tbls  is  supported 
by  the  following;  Springfield  Fire  ft  Marine 
Ins.  Co.  T.  B.  B.  Oockrell  Holding  Co.  (CM. 
Sup.)  169  Pac.  1060;  Fidellty-Phenli  Fire 
Ins.  Co.  T.  School  Dist  No.  62  of  Jackson 
County  <Okl.)  174  Pac.  613 ;  American  Surety 
Company  of  New  Tork  t.  Stinnett,  78  Okl. 
81t  188  Pac.  1060;  British  American  Assur. 
Co.  T,  Frandsco,  68  Tex.  Civ.  App.  75,  123 
8.  W.  1144 ;  Bank  of  Anderson  t.  Home  Ins. 
Co,  14  Cal.  App.  206,  111  Pac.  507 ;  Liquid 
Carbonic  Acid  Mfg.  Co.  et  al.  t.  Phcenli 
Ins.  Co.,  126  Iowa,  225,  101  M.  W.  749; 
Brl^  OD  lAws  of  Insurance  by  Ooti^,  toL 
S.  pi  2514. 

The  Instructions  complained  of  fairly  state 
tbe  principles  of  taw  applicable  to  this  case, 
and  the  court  did  sot  en  In  giving  the  same 
to  tbe  Jury. 

Tbe  verdict  was  fbr  the  sum  <d  $960.  with 
interest  thereon  trom  January  1,  1916.  Is 
St  I^ul  Fire  &  Marine  Insurance  Ca  v. 
Boblscm  (OU.  Sup^  180  Pac.  702,  It  was  held 
Qiat  interest  cannot  be  recovered  upon  un- 
Ugnldated  damages,  where  it  Is  necessary 
for  B  judgmoit  or  verdict  to  be  had  in  order 
to  ascertain  the  amount  soch  damages. 
Ooonsd  f<nr  defendant  In  error  do  not  queft- 
UoB  the  correctness  of  the  mle  there  an- 
nounced, but  sD^gest  that.  If  tbe  decision  In 
that  case  Is  followed,  this  court  should  mod- 
tty  tbe  Judgment  by  eliminating  the  item  of 
Interest  up  to  tbe  date  of  the  Judgment 
This  in  effect  Is  a  confes^on  of  error,  and. 
wtthoat  Goiudderlng  the  correctness  of  the 
role  announced,  vto  wlQ  toSlow  -counsel's 
fli^iestlrai. 

The  Judgment  will  therefore  be  modified, 
by  deducting  Intwest  on  the  damages  al- 
lowed from  January  1,  1916,  to  the  date  of 
tbe  verdict,  vis.  January  19,  191%  and,  as 
so  modlflcd,  is  affirmed. 

JOHNSON.  KANB,  McNEULU  and  EUT- 
INO,  JJ^  otmcor. 


<8«  Okl.  185) 

SCOTT  et  aL  V.  WOODS  LUMBER  CO. 
(No.  10727.) 

<8iipreme  Court  of  Oklahoma.  May  80, 1922.) 

(SyUabuM  by  the  Court.) 

I.  Ptaadlsg  «s»205(5)  —  A  general  denarrer 
^ald  sot  be  sustaiDed  to  a  petition,  which, 
striM>Ml  9t  usneoessaiy  verbiage^  itates  cause 
of  action. 

Where  the  plaintlfrs  petition,  stripped  of 
•orplu  and  imneceasary  verbiage,  states  a 
cause  of  action  against  the  defendant,  a  gen- 
eral d*mun:er  thereto  ebffuld  be  overruled. 


2.  Pleading  «s»350 (3)— Motion  for  Judgment 
on  pleading*  presents  questions  whether 
there  Is  an  Issue  of  material  fact,  and,  If  not, 
which  party  Is  entitled  to  Judoment. 

A  motion  for  Judgment  on  the  pleadings 
presents  two  qnestione  to  the  court  In  the  fol- 
lowing order:  (1)  Is  there  any  issue  of  ma< 
terial  fact?  And  if  no  issue  of  material  fact 
Is  presented  by  the  pleadings  (2)  which  par^ 
is  entitled  to  the  judgment? 

3.  Appeal  and  error  «s»553(l)— Two  methods 
of  bringing  sp  record  en  petition  Is  error 
stated. 

There  are  two  ways  of  bringing  a  record  to 
this  court  in  support  of  a  petition  in  error; 
(a)  The  par^  appealing  may  attach  to  his  peti- 
tion in  error  a  case-made  containing  aQ  the 
record,  indndlng  endence  and  statemento  of 
the  exceptions,  without  the  necessity  of  having 
the  excepUons  reduced  to  writing,  allowed,  and 
bigned  by  the  trial  judge:  (b)  or,  the  appealiiMC 
party  may  attach  to  bis  petition  in  error  a 
transcript  of  the  record,  and  if  he  desires  to 
bring  to  the  court  any  part  of  the  record  other 
than  the  pleadings,  the  process,  the  return,  re- 
ports, verdict,  orders,  and  judgments,  as  pro- 
vided for  in  section  5140,  Bev.  Law,  1010,  he 
mast  incorporate  same  into  the  record  by  a 
but  of  exceptions. 

4.  Record  held  to  show  that  trial  cesrt  did  not 
err  In  rendering  Judgment  on  pleadings  for 
plaintiff. 

Record  exarained  and  held,  tbat  the  trial 
court  did  not  err  In  rendering  judgment  In  fa- 
vor of  the  plafaitUF  on  Uie  pleadings. 

(AddiHonal  ayOabui  by  Bditoriai  Biaff.) 

5.  Appeal  and  error  «s»S80 (3)— Defendants 
against  whom  se  personal  Judgment  was  ask- 
ed held  foreclosed  to  question  amount  owing 
by  another  defendant 

Where  no  personal  judgment  was  asbed 
against  two  of  Uie  defendants,  they  were  fore- 
closed to  question  the  amount  due  and  owing 
by  another  defendant. 

e.  Vendor  and  purohnser  «=»24a— Party  seek- 
ing benefit  of  law  as  to  Inioosnt  parohassrs 

must  plead  It 

To  have  tbe  benefit  of  the  law  as  to  inno- 
cent purchasers,  parties  claiming  sndi  benefit 
must  idead  it 

Appeal  from  District  Court*  C^lgXounty; 
A.  0.  Brewster,  Judge. 

Action  by  the  Woods  Lumbw  Company,  a 
partnership  composed  <tf  O.  IX  Woods  and 
another  against  John  W.  Scott  and  another. 
Plalntlfts'  motion  for  Judgm^  on  the  plead- 
ings was  sustained  and  Judgment  rendered 
for  plalntlffe,  and  defendant  Scott  and 
defaidant  First  National  Bank  oC  Ulaml, 
OkL,  appeaL  Affirmed. 

F.  W.  Churcb  and  Andrew  J.  Jones,  both 
of  Hiami,  for  plaintiffs  In  error. 

C.  Caldwell,  of  Tinlte.  for  defendante  In 
error. 
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JOHNSON,  J.  Thia  Is  an  appeal  from  the 
district  court  of  Craig  county.  On  tbe  18tb 
day  of  April,  1018,  Woods  Lumber  Company, 
a  IMurtnersblp  compost  of  O.  E.  Woods  and 
W.  3.  Woods,  commenced  an  action  In  the 
district  court  of  Craig  county,  Okl.,  against 
Mary  Smith,  John  W.  Scott,  and  the  First 
National  Bank  of  Miami  as  defendants,  pray- 
ing for  Judgment  against  the  defendant  Mary 
Smith  for  the  sum  of  $418.35.  and  to  fore- 
<d08e  a  materialman's  lien  on  the  buildings 
and  land  described  In  the  said  petition  for 
said  amount,  and  that  said  Uen  be  adjudged 
superior  to  the  rights  of  the  defendants  Scott 
and  tbe  First  National  Bank;  that  tbe  Uen  be 
foreclosed  and  the  property  ordered  sold  to 
pay  said  amount,  costs,  and  attorney's  fees. 

No  personal  Judgment  was  sougbt  against 
Scott  or  tbe  bank.  Service  was  bad  on  Mary 
Smith  by  publication,  and  she  made  default. 
Personal  service  was  had  on  the  other  two 
defendants,  and  they  answered. 

Tbe  plaintiff  filed  a  motion  for  Judgment 
on  the  pleadings  as  against  Uie  two  answer- 
ing d^endanta,  and  the  trial  conrt  sustained 
Qie  same  and  renda*ed  Judgment  according- 
ly, to  reverse  which  this  proceeding  in  error 
was  c(Hnmenced  by  the  defendant  Scott  and 
the  bank  by  petition  in  error  with  a  tran- 
script of  the  record  attached  thereta 

The  parties  wU  be  rtferred  to  hereinafter 
as  plaintlfte  and  defendants,  respectively,  as 
they  appeared  In  tbe  trial  court  The  plain- 
tiffs* petition  in  error  contains  six  specifica- 
tions of  error,  which  are  as  follows : 

(1)  "The  court  erred  la  sustaining  the  mo- 
tion for  judgment  tm  tbe  pleadings.  (2)  Tlie 
conrt  erred  in  overmling  the  general  ^mnrrer 
of  said  plaintiffs  in  error  filed  in  said  cause. 
(8)  The  court  erred  in  denying  the  right  of 
trial  by  jury  in  said  cause.  (4)  The  conrt  err- 
ed in  overruling  the  motion  to  strike  filed  by 
the  plaintifEa  in  error  In  this  cause.  (5)  The 
court  erred  in  overruling  tbe  motion  to  require 
plaintiffs  to  make  petition  more  definite  and 
certain  filed  by  plaintiffs  In  error  in  thia  cause. 
(6)  Tbe  court  erred  ia  rendering  judgment 
against  the  defendants  in  said  cause." 

The  third  specification  of  error,  supra,  was 
expressly  waived  by  counsel  In  their  brief. 
Counsel  for  defendants  have  argued  together 
specifications  of  error  numbered  4  and  5,  In 
their  brief.  These  assignments  cannot  be 
considered  by  this  court,  because  the  motions 
therein  referred  to  are  not  part  of  the  rec- 
ord. 

[3]  As  harelnbefore  stated,  this  appeal  is 
prosecuted  by  a  transcript  of  tbe  record 
wliich  does  not  contain  any  case-made  or  fill 
of  exception^  la  which  the  motions  refored 
to  axe  incorporated  as  required  by  law. 

In  the  case  of  Stonebraker-Zea  Cattle  Co. 
T.  Hilton,  34  OkL  225.  124  Pac.  1062,  this 
conrt  stated,  in  paragraph  1  (tf  the  i^lla- 
bus  as  follows : 

"Motions  presented  io  tbe  trial  court,  the  rul- 
ings thereon,  and  exertions  ars  not  properly 


part  of  the  record,  and  can  only  be  preserved 
and  presented  for  review  on  appeal  by  incor- 
porating the  same  into  a  bill  of  exceptions  or 
case-made.  The  record  proper  in  a  civil  action 
consists  of  the  petition,  answer,  reply,  demur- 
rers, process,  rulings,  orders,  and  ju^ment; 
and  incorporating  motions,  affidavits,  or  other 
papers  iato  a  transcript  will  not  constitnts 
them  a  part  of  the  record,  unless  made  so  by 
bill  of  exceptions.  Motions  and  proceedings 
which  are  not  part  of  the  record  proper  can 
only  be  presented  for  review  by  incorporating 
them  into  a  case-made,  or  by  preserving  them 
by  bill  of  exceptions  and  embradng  them  is 
the  trauscrlpL" 

See,  also,  the  following  cases  for  the  same 
ruling:  Brown-Beane  Co.  et  al.  t.  Rucker, 
36  OkL  698,  129  Pac  1;  Craig  T.  Greer,  33 
Okl.  302, 124  I^c.  1006 ;  Oreen  et  al.  v.  InecHv 
porated  Town  of  Teager.  23  Okl.  128,  99  Pac 
906;  Lamb  et  aL  v.  Young  et  al.,  24  Okl.  614, 
104  Pac.  335;  Nelson  et  al.  v.  Glenn  et  al.,  28 
Okl.  B75,  115  Pac.  471;  Tribal  Developmaat 
Co.  v.  White  Bros,  et  aL,  28  OkL  525,  114 
Pac.  736;  Richardson  v.  Beidleman  (Okl.) 
126  Pac  816;  Vann  et  aL  v.  Union  Central 
Life  Ina.  Co.  et  al.,  79  OkL  17,  191  Pac.  175. 

In  the  latter  case,  supra.  In  quite  an  elab- 
orate opinion  by  Ramsey,  J.,  speaking  for  the 
court.  It  wtM  stated.  In  syllabus  8  and  9* 
as  follows: 

<S),  "There  are  two  ways  of  bringing  a  rec- 
ord to  this  court  In  support  of  a  petition  ia  er- 
ror: (a)  Tbe  party  appealing  may  attach  to 
his  petition  in  error  a  case-made  containing  all 
tbe  record,  including  evidence  and  statements 
of  tbe  exceptions  without  the  necessity  of  hav- 
ing tbe  exertions  reduced  to  writing,  allowed, 
end  signed  by  the  trial  Jn^e;  (b)  or.  the  ap- 
pealing party  may  attach  to  his  [letition  In  er- 
ror a  transcript  of  the  recotd,  and,  if  he  de^rea 
to  bring  to  the  court  any  part  of  the  record 
other  than  the  pleadings,  the  process,  the  re- 
turns, rpports.  verdict,  orders,  and  judgments, 
as  provided  for  in  section  5146,  Rev.  Laws 
1910.  lie  must  incorporate  the  same  into  tbe 
record  by  a  bin  of  exceptions. 

(9)  "The  bill  of  exceptions  must  be  reduced 
to  writing  during  the  term  of  court  at  wtueh 
the  proceedings  were  had,  unless  tiie  ruling  and 
decision  excepted  to  la  made  in  vacation  or  at 
chambers,  allowed  and  signed  by  the  trial  judge, 
and  filed  with  the  pleadings  as  a  part  of  the 
record.  The  bill  of  exceptions  never  becomes  a 
part  of  tbe  record  until  it  Is  filed  in  the  trial 
court;  and  unless  filed  In  that  court  it  cannot 
be  incorporated  into  a  transcript  in  support 
of  the  petition  In  error  in  this  court" 

[1]  Tbe  defendants'  second  Bpedflcatim  o€ 
error,  that  tiie  conrt  erred  in  overruling  the 
general  demurrer  of  defendant  to  plaintiffs' 
petition.  Is  without  merit  Ibe  petition  In 
substance  alleges  that  Pearl  H.  Smith  and 
Iblary  Smith  were  husband  and  wife,  and 
that  Pearl  Smith  is  now  dead.  That,  in  Oc- 
tober, 1910.  said  Pearl  Smith  became  the 
owner  of  ttie  property  (describing  It)  by  con- 
veyance to  him  by  a  warranty  deed;  that 
they  lived  on  the  said  farm  together  and.  In 
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December,  iSHt  Pearl  Smith  conveyed  tbe 
land  to  bis  wife,  Mary  Smltb,  and  tb^  con- 
tinned  to  live  on  It;  tbat  said  Pearl  Smltb 
and  Mary  Smltb  purchased  the  materials 
from  plaintiff  to  build  buildings  on  the  said 
land;  tbat  plaintiff  did  not  know  of  tbe 
tranafCT  ot  the  title  to  Bfary  Smith  and 
diarged  tbe  matoials  to  Pearl  Smltb;  tbat 
lOaintiff  did  not  know  whether  the  convey- 
ance was  bona  fide  or  not,  but  If  so  Pearl 
Smith  was  acting  as  tbe  agent  of  bla  said 
wife  In  purchasing  the  materials  and  wltb 
lira  kno^edge  and  ctmsent;  that  the  last  of 
the  materials  were  famished  on  the  17th 
day  of  Aognst,  1917.  amounted  to 
and  ttat  on  tbe  8th  day  of  September,  1917, 
IdainttS  fUed  a  lien  statement  in  tbe  f^ce 
of  tbe  court  derk  Craig  county,  OkL,  the 
eoonty  In  i^icb  tbe  land  lies,  against  the 
buildings  and  tbe  farm.  Ttta  prop^ty  la 
particularly  d^Mirlbed  and  la  a  corrcet  de- 
■erlpClon.  fHie  name  d  owner  was  given 
as  Pearl  Smith.  Plaintiff  alleges  that,  aft- 
er this  was  done,  Mary  Smith  sold  the  prop- 
erty to  defendant  Scott  and  he  In  turn  mort- 
gaged it  to  the  bank.  l%e  petition  allied 
that  Scott  and  the  bank  had  notice  of  the 
lien  of  plaintiff,  and  before  they  purchased 
or  loaned.  It  Is  obvious  that  the  petition 
stated  a  cause  of  action  against  the  defend- 
ants, therefore  the  defendants*  demurrer  was 
properly  overruled  by  the  trial  court. 

[2]  The  defendants'  first  and  sixth  assign- 
ment of  error  are  that  the  court  erred  In 
aostaining  the  motion  for  Judgment  on  the 
pleadings,  and  In  rendering  Judgment  against 
tbe  defendants  In  said  cause.  The  answer  of 
the  defendants  was  as  follows: 

"Comes  now  the  defendants  Jolm  W.  Scott 
and  the  First  National  Bank  of  Miami  and  for 
answer  to  plalntiEF's  petition  deny  each  and  ev- 
ery material  allegetios  therein  contained,  ez- 
c^t  such  as  are  hereinafter  spedficatly  admit- 
ted, and  demand  strict  proof  thereof.  Defend- 
ants admit  that,  in  January,  1918,  the  defend- 
ant Mary  Smith  sold  and  transferred  the  land, 
«pon  which  a  lien  is  herein  sought  to  be  estab- 
lished and  foreclosed,  together  with  all  the  im- 
provements theieoQ,  to  tbe  defendant,  John  W. 
Scott,  such  conveyance  being  by  deed  of  general 
warranty  dated  January  24,  1918,  excepting 
only  a  mortgage  in  favor  of  Gom  Bros.  De- 
fendants further  admit  that,  on  the  2d  day  of 
Febmary,  1918,  ssld  defendant,  John  W.  Scott, 
executed  a  mortgage  upon  the  said  land  and 
'fanprovementa  in  favor  of  the  defendant,  Vint 
National  Bank  of  Bfiami,  Okl." 

As  we  have  seen,  Mary  Smith  was  the  prin- 
cipal debtor.  No  personal  Judgment  was 
sought  against  the  defendant  Scott  and  the 
bank.  Tbe  only  question  between  plaintiff 
and  the  defendant  Scott  and  the  bank  was 
the  one  of  priority  of  rights.  Tbe  petition 
was  verified,  the  copy  of  the  record  of  the 
court  clerk  as  to  filing,  tbe  lien  was  verified, 
and  the  defendant  Mary  Smith  made  default 
71y  making  default,  she,  in  effect,  confessed 
tb«  amount  of  tbe  claim  at  tbe  p^^ntlff. 


Tbe  defraidanta*  answar  admits  tbat  In 
January,  IMS,  ibe  defendant  Mary  Smith 
sold  and  transferred  t3ie  land  np<n  which  a 
lien  is  sought  to  be  established  and  fore- 
closed, tc^etber  wltb  all  Univovanents  there- 
on, to  the  d^endant  John  W.  Scott  Such 
conveyance  was  by  warranty  deed,  dated 
January  24,  1918,  excepting  only  tbe  mort- 
gage In  favor  of  Giun  Broa.  Defaidants  fur- 
ther admit  tliat,  on  the  2d  day  ot  B^bmary, 
1918,  said  defendant  John  W.  Scott  executed 
a  mortgage  upon  said  land  and  improvements 
in  faVor  of  the  defmdant  First  National 
Bank  of  Miami. 

In  the  case  of  Sieraek  et  aL  v.  Smith  et 
a1.  (OkL  Sup.)  206  Pac  611.  this  court,  in 
an  opinion  filed  June  28,  1921,  not  yet  <tf* 
ficlally  reported,  in  an  action  wherein  tbe 
plaintiff  sought  personal  Judgment  and  fore- 
closure,  and  made  other  persons  parties  de- 
fendant on  account  of  Hens  they  dalmed, 
and  wherein  tbe  prindpal  defendant  made 
default,  the  court  said: 

"They  tried  to  place  themselves  In  the  posi- 
tion that  the  defendants  in  error  Mary  end 
Hobert  West  occupied,  and  argued  tbat  the 
law  is  likewise  applicable  to  them.  Had  the 
Wests  appeared  and  contested  this  suit  of  the 
X>laintiff  and  demanded  a  jury,  then,  no  doubt, 
error  would  have  been  committed  by  the  re- 
ftisal  to  grant  them  a  Jury  trial  because  a  per- 
sonal Judgment  was  asked  against  them  on  the 
plaintiff's  contract  and  mortgage.  However, 
by  their  default,  they  admitted  tbe  questiona 
raised  as  to  them.  As  to  the  appealing  par- 
ties, tbe  action  as  to  them  was  the  foreclosure 
of  the  plaintiff's  mortgage.  The  plaintiff  did 
not  ask  a  money  judgment  against  tbe  defend- 
ants, who  are  not  plaintiffs  in  error,  but  asked 
that  his  mortgage  and  lien  be  declared  a  prior 
lien,  the  cancellation  of  deeds  and  mortgages, 
the  subjects  of  suit,  dismissed,  which  is  purely 
an  equitable  mattec." 

&0,  in  the  Instaqt  case,  the  questions 
raised  as  .  to  Mary  Sndtfa,  she  being  in  de- 
fault, were  admitted.  . 

[S]  When  no  personal  Judgment  was  aAed 
as  against  defendants  Scott  and*  tbe  bank, 
they  were  foredoaed  aa  to  the  questton  of 
tbe  n  mount  doe  and  vfrbag  by  the  d^endant 
Mary  Smith. 

[•]  Tb^  did  not  Alead  tbat  they  were  bona 
fide  purchasers,  neltbor  waa  their  answer 
verified.  To  have  the  benefit  of  the  law  on  In- 
nocent purchasera  It  must  be  {deeded.  Bmoe 
et  al.  V.  Overton  et  al.,  64  OkL  350, 164  Pao. 
340;  Adams  Oil  &  Gas  Co.  v.  Hudson,  56  Okl. 
386,  155  Pac.  220;  Tucker  v.  Leonard  et  al., 
76  Okl.  16, 183  Pac.  907;  Mobley  v.  Rboades 
et  al.,  77  OkL  64,  180  Pac.  230;  Mclntosb  V. 
Holtgrave  et  aL,  79  Okl.  63.  191  Pac.  739. 

In  the  case  of  Bruce  v.  Overton,  supra, 
tbe  second  syllabus  of  the  case  la  as  follows: 

"A  person  seeking  protection  as  an  Innocent 
fturcliaser  of  real  estate  without  notice  of  an 
outstanding  title  must  both  allege  and  prove 
the  facts  constituting  |iim  such  innocent  pur- 
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eheser,  and,  mien  ke  ilon  kl  that  iiiw  to  not 

Id  the  body  of  the  opinion  the  eonrt  said : 

*7t  ta  on  affirmative  deffiue,  and  tbe  facts 
eoQstituting  tbe  same  are  usually  peculiarly 
within  the  knowledge  of  tbe  pereon  clalmini 
to  be  an  Innocent  purchaser.  He  knows  wheth- 
er or  not  the  consideration  was  paid,  and,  if 
flo,  what  it  was,  and  whether  he  had  knowledge 
of  the  ontetanding  title  or  notice  of  any  fact 
that  would  tend  to  pnt  hhu  npon  inqairy,  and 
he  is  called  opon  to  plead  and  prore  aneh 
facts." 

In  the  cane  of  MoUey  t.  Rhoadea;  aapra, 
the  first  paragraph  of  the  syllaboB  la  aa  fol- 
lows: 

**An  answer,  setting  up  the  defense  of  Inno- 
cent purchaser  without  notice, 'must  state  facta 
sufficient  to  show  a  bona  fide  purchase.  It 
should  state  the  consideration,  which  mnst  ap- 
pear from  tbe  averment  to  be  'valuable*  within 
the  meaning  of  the  rules  upon  tbe  subject,  and 
should  show  that  it  has  actually  been  paid,  and 
not  merely  secured.  It  should  also  deny  no- 
tice in  the  fullest  and  eleareat  manner,  and 
this  denial  is  necessary,  whether  notice  is 
diarged  In  the  cMnplaint  or  not.** 

[4]  In  the  drcumstancea  disclosed  by  tbe 
record,  we  think  the  trial  conrt  ctoimitted  no 
error  In  sustaining  tbe  plalntUTa  motion  for 
judgment  on  the  pleadings. 

The  judgment  of  the  trial  court  la  there- 
fore affirmed. 

MtNmiXA,  NICHOLSON.  IXIINO,  UILL- 
XB,  and  KENNAICESI,  3J^  concur. 


(M  Okl.  IW) 

8N0UFFER  V.  FIRST  NAT.  BANK  OF 
MEDFORD.    (No.  (0748.) 

(Snpreme  Court  of  Oklahoma.  May  80,  1922.) 

(8ifUah«$  6f  tk«  C^urU) 

1.  Trial  «9>260(l}— Refaaal  of  InttraeClaB  ta 
a  nattar  aoverad  hy  loftniotfaaa  ghraa,  aot 
orror. 

It  Is  net  error  to  refuse  a  requested  in- 
atmction  that  correctly  states  the  law.  If  snb- 
stantially  the  same  Instruction  is  embodied  in 
tbe  charge  of  the  court  to  the  Jury,  and  the 
instroctioDa  as  a  wh<de  correctly  stata  the 
law  appUcaUe  to  the  facts  in  the  case. 

2.  Trial  «=» 1 93 (I)— Refusal  of  Instmetion 
amounting  to  an  Intimation  of  the  eourfs 
opinion  not  error. 

It  is  not  error  to  refuse  a  requested  In- 
struction, which  calls  the  attention  of  tbe  Jury 
to  particular  facts  in  the  evidence,  or  the  in- 
ference that  may  he  drawn  therefrom,  In  such 


a  manner  as  to  amonnt  to  an  Intimation  of  the 

court's  opinion,  as  to  the  weight  of  the  evidence. 

3.  Bills  and  aotsa  «=»327— Maker  la  liable  to 
a  bona  flde  holder  for  value  takiag  la  dao 
course  before  maturity. 
Tbe  general  rule  may  be  said  to  be  that, 
when  a  person  executes  a  negotiable  instru- 
ment fair  on  its  face  with  nothing  to  indicate 
defects,  possible  defenses,  or  equities  in  his 
favor,  be  does  so  with  tbe  knowledge  that  it  will 
pass  current  In  the  market,  and  may  fan  into 
the  hands  of  an  Innocent  pnrdiaaer.  Tbe  mak> 
er  takes  this  risk;  and  if  It  does  ao  pass  in 
tbe  regular  course  of  business,  before  maturity 
for  value,  Into  the  hands  of  a  person  who  takeo 
It  in  good  faith  without  knowledge  of  defects, 
imperfections,  or  defenses  that  may  be  urged 
against  its  payment,  the  maker  ia  liable  to  such 
innocent  bolder,  no  matter  what  defenses  he 
might  bare  as  between  himsdf  and  the  orig- 
inal payee. 

^  Appeal  aad  error  «3ai00i(O— Whera  tlw 
Instmetlons  falriy  aad  clearly  state  the  law 
and  the  evidenoe  supports  tte  vardletp  It 
will  aot  be  reversed. 

When  the  instructiMis  taken  as  a  wholo 
fairly  and  clearly  state  the  law  applicable  to 
the  case,  and  there  Is  sufficient  evidence  to  sup- 
port the  verdict  of  tbe  jury,  the  Judgment  wiB 
not  be  reversed  on  appeal. 

Appeal  from  Dlatrlct  Court,  Grant  (bounty ; 
J.  W.  Bird.  7udgeu 

Action  by  the  First  National  Bank  of 
Hedford,  OkL,  against  A.  T.  Snouffer.  Ver- 
dict and  judgment  for  plalntltF,  and  tbo  d^ 
fendant  ai^>eala.  Affirmed. 

S.  B.  Amidon,  D.  M.  Dale,  S.  A.  Bnckland, 
H.  W.  Hart,  and  Olenn  Porter,  all  of  Wicbitm, 
Kan.,  for  plaintiff  In  error. 

E.  H.  Breeden,  of  Medford,  tat  defendant 
In  error. 

HcNEILUJ.  The  Birat  Natfamal  Bank  of 
Medford  commenced  this  action  against  A. 
T.  SntHiffer  to  recover  Judgment  on  a  prom- 
issory note  executed  by  Snonffw  to  H.  BC 
WlUbrd  dated  the  2lBt  day  of  August,  1917, 
which  note  was  purdiaaed  by  the  plaintiff 
before  maturity  In  due  course  and  for  n 
good  and  valuaUe  contf  deration.  Tlie  de- 
fendant filed  an  answer  and  an  amended  an- 
swer. Tbe  amended  answer  denied  the  execu- 
tion of  the  note,  and  pleaded  the  note  was 
(Stained  by  Wilford  by  fraud,  and  alleged 
that  Wilford  offered  to  sell  the  defendant 
SO  abarea  tA  stock  In  the  Dixie  Bi«lneering 
Company  at  $20  per  share  and  delivered  00 
additional  shares  of  stock  free^  making  iOO 
shares  of  stock,  for  Uie  sum  of  $1,000.  It 
was  alleged  tliat  WUford  rcvnswted  that 
the  Dixie  Engineering  Company  had  a  Uii«a 
plant  and  was  a  large  manufiicturing  con- 
cern at  Enid,  Okl.,  numnfocturing  fftrm  de^ 
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trie  light  idaots.  It  was  farther  alleged  tlon  then  recited 
Wtlford  alBo  Bgreetf  to  install  a  Ut^t  plant 
within  30  days  as  a  part  of  the  consldera- 
tloD.  It  was  further  alleged  at  the  time  of 
execnttng  the  note  Wllford  execnted  a  writ- 
ten agreement  whereby  he  agreed  to  sell  50 
shares  of  stock  at  $20  per  share  within  six 
months,  and,  if  not,  to  return  the  note,  and 
it  is  alleged  that  all  the  statements  and  rep- 
resentations made  hy  WUford  were  false, 
ftvndnlent,  and  untrue;  that  defendant  re- 
lied upon  said  representation ;  end  that  Wll- 
ford bad  never  Installed  the  light  plant  and 
the  consideration  failed.  With  the  Issues 
thus  framed,  the  cause  was  submitted  to  the 
Jury,  and  the  Jury  returned  a  verdict  In  fa- 
vor of  the  plaintiir.  From  said  Judgment  the 
defendant  has  appealed. 

The  matoial  facts  are  substantially  as  fol- 
lows: Hie  Dixie  Engineering  Company  pur- 
ported to  be  manufacturers  of  electric  light 
plants  for  farm  and  rural  use,  and  was 
located  at  fiild.  The  company  had  never 
mannfactnred  but  one  plant,  and  Wllford 
was  an  agCTtt  for  the  company.  It  Is  also 
nncontradlcted  the  stock  was  worthless. 
Wllford  w^t  Into  the  bank  and  asked  the 
cashier  regarding  the  financial  standing  of 
Mr.  SnonlEer,  and  was  advised  that  It  was 
good.  He  then  went  to  Snoufferis  home  and 
serared  the  note  and  agreed  to  put  up  an 
electric  light  plant,  and  gave  a  contract  to 
Snoutfer  reciting  he  was  selling  60  shares 
tt  stock  In  the  corporation,  and  as  a  spe- 
cial inducement  agreed  when  this  stock  was 
selling  at  $20  per  share  and  betfore  six 
months  he  would  sell  50  shares  at  $20 
per  diare.  On  the  bottom  of  the  contract 
was  written  that,  If  the  stock  is  not  selling 
at  ^0  per  share  before  the  note  Is  due,  the 
nme  will  be  returned.  Wllford  took  the 
note  to  the  bank,  the  cashier  was  out  clerk- 
tug  a  sale,  and  Wllford  went  to  the  cashier 
and  negotiated  the  note,  discounting  it  B 
per  eeat.,  and  received  a  draft  for  9900.  No 
light  plant  was  ever  pnt  up,  and  the  note  be- 
came due.  The  plaintiff  was  notified,  and  he 
refused  to  pay  the  note,  and  this  suit  was 
iHtinght. 

Tbe  defendant  for  reversal  assigns  nmner- 
ons  assignments  of  error  regarding  the  In- 
structions of  the  court.  The  trial  court  gave 
17  separate  and  distinct  Instructions. 

It  is  first  contended  the  court  erred  in  re- 
fnslng  to  give  instruction  No.  1,  requested  by 
the  defendant.  This  Instruction  was  very 
lengthy.  It  first  advised  the  Jury  the  law 
as  announced  in  section  4105,  R.  L.  1910,  and 
then  advtaed  the  Jury  In  substance  of  the 
representations  that  were  made  by  Wllford 
to  Snonffer,  and  If  Snouffer  relied  upon  said 
statements,  and  the  statmients  were  false 
and  antme,  the  note  was  obtained  by  fraod, 
and  if  Wllford  owned  the  note,  he  could  not 
recover  if  they  believed  the  note  was  ob- 


tbe  fact  that  (he  bank 
claims  to  have  purchased  the  note  before  due 
and  claims  to  be  a  holder  In  due  course. 
The  Instruction  then  reoltes  If  the  plaintiff 
purchased  the  note  In  good  faith,  without 
any  notice  of  fraud  practiced  upon  the  de- 
fendant, or  without  any  notice  of  defect  of 
title  of  Wllford,  and  without  any  notice  of 
the  agreement  of  WUford  not  to  negotiate 
the  note,  then  tbe  defense  of  fraud  cannot 
be  made  against  the  plaintiff.  The  instruc- 
tion then  advised  the  Jury  what  constitutes 
a  purchaser  in  good  faith  as  provided  in 
section  4106,  R.  L.  1910,  The  requested  In- 
struotion  then  advised  the  Jury,  If  the  bank 
had  any  notice  of  any  infirmity  of  the  in- 
strument or  defect  of  title,  or  the  bank  pur- 
chased the  note  in  bad  faith,  then  the  plain- 
tiff could  not  recover,  provided  they  found 
the  note  was  obtained  by  fraud.  The  re- 
quested Instruction  then  recites  that  the  no* 
tice  may  be  of  two  kinds :  first,  actual ;  sec- 
ond, notice  of  facts  and  droumstances  that 
would  amount  to  bad  faith  on  the  bank,  and 
if  the  bank  purchased  the  note  in  bad  faith, 
it  would  not  be  necessary  to  have  actual 
notice  of  fraud  practiced  upon  the  plain- 
tiff. We  think  there  was  no  error  In  re- 
fusing this  Instruction,  fOr  the  reason  the 
court  gave  the  substance  of  this  instruction 
In  InstniotionB  Nos.  S,  4,  6,  7  and  12  and  in 
the  statement  of  the  case  to  the  Jury,  as  It 
was  stipulated  that  the  parties  might  take 
the  pleadings  as  the  Issues  In  the  case  with- 
out the  court  making  a  statement  In  the  In- 
structlons  as  to  the  Issues. 

[1]  lUla  court  In  a  long  Un*  of  cues  has 
held: 

"It  Is  not  error  to  refuse  to  give  a  reqaeated 
Instruction  that  correctly  states  the  law,  if  sub- 
stantially the  same  Instradioo  Is  embodied  In 
the  charge  of  the  court  to  the  Jury,  and  the 
charge  as  a  whole  eorrecOy  states  tbe  law  ap- 
plicable to  the  facta  In  the  case." 


See  Obrden  t.  Humble,  76  Okl.  160,  184 
Pac.  104. 

It  la  next  contended  the  court  failed  to 
give  any  instruction  covering  the  defend- 
ant's theory  of  the  case.  This  assignment  la 
not  well  taken,  for  the  reason  It  was  stipu- 
lated and  agreed  that  the  court  might  send 
with  the  Jury  the  pleadings  making  up  the 
Issues  In  the  case  Instead  of  making  a  state- 
ment of  the  issues  In  the  Instructions.  This 
permitted  the  defendant's  answer  to  go  to 
the  Jury  which  oontaiiw  defendant*!  theory 
of  the  case. 

[2]  It  is  next  contended  that  the  court 
erred  in  refusing  to  give  defmdant's  request- 
ed Instruction  No.  8.  We  think  there  was 
no  error  In  refusing  to  give  this  instruc- 
tion. This  requested  Instruction  advised  the 
Jury  they  should  take  Into  consideration  the 
fact  that  Wllford  was  a  stranger  to  the  offl- 
tained  fraudulently.  The  requested  Instruc-  cers  of  the  bank,  take  into  consideration  the 
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knowledge  and  Information  Qiat  tbe  officers 
of  tbe  bank  or  cashier  had  In  reference  to 
the  stock  of  the  IMxie  Engineering  Oom- 
pany  and  ll^t  plant,  also  the  fact  that  the 
note  was  fraudolently  procured,  and  deter- 
mine whether  or  not  the  cashier  In  said  hank 
purchased  said  note  In  good  faith. 

This  court,  in  the  case  of  Bilby  t.  Owen, 
tSl  Paa  724,  stated  as  follows: 

"Tbe  court,  hi  its  instructions  to  tbe  jury, 
sbonid  not  call  attention  to  particular  facta  hi 
evidence  in  such  a  manner  as  to  amount  to  an 
intinution  of  tbe  court's  opinion  as  to  tbe 
weight  of  the  evidence." 

The  Instraction  requested  attempted  to  do 
the  identical  thing  this  court  announced  In 
tbe  above  case  should  not  be  done. 

[8,4]  It  l0  next  contended  that  the  court 
erred  In  giving  Instruction  Na  S.  Iiutruc- 
tlbn  i^o.  0  was  a  statemmt  of  tbe  law  as  an- 
nounced by  this  court  In  the  case  of  Cedar 
Itaplidp  KaHonal  Baiib  v.  Bashara,  89  Okl. 
482, 135  Fac.  1051,  and  b^g  tbe  third  syUa- 
buB  In  that  case. 

It  Is  next  contended  that  the  court  erred 
In  refusing  to  give  requested  Instructions 
No.  6.  Hie  requested  instruction  was  in 
substance  that  if  the  plaintiff  bank  had  no- 
tice that  Wllford  agreed  that  said  note  would 
not  be  negotiated,  but  would  be  returned  if 
tbe  stock  In  the  company  was  not  sold  as 
alleged  In  defendant's  answer,  and  if  the 
bank  had  notice  of  this  agreement  or  no- 
tice of  facts  and  circumstances  before  the 
purchase  of  the  note,  this  would  amount  to 
bad  faith,  and  the  idalntiff  cannot  recover. 
The  substance  of  this  instruction  was  cov- 
ered by  the  general  instructions  of  tbe  court. 
The  case  was  tried  upon  the  theory  that  the 
contract  wbteb  had  tbe  provbdon  r^rdlng 
tbe  tetum  of  the  note  was  a  part  of  tbe 
fraud.  Tbeae  questions  were  all  covered  by 
tbe  Insteuctlons  glvra  by  the  court  An  ex- 
amination '  of  tbe  Instructlous  given  by  the 
court  disclosed  that  they  were  more  favor- 
able to  the  defendant  than  to  the  bank.  The 
burden  of  proof  was  placed  upon  the  bank 
to  prove  that  It  was  an  innocent  purchaser 
for  value,  which  was  a  correct  statement  of 
the  law,  but  the  instructions  regarding  In- 
nocent purchasers  were  very  favorable  to  tbe 
defendant,  and  in  fact  more  favorable  to 
him  than  he  was  justly  entitled  to.  An  ex- 
amination of  the  instruction  disclosed  that 
there  was  no  prejudicial  error  in  the  record, 
so  far  as  the  plalntiCT  in  error  was  concerned, 
either  In  giving  the  Instructiou  or  In  refus- 
ing tbe  requested  Instruction. 

For  the  reasons  stated,  the  Judgment  la  af- 
firmed. 

JOHNSON,  KANE,  ELTINQ,  and  NICH- 
OLSON, 33^  concur. 


JOLLIFFEE  V.  StATE.   (No.  A-8768.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  27.  1922.) 

(Byllahiu  fty  Oomr*.) 

1.  Crtmiaal  law  «=954l,  543(1,  2}— It  aitst  b* 
showa  that  witness  Is  dead,  insaaa,  siok,  er 
beyond  reach  of  prooees,  before  testlmosy  at 
preJImlBary  hearing  may  be  fntrodscad;  In 
absence  of  ooilaslon,  it  Is  aot  Inoambent  on 
state  to  try  to  have  witness  nnder  arrsst  la 
aaotber  state  retorned  for  final  trial;  bat 
it  is  otherwise  if  tho  officers  of  the  ooort 
are  respensible  for  witness'  absenoe. 

Before  the  evidence  taken  at  a  former 
trial  or  a  preliminary  bearing  can  be  intro- 
duced against  tbe  accused  at  tbe  final  trial  It 
must  appear  tbat  tbe  witness  is  dead,  insane, 
sick,  or  beyond  tbe  reach  of  the  process  of  tbe 
court,  and  tbat  the  presence  of  the  witnees  with 
reasonable  diligence  cannot  be  procured. 

a.  Where  sach  witness  escapes  from  jail,  and 
becomes  a  fugitive  from  justice,  end  is  beM 
in  confinemeat  to  answer  criminal  charges  in 
anotber  state,  in  the  absence  of  collusion  it 
Is  not  incumbent  upon  the  state  to  make  an 
effort  to  have  sudi  witness  returned  for  final 
trial  as  s  condition  precedent  to  the  introduc- 
tion of  his  evidence  taken  at  a  former  hearing. 

b.  If  the  officers  of  the  court  by  coUasion  or 
agreement  are  responsible  for  the  absence  of 
sucb  witness,  bis  testimony  taken  at  a  former 
bearing  should  not  be  permitted  to  be  used  at 
the  final  trial. 

2.  Laroeny  «=a46— Where  vaiae  of  oattle  at 
time  and  place  of  theft  is  at  Issae,  psrchaae 
price  of  othsr  cattle  in  distant  places  30  days 
either  before  or  after  theft  Inadmissible. 

In  a  prosecution  for  tbe  larceny  of  cattle, 
where  the  value  of  the  cattle  at  the  time  and 
place  of  the  theft  is  at  issue,  the  purchase  price 
of  other  cattle  at  distant  places  30  days  be- 
fore or  30  days  after  the  theft  is  Inadmissible. 

3.  Criminal  law  «=>742(2),  780(2)— Whether 
witness  is  an  accomplice  held  a  question  of 
law  for  court,  and  Jury  shonld  be  so  In- 
structed. 

Where  it  is  admitted  that,  if  the  defendant 
is  culpably  implicated  In  the  theft  at  all,  the 
witness  was  an  accomplice,  the  question  of 
whether  be  was  an  accomplice  is  a  question  of 
law  for  tbe  court,  and  not  a  question  of  fact 
for  tbe  jury,  and  tbe  jury  should  be  so  in- 
Btrocted. 

4.  Crfmiaal  law  «=9776(4)— Charfn  goe« 
moral  oharaeter  qnallfledly  approved. 

An  Instruction  relating  to  tbe  previous  good 
character  of  tbe  defendant  qualifiedly  approved. 

5.  Criminal  law  «=»5I  I  (3)— Convlotlon  win  be 
set  asWs  on  aooomplloe  testimony,  oorroborat- 
ed  only  by  olrMnistanoae  not  leeonslsteat 
Witt  Innoeenoe. 

A  conviction  wfll  be  set  aside  where  the 
state's  case  rests  almost  wholly  upon  tbe  tet- 
tlmony  of  an  accomirfice.  corroI>orated  wdy  by 
drcumstances  not  inconsistent  with  the  Inno* 
cence  of  tbe  accused,  amounting  at  most  to  a 
mere  suspicion. 
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Appeal  from  District  Court,  Nowata 
Coouty;  G.  W.  Mason,  Judge. 

D.  W.  JoUiffee  was  convicted  of  cattle 
larceny,  and  be  appeals.  Beversed  and  re- 
manded. 

Bert'  Van  Leuven,  of  Nowata,  J.  I.  How- 
ard, and  A.  M.  Beets,  both  <tf  Oklahoma  City, 
for  iHalntlfr  In  error. 

S.  P.  Freelli^,  At^.  Gen.,  and  B.  L.  ITuI- 
Um,  Asst.  Atty.  Gen.,  for  the  State. 

BESSET,  J.  D.  W.  JolUflee,  plalntUT  in 
error,  hereinafter  referred  to  as  the  defend- 
ant, was  by  Information  filed  In  the  district 
court  of  Nowata  coanty,  March  18.  1019, 
dmrged  with  the  theft  of  12  head  at  cattle, 
the  property  of  Marlon  Dawson.  At  the 
trial,  November  4,  1919,  the  Jury  returned  a 
Terdlct  finding  ttie  defendant  guilty  as 
diarged,  without  assessing  the  p^alty. 
After  a  motion  for  a  new  trial  was  heard 
and  overruled,  ^on  November  8,  1919,  the 
oonrt  pronounced  judgment  upon  the  verdict, 
asaeraii^  the  punishment  at  confinement  in 
ttie  state  penitentiary  at  McAlester  for  a 
term  of  7  years.  Thereafter,  on  the  28th 
day  of  January,  1920,  the  defendant  filed  a 
motlcm  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  which  motion  was 
later  by  the  court  overruled.  From  the 
Judgment  and  orders  made  the  defendant 
appeals. 

The  undisputed  evidence  Is  to  the  effect 
that  Marion  Dawson  was  the  owner  of  the 
12  bead  of  cattle  involved  in  this  action; 
that  he  had  resided  at  Watova  in  Nowata 
county  for  a  number  of  years,  during  which 
time  he  tiad  been  extensively  engaged  in 
grazing  and  raising  cattle;  that  during  the 
fan  of  the  year  1918  he  had  placed  140  head 
of  steers  on  premises  belonging  to  Ode  Free- 
man; that  Ode  Freeman  was  a  negro,  resid- 
ing about  a  mile  from  the  pasture  or  inclosure 
In  which  these  cattle  were  running;  that 
about  the  3d  day  of  December,  1918,  Free- 
man discovered  that  the  fence  inclosing  this 
pasture  had  been  broken  down,  and  that 
some  of  the  cattle  had  escaped  to  the  com- 
mons and  lands  adjacent ;  that  Freeman  had 
these  cattle  rounded  up  and  driven  back 
Into  the  pasture,  and  the  fence  repaired,  and 
upon  counting  the  cattle  found  that  12  head 
of  steers  were  missing.  Later  he  discovered 
a  place  in  the  wire  fence  indosii^  the  pas- 
ture where  there  were  indications  tbat  some 
posts  had  been  pulled  up  and  the  fence  laid 
on  the  ground,  and  cattle  tracks  and  tracks 
of  two  horses  were  found,  leading  away  from 
the  pasture.  Later  these  tracks  were  traced 
some  miles  distant,  towards  Coffeyville, 
Kan,  Dawson  and  his  employ&s  made  in- 
quiry at  CofTeyvIile,  and  found  that  H.  D, 
Bamett,  the  owner  of  a  meat  market  there, 
and  an  ^tensive  dealer  in  cattle,  had  pur- 
cbased  these  12  head  of  cattle  from  Al 
Spencer.  It  appears  that  the  defendant 


JoUlfFee  was  a  son-in-law  and  assodate  or 

employe  of  Bamett  in  the  buying  and  dis- 
posing of  cattle;  that  he  was  for  some  time 
the  chief  buyer  for  the  concern ;  and  that  be 
negotiated  the  purchase  of  these  12  head  of 
cattle.  Four  of  the  12  head  so  purchased  by 
Bamett  had  been  slaughtered  and  the  other 
8  head  had  been  placed  in  a  wheat  pasture 
of  Harnett's,  along  with  a  number  of  other 
cattle  belonging  to  him.  Upon  inquiry  by 
DawEion,  Bamett  exhibited  the  hides  of  the 
slaughtered  animals,  which  were  identifled 
by  Dawson  by  the  brand  used  by  him.  Bar- 
nett  then  Informed  Dawson  and  his  employ^ 
where  the  other  8  head  could  be  found. 
Barnett,  being  satisfied  that  the  cattle  were 
stolen  and  belonged  to  Dawson,  voluntarily 
turned  them  over  to  bim. 

The  testimony  of  Al  Spencer  is  to  the  ef-' 
feet  that  he,  assisted  by  one  Bill,  Stole  these 
cattle  from  the  Freeman  pasture  the  night 
before  they  were  sold  to  JolUfEee,  pursuant 
to  a  previous  agreement  with  the  'defend-' 
ant,  and  that  the  defendant  met  Spencer 
with  the  cattle  about  6  miles  south  of  Coffey- 
ville, where  he  paid  for  them  with  a  check 
of  the  amount  of  $600,  drawn  on  the  account 
of  Bamett ;  that  Spencer,  before  reaching 
the  Kansas  line,  turned  and  rode  back  to- 
wards Lenapah.  I^ter  be  appeared  in 
Coffeyville,  and,  with  the  aid  of  the  indorse- 
ment of  an  employ^  of  Barnett,  cashed  the 
check  given  him  by  Jolllffee.  Spencer  was 
arrested  soon  afterwards  for  this  and  other 
tbefts,  and  placed  in  Jail  In  Nowata  county. 
After  the  preliminary  trial  in  this  o»se,  and 
while  the  case  against  Spencer  was  pending. 
Spencer  escaped  from  jail  and  fled  to 
Kansas,  where  be  otmmltted  other  thefts, 
and  fled  to  Colorado,  being  later  apprehend- 
ed In  that  state.  He  was  then  returned  to 
the  Kansas  authorities,  where  he  was  being 
held  at  the  time  of  the  trial  of  this  defend- 
ant. 

The  main  portions  of  the  testimony  of  Al 
Spencer  taken  at  the  preliminary  hearing, 
constituting  the  foundation  of  the  state's 
claim  tbat  this  defendant  was  an  a(xx>mplice 
and  Implicated  in  the  theft,  are  as  follows: 

Examination  by  State. 

"Q.  Are  you  acquainted  with  D.  W.  JolliffeeT 
A.  Yes,  sir. 

"Q.  How  long  have  yon  known  Um?  A. 
About  3  or  4  years. 

"Q.  What,  if  any,  transaction  did  you  bave 
witli  him  on  the  3d  day  of  December,  10187 
A.  Sold  him  some  cattle. 

"Q.  Did  you  have  any  agreement  with  him 
about  these  cattle?  A.  Yes,  sir. 

"Q.  Just  state  to  the  court  what  that  agree- 
ment was.  A.  Wen.  I  made  a  deal  with  Mr. 
Jolllffee  to  sen  bim  aome  cattle. 

"Q.  Where  were  you?    A.  At  OoffeyrHle. 

"Q.  Just  state  exactly,  as  well  as  yon  can,  Just 
what  the  conversation  was.  A.  We  was  talking 
about  some  cattle,  and  I  said  I  would  sell  bim 
some;  I  first  was  going  to  sell  him  some  heUera 
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•f  m7  own,  and  I  talked  to  him  about  some  oth- 
er cattle. 

"Q.  Did  you  tell  him  vho  the  cattle  belonsed 
to?  A.  I  told  him  when  he  got  them. 

"Q.  Al,  aUte  what  the  cooTeraatioD  waa— aa 
■ear  aa  you  can  the  worda  yon  aaed,  A.  Well, 
when  he  took  the  cattle  I  told  him  vhere  they 
belonged,  and  I  told  him  after  he  took  them 
he  would  have  to  get  away  with  them— that 
they  might  get  him— and  he  asked  me  which 
ones  to  kill  first,  and  I  said  I  didn't  know,  that 
there  was  some  big  ateers  there. 

"Q.  This  was  on  the  day  on  which  you  had 
thia  agreement  to  go  ahead  and  get  theae  cat- 
tle? A.  I  made  \be  deal  with  him,  and  wa 
had  talked  about  who  they  belonged  to,  and 
be  said  he  would  buy  the  cattle. 

"Q.  What  was  the  date  on  which  you  first 
talked  to  him  about  the  cattle?  A.  I  believe 
ft  was  about  a  week  before  I  took  them  to 
bhn. 

"Q.  At  that  time  did  you  have  an  arrange- 
ment about  when  and  where  yon  waa  to  meet 
Um?  A.  We  waa  to  meet  along  the  road  be- 
tween Lenapah  and  Howden— no  particolar 
visce. 

"Q.  Now,  did  you  see  him  any  more  from 
that  time  up  until  the  date  you  delivered  them 
to  him?   A.  No,  sir. 

**Q.  Did  he  mret  yon  there  aa  per  your  agree- 
ment?  A.  Yes;  we  met  along  the  main  road. 

"Q.  Now,  what  kind  of  cattle  was  these?  A. 
Well,  they  waa  going  on  8  and  4  old  ateers; 
that's  what  I  would  take  them  to  be. 

"Q.  Did  tbey  belong  to  yon?    A.  No,  air. 

"Q.  Did  you  take  them  away  from  somebody 
«lse?    A.  Yes,  air. 

"Q.  When  did  you  get  them  ?  A.  I  got  them 
the  night  before  be  received  them. 

"Q.  Yon  are  acquainted  with  the  value  of 
cattle,  Kxt  you  not— you  are  a  cattle  man?  A. 
I  have  handled  a  good  many  cattle;  yes.  sir. 

Do  you  know  what  the  market  price  of 
stock  was  at  that  time?  A.  No,  I  don't. 

"Q.  I  win  aak  yon  to  state  what  waa  the 
agreement  bad  between  you  and  Mr.  Jolltffee 
as  to  th?  splitting  of  the  proceeds?  A.  Well, 
the  only  talk  we  had,  he  asked  me  what  they 
was  worth,  and  I  told  him-what  I  thought  they 
ought  to  be  worth. 

"Q.  What  did  you  tell  him  they  ought  to  be 
worth?  A.  Around  $900,  and  I  finally  agreed 
to  take  $500. 

"Q.  I  will  aak  yon  to  state  at  the  time  you 
bad  the  first  conversation  wiUi  Hr.  JoUUfee 
if  you  told  him  who  those  cattle  belonged  to? 
A.  I  never  told  him  at  that  time,  but  he  knew 
they  did  not  belong  to  me.  I  told  him  when  I 
delivered  them  to  bim, 

"Q.  You  did  tell  bim  when  you  delivered  them 
to  liim  who  they  belonged  to?   A.  Yes,  air." 

C^osB-BxaminatiofL 

**A.  I  never  told  him  I  was  a  tlile^  but  he 
knew  that  I  was  going  to  steal  them. 

"Q.  You  think  a  man  buying  cattle  Is  a  thief? 
A.  If  he  knows  that  I  sm  a  thief. 

"Q.  WiU  you  please  tell  what  that  under- 
•tanding  was?  A.  Well,  he  knows  what  the 
understanding  was. 

"Q.  Then  you  told  him  you  was  going  to  steal 
some  cattle?  A.  Yes,  sir;  that  was  our  under- 
standing. 

Now,  I  want  to  discuss  another  question, 


Had  you  ever  stolen  any  cattle  before?  A. 

No,  sir. 

"Q.  Ever  stolen  anything  else?  A.  No,  sir. 
•  •  « 

"Q.  Did  yon  know  what  cattle  you  was  going 
to  steal  when  yon  made  this  bargain?  A.  I  had 
an  idea. 

"Q.  Yes;  yoa  knew  what  cattle  yon  was  go- 
ing to  BteslT   A.  I  knew  what  I  fignrsd  on 

getting. 

"Q.  And  if  the  figures  did  not  turn  out  Just 
right  you  was  going  to  steal  somebody's  elae 
cattle?  A.  I  don't  know  whether  I  would  or 
not.  I  figured  on  taking  some  out  of  the  bunch 
I  got 

**(}.  Sincfl  you  admit  you  stole  the  cattle, 
who  helped  yon  steal  them;  who  helped  you 
steal  those  cattle?  Did  you  have  any  aseist- 
fluce  to  steal  those  cattle?  I  would  like  to 
know  what  is  the  matter  with  that  question. 
Did  you  have  assietance  In  stealing  them?  A. 
Yes;  there  waa  somebody  with  me. 

"Q.  Who  was  it?  A.  I  don't  know  that  I 
have  to  ten. 

**Q.  The  court  pnt  yon  under ,oath,  and  I  hars 
asked  you  who  helped  yon  steal  those  eattlo, 
and— I  don't  believe  I  wsnt  to  aak  you  any  mora 
questions.  That  is  alL  I  don't  want  to  pnafa 
you.   •   •  • 

"Q.  Where  was  that  arrangement  pnt 
through?  A.  We  were  ti^tber  at  CoffeyvUle^ 
Kan. 

"Q.  Where  at?  A.  Well,  I  bellere  I  saw  fiCr. 
JoUiffee  at  the  meat  market. 

"Q.  Bamett's  meat  maricet?    A.  Yes,  sir. 

"Q.  Who  was  present?  A.  I  was  In  Uis 
shop,  and  he  waa  in  the  bade  end. 

"Q.  Back  end;  do  yon  mean  Mr.  Bamettfs 
meat  market?   A.  Yes,  sir. 

"Q.  Yes;  but  what  do  you  mean  by  At  back 
end?   A.  The  back  part  of  It. 

"Q.  Yon  mean  behind  the  counter?  A.  No^ 
sir;  back  there. 

"Q.  Where  thay  nsks  sansage?  A.  Yes,  air. 

"Q.  Who  was  present?  A.  Nobody;  thers 
waa  a  man  In  the  building,  but  he  did  not  hear 
our  convcrsstion.  *   •  • 

"Q.  How  did  you  come  to  start  that  talk? 
A.  I  had  sold  him  some  cattle  before  that,  and 
we  was  up  there,  and  I  had  some  cows  to  sell, 
and  we  got  to  talking  about  this  other  stnff^ 
and  he  said  he  would  buy  it. 

"Q.  Wait  a  minute;  pardon  me;  what  do 
you  mean  by  this  other  stuff?  A.  Hie  cmttls 
Mr.  Jolliffea  honght. 

"Q.  Yon  was  talking  to  him  about  this  other 
staff,  snd  how  did  you  come  to'  talk  to  him 
about  it?  A.  First  I  asked  him  if  be  wanted  t6 
buy  some  cattle  of  my  own,  and  the  next  time 
I  saw  him  I  decided  to  keep  mine,  and  T  said 
I  had  some  stuff  In  view — 

"Q.  What  do  yon  mean  by  stnff?  A.  Wet 
stuff;  stolen  property. 

"Q.  How  did  yon  get  It  In  yonr  craw  to  taUc 
to  Mr.  JoUiffee  about  taking  that  kind  of  prop- 
erty? A.  I  heard  that  he  waa  that  kind  of  s 
man;  be  came  to  my  place  and  told  me  that 
they  was  going  to  look  in  my  pasture  for  wet 
stuff,  and  if  I  had  any  stolen  to  get  rid  of  it. 

"Q.  And  yon  never  did  that  before?  A.  No, 
sir." 

From  the  testtmony  of  oQiers  tt  anKSxa 
that,  after  Spencer  was  arrested  and  pat  la 
Jail,  the  sheriff  accorded  lilm  tlie  priTllegea 
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of  a  tnuty.  and  while  he  was  in  the  ah^riffs 
office,  on  the  pretext  of  using  the  telephone, 
be  walked  out  and  made  his  escape  in  a 
stolen  automobile,  and  fled-  to  Wilson  county, 
Kan.  Then  he  committed  burglary  and 
iaroKir,  and  fied  to  Colorado,  where  he  was 
arreBted  and  returned  to  the  sheriff  of  WU- 
■on  county,  Kan.  After  the  trial  of  this 
case  be  was  again  returned  to  the  custody  of 
the  sheriff  of  Kowata  county,  where  he 
pleaded  guilty  to  and  was  sentenced  to  the 
penitoitiary  on  three  separate  criminal 
(diarges.  One  of  these  was  a  theft  subse- 
qneit  to  the  theft  InTolved  in  this  case,  and 
■notlif*'  was  prior  to  this  tlieft 

Defiendant  JolUlfee  claims  that  he  pur- 
chased these  catUe  In  good  taifh^  in  the 
nsnal  course  of  business,  and  tbat,  as  he  es- 
tln»ted  tt,  he  paid  for  them  the  current 
market  valve,  about  6  cmts  per  pound,  for 
CBttle  in  their  condition ;  that  some  of  these 
catUe  were  in  very  poor  condition  and  bad 
to  be  fed  for  a  season  before  they  would  be 
fit  for  Blaaghterlxv.  Aft«r  the  cattle  were 
poKliased  they  were  driven  onto  0ie  scales 
near  the  slanghter  pens  and  weighed,  their 
total  weight  being  8,830  pounds. 

The  testlmmiy  as  to  tta,e  prevaill^  price 
and  value  of  steers  of  the  kind  and  charac- 
ter of  these  here  In  question  was  conflicting, 
the  estimated  market  price  fixed  by  different 
witnesses  vuylng  from  (45  to  ¥80  per  head. 

A  number  ci  witnesses  testified  that  the 
defendants  reputation  fi>r  truth  and  honesty 
was  good,  and  there  was  no  evidence  to  the 
oontrary. 

That  this  defendant  was  Implicated  in  tlie 
theft  of  these  cattle,  as  stated  by  Spencer, 
was  nowhere  corroborated,  unless  by  the 
fact,  if  it  t>e  a  fact,  that  the  price  paid  by 
the  defendant  for  these  cattle  was  so  inade- 
quate as  to  raise  an  Inference  of  guilt,  or 
unless  the  fact  that  the  defendant  and  his 
helper  met  Spencer  with  the  cattle  some  dls* 
tance  from  town,  and  before  reaching  their 
destination  gave  Spencer  a  ctieck  for  the 
cattle,  and  that  Spencer  did  not  accompany 
the  cattle  to  the  slaughter  pens,  but  went 
into  town  alone  later  that  day  to  cash  the 
check  for  the  purchase  price,  raises  such  In- 
ference. These  facts  constituted  an  unusual 
transaction,  and  might  possibly  be  deemed  a 
corroboration  of  a  pert  of  Spencer's  story. 
Oa  the  other  hand,  tlwse  facts  are  not  In- 
consistent with  the  defendant's  claim  that 
be  bou^t  these  catUe  in  good  faith.  There 
Is  no  direct  testimony  on  the  part  of  any 
otlier  person  Implicating  the  defendant  in 
the  original  theft;  the  only  testimony  to 
that  effect  is  the  testimony  of  the  confused 
thle^  Spencer,  couided  wlOk  tbs  drcom- 
Btances  just  related. 

[1  ]  The  defendant  objected  to  the  introduc- 
tion of  Ibe  testtanmiy  of  Spencer  tak«i  at  the 
prdlminary  beorii^  on  the  ground  that  the 
presence  <tf  Spencer  was  available ;  that  the 


sheriff  of  Wilson  county,  Kan.,  had  offered  to 
surrender  Spencer  to  the  sheriff  of  Nowata 
county  upon  payment  of  the  e^rpense  Incurs 
red  In  procuring  his  return  from  Colorado  t , 
and  that  the  obligors  on  Spencer's  t>ond  in 
one  of  the  cases  pending  against  him  in  No- 
wata county  offered  to  pay  this  expense.  It 
is  claimed  that  the  county  attorney  of  No- 
wata county  did  not  want  Spencer  returned 
at  that  time,  possibly  to  avoid  a  further  dam- 
aging cross-examination  of  this  witness  on 
the  stand  in  the  presence  of  the  jury,  and  be- 
cause, as  was  shown,  the  county  attorney  had 
a  personal  pecuniary  interest  in  allowing: 
Spencer  to  remain  In  the  custody  of  the  Kan- 
sas sheriff  in  order  that  he  might  profit  per-^ 
sonaliy  In  the  forfeiture  of  Spencer's  ap- 
pearance bond.  In  support  of  this  conten- 
tt<m  the  defendant  Introduced  the  following 
stipulation ; 

"In  the  District  Court  of  Nowata  County,  OH, 

"State  of  Oklflhoma,  Plaintiff,  v.  Al  Spenw, 
J.  R.  Uartin,  Wendell  Powell,  B.  L.  Hol- 
land, and  J.  L.  Armstrong,  Defendants. 
No.  3409. 

"It  is  hereby  stipalated  and  agreed  by  and 
between  0.  F.  Gowdy,  eonnty  attemey  tor 
Nowata  county,  and  B.  B.  SamSt  attorney  for 
Al  Spencer,  the  principal  defendant  on  the  bonS 
sued  upon  In  said  cause,  ss  followa,  to  wit: 

"That  said  suit  shall  be  compromised  anA 
settled  npon  the  following  terms  and  eonditiwa» 
to  wit: 

"(1)  The  attorney  for  the  defendant  Is  t» 
confess  Judgment  in  the  sum  of  $1,000. 

"(2)  The  connty  attorney  Is  to  consent  to  the 
setting  aside  of  the  forfeitare  of  tbe  defend- 
ant's bonds  in  eases  numbered  792,  800,  and 
815,  Iwlng  an  of  the  appearance  bonds  (rf  Al 
Spencer  in  Nowata  county. 

"(3)  It  is  agreed  that  the  $2,000  cash  la  the 
hands  of  the  court  clerk  Is  to  be  disbursed  as 
follows: 

"(a)  $750  to  the  county  treasurer  of  Nowata 
countr,  being  the  eoontr'a  three-fourths  Inter-' 
est  in  the  Judgment  to  tw  confessed. 
.  "(b)  $260  to  a  F.  Gowdy,  county  attorney, 
being  25  per  cent,  of  tbe  recovery  In  tbe  above- 
entitled  snit 

"ic}  $750  to  Mrs.  Al  Spencer,  she  being  the 
person  who  famished  tbe  money  now  in  tb* 
bands  of  tbe  court  clerk, 
"(d)  $260  to  E.  E.  Sams  as  attorney  fees. 
"The  above  stipulation  to  be  anbject  to  the 
approval  of  the  district  court  for  Nowata  coun- 
ty, and  not  to  be  of  any  force  or  effect  or  ttind- 
Ing  on  tbe  parties  nntil  the  district  court  by  his 
order  sbaD  approre  the  same. 
"C.  r.  Gowdy, 

"County  Attorney. 
"B.  B.  Sams, 

"Attorney  for  Def^daut  Al  Spenen.** 

Tbe  court  subsequently  Fefaaed  to  wrov» 
this  stipulation. 

The  defendant  urged  that  the  transcript  of 
the  testimony  of  Spencer  taken  at  the  pre- 
liminary hearing  should  not  be  Introduced;, 
for  the  reason  that  tbe  presence  of  the  wit- 
ness In  court  was  availaUe^  and  tba^  under 
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'Jxeae  drcumstances,  the  defendant  had  a 
constitutional  right  to  be  confronted  with 
this  witness;  that  his  detention  In  Kansas 
•  was- C(dlu8iT6  and  tmfoir  to  the  defendant; 
and  that  his  escape  and  absence  from  the 
state  was  due  originally  to  the  negligence  of 
the  sheriff  €t  Nowata  county  In  permitting 
his  escape  fnnn  the  county  Jail. 

If  the  witness  can  with  reasonable  dlli- 
gence  be  obtained  at  the  final  trial  it  is  the 
T^t  of  the  defendant  to  require  his  pres- 
ence. It  frequently  happens  that  the  cross- 
examination  of  a  witness  at  a  preliminary 
hearing,  occurring  as  It  does  soon  after  the 
offense  has  been  committed,  when  not  all 
of  the  fticts  relating  to  the  conunls^on  of  the 
crime  are  known,  Is  more  or  less  perfunctory, 
and  that,  by  the  time  the  cause  comes  on 
for  final  trial,  the  d^endant  Is  better  able, 
hf  reason  of  more  time  and  research,  to 
o(Miduct  a  thorough  cross-examinatirai  in  the 
presence  of  the  jury.  Clearly,  the  county  at- 
torney, representing  tbe  state,  would  have 
no  right  to  take  any  affirmative  action  cal- 
culated to  prevent  the  personal  appearance 
of  the  witness.  As  to  whether  the  county  at- 
torney did  not  desire  the  presence  of  tbe 
witness  Spencer,  and  whetta^  he  did  any-; 
thing  to  prevent  his  presence  at  the  trial, 
was  an'  issue  raised  before  tbe  court  at  tjie 
trial,  upon  which  testimony  was  beard  and 
considered,  and  the  finding  of  the  trial  court 
that  the  witness  was  not  absent  by  reason 
of  any  collusive  conduct  on  the  part  of  the 
county  attorney  will  not  be  disturbed.  In 
tbe  case  of  Davis  v.  State  (OkL  Cr.  App.)  201 
Paa  1001,  it  was  stated: 

"To  say  that  no  diligence  is  required  to  pro- 
duce the  witn«88  In  open  court,  where  it  ia 
posBible  to  do  so,  is  not  in  keeping  with  the 
spirit  nor  the  letter  of  the  coDstitutional  guar- 
anty that  a  defendant  in  a  criminal  action  has 
a  right  to  be  confronted  face  to  face  with  the 
witnesaea  againat  him." 

For  tbe  reasons  and  application  to  par- 
ticular cases  of  this  rule,  see  the  body  of , the 
opinion  in  the  Davis  Case,  and  other  cases 
therein  cited.  In  the  Instant  case  the  prose- 
cuting attorney  was  in  no  way  responsible 
for  the  fact  that  this  witness  was  a  fugitive 
from  Justice  in  another  state;  the  most  that 
can  be  said  is  that  he  refused  to  put  into 
motion  tbe  means  by  whlcb  he  might  have 
obtained  his  surrender  by  the  -officers  of  the 
other  state  to  the  officers  of  the  trial  court. 
We  think  it  would,  have  been  commendable  In 
the  county  attorney  to  have  done  this,  but  we 
are  not  ready  to  disturb  a  long  line  of  deci- 
sions of  this  and  other  courts,  and  say  that  it 
is  necessary  for  a  county  attorney,  in  the  ab- 
sence of  actual  collusion,  to  make  an  effort 
to  procure  tbe  attendance  of  a  witness  then 
held  in  custody  by  officers  of  another  state, 
as  a  condition  precedent  to  the  right  to  in- 
troduce in  evidence  a  -iranscr^  of  the  tes- 


timony of  such  fugitive  from  Justice  talua 
at  a  preliminary  hearing  or  forma:  trial. 

in  Vrfoa  a  perusal  ot  all  tbe  testtmony  in 
this  case  it  appears  tbat  llie  state  at  vari- 
ous times  sought  to  show  that  the  price  paid 
to  Spencer  for  these  12  head  of  cattle  was 
Inadequate.  It  is  urged  that  flie  court  erred 
in  pennlttlng  testimony  to  be  introduced  aa 
to  the  price  of  other  catUe  purdiased  and 
sold  at  other  times  and  places ;  among  other 
such  instances  Dawson,  the  owner  of  the 
stolen  cattle,  over  the  objections  of  the  de- 
fendant, testified  as  follows : 

"Q.  Was  there  any  difference  in  the  market 
price  of  that  class  of  steers,  that  age  and 
weight,  between  December  1,  1918,  and  Jannarr 
1.  1919?   A.  Yes,  sir. 

"Q.  What  waa  the  difference?  A.  Well,  th^ 
got  higher  all  along  from  the  fall  on  np  to 
spring;  they  got  higher. 

■  "Q.  I  believe  you  said  yon  had  aboat  600 
head  of  the  same  class  and  grade  ot  cattle  ai 
the  140-odd  bead  yon  bad  up  there.  When 
were  they  running  in  the  early  fall  of  19181 
A.. Part  of  the  time  at  the  ranch  end  part  of 
the  time  in  the  Osage. 

"Q.  Where  did  you  bay  them?  A.  BooKht 
them  of  Fat  Manning.  Be  bought  them  on  th« 
Fort  Worth  market,  and  shipped  them  up  here. 

"Q.  How  many?   A.  About  1.200  head. 

"Q<  Did  you  have  occasion  to  aell  any  of 
tbe  cattle  about  tbe  latter  part  of  OctoherT 
A.  I  sold  617  bead  to  Henry  Faulkner. 

"Q.  What  waa  the  age  of  those  cattle?  A 
Just  the  same  aa  these,  coming  S's  and  4'a. 

"Q.  How  did  they  compare  in  weight?  A 
Just  about  the  same. 

"Q.  When  did  you  make  that  Bale?  A  I 
made  it  the  2dtb  day  of  October. 

**Q.  What  did  you  get  per  bead  for  thoae 
cattle? 

"Mr.  Van  Leuven:  We  obiect  to  this  aa  not 
proper  rebuttal,  incompetent,  irrelevant,  and 

immaterinL 

"Mr.  Moses:  We  think  it  is  in  rebuttal  of  the 
testimony  of  witnesses  Burnett  and  Elmes  for 
the  defendant  as  to  the  market  valoe  of  cattle. 

"Hr.  Van  Leuven:  The  sale  of  cattle  that  be 
made  to  Faulkner,  other  cattle  in  Ortober,  is 
not  proper  rebuttal. 

"Mr.  Moaes:  We  think  it  is. 

"The  Court:  I  think  so.  Overruled. 

"'Mr.  Van  Leuven:  Give  us  an  exceptbm.' 

"A.  573. 

"Q.  Now  I  will  ask  yon  if  yon  had  oeceeiaB, 
or  if  aome  ooe  for  yon  had  oecaaion,  to  sell  any 
of  those  steers  in  tbe  month  of  December  oa 
the  Kansas  City  market?  A.  My  brother  did 
at  one  time. 

"Q.  How  did  tbat  steer  compare  In  age,  ain, 
and  weight  with  tbe  remainder  of  the  catUe  tbit 
were  up  there  at  this  darky's?  A.  I  suppoHS 
they  were  the  same  kind-^aaie  oat  of  the  aam) 
bunch.  ■    ■  ' 

"Q.  I  will  ask  you  to  atate  whether  or  not 
thia  ia  tbe  account  sale,  (handing  witnesa  a  pt' 
per)  of  what  that  animal  brought  on  the  Kaa- 
sas  Oity  market?  A.  Yes,  sir. 

"Mr.  Moses:  We  offer  this  ajcconnt  sale  ii 
evidence. 

"Mr.  Van  Leuven:  We  object  to  the  ividenee 
of  tills  parlienlar  sale  aa  not  b^ng  pito^ 
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battal  tetttmoiiy,  and  not  cmnpeUiit  to  prove 
the  maxfcet  Tshia  of  tlw  ■teera  InToived  in  this 


"Tha  Oonrt:  What  la  th«  data  of  thatt 
VlCr.  Tan  Lauven:  December  81, 1918." 

Then  followed  an  extended  arsoment  be- 
tween connael  and  court  with  reference  to  the 
admissibility  of  this  dass  of  testimony.  Final- 
ly the  objection  was  overruled,  and  the  wit- 
ness was  permitted  to  testify  that  this  par- 
ticular steer  was  sold  on  the  Kansas  City 
.market  on  December  81,  1918,  for  $88.75. 

To  set  out  all  of  the  testimony  of  this 
character  that  was  Introduced  would  prolong 
this  opinion  unnecessarily.  Suffice  It  to  say 
that  we  fbink  that  this  and  other  like  tes- 
timony found  In  the  record  was  Incompetent 
and  prejudicial,  nils  theft,  excluding  the 
testimony  of  the  accomplice  Spencer,  vntB 
nowhere  brought  home  to  the  defendant,  and 
the  Jury  might  have  Inferred,  and  possibly 
did  Infer,  that  l>ecause  the  defendant  bought 
these  cattle  at  approximately  $45  per  head 
he  at  least  bad  guilty  knowledge  that  they 
were  stolen  property.  We  think  the  price 
paid  for  and  received  for  cattle  culled  out 
of  a  herd  of  1,200  head  at  another  time  and 
iflace  was  Improper,  and  constituted  no  cor- 
rect standard  by  which  the  Jury  would  be  an- 
thorixed  to  estimate  the  yaloe  of  the  particu- 
lar cattle  here  in  controversy. 

[S3  On  redirect  «amlnation  ot  Mr.  Bar- 
aett,  the  fatber-ln-law  and  business  associ- 
ate of  the  defendant,  defendant  sought  to 
ahow,  as  affecting  the  motive,  posalMe  bias 
and  malice  and  Oie  credlbtU^  of  the  wit- 
ness Spencer,  that  Bamett  had  made  com- 
^aint  against  Spencer  in  Nowata  county  for 
the  tlkeft  of  these  cattle,  and  the  court  re- 
fused to  permit  this  showing  to  be  made. 
The  record  elsewhere  disposes  that  Bamett, 
and  poBiribly  the  def«idant,  did  sign  the 
original  complaint  against  Spencw.  Origi- 
nally ccnoplalnt  was  made  against  Jolllffee 
and  Bamett,  Jointly,  and  upon  Oie  hearing 
of  Oie  motion  for  a  new  trial  on  the  ground 
of  newly  discorered  evidence  ttie  county  at- 
torn^ stated: 

"Well,  my  first  Information  aboat  any  cnoe  at 
all  was  a  complaint  charging  Bamett  and  Spen- 
cer, and  possibly  JoUiffee,  and  when  I  found 
it  ont  I  think  I  bad  them  signing  complaints 
against  each  otber." 

The  exclusion  of  the  testimony  of  wit- 
ness Baraett,  of  which  complaint  Is  made, 
is  as  follows: 

**Q,  Did  you  after  tbeae  cattle,  or  after  these 
steers— after  yon  tamed  them  over  to  Dawson, 
and  found  out  that  Spencer  bad  stolen  tbem 
before  he  aold  them  to  Mr.  JoIlitFee  here,  did 
yoa  take  any  action  against  Spmcer? 

"Mr.  Moaes:  WeD,  that  is  objected  to  as  In- 
eompeteot,  irrelevant,  and  ImmateriaL 

"TiSe.  Tan  Letiven:  To  show  Us  attitude  in 
this  case,  V'  your  honof  pleaae. 

"Mr.  Moaes:  This  man  Is  not  on  trial  for 
tar  tfensflu .  ■  -    .  . 


"Tha  Court:  Sostained. 

"Mr.  Tan  Leuvan:  WeD,  Spencer  la  an  se- 
eompUce,  and  he  haa  testified  here. 

"Q.  JMd  you  swear  out  a  warrant  for  Spen- 
cer? 

"Mr.  Moses:  Objected  to  as  incompetent,  ir- 
relevant, and  Immaterial.  We  think  the  conrt 
haa  passed  on  that  onee. 

"The  Oonrt:  Sustained." 

As  affectiiv  the  interest,  bias  or  prejudice 
of  the  witness  Speactt  towards  the  d^end- 
anl;  we  think  it  was  vtoj/er  and  competent 
to  show  that  the  witness  himself  was  be- 
ing proeecuted  for  this  offense  by  Bamett 
and  the  defendant,  and  that  tt  was  prejudl- 
dal  ermr  to  exclude  audi  showing.  Toder 
V.  State  (Okl.  Cr.  App.)  197  Vat.  S4S;  Ca^ 
sady  T.  State  (OkL  C^.  App.)  179  Fac  171 ; 
OUbert  T.  State,  8  Okl.  Cr.  513, 128  Pac.  1100^ 
129  Pac  671. 

The  defendant  objected  and  excepted  to 
Instmction  No.  7  glvoi  tlie  court,  as  toi- 
lows: 

"You  are  instmcted  that  the  prosecatlon  In 
this  case  uses  the  testimony  of  a  witness  who 
may  be  culpably  implicated  In  the  commission 
of  the  crime  of  whidi  the  defendant  is  accus- 
ed; that  is,  he  may  be  one  who  knowingly  and 
voluntarily  co-(^rated  ,or  aided  or  aaslsted  in 
the  commission  of  the  crime  of  which  tht  de- 
fendant la  accused;  and  whether  or  not  he  Is 
such  a  person  is  a  qnestion  of  fact  for  yon 
to  determine  from  the  evidence  before  you.  If 
you  believe  from  the  evidence  in  the  case  that 
snch  witness  is  implicated  in  the  crime  charged 
In  the  loformatloii,  as  above  defined,  then  in 
law  each  witness  la  an  aeeompliee  and  you  are 
instmcted  that  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice  unleas 
snch  accomplice  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with 
the  commission  of  the  offense  and  the  corrob- 
oration is  not  sufficient  if  it  merely  sbowa  the 
commission  of  the  offense  or  the  drcumstances 
thereof,  but  such  otber  evidence,  to  be  suffi- 
cieat  to  corraborate  the  evidence  of  an  accom- 
plice, must  tend  to  connect  the  defendant  wiUi 
the  commission  of  tha  crime  of  which  the  de- 
fendant  Is  accused." 

The  whole  foundation  of  the  stele's  case 
rested  on  the  theory  that  the  witness  Spencer 
was  an  accomplice.  If  the  defendant  was 
culpably  Implicated  In  this  transactloii  at  all, 
the  things  done  by  Spencer,  as  shown  by  the 
the  evidence,  as  a  matter  of  law  made  him 
an  accomplice;  otherwise  the  defendant  un- 
der tiie  testimroky  wa?  iniilty  of  no  crime,  and 
it  was  error  to  submit  that  Issue  as  a  ques- 
tion of  fact  to  the  Jury.  Where  the  acte 
and  conduct  of  a  witness  are  admitted,  tt 
becomes  a  question  of  law  for  the  court  to 
say  whether  or  not  these  facte  aind  acte 
make  the  witness  an  accranpUce.  AfcE3n- 
ney  v.  Stete  (OkL  Cr.  App.)  198  Pac.  106; 
Moore  V.  Stete,  14  Okl.  Cr.  292,  170  Pkc 
519;  Cudjoe  r,  Stete,  12  Okl.  Or.  246,  154 
Pac.  500,  L.  B.  A.  l9l6P.  1251.  This  error 
may  not  have  been  prejudicial,  because  the 
Jury  froqL,.tiho  testlmoiny.  must  li|^e  condod- 


Digitized  by  Google 


460 


207  PACIFIC 


BBPOBTEB 


cd  that  Spencer  wu  Indeed  an  aoeomlHlce. 
Under  the  testimony,  no  other  conduBlon 
could  have  been  reached. 

[4]  The  defendant  also  objected  and  ex- 
cepted to  instruction  No.  8,  whi<^  Is  as  fol- 
lows: 

"When  a  person  f>  charged  with  a  crime  the 
courts  permit  such  persoo  to  iotrodace  testi- 
mony of  bis  previous  good  character  for  the 
consideration  of  the  jury.  Yoa  should  consider 
the  evidence  permitted  to  go  to  you  in  this 
case  vn  that  point  with  ell  the  other  evidence 
and  i^ve  it  snch  weight  as  jou  may  deem  it 
to  be  entitled,  and  yet,  the  court  instmcts  you 
that  evidence  (tf  good  character  ia  no  defense 
against  crime  proven  beyond  a  reasonable 
donbt.  If  the  defendant  is  proven  guilty  of  the 
crime  charged  beyond  a  reasonable  doubt,  any 
good  moral  character  borne  by  him  in  his 
community  is  no  defense  In  this  prosecution." 

While  this  Instruction,  upon  careful  analy- 
sis. Is  not  a  misstatement  of  the  law,  the 
qualifying  clauses  after  the  word  "yet" 
might  have  confused  the  Jury.  Up  to  that 
point  the  Instruction  was  complete  and  suf- 
ficient. The  defendant's  previous  good  char- 
acter, of  itself,  considered  along  with  all 
tlie  other  testimony,  might  have  raised  a 
reasonable  doubt  in  the  minds,  of  the  Jury. 

In  an  early  case  (Wilson  v.  State,  S  Okl. 
tt.  714,  109  Pac.  289)  a  general  histructlon 
on  the  good  character  of  the  defendant,  simi- 
lar to  the  one  given  here,  excluding  the 
qualifying  clauses,  was  approved..  This  was 
practically  followed  in  Holmes  v.  State,  6 
Okl.  Cr.  541,  119  Pac.  430,  120  Pac.  800. 
See,  also,  Edglngton  t.  U.  S.,  164  U.  S.  361, 
17  Sup.  Ct  72,  41  U  Sd.  467t  and  annotaUons 
in  10  A.  I*  B.  83. 

[S]  It  Ifl  next  urged  that,  as  a  matter  of 
law,  the  testimony  of  the  accomplice  Spencer 
to  the  effect  that  the  defendant  was  im- 
plicated in  the  theft  of  these  cattle  was  not 
corroborated.  In  the  case  of  Thompson  v. 
State,  9  Okl.  Or.  625,  132  Pac.  605,  the  de- 
fendant was  convicted  of  a  violation  of  the 
prohibitory  law.  Presiding  Judge  Doyle, 
speaking  for  tiie  court  In  rereraing  the  case. 
Mid: 

"There  is  no  evldenee  In  Hb*  record,  except 
that  of  the  complaining  witness,  that  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense  charged.  Upon  his  own  testimony 
the  complaining  witness  is  an  accomplice,  and 
a  conviction  cannot  be  sustained  upon  bis  un- 
corrolMwated  teBtimony.'* 

That  no  person  shall  be  convicted  of  a 
crime  upon  the  testimony  of  an  accomplice 
must  be  construed  to  mean  that  the  person 
accused  must  in  some  manner  be  culpably 
implicated  in  the  commission  of  the  crime. 
Hendtix  t.  State,  8  010.  Cr.  630.  129  Pac. 
78,  43  L.  R.  A.  (N.  S.)  546. 

In  this  case  there  Is  no  corroboration  of 
(be  testimony  of  the  confessed  Qile^  tinleas 


it  may  be  deduced  from  the  evideoce  that 
the  defendant  purdiased  these  cattle  for  a 
grossly  inadequate  price,  upon  which  p(tot 
the  testimony  Is  conflicting,  or  unless  the 
fact  that  the  defendant  met  the  witness 
Spencer  with  the  cattle  outside  of  Cotfey- 
ville,  as  they  were  being  driven  towards  that 
point,  and  paid  for  them  there,  shows  that 
he  had  guilty  knowledge  of  their  being  stolen 
property.  To  us  it  seems  that  neither  o£ 
these  facts,  though  eetablished  to  the  satis- 
faction of  the  Jury,  is  inconsistent  with  the 
good  faith  and  innocent  motives  of  the  de^ 
fendant. 

Neither  the  defraidant  nor  his  associate, 
Barnett,  made  any  effort  to  conceal  the  trans- 
acticMi;  aa  the  contrary,  the  hides  of  the 
slaughtered  cattle  were  promptly  exhibited 
to  the  owner,  Dawson,  upon  his  making  in- 
quiry; Dawson  was  informed  by  Barnett  of 
tb-i  whereabouts  of  the  other  cattle,  and  steps 
were  takm  immediately  by  Barnett  and  the 
defendant  to  prosecute  the  witness  Spencer. 
We  think  that  as  a  matter  of  law  the  testi- 
mony of  the  accomplice  was  not  corroborated 
in  the  sense  contemplated  by  oar  statute 
(section  6884,  B.  Lb  1910),  providing: 

"A  conviction  cannot  be  bad  npen  the  tes- 
timony of  an  accomplice,  unless  he  be  corrob- 
orated by  such  other  evidence  as  tends  to  con- 
nect the  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  snfficient 
if  it  merely  show  the  commission  of  the  <ft- 
(ensa  or  the  dreamataneea  thereof." 

For  the  reasons  stated  In  this  oi^on«  thia 
cause  is  reversed  and  remanded. 

DOTLiE.  P.  1^  cmcuTs. 

UATSON,  in  concurs  In  the  result 


(60  Utah,  SOS) 

HARDMAN  V.  INDUSTRIAL  COMMISSION 
et  al.   (Ne.  3809.) 

(Supreme  Court  of  Utah.    May  81,  1923.) 

1.  Master  asd  servast  ^:»4I7(7)— Queatlea  aa 
to  BSBiber  of  esiployer't  employes  Is  Jsris- 
dietioaalt  mad  rwlswable  1^  Svprema  Co«rt. 

The  question  whether  an  employer  had 
three  or  more  employ^  la  his  service,  so  as 
to  be  within  the  Industrial  Act  (Comp.  Laws 
1917,  I  3110,  subd.  2,  as  amended  by  Laws 
1910,  c.  63),  is  a  qnestion  of  Jurisdiction,  as  to 
which  it  is  the  Supreme  Court's  da^  te  revieir 
the  facts  as  well  aa  the  law. 

2.  Master  aai  servast  ^»36l-4!onBilsslae 
bossd  te  desy  oompsssatleB  oa  fladlsf  ssi* 

ployor  had  only  two  omployte. 

Where  the  Industrial  Commission  reached 
the  conclusion  that  an  employer  had  only  two 
employes  in  his  service  at  the  time  of  an  In- 
jury, it  was  not  justified  in  proceeding  ex- 
cept to  deny  the  application  for  eompehsstioa 
for  wsnt  of  jarisdiction. 
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8.  Muter  aad  tarvsnt  «»40S<2)— Evrdmot 
M4  to  jDsttfy  dselal  of  oompontatloa  for 
lack  of  ttatotory  lamber  of  ompToy^t. 

In  a  proceeding  for  compeoBOtion  nnder 
the  Indnstrial  Act,  defended  on  the  fround  that 
tiio  onployer  did  not  fam  Uiroo  emplojtfa  fii 
lite  ser^ce,  so  as  to  oome  within  the  act,  e^- 
dence  Md  to  efaow  that  plidntiffs  brother,  who 
accompanied  him  and  the  employer  on  a  trip 
by  aatomobile  track,  did  bo  merely  for  hia  own 
pleasure  and  conrenience,  and  tbmt  he  waa  not 
tn  the  employer's  employ. 

Proceedinsr  under  the  Indnstrial  Act  by 
Jesse  C.  Hardman,  for  compensation  for  In- 
Jurlea,  opposed  by  Bud  Jensen,  onploTer. 
CompenBation  waa  denied,  and  plaintiff 
telDgB  writ  of  reriew.  Affirmed. 

S.  P.  AmistRmf,  of  Salt  lAke  aty,  for 

Harvey  H.  dnff,  At^.  Gen.,  and  John  Rob- 
ert RoblnBon,  Aast  Atty.  <W,  for  dcStend- 
ants. 

THUBHAN,  J.  On  Norember  7.  1921, 
ylaiwHW,  KB  eniplc^  of  dtfendutt  Jmsaa, 
while  driving  a  tm^  from  Salt  Lake  Gl^y, 
TJtali,  to  Pocatdlo,  Idaho,  reoelTed  an  injiiTy 
wUdi  afterwards  became  iiufeeted.-  Blood 
poisoning  developed,  and  plaintiff  has  since 
been  Incapadtated  for  any  kind  of  manaal 
labor.  Tbe  injury  occnned  within  tlie  state 
of  ntah,  and  on  December  10,.  1921.  plaintiff 
filed  Us  application  with  the  defaidant  In- 
dnstrial Commission  of  Utah  for  cffinpensa- 
tfm  mider  the  Utah  Industrial  Act  Testi- 
mony was  thereafter  taken  by  the  Gommls* 
aton  for  and  against  the  application  and  on 
Hardi  iO,  1SI22,  the  ai^Ucation  was  d«iled, 
for  the  aUe^ied  reason  that  the  employer. 
Jensoi,  at  the  time  of  the  injury  complained 
of  by  apjriUcant,  had  only  two  wwkmen  In  bis 
employ,  and  therefore  the  case  was  not  with- 
in the  i^Tlsions  of  the  Industrial  Act  Ap- 
pUcatl<m  for  a  rehearing  was  thereafter 
made,  bnt,  as  no  new  evidence  was  ctfexed, 
Oie  same  was  denied. 

11]  The  case  comes  before  ua  on  a  writ  of 
review.  The  only  question  presented  is 
whether  or  not  there  were  more  than  two 
onploy^s  In  the  service  of  def^dant  Jensen 
when  the  injury  occurred.  This,  under  the 
Utah  Indnstrial  Act,  preeoits  a  question  oi 
Joriadfction  as  to  which  it  becomes  our  duty 
to  Judicially  review  and  determine  the  facta 
as  well  as  the  law. 

[2]  Complaint  is  made  by  plaintiff  that  the 
findings  of  the  Commission  are  defective,  and 
that  at  most  they  are  only  conclusions.  As 
to  this  obJectl<Hi,  It  is  snfflclent  to  say  that, 
having  arrived  at  the  conclusion  that  there 
were  only  two  employee  engaged  In  the  serv- 
ice of  defradant  Jeosra  at  the  time  the  In- 
Jury  occurred,  the  Commission  w»e  not  Jus- 
tified in  proceeding  further  than  to  deny  the 
application  for  .want  of  JnrisdletKm.  To 


have  proceeded  further,  and  assume  to  pass 
ui>on  the  merits  of  the  ai^Ucation,  would 
have  been  to  usurp  autbority  not  conferred 
by  the  Industrial  Act 

Comp.  Laws  Utah  1017,  |  8110,  subd.  2,  as 
ammded  In  Bess.  Laws  1919,  a  63,  iffovldes: 

"Every  person,  firm  and  private  corporation, 
Indudlag  erexy  public  utility,  that  has  in  serv- 
ice three  or  more  workmen  or  operatives  reg- 
ularly employed  in  tbe  same  business,  or  In  or 
about  the  same  establishment,  under  auy  con- 
tract of  hire,  express  or  implied,  oral  or  writ- 
ten.- except  agricultural  laborers  and  domestic 
servants;  provided,  that  employers  who  have  in 
service  leas  than  three  empl<v£s  and  employers 
of  agricultural  laborers  and  dmnestie  servants 
shall  have  the  right  to  come  under  the  terms  of 
this  title  by  complying  with  the  prorisions 
thereof  and  all  ndes  and  regulations  of  the 
Commission.  The  term  'regularly,'  as  herein 
QSed,  shall  include  all  employments,  whether 
continuous  throughout  the  year  or  for  only  a 
portion  of  the  year.  It  means  all  employments 
in  tbe  usual  course  of  the  trade,  business,  pro- 
fession or  aceupatiaai  of  an  einptoyer." 

The  qneetlon  to  be  detwmlned  Is:  Were 
there  "three  or  more  workmm  or  operatives 
r^larly  employed  in  the  same  buslnese^  in 
which  plaintiff  was  onployed  at  the  time  be 
recdved  the  InJnryt 

[S]  The  eolation  of  this  qnoatloa  rmdras  it 
necessary  to  briefly  reriew  the  fiicts  as 
shown  by  a  (^pcmderance  of  the  evldmce. 
Tbe  defendant  Jensen  was  the  owner  of 
three  aatomobile  tracks,  and  togetbet  with 
his  onployte  was  making  a  trip  transporting 
secondhand  goods  from  Salt  Lake  to  Foca- 
tello.  One  of  tbe  trucks  was  driven  by  plain- 
tiff, one  by  an  employ^  named  Westover,  and 
one  by  the  defendant  Jensen.  There  is  no 
dispute  bnt  that  Westover  and  plaintiff  were 
in  Jrasm's  employment  Tbe  question  aris- 
es as  to  Roy  Hardman,  a  younger  brother  of 
the  i^lntlff,  who  accompanied  tbem  on  the 
trip.  Tbey  left  Salt  Lake  City  November  5, 
1921,  and  on  the  seventh  day  of  the  same 
month,  at  a  point  near  Wellsrille,  Utah,  the 
Injury  occurred.  The  drcnmstances  connect- 
ed with  the  Injury  and  the  extent  thereof 
are  Immaterial.  The  Injury  did  not  serious- 
ly affect  the  plaintiff  until  two  days  after  bis 
arrival  at  Pocatello,  when  Mood  poisoning 
developed. 

Concerning  the  question  as  to  whether  Roy 
Hardman  was  In  his  ^ploy  defendant  Jen- 
sen testifled,  in  substance,  that  he  did  not 
need  Roy  Hardman  on  the  trip,  and  did  not 
employ  blm;  that  plaintiff  told  blm  Roy 
would  like  to  go  for  the  trip.  Jensen  fur- 
ther testifled  that  lie  paid  Roy's  expenses, 
but  paid  hlm  no  wages;  that  he  never  talked 
with  Roy  about  employing  him,  and  had  no 
arrangem^ts  with  htm;  that  he  was  a  mem- 
ber of  the  crowd,  and  defendant  paid  the  ex- 
penses of  the  crowd.  He  further  testifled 
that  Roy  had  nev6r  claimed  any  salary  for 
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the  trip  to  PocateOo,  bat  stter  plaintiff  be* 
came  Incapacitated  from  the  Injnry  defend- 
ant employed  Roy  to  drive  tlie  track,  and  he 
made  one  load.  Jraieen  admitted  that  lU^ 
hdped  to  load  and  unload  tiie  tracks  on  Uie 
Pocatello  trip,  bat  was  emphatic  in  his  teetl- 
mony  that  be  bad  told  plaintiff  he  did  not 
need  Roy,  and  that  i^lntiff  said  Roy  wanted 
to  go  for  a  trip.  This  testimony  la  not  con- 
tradicted. 

Jesse  C  Hardman  testified,  hat  we  find 
noUilng  In  his  testimony  that  materially  con- 
flicts with  the  testlmiHiy  Jensm. 

The  testimony  developed  that  prior  to  mak- 
ing the  trip  to  Pocatello  plaintiff  and  Roy 
had  bem  drivln?  a  trade  for  Jeaeen  aa  what 
they  called  a  flfty-flfty  basis,  plaintiff  and 
Boy  receiving  one-half  of  the  proceeds  after 
all  expensea  were  paid,  and  Jensen  the  re- 
mainder. The  trip  to  Pocat^lo,  howevtf, 
waa  ander  a  dlfferoit  arraii|gement,  x^alntlff 
and  WestoTw  each  receiving  $4  per  day. 

Rc^  Hardman  tesWSed  that  the  night  be* 
fore  th^  started  to  Pocattilo  he  hdped  to 
load  the  traces,  and  Jensen  told  him  to  come 
up  early  in  the  morning  so  tb^  coald  get 
started.  He  said  he  thought  Jensen  wanted 
him  to  work.  At  Pocatello  he  at^ed  Jensen 
for  lit  and  Jensen  gave  it  to  him.  On  cross- 
exandnatliHi  he  stated  that  he  nev<»'  had  any 
understanding  with  Jeuen  about  a  salary; 
that  nothing  was  said  about  paying  him  any* 
thing;  tiiat  nothing  was  said  about  any  ar- 
rangement for  working  fw  him,  except  Jen- 
sen told  him  to  be  op  there  in  the  morning; 
that  he  knew  Jensen  was  not  going  to  pay 
him  anything ;  that  he  never  looked  to  Jensen 
to  pay  him  anything;  that  Jensen  never 
asked  him  to  work  except  to  be  them  next 
morning,  and  never  said  anything  about  pay- 
ing him. 

Such,  in  substance.  Is  all  the  evidence  that 
is  In  any  sense  material. 

In  the  f^lnlon  of  the  writer  it  is  clearly 
deducible  from  the  evidence  In  the  case  that 
Boy  Hardman  was  not  an  employ^  of  the  de? 
fendant  Jensen  at  the  time  of  the  injury  of 
which  the  plaintiff  complains;  that  he  sim- 
ply desired  to  make  the  trip  to  Idaho  for  his 
own  pleasure  and  convenience,  and,  as  sub- 
atantlally  admitted  by  himself,  never  expect- 
ed any  compensation  therefor.  The  reason 
why  Jensen  told  Boy  to  come  up  early  next 
morning  so  they  could  get  started  is  perfect- 
ly manifest,  in  view  of  the  evidence,  which  Is 
uncontradicted.  Jensen  had  been  told  by 
plaintiff  that  Roy  wanted  to  make  the  trip, 
and  Jensen  was  willing  he  should  go.  'Bie 
paymoit  of  Boy's  expenses  was  evidently  a 
mere  courtesy,  for  which  tlie  defendant 
ahoald  not  be  mulct  in  damages. 

To  hold  under  such  circumstances  that 
Boy  Hardman  wad  an  emj^oyg  of  Jensen  in 
order  to  bring  the  case  wiXhln  the  provisions 
of  the  InduBtrial  Afit,  and  thineby  cmnpel, 


Jeaiaen  to  oomp^iaate  pilalntiff  for  his  injury, 
would,  In  our  Judgment,  be  a  travesty  upon 
Juatio^  and  a  perversion  ct  the  literal  terms 
ot  the  statute  under  whI6b  plaintiff  seeks  re- 
lief. It  is  impossible  to  deduce  firtnn  the  evi- 
d«Ke  even  a  casual  emt^oyment,  much  lees  a 
r^lar  onj^oyment,  su<di  as  the  statute  re* 
quires.  Tbo  plain  tuA  Is  thoe  was  no  em- 
ploymeit  at  all  as  far  as  Boy  Hardman  was 
concerned.  There  Is,  therefwe,  no  Justifltfble 
reasmi  few  dtlng  or  miewing  the  authorities 
reCerred  to  by  dther  of  the  parties.  It 
would  unnecessarily  Incnmba  our  oi^lon 
and  serve  no  useful  purposei 

The  order  of  the  Commission  dmylng  c<nn- 
pfflisation  Is  affirmed. 

COBFMAN,  C.  J.t  aud  WBBEB,  OlDEON, 
and  FBIOK,  JJ.,  ccncur. 


(»  Utah.  197> 

BROWNING  V.  BANK  OF  VERNAL.  ' 
(No.  3695.) 

(Sopreme  Oonrt  of  Utah.  May  81,  1922l) 

1.  Jary  «=>92— ReJatloaahip  of  debtar  or  erail- 
tar  gives  right  ta  etatilaaoa  for  ewns. 

The  fact  Oiat  a  Juror  sustains  the  relatioa- 

Bhip  of  debtor  or  creditor  to  a  party  to  an  aiv 
tion  does  not  disqualify  the  juror  to  act,  but  it 
gives  to  the  litigant  the  right  to  chaUenge  for 
cause. 

2.  Jnry  «=9li0{6)^lglit  to  ekalleaga  nay  fe* 
waived. 

The  right  to  challeD^e  a  Juror  sustainint 
the  relationship  of  debtor  or  creditor  to  a  par- 
ty to  an  action  is  waived  where  the  parties, 
knowing:  the  fact  of  rdationshlp,  neglect  to 
interpose  a  challence.! 

3.  Appeal  and  error  «=3l004(l)*~ Scops  of  re- 
view on  claim  of  exossslve  damages. 

On  review  of  an  assignment  that  damage* 
were  excessive  and  appeared  to  have  been  given 
under  the  influence  of  passion  or  prejudice,  the- 
only  questioQ  (or  determination  by  the  appel- 
late court  is  whettier  it  can  be  determined  as 
a  matter  of  law  under  the  circumstances  that 
the  damages  were  so  ezceBaive  as  to  appear  tO' 
have  been  given  under  the  Influence  of  passink 
or  prejudice. 

4.  Bankt  and  baskloB  «s>l43(7)— Bank  refat- 
Ing  to  pay  oheok  of  nercastile  d^ositor  lla* 
bio  is  damages  wtthoat  proof. 

Failure  of  a  bank  to  pay  checks  ot  deposi- 
tor engaged  in  a  mercantile  busine&a  bavinip 
sufficient  money  on  deposit  to  pay  the  ch'vks- 
entitles  the  depositor  to  recover  substantial 
damages  without  proof  of  actual  damages. 


*■  Bute  T.  Horsu.  S3  UUb,  212,  U  Pac.  IS6 ;  Btal» 
V.  Thompson,  24  Utab,  314,  S7  Pac  789;  Taipoy-  v> 
Madsen,  a  Vtah,  294.  TS  Pae._41), 
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5.  Baaks  ui  baaklsi  «s>l43(7)— ISOO  heM 
■ot  exeeulve  fer  fallnre  of  buk  to  pay 
diaeki  «f  aaroaatlle  depositor. 
A  Terdict  for  $500  dsmagfls  agalnat  a  bank 
Tcfasins  to  pay  checks  of  a  mercantne  deposi- 
tor liaving  auffident  funds  to  cover  htM  not  so 
€zcessiTe  as  to  varrant  reviewmg  court  in  dia- 
torbing  the  same,  or  to  conclude  as  matter  of 
law  that  It  was  given  under  the  influence  of 
passion  or  prejadice,  thongh  evidence  was  in- 
definite aa  to  any  specifte  amount  of  damages 
BQStained.* 

Appeal  from  District  Court.  Uinta  County ; 
A.  B.  Morgan.  Judge. 

Action  hy  Mrs.  W.  J.  Browning,  otherwise 
Mary  B.  Browning,  against  the  Bank  of  Ver- 
nal. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Charles  De  Molsy,  ot  Temal.  for  appel- 
lant 

Wallace  Calder,  of  Vernal,  for  respondent. 

GIDEON,  3.  Respondent  (plaintiff  below) 
Instituted  this  action  against  appellant  (de- 
fendant below)  to  recover  judgmrait  upon 
two  coimts  or  causes  of  action  separately 
stated  In  the  complaint  The  appellant  is 
a  banking  corporation. 

In  the  first  cause  of  action  it  is  alleged 
tliat  the  respondent  was  a  depositor  with 
tUe  aK>eUant  In  the  month  of  October, 
1918,  It  Is  stated,  appellant  wrongfully  ap. 
plied  to  Its  own  use  certain  moneys  in  such 
deposit  against  the  will  and  without  the  con- 
sent of  the  re^ndent  and  has  refused  and 
Rtlll  refuses  to  pay  her  i^ecks  or  orders  upon 
such  deposit  Judgment  was  asked  for  the 
amount  claimed  to  have  been  thus  applied 
and  for  inter^  In  the  second  count  re- 
spondent seeks  to  recover  damages  for  the 
refusal  of  appellant  to  pay  checks  or  orders 
drawn  by  her  against  the  account  The  an- 
swer admitted  the  deposit  of  certain  amounts 
to  the  credit  of  respondent,  bat  denied  that 
fbe  money  so  deposited  was  the  property  of 
respondent  or  that  it  had  wrongfully  or 
without  respondent's  consent  applied  to  Its 
own  use  any  of  the  moneys  placed  to  the 
credit  of  respondent  The  Jury  gave  respond- 
ent Judgment  on  the  first  count  for  the  full 
amount  claimed,  and  upon  tbe  seccmd  count 
for  $500  damages. 

A  motion  for  a  new  trial  was  denied.  The 
ruling  of  the  court  in  denying  that  motion 
Is  the  only  error  assigned.  Two  of  the 
grounds  stated  in  the  motion  for  a  new  tri- 
al are  (a)  misconduct  of  Jury,  and  (b)  "ex- 
cessive damages,  appearing  to  have  been  giv- 
en under  the  Influence  of  passion  and  prej- 
udice." Other  grounds  are  stated  in  the  mo- 
tion, and.  while  not  waived  by  appellant 
artr  not  discussed  at  any  length  in  the  brief. 


■8tepb«D>  R.  *  U  a  Co.  V.  Ualim  P«elfl«,  48 
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The  two  grounds  above  stated  are  the  only 
ones.  In  our  judgment  Out  require  consid- 
eration. 

[1,2]  It  appears  from  tlie  affidavit  of  the 
assistant  cashier  of  appellant  that  one  of  the 
Jurors  sustained  the  relationship  of  debtor  to 
the  bank  at  the  time  of  the  triaL  It  like- 
wise appears  that  in  the  examination  of  such 
Juror  he  failed  to  disclose  the  fact  of  such 
relationship.  From  the  affidavits  submitted 
on  the  motion  for  a  new  trial  It  appears  that 
the  Juror  had  executed  a  note  with  others 
as  a  Joint  maker.  This  note  was,  on  the 
morning  of  the  trial,  presented  to  the  appel- 
lant bank  and  by  it  accepted  and  a  loan  made. 
It  does  not  appear,  however,  that  the  Juror 
was  aware  that  the  note  had  been  presented 
to  the  bank  or  tliat  a  loan  had  been  made 
at  that  time.  Be  that  as  it  may,  It  is  also 
made  to  appear  that  the  assistant  cashi^ 
had  perscoial  Imowledge  of  the  relationship 
of  the  Juror  to  the  bank,  was  present  in  court 
at  the  time  of  the  examination  of  the  Ju- 
rors respecting  their  qualifications  to  act  as 
Jurors,  made  no  objections  to  the  juror  serv- 
ing, and  did  not  advise  appellant's  counsel 
of  the  fact  of  the  relationship.  The  fact 
that  a  Juror  sustains  the  r^tlonsbip  of  debt- 
or or  creditor  to  a  party  to  an  action  does 
not  disqualify  the  Juror  to  act  but  it  gives 
to  the  litigant  the  right  to  challenge  for 
cause  such  Juror-.  That  is  a  right  that  can 
be  waived.  Under  all  tlie  authorities  tliat 
we  have  examined,  where  the  parties  know- 
ing the  fact  of  the  relationship  ne^ect  to 
interpose  a  cfaall^ige.  the  right  to  afterwards 
object  la  lost  The  law  applicable  la  con- 
cisely stated  In  17  Std.  Eney.  Pro.  182  as 
follows: 

"No  matter  how  good  one's  cause  of  cbal- 
lenge  may  1m.  it  is  clearly  waived  where  no  ob* 
iecHcn  la  made  when  tlie  jury  Is  impaneled, 
especially  when  lie  knew  the  facts  constituting 
the  grSunds  of  diallenge.  It  must  appear  tliat 
neither  the  party  nor  his  counsel  bad  knowl- 
edge of  the  disqualiflcaticm.** 

8ee^  also,  16  B.  C  L.  287. 

Counsel  fbr  appellant  dtes.  In  suEvort  <d 
Its  contentlpn,  the  opinions  of  ttda  court  in 
State  V.  Morgan,  23  Utah,  212,  64  Pae.  366; 
State  T.  Thompson.  24  TTtab.  314.  67  Fac. 
789 :  Tarpey  t.  Madsen.  26  UtaH,  294,  73  Fac. 
411.  These  cases  do  not  support  counsel's 
position.  It  will  be  found  upm  an  examlnar 
tlon  that  bi  each  ease  neither  Oie  par^  com-  / 
plaining  nor  his  counsel  knew  of  the  dls- 
qualification  at  the  time  of  impaneling  the 
jury.  To  permit  appellant  now  to  laslst  upon 
the  disqualification  of  the  Juror  as  grounds 
for  new  trial,  when  the  foot  ot  audi  dis- 
qualification was  known  to  the  officers  ot  the 
appellant  at  the  time  M  the  tHal,  would  be 
to  permit  litigants  to  trifle  with  the  court 

[3]  Respecting  the  second  ground  urged,  it 
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te  mads  to  annu  from  tbe  onqjialiit  and 
tnm  tbe  sfTldeiice  Out  On  respondent  was 
oiKaged  busbuss  at  Pleasant  Grore,  Utah 
connty*  or  was  cq^ing  a  millinery  busU 
nesB  at  that  iflaeeL  The  diecks  drawn  by 
her  were  In  pigment  of  soods  to  be  used  In 
said  place  of  business.  It  also  appears  tbat 
the  reqMHidwt  had  been  oigaged  In  business 
at  other  plac«i  within  tbe  state  of  Utah.  If 
not  contlnuonsly,  at  least  ihtermittnitly,  for 
the  past  20  years.  "Her  testimony  was  tliat 
she  bad  been  damaged  by  the  falldre  of  ap- 
pellant to  honor  her  diecks,  that  she  had 
been  humiliated  In  not  having  each  cbedu 
paid,  and  that  certain  goods  which  she  bad 
ordered,  for  her  business  had  to  be  returned 
to  the  wholesalers.  It  is  true  that  the  testi- 
mony Is  tndeflnlte  as  to  any  spectdc  amount 
of  damage  sustained,  and  it  must  be  admit- 
ted that  the  Jury  was  quite  liberal  In  the 
amount  of  damages  awarded.  However,  tbe 
only  question  for  determination  by  this  court 
Is,  Can  it  be  determined  as  a  matter  of  law, 
under  the  drcumstances,  that  tbe  damages 
were  so  excesslTe  as  to  appear  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice? 

[4]  That  a  commerdal  bank  refusing  to 
pay  a  check  drawn  upm  an  open  account  of 
a  depositor  is  liable  in  nominal  damages  can- 
not and  will  not  be  disputed,  assuming  that 
at  the  time  the  checlc  is  presented  for  pay- 
ment there  are  sufficient  funds  to  the  credit 
of  the  drawer  to  pay  the  same.  The  rela- 
tionship of  a  bank  to  the  depositor  Is  such 
that  a  failure  to  honor  a  dieck,  drawn  on  an 
account  and  not  In  excess  of  the  amount  on 
deposit  Is  a  breach  of  tbe  contract  existing 
between  the  parties.  The  courts  generally 
hold,  and  such  Is  the  common-law  rule,  that 
failure  of  a  bank  to  pay  the  check  of  a  mer- 
chant or  trader  entitles  tbe  drawer  to  sut)- 
Btantlal  damages  without  any  jjroof  of  ac- 
tual damages.  The  rule  under  the  (ftmmon 
law,  and  In  this  country  In  the  absence  of 
statute,  as  the  same  affects  a  merchant  or 
trader,  la  concisely  stated  by  the  Court  of 
Appeals  of  California  In  the  second  beadnote 
to  Reeves  v.  First  Nat.  Bank,  20  OaL  Aw. 
008. 129  Pae.  SOO.  aa  toUows: 

''Where  it  appears  that  the  plaintiffs  suing 
Uie  bank  for  the  wrongful  dishonor  of  tiielr 
check  were  estsbUshed  in  business,  sodi  wrong- 
ful dlshoaw  raises  tbe  presumption  that  the 
drawers  have  mstained  eabstantial  damages, 
^  the  amount  of  which  it  is  for  the  court  or  jury 
trying  the  case  to  fix,  as  general  compensa- 
tory  damages,  in  tbe  absence  of  any  ahowlng  of 
■pedal  damages." 

In  6  R.  C.  L.  p.  649,  the  same  principle  Is 
stated  as  follows: 

"Althoagh  the  rigbt  to  recover  sabstantlal 
damages  does  not  depend  on  tbe  depositor's 
occupation,  yet  it  Is  held  that  there  is  a  dis- 
tinction between  an  ordinary  depositor  and  a 
depositor  who  la  a  nerdiant  or  trader.  If  the 


depositor  Is  a  ncndiaiit  or  trader  it  wfll  be 
pressed  without  fnrUier  pnet  that  sabstia- 
tial  dsmages  have  beoi  svstalned.  •  •  • " 

In  2  Morse.  Banks  and  Banking  CiXh  Ed.) 
p.  63,  it  is  said: 

"But  the  better  aothority  seems  to  be  that, 
even  if  such  actual  loss  or  Injury  Is  not  shown, 
yet  more  than  nominal  damages  shall  be  giTen. 
It  can  hardly  be  possible  that  a  customer*! 
check  can  be  wrongfully  refused  payment  witli- 
oat  some  impeachment  of  his  credit,  wtaidi 
must  in  fact  be  an  actval  injniy,  thongh  bt 
cannot  from  the  nature  of  tbe  case  furnisb  In- 
dependent distinct  proof  thereof.  It  is  as  in 
cases  of  libd  and  slander,  which  description 
of  suit,  indeed,  it  closely  resembles,  inasroudi 
as  It  is  a  practical  slur  upon  the  plaintiff's 
credit  and  repate  in  the  business  world.  Spe- 
cial damage  may  be  shown,  if  the  plaintiff  be 
able;  bat,  If  be  be  not  able,  the  Jury  may  nev- 
ertheless give  such  teinporary  [temperate] 
damages  as  they  conceive  to  be  a  reasonable 
compensation  for  that  indefinite  mischief  vtiiA 
such  an  act  must  be  assumed  to  have  infficte^ 
according  to  the  ordinary  oonrae  of  hnmia 
events." 

Other  authorities  are  found  In  the  notes 
to  McFall  V.  First  Nat  Bank,  138  Ark.  370, 
211  S.  W.  919,  4  A.  U  R.  647.  The  same 
case  is  reported  in  138  Ark.  870,  211  S.  W. 
910,  4  A.  L.  R.  940. 

As  Indicated.  It  aiwears  In  this  record  that 
the  respondent  was  engaged  in  a  mercantile 
business.  Applying  the  principle  of  law  stat- 
ed In-  tbe  foregoing  authorities,  can  It  be 
said  that  the  amount  of  the  verdict  Is  so 
excessive  that  It  must  be  held  to  have  been 
given  under  the  Influence  of  prejudice  or 
passion? 

In  Stephens  R.  ft  L.  8.  Co.  r.  Union  Pacllhv 
48  Utah,  S38,  161  Pac.  463,  this  court,  hi 
considering  whether  the  amount  of  tbe  vet^ 
diet  had  been  Influoiced  by  pasdon  or  ^ef* 
udice,  aays: 

"We  can  dtoeover  nothing  in  this  ease,  ex- 
cept the  amoont  aBowed.  whldi  Intf  catet  ps» 
sion  or  prejudice,  and,  as  we  have  seen,  ^niea 
or  prejudice  may  not  be  inferred  alone  from  tbe 
fact  that  an  ezcesrive  amount  Is  allowed  by 
a  jury  unless  the  amount  Is  so  grossly  eMes- 
sive  that  It  shocks  the  orffinaiy  man's  sense  «t 
justice." 

[I]  The  Jury,  by  returning  a  verdict  la  tft> 
vor  of  respondent  on  tiia  first  cause  of  a^ 
tl<m.  necessarily  must  have  fbimd  that  Ae 
had  on  deposit  with  the  appellant  sufltdcnt 
money  to  pay  the  cbe(^  which  die  drew 
against  the  account.  Under  that  state  of 
facts,  failure  on  the  part  of  aro^lant  to  pay 
such  checks  entitles  the  respondent  to  re- 
cover substantial  damages  without  proof  of 
actual  damages.  By  reason  of  this  presunqh 
tlon,  and  In  tbe  light  of  the  testimony,  we 
do  not  feel  JusdOed  in  holding  that  the  ver 
diet  of  the  jury  la  so  exoeealve  as  to  war* 
rant  tbe  court  In  disturbing  the  same,  or 
to  conclude  aa  matter  ctf  law  that  It  was 
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glvak  under  tli«  Influence  of  pa«rioa  or  prej- 
udice. 

We  find  no  rererslble  error  In  the  record. 
Judgmmt  affirmed,  with  costs. 

COBS<MAN,  G.  J.,  and  THURMAK*  WBB- 
BR,  and  FBIOK,  JJ..  concur. 


Qt  Aria.  176) 

LAUB  et  al.  V.  STATE.   (No.  527.) 

(Supreme  Court  of  Arizona.   June  16,  1922.) 

1.  CiiailBal  law  «S9520(2)— Admlssloa  of  coa- 
fwsloB  lot  orror. 

Id  a  prosecution  for  robbery,  a  confesBion 
sbtained  hf  the  atatement  of  a  police  officer  to 
defendanta  that  it  would  be  best  for  Oieni  to  tell 
Uie  truth  was  properly  admitted  in  evidence. 

2.  Criminal  law  «s>736(2)— Oaestlon  of  wheth- 
er oeafesslea  la  volaatary  Is  for  Vm  trial 
Jidfo. 

Whether  the  confession  of  an  accased  per- 
son is  voluntary  Is  for  the  trial  judge. 

S.  CrlRtlial  Law  «=>532(>/z)— In  eonsldering 
atfnlsslon  of  oonfee^n,  evldeaoe  sboald  be 
examined  te  Mermlae  proliable  truth  ef 
statement. 

In  passing  upon  the  admission  of  a  confes- 
rim,  and  in  all  cases  involving  tbe  admisribllity 
of  statements  qneatimied  as  to  thdr  voluntarj 
dttzaetcr  as  confessions,  tbe  evidence  shoold  be 
examined  in  its  entire^  to  ascertain  whether, 
vaitr  an  tbe  drcumstaticea.  It  is  probable 
that  tbe  temptation  or  inducement  to  apeak 
falsely  was  so  great  as  to  render  the  offered 
statement  untmstworthy. 

Appeal  from  8ciperl<nr  Court,  Maricopa 
Coim^;  B.  0.  Stanford,  Jodge. 

Geotge  O.  Lanb  and  Bnby  Laub  were  ccm- 
Tlcted  of  robbery,  and  tfier  appeaL  Af- 
firmed. 

Wmiatn  3.  F^ows  and  Thos.  F.  Croaff, 
both  of  Phoenix,  for  appellants. 

W.  J.  Oalbraltb,  Att?.  Oen^  and  R.  B.  L. 
ShefAerd,  Ca  Atty.,  <tf  Ftuenlx,  tor  the 
8tat& 

FLANIGAM,  J.  The  app^lantfl^  husband 
and  wife,  were  Jointly  diarged  by  the  conn- 
ly  attorney  of  Maricopa  county  with  the 
crime  of  robbery.  Daring  the  trial  of  the 
cause  the  state  offered  and  the  court  ad' 
mitted,  over  the  objections  of  appellants, 
two  written  confessions  subscribed,  respec- 
tlvdy,  by  eatdi  ot  the  appellants,  reciting  the 
dremnstances  of  the  crime.  The  Jury  found 
the  defendants  guilty  as  charged,  and  from 
the  Judgment  entered  upon  tbe  verdict  this 
appeal  is  taken. 

[1]  Tbe  flrst  assignment  of  error  Is  that 
the  court  erred  in  admitting  the  purported 
eimfeaslons  in  evidettw,  for  Uio  reason  that 
the  Mune  were  not  Tolimtery.  It  la  argued 
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that  the  testimony  of  the  defendants  shows 
that  tiie  arresting  officers  used  coercion, 
threats,  dnress,  and  deception  to  secure  tHe 
confessions;  and  reliance  for  reversal  is 
especially  placed  upon  tbe  statement  made 
to  appellants  by  Police  Officer  Crowe,  who 
was  present  when  the  confessions  were 
made,  that  it  would  be  best  for  them  to  tdl 
the  truth,  this  being,  it  is  claimed,  such  an 
Inducement  and  hope  of  favor  and  reward  to 
the  appellants  by  one  In  authority  as  would 
render  tbe  alleged  confessions  Involuntary. 

[2]  Whether  a  statement  by  an  accused 
person  is  to  be  considered  the  free  expm- 
slon  of  the  circumstances  of  his  guilt,  and 
therefore  a  voluntary  confession,  or,  on  the 
other  hand,  involuntary,  as  being  in  fact  In- 
duced or  obtained  by  means  which  render  It 
untrustworthy  as  evidence.  Is  to  be  deter^ 
mined  when  the  confession  Is  offered  by  the 
Judge  of  the  trial  court  upon  a  preliminary 
investigation  Into  tbe  circumstances  Rur- 
roundlng  the  confession.  1  R,  C.  L.  p.  S79. 
See,  also,  on  this  point,  Berry  v.  State,  4 
Okl.  Cr.  202,  111  Pac.  676,  31  L.  R.  A.  (N.  S.) 
840,  and  Kermeen  v.  State,  17  Arts.  288,  IBl 
Pae.  738. 

There  are  many  cases  which  hold  that  the 
mere  statement  to  the  accused  that  it  would 
be  better  for  him  to  tell  the  truth  const!- 
tues  such  an  inducemoit  as  wHI  make  a  con- 
fession obtained  In  consequutoe  of  it  1dv<A- 
untary.  Upon  the  theory. that  the  accused, 
although  advised  to  tell  the  truth,  supposes 
Uiat  what  tb»  authOTitlea  mean  la  that  he  Is 
to  say  he  is  guilty,  in  other  words,  that  the 
advice  is  equivalent  to  advice  to  confess, 
and  this,  coupled  with  the  statement  that  it 
would  be  better  fbr  the  accused  to  do  so, 
supplies  fbe  inducement  which  la  supposed 
to  render  the  statemoit  untrustworthy,  many 
of  the  authorities,  especially  some  English 
cases,  hold  that  a  confession  so  procured  Is 
inadmissible.  See  annotation  to  Ammons 
V.  State,  80  Miss.  B92,  S2  South.  9.  18  L.  R. 
A.  (N.  S.)  768,  at  page  816,  92  Am.  St  Bep. 
607.  Hie  decisions,  numerically,  and  In  our 
firm  conviction  the  better  reason,  are  with 
the  propmltion  that  the  use  of  the  languMItt 
referred  to  does  not  In  Itself  vitiate  a  con- 
fession so  prompted. 

"On  prindple,  tbe  advice  by  any  person  what- 
ever that  it  would  be  better  to  tell  the  truth 
cannot  possibly  vitiate  the  confession,  since 
by  hypothesis  the  worst  that  It  can  evoke  is 
the  truth,  and  there  ia  thos  no  risk  of  accept- 
ing a  false  confession.  The  confessor  Is  not 
obliged  to  choose  between  silence  and  a  false 
confession  having  powerful  advantages,  the 
advantages  are  attached  to  tiie  utterance  of 
the  trudi,  and,  however  tempting  we  may  sup- 
pose them  to  be,  there  is  nothing  tn  the  na- 
ture of  the  temptation  to  make  the  statement 
untrustworthy;  for  if  it  has  availed  at  all, 
it  has  availed  to  bring  out  the  truth."  Wlg- 
I  more  on  Evidence,  toL  I.  sec.  SS22. 
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See,  also,  dted  notes  to  Antmoiia  t.  State, 
supra,  and  Roman  t.  State  (Ariz.)  201  Pac. 
651-S54. 

In  the  dedaUm  laat  cited  it  la  rect^Iaed 
that  the  drcninBtancea  may  be  such  that  the 
adjuration  to  an  accused  person  "that  it  will 
be  better  to  tell  the  truth"  may  imply  or 
couTey  such  a  threat  or  promise  as  will.  If 
It  Induces  a  confession,  render  It  Inadmissi- 
ble In  evidence.  The  real  question  must 
therefore  be  whether,  considering  all  the  cir- 
cumstances, the  statement  offered  as  a  con- 
fession may  be  rdled  upon  as  probably  stat- 
ing the  truth.  The  language  used  Is  but  a 
circumstance,  though  an  Important  one, 
which  may  or  may  not  be  determinative  of 
the  question. 

[I]  In  this  case,  therefore— as  in  all  casea 
-InvolTing  the  admissibility  of  stat^ents 
questioned  as  to  their  voluntary  character 
as  confessions — the  evidence  should  be  ex- 
amined in  its  entirety  to  ascertain  whether 
under  all  the  circumstances  It  Is  probable 
that  the  temptation  or  inducement  to  speak 
falsely  was  so  great  as  to  render  the  offered 
statement  untrustworthy.  Roman  v.  State, 
supra.  We  have  accordingly  examined  very 
carefully  the  evidence  taken  at  the  time  the 
confessions  were  offered,  to  ascertain  wheth* 
er  error  was  committed  In  admitting  them. 
The  appellants  were  given  unrestricted  and 
full  opportunity  to  present  to  the  Judge  and 
jury  all  testimony  offered  by  them  tending 
to  show  that  the  confessions  were  Induced 
by  the  unfair  means  th6y  alleged.  We  ap- 
prehend that  no  useful  purpose  will  be  sub- 
served by  detailing  the  evidence  on  these  is- 
sues. It  Is  sufficient  to  say  that  the  testi- 
mony was  In  decided  conflict,  the  appellants 
stating  they  were  In  various  ways  coerced  to 
sign  the  statements,  while  the  testimony  of 
the  officers  was  to  the  effect  that  no  coercion, 
threats,  or  duress  was  used. 

In  the  case  of  State  v.  Rogoway,  45  Or. 
601,  78  Pac.  987,  81  Pac.  234,  2  Ann.  Cas.  431, 
It  Is  held  that  the  determination  of  the  ad- 
missibility of  a  confession  will  not  be  dis- 
turbed on  appeal  unless  there  Is  clear  and 
manifest  error.  The  court,  quoting  with  ap- 
proval from  the  decision  of  the  Supreme 
Court  of  New  Hampshire  In  State  v.  Squires, 
48  N.  H.  864,  proceeds  to  show  tbat  the  rul- 
ing on  the  objection  to  admission  involves 
only  the  decision  of  a  question  of  fact,  as 
much  80  as  the  question  wbether  a  witness 
whose  testimony  Is  offered  was  Interested  or 
not,  or  was  qualified  to  testify  as  an  expert, 
or  whether  the  loss  of  a  paper  has  been 
shown,,  so  as  to  allow  the  introduction  of 
secondary  evidence  of  its  contents,  or  the 
like.    Quoting  with  approval,  also,  from 


the  dedaion  of  Fife  t.  C<»nmonwealUi»  29 

Pa.  429,  the  court  proceeds  to  say: 

"  'But  the  principle  is  well  settled  that  where 
the  admiBslbility  of  evidence  depends  apon  a 
preliminary  question  of  fact,  to  be  tried  by  tho 
court,  its  dectsioQ  is  not  to  be  reversed  unless 
in  a  case  of  clear  and  manifest  error.  The 
court  that  sees  and  hears  the  witnesses  must 
be  presamed  to  have  better  means  of  Judging 
on  a  question  of  fact  than  the  appellate  tribu- 
nal, where  the -witnesses  are  neither  seen  nor 
heard,  and  where  it  often  happens  that  their 
testimony  is  very  imperfectly  reported.'  Now, 
in  this  case  the  evidence  for  the  state  tended 
to  show  tbat  the  alleged  confession  of  the  de- 
fendant was  volontarily  made;  and,  while  this 
evidence  is  controverted  and  contradicted,  there 
is  not  snffident  in  the  record  to  Jnstil^  tbls 
court  hi  saying  that  the  trial  court  erred  in 
holding  that  the  confession  was  competent  and 
admissible  as  testimony.  The  admissibility  of 
the  testimony  was  for  the  court,  and  its  credi- 
bility and  weight  were  for  the  Jury,  and  were 
properly  submitted  to  them." 

See,  also.  State  v.  Storms,  113  Iowa,  S85« 
8S  N.  W.  610,  86  Am.  St  Rep.  380. 

Applying  this  rule  to  the  testimony  ad- 
duced in  the  case  at  bar,  we  must  hold  that 
there  Is  no  such  showing  of  clear  or  mani- 
fest error  on  the  part  of  the  court  below  In 
admitting  the  confessions  as  to  call  for  our 
disapproval  of  such  rulings.  We  will  pre- 
sume that  the  Judge  of  the  court  below,  wbo 
saw  and  heard  the  witnesses,  correctly  de- 
dded  the  tact  In  dispute,  on  the  investiga- 
tion in^lmlnary  to  the  admission  of  the  con- 
fessions. 

The  second  assignment  of  error  Is  tbat 
the  sentences  Imposed  are  Invalid,  in  that 
the  same  are  in  cmfltct  with  sections  1127 
and  1448  of  Penal  Code  1013.  In  just  what 
this  Invalidity  consists  the  brief  for  appel- 
lants does  not  say  and  we  can  only  specu- 
late as  to  the  precise  basis  of  the  assign- 
ment. Because  of  the  similarity  of  the  sec- 
tions dted  in  this  case  to  those  dted  in  the 
case  of  Clark  t.  State  (Aris.)  204  Pac.  1032. 
by  the  same  counsel  of  record  In  this  court, 
raising  the  question  as  to  the  validity  of  the 
judgment  under  the  indeterminate  sentence 
provisions  of  section  1127.  we  surmise  that 
it  was  intended  to  present  here  tbe  question 
made  and  decided  there.  If  stjch  be  the  ba- 
sis of  the  assignment — and  none  other  la 
suggested  or  perceived — the  decision  in  that 
case  must  govern  here,  and  the  assignraent 
Is  consequently  held  to  be  without  merit. 

There  being  no  error,  the  Judgment  Is  af- 
flrmed. 

ROSS,  O.  J.,  and  McALISTER,  J.,  eoaeav. 
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(ftipr««  Omurt  of  Ongtm.   Jons  IB;  1922.) 

1.  Salw  «S3Z7I— InplM  wuranty  that  0Md* 
firaltlied  sluJI  be  aqMal  !■  quality  to  samplo 
abowa. 

There  is  an  implied  warranty  that  foods 
Bold  by  sample  shall  be  eqaal  in  quality  and  val- 
De  to  the  sample  exhibited,  and  famishing  goods 
of  an  inferior  quality  it  a  breach  of  sach  var- 
rsnt7  jrati^rinf  buyer  in  refcaing  to  accept  the 
goods. 

2.  Sales  ^3054(7)— Answer  allegino  general- 
ly that  oeods  furnished  were  laferior  to  aan- 
ple  held  losufflcleat. 

In  an  action  for  refusing  to  accept  goods, 
an  answer,  alleging  generally  that  the  goods  did 
not  come  up  to  the  samples  exhibited,  is  insof- 
fident  to  raise  any  issue,  as  facts  must'  be  al- 
leged showing  what  the  difference  is,  so  that 
the  court  may  see  whether  there  was  any  aub- 
atantial  filTerence,  and  that  the  party  diarged 
with  ha  Ting  warranted  the  quality  of  the  article 
may  be  informed  from  the  pleading  as  to  the 
extent  of  die  warranty  and  the  particulars  of 
the  breach. 

a.  Trial  4»39ff(l),  404(2)— Fladlag  ai  t»  af- 
fect of  retention  of  9«oU  haM  aoMlaaloa  of 
law  Hd  not  within  lasnas. 

In  an  action  tor  refusing  to  accept  goods,  a 
flading  that  by  receiving  and  retaining  the 
goods  the  defendant  had  waived  the  right  to  re- 
vise payment  for  breach  of  warranty  held  not 
witiiin  the  issues,  and  a  mere  conciusion  of 
law  neither  adding  to  nor  detracting  from  the 
force  of  other  findings. 


In  Bane. 

Appeal  from  Glrcolt  Coort,  Multnomah 
Comity ;  George  Tazwell,  Judge. 

Action  by  Simon  0.  Adler  against  Sam 
Roe^.  Jadgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

This  la  an  appeal  from  a  judgment  of  the 
drcult  court  in  favor  of  plaintift  upon  a 
WHBitelnt  quantum  valebant  for  goods  sold 
to  defendant.,  The  complaint  was  in  tiie  usu- 
al form  Id  Bncb  cause  of  action. 

The  dtfendant  answered,  denying  general- 
ly all  of  the  auctions  of  the  complaint  ex- 
cept that  he  admitted  that  about  September 
4.  1820,  he  ordered  a  "certain  lot"  of  shoes 
ftmn  piffinHif  and  later  rectived  certain 
ahoee.  whidk  liave  not  been  paid  for.  He 
alleged  that,  upon  the  date  above  mentioned, 
plaintift  solicited  an  order  for  shoes  of  a 
certain  kind,  aiae,  and  last,  and  tn  accord- 
Msux  with  sunples  Qien  furnished ;  and  tbat 
as  a  result  of  said  scdldtatlon  and  sanqtles 
defendant  gave  to  plaintllf  an  order  tat  shoes 
of  such  kind,  whidi  plaintiff  nndertotA  to 
fill.  The  answer  avers,  however,  put  the 
shoes  sent  by  ^alntlff  and  received  by  de- 
fendant under  that  order  did  not  conform 
to  the  representations  and  samples  of  plain- 
tUt,  and  for  such  reason  the  defendant  re- 
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fused  to  accept  the  same,  aud  so  notlflc-d  the 
plaintiff. 

For  a  second  furtbw  and  separate  cause  of 
defense,  the  defendant  seta  up  the  same  facts 
as  In  the  preceding  answer,  and  tn  addition 
a  counterclaim  for  $7,  the  amount  of  freight 
and  transfer  charges  paid  by  him  upon  the 
shoes  in  question. 

Tbe  plaintiff  replied,  denying  the  new  mat- 
ter in  the  answer. 

By  agreement  the  cause  was  tried  before 
tbe  court  without  a  jury,  and  the  court  made 
the  following  findings  of  tect: 

"I.  That  on  or  about  September  4,  1920,  the 
plaintiff,  at  the  special  instance  and  request  of 
defendant,  sold  and  delivered  to  defendant 
goods,  wares  and  merchandise  of  the  reasona- 
ble value  of  $175. 

"II,  That  upon  the  receipt  of  the  aforesaid 
merchandise,  the  defendant  accepted  and  retain- 
ed the  same. 

"III.  That  d^endant  has  failed  and  refused 
to  pay  the  wht^e  or  aqy  part  of  the  purchase 
price  of  tbe  aforesaid  merchandise  and  the 
whole  thereof  is  now  due  and  owing. 

"IV.  That  tbe  plaintiff  has  demanded  pay- 
ment of  the  purchase  price  of  the  aforesaid 
merchandise,  and  that  defendant  has  failed  and 
refused  to  pay  the  same.  That  by  receiving, 
retaining,  and  accepting  the  merchandise,  the 
defendant  has  waived  Uie  right  to  refuse  pay- 
ment of  the  purchase  price  on  account  of  any 
alleged  breadi  of  warrcnty. 

"V.  That  the  defendant  has  failed  to  estab- 
lish any  of  the  allegations  set  forth  in  the  first 
further  and  separate  answer  and  defense  to 
plaintiff's  complaint 

"VI.  That  the  defendant  has  failed  to  esUb- 
lish  any  of  the  allegations  set  forth  in  the  sec- 
ond, further  and  separate  answer  and  defense 

and  counterdaim  to  plaintilTs  complaint." 
• 

Thereafter  the  court  made  conclusltnu  of 
law  In  accordance  with  the  findings,  and 
entered  judgment  for  plaintiff  for  the  amount 
claimed,  with  interest  and  costs,  from  which 
the  defoidant  appeals. 

Hodges  &  Gay,  of  Portland,  for  appellant. 
BeacA  &  Simon  and  8.  X  Blsdioff,  all  of 
Portland,  for  respondent. 


McBRIDE,  J.  (after  stating  the  facts  as 
abov^.  A  perusal  of  the  record  of  this 
petty  case  shows  that  tbe  difference  be- 
tween the  parties  was  never  more  than  $85 
on  a  bill  of  $198.70.  Tbe  defendant  was 
willing  to  accept  and  retain  tbe  goods  ^ 
pairs  of  shoes)  at  a  deduction  of  |1  per  pairK 
and  the  plaintiff  was  willing  to  deduct  $18, 
whicb  deductitm  defendant  refused  to  ac- 
cept; -and  because  of  this  difference  the  case 
has  been  dragged  through  two  trials  and 
cranes  here  for  the  third.  Tbat  the  law  per- 
mlta  this  sort  of  litigation  may  oci^in  vhy 
this  court  in  a  state  of  considerably  less 
than  a  milll(m  inhabitants  has  to  pass  upon 
as  many  appeals  as  the  Court  ai  Appeals  of 
the  state  of  New  Tork,  whldb  state  lias  over 
ten  million  inhabitants.  We  do  not  suggest 
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a  remedy  for  mtSx  an  evil,  but  feel  tbat  the 
public  Iiit»«8t  and  tbe  delay  caused  In  the 
sonslderatloD  of  really  Impwtant  matters 
by  these  small  cases  Justify  us  In  at  least 
referring  to  it 

The  affirmative  defenses  are  really  the 
pleader's  own  conclusions  of  law  from  focts 
not  stated. 

[1,  2]  There  ts  an  Implied  warranty  that 
goods  sold  by  sample  shall  be  equal  in  qual- 
ity and  value  to  the  sample  exhibited,  and 
possess  the  same  characteristics.  To  fur- 
nish goods  of  an  Inferior  quality  is  a  breach 
of  such  warranty  and  a  fraud  upon  the  buy- 
er, Justifyinc  him  in  refusing  to  accept  them. 
But  it  Is  not  enough  for  the  buyer  to  urge 
generally  as  a  defense  that  the  goods  do  not 
correspond  to  samples  exhibited  to  him.  He 
must  state  facts  showing  wherein  they  dif- 
fer, so  tbat  tbe  court  can  see  whether  there 
Is  or  can  be  any  substantlat  difference. 

There  Is  no  material  dUTerence,  so  far 
as  pleading  la  concerued,  between  a  com- 
plaint In  an  actiou  for  breach  of  warranty 
and  an  answer  alleging  a  breach  of  warranty 
as  a  defense  to  an  action  for  nonpayment  of 
the  purchase  price.  In  eltnjr  case  tbe  party 
diarged  with  having  warranted  the  quality 
of  the  article  Is  entitled  to  be  Informed  from 
the  pleading  the  extent  of  the  warranty  and 
the  particulars  of  the  breach.  It  is  not 
mongh  to  all^  generally  that  a  seller  war- 
ranted an  article  and  tbat  be  breached  the 
murranty,  which  is  the  legal  effea  of  the 
pleading  here,  In  substance  that  tbe  plaintiff 
sold  by  a  sample  and  representations  as  to 
quality  and  that  tbe  goods  did  not  come  up 
to  the  sample  and  r^resentations:  A*rmo 
tor  Go.  T.  Earl,  18  Ind«  App.  181,  47  N.  E. 
68S;  Hough  v.  Qage,  74  IlL  287;  SpUiks  t. 
Washington,  96  Oa.  706.  22  S.  B.  326;  Piano 
Mfg.  Oo.  Blchards.  86  Minn.  M,  90  N.  W. 
120. 

[S]  Tbe  special  defenses  urged  are  not  sof- 
fldently  pleaded  to  raise  any  issue  The 
findings  are  sufficient  to  cover  all  the  issues 
actually  raised,  and  there  Is  some  evidrace 
to  sustain  each  finding.  That  part  of  find- 
ing IT  wbldi  states  that  by  receiylng  and 
retaining  tbe  goods  the  d^endant  has  w^ved 
tbe  right  to  refuse  payment  on  account  of 
any  alleged  breach  of  warranty  Is  outside 
the  legal  issues  and  Is  a  mere  condnsimi  of 
law,  neither  adding  to  nor  detracting  from 
.  the  force  of  the  other  findings. 

ISie  judgment  is  affirmed. 

(104  Or.  m) 

FLINT  et  al.  V.  KOPLIN  et  aL 

(Supreme  Court  of  Orefon.    May  23,  1922.) 

I.  TaxatlOB  *=5749 — Deed  prematarely  Issued 
to  void. 

A  tax  deed  prematurely  issued  to  void,  and 
coitTeyB  BO  title  to  the  grantee. 


2.  TaxatlOB  «s>749— Tax  deed,  Qlves  wlUila 
three  years  from  date  of  sale,  bold  void. 

Tax  deed,  Issued  leia  than  three  yean  from 
the  date  of  the  sale  In  violatloa  eC  B.  A  a 

Comp.  I  3127,  held  void. 

3.  Deseeat  and  dlstrfbstioa  ^71(4)— Dooeas- 
ed  presasied  to  have  loft  lietrs  oapable  of  la- 

bsrltiag. 

A  person  will  be  presumed  upon  bis  death  to 
hare  left  heirs  capable  of  inberfting. 

4.  Tmsts  4=3366(3) —Tax  porohaser  whose 
deed  was  void  on  Its  faoe  not  a  seeossary  |wr- 

ty  to  aotloa  to  doolaro  a  tnitt. 
Ib  action  to  declare  a  trust  after  an  In- 
valid tax  sale,  tax  sale  pnrebaser  was  not  a  nec- 
essary party  to  tbe  suit  where  Us  tax  deed  was 
void  on  Its  face. 

5.  JudBinent  ^»60l— Judgmeat  for  tax  sale 
purchaser  btsding  os  parties  before  oourt, 
notwithstanding  Invalidity  of  tax  deed. 

Judgment  for  tax  sale  purchaser,  in  suit 
to  quiet  title  from  which  no  appeal  waa  taken, 
held  binding  upon  tbe  parUes  before  the  eoort; 
even  though  the  tax  deed  was  void  on  its  face. 

6.  Afeatemeet  and  revival  ^s»7l— Oeoree  not 
ooeolsslve  as  te  heirs  or  devisees  of  isfeart- 
aat  who  died  peailaa  action,  where  salt  eat 
revlvei  as  ta  then  or  hto  perseeal  reiiresea- 
tatlvah 

Where  suit  to  quiet  title  was  not  revived 
as  to  personal  representative,  heirs  or  deT> 
isees  of  a  defendant  who  died  pending  the  ac- 
tion, the  decree  did  not  conclude  the  interest 
or  right  of  the  heirs  or  devisees  of  such  de- 
fendant 

7.  Judgment  «=367 1  ~  Decree  for  plalntHT 
quieted  title  as  against  onknowa  heirs  serv- 
ed In  aceordanoe  with  statute. 

In  suit  to  quiet  title  as  against  the  unknown 
heirs  of  a  decedent,  served  under  Or.  L.  ff 
10141-10144,  the  decree  for  plaintiff  quieted 
title  in  plaintiff  as  against  the  unknown  heira. 

8.  JDdgment  ^>680  —  Judomeat  against  on* 
tenaat  In  common  did  net  bind  ootonants  net 
parties. 

A  Judgment  against  one  tenant  in  common 
in  suit  to  quiet  title  does  not  bind  his  eoten- 
ants  who  are  not  parties  to  the  action. 

9.  Judgment  «=>8I2(3)— Suit  to  dedaretrnsta 
proceeding  quasi  In  rem. 

A  suit  to  have  trust  declared  is  a  pro- 
ceeding quasi  in  rem,  and  was  effectual  to  es- 
tablish the  interest  of  plalntifl  la  the  lands,  but 
was  not  conclusive  as  to  persons  who  were  not 
parties  to  the  action. 

Department  1. 

Appeal  from  Circuit  Oourti  Lana  Oooutr; 
J(din  &  Coke,  Judges 

Action  hy  Sarah  Mildred  Illnt  and  otbem 
against  Allisa  Koplln  and  otbeta.  Decree 
of  dismissal,  and  plalnttffii  anwal.  ICodlfled. 

John  U.  Williams,  of  Dngene  (Williams  A 
Bean,  of  Eugene,  on  the  brief),  for  appellants. 

Donald  Young,  of  Eugene  (S..  P.  Nesa,  ot 
t«aburg,  and  Toung  &  Ray,  of  Eugene,  on 

the  brlef)i  for  resiKmdents. 
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CStT 

McOOURT,  J.  The  pUlntlffB  commenced 
this  suit  to  quiet  tlUe  to  160  acres  of  land 
altaated  In  Lane  coouty,  Or^  the  title  to 
wblcb  land  was  claimed  by  A.  C.  Jomlngs, 


decwmwl,  In  his  lifetime,  under  a  tax  deed. 
Togetbax,  plaintiffs  are  tbe  belts  of  the  said 
decedMit  and  the  benefldarles  under,  and  the 
executors  of,  his  last  wUL  A  trial  was  had, 
uu!  ttie  drcuU  court,  at  tiie  conclusion  tbere- 
«C  dismissed  ptalntlffs^  suit,  holding  that  the 
tax  deed  upon  whidi  plaintiffs  relied  was  Told, 
and  Qiat  deCtedants  were  not  concluded  by 
ttie  decree  In  tbfi  case  of  A.  O.  Jennings 
against  the  unknovn  belrs  at  John  W.  Tul- 
l7»  deceased,  wbldi  decree  was  Introduced  In 
«vldence  by  plaintiffs  In  sOMwrt  of  the  tiUe 
than.  IbJa  appeal  la  prosecuted 
tttm  the  decane  dismissing  plaintiffs'  suit 

[1,2]  Upon  the  trial,  plaintiffs  offered  In 
avldence,  to  prove  their  allegations  of  title 
and  ownerflhip^  a  tax  deed  Issued  to  A.  C 
jfflwiwpi  by  the  sheriff  of  Lane  conn^  on 
Vrinvary  15,  1904,  wher^  the  said  aherlff 
undertook  to  conrey  to  Jenninpi  the  titie  to 
the  land  in  controrersy.  The  deed  recited, 
among  other  things,  that  the  real  property 
was  assessed  for  the  year  1900  to  John  W. 
Tnlly,  and,  based  upon  such  assessment,  tax- 
es ware  levied  upon  the  land  in  the  year 
UKKl,  and  were  not  paid,  and  that  to  satisfy 
said  unpaid  taxes,  the  dkerlff,  by  virtue  of  a 
wanant  duly  Issued  by  the  county  court  of 
Lane  county,  did  on  ttie  1st  day  of  F^ruary, 
1902,  sell  the  premlsea  to  A.  O.  Jennings  for 
$41,  and  issued  to  him  a  certificate,  as  pro- 
,  Tided  by  law;  that  two  years  had  elapsed 
■luce  the  sale^  and  no  redemption  of  the 
premises  bad  beoi  made  by  any  one.  Tlie 
statute  In  force  at  that  time  reguIaUng  the 
Issoance  of  tax  deeds  provided  that  the  pur- 
diaser  at  a  tax  sale  should  be  entitled  to 
a  deed  at  the  expiration  of  three  years  from 
the  date  of  the  sale.  Section  8127,  B.  &  C. 
Codes.  Where  a  tax  deed  is  prematur^y  Is- 
sued. It  is  void,  and  conveys  no  title  to  the 
grantee.  Smith  v.  Algona  Lbr.  Co.,  78  Or. 
1,  186  Pac.  7.  143  Pac.  021;  87  Oyc.  1434; 
Blade  on  Tax  Titles  (2d  Ed.)  {  882;  Black- 
well  on  Tax  Titles  (5th  Ed.)  voL  2.  H  786, 737. 
Plaintiffs*  tax  deed  was  therefore  ineffective 
to  establish  the  title  which  they  alleged. 

[3]  The  record  titie  to  the  land  was  vested 
In  John  W.  TuUy  in  1000,  when  the  assess- 
ment upon  which  .plaintiffs'  tax  title  is  based 
was  made.  Tully  died  Intestate  In  October, 
lfl02;  so  far  as  known  Tally  left  no  heirs. 
His  estate  was  In  process  of  admlnistraticm 
from  1904  until  1912.  Several  suits  have 
t»een  prosecuted  Involving  the  lands  in  qnee- 
tioo,  in  one  of  which  a  summons  was  publish- 
ed against  his  unknown  heirs,  yet  no  one  has 
appeared  as  his  heir  to  claim  his  estate. 
Dpon  his  death,  however,  a  presumption 
-arose  that  he  left  heirs  capable  of  inh«it- 
21  C.  3.  857. 

On  May  26, 1004,  A.  O.  Woodcock,  who  was 
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apparently  the  only  creditor  of  Tully's  estate, 
was  appointed  administrator  thereof.  TuUy 
was  indebted  to  Woodcock  In  the  sum  of 
1100,  evidenced  by  a  promissory  note  and  a 
mortgage  on  the  lands  In  suit  On  December 
12.  1906,  one  M.  iMartineau  brought  a  suit 
affftlnst  Tully's  estate  and  named  Woodcock, 
the  administrator  of  the  estate,  as  the  sole 
defendant  Martlneau  alleged  that  the  lands 
In  suit  were  purchased  by  Tully  with  funds 
in  his  possession,  one-half  of  wbicb  b^(mged 
to  Martfnean,  and  that  TuUy  made  the  pur- 
chase with  the  understanding  that  the  lands 
should  be  hdd  ia  trust  by  Tally,  for  himself 
and  MartlneaU)  and  prayed  t<a  a  decree 
daring  Martiueau  the  owner  of  one-lialf  of 
tiie  lands,  subject  to  the  lien  of  the  mort- 
gage for  $109  given  by  Tully  in  his  lifetime 
to  Woodcock.  WoodcodE  appeared  in  the 
suit  and  filed  an  answer,  setting  up  his  mort- 
gage and  denying  any  knowledge  or  informa- 
tion as  to  the  fiacts  aU^;ed  by  Uartlneau  of 
an  equitable  interest  In  the  land.  A  hearing 
was  had,  and  on  July  8,  1907,  the  court  al- 
tered a  de<xee  in  fiivor  of  Martlneau  in  con^ 
formity  with  the  prayer  oi  his  complaint,  and 
ordered  Woodcock  to  execute  aud  deliver  to 
Martlneau  a  deed  conveying  to  the  latter  an 
undivided  one-half  of  the  pronises,  and  di- 
rected that  in  case  Woodcock  should  fall  to 
execute  and  driver  the  deed  that  the  ^ree 
dionld  <werate  and  be  In  Uen  tfiereof.  The 
court  in  its  findings  recited:  "That  the  said 
John  W.  Tolly  left  no  heirs  tiiat  can  be  found 
after  diligent  aeardi.** 

[4]  Martineau  in  his  complaint  erroneous- 
ly described  the  lands,  and  the  rarer  was  car- 
ried into  the  findings  and  decree.  The  mis- 
take was  later  discovered,  and  another  suit 
to  correct  the  error  In  tho  description  of  the 
lands  was  instituted  by  Martineau  on  Octo- 
ber IS,  1909;  Woodcock  in  that  suit  was 
again  made  sole  defendant  He  appeared 
and  consented  that  tbe  relief  prayed  for  in 
the  complaint  migbt  be  granted,  and  a  de- 
cree was  entered  on  October  16,  3000,-  re- 
forming the  earlier  decree  so  as  to  correct- 
ly describe  the  land.  Jennings  was  not  made 
a  party  to  those  suits,  and  It  was  not  neces- 
sary that  he  should  be,  as  his  tax  deed  was 
void  upon  Its  face. 

On  November  21,  1907,  Woodcock  assigned 
his  mortgage  against  Tully  to  Jennings,  and 
the  latter  professed  to  take  possession  of  the 
lands  thereunder,  thou^  It  is  not  clear  that 
lie  ever  actually  occupied  the  lands,  either  by 
himself  or  another.  Martineau,  upon  obtain- 
ing the  second  decree  In  bis  favor,  having  re- 
ceived conveyances  from  Woodcock  as  direct 
ed  by  tbe  decrees,  executed  a  deed  under 
date  of  February  iS,  1010,  In  which  his  wife 
Joined  him.  purporting  to  convey  to  Mary  S. 
Ness  the  lands  in  suit,  and  the  latter  on  the 
14th  day  of  April,  1911,  for  a  cmsideraUon 
of  11^200,  conveyed  an  undivided  one-half  in- 
tere^  In  the  lands  to  Louis  W.  Hunzlckn. 
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Subsequently,  on  the  29th  day  of  Mardi,  1912, 
Mary  S.  Ness,  In  consideration  of  the  fur- 
ther sum  of  $1,750,  executed  a  deed  purport- 
ing to  convey  an  undivided  one-half  Interest 
In  the  lands  to  Fred  Hunzlcker.  The  deed 
last  mentioned  conveyed  no  title,  as  Mary  S. 
Xess  parted  with  all  of  her  interest  In  the 
land  hy  her  prior  deed  to  liouls  W.  Hunzlck- 
er, who  took  possession  of  the  lands  with 
the  consent  of  Mary  S.  Ness,  and  as  her  ten- 
ant, in  1910,  and  excluded  Jennings  there- 
from. 

Louis  W.  Hunzlcker  occupied  and  main- 
tained possession  of  the  lands  continuously 
from  1910  until  the  time  of  his  death  in  1913. 
His  administrator,  John  Hunzlcker,  and  the 
defendants  in  the  instant  suit  openly  as- 
serted possession  to  the  lands  from  the 
death  of  Louis  W.  Himzicker,  until  the  time 
this  suit  was  heard,  and  have  actually  oc- 
cupied the  lands  most  of  the  time,  either 
by  themselves  or  their  tenants.  Defendants 
assert  title  to  the  lands  in  suit,  and  In  sup- 
port thereof  set  up  the  decree  above  mention- 
ed iB  favor  of  Martlnean,  and  allege  they 
have  had  adverse  possession  of  the  lands  for 
more  than  10  years. 

Plaintiffs  Introduced  in  evidence  a  decree 
given  in  fovor  of  A.  C.  Jennings,  1^  the  cir- 
cuit court  of  Lane  county,  on  the  27th  day  of 
Nov^ber,  1917,  dedai^  A.  C.  Jennings, 
I^lntiffs*  ancestor,  to  be  tiie  owner  of  the 
land  in  suit,  and  that  the  unknown  heirs  of 
John  W.  Tully,  deceased,  had  no  right,  title, 
or  Interest  in  the  premises,  as  against  the 
plaintiff,  and  Qiat  the  tatwveners  In  said 
suit  ^one  of  the  parties  here)  bad  no  rl^t, 
title,  or  interest  in  or  to  the  premises,  and 
gnleted  the  title  of  lOaintiff  against  all 
claims  of  said  interveners  and  of  said  un- 
known heirs. 

tl]  The  suit  In  wtalch  tbe  above-mention- 
ed decree  was  entered  was  insUtnted  in  1912 
by  A.  G.  Jennings  against  "the  unknown 
heirs  of  John  W.  Tully,  deceased,"  as  de- 
fendants (No.  816^,  and  service  of  summons 
by  publication  was  made  upon  antUx  unknown 
heirs,  pursuant  to  the  provisions  of  the 
statute  of  1911  (Or.  L.  SS  10141-10144,  in- 
clusive). In  the  affidavit  for  publication  of 
summons  it  was  shown,  and  the  court  found 
in  its  order  of  publication,  that  no  heirs  of 
Tully  could  be  discovered  or  found  after 
diligeiit  search;  none  appeared  In  the  suit. 
Jennings  based  bis  right  to  relief  In  that 
suit,  as  do  plaintiffs  in  this  suit,  upon  tbe 
tax  deed  above  mentioned,  and  the  court  held 
the  same  valid,  and  also  that  tbe  Martineau 
decree,  above  mentioned,  was  void  as  against 
the  plaintiff  therein.  No  appeal  was  taken 
from  that  decree,  and  though  an  unwarrant- 
ed effect  was  given  plaintlfiTs  tax  deed  there- 
in, the  decree  Is  binding  upon  the  parties 
who  were  before  the  court 

[61  louls  W.  'Hunzlcker  and  Fred  Hnn- 
fel^er  inter^ned  as  defendants  in  that  suit. 


and  claimed  to  own  said  land,  or  an  interest 
therein.  While  the  suit  was  pending,  Louis 
W.  Hunzlcker  died,  and  Jacob  Hunzlcker,  tbe 
father  and  sole  heir  of  Louis  W.  Hunzidter, 
Intervened  as  defendant  In  place  of  the  lat- 
ter. Before  the  case  was  heard,  Jacob  Hun- 
zlcker died  testate,  and  In  his  will  devised  all 
his  real  property  to  bis  children,  the  de- 
fendants In  the  instant  salt  and  Jolln  and 
Fred  Himzicker,  share  and  share  alike;  the 
suit  was  not  revived  as  to  the  personal  repre- 
sentative, heirs,  or  devisees  (the  defendants 
in  this  case)  of  Jacob  Hunzlcker,  and  tbe  de- 
cree subsequently  entered  therein  did  not 
conclude  the  Interest  or  right  of  the  heirs 
or  devisees  of  the  said  Jacob  Hunzlcker  to 
the  premises,  except  that  of  Fred  Hunzlcker, 
who  Is  not  made  a  defoidant  in  the  Instant 
suit 

[7]  The  decree  last  mentioned  quieted  title 
in  Jennings  to  the  land  as  against  the  un- 
known heirs,  if  any,  of  John  W.  Tully.  6  R. 
C.  L.  645;  Phillips  v.  Thompson,  73  Wash. 
78,  131  Pac.  461,  L.  R.  A.  1918F,  599,  Ann. 
Cas.  19146,  672;  Bud£  v.  Simpson  (Old.  Sup.) 
166  Pac.  146;  L.  R.  A.  1918F,  604,  and  com- 
prehensive note,  p.  609.  The  decree  also 
quieted  title  in  Joinings  as  against  I^ed 
Hunzlcker,  both  as  to  any  dalm  made  by 
him  under  bis  deed  from  Mary  8.  Neas  and 
as  devisee  under  the  will  of  Jacob  Hunzicfeer, 
but  It  did  not  have  tbe  effect  of  tmnsmlttlns 
to  Jennings  the  1^1  or  other  title  tbereti^ 
fore  rested  in  tbe  presumptive  hel»  of  Tolly 
or  in  Fred  Hunzlcker. 

ft]  Tbe  daims  of  tbe  defendants  in  this , 
suit  to  ownership  and  biterest  In  tbe  lands 
were  not  determined  by  that  decree,  as  tb^ 
were  not  parties  thereto.  Neither  are  tbey 
condnded  1^  the  decree  against  Fred  Hun- 
sicker.  Tbe  latter  was  a  tenant  in  common 
with  defendants,  and  tenants  in  common 
are  not  in  privity  with  each  other,  and  a 
}udj(pait  against  one  tenant  In  commim  does 
not  bind  bis  cotoiants  wbo  are  not  paiUas 
thereto.  Coan  v.  Osgood,  IS  Barb.  (N.  T.) 
583,  588;  Allred  v.  Sndth,  135  N.  a  483,  «7 
S.  B.  597,  65  li.  S.  A.  924. 

It  follows  that  tbe  adverse  claims  of  plain- 
tiffs and  defendants,  set  up  in  this  suit,  to 
the  lands  In  question,  were  not  determined 
by  the  decree  in  tbe  suit  against  the  unknown 
heirs  of  John  W.  Tully,  and  if  tbe  interest 
or  claim  of  the  defendants  extends  to  the  ' 
entire  beneficial  title  to  all  of  the  land,  plain- 
tiffs are  not  oititled  to  any  relief  in  this 
suit  If,  however,  the  Interest,  If  any,  of  de- 
fendants is  an  undivided  Interest — less  than 
the  whole  title— tbe  decree  (No.  8152)  estab- 
lishes a  right  In  plaintiffs'  ancestor  and 
them  to  tbe  undivided  inter^t  not  embraced 
in  the  Interest,  if  any,  to  which  d^eodants 
are  entitled. 

Defendants  In  thglr  brief  disclaim  any  de- 
sire for  afllrmatlve  relief  though  in  tbelr 
answer  they  pray  that  their  title  be  quieted 
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ta  against  tbe  plalntUfs ;  thereby  defendants 
bare  in  this  suit  measured  theii  title  against 
tttat  of  plaintiffs.  As  Indicated,  numerous 
sultB  bare  been  prosecuted  In  respect  to  the 
title  to  the  lands  In  suit,  and  that  title 
should  be  adjudicated  In  this  suit,  it  there 
are  auificlent  facta  before  the  court  to  au- 
thorize tbe  same. 

[I]  Tbe  suit  brought  by  Martlneau  vras  a 
proceeding  qiiasi  in  rem ;  (Hawkins  v.  Doe, 

60  Or.  4S7,  119  Pac.  7M,  Ann.  Gas.  1914A. 
766;  State  r.  First  Mat  Bank  of  Portland. 

61  Or.  551,  555, 123  Pac.  713,  Ann.  Gas.  1914B, 
153),  and  was  effectual  to  establish  the  inter- 
est of  Martineau  In  the  lands,  except  that 
it  was  not  final  as  to  the  heirs,  if  any,  of 
TuUy. 

At  tbe  time  the  Martlneau  suit  was 
brought  there  was  no  statutory  or  other  au- 
thority whidi  authorised  afartlneau  to  pro- 
ceed against  unknown  heirs  In  a  case  where 
it  could  not  be  ascertained  that  the  decedent 
actually  left  heirs.  Woodcock  was  tbe  only 
person  within  tbe  Jnrisdictlfni  of  tbe  court 
baring  any  relation  to  tbe  property,  and  ac- 
eordln^y  was  tbe  only  persm  that  Martl- 
neau could  properly  make  a  party  to  the  suit. 
The  court  obtained  Jnrlsdlctirai  of  the  prop- 
erty  and  the  only  jmr^  within  ibi  Juris- 
diction connected  therewith,  and  the  decree 
iraitered  by  tbe  court  in  tbe  nilt  brou^t  by 
Martlneau  declared  blm  the  owner  of  a  one- 
half  Interest  In  the  ivo];>erty,  and  was  effec- 
ttre  for  that  purpose,  subject  to  the  right 
of  the  betrs,  if  any,  at  Tully,  in  a  sabsequent 
eult  to  establish  that  their  ancestor  did  not 
bold  the  land  subject  to  the  trust  asserted 
by  Martlneau. 

An  undivided  half  Interest  was  all  that 
.Martlneau  ever  claimed  in  tbe  lands,  and 
was  all  that  the  decree  awarded  him.  And 
Louis  W.  Hunsicker  did  not  at  any  time 
claim  to  own  more  than  an  undivided  half 
'  interest  In  the  lands,  and  bla  deed  from  iMary 
8.  Ness  conveyed  to  him  an  undivided  half 
interest  only  therein. 

As  snccesBors  to  the  rights  of  Martineau 
'  established  by  tbe  decrees  In  his  favor,  de- 
fendants, tt^ether  with  John  and  Fred  Hun- 
Klcke^,  became  the  equitable  and  beneQclal 
owners  of  an  undivided  half  interest  In  the 
lands  in  suit;  tbe  bare  legal  title  thereto 
having  vested  at  the  death  of  John  W.  Tully  In 
hie  heirs,  if  he  left  any,  and  if  not  In  the 
state  of  Oregon. 

By  the  will  of  Jacob  Hunzlcker,  tbe  de- 
fendants and  John  Hunzlcker  and  Fred  Hun- 
zlcker was  each  devised  an  undivided  one- 
sixteenth  Interest  In  the  lands  In  suit  John 
Hunzlcker  Is  not  a  party  to  this  suit  and  he 
was  not  a  party  In  his  Individual  right  to 
ihe  snit  against  the  unknown  heirs  of  John 
W.  Tully. 

A  decr^  win  be  entered,  declaring  plaln- 
tilfs  to  be  tbe  owners  of  an  uodlvlded  ntoe- 


sixteenths  Interest  In  and  to  the  land  in  suit 
and  quieting  their  title  thereto,  as  against 
the  defendants  Alllsa  Koplin,  Emil  Hunzlck- 
er, Helena  Hun^cker,  Edward  W.  Hunzlck- 
er, Otto  M.  Hunzlcker,  and  WUhelm  P.  Hun- 
zlcker, and  declaring  defendants  to  be  the 
owners  of  an  undivided  six-^teentbs  inter- 
est In  and  to  said  lands,  and  quieting  their 
title  thereto,  as  against  plaintiffs.  And  it  Is 
so  ordered. 

Defendants  shall  recover  their  costs  upon 
this  aiipeal  fnnn  plaintiffs. 

Modified. 


BUKNETT.  a 
BAND,  JJ.,  concur. 


and  McBBIDBI  and 


EDER  V.  BARE0L08. 


(M  Hont.  S6S) 
(No.  4731.) 


(Supreme  Court  of  Montana.  Blay  16,  1922:) 

1.  Appeal  and  error  9=9957(1)— Judgment  «=» 
13B— Settfno  aside  of  default  Judgment  rests 
within  diseretlon  of  trial  court. 

Whether  a  default  decree  shoold  be  set 
aside  under  Rev.  Codes  1^1.  (  9187,  providing 
that  the  court  may  npon  jost  terms  relieve 
a  party  or  his  le|^  representative  from  a  Judg- 
ment throngh  mistake,  inadvertence,  surprise, 
or  ezcosuble  neglect  where  applied  for  -trithhi 
reasonable  time,  and  not  to  exceed  aix  months, 
is  within  the  trial  court's  sonnd  discretion,  and 
the  Supreme  Court  will  not  substitnte  Its  dis- 
cretion for  that  of  the  district  court, 

2.  Jttdgmest  «s3l62(l)— Plalstifl  may  not  ooa- 
trsvsrt  defesdaat's  showing  oa  notlos  to 
set  aside  Mault  jadgmeut 

In  order  to  Justify  the  district  court  In 
granting  a  motion  to  set  aside  a  default  and 
vacate  a  judgment  under  Bev.  Codes  1^1,  | 
9187,  the  defendant*  mast  show  that  he  proceed- 
ed with  diligence,  his  excusable  neglect  and 
that  the  Judgment  if  permitted  to  stand  will 
affect  blm  injnrionsly,  that  he  has  a  defense  on 
the  merits;  bat  plaintiff  cannot  controvert  sneb 
a  showing  by  contrary  evidence. 

3.  Judgmeat  «=9l43{  12)— Trial  ooert  held  Jus- 
tified In  setting  aside  rtefaiHt  and  permitting 
trial  oa  merits  eu  fround  ef  exevsahie  aeg- 
ieet. 

Where  a  defendant  lived  80  miles  from  the 
county  seat  and  promptly  employed  an  attor- 
ney, and  10  days  thereafter  met  with  an  acd- 
dent;  causifig  him  to  be  confined  to  his  bed  un- 
til after  the  default  judgment  was  rendered, 
and  tbe  neglect  and  failure  to  appear  was  en- 
tirely that  of  his  attorney,  who  was  excusably 
inasmuch  as  he  went  twice  daring  office  hours 
to  plaintiff's  attorney's  office  to  serve  a  de- 
murrer, and  On  both  occasions  found  the  office 
locked,  and  then  overiooked  the  matter  be- 
caune  engaged  in  ti  murder  trial  which  took  all 
his  time,  Md  that  defendant's  neglect  was  ex- 
cusable. 
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4.  Appeal  aad  error  «»)0II(1)  —  District 
eourft  deelsloa  oi  oeafilotlng  testinoiiy  eon- 
■ot  be  ooasMend. 

'Where  conSicts  In  testimoiv  are  detennfned 
by  the  deddon  of  the  district  court,  they  can- 
not be  considered  by  the  Siqireme  Court. 

Commlasionen'  Opinion.' 
Aroeal  from  District  Court,  StlUwater 
County;  Albert  P.  Stark,  Judge. 

Action  by  Carl  Eder  against  James  Bare- 
olos,  for  actual  and  exemplary  damages  for 
trespass  by  defendant's  hogs,  In  which  a  de-. 
fault  Judgment  was  entered  In  favor  of  plain- 
tiff, and  defendant's  motion  to  set  aside  the 
default  and  vacate  the  judgment  was  grant- 
ed on  condition,  and  plaintiff  appeals  from 
the  ordw  grandng  the  motlmi.  '  Order  af- 
firmed. 

B.  B.  Bei^  of  Ctdmnbai;  for  appellant 
Gea  A.  WestoTer  an4  M.  U  Parcells,  both 
of  ColumboB,  tot  respondent 

POMEROT,  C.  C.  This  action  was  brought 
to  recover  $1,000  actual  and  $300  ex^plary 
damages  for  injury  alleged  to  have  been  suf- 
fered by  plaintiff  on  account  of  a  trespass  by 
defendant's  hogs.  Hie  summons  was  served 
personally  September  2S,  1019.  The  default 
of  the  defendant  was  entered  October  18th. 
On  October  25th  a  trial  was  had  and  ver- 
dict returned  for  the  plaintiff  for  the  full 
amount  of  his  claim.  Judgment  was  entered 
In  accordance  with  the  verdict  October  28th. 
On  the  same  day  the  defendant  moved  to 
set  aside  the  d^ault  and  vacate  the  Judg- 
ment. On  January  16,  1920,  the  motion  was 
denied.  On  March  20th  a  second  motion  to 
set  aside  the  default  and  vacate  the  judg- 
ment  was  made  upon  leave  granted  by  the 
court  The  motion  was  heard  upon  aflSdavlts 
and  oral  testimony,  and  was  on  May  27, 
1020,  granted.  The  motion  was  granted  on 
condition  tliat  the  defendant  pay  the  plain- 
tiff his  costs  to  the  amount  of  $21.60  and  an 
attorney  fee  of  $100.  The  appeal  is  by  the 
l^intiff  from  the  order  granting  the  motion. 

[t]  Section  9187,  R.  0.  M.  1921,  provides: 

'The  court  •  •  *  may,  also,  npon  such 
terms  as  may  be  just,  relieve  a  party  or  hia 
legal  representative  from  ■  Judgment,  order,  or 
other  proceeding  taken  against  him  through  bis 
mistake.  Inadvertence,  surprise,  or  excusable 
neglect;  provided,  that  application  therefor  be 
made  within  reasonable  thne,  but  In  no  case 
exceeding  six  months  after  such  Judgment,  or- 
der, or  proceeding  was  taken." 

In  the  case  of  Donlan  t.  Thompson  Falls 
0.  &  M.  Co.,  42  Mont  267.  U2  Pac.  44S,  this 
court  said: 

**Whetber  it  should  have  been  set  aside  was 
a  matter  within  the  sound  legal  discretion  of 
the  court  below,  and  with  its  determination  we 
may  not  interfere,  unless  there  was  a  manifest 
abuse  of  anch  dUwretton.** 


In  the  case  of  Beadle  v.  Harrison.  58  Uoab 
806,  194  Pac  134: 

"A  stronger  showing  of  an  abuse  of  discretion 
should  be  made  to  warrant  a  reversal  when 
the  trial  court  has  opened  a  default  than  where 
it  has  refused  to  do  so,  for  the  courts  almoit 
universally  favor  a  trial  on  the  merits,  and 
where  there  has  been"  a  reasonable  excuse  far 
the  default  offered  with  reasonable  diligence, 
such  a  trial  should  be  had." 

la  Swilling  r.  Cottxmwood  Land  Co.  4i 
Most  339,  U9  Pac.  1102: 

is  beside  the  question  that  any  member 
of  this  court  if  sitting  in  the  trial  court  wonU 
probably  have  exerdeed  the  discretion  In  fa- 
vor of  the  appellant  It  Is  not  the  province  of 
this  court  to  substitute  its  dlscreUmi  for  tbst 
of  the  district  conrt" 

t2]  In  order  to  Jnstf fy  the  district  court  tn 
granting  the  motion,  the  defendant  was  w- 
quired  to  show:  (a)  That  he  proceeded  with 
diligence;  (b)  bis  excusable  n^lect;  (c)  that 
the  Judgment  If  permitted  to  stand,  will  af- 
fect blm  injuriously,  and  that  he  has  a  d^ 
fense  to  the  plaintlfPs  cause  of  actim  upon 
the  merits.  Bowki  v.  Webb,  84  Mont.  61,  86 
Pac.  739.  It  is  not  contended  in  this  case 
that  the  defendant's  application  was  not 
timely,  nor  that  the  Judgment  if  permitted 
to  stand,  will  not  affect  him  Injuriotisly. 
That  the  defendant  has  a  meritorious  de- 
fense to  plaintUTs  cause  of  action  is  anifdy 
shown  by  his  answer  and  by  hla  very  full 
and  complete  affidavit  of  merits.  On  the 
hearing  the  plaintiff  undertook  to  controvert 
the  showing  by  contrary  evidoice.  This  be 
is  not  permitted  to  do.  Butte  Butchering  Os. 
v.  Clarke,  19  Mont  806,  48  Pac.  803. 

[3, 4]  No  neglect  can  be  charged  perstmat- 
ly  to  the  defendant  He  lives  30  miles  from 
Columbus,  the  county  seat  On  October  8d 
he  ^ployed  Mr.  George  A.  Westover,  the 
oldest  attorney  In  point  of  time  practicing  bi 
Stillwater  county,  to  aiq;>ear  for  him  in  the 
suit  left  with  him  the  copy  <tf  the  sununoas 
and  complaint  and  gave  him  the  facts  con- 
cerning hia  d^nse.  On  October  13th  he  met 
with  an  accident  was  seriously  Injured,  and 
confined  to  his  bed  at  bis  home  until  Octo- 
ber 31st  The  neglect  was  entirely  that  of 
his  attorney,  Mr.  Westor^.  The  sbowliig  u  . 
an  excuse  for  the  neglect  was: 

That  on  October  7th  Mr.  Westover  prepared 
a  demurrer,  and  twice  during  office  hoars  on 
that  day  went  to  the  office  of  the  attorney  for 
the  plahitiif  to  serve  it  and  on  each  occasioB 
found  the  office  locked;  that  (quoting  from  Us 
affidavit)  "affiant  waa  one  of  the  attomen 
for  the  defendant  In  the  case  itf  the  State  of 
Montana  v.  Elijah  Bess,  who  waa  charged  irith 
murder  In  the  first  degree;  that  on  the  day  ivl- 
lowing  the  visit  of  affiant  to  the  office  of  mM 
B.  E.  Berg,  for  the  purpose  of  serving  said 
demurrer,  afBant  entered  upon  the  work  of  si* 
amining  irttnesses  and  ptoeurfaig  aOdavits  tt 
use  in  connection  with  the  prepantloB  aid 
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trial  of  ■  motion  for  cbance  of  Tenae  tn  said 
murder  eaae,  which  motion  was  heard  on  Sat- 
ordar.  the  11th  day  of  October.  A.  D.  1919; 
that  from  the  morning  of  the  said  8th  day  of 
October.  A.  D.  1&19,  and  up  to  and  until  the 
conclnalon  of  the  trial  of  tlw  aald  ease  of  the 
State  of  Montana  t.  Elijah  Bess  at  2:30  A.  H., 
on  the  morning  of  October  18,  1919,  affiant  was 
amstantly  engaged  in  the  work  pertaining  to 
.  and  trial  of  said  murder  case;  that  there  was 
Lo  intention  on  the  part  of  this  affiant  to  neg- 
lect the  InterestB  of  his  client,  James  Bareolos, 
drfendant  in  the  abore-enfitled  action,  and  that, 
immediately  after  learning  of  the  entry  of  said 
defacit,  which  knowledge  first  came  to  affiant 
on  the  24th  day  of  October.  A.  D.  1910,  whUe 
the  jury  ware  ddiberatinB  on  the  Terdict  and 
before  the  verOct  was  returned  in  said  case, 
affiant  informed  the  judge  of  this  court  and  B. 
B.  Be^,  attorney  for  plaintiff  heroin,  that  he 
had  been  retained  by  and  represented  the  de- 
fendant in  said  action,  and  desired  to  present 
a  defense  therein  or  words  to  that  effect;  that 
alBant  inunediately  prepaired  motion  to  set 
aside  the  default  entered  in  said  action  with- 
out his  knowledge,  on  the  18th  day  of  Octo- 
ber, A.  D.  1819.  supported  by  affidavit  and 
•wred  the  same  won  B.  B.  Berg,  attorn^ 
fn  plaintiff  berein,  on  the  27th  day  of  Oc- 
tober, A.  D.  1919,  prior  to  entry  of  Jndg- 
Bent  In  said  action  and  also  communicated  the 
fiet  of  the  entry  of  said  Judgment  to  the  de- 
fendant herein,  James  Bareolos,  by  special  mes- 
scofer  at  the  earliest  opportuniQ^." 

Ur.  Westover  testified  at  the  taettrlns  of 
the  motion: 

Trom  the  morning  of  the  13th  of  October, 
whidi  was  Monday,  I  was  engaged  in  the  trial 
ot  that  case  until  2:30  o'clock  on  the  morning 
ti  the  18th,  and  during  the  day  of  the  12th  of 
October  Z  was  engaged  the  entire  day,  which 
was  Sunday,  in  the  preparation  for  trial  of  the 
action.  I  believe  that  the  ISth  day  of  October 
was  the  same  day  the  default  was  entered. 
Due  to  the  fact  of  the  importance  of  the  mur- 
der case  in  which  I  was  professionally  engaged, 
and  due  to  the  further  fact  of  the  employment 
of  Mr.  O.  B.  Nolan  of  Walsh,  Nolan  &  Scallon, 
of  Helena,  and  Mr.  H.  J.  Bliller  <a  the  firm  Mill- 
er, O'Connor  ft  Miller,  of  LivingBton,  as  well  aa 
tte  county  attorney  of  StOlwater  county  in  Ae 
prosecution  of  the  ease,  my  mind  was  Intense- 
ly absorbed  in  the  trial  of  the  action.  And  I 
wni  say  frankly  that  I  considered  no  other  mat- 
ters that  I  recall  daring  that  period  of  time, 
other  than  that  one  case.  I  did  not  make  eerv- 
ice  of  the  pleading,  and  appearance  in  the  Eder 
Berelos  Case,  due  to  the  fact  that  my  mind 
was  entirely  absorbed  in  the  other  case  between 
Oe  7th  day  of  October  and  the  18th  day  of 
October,  1919,  and  I  inadvertently  overlooked 
the  flung  and  the  service." 

That  the  murder  case  upon  which  defend- 
anfa  attorney  was  engaged  was  one  of  tm- 
amal  monent  Is  evidenced  by  the  fact  that 
dtitlngntobed  oouneri  from  Helena  and  Liv- 


ingston were  employed  to  assist  ttie  comity 
attorney.  While  Mr.  Waitover  was  not  the 
chief  counsel  for  the  defense,  the  fact  that 
neither  of  his  associates  was  a  resident  of 
Stillwater  coun^  placed  a  heavy  responsi- 
bility upon  him.  There  were  some  coofllcts 
in  the  testimony,  but  these  were  determined 
by  the  decision  of  the  district  court,  and  can- 
not be  considered  by  this  court.  Jensen  v. 
Barbour,  12  Mont.  566^  81  Pac.  692.  The 
trial  court  properly  exorcised  Its  discretion 
in  setting  aside  the  default  and  permitting  a 
trial  of  the  case  on  the  merits.  The  zeal  of 
counsel  In  the  murder  case  is  to  be  com- 
mended. HU  neglect  under  the  circumstanc- 
es was  dearly  excusable. 

Fifty-two  declalMis  of  tills  conrt,  coustm- 
ing  the  provisions  of  tiie  Code  Involved  In 
this  case^  have  been  examined,  and  It  is  ww^ 
thy  of  note  that  In  only  six  of  these  have  die 
detislons  of  the  district  courts  In  setting 
aside  defsnlts  bem  reversed,  because  of  the 
Insnflldency  of  the  diowlng  of  ezeosable  n^- 
lect.  They  are:  TbomAa  Chambers.  14 
Mont.  428,  36  ^c.  814;  COtambers  r.  City  of 
Bnlte.  16  Mont.  90.4QPac.  71;  SdUey  t.  Bab^ 
cock,  89  Mont  686,  104  Pac.  677;  Pearce  T. 
Bntte  Electric  Ry.  Co.,  40  Hont  821. 106  Pae. 
563:  LoveU  v.  WUUs.  46  Mont  981.  129  Pac; 
1092,  48  L.  R.  A.  <N.  S.)  930,  Ann.  Cas.  1914B. 
SS7;  and  Robluson  t.  Peterson,  206  Pae.  1002, 
Jnst  decided.  None  of  Uiose  decisions  Is  In 
conflict  with  ttie  oondndon  reaiAied  In  this 
cas& 

In  LovfiU  V.  Winis  Mr.  Chief  Justice 
Brantty,  speaking  fW  a  majority  of  the 

court,  said: 

*^f  the  affidavit  had  made  a  disdosure  of 
facts  showing  that  the  character  of  defendant's 
bnslness  was  such  as  to  absorb  hla  attention 
and  was  so  preaslng  that  the  average  man 
would,  under  similar  drcnnutanees,  have  bem 
likely  to  forget  his  other  important  Interests, 
the  conclusion  of  the  court  thereon  might  have 
been  justified." 

Other  cases  in  point  are:  Whiteside  t.  Lo- 
gan, 7  Mont  373,  17  Pac.  84;  Jensen  v.  Bar- 
bour, supra;  Mantle  v.  Largey,  17  Mont.  479. 
43  Pac.  633;  Jones  t.  Jonee,  37  Mont  155,  94 
Pac.  106ft:  PengeUy  v.  Peeler,  39  Mont  26. 
101  Pac  147;  Nash  v.  Treat  45  Mont  250, 
122  Pac.  745,  Ann.  Cas.  1913E,  751;  Farmers' 
Co-operative  Ass^n  v.  Roper,  57  Mont  42,  188 
Pac.  141;  Delaney  v.  Cook,  59  Mont  92,  195 
Pac.  833. 

It  is  recommwded  that  the  order  aiq>ealed 
from  be  afllrmed. 

PER  CURIAM.  For  the  reasons  given  Id 
the  foregtring  (^nlmi,  tb«  order  appealed 
from  is  affirmed. 
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MAT80N  V.  H1NE8»  Director  GMand  tH 
Railroads.  (No.  4719.) 

(Snpreme  Oourt  of  HontBim.    May  1,  1922. 
Behearing  Denied  June  6,  1922.) 

1.  Master  and  servant  i8»203(l)— Assumption 
of  risk  by  railroad  ompli^ae  a  defense. 

Though  under  Bev.  Code  1921,  |  6607,  a 
railroad  employee  ie  not  deemed  to  have  as- 
samed  the  risk  from  negUKonce  of  the  employ- 
er, or  of  any  one  in  the  service,  assumption  of 
risk  is  a  defense,  when  the  Injuries  hare  tieen 
caused  by  a  hazard  inddent  to  the  business; 
and  the  defense  is  also  avoidable-  when  the  in- 
juries have  resalted  from  a  hazard  brought 
about  by  failure  of  the  employer  to  provide 
a  reasonably  safe  place  of  work,  and  reasonably 
safe  appliances,  provided  the  employee  is  aware 
of  the  condition  of  increased  hazard,  or  it  is 
BO  obvious  that  an  ordinarily'  prudent  person 
would  have  observed  and  appreciated  it 

2.  Master  and  servant  «»2I7(I)— Risk  M 
known  danger  assumed. 

Where  the  employee  knows  and  appreciates 
danger  brought  about  by  defective  appliances 
or  unsafe  condition  of  the  place  of  his  work, 
he  assumes  the  risk. 

3.  Master  and  servant  <e=>222(2)— Section 
hand,  Itftlng  rail,  held  to  have  assumed  risk 
•f  strain. 

An  experienced  section  hand,  knowing  that 
six  or  eight  men  were  necessary  to  carry  a  rail 
with  reasonable  safety,  hdd  to  have  assumed 
the  risk  of  strain  when  he  attempted  to 
move  it  with  four  men,  though  he  acted  in 
compliance  with  the  order  of  his  foreman. 

4.  Master  and  servant  <8=>2I7(28)— Rfsk  as- 
snmed  hy  employee  llftlnB  heavy  object. 

An  employee,  who  undertakes  to  lift  or  as- 
sists in  lifting  a  heavy  object,  knowing  its 
weight  and  condition,  assumes  the  risk  of  the 
Injury  due  to  t3ie  task  being  too  great  for  bia 
strength. 

Cooper,  dlssenlanf . 

Appeal  from  District  Court,  Silver  Bow 
Oounty;  Joseph  R.  Jackson,  Judge. 

Action  by  Axel  Matson  against  Walker  D. 
Hines,  as  Director  General  of  Railroads. 
FrwD  a  Judgment  for  plaintiff,  and  an  order 
overruling  defendant's  motion  for  new  trial, 
defendant  appeals.  Order  and  judgment  re- 
versed, with  directions. 

Walker  &  Walkw,  at  Butte,  and  Ounn, 
Basch  &  Hall,  of  Helena,  for  appellant 

Molan  &  Donovan  and  George  Bourquln.  all 
of  But^  Cor  reqjKmdoit 

AYERS,  District  Judge,  sitting  in  place  of 
Mr.  Justice  RETNOIJ)S,  dlsquaUfied,  deliv- 
ered the  opinion  of  the  court 

Plaintiff  brought  this  action  to  recover 
damages  for  personal  Injuries  suffered  by 
him  during  bis  employment  as  a  section  band 
tot  the  Northern  Paciflc  Railway  Gonq^any. 


The  injury  pleaded  was  a  relaxation  of  the 

the  left  inguinal  ring,  left  side  and  back,  and 
left  lower  part  of  the  abdomen.  Tbe  negli- 
gence cbarged  Is  that  defendant  failed  to 
furnish  a  sufficient  number  of  servants  to 
a^lBt  plaintiff  in  lifting  and  carrying  a  rail- 
road rail  weighing  approximately  750  pounds. 
The  answer  denied  tbe  negligence  and  affirm- 
atively pleaded  the  assumption  of  risk  1^ 
plaintiff.  A  reply  denied  the  assumptifm  of 
risk,  and  upon  these  issues  the  trial  was 
had.  At  the  close  of  plaintiff's  case,  defend- 
ant moved  for  a  nonsuit,  spedfyi^  as  one 
of  the  grounds  therefor  that  plaintiffs  evi- 
dence showed  that  be  assumed  tbe  risk  of 
the  injury  claimed  to  have  been  received  by 
bim.  Tbis  motion  was  overruled,  and,  after 
defendant  had  introduced  bis  testimony,  the 
jury  returned  a  verdict  for  plaintiff,  vtpoa 
whldi  judgment  was  entered.  An  order  was 
made  overruling  defendant's  motion  for  a 
new  trial,  and  this  appeal  la  from  that  ordw 
and  the  judgment 

[1]  As  a  matter  of  law.  in  this  states  an 
employee  of  a  railroad  company  operating  a 
railroad  is  deemed  not  to  bave  assumed  the 
risk  incident  to  bis  employmoit  when  such 
risk  arises  by  reason  ct  tbe  negligence  ct  Ui 
employer,  or  of  any  person  in  tbe  service  of 
such  employer.  Section  6607,  Revised  Codes 
1921.  However,  the  defense  of  assiimption 
of  risk  may  be  interposed  as  a  bar  In  an  ae> 
tlon  for  personal  Injuries  of  an  employee, 
when  such  Injuries  bave  been  caused  by  has- 
ard  which  Is  incident  to  the  particular  busi- 
ness. When  tbey  have  resulted  from  a  ha» 
ard  brought  about  by  a  failure  of  the  on- 
ployer  to  exercise  tiw  d^^ree  of  care  requli^ 
ed  of  him  by  law  to  perform  bis  primary  du> 
ty  to  provide  a  reasonably  safe  iflaee  of 
work  and  reasonably  safe  appliances  for  the 
work,  the  defense  Is  also  available,  provided 
the  employee  is  aware  of  tbe  condition  of  In* 
creased  hazard  thus  brought  about  w  It  Is 
so  obvious  tbat  an  ordinarily  jntident  persm, 
under  tbe  same  drcumstances,  would  oavo 
observed  and  appreciated  It  McCabe  v.  Mon* 
tana  Central  By.  Co.,  30  Mont  323,  76  Pac. 
701 ;  Coulter  v.  Union  Laxmdry  Co.,  34  MonL 
690,  87  Pac.  973 ;  Leary  v.  Anaconda  C.  Mia. 
Co.,  S6  Mont  157,  92  Pac.  477;  M<aison  T. 
La  France  Copper  Co.,  43  Mont  65,  114  Pae 
778 :  Fotherln^l  v.  Washoe  Copper  Co.,  4S 
Mont  485,  117  Pac.  86;  Molt  v.  Northern 
Pac.  By.  Co.,  44  Mont.  471, 120  Pat  809;  Sor- 
enson  v.  Northern  Pac.  By.  Co.,  63  Mont  268, 
163  Pac.  660. 

[2]  When  an  employee  knows  and  apived- 
ates  tbe  danger  brou^t  about  by  defectivs. 
appliances  or  an .  unsafe  condition  of  ths 
place  of  bis  work,  he  assumes  tbe  risk.  la 
tbis  connection  he  is  bound  to  use  bis  sensM 
and  cannot  allege  Ignorance  of  a  hazard 
which  is  obvious  to  any  one  of  ordinary  In- 
telligence and  understanding,  and  thon^  ba 
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does  not  appreciate  the  extent  of  the  hazard, 
or  does  not  know  precisely  the  Injury  he 
may  incur,  tbe  risk  is  his ;  yet,  If  the  hazard 
reqaires  knowledge  or  Judgment  not  possess- 
ed by  men  of  ordinary  observation,  the  serv- 
aot  does  not,  as  a  matter  of  law,  assume  the 
risk.  Assumption  of  risk  implies  knowledge, 
or  the  means  of  knowledge,  and  apprecia* 
tlon  of  the  dariger.  Cases  supra ;  Alexander 
V.  Great  Northern  Ry.  Co.,  51  Mont.  565,  154 
Pac.  914,  L.  R.  A.  1918B,  852;  MorelU  r. 
Twohy  Bros.  Co.,  54  Mont.  366,  170  Pac  757. 

[3,4]  Plaintiff  Introduced  no  other  evidence 
titan  his  own  upon  the  facts  concerning  the 
happening  of  the  Injury.  He  testified  that 
be  was  28  years  old  and  had  been  engaged  in 
manual  labor  13  or  14  years;  that  he  bad 
been  working  on  railroads  about  2  or  8 
years;  that  he  had  before  assisted  in  carry- 
ing rails  weighing  from  750  to  800  pounds, 
and  knew  that  six  or  eight  men  were  used 
in  such  work,  and  that  such  number  were 
necessary  to  carry  the  thing  (rail)  with  rea- 
sonable safety  to  the  men  doing  the  lifting; 
that  at  the  time  of  the  Injury  there  were 
only  himself  and  three  other  men  lifting  and 
carrying  the  rail  by  means  of  two  pairs  of 
tongs;  that  he  bad  been  employed  by  the 
Northern  Pacific  Railway  Company  since 
Jannary  31,  1919,  to  the  date  of  the  injury 
Febmary  17  following,  during  all  of  which 
time  be  bad  been  handling  rails  and  doing 
the  same  class  of  labor  that  he  was  engaged 
in  at  the  time  of  the  accident  This  testi- 
mony discloses  that  plaintiff  was  of  mature 
years,  experienced  in  the  work  he  was  per- 
forming and  knew  that  six  or  eight  men 
were  necessary  to  move  the  rail  with  rea- 
Sonable  safety.  If  he  knew  that  six  or  eight 
men  were  necessary  to  moTe  tbe  rail  with 
Kastmable  safety,  then  It  must  follow  that 
he  knew  it  was  liot  reasooably  safe  to  move 
It  with  four  men.  Hence  be  must  be  beld  to 
have  appreciated  the  danger  when  he  at- 
tempted to  move  It  with  the  latter  num[>er. 

Plaintiff  contends  that,  because  be  was 
acting  in  compliance  with  orders  from  his 
foreman,  he  did  not  assume  tbe  risk  incident 
to  the  work  he  was  ordered  to  perform.  An 
examination  of  the  cases  cited  In  support  of 
this  position  discloses  different  facts  tlian 
here  cohsidCTed.  There  tbe  servants  had  no 
Independent  knowledge  of  the  danger,  nor 
was  it  obvious,  glaring,  or  imminent  The 
servants,  acting  under  orders,  relied  upon 
the  superior  knowledge  of  tbeir  masters,  and 
In  such  instances  It  was  held  that  the  serv- 
ant had  the  right  to  rely  upon  his  master's 
Judgment  assuming  that  the  order  could  be 
obeyed  safely,  or  It  would  not  have  been  giv- 
en. Quite  the  omtrary  in  the  Instant  case, 
for  here  we  have  the  servant  admitting  bis 
Imowledge  of  the  danger. 

In  cases  of  the  character  of  this  one* 
wUdi  maj  be  classed  aa  'Strain  cases,"  the 
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Injury  occurring  by  overtaxing  one's  strength, 
the  rule  is  that  the  lifting  of  a  heavy  ob- 
ject Involves  no  peril  that  Is  not  obvious  to 
any  person  of  common  understanding.  The 
employee  is  the  best  Judge  of  Ills  own  lifting 
capacity,  and  the  risk  is  upon  laita  If  he 
overtaxes  It  An  employee,  who  undertakes 
to  lift  or  assist  in  lifting,  a  heavy  object 
knowing  its  weight  and  condition,  assumes 
the  risk  of  the  Injury  due  to  the  task  being 
too  great  for  his  strength,  and.  In  case  in- 
jury results,  he  is  not  entitied  to  recover 
damages  from  his  employer.  Sorenson  v. 
Northern  Pac.  Hy.  Co.,  supra ;  Worlds 
Georgia  R.  Co.,  99  Ga.  283,  25  S.  E.  646; 
Southern  Kansas  Ry.  Co.  v.  Moore,  49  Kan. 
616,  31  Pac.  138;  White  v.  Owosso  Sug- 
ar Co.,  149  Mich.  473,  112  N.  W.  1125 ;  Havl- 
land  V.  Kansas  City,  eta,  R.  Co.,  172  Mo. 
106,  72  S.  W.  515;  Stenvog  v.  Minn.  Transfer 
Ry.  Co.,  108  Minn.  199,  121  N.  W.  908,  26  I* 
R,  A.  (N.  S.)  362,  17  Ann.  Oas.  240;  Fergu- 
son V.  Phcenix  Cotton  Mills.  106  Tenn.  236, 
91  8.  W.  53;  Haywood  v.  Galveston,  etc.,  R. 
Co.,  88  Tex.  Civ.  App.  101,  85  S.  W.  433; 
White  on  Personal  Injuries  on  Railroads,  | 
339.  Tbe  exception  to  this  rule  occurs  when 
the  servant  Is  of  Immature  years,  or  Is  inex- 
perienced in  the  jwrticular  work  at  which  be 
Is  Injured.  Sorenson  v.  Northern  Pac.  Ry. 
Co.,  supra;  Sherman  v.  Texas,  etc.,  R.  Co.,  99 
Tex.  671.  91  S.  W.  563. 

We  appreciate  that,  if  the  employee  should 
stop  to  make  tests  and  experiments  to  deter- 
mine for  hinoBelf  whether  he  could  safely 
obey  tbe  orders  <^  his  foreman,  it  would  be 
impossible  to  ac(»mpU8h  any  kind  of  enter- 
prise, where  a  considerable  nimiber  of  men 
are  employed  on  tbe  same  work,  and  that  It 
la  Ills  duQr  to  obey  orders  ttcm  superiors,  un- 
less be  bai  Jnd^endent  knowledge,  or  it  if) 
obvious,  that  obedience  will  expose  blm  t9 
Dtttaual  danger.  Here  we  have  the  plains 
tiff,  an  nnployee  coming  under  the  rule  in 
"strain  cases,"  and  In  addlti<m  tbraeto  pos- 
sessing independent  knowledge  of  the.  dan* 
ger.  That  be  assiHned  tbe  rlaA:  Is  the  only 
conclusion  to  be  drawn  from  bis  own  testi- 
mony.  Defendant's  motion  for  nonsuit  should 
have  been  granted. 

Tbe  order  and  judgment  appealed  from  are 
reversed,  and  the  district  court  Is  directed 
to  entw  judgment  upon  deftodant's  motion 
for  nonsuit. 

Reversed, 

HOLLOWAY  and  GALEN,  concur. 

COOPER,  J.  I  dissent  The  primary  duty 
of  the  employee  is  obedience  to  the  orders  of 
the  master.  He  is  on  a  wholly  different  foot- 
ing from  the  foreman,  who  is  diarged  by  the 
employer  with  the  du^  of  directing  the  em- 
ployees, even  as  to  the  manner  in  which  the 
particular  act  shall  be  dc»i&  It  la  bound  to 
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fumlah  and  matntaln  suitable  appUancea  for 

the  work  which  it  requires  the  em^oyees  to 
perform.  This  Includes  InstrumentaUtles,  as 
well  as  mechanical  deylces.  White  on  Per- 
sonal Injuries,  {  262;  Wallace  t.  Tremont 
Ry.  Co.,  140  La.  873,  74  South.  179,  L.  B.  A. 
1917D,  959:  S  Labett  on  Master  and  Serv- 
ant, S  1107;  rilnols  Central  Ry.  Co.  v.  Lan- 
(tan,  116  Ky.  818,  76  S.  W.  32;  Young  y. 
Luak,  268  Mo.  626,  187  8.  W.  849.  Whether 
the  employer  has  furnished  suffldent  help  is 
ordinarily  a  question  for  the  Jury.  4  Lebatt 
on  Master  and  Servant,  |  1300;  Chicago, 
etc.,  By.  Ca  v.  Cronln  (Okl.  Sup.)  176  Pat 
921 ;  Mttsburgh,  etc.,  Ry.  Co.  v.  Edwards  (ind. 
Sup.)  129  N.  E.  810;  Patterson's  RaUway 
Accident  Law,  S  297.  The  true  rule  Is:  The 
employee  never  assumes  risks  growing  out 
of  the  master's  negligence,  unless  he  knows 
of  the  failure  of  duty  and  consequent  dan- 
gers, or  the  failure  of  and  the  danger  there- 
from are  so  obvious  that  an  ordinarily  pru> 
dent  man  in  his  situation  would  have  observ* 
ed  the  one  and  appreciated  the  other.  Carter 
Coal  Co.  V.  Howard,  169  Ky.  87,  183  S.  W. 
244;  Chesapeake,  etc..  By.  Co.  t.  De  Atley, 
189  Ky.  687, 167  S.  W.  933 ;  Id^  241  U.  S.  310, 
86  Sup.  Gt  664,  60  U  Ed.  1016 ;  IlUnois  Cen- 
tral By.  Co.  T.  Langan.  supra;  ThompBCMi 
CO  Negligence,  {  4S7a 

It  required,  as  a  general  rule,  from  six  to 
eight  men  to  handle  the  rail  with  safety.  On 
this  occasion,  there  were  present  and  partlc- 
Ipatlng  in  the  lifting  and  carrying  of  the 
rail  the  plalntUT  and  three  other  men,  in* 
eluding  the  foreman,  who,  standing  in  place 
of  the  master  and  directing  the  operations, 
ai^rehended  no  danger  on  account  of  the 
diminlfihed  force.  Under  these  drcumstanc- 
es,  he.  for  the  company,  assumed  all  the  risk, 
and  not  the  plaintiff.  It  \/as,  at  least,  a 
situatioD  where  the  probability  of  danger 
was  such  that  prudent  men  might  entertain 
different  views.  Section  6607  of  the  Revised 
Codes  of  1921  (chapter  29.  Laws  of  1911), 
reads  as  follows: 

**An  employee  of  any  sach  person  or  corpora- 
tion so  operating  such  railroad  shall  not  be 
deemed  to  have  assumed  any  risk  laddent  to 
his  employment,  when  such  risk  arises  \^  rea- 
son of  the  negligencs  of  his  em^yer,  or  of  any 
person  in  tiie  service  of  such  employer." 

The  common-law  rule  in  fcwee  before  the 
act  became  effectual  Is  correctly  stated  in  the 
opinions  of  this  court  dted  In  the  majority 
opinion.  This  act,  however,  relieves  the  em- 
ployee of  that  burden,  except  in  cases  where 
the  operation  involves  danger  so  glaring  that 
no  prudent  person  would  take  the  chances.  In 
Toung  v.  LueOe,  supra,  It  was  held  that,  even 
ta  an  action  under  the  federal  Employers'  Li- 
ability Act,  the  employer  could  not  rely  upon 
the  defense  of  assumption  of  risk  In  case  be  i 
himself  had  be^  negligent  t 


(71  Colo.  417) 

LARSEN  at  al.  v.  WHITPORD  «t  A 
(No.  10107.) 

(Snpreme  Court  of  Colorado.  Jnne  6,  1922.) 

1.  Brokare  «s»97— Broker  who  made  loan  and 
had  dltposltloR  of  money  held  aot  agent  of 
leader. 

A  broker  negotiated  a  loan  to  plaiotill  from 
defendant.  Defendant  paid  the  money  to  the 
broker,  with  the  understanding  that  It  was  to 
be  disbursed  for  improvements  on  the  mort- 
gaged land  on  the  orders  of  plaintiff.  The  bro- 
ker had  not  theretofore  acted  as  agent  for  ei- 
ther party.  Held,  that  the  broker  most,  prima 
fade,  be  regarded  as  the  agent  of  the  plain- 
tiflF,  so  that  plaintiff  could  not  restrain  fore- 
closure of  the  mortgage  for  the  foil  amount  on 
the  ground  that  the  broker  embesiled  a  part  of 
the  money. 

2.  Brokers  <^8(l)— Is  sslt  to  eajols  sale 
der  tnist  deed,  held,  that  bardes  was  os  bor* 
rower  to  «how  broker  was  leader's  aeest. 

In  Huit  by  a  borrower  to  enjoin  sale  un- 
der a  trust  deed  given  to  a  lender  to  secure  a 
loan,  on  the  ground  that  the  broker,  who  had 
been  authorisM  to  disburse  the  proceeds  In 
constructing  improvements  on  the  land,  liad 
embezzled  part  of  the  money,  the  burden  was 
on  the  borrower  to  show  that  the  broker  was 
the  lender's  agent. 

Error  to  District  Court,  City  and  Comity 
of  Denrer;  CUuence  J.  Mortey.  Judges 

Actton  by  Emma  D.  Larsen  and  another 
^Bainst  Edith  F.  Whitford  and  Edwin  M.  Sa- 
bln,  as  Public  O^atee  in  and  for  the  City  and 
County  of  Dmver.  From  a  Judgmoit  for  de- 
fendants, plaintiffs  bring  error.  AfOrmed. 

H.  A.  Calvert,  of  Denver,  for  plaintiffs  in 
error. 

Benry  E.  May,  of  Denver,  for  defendants 
in  error. 

BURKE,  J.  Plaintiffs  In  error,  having 
borrowed  money  of  defaidant  in  error  Bdltb 
L.  Whitford,  and  secured  its  payment  by  a 
trust  deed,  brought  this  action  to  enjoin  sale, 
thereimder,  and  to  review  a  Judgm^t  en- 
tered against  them  on  their  evidence  they 
prosecute  this  writ. 

[1 , 2]  The  loan  In  question  was  made 
through  one  Conaway.  Plaintiffs  alleged  that 
Conaway  was  the  agent  of  Whitford,  and  the 
burden  was  upon  them  to  so  prove.  If  they 
failed  therein,  as  the  trial  court  found,  this 
Judgment  must  be  affirmed;  otherwise  It 
must  be  revised. 

Mrs.  Whitford  gave  her  check  to  Conaway 
for  $6,000,  the  full  amount  of  the  loan.  Out 
of  this  he  was  to  discharge  a  prior  incum- 
brance of  $2,000,  and  pay  the  reoiainder  for 
certain  improvements  as  they  were  made- 
He  disdiarged  the  incumbrance,  and  paid 
$1,700  on  the  ImprovHnents.  The  balance  he 
embezzled.  Plaintiffs,  contending  that  thia 
balance  covwed  by  thdr  trust  deed  had  nav- 
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«  beai  recdved  by  ttem,  declined  to  mate 
fortber  Interest  payments,  for  which  default 
WbltfoTd.  taking  the  contrary  view,  began 
fwedosure.  Couaeel  for  idalntifCB  contenda 
tbat  the  aiangement  by  whi(di  Conaway 
to  make  the  payments  above  mentioned  con- 
stituted him  the  agent  of  Wbltford  under  the 
rule  laid  down  in  Travelers*  Ins.  Oo.  v.  Jones, 
16  Colo.  S15.  27  Pac.  807.  In  addition  to 
endi  evidence,  that  alleged  agency  Is  further 
supported  by  conversations  from  which  It  ap* 
pears  tbat  Conaway  was  an  old  acqaaintanc* 
of  jQdge  Whitford,  Mrs.  Whltford's  husband, 
who  expressed  confidence  in  him,  and  snr- 
prlse  at  his  failure  to  pay,  and  apparent  dia- 
booesty,  and  indicated  at  one  time  a  willing' 
ness  to  make  good  tbe  onbealanent  out  Of 
Us  own  funds.  One  of  these  eonversations, 
in  which  Judge  Whitford  Indicated  that 
plaintiffs  ought  not  to  bear  the  loss,  took 
place  in  Mrs.  Whitford's  presence^  and  when 
ibe  might  have  beard  It.  althon^  there  Is  no 
•vidence  that  she  did  so,  or  that  she  per* 
tonally  ever  aastuned  any  responsibility 
tberefor,  or  ever  admitted  that  Conaway  was 
her  agent.  Called  by  plaintiffs  as  an  advose 
witness  for  CToss-examinatlon  under  the  stat- 
Dte,  she  testified  tbat  ndtber  Conaway  nor 
ber  hnsband  were  ever  authorized  to  act  for 
ber. 

It  farther  appears  that  plaintiffs,  desirous 
of  making  such  a  loan,  saw  Conaway's  ad- 
vertisement in  a  Denver  paper,  and  called 
Dpon  him;  tbat  be  knew  Mrs.  Whitford  had 
tbls  amount  of  money  to  loan,  although  he 
then  had  none  of  it  in  his  possession;  and 
there  is  no  evidence  tliat  he  was  then  vested 
with  any  aathority  concerning  It  Plaintiffs 
did  not  know  whose  money  they  were  getting 
until  the  papers  were  made  ou^  and  they  did 
not  meet  either  of  tbe  Whltfords  for  some 
time  thereafter.  Plaintiffs  executed  the  note 
and  trust  deed,  and  anthorlzed  Conaway  to 
make  disposition  of  the  loan  as  above  men- 
tioned. They  paid  a  commission  to  Conaway, 
who  advised  them  that  one-batf  of  it  was  to  go 
to  Judge  Wbltford.  Mrs.  Whitford's  check  to 
Ccmaway  was  dated  the  following  day.  Tbe 
arrangement  for  Conaway  to  pay  for  the  Im* 
ivovements  was  tbat  soch  payments  should 
be  made  on  [^intiff's  order,  and  tbe  ¥1,700 
was  so  paid  out.  There  Is  no  evidence  that 
these  orders  were  to  be  presmted  to,  or  ap- 
provei  In  any  way  by,  either  of  the  Whlt- 
fords. All  of  which  conatltQtes  very  strong 
evidmce  that  Cooaway  was  plaintiffs'  agent 

Travelers*  Ins.  Co.  v.  Jones,  supra,  is  cor- 
rect as  Car  as  it  goes,  and  nnqnestionably 
states  the  law ;  bnt  its  facts  are  not  the  facts 
of  the  case  before  us.  There  was  in  that 
case  a  prior  relation  of  principal  and  agent, 
collection  of  interest  by  tbe  agent,  and  no 
paymoit  of  commis^on  by  the  borrower. 

On  the  entire  record  before  us  we  cannot 
say  that  tbe  trial  eonrt  was  wnmg  In  hold- 
ing that  Conaway  was  plalnttffb'  agent.  It  Is 
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certainly  tme  that  plainUffs  at  least  did  not 

sustain  the  burden  imposed  upon  them,  1.  e.. 
•to  establish  prima  fade  that  Conaway  was 
Whitford's  agent.  Falling  in  this,  they  were 
not  entitled  to  injunctive  relief. 
The  Judgment  is  affirmed. 

TDLLER,  Acting  C.  J.,  and  ALLEN,  and 
DENISON,  JJ,,  concur. 
WHITrOBD,  J.,  not  participating. 


(71  Colo.  M3> 

PEOPLE  ax  ral.  FISHER  v.  LUXFORD, 
County  Jsdoe.  (No.  10153.) 

(Supreme  Court  id  Ccdorado.   Jane  S,  1^.) 

Clerks  of  courts  4e=>l,  6.  8— Clerk  ef  eonuty 
ooort  and  deputies  are  not  state  eflleera*  and 
heaofl  sot  usder  dvll  service. 
A  clerk  of  a  county  court  and  his  deputies 
are  not  state  officers,  but  ofBcers  of  tbe  courts 
and  hence  are  not  within  the  dvU  service 
amendment  to  tbe  state  Constitution. 

Tdler  and  Peuisoa.  JJ.,  Assenting 
En  Banc. 

Error  to  District  Oonrt,  City  and  Ooon^ 
of  DenvOT. 

Mandamus  by  the  People  of  the  State  of 
Colorado,  on  tbe  relation  of  Nellie  M.  Plah- 
er,  against  George  A.  Lnxford,  as  Judge  of 
the  County  Court  of  the  City  and  County  of 
Denver,  to  compel  relator's  reinstatement  as 
bookkeepw  and  deputy  clerk  In  the  office 
of  the  cl^fc  of  such  court.  From  a  judgment 
denying  relief,  relator  brings  error.  Af- 
firmed. 

Ira  O.  Bothferber,  Waltw  Bf.  AppA^  and 
Wm.  B.  Hnttoi,  all  ai  Domr,  for  plaintiff 
In  ^ror, 

WlUlam  H.  Dickson  and  Frands  J.  Enansib 
both  of  Denw,  for  defendant  In  error. 

ALLUN,  J.  This  la  a  mlt  fai  mandamus. 
The  relator  seeks  rtf  nstatement  to  the  po- 
sition of  bookkeeper  and  deputy  derk  fa  the 
office  of  the  dwk  of  tbe  county  coart  of  the 
dty  and  conn^  of  Denver.  She  oecai^ed 
that  position  at  the  time  titie  dvll  service 
amendment  to  Uie  state  Constltntiou  w«it 
Into  effect,  and  afterwards  was  removed 
from  the  position  by  the  re^xwdent,  tibe 
county  judge,  who  proceeded  In  this  matter 
without  reference  to  any  Civil  Service  Law 
or  regulatiim.  The  rdator  dalms  the  po- 
AtUm  lo  qoestion  Is  within  the  dvil  serv- 
ice amendment.  It  Is  admitted  that  the  po- 
sition is  one  of  those  wherein  the  Incumboit 
Is  "an  officer  of  the  court"  The  same  des- 
ignation has  been  ai^Ued  by  this  conrt  to  a 
bailiff  In  People  v.  Morley,  67  Colo.  831, 
184  Pac  886,  and  we  thnre  said: 


#a»rorotbM-i 
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*X)oiirt  baHiltB  an  'officers  of  the  court'  not 
'■tate  offiMTS'  and  are  not  within  the  tenna 
«f  MUd  ccmtitntiona!  amendment." 

This  decision  was  followed  in  People  v. 
Hersey,  69  Colo.  492.  196  Pac.  180,  14  A.  I* 
■  K.  631,  where  a  Jury  commissioner  was  like- 
wise designated  as  an  officer  of  the  court. 
From  these  two  cases,  which  are  decisive  of 
the  instant  case,  it  necessarily  follows  that 
a  clerk  of  a  court  and  his  deputies  are  not 
state  officers,  and  are  not  under  civU  service. 

The  Judgment  denying  relator  relief  was 
correct,  and  Is  affirmed. 

SCCyrr.  a  J.>  not  pamdpatlng. 
BUBKB  and  WHITFORD,  JJ.,  concur. 

TELLER,  J.  (dissenting).  The  majority 
opinion  holds  that  the  relator  la  not  within 
the  classified  civil  service  t>ecause  she  Is  not 
a  atate  officer.  I  cannot  agree  with  that 
«onctnai6n. 

In  no  case  In  which  the  dvll  service 
amendment  to  the  Constitution  has  been  con- 
Btmed  has  that  question  been  Involved. 
Stat^nents  to  that  effect  have  not  been  nec- 
essary to  the  Judgments  rendered,  and  are 
merely  dicta,  not  binding  upon  us.  The  de- 
cisions in  question  were  based  upon  the  fact 
that  state  officers,  not  specifically  excepted, 
«re  within  the  classified  service,  but  none 
of  them  held,  nor  was  there  any  ground  for 
liolding,  that  otUy  state  officers  are  within 
Oat  service. 

Among  the  officers  excepted  from  the  serv- 
ice are  "judges  of  courts  of  record  and  one 
stenographer  of  each  Judge.  -  one  cierk  for 
«acA  court  of  record."  The  natural  and  ob- 
Tlons  meaning  of  this  is  that  all  clerks  of  a 
court  of  record  except  one  are  within  the 
4dlissifled  service.  If  such  is  not  the  intent 
of  the  law,  this  provision  Is  wholly  without 
meaning.  If  clerks  of  courts  are  not  within 
tbe  dasdfled  service,  there  Is  no  possible 
reason'  tor  excepting  one  clerk  from  such 
service. 

We  have  no  right  to  Ignore  the  plain  la- 
tent of  the  law,  and  the  Judgment  should 
therefore  be  reversed. 

I  am  authorized  to  state  that  Bfr.  Justice 
DENISON  concurs  In  the  views  above  ex- 
pressed. 

DENISON,  J.  (dissenting).  I  cannot  agree 
with  the  majority  opinion  either  in  Its  ar^ 
fument  or  conclusion.  The  relator  la  within 
the  classified  service. 

In  People  v.  Hlggins,  67  Colo.  441,  184 
Pac.  366,  we  held  that  a  water  conuulsslon- 
er  was  within  the  classified  service  on  the 
ground  that  he,  being  a  peace  officer,  was 
engaged  "In  the  administration  of  justice," 
and  therefore  was  a  state  officer,  following 
People  V.  Curley,  5  Colo.  412,  where  It  was 
iield  that  a  police  Judge  of  the  dty  of  Lead- 


vOle  was  a  state  ofltcer.  If  a  police  JodgB 
and  a  water  commissioner  are  state  officen 
because  engaged  in  the  administration  ot 
Justice  how  can  it  be  said  that  a  dq>«(T 
dark  of  a  court  of  record  Is  not?  Tbe  d^ 
service  amendment  recognizes  this,  and  ex- 
cepts fnnn  tbe  dassifled  service  **one  deik 
for  each  court  of  recOTd."  ^ere  is  uo  rea- 
son in  this  excei>tlon,  unless  it  was  intended 
to  Indude  in  the  dastdfled  service  an  as^ 
ant  or  deputy  derk. 

The  claim  is  made  tliat  Oils  last  pdnt  Is  of 
no  force  because  neither  the  el»k  nor  lib 
deputy  Is  within  the  dasdfied  dvll  servke 
of  the  state,  and  therefore  cannot  be  exo^ 
ed  from  it,  but  that  dalm  Is  gronndlees  rim 
they  are  within  that  service  because  engaged 
In  tbe  administration  of  Justice,  as  bdd  li 
People  T.  HigghiB. 

I  am  authorized  to  say  that  Mr.  Justice 
TELIiEB  concurs  in  this  dissent. 


m  Colo.  «s) 
WILEY  V.  PEOPLE.   (No.  10344.) 

(Supreme  Court  of  0<^rado.  June  S,  1821) 

1.  Criminal  law  ^1120(3).  ll70i/2(5)-Pr«I- 
ndlce  from  denial  of  right  to  oroas-exaHlM 
witness  held  sot  shown. 

Alleged  error  of  tlie  court  In  deoying  le- 
cased  the  right  to  iross- examine  a  witness  for 
the  state  because  accused  had  made  such  wit- 
nesi  bis  own  witness  Iqr  recalling  her  for  ex* 
amination  will  not  be  considered,  where  aeeoi- 
ed  had  cross-examined  tbe  witness  at  lengtk 
before  tbe  recall,  and  there  was  no  showiaf  u 
to  what  accused  expected  to  adduce  by  fur- 
ther cross-examination. 

2.  Criminal  law  «s3945(l)^ewly  dlseovsni 
evldesoe  nsat  be  sscli  as  to  nako  prebifeto 
tfto  remlerloi  of  a  dHTerest  verdleL 

Before  a  new  trial  upon  the  ground  of  new- 
ly discovered  evidence  will  be  granted,  the 
evidence  proposed  to  be  adduced  must  be  suffi- 
ciently important  to  make  it  appear  that  a  dif- 
ferent verdict  will  be  rendered  upon  a  new 
trial 

3.  Criminal  law  «=9e58(4)-^p|rtlo«tlMi  fir 
new  trial  mast  he  aspportad  1^  aSiavttt  ef 
aewly  discevsrari  wttnasses. 

An  an>lication  for  a  new  trial,  because  tt 
newly  discovered  evidence,  must  be  aupported 
by  affidavits  of  the  witnesses  stating  the  bds 
to  which  they  will  testify,  or,  in  the  abeeiiM 
of  the  affidavits,  a  showing  that  it  was  impoe' 
sible  or  impracticable  to  procure  tliem. 

4.  Oriinlnal  law  «sll5S(3)  —  Now  trial  m 
newly  disoovered  evMsaoe  Is  witlits  Aeere* 
tlon  of  court. 

The  award  of  a  new  trial  on  the  grotni 
of  newly  discovered  evidence  Is  within  the  (fie- 
cretion  of  tbe  trial  court,  and  its  action  win  net 
be  disturbed  In  absence  of  a  showing  ot  abase. 


,  ^s>For  other  casM  m  um«  topic  end  KET-NUHBBR  la  all  K^-Nombered  DlfesU  and  Indt 
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Error  to  District  Conrt,  Pueblo  County; 
James  A.  Park.  Jodge. 

TteA  yflley  was  comTlcted  ot  rape^  and 
brings  error.  AflBrmed. 

JoKpb  Dye,  of  PueUo  (Benjamin  F.  Koper- 
Uk,  of  Pueblo,  of.  coons^,  for  plalntifl  In  er- 
ror. 

nctor  Et.  K^es,  At^.  Oen^  and  CbarleB  B. 
Conlee.  Asst.  Atty.  Gen.,  for  the  People. 

TELLER.  J.  [1,2]  Plaintiff  In  error  was 
«mvicte<l  of  tbe  crime  of  rai>e,  and  brings  er- 
ror. His  counsel  contend  that  the  court  erred 
in  holding  that  the  prosecuting  witness,  who 
had  been  recalled  by  the  defendant,  was  his 
witDMs,  and  not  subject  to  cross-examlna- 
tioa.  This  witness  had  been  cross-examined 
Bt  length  by  defendanfs  counsel  before  being 
recalled,  and  there  Is  no  showing  made  as  to 
what  was  expected  to  be  adduced  on  further 
cross-examination,  and  nothing  to  show  that 
the  defendant  was  prejudiced  by  the  court's 
nillDg.  There  are  some  other  assignments 
of  error  on  the  admission  and  the  rejectimi 
of  evidence,  but  we  find  no  reason  to  question 
the  correctness  of  the  court's  ruling  in  those 
matters.  The  principal  error  relied  upon  Is 
die  refusal  of  the  court  to  grant  a  new  trial 
upon  defendant's  claim  of  newly  discovered 
evidence.  The  motion  Is  supported  only  by 
tbe  affidavit  of  the  defendant,  and  mer^ 
avers  that  two  witnesses  have  knowledge  of 
fftcts,  reciting  them,  which.  If  testified  to, 
would  be  favorable  to  the  defense.  The  rule 
Is  that  the  evidence  proposed  to  be  adduced 
most  be  snfllclently  Impwtant  to  make  it 
probable  that  a  dtOnoit  verdict  will  be  re- 
tnmed  on  a  new  triaL  C.  8.  &  I.  Ry.  Co.  v. 
Fog^sons,  42  Colo.  341,  94  Pac.  866  ;  29  Oya 
810. 

[I]  If  file  witnesses  motioned  In  tbe  de- 
fcndant's  affidavit  testified  to  what  it  Is  aver- 
red they  would  testify,  It  does  not  appear 
that  tbe  evidence  would  be  so  far  conclusive 
as  to  render  It  protiable  that  a  different  ver- 
dict would  be  rendered.  Tbe  application  Is 
further  insufficient,  in  that  it  U  not  supported 
by  affidavits  of  the  newly  discovered  wlt< 
nesses.  It  has  been  held  that,  In  this  juris- 
diction, such  an  application  should  be  sup- 
ported by  an  affidavit  of  the  newly  discovered 
witness,  stating  the  facts  to  which  be  will 
testify.  Cronln  v.  Hoage  (Ck)lo.)  205  Pac. 
271 ;  Ward  v.  Atkinson,  22  Colo.  App.  134. 123 
Pac.  120. 

If  such  affidavit  is  not  attached  to  the  ap- 
plication, there  should  be  a  showing  that  it 
was  IraiMSslble  or  impracticable  to  secure  the 
nme.   29  Cyc  998. 

[4]  In  any  event  the  disposal  of  such  a  mo- 
tlMi  Is  In  the  discretion  of  tbe  trial  court  and 
that  discretion  does  not  seem  to  havp  been 
abused. 


Ttaere  b^ns  do  error  found  In  the  record, 
the  supersedeas  is  denied,  and  tbe  Judgment 

affirmed. 

ALLEN,  BURKE,  DENISON,  and  WHIT- 
FOBD,  JJ.,  concur. 


(71  Colo.  421) 

INDUSTRIAL  COMMISSION  OF  COLORA* 
DO  et  al.  V.  PUEBLO  AUTO  CO.  Ot  al. 

(No.  10036.) 

(Supreme  Court  of  Colorado.   Jane  K,  1922.) 

1.  Evideaoa  ^5(2)— Danger  of  assaalt  oa 
highway  for  rskbary  reoognlzed  as  a  risk  of 
traveliag. 

The  danger  of  assault  upon  a  highway  for 
the  purpose  of  robbery  is  generally  recognized, 
and  the  danger  is  more  Imminent  in  recent 
years,  since  the  possession  ot  an  automoMle 
affords  ready  means  of  escape. 

2.  Master  and  servant  «=>373— I  njury  by  rob- 
bery eompsnaable  as  "arising  oat  of  eii- 
ploymeat.'* 

A  salesman  for  an  auto  company  killed  by 
robbers  while  driving  into  the  country  for  the 
purpose  of  selling  an  aatomobile  was  within  Cbe 
protection  ot  Workmen's  Compensation  Act, 
and  the  death  compensable  as  arising  out  of  his 
employment. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

Denison  and  Bnrke,  JJ.^  dissenting. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 

Proceeding  by  Annette  N.  Parks,  for  her- 
self and  others,  against  tbe  Pueblo  Auto 
Com[}any,  employer,  and  the  Ocean  Acddent 
&  Guarantee  Corporation,  limited,  insurer, 
bef<we  the  Industrial  Commission  for  an 
award.  From  Judgment  vacating  the  award, 
the  Industrial  Commission  and  claimants 
bring  error.    Reversed,  with  directions. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S. 
Fine,  Asst  Atty.  Gen.,  fbr  plaintiff  in  error 
Industrial  Commission. 

Devlne,  Preston  &  Storer,  of  Pueblo,  for 
other  plaintiffs  in  error. 

Fred  W.  Vamey,  of  Denver,  and  Charles 
W.  O'Donnell,  of  Washington,  D.  C,  for  de- 
fendants in  error. 

Carles  B.  Hughes.  L.  E.  Langdon.  and 
John  T.  Barbrick,  all  of  Poebloi  amid  coiln. 

TELLER,  J.  IMa  case  Is  before  us  on  er- 
ror to  a  judgment  of  the  district  court  va- 
cating the  findings  and  award  of  tbe  Indu»- 
trial  Commission.  The  award  was  in  favor 
of  tbe  claimant,  Annette  M.  Parks,  the  wid- 
ow, and  one  of  the  depradents  of  Elton  C 
Parks,  deceased. 
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On  April  11,  101»,  Parka  was  In  the  em- 
ploy of  the  Paeblo  Auto  Company  as  a  ■ales- 
man.  On  said  day  Parks  went  in  an  automo- 
bile Into  tbe  country  for  the  purpose  of  sell- 
ing an  automobile.  On  the  trip  be  effected  a 
sale  to  one  Hunter,  who  started  in  the  car 
with  Parks  on  bis  return  to  Pueblo. 

On  tbe  road  they  invited  two  brothers, 
named  .Bosco,  to  ride  with  tbem.  A  little 
later,  while  on  the  road,  one  of  tbe  Boecoes 
shot  and  killed  Parks.  It  appears  that  the 
killlDg  was  for  tbe  purpose  of  obtaining  the 
automobile  In  which  tbe  parties  were  riding. 

It  Is  conceded  that  Parks  was  killed  while 
in  the  course  of  his  employment,  but  the  dis- 
trict court  held  that  the  killing  did  not  arise 
out  of  his  employment.  Tbe  correctness  of 
that  decision  is  to  be  determined  on  this  re- 
view. We  have  been  favored  with  exhaustive 
arguments  upon  this  point  Tbe  cases  seem 
to  bold  that  the  test  is  whether  or  not  there 
Is  a  causal  connection  between  tbe  injury 
and  the  employment;  that  is,  are  tbey  so 
connected  that  tbe  injury  naturally  reaultAd 
from  the  employment 

The  arguments  of  counsel  on  both  sides 
turn  upon  the  question  whether  the  assault 
upon  ParlEs  was  a  hazard  special  to  bis  em- 
ployment Many  cases  are  cited  in  which 
Injury  suffered  from  robbery  of  bank  mes- 
sengers and  paymasters  has  been  held  to  Iw 
cranpensable  imder  these  compensation  acts. 
Wbile  it  has  been  stated  that  these  laws 
cover  only  dangers  which  might  have  been 
anticipated,  yet  the  cases  gen^lly  hold  that 
If,  after  the  injury,  It  can  be  seen  that  the 
injury  was  Incurred  because  of  tbe  employ- 
ment. It  need  not  be  such  as  to  have  been 
anticipated.  We  think  that  it  Is  the  better 
rule. 

The  award  of  tbe  commission  can  be  sus- 
tained only  on  the  ground  that  Parks  lost 
his  life  while  be  was  in  the  course  of  his 
employment  and  as  the  result  of  an  attempt 
upon  the  part  of  the  Boscoea  to  obtain  pos- 
session of  .the  employer's  automobile. 

[1]  The  danger  of  assault  upon  a  highway 
for  the  purpose  of  robbery  is  generally  rec- 
ognized, and  said  danger  is  more  Imminent 
In  recent  years,  since  tbe  possession  of  an 
automobile  affords  ready  means  of  escape. 

Tliis  coTirt  has  held  that  an  accident  suf- 
fered by  an  employ^  wbile  riding  in  an  au- 
tomobile to  reach  the  place  of  his  employ- 
ment Is  compensable,  and  tbe  only  question 
Is  whether  or  not  tbe  danger  of  assault  for 
the  purpose  of  robbery  la  as  generally  recog- 
nized as  is  the  danger  from  collision,  or  oth- 
er accidental  injuries  to  automobiles  and 
their  occupants.  If  not  as  evident,  is  tbe 
danger  so  evident  as  to  make  it  fairly  a  risk 
of  trarellng  on  the  highway? 

13iat  such  travel  Is  subject  to  the  danger 
nt  awault  for  the  puxpose  ct  robber  Is  not 


to  be  denied  In  view  of  the  fi^uent  reports 
of  such  assaults. 

[2]  Many  of  the  cases  cited  are  extremely 
liberal  in  applying  these  compensation  laws 
to  injuries  of  this  general  class.  Some  of 
them  have  gone  so  far  as  practically  to  elim- 
inate the  question  whether  or  not  the  injury 
grew  oat  of  the  employment,  making  It  suffi- 
cient that  it  was  suffered  in  the  course  of 
the  employment  We  do  not  ffeel  at  liberty 
to  go  that  far  and  practically  to  amend  the 
law,  and  we  are  not  required  to  do  so  in  this 
case.  There  is  ample  authority  for  holding 
that  an  Injury  Inflicted  In  an  attempt  to  rob 
an  employ^,  while  in  tbe  course  of  tals  em- 
ployment, is  compenisable  as  arising  out  oC 
such  employment 

The  case  of  Mechanics*  Furniture  Co. 
Industrial  Board,  281  lU.  830,  117  N.  B.  986, 
involved  a  claim  for  the  death  of  a  watch' 
man  who  was  killed  on  his  employer's  prop- 
erty. There  was  no  evidence  as  to  the  pur- 
pose of  the  UUing.  Hie  Industrial  Board 
found  from  the  circumstances  of  the  case 
that  the  man  bad  beai  killed  In  defense  of 
his  employer's  property,  and  aa  a  rendt  of 
an  attempt  to  rob. 

The  court  held  that  the  Inferences  drawn 
by  the  Board  were  justified,  and  that  tb« 
killing  was  in  the  course  of  ukd  grew  ovt  of 
the  deceased's  employment 

In  Spang  v.  Broadway  Brewing  St  Malting 
Co.,  182  App.  Dlv.  443,  160  N.  Y.  Soppw  874, 
It  is  held  that  an  tfnploye  of  a  brewing  com- 
pany, who  was  killed  while  on  a  coUecting 
trip,  the  killing  resulting  from  an  attempt 
to  rob,  was  killed  In  the  course  of  his  em- 
ployment, and  Uiat  the  killing  grew  oat  of 
bis  employment   The  court  said: 

"^e  fact  that  the  death  of  Spang  was  in- 
tentionally  caased  does  not  defeat  the  daim. 
He  was  killed  as  an  Incident  of  bis  employ- 
ment, becaase  he  had  In  his  possession  money 
belonging  to  his  employer,  wliich  It  was  the 
purpose  of  bis  slayer  to  felonionsly  appropriate. 
An  injury  caused  deltberstely  and  wilifully  by 
a  tUrd  party  may  l>e  an  'accidental  injury,* 
within  the  meaning  of  the  act  from  the  view- 
point of  the  employer  and  tlw  employti^— dt- 
Ing  a  number  of  eases. 

That  case  would  seem  to  l>e  In  point  here. 

It  being  established  that  Parks  was  killed 
in  order  that  his  assailant  might  obtain  hla 
employer's  automobile  in  which  Parks  was 
riding  on  his  master's  business,  we  are  of  the 
<^lnion  that  the  Commission  was  justified  in 
awarding  compensation  to  the  claimant 

The  judgmmt  is  accordingly  reversed,  with 
directions  to  enter  jadgmoit  affirming  the 
award  made  by  the  commlsslwL 

ALLBN  and  WHITFORD,  JJ.,  concnr, 
DBNISON  and  BDRKB,  JJ.,  dtasent 
8001T,  O,      not  partidpatlng. 
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CHINa  WING  T.  SOUTHERN  PAC.  OO. 


(SI  Cal.  App.  6M) 

CHING  WING  V.  SOUTHERN  PAC.  CO.  e«  aL 

(CW.  3885.)  . 

(Diatrict  Court  of  Appeal,  Second  District,  Di- 
TiBion  1,  Galifomia.  May  2,  1022.  Heariaf 
Denied  by  Supreme  Oonrt'June  20,  1022.) 

1.  Rallnnds  ^350(7)— Qneatloa  of  primary 
■egllBenee  In  not  keeping  leokoirt  for  pedea- 
triaa  held  for  Jary. 

Id  an  action  for  death  of  pedeatrian  struck 
by  a  train  wliile  lyins  on  track  at  a  croesiog  aft- 
er haTins  been  stunned  by  an  automobile,  in 
vhich  it  was  daimed  that  the  employees  of 
the  railroad  were  negligent  in  not  keeping  a 
proper  lookoa^  evidence  hel4  to  warrant  sub- 
mlaaion  of  the  qneetion  of  primary  negligence, 
aa  against  the  eontendon  that  the  only  Issue 
in  the  case  was  the  qnestion  of  the  liability  of 
the  railroad  under  the  last  dear*  diance  doc- 
ttine. 

2.  Rdlroada  «sa34e(9)  ■—  Burdea  of  provlag 
eaatrllMtory  negHomM  m  defOBdant. 

In  action  for  death  of  pedestrian  stmck  by 
train  while  lying  on  track  at  a  crossing  after 
harinr  been  stunned  hj  an  antomoUle,  the 
harden  of  proving  contributory  negUgoiee  waa 
Ml  the  defendants. 

9,  Nefllgenco  ^983— ^'taat  otaar  ohaaoe^  doo< 

triM  atated. 
The  *^st  dear  chance^  doctrine  necessa- 
rily presupposes  a  condition  where  the  injured 
party  has,  by  bis  own  negUgence,  placed  him- 
aeU  in  a  position  of  danger,  and  where  the 
psrty  caaaing  hia  Injariea,  in  addition  to  what- 
ever primary  act  of  negligence  may  be  charge- 
able agaiDst  him,  after  perceiving  the  danger- 
ous situation  of  the  injured  party,  acts  with 
farther  negligence  and  injury  reanlts. 

(Ed.  Note.— For  other  deflnidons,  liCe  Words 
and  Pbraaes.  First  and  Second  Series,  Last 
dear  Chance.] 

4,  Railroads  «=3338  —  Last  ttw  obuos  doiH 
triao  held  iRapplloable. 
In  an  action  for  death  of  a  pedestrian 
struck  by  train  at  a  crossing  after  an  automo- 
bile threw  him  to  the  track,  held,  that  last 
dear  diance  doctrine  was  inaj^licable. 

Appeal  from  Superior  Court.  Los  Angeles 
Comity;  L.  H.  Valentine,  Judge. 

Action  1)7  Chlng  Wbig.  as  tbe  administra- 
tor «C  tbe  estate  of  Wong  On  King,  against 
the  Southern  Pacific  Company,  a  corpora- 
tion, and  otfaras.  Jndgmrat  for  lOaintlfl, 
and  defendants  a^teal.  Affirmed. 

W.  L  Gilbert,  of  Loe  Angeles,  for  appel- 
lants. 

Harry  M.  Irwin  and  Waldo  M.  Tork,  both 
of  Los  Angeles,  for  respondent 

JABfES,  J.  Plaintiff,  having  alleged  In 
his  complaint  that  defendants,  by  acts  of 
negligence,  caused  the  death  of  his  intestate 
Wong  On  King,  was  awarded  damages  In 
Uw  som  of  17,600  by  a  jury.  Judgment  to\- 


<SOT  P.) 

lowed  accordingly,  and  defendants  have  ap- 
pealed. 

On  June  SO,  1916,  Wong  On  King  was 
crossing  Alameda  street  In  the  city  of  Los 
Angeles  when  an  automobile  collided  with 
him,  causing  bim  to  fall  across  the  trade  of 
the  defendant  Southern  Pacific  Company. 
He  was  apparently  stunned  by  the  fall  and, 
while  lying  on  tbe. track,  his  legs  were-crush- 
ed  by  the  wheels  of  a  locomotive  tmder. 
This  Injury  caused  his  death.  The  locomo- 
tive of  which  the  tender  was  a  part  was 
owned  by  d^endant  company.  Defendant 
Jordan  was  the  engineer  In  diarge  of  the  lo< 
comotive  and  was  being  assisted  at  the  time 
by  the  defendant  Thome  as  fireman.  It  Is 
the  contention  of  the  appellants  that  tbe 
court  erred  In  tbe  giving  of  a  certain  instrac- 
tlon,  and  In  modifying  another  which  was 
offered  on  t3ie  part  of  the  defendant.  As  to 
the  erroni  complained  of  affecting  tbe  in- 
structions as  given  and  modified,  appellanbl 
Insist  that  under  tbe  evidence  tbe  caso 
should  have  been  submitted  to  the  jury  upon 
one  thewy  only;  that  theory  being  that  a 
situation  was  presented  which  might  make 
applicable  the  doctrine  of  "last  clear 
chance."  It  does  not  appear  to  be  contend- 
ed that,  assumlng'that  the  evidence  disclos- 
ed a  case  whldi  might  authorize  a  recovery 
because  of  the  primary  negltgence  of  the  de- 
fendants, the  instructions  as  given  were  er- 
roneous. The  court  refund  to  instruct  the 
jury  that  the  mle  of  recovery  could  be  un- 
der the  "last  clear  dumce*'  doctrine  only, 
but  gave  an  appropriate  Instruction  setting 
forth  tbat  if  the  Jury  found  that  the  de- 
ceased, while  travding  across  the  street, 
was  exercising  reasonable  care  and  prudence, 
and  tbat  while  so  doing  ttie  loeomotlTe  ct  de- 
fendant cmnpany  was,  through  the  negUgence 
of  the  operators  thereof,  propelled  upon  him, 
causing  his  death,  plaintiff  should  recover. 
In  other  instructions  given  the  "last  chance" 
rule  was  correctly  and  adequately  explain- 
ed and  it  was  left  for  the  jury  to  determine 
whether  the  facts  warranted  Its  application 
in  the  case. 

[1]  A  brief  statement  of  the  evidence,  giv- 
en a  light  most  favorable  to  tbe  plaintiff, 
will  show  tbat  there  was  no  error  in  the  glv'« 
Ing  of  the  instruction  first  referred  to.  At 
about  1:30  o'clock  of  the  day  in  gnestlou 
Wong  On  King  was  at  the  southeast  corner 
of  Marchessault  and  Alameda  streets.  He 
was  proceeding  to  cross  to  the  opposite  side 
of  the  street.  Marchessault  street  enters  Al- 
ameda street  from  the  east.  Upon  Alameda 
street  are  laid  double  tracks  of  the  defend- 
ant corporation.  A  freight  train  of  the  de- 
fendant had  proceeded  northward  along  the 
easterly  track  and  had  cleared  the  street  in- 
tersection when  Wong  On  King  started  to 
cross  Alameda  street  Emerging  firom  Mar- 
chessault street  an  antomobile  proceeded  to 
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cross  Alameda  street  at  the  right  of  and 
near  to  Wong  On  King.  As  the  latter  reach- 
ed the  easterly  track  of  the  railway,  the  au- 
tomobile made  a  sudden  torn  to  the  left  and 
collided  with  Wong  On  King,  knocking  him 
to  the  street,  where  he  lay  with  his  legs 
across  the  easterly  rail  and  his  body  between 
the  two  rails  of  the  track.  The  automobile 
proceeded  to  the  left  and  south  for  some 
yards  or  rods  on  Alameda  street,  where  it 
came  to  a  stop.  The  locomotive  was  follow- 
ing the  freight  train  on  the  easterly  or 
north-bound  track.  This  locomotive  was 
backing  northward,  the  tender  being  In  front. 
It  was  traveling  at  approximately  six  miles 
per  hour,  and,  according  to  the  engineer's  tes- 
timony, maintained  a  distance  of  360  to  400 
feet  from  the  rear  of  the  receding  freight 
train.  Alameda  street  was  straight  for  at 
least  a  number  of  blocks  south  from  thp 
point  of  the  accident.'  At  the  time  of  the 
happening  of  the  latter  there  was  consider- 
able traffic  of  vehicles  along  Its  paved  sur- 
face. It  did  not  appear  in  evidence  that  any 
of  this  traffic  came  between  the  engine  and 
the  fallen  Chinaman  from  the  moment  that 
ttie  automobile  threw  the  man  to  the  street 
up  to  the  time  that  the  wheels  of  the  tender 
ran  over  his  limbs.  An  eyewitness  stated 
that  when  Wong  On  King  started  to  cross 
the  street  the  witness  saw  the  engine  ap- 
proaching from  the  south  at  a  point  at  about 
Jeannette  street,  which  was  shown  to  be  345 
feet  away  from  Marcbessanlt.  As  the  en- 
gine approached  the  fallen  man,  several  per- 
sons attempted  to  attract  the  attention  of 
the  operatives  on  the  locomotive,  and  Anal- 
ly the  call  of  a  truckman  did  reach  the  ear 
of  tbe  fireman,  who  in  tarn  signaled  the  en- 
gineer and  the  engine  was  brought  to  a 
standstill — not,  however,  until  some  of  the 
wheels  of  the  tender  had  passed  over  tbe 
limbs  of  the  Chinaman.  The  body  of  the 
tender  of  tbe  locomotive  was  14  feet  high, 
8  feet  wide,  and  87  feet  and  7  Inches  long. 
The  sides  of  tbe  engine  cab  were  not  so  wide 
as  the  tender,  but  the  engineer  and  fireman, 
by  projecting  thetr  heads  in  the  customary 
manner  through  the  windows  of  the  cab, 
could  bring  their  eyes  a  few  inches  outside 
the  lines  of  the  tender — as  the  fireman  stat- 
ed, "maybe  one  or  two  Inches."  They  conid 
not  see  over  the  top  of  the  tender.  At  the 
time  In  question  the  fireman  and  engineer 
were  In  their  accustomed  places,  the  fire- 
man being  on  the  right  side  of  the  cab  as 
the  engine  proceeded  backward,  and  the  eu- 
glneer  on  the  left.  The  fireman  stated  that, 
looking  up  the  tracft  in  the  direction  they 
were  going,  he  could  see  the  east  rail  there- 
of from  a  point  abont  26  feet  ahead  of  the 
tender;  Uist  he  could  not  see  the  west  rail 
nearer  than  a  point  between  150  and  200 
teet  awB7'  The  engineer  testified  similarly. 


but  stated  that  from  his  side  he  had  a  clear 
view  of  the  westerly  track  except  for  a  dis- 
tance of  about  36  feet  Immediately  ahead 
uf  the  tender,  but  that  he  could  not  see  any 
part  of  the  easterly  track  nearer  than  a 
point  150  feet  away.  Both  of  the  operatives 
were  charged  by  Instructions  from  their  em- 
ployer to  keep  a  sharp  lookout  ahead,  and  It 
does  not  appear  that  attention  to  any  other 
necessary  duties  prevented  them  from  so 
doing  at  the  time  In  question.  Tbe  fireman 
stated  that  he  observed  tbe  automobile  in 
question  cross  the  tracks  when  it  was  120 
feet  away  from  the  tender  of  the  locomotive. 
He  did  not  explain  why  In  such  circumstanc- 
es he  failed  to  observe  the  prostrate  China- 
man lying  upon  tbe  easterly  rail  after  the 
automobile  crossed.  By  the  testimony  of 
some  of  the*  plalntlfTs  witnesses,  the  Jury 
might  well  have  Inferred  that  the  locomo- 
tive was  farther  than  120  feet  away  from 
tbe  corner  of  Marchessault  and  Alameda 
streets  when  the  automobile  struck  Wong  On 
King. 

[2-4]  It  Is  not  disputed  by  atH>eUants  as  • 
correct  rule  of  law  that,  If  the  Chinaman 
was  in  no  wise  negligent  In  crossing  the 
street  at  that  time  and  place,  the  neglig«ice 
of  any  third  person,  having  no  privity  witb 
him  In  the  act,  could  not  be  used  to  establish 
the  defense  of  contributory  negligence.  Tha 
burden  was  uiwn  the  defendants  to  show 
that  Wong  On  King  was  gnllty  of  aome  act 
of  conbrlbntory  negligence.  The  eridence 
failed  to  dlwdose  any  sach  negligence.  The 
evidence  did  show  a  case  where  the  jnry  was 
altogether  justified  In  concluding  that  the 
operattvea  on  the  locomotive  did  not  use  rea- 
sonable care  In  observing  tbe  track  ahead 
of  them.  Where  the  rule  of  "last  clear 
chance"  applies.  It  necessarily  presupposes  a 
condition  where  the  party  Injured  has.  by 
his  own  negligence,  placed  himself  in  a  situ- 
ation of  danger,  and  where  the  party  caus- 
ing his  Injuries,  In  addition  to  whatever 
primary  act  of  negligence  may  be  charge- 
able against  him,  and  after  perceiving  the 
dangerous  situation  of  the  first  party,  acts 
with  further  negligence  and  Injury  results. 
The  evidence  does  not  seem  to  disclose  a 
case  where  the  doctrine  of  last  chance  was 
applicable  at  all;  either  the  operatives  of 
the  locomotive  were  negligent  and  responsi- 
ble, or  the  acddent  was  the  inevitable  re- 
sult of  circumstances  for  which  no  such  re- 
sponsibility would  exist.  The  giving  of  th« 
instruction  complained  of,  therefore,  did  not 
constitute  error.  For  like  reasons  the  trial 
judge  did  not  err  In  modifying  as  he  did  tbe 
instruction  offered  by  the  appetlanta. 

The  judgment  la  affiimed. 

We  concur:  OONRBT,  P.  J.;  SHAW,  3, 
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(District  Court  of  Appeal,  Third  District, 
Gslifonda.    April  24.  1922.) 


I.  Indictment  and  Information  ®s>l  (7— diarpc 
oonstrued  to  ba  of  ooaduoting  business  at  un- 
llBOMod  place. 

Complaint  for  Tiolation  of  Yolo  county  or- 
dinance No.  72,  held  to  charge,  not  conducting 
place  of  busuiesa  for  eelllag  liquor  ivitliout 
procorinff  the  necMsary  lieenaei  but  conducting 
it  at  a  place  other  than  one  of  the  ten  which 
under  the  ordinance  could  be  licensed. 

1.  Intoxfeatlne  liquors  ^=»I3,  132— Conelstent 
state  legislation  not  repealed  by  Elghteentb 
Amendment  and  Volstead  Act. 

The  Eighteenth  Amendment  and  the  Vol- 
stead Act,  while  superseding  the  license  fea- 
turtis  of  state  and  county  enactments,  do  not 
repeal  the  features  thereof  not  inconsistent 
with  them. 

8.  Intoxicating  llqnora  «=»t3,  132— County  or- 
dinances held  not  wholly  regulatory  as  re- 
gards effect  thereon  of  Eighteenth  Amend- 
ment and  Volstead  Aot. 

Yolo  coxinty  ordinance  No.  72  held  not  to 
bt  wholly  regulatory,  and  so  necessarily  wiped 
out  in  toto  by  the  Eighteenth  Amendment  and 
tiie  Volstead  Act,  but  to  be  in  part  prohibitory; 
ft  making  all  but  certain  parts'  of  the  county 
dry  at  all  timea  and  the  remaining  parts  dry 
ocept  on  the  cracnrrence  of  three  things. 

4.  Intoxicating  llqnors  «=»I3— No  assumption 
that  eoun^  ordinance  would  not  have  been 
enaoted  could  the  Eighteenth  Amendment, 
making   Inoperative  license  features,  have 
been  foreseen. 
It  cannot  be  assumed  that  Yolo  county  or- 
Snance  No.  72,  making  dry  most  of  the  coun- 
ty and  the  remainder  dry  except  on  the  con- 
currence of  three  things,  would  not  have  been 
enacted  could  it  liave  been  foreseen  that  its 
license  provisions  would  be  rendered  inopera- 
tire  by  the  Eighteenth  Amendment;    so  the 
entire  ordinance  cannot  be  held  toM  on  that 
grouad. 

Or^lin&l  habeas  corpus  proceeding  by  Ted- 
dy Fbkmis  for  a  writ  to  be  dlre(^  to  the 
sheriff  of  Yolo  County.  Writ  dlschaived, 
and  petitioner  remanded. 

A.  0.  Huston  and  Harry  L.  Huston,  both 
of  Woodland,  and  S.  W.  Cross,  of  Sacra- 
mento, for  petitioner. 

O.  a  McDonald.  Dist  Atty,,  of  Woodland, 
for  reqMndent 

PBEWHTIT,  Justice  pro  tern.  [1]  Teddy 
Pspims  was  oonrlcted  In  a  Justice'a  oovrt  <hF 
am  crime  nt  TUflattne  ordinance  No.  72  of 
the  county  of  Yolo.  He  will  be  reared  to 
In  ttiis  oi^ion  as  the  petitioner. 

The  cipentiTB  portftms  of  the  oomplatatt 
agalnut  blm  read  as  follows ; 
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"Did  then  and  there  wUlftilly  and  unlawfully 
keep,  conduct  and  establish  a  place  where  alco- 
bolic  liquors  were  sold,  nerved  and  distributed 
and  were  kept  for  the  purpose  of  sale  and  dis- 
tribution, and  the  plaoe  not  being  then  and 
there  a  licensed  place  of  Imineaa  as  provided 
in  ordinance  No.  72  of  said  count?  of  Yolo. 
•   •   • "    (The  itaUcs  are  ours.) 


The  chief  point  urged  in  behalf  of  peti- 
tioner is  that  he  Is  charged  with  condacttng 
a  place  of  business  where  alcoholic  liquors 
are  sold  without  first  procuring  the  necessary 
license.  Much  of  the  argument  and  many 
of  the  authorities  on  the  part  of  petitioner 
are  directed  to  this  point;  but  it  Is  suffi- 
cient to  say  that  he  Is  aot  charged  In  the 
complaint  with  conducting  the  place  of  busi- 
ness in  qaestion  without  procuring  the  nec- 
essary license  so  to  do.  He  Is  diarged  mere- 
ly with  conducting  It  In  a  place  otkar  than 
a  licensed  place. 

To  aiqiweciate  folly  the  Import  of  the 
charge  as  laid  in  the  oom^alnt  it  Is  neces- 
sary to  famine  In  d^all  the  provlsitms  of 
the  ordinance  with  Om  violation  of  which 
petitioner  stands  charged.  Chief  of  these 
is  section  S,  whidb  reads  as  foUows: 

"Sec  8.  From  and  after  tiia  first  day  of  Oc- 
tober 1911,  it  shall  be  unlawful  for  any  person, 
corporation,  firm,  company,  association  or  club, 
within  the  limits  of  the  county  of  Ydo,  to  keep, 
conduct  or  eetaUidi,  as  principal,  agent,  em- 
ployee or  otherwise  any  place  where  akohoUc 
liquors  am  ndd,  nerved  or  distributed  or  are 
kept  for  the  purpose  of  sale  or  distribution,  ex- 
cept at  the  ten  licensed  places  mentioned  and 
described  in  section  one  hereof.  *  *  * »  ■ 

Section  1,  flins  r^6rred  to,  describes  tba 
ten  excepted  idaces.  For  convenience,  we 
have  divided  into  paragraphs  the  provision 
thus  excepting  them.  It  reads  as  follows : 

"  *  •  •  (1)  Except  at  a  fixed  place  of  bual- 

ness  de8Crit>ed  in  this  ordinance, 
"(2)  And  in  the  license  authorizing  the  same, 
"(3)  Duly  issued  to  the  person  conducting  the 

said  businesa'* 

We  employ  the  usual  terms  "wet"  and 

"dry." 

The  ordinance  farther  provides  that  all 
places  in  the  county  other  than  the  said  ten 
excepted  places  are  "dry"  territory,  and 
makes  it  a  mtsdoneanor  to  sell  alcoholic 
Uqnors  cs  to  conduct  a  place  for  Its  sale 
within  them.  Sectlfm  2a  provides  that  a 
license  may  Issue  to  carry  on  business  at 
the  ten  excited  places.  And  a  place  re- 
mains "dry"  until  such  license  Is  Issued. 
Othwwlse  stated,  a  ^aoe  remains  pnAlbl- 
tion  terrlttwy  until  a  llcaue  Is  actually  Is- 
sued to  the  person  who  conducts  a  business 
thereat  In  addition,  of  course,  the  place 
must  be  one  of  the  ten  described  In  the  ordl- 
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Bsnce.  AU  three  of  the  ccmdittmu  set  out 
as  paragraphs  1,  2,  and  8  most  concur  In 
order  to  render  It  "wet"  terrltmy.  And  erm 
then  It  Is  *Vet"  only  In  a  limited  degree.  It 
ts  "wet**  only  as  to  the'  person  who  conducts 
a  place  of  bnshiess  thereat,  and  who  has  a 
license  which  authorizes  the  business,  and 
this  license  must  be  Issued  to  him. 

It  Is  thus  seen  that  the  pleader  mer^y 
negatives  the  fact  that  the  place  stated  In 
the  craaplalnt  Is  tme  <tf  the  ten  excepted 
places.  There  Is  no  Intimation  In  the  com- 
plaint tliat  the  petitioner  Is  charged  with 
tba  offense  of  carrying  on  0ie  business  with- 
out first  procuring  the  necessary  license. 
The  tallage  criticized  describes  the  terri- 
tory, rather  than  the  act  of  the  otTender. 

[2]  The  petitioner  Insists  that  he  could  not 
lawfully  be  charged  with  the  offense  of  fail- 
ure to  procure  the  license  required  by  the 
ordinance,  since  It  ts  conceded  that  the  li- 
cense provisions  are  all  superseded  by  the 
Eighteenth  Amendment  and  the  Volstead  Act, 
and  be  dtes  many  authorities  to  sustain 
this  point.  But  since  he  Is  not  charged  with 
such  failure,  it  would  be  unprofitable  to  ex- 
amine these  authorities  at  length.  It  Is  fur- 
ther conceded  that  this  national  legislation 
does  not  operate  a  repeal  of  county  and  state 
enactments  that  are  not  iuconslstent  there- 
with. If  authM-itles  were  needed  In  sup- 
port of  this  concession,'  reference  may  be 
had  to  In  re  Volpi  (Cal.  App.)  199  Pae.  1090, 
and  People  v.  Capelli  (Cal.  App.)  203  Pac. 
837.  Our  conclusion  that  the  petitioner  is 
not  charged  with  conducting  a  business  with- 
out first  procuring  the  necessary  license  nor 
with  failure  to  procure  a  license  eliminates 
many  questions  pressed  upon  our  attention 
by  his  counsel. 

[3]  The  petitioner  makes  the  further  point 
that  the  ordinance  In  question  is  regulatory 
rather  than  prohibitory,  and  it  Is  argued 
therefrom  that  all  regulatory  provisi(His  are 
necessarily  wiped  out  by  the  Eighteenth 
Amendment  and  the  Volstead  Act 

We  are  assured  that  this  court,  in  the  case 
of  Golden  v.  Justice's  Court,  23  Cal.  App. 
902,  140  Pac.  60.  while  considering  this 
Identical  ordinance,  h^d  It  to  be  regulatory. 
It  is  quite  true  that  the  court  in  that  case 
uses  this  expression:  "The  purpose  of  said 
ordinance  Is  the  regulation  of  the  business 
ct  selling  Into-Icatlng  liquors,"  etc. 

But  the  court  had  no  occasion  to  distin- 
guish between  regulatory  and  prohibitory 
provisions,  and  the  remark  of  the  court  was 
not  addressed  to  audi  distlnctlini.  The  ooart. 
In  that  case,  in  no  manner  negatlTes  the  fact 
that  all  the  comty,  save  the  ten  excepted 
plaoea,  is  "dry"  torltory.  It  Is  «press  au- 
thority to  the  o(mtrary. 

It  would  constitute  a  gross  misreading  of 
the  opinion  to  b<M  that  the  court  meabt 
that  all  portions  of  the  <nrdtnance  are  reg- 
nlatofy,   Oounael  in  their  briefs  assure  ua 


that  only  about  1  per  eeat  ot  the  eaanty 
Is  "wet"  territory  within  the  purview  of  the 
ordinance,  although  all  save  2  or  3  of  the 
40  or  60  paragraphs  in  the  ordinance  deal 
vltb  the  r^ulation  of  the  liquor  traffic  there* 
In. 

[4]  We  are  aifked  to  declare  the  entire  er- 
dinance  void  for  another  rrason.  We  are 
aslEed  to  assume  that  tibe  board  would  not 
have  enacted  the  ordinance  If  It  could  have 
foreseen  that  all  the  license  provisions  would 
be  foidered'  Inopmtlve  by  the  Eaghteentfa 
Amendment  But  this  view  does  not  ai^ear 
to  be  sound.  A  law  or  iwdlhance  may  be 
composed  of  such  interrelated  parts  that  an 
unforeseen  failure  of  one  part  may  Justify 
the  assumption  that,  in  its  mutilated  form, 
it  would  not  have  beeu  nuicted.  But  vre 
find  no  such  case  here.  The  board  of  sapex- 
vlsors  divided  the  county  Into  two  parts— 
about  99  per  cent  "dry"  and  the  remaining 
1  per  cent  provl^onally  "wet"  The  two 
divisions  are  distinct,  and  they  are  in  no 
wise  interdependent  Prohibition  is  neither 
greater  nor  less  In  the  "dry"  territory  by 
reason  of  the  provision  for  license  In  the 
ten  excepted  places.  Conversely,  the  right 
to  licenses  in  the  Ucwse  territory  Is  In  no 
way  depoident  upon  the  fact  that  other  por- 
tions of  the  county  are  "dry".  So  far  aa 
appears  from  the  ordinance  ttseHf,  the  board 
prohibited  the  sale  of  liquors  in  certain  parts 
of  tlie  county,  because,  with  reference  to 
those  parts,  It  so  desired.  If  It  really  de- 
sired that  audi  sales  should  be  prohibited  in 
these  parts,  we  can  indulge  no  Inference  that 
such  dedre  was  In  any  way  d^;nBdent  upon 
the  further  desire  that  licenses  might  be  Is- 
sued In  tea  designated  places.  And  the  fail- 
ure of  Its  Intent  with  references  to  tbeee 
ten  places  in  no  way  argues  that  its  Intent 
with  reference  to  the  larger  [rartlon  of  the 
county  has  failed. 

It  Is  necessary  to  recall.  In  this  connec- 
tion, that  the  entire  county  was  "dry"  the 
moment  the  ordinance  was  adopted,  and  that 
it  so  remained  until  the  three  excepted  con- 
ditlona  ripened  Into  realities.  The  OTdinance 
appears  to  have  been  very  carefully  drawn 
BO  as  to  exclude  any  tnCerence  that  the  ordi- 
nance Itself  created  any  part  of  the  county 
Into  **wet"  territory.  It  was  all  "dry"  at 
all  times  imtil  the  concurrence  of  the  three 
specified  cwditlMiB  converted  It  into  "wet" 
territory.  This  meant  that  It  was  prohibi- 
tion territory,  and  not  merely  that  it  was 
territory  wltUn  whidb  It  waa  made  unlawful 
to  atU  liquors  without  a  Ucau&  Indeed.  w« 
do  not  discover  any  prorislon  In  the  ordi- 
nance vtildi  makes  It  unlawful  to  crainnnoe 
or  carry  on  business  or  to  sell  liquors  with- 
out a  licenae.  It  la  this  that  clearly  di»> 
tlngnishcs  Oiis  case  fr<mi  Oie  Loulalatta 
case  dted  by  comu«l.  Stats  t.  Qnto,  148 
La.  876,  66  South.  9ia 
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In  that  case  the  statute  expressly  prohib- 
ited the  selling  of  liquors  without  a  license. 
It  was  wholly  a  regulatory  statute,  and  the 
court  properly  held  that  there  could  be  no 
Inference  that  the  Legislature  Intended  to 
proTlde  a  penalty  except  for  the  failure  to 
procure  the  proper  license.  In  the  case  at 
bar  we  are  only  Incidentally  concerned  with 
the  effect  of  the  Eighteenth  Amendment  and 
the  Volstead  Act  (41  Stat  305)  In  the  ten 
excepted  places.  In  support  of  the  claim 
that  the  will  of  the  board  of  supervisors 
has  failed  as  to  these  ten  excepted  places, 
we  are  referred  to  Spraigue  7.  Thomps<Hi, 
US  U.  S.  90,  6  Sup.  Ct.  988,  30  L.  Ed.  115. 
Bat  ttiat  case  Is  not  in  point.  In  that  case 
•tbe  state  had  attempted  unlawfuly  to  dis- 
criminate between  ooasters  and  other  ships 
cmnlng  into  her  ports,  permitting  the^  former 
to  enter  without  being  subject  to  pilot's  fees. 
Tlie  court  lield  that  the  purpose  of  the  Leg- 
telatare  bad  failed,  and  that  the  whole  act 
was  void.  It  seems  to  IiaTe  held  in  efFect 
tibat  It  could  not  be  ascertained  whether  the 
IiegUdatnre  (in  Tiew  of  the  unconstitutional- 
ity of  its  effwt)  would  bsve  provided  Qiat 
all  should  come  in.  trea  or  tliat  all  should 
pay  the  proper  faes. 

Commonwealth  t.  Nlc^ersim,  236  Mass. 
281.  128  N.  E.  273,  10  A.  L.  B.  1568,  IS  prac- 
tically Identical  with  the  case  before  us.  In 
that  case  the  statute  provided  for  general 
prcAlbitlon,  except  as  local  option,  throng  a 
vote  of  the  munidpallties,  might  authorize 
a  sale  under  license.  In  the  Tolo  ordinance, 
it  Is  provided  that  the  whole  county  Is  "dry" 
until  the  board,  under  section  2c,  exercises 
it»  option  to  order  the  issue  of  a  license. 
This  limitation  apices  only  to  the  ten  de- 
scribed places.  The  Supreme  Court  of  Mas* 
iadinsetts  In  commenting  on  this  condition 
ssys: 


"As  a  matter  of  atatntory  construction,  the 
pfohibition  is  freneral;  the  license  is  ezceptionaL 
The  latter  is  dependent  upon  the  ^cacy  of  the 
valid  local  vote  and  the  genuine  license.  This 
bdav  the  purpose  and  plan  of  the  statute,  its 
prohibitory  features  are  not  80  dependent  upon 
those  re{Q>ecting  license  as  to  be  swept  away 
when  those  as  to  license  are  stricken  down  by 
dw  ESghteenth  AmradmeuL" 

In  the  light  of  the  foregoing  qnotatlcu.  It 
Bay  be  sBld  that  tba  board  ct  snpervisorB 
ordained  that  the  eatHie  county  should  be 
"Arf*  aare  and  except  as  it,  fnmi  time  to 
time  nlibt  at  its  option  grant  licenses  in 
certain  excited  ^ocea. 

Ttw  ordinance  as  to  U»  pmtion  <^  the 
CDoatjr  Jnvdlved  In  this  proceeding  Is  held 
to  be  valid.  The  writ  1«  discharged,  and  the 
petttiotttt  remanded. 

We  concur  :  PINCH,  P.  J. ;  HART,  J. 
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<67  Cal.  App.  4S8) 

(Cr.  617.) 


(District  Court  of  Appeal,  l^lrd  District 
California.   Aprfl  24,  1922.) 

1.  Indictment  and  Information  ^=3(17— Com- 
plaint oonstrued  to  be  not  for  selling  withoat 
a  lioense,  but  for  selllns  In  dry  territory. 

The  averment  in  the  complaint  for  violation 
of  Tolo  County  Or^ance  No.  72,  |  1«  "the 
defendant  not  then  and  there  having  a  license," 
fteld  intended  to  aid  the  description  of  the 
piece  of  sale  as  "dry^  territory,  and  not  as  a 
charge  of  selling  without  a  license;  the  com- 
plaint clearly  averring  the  sale  of  liquor  at  a 
place  other  than  those  designated  tor  licenses. 

2.  ladlotment  •m4  lafonaatloa  «sbII7— Coa- 
•trnotlon  of  oonplaint  oeatrary  to  pleular's 
•vWent  Intent,  and  renderiag  tta  whole 
neaalnoloMi  to  bs  avoldsd. 

Construction  of  part  of  a  complaint  which 
would  not  only  defeat  the  evident  purpose  of 
the  pleader,  but  render  the  whole  complaint 
meaidogless,  is  to  be  avoided. 

8.  Habeas  eorpas  •«S3>30(2)— Mere  defeota  la 
onmplalot  eaaaot  be  rsoebed  by  It 

Mere  defects  Of  obscttrity  or  ambiguity  fee 
a  complaint  cannot  be  reached  by  habeas  .eor- 
puB,  as  it  cannot  serve  the  purposes  of  a  writ 

of  error. 

Original  habeas  corpus  proceeding  on  be- 
half of  Gust  Pappas  for  a  writ  to  be  directed 
to  the  Sheriff  of  Tolv  County.  Writ  dlscharg* 
ed,  and  petitioner  remanded. 

A.  O.  Hnstoi  and  Harry  h.  Boston,  botb 
of  Woodland,  and  8.  W.  Crosi^  of  Sacramen- 
to,  for  petitioner. 

C  O.  McDonald.  Diat  Atty.,  of  Woodland, 
for  respondent 


PBBWEfTT.  Justice  pro  tem.  TUa  pro- 
ceeding is  identical  with  caae  Na  616-  {Bx 
parte  Teddy  Pappas  (OaL  App.]  207  Pac  483) 
this  day  decided,  save  that'  In  thla  the  com- 
lOaint  cliargea  a  violation  (tf  section  1  of 
the  ordinance  in  queaUou,  while  Teddy  Pap- 
pas was  diarged  with  a  vli^tlon  of  section  8 
there<tf.  Gust  Paulas  did  not  In  peram 
tnitiato  thla  proceeding,  but  it  Is  found  oon* 
venlent  to  retfer  to  blin  as  the  petitioner. 
Every  point  Involved  her^  exce^  that  re- 
lating to  the  mere  fbnn  of  the  dwrge.  liaa 
beoi  decided  in  aald  case  No.  616  advevsely 
to  bis  contention. 

Section  1  of  the  ordinance,  nndw  wbldi 
the  diarge  is  laid,  reads  .as  followa: 

"Sec.  1.  From  and  after  the  first  day  of  C>o> 
tober  1911,  It  shall  be  unlawful  for  any  person, 
firm,  corporation,  association  or  dub,  as  prin- 
cipal, agent,  employee  or  otherwise,  within  the 
limits  of  Tolo  county,  to  sdD.  furnish,  di8tribat^ 
deliver  or  give  away  any  alcoholic  liquors  in 
any  quantity,  except  at  a  fixed  place  of  busi- 
ness designated  in  thia  ordinanoe  and  in  the  U- 
eenae  authorizing  the  same  duly  issued  to  the 
person  conducting  the  said  business,  in  the 
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maaner  hereinafter  described."  (The  italica  are 
onra.) 

The  complaint  against  the  peUtloner,  the 
material  portlfms  of  wblcb  we  quote,  dcfes 
not  contain  the  subdivisions  into  paragraphs. 
These  are  here  designated  by  nambers  for 
convenience  in  reference.  Bald  material  por- 
tions read  as  follows: 

''Did  then  and  there  willfully  and  anlavfnlly 
Bell,  furnish,  distribute,  deliver  and  give  away 
alcoholic  liquora  within  the  limits  of  said  Yolo 
county  and 

"(1)  The  said  place  where  the  defendant  sold, 
furnished,  distributed,  delivered  and  gave  away 
said  alcoholic  liQuors  then  and  there  not  being 
a  fixed  place  of  business  designated  in  ordinance 
No.  72  of  Yolo  county ;  and 

"(^  The  said  place  where  the  said  defendant 
sold,  distributed,  delivered  and  gave  away  said 
alccAolic  liquors  not  being  then  and  there  a  li- 
eensed  place  at  business  for  selling,  famishing, 
distributing,  delivering  and  giving  away  said 
alcoholic  liquors  as  provided  in  said  ordinance 
No.  72  of  Yolo  county;  and 

"(3)  Said  defendant  not  thtn  and  there  having 
a  license  to  sell,  furnish,  distribute,  deliver  or 
live  away  alcoholic  liquors  as  provided  in  said 
ordinance  No.  72." 

[1]  Petitioner  Insists  that  he  Is  <diarged  in 
the' third  paragraph  of  Uie  comidalnt  with 
selling  liquors  without  having  theretofore 
procured  a  license  so  to  do.  It  is  conceded 
that  he  could  not,  ^ce,  the  passage  of  the 
Volstead  Act,  procure  audi  a  license,  and  be 
argues  therefrom  that  be  is  charged  with  an 
impossible  crime.  He  would  bave  us  read  the 
complaint  as  though  it  contained  only  the 
following  allegation: 

"Th9  defendant  sold  Uquiws  within  the  limits 
of  Yolo  county  not  thm  and  there  having  a  li- 
cense so  to  do." 

For  the  sake  of  brevity,  we  will  use  the 
popular  terms  "wet"  and  "dry.**  It  becomes 
necessary  to  examine  Uie  several  conditions 
specified  In  the  ordinance  which  constitute 
prerequisites  to  the  right  to  sell  liquors  In 
the  ten.  ^cepted  ^acea.  The  ordinance  di- 
vides the  county  Into  two  classes  of  tenrltory: 
(1)  The  ten  excepted  places  within  which  liq- 
uors could  under  obtain  circumstances  be 
sold ;  (2)  the  entire  remaining  portion  of  the 
county,  stated  to  be  more  than  nine-tenths 
of  the  county.  This  remaining  portion  wu, 
under  the  ordinance  and  yet  Is,  "dry." 

Bat  these  ten  excepted  idaces  are  not  nn- 
oondltionally  "wet" ;  and  this  fact  explains 
the  necessi^  for  the  several  auctions  des- 
ignated In  the  complaint  as  paragraphs  1,  2, 
and  8.  Under  the  terms  of  the  ordinance  the 
"dry"  territory  comprises  aU  the  county  that 
la  not  "wet"  The  "wet"  territory  Is  not  al- 
ways  "wet"  It  Is  in  the  one  class  or  the 
other  according  as  the  conditions  specified 
Is  the  omnidalnt  as  said  paragraphs  1,  2,  and 
8  do  or  do  not  exist.  A  place  may  be  "wet" 
territory  to-day  and  prohlbitlw  territory  to- 
mmrow.  In  wder  to  constitute  "wet"  terri- 


tory the  three  following  conditions  must  con- 
cur :  (1)  A  fixed  place  of  business  designated 
in  the  ordinance ;  (2)  and  also  designated  in 
the  license  authorizing  it ;  (3)  and  the  license 
must  have  been  Issued  to  the  person  conduct- 
ing the  business. 

A  complaint  attempting  to  describe  "dry" 
territory  might  be  sufficient  If  it  pleaded  the 
nonexistence  of  any  one  of  said  three  condi- 
tions, since  all  three  must  concur.  A  com- 
plaint alleging  that  the  place  was  one  for 
which  no  license  had  been  Issued  to  the  per- 
son conducting  a  business  thereat  would 
have  described  "dry"  territory — the  allega- 
tion describing  not  the  person,  but  the  place. 
No  less  does  It  charge  a  crime  because  It  sets 
out  the  absence  of  all  three  of  the  necessary 
conditions,  all  of  whldi  must  concur  to  con- 
stitute "wet"  territory.  The  complaint  does 
not  charge  the  petitioner  with  carrying  on  a 
business  at  all;  hence  the  impossibility  of 
charging  him  with  carrying  it  on  without 
first  procuring  the  necessary  license.  The 
ordinance  do^  not  provide  for  a  license  to 
sell  or  give  away  liquors  In  general,  but  only 
for  a  license  to  sell  or  give  them  away  at 
one  of  ten  specifically  described  places.  ▲ 
party  could  not  have  procured  a  license  to 
sell  or  give  away  liquors  at  one  of  the  ten 
excepted  places  save  and  except  that  he  was 
the  person  who  was  carrying  on  the  bnslneas 
thereat 

But  the  matter  may  be  viewed  from  anoth- 
er angle.  C<n)cedlng  that  a  close  reading  of 
the  allegation  "the  defendant  not  then  and 
there  having  a  license"  would,  if  standing 
alone,  warrant  Qie  claim  of  petitioner  that  h* 
Is  charged  with  a  failure  to  procure  the  prop* 
er  license,  still  the  entire  complaint  must  be 
examined,  and  it  must  be  Interpreted  in  the 
light  of  all  of  its  allegatlona.  It  Is  clearly 
averred  that  the  petitioner  sold  liquors  In 
Yolo  county  at  a  place  not  designated  as  one 
of  the  ten  excepted  places.  O^is,  of  neces- 
sity, describes  the  place  as  "dry"  territory. 
No  more  nor  iMs  does  It  describe  it  as  "dry" 
territory,  because  tt  further  avers  that  the 
place  was  not  a  licensed  place  ckC  business; 
and  no  more  nor  less  does  It  so  desolbe  be- 
cause It  further  avers  that  the  petitioner  did 
not  then  and  there  have  a  license.  It  seems 
to  follow,  therefore,  that  the  pleader  cannot 
have  Intended  to  diar^  the  petitioner  with 
failure  to  ivocure  a  licmse,  sliuie  soch  lUl- 
txn,  because  It  Is  shown  that  the  place  was 
not  a  fixed  place  of  business,  is  not  Inhibited 
in  the  ordinance.  Btven  in  the  i>re-Vf^tead 
days,  it  wotfld  not  have  charged  the  crime  at 
failure  to  procure  a  proper  license,  It  doea 
not  do  so  now. 

[I]  It  Is  Oierefbre  not  only  possiMe,  but  In- 
evitable, that  we  read  the  averment  "the 
defendant  not  Oua  and  there  having  a  li- 
cense* OS  being  Intended  to  aid  the  desert 
tlon  of  t3ie  Edace  as  "dry"  toritory.  !niecoa:- 
struction  contended  for  by  the  petitioner 
would  not  only  defeat  tb»  evident  object  «< 
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tbe  pleader,  but  would  render  the  whole  com- 
plaint meftDingless.  Soch  constmctloiu  are 
to  be  aTOlded.  In  re  MlttOiell.  120  Cal.  384. 
S2  pac  790;  Golden  t.  Justlue'a  Court;  23 
Cal.  App.  778.  140  Pac.  49. 

[3]  At  most,  the  allegation  of  wlii<A  the 
petitioner  complains  la  a  mere  obscurity  or 
ambiguity,  and  It  is  well  settled  that  the 
writ  of  habeas  corpna  cannot  be  made  to 
serve  the  purposes  of  a  writ  of  error.  Mere 
defects  Id  a  complaint  cannot  thus  be  reach- 
ed, Ei  parte  WiUlams,  121  Cal.  328,  53  Pac. 
706;  In  re  Avdalas.  10  Cal.  App.  507,  102 
Pac.  674. 

Tbe  writ  la  discharged  and  the  petitioner 
remanded. 

We  concur:  FINCH,  P.  J.;  HART,  J. 


(GT  CaL  App.  4») 

BRISCOE  V.  GUARANTY  MORTGAGE  CO. 
■t  «l.   <Clv.  4209.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 1.  California.   April  28.  1922.) 

1.  Venae  <t=»4l— One  nonresident  defendant 
oannot  diange  venue  without  showing  non- 
resldeace  of  all  defendanfa. 

Under  Code  Civ.  Proc.  }  395,  a  nonresident 
defendant  in -a  personal  action  in  wliich  there 
arc  several  defendants  cannot  have  tbe  place 
of  teial  duinged  to  the  county  of  his  residence 
wlthont  showing  that  none  of  the  other  defend- 
watB  are  reridents  of  the  connty  in  which  tbe 
action  was  bron^t. 

2.  Venae  «S922 (3)— Holder  of  aote  is  neces- 
sary party  to  salt  to  eancel  It  for  frand. 

In  a  suit  to  rescind  a-  purchase  of  corpo- 
rate stock  for  fraud,  and  to  cancel  a  note  given 
in  payment  for  tbe  stock,  brought  against  the 
pa;ee  of  the  note  and  the  subseqnent  holder, 
tie  l:older  of  the  note  Is  a  necessary  party,  so 
that  the  venae  cannot  be  changed  to  the  county 
of  the  corporation's  residence  without  a  ahow- 
iaf  that  tbe  holder  is  a  nonresident  of  the 
county  where  the  action  ^as  brought 

8.  Canceliatlon  of  Instruments  €=»37(6)— Con- 
plalst  need  not  allege  subsequent  holder  of 
note  was  party  to  fraud. 

In  a  suit  to  cancel  a  negotiable  instmment 
for  fraud,  brought  against  the  payee  and  tbe 
■obsequent  bolder,  tbe  complaint  was  not  de- 
fective as  respects  the  subsequent  holder  in 
that  it  did  not  allege  that  he  was  a  party  to 
the  payee's  frand.  in  view  of  Ctv.  Code,  S  3136, 
as  added  by  St.  1917.  p.  1541,  as  to  defective 
title;  and  section  3140  providing  that,  when 
the  title  of  any  peraon  who  negotiated  tbe  in- 
strament  was  d^ective,  the  burden  is  on  tbe 
holder  to  prove  be  was  an  innocent  holder. 

Appeal  from  Superior  Court,  E^eano  Ooon- 
ty ;  D.  M.  Caabin,  Judge. 

Action  by  J.  J.  Briscoe  against  the  Guar- 
anty Mortgage  Company  and  another.  From 
an  ^rder  denying  tbe  motion  of  the  named 
defendant  for  a  change  of  venae,  that  de- 
fendant appeals.  Affirmed. 


Leo  J.  McEaemey,  at  San  I^andaco,  for 
ai^llant. 

George  Cosgrave,  of  Fresno,  for  respond- 
ent. 

KNIGHT,  Justice  pro  tem.  This  is  an  ap- 
jteal  by  defraidant  Guaranty  Mortgage  Com- 
pany, a  corporation,  from  an  order  denying 
its  motion  for  a  change  of  place  at  trial  from 
Fresno  county  to  the  and  county  ot 
San  Francisco.  The  motion  was  based  upon 
the  grounds  that  the  city  and  county  of  San 
Francisco  at  the  time  of  the  otnnniaicement 
ot  the  action  was  the  residettee  of  the  de- 
fmdant  Guaranty  Mortgage  Company,  and 
that  the  causes  of  action  sued  upon  accrued 
in  said  dty  and  county  of  San  BYandsco. 

Tbe  RcUon  is  one  to  resdnd  an  agreemoit 
to  purdiaee  corporate  stock  upon  the  ground 
of  fraud,  and  upon  the  ground  tbat  the  agree-- 
ment  to  purdiaae  said  stock  was  iwocured 
in  violation  of  the  so-called  "Corporate  8e- 
coritles  Act**  (Bt  1917.  pi  67^  of  the  state 
of  Oalifomia,  and  to  cancel  two  promissory 
notes,  one  for  ttie  principal  sum  of  $6,500^ 
and  the  other  for  the  lulnctpal  stun  of  $8^600, 
glToi  by  plaintiff  In  paymmt  of  the  purchase 
price  of  aaid  stotdL  It  la  alleged  in  the  com- 
plaint that  the  note  for  the  aum  of  $3,000 
waa  assigned  by  said  d^wdant  Guaranty 
Mortgage  Company  to  the  d^iendant  B.  J. 
Sheagren,  and  that  tbe  lattor  was  at  the 
time  of  0ie  commencement  of  the  action  tbe 
owner  and  hoId»  thereof.  The  prayw  of 
the  complaint  is  that  the  agreement  for  the 
purdiase  of  said  stock  be  canceled,  that  de- 
foidant  Sheagren  be  required  to  dellvw  up 
said  note  for  $3,500.  and  that  tbe  defendant' 
Guaranty  Mortgage  Company  be  required  to 
delivw  up  said  note  for  $6,600,  and  that  both 
of  said  notes  be  thereupon  canceled,  and  that 
plaintltC  have  such  other  and  further  rell^ 
as  to  the  court  may  seem  meet  and  agreeable 
to  eqatty. 

[1]  The  defendant  Sheagroi  did  not  Join 
in  the  action  for  the  change  of  place  of  trial, 
and  there  was  no  proof  oBFered  on  the  hear- 
ing of  said  motion  to  show  that  he  was  not  a 
resident  of  Fresno  county.  Under  such  cir- 
cumstances .the  motion  was  iwoperly  doiled. 
The  rule  aiv^icable  here  la  stated  In  Donohoe 
T.  Wooster,  168  CaL  U4,  124  Pac.  730.  as 
follows: 

"Wbere  .there  are  severiU  defendants  In  a 
personal  action,  a  nonrerident  defendant,  mov- 
ing alone,  is  not  entitled  to  have  tbe  place  of 
trial  dianged  to  tbe  coanty  of  bis  residence  in 
tbe  sbsence  of  a  showing  that  none  of  tbe  other 
defendants  are  residents  of  tbe  county  in  which 
tbe  action  was  brought.  (Code  Oiv.  Proc.  | 
396;  Heame  v.  De  Young,  111  Cal.  371  (43 
Pac.  1106] ;  Quint  v.  Dimond.  136  Cal.  572  [91 
Pac  1034];  County  of  Modoc  v.  Madden.  136 
Cal.  134  [68  Pac.  491]:  SuIUvan  t.  Lnsk,  7 
Cal.  App.  186  [04  Pac  dl].)" 

[2]  Appellant  mdeaTors  to  escape  the  tf- 
fect  of  tbe  rule  above  stated  by  claiming 
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that  tbe  defendant  Sheagren  Is  not  a  nec- 
essary party  to  the  action,  and  that  the 
complaint  falls  to  state  a  cause  of  action 
af^alnst:  'blm,  in  that  it  contains  no  allega- 
tion that  Sheagren  was  a  party  to  the  al- 
lied fraudi  or  bad  notice  or  knowledge 
thereof. 

This  contention  cannot  be  snstained.  It 
Is  alleged  In  the  complaint  that  Sheagren  la 
the  holder  'of  one  of  said  pnnnissory  notes 
which  plaintiff  by  this  action  seeks  to  have 
canceled,  which  of  Itself  Is  sufficient  ground 
for  making  him  a  party  defendant.  It  would 
be  impossible  to  obtain  a  valid  Judgment  for 
the  cancellation  of  said  note  without  making 
him  a  party  defendant,  and,  In  order  to  state 
a  cause  of  action  against  him,  it  was  not 
necessary  to  allege  that  he  was  a  party  to 
the  fraud  or  had  knowledge  thereof. 

[I]  Section  8136  of  the  Glrtt  Code,  as  add- 
ed by  St.  1917,  p.  1541.  provides  that  the 
title  of  a  person  who  negotiates  an  Instru- 
ment  is  defective  when  he  obtains  the 
Instrument  under  sudi  drcumstances  as 
amount  to  fraud,  and  sectton  8140  of  the 
same  Code  prorldei  that— 

"When  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  was  defec- 
tive, the  harden  is  on  the  holder  to  prove  that 
he  or  some  person  under  whom  he  daints  ae> 
qoired  Ui«  title  as  holder  In  due  coDrse." 

Inasmuch  as  It  la  alleged  in  the  complaint 
that  the  title  of  the  defraidant  Guaranty 
Mortgage  Company,  who  negotiated  the  In- 
■tmmrat,  was  defective  on  acconnt  of  the 
alleged  fraud,  the  bardoi  therefore  rests 
with  the  d^endant  Sheagren,  as  assignee^ 
to  show,  and  (or  that  purpose  to  affirmative- 
ly allege  as  a  defense,  that  he  Is  a  holder  in 
due  course.  The  case  of  Rhode  v.  Dock-He^, 
184  Cal.  367,  1»4  Pac.  11,  129  A.  L.  R.  437, 
relied  upon  by  appellant.  Is  not  in  point  here, 
for  the  reason  that  tb^e  the  action  was  one 
to  recover  unpaid  balances  due  on  the  sub- 
scription for  corporate  stock,  and  did  not 
involve  a  negotiable  Instrument.  Tbe  rule 
declared  by  section  3140  of  the  Civil  Code 
api^M  peculiarly  to  negotiable  instruments. 

Tbe  order  ai^>ealed  from  Is  affirmed. 

We  concor;  TYtiBB,  P.  J.;  K&KRI- 
OAN,  J. 


tn  Cal.  App.  ecu 

HOPKINS  V.  PALO  VERDE  MUT.  WATER 
CO.    (CIV.  3901.) 

(District  Court  of  Appeal,  Second  District. 
Division  1,  Oalifomia.    Ha^  4,  1922.) 

Waters  aid  water  oonrses  «3b263— Evideaoa 
held  to  show  landowaer  sot  eatitlod  to  dan> 
ages  for  failure  of  water  oonpaay  to  fMrsUh 
water. 

In  an  action  against  a  water  company  for 
damages  (or  failure  to  furnish  water,  evidence 


(Cal. 

held  to  warrant  finding  that  plaintiff  was  not 
denied  water,  and  that  failare  to  receive  it 
was  occasioned  by  her  own  fault  in  not  proper* 
ly  applying  therefor. 

Appeal  from  Superior  Court,  Blverstde 
County;  George  H.  Cabanlss,  Judge. 

Action  by  Volene  Teguer  Hopkins  against 
the  Palo  Verde  Mutual  Water  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals Affirmed. 

D.  B.  Chapln  and  Paul  Blackwood,  botb 
of  Los  Angeles,  tot  appellant 

I.  W.  Stewart,  of  Oxnard.  and  Arvln  B. 
Shaw,  Jr.,  <a  Loa  Alleles,  for  reecwndent 

JAMBS.  J;  Plalntur  l»wugbt  tbla  action 
to  recover  damages  (Or  Qa  alleged  refnaal 
of  the  defendant  to  furnish  water  wltb  which 
to  irrigate  certain  arid  land  owned  by  bnr. 
Judgment  was  In  Savor  of  tba  defendant. 
Plaintiff  baa  appealed. 

Prior  to  December,  1018,  plaintiff  became 
IMSEessed  of  coni^deraUe  acreage  of  land  In 
Blveralde  county,  which  was  contiguous  to. 
tbe  canal  of  tbe  defendant  corporation.  The 
latter  was  a  mutual  water  company,  and 
plaintiff,  desiring  to  become  a  member  there- 
of in  order  to  obtain  water,  arranged  for 
tbe  purchase  of  14S  shares  of  defendant's 
stock.  The  price  of  this  stock  exceeded  the 
sum  of  ^,000.  Plaintiff,  at  the  time  of  the 
purchase,  paid  no  money  on  account,  but  gave 
her  notes  which  were  payable  wltb  interest 
and  gave  a  mortgage  on  her  land  to  secure 
the  payment  thereof.  She  also,  under  the  re* 
qulrement  of  the  company,  deposited  the 
stock  with  the  latter  as  collateral.  By  Jan- 
tury,  1919,  she  owed  the  defendant  the  sum 
of  $550.66,  that  being  the  amount  of  three 
overdue  semiannual  instalments  of  interest 
On  tbe  water  stock  account  At  that  time 
her  land  was  Incumbered  with  three  liens: 
First,  a  trust  deed  securing  the  payment  of 
$7,600 ;  second,  a  mortgage  securing  tbe  pur- 
chase  price  of  the  water  stock;  and,  third, 
a  trust  deed  securing  en  ai^arent  loan  of 
115,000  made  In  favor  of  a  Riverside  bank. 
At  tbe  end  of  the  year  1918  the  Riverside  bank 
was  pressing  the  plaintiff  for  ijayment  of  tbe 
amount  due  it  She  bad  defaulted  In  the  mat- 
ter of  the  payment  of  at  least  one  assessment 
r^ularly  levied  for  maintenance  purposes  by 
the  defendant  water  company  prior  to  tbat 
time.  This  assessment  the  bank  had  paid  in 
order  to  protect  Its  security.  Plaintiff  antici- 
pated a  probable  foredosnre  by  the  bank  and 
In  December,  1918,  removed  a  pumping  plant 
from  the  land  and  placed  it  oa  adjoining 
property.  At  the  time  she  did  this  she  told 
persons  with  whom  she  had  conversations 
that  she  wanted  to  save  the  pumping  jdant 
and  not  allow  the  bank  to  sell  It  with  the 
land.  She  admitted  at  the  trial  that  tbe  reascMi 
giw  for  ranovlng  the  plant  was  as  stated. 
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bat  also  stated  that  it  was  removed  because 
It  needed  a  new  foundation..  So  far  as  appears, 
tbe  new  fonndatlon  was  never  built,  and  It  did 
appear  in  evidence  that  neither  the  pomp, 
nor  any  of  Its  accessories,  was  ever  replaced 
1q  Its  original  location.  She  testified  that 
some  time  in  February  a  suit  was  brought 
on  her  behalf  enjoining  the  bank  from  pro- 
ceeding with  forecloBunre  or  sale  of  the 
property  and  that  she  was  advised  by  her  at- 
torney that  that  suit  would  secure  to  her 
possession  of  tbe  land  for  at  least  another 
year.  Meanwhile  there  were  no  crops  plant- 
ed or  growing  upon  tbe  land  except  20  acres 
<rf  alfalfa ;  none  other  were  grown  or  planted 
at  any  time  prior  to  the  commencement  of 
this  action  or  the  trial  thereof. 

On  January  21, 1919,  the  auditor  of  the  de- 
fendant aent  to  the  plaintiff  a  letter  calling 
fdaintUTs  attratioQ  to  the  fact  that  interest 
money  was  overdue  on  tb»  water  stocA  ac- 
coant  end  gtatlng: 

"As  yonr  accoont  is  over  six  months  In  ar- 
rears, the  board  of  directors  have  instmeted 
«8  to  drat  off  the  water  and  make  no  more 
ddiveries  until  thta  interest  aocount  is  set- 
tled. This  action  will  not  be  taken  if  payment 
is  received  by  w  on  or  before  the  27th  of 
January.** 

It  was  tbe  datm  of  the  plaintiff  that  be- 
canse  of  this  action  of  tbe  company  she  was 
dqiKived  of  the  use  of  tm  land:  that  her 
aUtlfa  crop  failed  for  want  of  water;  all 
to  her  damage  in  a  sum  In  excess  of  $11,000, 
tot  tbe  recovery  of  which  she  brought-  this 
>nit  doring  the  latter  part  of  April,  1919; 
She  testified  that  upon  several  occasions, 
prior  to  tbe  first  of  AprO,  she  called  at  the 
office  of  the  defmdant  and  inqnired  whether 
she  conld  have  water,  and  was  Informed  that 
It  would  not  be  delivered  to  her  because  of 
tbe  nonpayment  of  interest.  About  April 
let  she  appeared  before  tbe  board  of  direc- 
tors' meeting  at  the  office  of  the  company 
and  made  request  that  water  be  furnished 
her.  Several  of  the  directors  testified  that 
she  was  told  at  that  time  that  her  crops 
would  not  be  allowed  to  suffer.  There  was 
testimony  that  she  said  at  that  time  that 
she  wanted  water  for  her  alfalfa  but  that 
she  might  not  want  it  for  two  or  three  weeks; 
that  she  went  away  apparently  satisfied. 
Cnder  established  valid  regulations  of  the 
defendant  company,  stockholders  derirlng 
water  were  required  to  file  written  applica- 
tion therefor,  stating  the  time  when  they 
desired  tbe  water  delivered.  The  defendant 
then  had  tbe  (^tion  (under  Its  rules)  to  fur- 
nish the  water  on  the  predse  day  stated  or 
one  day  in  advance  thereof,  or  one  day  after. 
The  plaintiff  had  at  numerous  times  prior  to 
the  year  1919  received  water  which  was  al- 
ways delivered  to  her  after  the  ffiing  of  tbe 
written  orAet,  and  she  was  very  familiar 
with  tbe  requirement  that  the  request  should 


be  so  expressed  In  writing,  and  upon  blanks 
provided  for  that  purpose. 

The  main  contention  of  appellant  is  that 
notification  given  her  on  January  21,  1919, 
that  water  would  uot  be  furnished  until  the 
overdue  Interest  amounts  had  been  paid,  was 
never  revoked,  and  that  there  was  a  con- 
tinued refusal  on  the  part  of  tbe  defendant 
to  supply  her  with  water  up  to  tbe  time  she 
brought  this  action.  She  contends  that  the 
refusal  was  unjustified  and  argues  that  her 
right  to  have  water  furnished  her  under  her 
stock  ownership  could  not  be  made  condltlon- 
nl  upon  payment  of  Interest  due  on  account  of 
the  purchase  price  of  tbe  stock.  Tbe  trial 
court  found  In  effect  that  the  defendant  did 
withdraw  the  notification  of  January  21st 
at  the  directors'  meeting  of  about  April  1st, 
when  tbe  plaintiff  appeared  at  the  meeting. 
Tbe  coart  farther  found  that  tbe  land  ot 
plaintlflt  was  adapted  to  the  growing  of  cot- 
ton and  that  at  the  time  of  the  meeting  of 
tbe  board  of  directors  there  remained  a 
period  of  75  days  before  tbe  end  of  the  cot- 
ton planting  season,  wlilch  was  an  adequate 
period  of  time  within  which  plaintiff  might 
have  prepared  her  land,  irrigated  It,  and 
planted  the  crop.  Without  deciding  the'ques- 
tion.  it  may  be  assumed  that  the  defendant 
did  not  have  tbe  right  to  deprive  a  stock- 
holder of  water  because  only  of  default  made 
In  the  matter  of  tbe  payment  of  Interest  on 
the  purchase  price  of  water  stock.  Even  al- 
lowing that  assumption,  the  findings  of  the 
trial  jndge  are  plainly  sustainable  upon  the 
evidmoe.  First,  there  was  a  great  deal  oC 
testimcmy  to  the  point  that  tbe  plaintiff  wu 
idearly  Informed  by  the  inre^deat  and  others 
of  the  directors  about  April  1, 1919,  that  she 
could  have  whatever  water  was  necessary 
to  meet  her  needs.  She  knew  well  tbe  re- 
quirement that  she  should  ireaent  a  written 
order  for  tbe  water,  but  she  made  no  such 
order.  She  chose,  rather,  shortly  after  the 
date  last  referred  to,  to  bring  this  action 
for  damages.  There  was  testimony,  as  has 
been  ber^before  stated,  tbat  she  announced 
at  the  time  she  met  the  directors  that  her 
alfalfa  did  not  need  tbe  water  then.  One 
witness  testified  that  she  there  said:  "My 
alfalfa  is  all  right  yet,  but  X  don't  know  bow 
long  It  will  be  so."  This  testimony  negatives 
any  idea  that  tbe  loss  of  or  damage  to  tbe 
alfalfa  crop,  which  was  tbe  only  crop  grown 
up  to  that  time  in  that  year,  was  due  to  any 
failure  of  the  defendant  to  furnish  water 
from  January  21st  to  the  April  date.  It  was 
shown  that  the  crop  to  which  the  land  was 
best  adapted  for  tbat  year  was  cotton,  and 
t^alntUTs  testimony  as  to  the  rental  value 
of  the  land  was  generally  based  upon  its 
assumed  use  for  the  purpose  of  growing  that 
crop.  No  preparation  bad  been  made  to  re- 
ceive water  in  1919,  although  plaintiff  testi- 
fied tbat  she  had  made  "plans"  for  the  ditch- 
ing (tf  tbe  groond.   All  the  drcomstances 
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Indicated  rery  strongly,  however,  that,  be- 
cause of  threatened  foreclosure  proceediugs, 
plaintiff  bad  not  anticipated  going  to  the 
expense  of  producing  any  crop  other  than 
the  all^lfa  already  planted,  during  the  year 
1»19. 

This  suit  bears  strongly  the  color  of  a 
speculative  attempt  to  reap  damages  where 
none  could  Justly  be  claimed.  It  seems  un- 
necessary to  review  authorities  cited  in  the 
briefs  of  either  counsel.  The  main  question 
is  one  of  fact,  as  to  the  determination  of 
which  the  decision  of  the  trial  court,  made 
upon  substantial  evidence,  is  nnassallable. 

The  Judgment  Is  affirmed. 

We  concur :  GONREY,  P.  J. SHAW,  J. 


(ST  Cal.  App.  468) 

PROWD  V.  GORE  at  U.   (Civ.  3S05.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  GalKornia.  AprU  28,  1922.) 

1.  CItlzGM  «=92— "Citizens  of  the  Ualtsd 
States"  ffleais  person  bora  la,  or  aaturallzed 
under  laws  of.  the  United  Sta.tes. 

A  citizen  of  the  United  States  is  a  person 
of  any  race  or  color  bom  within  the  limits  of, 
or  who  has  been  naturalised  under  the  laws 
oi^  the  United  SUtes. 

[Ed.  Note.— For  other  definlUons,  see  Words 
and  Fbraaes,  Vint  and  Second  Series,  CStl- 

2.  CItizeas  «s>2— "Citizen  of  the  state"  means 
a  citizen  of  the  United  States  domlollsd  In 
the  state. 

By  "cttixen  of  the  state"  Is  meant  a  citi- 
sen  of  the  United  States  whose  domidte  is  in 
sneb  state. 

3.  Citizens  ^2— "Citizen"  not  oonvertlble 
with  "resident,"  but  often  ased  synony. 
mously. 

The  word  "dtiseo,"  while  not  convertible 
with  the  word  "resident."  is  often  used  synon- 
ymously with  it,  without  any  implication  of  po- 
litical privileges. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resi- 
dent.] 

4.  Civil  rights  «=»2,  ff— CoRstltatloaal  law  «s> 
210-^'Cltlzan"  aatitlad  to  privileges  la  tbe- 
aters  laeludaa  resldeats  aat  eHlzeas,  la  view 
of  aqaal  proteetloa  dauso. 

The  term  "dtizen,"  as  employed  in  Civ. 
Code,  8  61,  dedsring  "all  dtizens  within  the 
stste  entitled  to  the  full  and  equal  privileges 
of  theaters,"  and  section  52  thereof,  making 
"whoever  denies  to  any  citizen  privileges 
enumerated  in  section  61,"  etc.,  liable  in  dam- 
ages for  not  less  than  $100,  is  not  restricted  to 
citizens  of  the  United  States  or  of  any  of  the 
states,  but  indudes  nnnaturalized  residents  of 
foreign  birth,  white  or  black,  as  .otherwise 
these  sections  would  deny  equsl  protection  of 
the  laws,  guaranteed  by  Const  U.  S.  Amend. 
14. 


5.  Civil  rights  4s»6— Thaatar  proprietor  llakla 
for  wroagfal  amotasloa  by  aiaaager  of  tlie- 

ater. 

Whether  Cty.  Code,  {  62,  rendering  liable 
in  an  action  for  damages  an;  one  who  exdndes 
a  person  from  a  theater  because  of  race  or 
color,  is  peoal  or  not,  a  person  so  exduded  by 
the  manager  of  a  theater  can  recover  there- 
under against  tile  theater  proprietor,  who  nei- 
ther ordered  nor  bnew  of  this  or  a  like  ez- 
clasion,  as,  by  section  233S,  and  also  by  gen- 
ersl  law,  a  principal  is  liable  for  tihe  wrongful 
acts  committed  by  his  agent  in  the  transaction 
of  the  business  of  the  agency. 

Appeal  from  Superior  Court,  Los  Angeles 
County :  IMwin  F.  Hahn,  Judge. 

Action  by  John  Emery  Prowd  against  A. 
L.  Gore  and  others.  From  a  Judgment  for 
plaintiff,  defendants  eppeaL  Affirmed. 

Schweitzer 'ft  Button,  of  Loa  Angeles,  for 
appellants. 

B.  Burton  Owutl,  of  Los  Angeles,  for  re- 

aiKindent 

SHAW,  J.  Action  to  recover  damages.  It 
appears  f^rom  the  findinga  herflis  that  de- 
fendants A,  Li  and  H.  Oore  were,  on  Marcb 
7,  1921,  the  owoen  and  i»roprietors  of 
the  Burbank  llieater  In  Ijos  Angeles,  of 
which  defradant  WoUe,  as  th^r  employee, 
was  manager;  that  aa  aald  date  jtlaintiff, 
who  is  a  member  of  the  negro  race  and  who 
was  at  said  time  a  citizen  of  the  United 
States  and  a  resident  of  (Salifmmia,  over  the 
age  of  21  years,  porcliaaed  a  tltftet  irtildi  en- 
titled him  to  a  seat  on  the  lower  flow  of  said 
theater;  that,  although  upon  presentation  of 
his  ticket,  plaintiff  was  admitted  to  the  thea- 
ter, the  defendants,  their  afentm^  and  an- 
pl<^ee8,  Bole^  on  acconnt  of  his  race  and 
color  and  for  no  other  reason,  refused  to  give 
plaintiff  a  seat  on  the  lower  floor  of  the 
theater,  to  wtiich,  as  the  psrchaaer  of  aald 
ticket,  he  was  entitled;  that  by  reason  of 
such  dlacrlminaUon  oo  acconnt  of  his  race 
and  color  be  was  humiliated  and  damaged  in 
the  sum  (tf  9100.Kt.  .  Judgment  followed  in 
accordance  with  these  findings,  tton  wliich 
defendants  have  appealed. 

The  ground  relied  iQton  by  appellants  for 
a  reversal  of  the  Judgment  Is  the  insuffl- 
dency  of  the  evidence  to  Justify  the  finding 
that  ^alntiff  was  a  dtizen  of  tlie  UnUed 
States  and  of  the  state  of  California,  or  that 
defendants  Oore^  by  direction  or  otherwise, 
partldpated  in  the  act  of  their  onployees  in 
discriminating  against  itolntlff. 

The  action  Is  based  upcm  the  provldons  of 
sections  ffl  and  62  of  the  dvU  Code,  the  first 
of  whldti  sections  proWdes  that  "all  dtizene 
within  the  Jurisdiction  of  this  state  are  en* 
titled  to  the  full  and  equal  •  •  •  privl> 
legee  of  *  *  •  theaters.  •  •  •  sab- 
Ject  only  to  the  conditions  and  limitations 
established  by  law,  and  aivUcable  alike  to 
all  dtlsCTS^';  and  the  seoohd  provides  that 
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"whoerer  denies  to  any.  cMlEen,  except  for 
reasons  ai^Ucable  alike  to  every  race  or 
colw,  the  full  •  •  ♦  advantages,  facili- 
ties, and  privileges  enumerated  In  section 
fifty-one  of  this  Code,  •  •  •  or  whoever 
makes  any  discrimination,  distinction  or  re- 
striction on  account  of  color  or  race,  or  except 
for  good  cause,  applicable  alike  to  citizens 
of  every  color  or  race  whatsoever,  In  respect 
to  •  •  •  his  treatment  In,  any  •  •  • 
theater,  •  •  for  each  and  every  such 
offense  is  liable  In  damages  In  an  amount  not 
less  than  one  hnndred  dollars,  which  may  be 
recovered  In  an  action  at  law  brought  for 
that  purpose."  The  only  evidence  touching 
the  question  of  citizenship  was  that  of  plain- 
tiff, to  the  effect  that  he  was  at  the  time  In 
question  a  resident  of  Los  Angeles,  living  at 
1382  East  Fifteenth  street  The  contention 
of  appellants  Is  that  this  evidence  fell  short 
of  showing  that  plaintiff  was  a  citizen  of  the 
state  of  California,  in  the  absence  of  which, 
they  insist,  plaintiff  could  not  maintain  the 
action.  In  support  of  their  contention  they 
dte  numerous  cases  involving  diversified  citi- 
zenship as  a  -condition  of  the  rlgbt  to  invoke 
the  jurisdiction  of  the  federal  courts. 

[1-4]  In  onr  opinion,  these  cases  are  not  ap- 
plicable to  the  question  here  presented.  Nei- 
ther race  nor  color  is  involved  In  the  term 
"citiaKn."  When  used  alone  and  without 
words  of  qualification,  the  term  may  have  dif- 
ferent meanings,  depending  upon  the  context 
In  which  it  Is  found.  As  said  In  Union  Hotel 
Co.  T.  Bersee,  79  N.  T.  454,  85  Am.  Rep.  B36, 
"the  word  must  •  •  •  be  taken  In  the 
aense  which  best  harmonizes  with  the  sub- 
ject-matter in  reference  to  which  It  Is  used." 
When  we  speak  of  a  citizen  of  the  United 
States  we  mean  one  who  Is  born  within  the 
limits  of  or  who  has  t>een  naturalized  by  the 
laws  of  the  United  States;  and  when  we 
tpeak  of  a  dtlzen  of  a  state  we  mean  a  citi- 
zen of  the  United  States  whose  domicile  is 
in  such  state.  While  the  word  is  not  con- 
vertible with  "resident,"  nevertheless  It  Is 
often  used  synonymously  with  such  term 
without  any  Implication  of  political  privi- 
leges. As  employed  In  sections  51  and  52  of 
the  Civil  Code,  the  term  "citizen*'  is  not  used 
in  a  restricted  sense — that  is,  a  citizen  of  a 
state  or  citizen  of  the  United  States — but  in 
the  tmmd  and  unrestricted  sense,  implying 
that  one  Is  a  resident  of  the  state  and  as  such 
entitled  to  invoke  the  Jurisdiction  of  its 
courts  to  protect  a  right  guaranteed  to  all, 
without  reference  to  race  or  color,  who  re- 
side within  its  Jurisdiction.  To  hold  other- 
wise would  render  the  statute  obnoxious  to 
the  Fourteenth  Amendment  of  the  federal 
Constitution,  under  which  a  state  may  not 
"deny  to  any  person  within  its  Jurisdiction 
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the  equal  protection  of  the  laws."  In  our 
opinion,  it  was  not  the  Intent  of  the  L^sla- 
ture  to  restrict  the  operation  of  the  statute 
to  those  only  who  were  subjects  of  the  United 
States  government,  and  exclude  therefrom 
unnaturalized  residents  of  foreign  birth, 
whether  white  or  black.  The  evidence  shows 
that  plaintiff  was  a  resident  of  the  state, 
which  fact  entitled  him  to  maintain  the  ac- 
tion. Whether  or  not  he  was  a  citizen  of  the 
United  States,  with  all  the  rights  implied 
such  term.  Is  Immaterial. 

[G]  It  appears  that  neither  defmdant  A.  L. 
nor  M.  Gore  was  cognizant  of  the  act  of  their 
(employees  in  discriminating  against  plaintiff 
by  refusing  to  permit  him  a  seat  on  the  low- 
er floor  of  the  house.  Neither  had  they  given 
any  Instruction  to  their  employees  to  exclude 
or  discriminate  against  patrons  of  the  negro 
race;  and  hence  appellants  Insist  that  the 
judgment  as  to  defendants  Qore  should  be  re- 
versed. This  contention  Is  based  upon  the 
claim  that  the  statute  Is  penal  In  diaracter, 
and  that  defendants  Gore  cannot  be  held 
liable  for  a  wrong  committed  by  their  em- 
ployees. Conceding  the  statute  to  be  peual, 
we  are  nevertheless  of  the  opinion  that  6e- 
fendants  are  liable  for  the  acts  of  their  man- 
ager, defendant  Wolfe,  In  discriminating 
against  idaintlff.  Section  2SS8,  CSvll  CodSk 
declares: 

"Unless  acquired  by  or  under  the  author!^ 
of  law  to  employ  that  particnlar  agent,  a  prin- 
cipal is  responsible  to  third  persons  for  the 
•  •  •  wrongful  acts  ■  committed  by  such 
agent  in  and  as  a  part  of  the  transaction  of 
such  basbiesa.** 

In  Otis  Blevator  Oo.  t.  First  National 
Bank,  163  GaL  39,  124  Pac.  707,  41  Ll  B.  A. 
(N.  S.)  529,  It  is  said: 

"It  Is  the  general  doctrine  of  the  law,  as  It  is 
our  statutory  rule,  that  a  principal  is  liable  to 
third  parties  not  only  for  the  negligence  of  its 
agent  in  the  transaction  of  the  business  of 
the  agency,  but  likewise  for  the  frauds,  torts 
or  otiier  wrongful  acts  committed  by  such 
agent  in  and  as  part  of  the  transaction  of  sadi 
buaicess.^ 

Moreover,  the  provision  does  not  purport  to 
be  a  penal  statute.  No  criminal  offense  is 
created  thereby,  and  no  provision  Is  made 
for  criminal  prosecution  nor  the  recovery  b.v 
the  state  of  any  fine  or  the  imposition  of  a 
penalty  for  a  public  wrong.  It  merely  fixes 
a  minimum  measure  of  damages  tor  a  private 
tort,  to  be  recovered  by  an  aggrieved  party 
for  his  own  benefit  Gruetter  t.  Cumberland 
Tel.  &  Tel.  Co.  (C.  C.)  181  Fed.  248. 

The  Judgment  Is  affirmed. 

We  oonenr:  OONBIDT,  P.  J.;  JAMSS,  J. 
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<$7  Cal.  App.  798) 

'SMITH  V.  GORE  et  tl.   (Civ.  8806.) 

vDistrict  Oonrt  of  Appeal,  Second  Dietriet, 
DivMon  1,  Oalifornia.  Aprfl  26, 1022.) 

Appeal  from  Superior  Court,  Los  Angelei 
County;  Edwin  F,  Hahn,  Judge. 

Action  by  Ira  Smith  asraicst  A.  L.  Oore  and 
others.  From  a  judgment  for  plaintiff,  defend- 
ants appeaL  Affirmed. 

Schweitzer  &  Hutton,  of  Loa  Angeles,  for 
appellants. 

U.  Burton  Cerutl,  of  Los  Angeles,  for  re- 
spondent. 

PBB  CDBXABL  Ubia  action  1b  baaed  upon 
facta  fdeotical  with  those  inTolred  In  the  case 
of  John  Emerr  Prowd,  Plaintiff,  A.  L.  Oore, 
UL  Oore,  and  F.  L.  Wolfe,  Defendants,  Civil 
No.  8806,  207  Pac  490,  an  opinion  in  whidi  is 
bj  this  court  filed  iierewith.  Upon  the  aa- 
thoritr  of  what  ia  there  said,  tba  judgment 
herein  is  affirmed. 


(BTCaL  A^  G6S) 

PEOPLE  V.  FOLEY.    (Cr.  1008.) 

(Dlatrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  3,  1922.) 

1.  Robbeiy  ^>24(3)— Evideaoe  held  to 
tain  oonvletlOB. 

In  prosecution  for  robbery,  evidence  Md 
to  IdentU^  defendant  as  one  of  tibe  perpetra- 
tors of  the  crime.  ' 

2.  Crlnlaal  law  «»e22(l3)~lBstnioUon  held 
lot  to  mislead  Jary  to  believe  that'  nore  thai 
a  reasoaable  doybt  was  ■eoasaary  for  aiv 

qulttal. 

In  prosecution  for  robbery,  inBtmction, 
stating  that  "all  evidence  tending  to  show  that 
tht  accused  was  In  another  place  at  the  time  of 
the  offense  is  in  direct  conflict  wiUi  that  wMch  I 
tenda  to  prove  that  he  was  at  the  p1a<!e  where  | 
tlie  crime  waa  committed  and  actually  ctunmit-  > 
ted  it,"  held  not  to  mislead  jury  to  believe  that  i 
more  than  a  reasonable  doubt  as  to  the  pres-  j 
ence  of  the  defendant  at  tbe  time  and  place  of  | 
the  robbery  was  necessary  for  bis  acquittal,  in  | 
view  of  other  portion  of  the  instruction  stating , 
that  the  defendant  was  to  be  glvefa  the  benefit 
of  every  reasonable  doubt. 

8.  Criminal  law  •S=:»824(I3)— Fallare  to  In- 
straot  that  defendant's  failure  to  testify  rait- 
ed no  presumption  against  him  held  not  er- 
ror in  absence  of  request  therefor. 

In  provecutioQ  for  robbery,  failure  to  In* 
struct  jury  that  defendant's  failure  to  testify 
raised  no  presumption  against  him  held  not 
error,  in  absence  of  a  request  therefor,  even 
though  the  defendant  personally  conducted  a 
portion  of  Us  defense. 

Appeal  firom  Supalor  Oourt,  Alameda 

County;  George  Samuels,  Judge. 

Thconas  Foley  waa  convicted  «C  robbeir, 
and  he  appeals.  Affirmed. 


Nathan  O.  G<vhlan,  of  San  Francisco,  for 
appellant 

U.  S.  Webb,  At^.  Gen.,  and  John  H.  Btor 
dan,  D^tj  Atty.  Q&Xt  for  tbe  FMfte. 

LANGDON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  of  conviction  of 
the  crime  of  robbery.  The  offense  alleged  in 
the  infUctment  was  the  robbery  <tf  the  Bank 
of  Alameda  County,  located  at  Alvarado,  OaL 
Two  prior  conrlcUms  tor  felMiiea  were  also 
charged  against  the  defaidanl^  to  whlcli  he 
pleaded  guilty. 

The  president,  cafihier,  and  another  on- 
ployee  of  the  bank  testified  that  on  October 
IS,  iSSO,  at  aboat  U  o'clock  in  the  mondng, 
four  men  arrived  at  the  bank  In  an  automo- 
bile. While  «te  ot  them  remained  outside 
on  guard,  the  other  three  entered  the  bank 
and,  after  shooting  tbe  preiddent  throng  the 
Bboulder,  secured  about  ^3,000  In  money  and 
escaped  In  the  antMnobUe  after  having  lock- 
ed the  enqdoyeee  of  the  iMutk  In  a  vault 

Appellant  calls  to  our  attentloa  the  fact 
that  some  of  the  wltnesaea  for  the  proeeco- 
tlon  wer«  not  absolutely  poaltive  In  Quit 
identiflcatkMi  <a  the  dei^dant  as  one  ot  the 
perpetrators  of  the  crime.  It  la  true  that 
two  ot  the  witnesses  were  r^uctont  to  posi- 
tively Identify  tba  defendant  One  of  these 
witneasee,  however,  stated  that  the  defend- 
ant "resembled  the  man  that  was  tbaxtf", 
that  bis  '^atniei^  and  all,  resemUad  the 
man  that  was  there."  Another  witness,  while 
not  positive  In  his  IdenUficatlon,  stated  that 
he  recognised  the  defendant  by  some  pecoU- 
arity  on  bis  cheek  bone  and  hair,  and  by  his 
hands,  which  were  unusually  smalL  Owing  to 
the  fact  that  the  men  who  robbed  tbe  bank 
donned  masks  uptHi  entering  the  building,  It 
was  difficult  tor  the  wltneeses,  who  had  not 
observe  them  until  Chey  were  maBked,  to  be 
absolutely  positive  In  Identi^ing  tbe  defend- 
ant because  such  IdentlGcatioD,  necessarily, 
depended  upon  a  recognition  of  such  physical 
peculiarities  as  were  unhlddra  by  the  mask. 
But  tbe  effect  of  any  reluctance  upon  the 
part  of  these  witnesses  to  state  beyond  all 
[(osslbinty  of  doubt  that  the  defendant  was 
one  of  the  men  who  entered  the  bank  upon 
the  occasion  In  question  is  entirely  overcome 
by  the  positive  Identification  of  defendant  by 
the  witness  Matoza.  Matoza  was  a  customer 
of  the  bank  and  arrived  there  while  the  rob- 
bery was  going  on.  He  heard  the  shots  fired, 
and  one  of  the  men  on  guard  f<»ced  him  to 
enter  the  beak.  He  was  later  locked  in  the 
vault  with  the  employees  ctf  the  bank.  He 
testified  positively  that  he  saw  the  defendant 
at  the  bank ;  that  defendant  was  tbe  first  of 
the  three  men  to  enter  the  bank.  He  stated 
that  he  Identified  def^dant  by  his  face  and 
ills  eyes,  having  seen  defendant  enter  the 
bank  before  he  was  masked.  The  bank  cash- 
ier also  positivdy  identified  the  defendant 
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He  saw  the  d^endont  go  around  to  the  dl- 
rectors'  room  and  meet  there  the  prealdrat  of 
Qie  bank.  At  that  time  defendant  was  ad- 
Jostiag  his  mask.  Two  shots  were  flred. 
Tbla  witness  also  saw  the  defendant  gather 
Dp  the  money.  Upon  croas-examlnation  this 
witness  8Win«,  positlTely,  tlmt  defradant  was 
one  (rf  the  men  who  robbed  the  bank.  He  stat- 
ed that  he  coald  not  be  mistaken ;  that  be 
had  a  plctnre  In  his  mind  of  the  entire  Inci- 
dent whldi  he  would  never  f<nget 

[11  Taken  u  a  whole,  the  record  contains 
abundant  evidoice  in  the  testimony  of  the 
oyewitttuses  to  the  robbery,  to  Identify  the 
defenduit  as  one  of  its  perpetrators.  Added 
to  tills  there  la  the  unequivocal  testtmimy  of 
the  witness  Kirk.  He  testified  that  on  the 
afteraotm  of  OctcAer  18, 1920,  he  was  Injured 
while  at  his  wwk  and  was  obliged  to  return 
to  his  home  in  Alameda.  There  he  found 
the  defendant  In  CMnpany  with  Jack  Beebe, 
a  man  whom  Kirk  had  jHrevlously  known  and 
irtio  has  been  convicted  of  partldpatioa  In 
this  bank  roU>er3^.  The  witness  was  soit 
with  a  note  to  the  so-called  "Howard  Street 
Shack"  in  San  I^randscok  to  be  deliver^  to 
"^anny**  Talaita  Kirk  delivered  the  note 
and  Valente  returned  with  tUm  to  his  bcHue 
tai  Alameda,  wh«e  the  defmdant  and  Beebe 
awaited  them.  Kirk  thm  saw  the  d^^dant 
and  his  companions  sorting  and  counting  a 
large  amoont  of  mon^,  smne  d  it  loose  and 
some  of  it  in  ^ck^ies.  Hie  defendant  re- 
nalned  secliided  at  the  home  of  this  witness 
for  two  nl^ts,  and  during  that  time  the 
witness  heard  defendant  talking  with  his 
mmpsniops  about  the  details  of  the  bank  rob- 
bery. 

Indeed,  the  evidoice  connecting  the  de- 
fmdant  with  the  crime  is  so  convincing  and 
so  abundant  In  the  record  that  It  would  seem 
Idle  to  discuss  this  point  at  all  were  It  not 
tliat  the  attorney  tor  the  appellant  urges  up- 
on our  attentloo  the  fact  that  the  defendant 
at  the  trial  insisted  upon  conducting,  per- 
•onally,  much  of  his  defense,  although  he 
bad  an  attorney  who  was  present  In  court 
and  who  attempted  to  ocmduct  his  case  tor 
bim.  Id  reply  to  the  su^estion  that  the  de- 
fendant was  handicapped  his  lack  of  legal 
learning,  it  is  wily  necessary  to  observe  that 
the  part  which  defendant  took  In  examining 
the  witnesses  was  taken  up<Ki  his  own  insists 
«ce  In  open  court.  It  is  also  pertinent  to 
observe  that  although  the  defendant  was 
witbont  training  in  legal  procedure,  he,  nev- 
ertbdesB,  showed  great  acuteness  in  ques- 
tioning the  wttncesea,  and  It  is  ai^arnnt  that 
bis  participation  in  the  defense  of  his  case  In 
BO  way  weakened  or  Jeopardised  his  cause. 

II]  Objection  Is  made  to  a  pwtlen  itf  an 
iBBtTUction  that— 

"AD  evidMK*  tending  te  sbow  that  the  ae- 
9snd  was  tai  another  place  at  the  tfane  of  the 
oCenso  Is  in  direct  confllet  with  that  which 
(nds  to  prove  that  he  was  at  the  place  where 


the  crime  was  committed  amd  aetosDy  commit- 
ted it." 

It  Is  argued  that  this  instruction  would 
lead  the  jury  to  twUeve  that  something  more 
than  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  time  and  place  of  the 
robbery  was  necessary  for  his  acquittal; 
that  the  Jury  might  understand  that  a  pre- 
ponderance of  evidence  In  favw  of  the  de- 
fendant was  necessary  to  Jnsti^  a  verdict  of 
"not  guilty."  It  Is  difficult  for  us  to  see  how 
such  a  construction  could  be  placed  upon 
this  language,  and  especially  so  In  view  of  the 
fact  that  the  trial  court,  In  the  same  Instruc- 
tion, went  on  to  say  that  in  this  conflict  of 
evidence  the  defendant  was  to  be  given  the 
t>eneflt  of  every  reasonable  doubt. 

[3]  It  Is  also  urged  that  the  trial  court 
erred  In  not  giving  the  Jury  an  Instructloai  to 
the  efiTect  that  the  failure  of  the  defendant  to 
testify  In  his  own  behalf  raised  no  presump- 
tion against  him.  Defendant  would  have 
been  entitled  to  such  an  Instruction  had  he 
requested  It,  but  the  record  does  not  disclose 
that  he  did  sa  It  was  said  In  the  case  of 
Feeble  V.  Flynn,  73  Cal.  611. 16  Pac.  102: 

"The  defendant  did  not  take  the  stand  as  a 

witness  In  his  own  behalf,  and  the  court  did  not 
instruct  the  Jury  in  reference  to  his  failure  to 
do  so.  It  is  claimed  that  'it  was  the  duty  of 
the  court  to  charge  the  jury  that  no  presump- 
tion of  guilt  followed  from  failure  to  testify 
in  bis  own  behalf,  and  that  they  could  not  con- 
sider his  failure  to  testify  in  arriving  at  a  Ter- 
diet.'  It  does  not  appear  from  the  bill  of  ex- 
ceptions that  any  such  instruction  was  asked. 
If  counsel  for  defendant  desired  each  an  tn- 
stniction  to  be  given,  they  should  have  asked 
it  at  the  proper  time;  and  as  they  failed  to  do 
that  they'  cannot  now  be  heard  to  complain. 
(People  V.  Haun.  44  Osl.  100;  People  v.  Ah 
Wee.  48  Oal.  2S9;  People  v.  Marks,  72  OaL 
48.)V 

Appelant  contends  that  he  should  not  be 
held  to  this  well-settled  rule  because  he,  per- 
scnally,  conducted  a  portion  ct  his  defense. 
This  contentlm  Is  without  merit  upon  the 
record  before  us.  As  we  have  stated,  dtfend- 
ant  was  provided  with  counseL  In  the  course 
of  the  trial,  he  twice  Insisted  iqkxi  taking 
the  conduct  ct  the  case  Into  his  own  bands, 
but  donanded,  tar  at  least  a  part  of  the  time^ 
that  his  counsel  renuln  beside  him  In  the 
courtroom  and  advise  wltti  him.  The  court 
and  counsel  acceded  to  defendant's  demands 
and  great  latitude  was  allowed  him  in  the 
conduct  of  his  case.  After  be  bad,  person- 
ally, examined  srane  of  the  witoesses,  be 
again  turned  the  casAovw  to  bla  counsel,  but 
toward  the  end  of  the  trial  he  demanded  that 
be  be  allowed  to  "take  the  lead"  himself  and 
sUted  that  he  desired  his  counssl  to  with- 
draw. The  court  then  excused  counsel  from 
acting  any  further,  stating  that  this  was 
done  upon  the  request  of  the  def»dant  It 
appears,  therefore,  that  the  defendant  had  the 
benefit  of  legal  advlee  Aorlng  almoat  tke  en- 
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Ure  coane  the  trltl,  and  ttiat  wbOft  lie 
was  left  without  legal  aasiBtanc^  It  was  be- 
c&ase  of  bis  own  demand  and  Insistence.  I 
Under  snch  drcnmstances,  tbls  fact  durald 
not  militate  against  tbe  well-settled  rale  ct 
law  above  referred  to.  Most  especially  Is 
this  true  In  view  of  the  entire  reo(»d.  which 
leaves  no  doubt  of  the  Justness  of  this  ver* 
diet. 

There  are  no  otiier  matters  requiring  dis- 
cussion. 
The  Judgment  Is  affirmed. 

We  concur:  STDBTBVANT.  J.;  NOUaSSb  J- 


(S7  Cai.  App.  6S3) 

Ex  parte  JARVIS.    (Cr.  1058.) 

(District  Court  ot  Appeal,  First  District,  Dl* 
Tislon  2.  California.  Mar  2,  1922:) 

1.  Costempt  «=s>l4— Finding*  of  fact  held  suf- 
fldent  to  sustain  charge  of  ooatempt  of  oonrt 
by  tamperlBB  with  Jury. 

FtndiDgs  that  defendant  bad  filed  a  com- 
plaint against  a  person  charging  bim  with  bar- 
^ary.  and  that  at  the  trial,  after  the  jury  had 
heard  testimony  and  before  tbe  case  had  been 
snbmitted  to  tbe  Jury,  during  a  recess  of  coort, 
defendant  approached  two  jarors  and  stated  to 
them  that,  if  he  bad  known  tbe  Identity  of  the 
p«rBon  charged  with  burglary,  be  would  not 
hare  sworn  to  the  complaint  in  tbe  case,  and 
that  he  said  to  tbe  jurore,  "You  fellows  should 
acquit  that  fellow,"  were  sufficient  to  anstain 
a  charge  of  contempt  of  court. 

2.  Cootenpt  «=»54(4)  —  Affidavit  of  Juror 
soaaht  to  be  iaflaeneed  held  safflcleat  to  give 
oonrt  Jirlsdiotfoa  In  prooeeding  for  oontempt. 

In  a  proceeding  for  contempt  of  court  in  try- 
ing to  influence  jarors,  an  affidavit  of  a  Juror 
sbowWg  that  defendant  was  the  complaining 
witness  in  a  prosecution  for  burglary  pending 
before  the  court,  and  that  on  the  same  day 
he  gave  bis  teBtimony  in  the  case  he  stated 
to  the  affiant  and  another  juror,  "Tou  fellows 
abould  acquit  that  fellow,"  although  It  con- 
tained no  express  averment  that  defendant 
knew  that  tbe  person  addressed  was  a  Juror  in 
the  case,  nor  that  d^endant  intended  to  influ- 
ence tbe  decision  of  tbe  Juror,  was  sufficient 
to  confer  Jurisdiction  on  tbe  court 

In  the  matter  of  Bobert  Jarvis  In  habeas 
corpus.  Application  for  writ  of  habeas  cor- 
pus prayed  to  be  directed  to  tbe  sheriff  of 
Alameda  county  to  secure  tbe  release  of  peti- 
tioner. Writ  denied. 

Gllman  &  Harndm,  ot  Oakland,  for  petl- 
ttonor. 

Ezra  W.  DecotOi  IMat  Atty^  and  T,  P. 
Wittschen  and  Cbaa.  W.  Snook,  Depu^  Dlst 
At^.,  all  of  Oakland,  for  respondenta. 

lANODON,  P.  X.  Tbls  matter  oomes  be- 
fore na  on  a  petition  for  a  writ  ttf  habeas 


BEPORTEB  (CaL 

corpus.  Tbe  petition  states  tliat  tbe  peti- 
tioner Is  unlawfully  imprisoned  detained, 
confined,  and  restrained  of  hla  llbnty  by 
Frank  Barnett,  aberlfl  of  the  county  of  Ala- 
meda, state  of  California,  at  tbe  county  Jail 
In  the  city  of  Oakland,  coantj  of  Alameda, 
state  of  California,  by  virtue  of  an  order 
of  the  superior  court  of  tile  state  of  Oallfo^ 
nia  In  and  for  the  county  of  Alameda  adjudg- 
ing petitioner  In  contempt  of  court  for  a  vio- 
lation of  an  order  of  said  court  and  In  Inter- 
fering wittt  the  processes  of  said  court. 
Petitioner  alleges  that  the  order  commlttbig 
said  Robert  Jarvla  Is  In  excess  ot  the  Juris- 
diction of  said  sup^or  court ;  that  the  said 
affidavit  or  complaint  upon  which  the  ori^- 
nal  proceeding  la  based  Is  Insuffltdent  In  tbat 
said  affidavit  faUs  to  aUege  that  the  said  Bob- 
ert Jarvla  had  any  knowledge  that  said 
Katrina  Wassman  was  a  Jury  woman  fai 
the  case  then  before  said  court  at  said  time^ 
and  furtber  that  said  "Robot  Jarvis  had  soy 
kno^Fiedge  of  any  orders  issued  to  said  Jory- 
mea  in  said  matter,  or  Intended  to  violate 
any  orders  or  inroceedlngs  of  aald  court;  that 
said -affidavit  wholly  falls  to  state  tiiat  said 
Bobert  Jarvis  Int^ded  or  did  Influence  tbe 
declalon  of  said  Jury  woman  or  said  jury  la 
any  manner  whatsoev^  or  at  all ;  furtber, 
tbat  tbe  evidence  Introduced  upon  tbe  bear- 
ing of  aald  ctmtempt  proceedings  wholly 
falls  to  substantiate  tbe  charge  set  forth 
in  said  affidavit  in  whole  or  in  part. 

The  affidavit  in  the  oontempt  proceediofs 
was  made  by  Katrina  Wassman,  who  wu 
serving  as  a  Juror  in  a  case  then  pending  be- 
fore tbe  superior  court  of  Alameda  county, 
and.  omitting  the  title  and  pnjet  of  tbe  affl* 
davit,  It  Is  as  foUows: 

"Mrs.  Katrina  Wassman,  being  doly  swots, 
deposes  and  says: 

"Tbat  she  Is  a  dtizen  trf  the  United  States 
and  of  the  state  of  OaUfomla  over  Uie  age  et 
21  years. 

"Thut  on  tbe  14th  day  of  Febraary,  1902, 
Robert  Jarvis  swore  to  a  complaint  against  one 
Peter  MartioHi  in  tbe  police  court  of  tbe  city 
of  Oakland  charging  aald  Martiolli  with  the 
commission  of  felony,  to  wit,  burglary;  tbat  on 
tbe  24th  day  of  February,  1922,  said  Peter 
Martiolli  was  duly  and  regularly  held  to  an- 
swer on  said  charge  of  burglary  to  tbe  above- 
entitled  court  by  tbe  -Honorable  Ibitimer 
Smith,  judge  oi  said  police  court:  that  said 
action  waa  thereafter  immediately  transferred 
to  tbe  above-entitled  court  and  assigned  to  de- 
partment No.  S  thereof;  tbat  ever  since  said 
time  said  action  has  been  and  is  now  pending 
in  said  court  and  said  department,  and  Is  enti- 
tled 'People  of  the  State  of  Gallfomla  v.  Peter 
Martiolli,  No.  8196.' 

"Tbat  on  tbe  80tb  day  of  March,  1922;  Is 
:  the  above-entitled  court  a  jury  was  doly  te- 
paneled  and  sworn  to  try  said  eaoac,  and  that 
afllant  and  Marie  Dorffel  were  two  of  aaU  Ja- 
lora  Bo  Impaneled  and  sworn;  that  said  esssa 
proceeded  to  trial  on  aald  80tt  day  vi  Maidk 
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1922;  and  that  daring  said  trial  on  said  date 
said  Robert  JarHs  was  called  as  a  witness  for 
the  people  and  gare  tMtlmony  in  said  cause. 

"That  thereafter  on  said  date,  to  wit,  dur- 
ing tbe  regular  noon  recess  at  abont  12:10  p. 
m.,  and  before  said  cause  was  snbmitted  to  the 
jury  for  their  verdict,  and  before  said  Jnr;  was 
discharged,  the  said  Robert  Jarria  approached 
affiant  on  the  steps  of  tbe  courthouse  in  said 
county  of  Alameda,  state  of  California,  aa 
affiant  was  leaving  said  building;  that  the  said 
Robert  Jarvia  at  said  time  and  place  made  re- 
marks to  affiant,  the  exact  purport  and  meaning 
of  which  affiant  cannot  state. 

'TThat  the  said  Robert  Jarris  thereupon  fol- 
lowed said  affiant  across  from  the  «est  side  of 
Broadway,  Oakland.  CaL,  to  the  east  side  of 
Broadway,  Oakland.  Gal.,  where  affiant  seated 
herself  in  the  automobile  of  a  fellow  jury  wo- 
man, to  wit,  Mrs.  Marie  Dorffel,  said  Marie 
Dorffel  having  been  duly  sworn,  examined,  and 
accepted  as  a  juror  in  the  said  case  of  the  Peo- 
ple of  the  State  of  California  v.  Peter  Martiolli; 
tiiat  while  affiant  was  seated  in  said  automobile 
as  aforesaid  Robert  Jarvis  stood  by  the  side 
of  said  antomobOe  and  stated  to  affiant  that  if 
be  had  known  the  identity  of  the  defendant  he 
would  never  have  sworn  to  the  complaint  in 
this  ease,  and,  addressing  himself  to  said  affi- 
ant and  said  Marie  Dorffel,  the  said  Robert 
Jarvis  said.  Ton  feOows  should  acquit  that 
fellow." 

[1 1  Upon  this  affidavit  this  matter  came  on 
nph^Tlj  to  be  heard  before  the  superior 
court,  and  after  many  witnesses,  together 
with  the  petitioner,  were  examined  in  open 
court,  and  after  bearing  tbe  arguments  of 
counsel,  the  court  made  findings  of  fact  and 
an  order  of  commitment  as  follows:. 

"^e  above-entitled  matter  coming  on  regu- 
larly to  be  heard  the  11th  day  of  April,  A.  D. 
1922.  and  being  heard  on  ■  said  lltb  day  <^ 
April,  A.  D.  1922,  and  upon  the  12th  and  17th 
days  of  April,  A.  D.  1922,  after  continuances 
regularly  had  upon  an  order  to  show  cause 
heretofore  and  on  the  3d  day  of  April,  A.  D. 
1922,  made  and  issued  by  this  court  requiring 
the  above-named  Robert  Jarvis  to  appear  be- 
fore said  court,  department  No.  5  thereof,  on 
said  lltb  day  of  April,  A.  D.  1922,  then  and 
there  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court  as  alleged  and 
set  forth  in  a  certain  affidavit  made  and  filed 
io  the  above-entitled  action  in  said  court  by  one 
Katrina  Wassman  on  said  3d  day  of  April,  A. 
D.  1922,  and  said  Robert  Jarris  being  per- 
sonally praaent  in  eoort,  and  the  above-entitled 
court  having  called  said  matter  for  bearing  and 
trial,  and  iritneaaes  having  appeared  and  hav- 
ing been  awom,  and  liavhig  testified  in  sup* 
port  of  said  question  of  contempt  alleged  in 
said  affidavit  of  Katrina  Wassman  and  for 
and  on  behalf  of  said  Robert  Jarvis,  and  the 
■aid  eridence  and  tbe  whole  thereof  and  tbe 
law  pertaining  to  said  matter  having  been  duly 
and  folly  considered  by  the  above-entitled  court, 
and  it  appearing  to  the  said  court  and  the  court 
BOW  finding  aa  foDows,  to  wit: 

■^Tbat  on  the  Uth  day  of  February.  1922, 
Robert  Jarvis  swore  to  a  complaint  against 
one  Peter  Martiolli  hi  the  police  court  of  the 
tity  of  Oakland  duuging  aaid  MartiolU  with 


the  commission  of  felony,  to  wit,  burglary;  that 
on  the  24th  day  of  Tebroary,  1922,  said  Peter 
MartiolU  was  duly  and  regularly  held  to  answer 
on  said  charge  of  burglary  to  the  above-entitled 
court  by  the  Honorable  Mortimer  Smith,  judge 
of  said  police  court;  that  said  action  was  there- 
after immediately  transferred  to  the  above-enti- 
jtled  court  and  assigned  to  department  No.  5 
thereof;  that  ever  since  said  time  said  action 
has  been  snd  is  now  pending  in  said  court  and 
said  department,  and  is  entitled  'People  of  tbe 
State  of  California  v.  Peter  Martiolli,  No.  8196.' 

rrhat  on  the  30th  day  of  Mardi,  1922,  in  tbe 
ebove-entitied  court,  a  jury  was  duly  impaneled 
and  sworn  to  try  said  cause,  and  that  Katrina 
Wassman  and  Marie  Dorffel  were  two  of  said 
jurors  so  impaneled  and  awom;  that  said 
cause  proceeded  to  trial  on  said  SOtb  day  ot 
March,  1922. 

'That  during  said  trial  on  said  date,  and 
while  said  Katrina  Wassman  and  said  Marie 
Dorffel  were  sitting  as  jurors  in  said  cause, 
said  Robert  Jarvis  was  called  as  a  witness  for 
the  people  of  the  state  of  California,  and  gave 
testimony  in  said  cause;  that  said  Robert  Jar- 
vis knew  that  said  Katrina  Wassman  and  said 
Marie  Dorffel  were  jurors  in  the  said  cause  ot 
tbe  People  of  tbe  State  of  CaUfomia  v.  Peter 
Martiolli;  that  upon  the  completion  of  his  said 
testimony  said  Robert  Jarvia  remained  witiiin 
the  courtroom  where  the  trial  ot  the  aaid  cause 
was  being  conducted. 

"That  thereafter  on  said  date,  to  wit,  at 
about  12:10  o'dock  p.  m..  the  court  took  a 
recess  until  2  o'clock  p.  m.;  that  immediately 
previous  to  taking  said  recess  the  jury  so  im- 
paneled to  try  said  cause  was  instructed  and 
admonished  by  the  court  that  it  was  their  duty 
not  to  converse  among  themselves  or  with  nny 
one  else  on  any  subject  connected  with  the  trial, 
nor  to  form  or  express  any  opinion  thereon 
until  the  canse  was  finally  submitted  to  them, 
whereupon  said  jury  was  excused  untO  the 
hour  of  2  o'clock  p.  m.  of  said  day;  that  said 
Robert  Jarvis  at  tbe  time  of  aaid  admonition 
was  personally  present  in  tbe  courtroom. 

"That  thereafter  on  said  date,  to  wit,  during 
the  regular  noon  recess  at  lUiout  12:10  p.  m.. 
and  before  said  cause  was'sutuultted  to  tbe 
jury  for  their  verdict  and  before  said  jury  was 
discharged,  the  said  Robert  Jarvis  was  ap- 
proached by  E^trina  Wassman,  said  juror,  on 
the  steps  of  the  courthouse  in  said  county  of 
Alameda,  state  of  California,  as  said  Katrina 
Wassman  was  leaving  said  building;  that  the 
said  Robert  Jarris  at  said  time  and  place  made 
certain  remarks  to  Katrina  Wassman,  said  ju- 
ror concerning  the  trial  of  said  canse  of  Peo- 
ple of  the  State  of  California  r.  Peter  MartioDi, 
Defendant. 

"That  said  Robert  Jarris  thereupon  followed 
said  Katrina  Wassman,  said  juror,  across  from 
the  west  side  of  Broadway,  Oakland,  Gal.,  to  tbe 
east  side  of  Broadway,  Oakland,  Cel.,  where  said 
Katrina  Wassman  seated  herself  in  the  auto- 
mobile of  a  fellow  jury  woman,  to  wit,  Mrs. , 
Marie  Dorffel,  said  Marie  Dorffel  having  been 
duly  sworn,  examined,  and  accepted  as  a  juror 
in  tbe  said  caae  ot  the  People  ot  the  State  of 
California  v.  Peter  MartiolU;  tiiat  whUe  said 
Katrina  Wassman,  said  juror,  was  seated  in 
said  automobile  as  aforesaid,  Robert  Jarvis 
stood  by  the  side  of  aaid  automobile  and  stated 
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to  wild  Kstrina  Wanmaii  that  If  he  had  known; 

the  fdentitr  of  the  defeodant  he  woald  oever 
have  swoni  to  the  complaint  in  said  case,  and, 
addresslDg  himself  to  the  said  Katrina  Wass- 
man,  said  Juror,  and  said  Marie  Dortfel,  the 
said  Robert  Jarris  said,  *If  I  had  known  that 
Martiolli  was  the  man,  I  wouldn't  have  had 
him  arrested,'  and  further  said,  *7ou  fellows 
should  acquit  that  fellow': 

"Now,  therefore,  it  is  ordered,  adjudged,  and 
decreed  that  said  Robert  Jarvis  be,  and  he  is 
hereby,  dedared  to  be  gnilty  of  contempt  of 
this  court  in  the  following  partiealars,  to  wit. 
In  that  the  said  Robert  Jarria,  the  said  wit- 
ness, then  and  there  on  the  30th  d«j  of  March, 
1922,  in  the- manner  aforesaid,  unlawfullr  and 
willfully  interfered  with  the  proceedings  of  this 
court  in  the  trial  of  the  cause  hereinabove 
named,  and  disobeyed  the  order  of  this  court 
in  the  manner  aforesaid,  in  that  the  said  Rob- 
ert Jarris,  said  witness,  did  corruptly  attempt 
to  influence  said  Katrina  Wassman,  aaid  juror, 
in  respect  to  her  verdict  in  and  decision  of  aaid 
cause  and  proceeding  pending  before  her  bj 
means  of  oral  eommwoicaUons  had  with  her  ex- 
cept in  the  regular  course  of  proceedings  by 
means  of  persuasion  and  entreaty  as  herein- 
above set  fortht  and  how,  whereaa  said  Robert 
Jarvis  has  been  duly  adjudged  guilty  of  con- 
tempt as  hereinabove  set  forth: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  defendant,  Robert  Jarvis, 
pay  a  fine  of  $200,  and  thht,  U  he  fail  to  pay 
said  fine,  he  be  imprisoned  In  the  county  jail 
of  the  said  eoimty  of  Alameda  until  the  fine 
be  satisfied  in  the  proportion  of  one  day's  im- 
prisonment for  every  |2  of  'said  fine." 

[2]  We  think  that  the  facts  found  bj  the 
court  are  amidy  lufficdent  to  sustain  the 
charge  of  c(mtanpt  of  court,  and  the  only 
qamtion  in  the  case  Is  ss  to  the  sufficiency  of 
the  affldavit  to  give  the  coiut  Jurisdiction. 
Vblle  it  Is  true  there  Is  no  eacpress  averment 
in  the  affidavit  that  petltlMier  knew  that 
Mrs.  Wasuuan  was  a  Juror  In  the  case  be- 
fore the  court,  nor  an  ecpress  avwment  that 
petitioner  Intended  to  Influence  the  tedslon 
of  said  juror,  we  think  upon  the  face  ct  the 
affidavit  the  knowledge  of  petitioner  that 
Mrs.  Wassman  was  a  Juror  and  the  Intention 
of  petitioner  to  influence  her  dedsicm  In  the 
matter  thai  poiding  before  the  Jury  sufll- 
cieatly  anpeer.  The  aflidavlt  shows  that  peti- 
tioner was  the  complaining  witeess  in  the 
case  pending  before  the  court;  that  tm  the 
same  day  that  he  gave  his  testimony  in  the 
case  he  followed  the  juror  Wassman  fnnn 
the  courthouse  across  Rroadway  street  where 
she  was  seated  In  an  automobile  and  stated 
to  said  juror;  "Ton  f^ows  should  acquit 
that  fellow."  As  was  said  in  Bx  parte  Cree- 
17,  8  Cal.  App.  713.  719,  97  Pac  766,  768: 

"It  was  not  necessary  for  the  affidavit  on 
which  the  proceedings  were  based  to  state  any 
more  than  the  facts,  and  they  appear  to  be 
folly  stated.  The  fact  that  the  petitioner  called 
out  to  the  jury  in  a  distinct  tone  of  voice, 
Dmk*t  oonvlet  my  friend  Rue^*  appears  to  be 


an  tin  fact  that  could  be  stated.  No  one  but 

petitioner  could  look  Into  his  mind  and  tell  tike 
intent,  object,  and  purpose  of  the  remark.  The 
remark  itself  from  its  very  language  trads  to 
establish  that  petitioner  knew  Boef  was  on 
trial;  that  the  jury  to  whom  the  remark  was 
made  bad  charge  of  the  case,  and  the  power  to 
cdther  convict  or  acquiL  Petitioner  saw  the 
jury  and  the  deputy  sheriffa  in  charge  of  them 
—four  in  number— and  knew  that  Ruef  was  be- 
ing Med.  He  must  be  presumed  to  have  in- 
tended the  ordinary  consequences  of  Us  own 
deliberate  act" 

8o  in  the  instant  matter  the  language  set 
forth  in  the  affidavit,  "You  f^lows  should 
acquit  that  fellow,"  can  convey  no  oth&r 
meaning  than  that  the  person  to  whom  It  was 
addressed  was  a  juror  in  the  case,  and  the 
language  clearly  shows  an  Intentlcm  to  in- 
fluence the  decision  of  the  juror.  The  cases 
cited  by  petitioner  do  not  ovenmle  Ex  parte 
Gre^,  supra,  and,  under  the  anthority  of 
that  case,  the  affidavit  was  sufficient  to  con- 
t&r  Jurisdiction  np(m  the  court,  and  the  find- 
lags  at  Oie  court  show  a  clear  case  of  ccn- 
tempL 

The  writ  Is  discharged,  and  the  prisons- 
remanded  to  the  custody  of  the  sheriff  of 
Alameda  county. 

We  concur:  BTUUTlilV ANT,  J. ;  MOOBSI^ 


(6?  Cal.  App.  En>> 
Ex  parte  COLE.  (Cr.  872.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  May  2.  1^) 

Criminal  law  ^1208(5},  l2l»-Pollee  conrt 
•  of  tea  Asgeles  held  to  have  JurlstftotlOB  of 

vagranqr  prosecution  and  sentenoe  to  city 

Jail. 

Los  Angeles  being  a  dty  of  the  first  and 
one-half  class,  St  1913,  pp.  469,  476,  ||  2  and 
IS,  and  not  Pen.  Code,  S  647,  apply  to  a  proae- 
cutioc  for  vagrancy,  and  the  police  court  of 
such  ci^  did  not  exceed  its  jurisdiction  In  sen> 
teudng  one,  convicted  of  vagrancy,  to  fanprison- 
ment  for  180  days,  to  be  confined  in  the  city 
jail  and  not  in  the  county  jaiL 

Ai^lcation  iQr  George  D.  Cole  for  a  writ 
of  habeas  corpus  prayed  to  be  directed  to  the 
Chief  of  Police  of  the  City  of  Los  Angdea 
to  eecnre  his  release  after  conviction  of  va- 
grancy. Writ  diaeharged,  and  petitioner  re- 
manded. 

C.  Franklin  Baxter,  of  Loa  Angelesb  flNr- 
petitioner. 

Brwln  W,  Wldney,  CMty  Prosecutor,  and 
J.  Frledlander,  Dcvnty  C^ty  Proeeentor.  botli 
of  Los  Angeieo,  for  the  People, 

ORAIO,  J.  The  petitioner  was  prosecatM- 
In  the  police  conrt  of  the  dty  of  Los  Ai^es.  - 
He  was  charged  with  vagrancy  under  section. 
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6i7  of  the  Penal  Code  of  Oallfomla,  subdivi- 
Elon  S  thereof,  and  was  convicted  and  aea- 
tBiced  to  be  confined  In  the  city  jail  of  Los 
Angeles  for  a  period  of  180  days.  We  are 
uriced  to  bold  that  the  police  court  exceeded 
ItB  Jurisdiction  in  pronouncing  this  sentence 
and  particularly  in  ^that  the  petition*  was 
■entenced  to  the  city  Jail,  whereas  it  Is  con- 
tended that  the  law  directs  such  imprison- 
meot  to  be  tn  the  county  jatl.  As  authority 
tot  this  daim  It  is  said  that  article  10  of  the 
charter  of  Los  Angeles  established  a  police 
court,  and  ttiat  section  647,  Penal  Code,  ia 
controlling  as  to  flie  poialty  for  the  offaise 
of  which  petitioner  was  convicted.  The  pro- 
rlsltni  of  the  charter  above  mentioned  was 
to  be  void  by  the  Supreme  Court  In  Flem- 
ing T.  Hanee,  163  Cal.  162,  M  Pac.  620.  The 
nme  case  also  dedded  that  although  the 
present  diarter  of  the  city  of  Loe  Angeles 
provides  for  the  establishment  of  a  police 
court,  the  dty  has  not  taken  advantage  of  Its 
autiHnrity  In  that  r^rd,  and  that  therefore 
Qie  scope  of  legislative  control  remains  as 
provided  In  section  1  of  article  6  of  the  Con- 
stltatimi,  in  which  the  Legislature  Is  given 
power  to  create  police  or  other  Inferior 
courts  in  any  Incorporated  dty  or  town. 

Sections  2  and  15  of  Chapter  267  of  the 
Statutes  of  itilS  apply  here,  and  not  section 
647  of  the  Penal  Code.  These  sections  ei- 
iveesly  authorize  the  Judgment  pronounced 
against  the  petitioner.  Los  Angeles  is  a  dty 
of  the  first  and  cme-half  dass  and  the  pro- 
vlfllooa  last  mentioned  confer  Jurisdiction  on 
the  police  court  of  a  city  of  that  class  ovw 
misdemeanors,  ptmtehable  by  fine  or  Imprla- 
onmesit  or  botii,  committed  in  the  dty  where 
such  police  court  is  held  and  provide  further 
Qiat  upon  conviction  of  such  an  offoise  the 
person  "shall  upon  the  order  of  the  Judge 
before  whom  such  conviction  la  had,  be  Im- 
prisoned In  the  <ity  Jail,"  etc. 

The  writ  is  discharged,  and  the  petitioner 
remanded. 


We  concnr: 
W0BK8,  J. 


riNLATSON,    P.  J.; 


(E7  Gal.  App.  S2») 

FASSIO  V.£.  L.  GOLDSTEIN  CO. 

(Civ.  4122.) 

(District  Court  of  Appeal,  First  District,  Dlvi- 
BioD  2,  California.  May  1,  1922.  Hearing 
Denied  by  Supreme  Court  Jane  29,  1922.) 

I.  Wsrk  aad  labor  4s»IO— Owaar  who  retala- 
•i  balMlH  oa  tfaoovary  that  eontraator  had 
•Mailed  eoatraot  hy  fnuiri  llaMe  for  rtuoiap 
Ma  valM  aot  laceeedlai  oaatraot  prieok 

Owner,  who  retained  building  after  eon- 
•traetlon  tiieraof,  on  discorery  mat  the  con- 
tractor had  obtained  the  contract  by  fraud,  was 
liable  merely  for  the  reasonable  value  not  ex- 
ccedisi  contract  price. 


GOLDSTEIN  CO.  497 
P.) 

2.  Contracts  ^=»94(l)— Coattrootloa  oontraot 
held  void  for  fraud. 

Construction  contract,  let  after  the  archi- 
tect wbo  bad  called  for  bids  had  induced  other 
contractors  to  submit  bids  greatly  in  excess  of 
the  cost,  and  in  excess  of  the  bid  made  by  the 
contractor  when  contract  was  swarded,  and 
after  owner  bad  been  misled  as  to  the  amount 
of  steel  required  in  the  construction  of  the 
building,  Tteld  void  for  fraud. 

3.  ^A^taesses  «=>268(i3)  —  Croes-examlnatloa 
as  to  Issue  not  raised  by  ploailngs  MA  rovar- 
slUo  error. 

In  contractor's  action  against  owner  for 
balance  of  contract  price  in  which  it  was  prov- 
ed that  the  contract  was  void  for  fraud,  and  In 
which  the  issue  of  the  reasonable  value  was 
not  raised  by  the  pleadings,  cross-examination 
of  contractor's  superintendent  as  to  contrac- 
tor's profit  on  the  building  Aeld  ground  for  re- 
VersaL 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Jadge. 

Action  by  Tincenzo  Fasslo,  doing  bwdnen 
under  the  firm  name  at  the  Mission  Concrete 
Company,  a^tnat  the  B.  L.  Goldstein  Com- 
pany, a  coxporatlon.  Judgment  for  plalntUf, 
and  defendant  appeals.  Reversed,  wiUi  dl- 
rectloDs. 

SlOBs,  Adcerman  9t  Bradl^.  of  San  Fran- 
cisco, for  appellant 

G.  R.  Perkins,  of  San  VnauSaat,  tor  ro* 
spondent^ 

STURTBVANT,  J.  [I]  The  plaintiff  sued 
and  relied  on  an  express  contract:  the 
defendant  pleaded  an  equitable  defense 
sounding  in  fraud  and  mistake.  If  the  de- 
fense vras  sustained  by  the  evidence,  tluD, 
under  the  pleadings  as  they  were  framed, 
thwe  could  be  no  recovery  because,  If  there 
was  actually  fraud  or  mlstabe  in  drawing 
the  omtract  the  whole  contract  was  vitiated. 
Conceding  that  the  defendant  received  and 
now  retains  the  building,  its  liability.  If  any, 
would  rest  upon  the  basis  of  the  reasonable 
value  thereof  not  exceeding  the  contract 
price.  However,  the  pleaoings  did  not  put 
in  issue  the  reasonable  value  of  the  building. 

[2]  We  turn  then  to  a  consideration  of  the 
undisputed  facts  proved  by  the  defendant  Id 
support  of  its  equitable  defense^  The  de- 
fendant had  employed  Mr.  Stewart  as  its 
architect  What  the  relations  were  which 
existed  between  Mr.  Stewart  and  the  plain- 
tiff does  not  fully  appear,  bnt  that  such 
rdations  were  somewhat  Intimate  will  ap- 
pear aa  we  proceed.  Having  pr^red  plana 
and  spedflcatlons  for  the  d^endant  Mr. 
Stewart  called  for  bids  for  the  general  con- 
struction work.  He  also  called  for  l^ds  to 
do  the  steel  work.  Bids  for  the  general  con- 
struction work  were  called  for  from-  five  or 
six  differ^t  contractors,  indudlng  the  idaln- 
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tiff.  The  plaintiff  put  In  Its  bid  for  »30W. 
Acting  upon  the  request  of  Mr.  Stewart,  R.  J. 
H.  Forbes  pot  In  a  bid.  Before  doing  so  he 
applied  to  the  plaintiff  to  give  him  a  figure 
whi<^  he  should  submit  In  the  same  way 
U  J.  DIebel  put  In  a  bid  for  $33,620.  Barrett 
&  HIIp,  acting  upon  their  own  Initiative,  put 
In  a  bid  for  $37,487.  Before  any  of  those 
bids  were  rccoWed.  Gunn,  Carle  &  Co.  put  in 
a  bid  of  $10.!>89  on  the  steel,  estimating  the 
amount  of  steel  at  104  tons ;  whereas,  the 
steel  necessary  for  the  building  amounted  to 
104,000  potmds  or  52  tons.  That,  in  putting 
in  said  bid,  Gunn,  Carle  &  Co.  was  acting 
as  the  ag»it  of  the  plaintiff  appears  from 
undisputed  facts.  In  the  first  place,  the  bid 
of  Gunn,  Carle  &  Co.  was,  at  first,  accepted. 
But,  notwithstanding  that  fact,  Mr.  Stewart 
obtained  authority  from  the  defendant  to  do 
so  and  awarded  the  steel  contract  to  this 
plaintiff.  Well  knowing  these  facta,  such 
act.  on  the  part  of  Mr.  Stewart,  was  approv- 
ed In  advance  by  Qunn,  Carlp  &  Co.  That 
company,  without  objection,  so  abandoned  its 
rights  to  a  contract  in  which  It  had  a  profit 
of  over  100  per  cent  In  the  second  place, 
although  the  bid  of  Gunn,  Carle  &  Co.  was 
made  in  the  month  of  June,  1919,  and  the 
alleged  mistake  was  soon  after  discovered  by 
that  company,  nevertheiees  as  late  as  Decem- 
ber 16,  1010,  that  company  wrote  the  de- 
fendant that  the  amount  of  steel  incorporat- 
ed In  the  defendant's  building  was  "In  round 
numbers.  100  tons  of  reinforcing  bars.  This 
100  tons  includes  atraut  30,000  square  feet  of 
fire  mesb  and  several  sizes  of  wire  used  in 
wrapping  columns,  etc."  After  Gunn,  Carle  & 
Go.  had  written  and  submitted  Its  bid,  Mr. 
Stewart  requested  Mr.  Carle  to  ask  the  Pad- 
flc  Coast  Steel  Company  to  file  a  bid.  That 
company  was  engaged  in  the  manufacture; 
of  steel,  but  it  was  not  engaged  in  steel 
construction.  Thereupon  Mr.  Carle  fomlah- 
ed  that  company  a  figure  and  it  bid  $12,4S0, 
which  figure  was  126  per  cent,  above  the 
market  price.  Before  the  plaintiff  bid  on 
the  general  construction  work,  Mr.  Stewart 
(without  die  knowledge  of  the  defendant) 
opened  the  bids  on  steel  and  informed  the 
plaintiff  that  Gunn,  Carle  &  Co.  had  put  in 
the  lowest  bid.  When  the  plaintiff  put  In  its 
bid,  it  also  knew  that  the  purported  mistake 
had  been  made  in  the  bid  on  the  steel  and 
that  the  t^aintlff  could  get  the  ateti  for 
$6,400.  Furthermore,  Mr.  Stewart  did,  at 
about  tiie  saine  time,  promise  the  idalntfff 
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thflt  It  could  have  the  steel  contract  If  It 
got  the  construction  contract.  None  of  the 
conniving  above  set  forth  was  known  to  the 
defendant  nnUl  it  had  made  aU  of  the  pay- 
ments excepting  the  payment  which  is  sued 
for  In  this  action.  Under  the  facts  as  stated, 
it  manifestly  ai^ears  that  all  that  Mr.  Carle 
did  was  done  as  the  agent  of  the  plaintiff; 
that  all  that  the  Pacific  Coast  Sted  Com- 
pany did  and  all  that  Mr.  Forbes  did  was 
done  as  the  aids  and  assistants  of  Mr.  Carle ; 
and  that  at  least  part  of  the  acts  of  Mr. 
Stewart  were  done  in  the  Interest  of  the 
plaintiff  Instead  of  in  the  interest  of  the 
defendant  Under  these  circumstances,  the 
contract  sued  upon  was  saturated  with  the 
fraud  imposed  by  the  plaintiff  on  the  de- 
fendant and  no  verdict  based  on  the  con- 
tract should  have  been  returned. 

IS]  When  the  case  stood  in  tliis  form  the 
plaintiff  asked  of  Mr.  Smith,  who  had  for* 
merly  been  tiie  soperlntuident  toe  the  plain- 
tiff: 

"Do  yon  know  what  the  profit  was  on  the 
Goldstein  job?  Mr.  Ackerman:  I  object  as 
incompetent,  irrelevant  and  immaterial,  and  in 
no  way  binding  upon  the  defendant  in  this  case. 
The  Court:  What  U  that?  Mr.  Perkins:  I 
asked  what  the  profit  to  the  Mission  Concrete 
Company  was  on  this  job,  assuming  that  was  te 
be  $41*48&  the  contract  price.  The  Gonrt:  I 
think  that  is  proper  cross-examination.  A.  We 
made  in  the  neighborbood  of  about  fifty-one  or 
fifty-two  hnodred  dollars  on  that  Job,  as  near 
as  Mr.  Fassio  and  I  could  check  it  np  from 
our  bills  payable.** 

The  result  of  the  ruling  of  the  trial  cotort 
was  ttiat  the  Jury  were  allowed  to  believe 
that  if  the  plaintiff  In  the  forgoing  conniv- 
ing made  only  a  reasonable  profit  then  and 
In  that  event  the  defendant  sdiould  pay  ac- 
cordingly. However,  as  the  issue  of  reason- 
able value  was  never  tendered  by  the  plead- 
ings the  case  stands  thus:  The  plaintiff  was 
allowed  to  submit  its  testimony  regarding 
reasonable  value  and  the  def«idant  was 
never  giv^  an  opportunity  to  produce  wit- 
nesses on  the  same  subject 

For  the  forgoing  reasons  we  think*  that 
the  Judgment  should  be  reversed,  that  the 
parties  should  be  allowed  to  amend  their 
pleadings,  and  that  a  new  trial  shonld  be 
had  on  the  amended  pleadings.  It  la  so 
ordovd. 

Weamcur:  LANODON,  P.  J.;  NOUBSB.  J. 
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(67  Cal.  App.  47S) 

PEOPLE  V.  HURST.  (Or.  856.) 

(District  Cour^     Appeal,'  Second  District,  Di- 
vision 1,  California.   April  27,  19^.) 

1.  Crimlaal  law  «s»878(l)— Coivfetlon  botb  of 
■rtM  Md  burnlDO  of  iMMrad  property  wttb 
liteit  to  riefraod  losirer  proper. 

Under  Pen.  Code.  S  954,  proriding  tbat  an 
information  may  charge  two  or  more  different 
offenBes  connected  together  in  their  commis- 
sion, a  conviction  for  arson  and  the  burning  of 
insured  propertf  end  costents  with  intent  to 
defraud  insurer  was  proper. 

2.  Arsoe  ^1937 (I)— Evidence  held  auffloient  to 
•nstale  ooeviotloa. 

Evidence  conadered,  and  Aeld  sufficient  to 
nistain  conviction  for  arson  and  burning  of  in- 
sured property  and  contents  with  intent  to  de- 
fraud  insurer. 

3.  Criminal  law  ^=9656(2)— Direotloe  by  ooert 
to  answer  questions  evaded  by  aooesed  on 
eroes-exanilnatloR  not  error. 

Where  accused  as  a  witness  repeatedly 
evaded  questions  asked  by  district  attorney  on 
cross-examination,  it  was  not  error  for  tbe 
court  to  direct  him  to  answer  the  auestionn. 


4.  Criminal  law  4=»4i9,  420(5)— Exdntloi  of 
heanay  evidence  not  error. 

Where  a  witness  whose  testimony  accused 
desired  was  ill,  and  he- sought  by  snother  wit- 
ness to  prove  statements  made  1^  her,  it  was 
not  error  to  exclude  such  proposed  testimony 
u  hearsay. 

5.  Wttneesee  <8=>277  (6)— Proper  to  qneetlon 
aeoDied  as  to  purported  vrrittoi  Mifwsloi 

■ot  introduoed  tn  evldenoe. 
Where  a  written  confession,  purported  to 
hare  been  made  by  accused,  was  ruled  out  on 
the  gronnd  that  It  was  not  signed,  it  was  prop- 
■  er  fw  the  district  attorney  to  Question  ac- 
cused an  to  statements  thereiii  purported  to 
bave  been  made  \ig  him. 

L  CriMlnal  law  «s>448<l),  M 70 (I)— Evldenoe 
that  bnelness  of  accused,  charged  with  arson, 
wu  profitable  properly  nnladetf  as  a  eon- 
elaslen,  and  any  error  therein  was  harmless. 

Where,  in  a  prosecution  tot  arson  snd 
burning  of  Insured  property  snd  it*  contents, 
with  intent  to  defraud  insurer,  sccused  sou^t 
to  prove  that  tbe  business  of  accused  was  oper> 
ating  on  a  paying  basis  for  tbe  purpose  of 
showing  absence  of  motive,  heli,  tbat  the  evi- 
dence was  properly  excluded  as  the  conclusion 
«f  the  witness,  and  in  any  erent  the  exdnsion 
thereof  wan  harmless. 

Appeal  from  Superior  Court,  Loe  Angeles 
Oounty;  Frank  B.  Willis,  Judge. 

Leo  W.  Hurst  was  convicted  of  ars<n  In 
the  first  d^n^  aiid  the  burning  of  insnred 
property  with  intent  to  dftfraud  the  insurer, 
and  he  appeals.  Affirmed. 

Mart  Cfrtes'  and  Go<ver»  CoUlngs  &  Sbrev^ 
all  flf  Los  Angles,  tox  an>ellant 

D.  8.  Webb,  Atty.  Gea.,  and  Arthur  B^rtitfi, 
D^ntT  AtlT.  Oen.,  for  Oio  FM|A& 


PEOPl^      HURST  40!> 
(ItTP.) 

SHAW,  T.  By  Oie  first  ooant  of  an  Infor- 
matltni  filed  by  the  district  atttnuey,  d^aid- 
ant  was  chafed  with  ttie  crime  cit  arson. 
By  tbe  Beeond  count  tbereoC  he  was  diai^^ 
with  the  oCrenne  defined  In  section  648,  Penal 
Code,  to  wit,  tbe  bnmlng  of  lusared  [vop- 
er^,  alteged  to  be  a  dwelllDg  house  and  «m- 
tents,  consisting  of  famttore  Uiprein,  with  inr 
tent  to  defrand  the  insurer. 

No  (A»jection  by  motlim  or  domirrer  was 
Interposed  to  tbe  Information  dtfendant, 
who,  iqjon  trial,  was  convicted  of  arson  tn 
the  first  Aetsmb^  toiOxmoA  a  iudgment 
thereon  of  imprisonment  fbr  tbe  term 
soibed  by  law,  which,  as  spedfled  in  section 
40(^  Penal  Code,  is  not  less  than  two  years. 
He  was  likewise  convicted  as  charged  in  tbe 
second  count,  and  adji^Eed  to  softe  lmpri» 
raiment  for  the  term  prescribed  law,  which, 
as  spedfled  in  section  648,  Penal  Code,  Is  not 
less  than  one  year;  It  being  provided  that 
such  last>«ientioned  Judgment  should  run  con- 
currently wltti  tbe  Jodgmrat  proumnced  up- 
on deftadanf  a  convtctKm  of  the  crime  of  ar^ 
son. 

[1]  On  appeal  from  these  Judgments  d»> 
fendant,  wlthont  ot^ecUoo  urged  in  tbe  ccmrt 
below.  Insists,  for  some  reason  not  appi«u> 
ing  In  his  brief,  Oiat  it  was  error  to  oonrlct 
him  npoi^  both  charges.  In  the  absence  of 
any  reastm  assigned  tboreftn*,  we  are  unable 
to  perceiTe  any  ground  npmi  which  the  ob- 
Jectlon  could  be  based.  Section  964,  Penal 
Code,  provides  Qiat — 

"The  *  *  •  information  may  diarge  two 
or  more  different  offenses  connected  together 
In  their  eommlsdon,  *  *  *  or  two  or  more 
different  offenses  of  the  same  class  of  crimes 
or  offenses,  under  separate  counts." 


The  <^^ses  ara  dltferrait,  and  connected 
together  In  th^r  commission ;  one  being  for 
arstm,  and  the  other  tot  burning  Insured  pr<^ 
erty.  Its  contents,  with  intent  to  defraud.  By 
the  one  act,  since  the  pr<q;>erty  was  Insuredt 
and  tbe  burning  accompanied  with  the  Intrat 
to  defraud,  two  crimes  were  committed. 

[2]  That  the  evidence  was  clearly  suflSdraik 
to  show  defendant's  guilt  admits  of  no  doubt 
whatsoever.  He  occupied  the  house  as  a  tf-n- 
ant  of  another,  and  at  the  time  of  the  flre  he 
held  a  policy  of  Insurance  upon  the  furniture 
In  the  sum  of  ;^2,000  tor  his  own  benefit 
With  an  associate,  likewise  charged  with  the 
commission  of  the  crime,  and  who  pleaded 
guilty  to  the  second  count,  defendant  par- 
ticipated in  the  burning  of  the  house,  tbe 
purpose  therettf,  as  clearly  aKiears  from  the 
evidence,  being  to  obtain  the  insnranoe  mon^, 
with  which  he  and  bis  associates  were  to  go 
to  Mexico.  The  fact  that,  in  accordance  with 
their  agreement,  the  fire  was  ignited  by  King, 
who  obtained  the  kerosene  therefor,  rraders 
defendant  none  the  less  guilty. 

[1]  It  Is  next  claimed  tbat  tbe  attitude  of 
the  court  prevented  detendant  fimn  having  • 
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fair  trial.  Oils  contention  la  baand  upon  the 
fact  that,  when  defendant  upon  the  wltneas 
stand  repeatedly  evaded  Questioua  asked  him 
by  the  district  attorney  on  croBfr«xamIna- 
tlon,  the  court  aa  often  directed  him  to  an- 
swer the  questions.  Th^e  was  no  error  In 
the  action  of  the  court  In  this  regard;  in- 
deed. It  conlt^  not  have  done  otherwise  with- 
out loss  of  dignity  and  ceasing  to  functicm. 

[4]  UpXMi  the  ground  that  a  Mrs.  Ham- 
mond, whojBe  testimony  defendant  decdred, 
was  Ul,  dtfendant  sought  by  another  witness 
to  prove  statements  made  by  her  to  the  ef* 
fact  that  she  was  with  defendant  at  about 
die  time  the  fire  occurred.  Clearly  audi  pro- 
posed testimony  would  have  been  hearsay. 

W  It  appears  that  the  people  offered  in 
evidence  a  written  confession  purporting  to 
have  been  made  by  defendant,  which,  upon 
objection,  was  ruled  out  op<m  the  ground  that 
it  was  not  signed  by  defendant.  Whereupon 
defendant  was  questioned  aa  to  whether  he 
had  not  made  certain  statements  contained  In 
the  typewritten  docum^t,  s<Hne  of  which  he 
admitted  having  made,  and  others  of  which 
he  denied.  The  confession  was  not,  as  dalmed 
by  appellant,  Introduced  In  evidence;  and  we 
perceive  no  impropriety  In  the  court  permit- 
ting the  district  attorney  to  question  defend- 
ant with  raf»ence  to  statemoita.made  by 
him  as  to  his  participation  In  the  burning  of 
the  building. 

[8]  A  witness  called  by  defendant  Was  ask- 
ed, "Did  you  have  any  Interest  in  that  bald- 
ness?" to  which  questirai  the  court  sustained 
an  objection  upcm  the  ground  that  It  was  Im- 
material. Defendant's  attorney  then  stated, 
"I  want  to  show  the  absence  of  motive;" 
whereupon  the  court  asked  defendant's  at- 
torney, "What  do  you  propose  to  prove  by 
this  witness?"  to  which  he  replied,  "I  pro- 
pose to  prove  that  the  business  was  operating 
on  a  business  basis  and  that  the  business  was 
paying ;"  in  answer  to  wtaldi  the  court  stat- 
ed, "That  would  be  a  craicluslon  of  the  wit- 
ness," and  sustalnod  an  objection  thereto.  In 
so  ruling  we  think  the  court  was  correct 
While  defendant  was  entitled,  aa  he  dalma, 
to  Introduce  evidence  showing  an  absence  ot 
motive,  which,  it  established,  is  a  fact  for 
the  consideration  of  the  Jury  In  weighing  the 
evidence  against  him,  since  without  motive 
therefor  it  is  ImiH'obable  that  <m»  will  com- 
mit a  criminal  offense,  nevertheless  no  ques- 
tion was  asked  of  the  witness  tending  to 
bring  'out  any  facta  from  which  the  Jury 
could  determine  whether  or  not  the  business 
was  profitable,  and,  dearly,  had  the  witness 
answered  that  it  was  a  paying  business,  it 
would  have  been  merely  a  conclusion.  How- 
ever this  may  be,  and  conceding  the  ruling 
to  have  been  erroneous  and  that  the  answer 
to  the  question  would  have  been  favorable  aa 
tending  to  show  want  of  motive,  nevertheless, 
since  an  examination  of  the  entire  record 


leaves  no  doubt  as  to  defendants  act  In  burn- 
ing the  buildliig;  which  was  Insured  tor  his 
benefit  In  the  sum  trf  |2,000,  he  could  not 
have  been  prejudiced  by  the  alleged  ernv. 

Upon  the  record  presented  there  can  be  no 
possible  question  as  to  defendant's  guilt,  and 
there  were  no  errors  In  tiie  mlings  ot  the 
court  prejudicial  to  his  substantial  ri^ts. 

The  jndgm«it  Is  affirmed. 

We  concur:  GONBBT,  P.  J.;  JAMBS,  J. 


(BT  Cal.  App.  6U) 
JACKSON  V.  LEONARDT  &  PECK. 

(Chr.  3799.) 

(DittrioC  Ooort  of  Appeal,  Second  District, 
Division  1,  California.  April  29.  1022. 
Bearing  Denied  by  Snprems  Court  June  28. 

1022.) 

1.  Munloipal    eorporatlest  ^9809(2)— 
traotor  haviso  permit  ts  operate  eoaersto 
nlxer  Is  street  most  axsrolw  oara. 

A  contractor  holding  a  regular  permit  from 
the  dtj  anthoritiei  to  use  a  concrete  mixer  in 
the  street  in  connection  with  the  cons  traction 
of  a  bnildiog  was  not  a  trespasser  apon  the 
street,  but,  nevertheless,  owed  the  dntr  to 
place  the  madilne  so  titat  ft  would  not  unnec- 
essarily obstruct  travel,'  or  be  Bkdy  to  iffoduco 
injury  to  those  who,  using  reasonable  care, 
might  travel  upon  th'e  street. 

2.  Maalelpal  eorporatloM  •=98l9(l)^vU 
isaoa  Mi  aot  to  skaw  ■eflloaiieo  la  leavlai 
oonoroto  sibier  la  stnat 

Bvidence  that  the  concrete  mixer  which 
defendants  had  a  permit  to  use  in  the  street 
was  standing  dose  to  the  curb,  100  feet  from 
a  street  intersection,  Jiaving  the  hopper  raised 
in  which  position  it  would  cause  less  obstruc- 
tion that  if  it  were  lowered,  when  plaintiff  ran 
her  automobile  Into  it  in  broad  daylight,  hdd 
not  to  show  any  negligence  by  the  defendant. 

3.  Municipal  eorporatlons  «39809(2)— Dsa 
oafe  does  not  reqslre  barrieadt  aroaad  osa- 

orete  mixer  In  street. 
Due  care  does  not  require  a  contractor 
having  a  permit  to  operate  a  concrete  mixer 
in  the  street-to  erect  a  barricade  around  the 
mixer,  which  would  have  added  to  the  obstruc- 
tion of  t^e  atreet  and  oonld  not  have  aerved  to 
give  any  better  notice  of  the  presence  of  the 
mixer  than  did  the  object  ItaaU: 

Appeal  tnaa  Superior  Ooort;  Los  Aqgeles 
County;  Albert  Lee  St^ena,  Judce; 

Action  by  Luella  P.  Jackson  against  LeMi- 
ardt  ft  Peck,  a  copartnership  composed  of  H. 
Leonardt  and  C.  L.  Pedc,  to  recover  dam- 
ages to  an  automobile.  Judgmoit  for  plain- 
tiff, and  defendant  a^iMla.  Beversed. 

Le  Roy  U.  Bdwarda,  of  Lotf  Angeles,  for 

appellant 

Cooper.  Collinga  ft  Shreve^  ot  Los  *iifitla^, 
tor  respondwt 
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JAMBS.  J.  Plaintiff,  by  the  Jadgment  of 
the  trial  court,  was  awarded  damages  be- 
cause of  tbe  alleged  neellgoit  act  of  tin  de- 
ffimdant  1b  maintaining  upon  tbe  street  an 
obstmctkn  with  which  the  atitnnoblle  of  the 
jtalntlff  odllded.  Defendant  has  annealed. 

It  Is  the  contention  ot  app^ant  Oiat  the 
plaintiff  failed  to  establish  against  It  any 
n^Ilgmt  act  aathorlslng  the  recorery.  This 
contention  seems  to  be  home  out  the  evl- 
dmce  as  the  record  shows  It  At  time  In 
qoestton  a  bnlldlng  was  being  constmcted  at 
tbe  northjrest  comer  of  Seventti  and  Flgueroa 
streets  In  the  dty  of  Los  Angeles.  ,On  Sev- 
en tb  street  and  appnnlmat^  100  feet  fr<nn 
the  contw.  in  the  street  bat  close  to  the  cnrb 
line,  was  a  concrete  mixer  owned  by  the  de- 
fendant and  used  In  mixing  the  cement  whldt 
entered  into  the  constractlm  ot  the  boUdlng. 
Bemith  street  at  that  point  nms  in  an  ap- 
proximately easterly  and  westerly  direction, 
and  its  Intersection  with  Flgtieroa  tormo 
nearly,  if  not  quite,  a  rl^t  angle.  Plaintiff 
dziTtaig  a  motor  coupe,  and  in  full  daylight, 
drove  south  alwg  ngueroa  and  turned  west 
on  Semth  street.  Serenth  street  was  suf- 
fldently  broad  to  permit  of  free  passage  of 
TeUdes  without  use  of  tbe  space  upon  which 
the  concrete  mixer  was  placed.  The  width 
of  Oie  mixer  at  its  base,  as  tt  extended  from 
flie  eatb  Into  the  street,  was  about  8  feet. 
Thne  was  a  metal  hopper  attadied  to  an  arm 
of  the  madilne^  which  could  be  let  down  or 
raised  up  by  a  cable  attadunent  On  the  day 
hi  qnestlrai  (being  Sunday,  and  the  machine 
not  b^g  in  use)  the  hopper  was  in  a  raised 
position.  When  raised  tbe  metal  part  of  tbe 
hopper,  at  a  distance  of  about  6H  or  7  feet 
from  the  gronnd,  extended  oat  about  2  feet 
beyond  the  main  body  of  the  machine  and  to- 
ward the  center  of  Seventh  street.  When  in 
tbat  posltifm  the  machine  famished  less  ob- 
strncticm  to  traffic  on  the  street  than  with 
the  bopper  lowered.  As  plaintiff  was  driving 
her  automobile  past  tbe  mixer,  the  right-hand 
frMt  comer  of  tbe  top  collided  with  a  comer 
of  the  beeper.  The  force  of  tbe  contact  par- 
tially broke  tbe  hopper  loose  from  its  attach- 
ment, and  it  came  down  and  rested,  when 
idaintlfTs  machine  finally  stopped,  on  the 
rear  fender.  The  automobile  of  plaintiff  was 
damaged  ccm^deratdy  and  several  hundred 
dollars  were  expoided  to  cover  the  cost  of 
repairs. 

[1,11  Defendant  was  not  a  trespasser  up- 
on  the  street,  as  It  htid  a  regularly  issued 
permit  from  the  city  authorities  allowing  it 
to  maintain  and  use  the  mixer  at  tb&t  point 
Its  duty,  of  course,  nevertheless,  was  to  so 
place  the  machine  tbat  It  would  not  unneces- 
sarily obstruct  travel,  or  be  likely  to  prodace 
injury  to  those  who,  using  reasonable  care, 
■dght  travel  upon  the  street  The  mlxor  was 
ft  laris  eontrivaace  standing  about  8  feet  hlf^ 
and  presented  its  wfaole  oatHne  to  parsons 


who  mi^t  be  approadiing  it  At  the  time  ot 
the  acddent  bdng  the  opoi  day.  there  was 
no  necessity  for  the  placing  of  lights  about 
it  Nether  was  it  a  thing  which  plaintiff, 
upon  making  tbe  turn  from  Flgueroa  street 
onto  Seventh,  was  suddenly  Cf»fnmted  with, 
for  in  her  own  testimony  she  stated  that  aft- 
er turning  tbe  corner  of  the  street  she  trav- 
eled tor  a  distance  ot  about  100  feet  before 
her  autmnobUa  struck  tihe  mlxor.  Hraeorer, 
she  tastlfled  that  she  did  not  see  the  mixer  at 
all  bef  on  die  oolUded  with  It  whidi  must  be 
interi»eted  to  mean  that  she  did  not  look  in 
the  direction  of  it  If  the  maddne.  as  was 
the  fitct  was  plainly  discernible  in  all  of  its 
projecting  parts  to  tbosa  who. traveled  upon 
the  street  and  was  so  placed  that  contact 
wilSi  it  mitAt  easily  be  avcdded.  it  w^onld  fol- 
low that  defendant  had  aerdsed  all  the  care 
required  of  it  In  the  drcumstanees.  'Due  neg- 
ligence, if  any  there  was,  which  produced  the 
damage  must  be  said  to  bare  been  that  ot 
the  driver  of  the  aut(»nOblle. 

[I]  Counsel  tor  respratdent  ai^nes  that  ft 
barricade  should  have  been  built  about  the 
mixer.  Such  a  banteade  would  mcnly  have 
added  to  the  obstructioa  presmrted  by  t3ie  nub> 
dilne  and  coaM  not  have  served  to  ^ve  any 
better  nottee  of  the  presence  thore  of  the 
mixer  than  did  the  object  its^  Hie  evi- 
dence does  not  sustain  tbe  flndliw  made  tqr 
tbe  trial  Judge. 

Tbe  Judgment  is  reversed. 

We  concur:   CONKBY,  P.  J.;  SHAW,  J, 


RAY  V.  LANKERSHtM 

(Civ.  3819.) 


est  Cftl.  App.  4ff7) 
GRAIN  CO. 


(District  Conrt  of  Appeal,  Second  Distriet 
DIvlBion  1,  California.  April  27, 1922.) 

1.  Oests  «s»20s,  206— Meatorasdaw  of  ooeta 
wtth  all  davit  attaehetf  prima  facie  right  to 
lasert  aaionst  la  Jadgmest 

The  memorandom  of  costs,  with  an  afidavlt 
attached  containing  all  the  reqaisite  statements 
as  tbe  same  are  specified  in  Code  Civ.  Proc.  | 
1033,  establishes  the  prima  fade  right  to  hare 
the  total  amount  shown  by  those  items  Inserted 
in  the  judgment,  and  it  devolves  upon  the  party 
objecting  to  show  that  the  items  were  not  prop- 
erly Included  within  tbe  cost  bin. 

2.  Costs  4»=>t84(l)— Party  olalmlnfl  wltsasa 
fees  as  costs  seed  sot  have  paid  the  fees. 

It  is  not  essential  to  the  right  of  a  party, 
who  daims  witness  fees  as  costs,  that  be 
should  first  have  paid  the  fees. 

Appeal  from  Superior  Court  Los  Angeles 
County;  T.  N.  Harvey,  Judge. 

Action  by  Carl  Bay  against  the  Lanker- 
alUm  Grain  Oenpany,  a  fictitious  name^ 
owned  and  oparfttad  1^  H.  D.  Oarka^  ITrom 
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an  order  deoylns  motloii  to  retax  costs,  de- 
fendant appeals.  Afttrmed, 

Wetberbom,  Hoyt  ft  Jones,  ct  Los  Angeles, 
for  appellant 
Fred  W.  Morrlsmi,  at  Los  Angeles,  for  i»- 

BpondenL  ' 

JAMES.  J.  The  defendant  asked  to  have 
certain  items,  appearing  in  a  memorandum 
of  costs  which  the  plaintiff  filed,  disallowed. 
The  court  denied  the  motion.  Defoidant  has 
appealed  from  the  order. 

[1,2]  After  notice  of  decision  and  within 
the  time  required  by  section  1033,  Code  of 
Civil  Procedure,  the  plaintiff,  in  the  court 
below,  filed  bia  memorandum  of  costs.  In 
this  memorandum,  Tarlona  Items  appeared 
as  for  fees  of  witnesses,  who  were  seven  in 
number,  sucb  fees  including  the  per  diem 
fixed  by  the  statute,  together  with  the  mile- 
age charge  which  is  allowed  to  t>e  collected. 
It  included  notary  charges  for  taking  a  depo- 
sition of  one  Nye  at  Cheyenne,  Wyo.,  amoiint- 
Ing  to  $5,  and  a  witness  fee  of  $2,  with  a 
mileage  charge  of  10  cents  for  the  attendance 
of  the  witness  upon  the  taking  of  bis  depo- 
sition. The  other  cliarges  were  for  the  serv- 
ing of  subpffinas.  Plaintiffs'  attorney  at- 
tached to  the  memorandum  bis  altidavlt, 
which  in  all  respects  was  sufficient  to  estab- 
lish prima  fade  the  regularity  of  the  charges 
made.  This  affidavit  contained  the  state- 
ment that,  to  the  best  of  bis  knowledge  and 
belief,  the  items  "in  the  within  memorandum 
of  costs  and  disbursements  are  true  and 
correct  and  have  been  necessarily  incurred  in 
this  cause."  It  was  further  set  out  in  the 
affidavit  that  the  witnesses  actually  attended 
at  tbe  trial  and  actually  traveled  the  num- 
ber of  miles  <daimed  for  each,  and  that  in 
tbe  judgment  of  tbe  affiant,  each  of  the  wit- 
nesses was  a  necessary  and  material  one.  A 
statement  as  to  the  correctness  of  the  serv- 
ice charges  was  also  included.  In  tbe  notice 
of  motion  to  have  the  court  tax  the  costo,  It 
was  stoted  generally  that  the  motion  would 
be  upon  the  ground  that  tne  charges  were 
not  correct  and  were  not  taxable  against  the 
defendant,  and  would  be  based  upon  an  atll- 
davlt  and  tbe  records  and  flies  in  the  case. 
Appellant  does  not  claim  that  the  witnesses 
w^ere  not  legally  required  to  attend  upon  the 
trial,  or  that  they  did  not  so  attend,  but 
makes  the  contention  that,  because  they  did 
not  demand  their  fees  when  subpcmiaed,  they 
could  not  afterwards  collect  compensation. 
Tbe  second  contention  is  that  a  party  may 
not  Include  in  bis  cost  bill  items  as  for  fees 
due  witnesses,  unless  he  has  actually  paid 
such  fees.  The  affidavit  attached  to  the  cost 
bill  contained  all  the  requl^te  statements  as 
the  same  are  specified  in  section  1033,  Code 
of  Civil  Procedure.  Tbe  memorandum  of 
costs,  with  such  an  affidavit  atta<^ed,  es- 
tablished prima  fAde  the  Tight  of  the  ^la- 


tiff  to  have  tbe  total  amount  shown  by  those 
items  Inserted  in  the  Judgment  Bambart  v. 
Kron,  88  Gal.  447,  26  Pac.  210;  Miller  v. 
Highland  D.  Co.  et  al.,  91  CaL  103,  27  Pac. 
630.  It  devolved  apon  tbe  moving  party  to 
show  that  tbe  items  were  not  properly  in- 
cluded within  tbe  cost  bill,  and  this  it  failed 
to  do.  There  was  no  showing  that  any  wit- 
ness had  waived  bis  costs  and  presumptively, 
each  having  been  duly  required  by  subpoena 
to  attend  at  the  trial,  each  would  have  a 
legal  claim  against  tbe  plaintiff  for  the 
amount  of  bis  fees.  Plaintiff  having  incurred 
Buch  UabtUly  was  oitltled  to  liave 'judgment 
to  cover  it  It  Is  not  essential  to  tbe  right  of 
a  party  who  claims  witness  fees  as  costs  that 
he  should  have  first  paid  tbe  fees.  linforth 
v.  S.  F.  Gas  &  Electric  Co.,  0  CaL  App.  434, 
99  Pac.  716.  No  showing  was  made  that  the 
notary  diarge  of  $5  for  tbe  teking  of  tbe 
deposition  of  the  witness  Nye  In  Wyoming 
was  excessive,  or  that  tbe  witness  fee  of  $2 
and  mileage  of  10  c^ts,  pr^mably  paid  to 
the  witness  to  secure  his  attendance  before 
the  notary,  was  not  prvpet  to  be  collected. 
Tbe  OTder  Is  affirmed. 

We  concnr:  CONRDT,  P.  J. ;  SHAW,  J, 


(S7  Cal.  App.  «6) 
PCOPLE  V.  GROENiO.    (Cr.  604.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia. April  28,  1922.  Hearing  Denied 
by  Supreme  Court  June  28^  1822.) 

1.  ladlotmeiit  aad  lafornatita  «s>l74~IUM- 
raent  as  priadpal  suttalas  wavlolloB  for  ^d- 
iBf  aad  ahettlag. 

Under  Pen.  Code,  S}  31,  971,  an  Inffictment 
charging  defendant  in  the  usual  form  as  prin- 
cipal with  the  crime  of  grand  larceny  Is  suffi- 
cient to  sustain  a  conviction,  tbougti  -the  evi- 
dence shows  he  aided  and  abetted  the  ooai- 
mission  of  tbe  offense. 

2.  Criminal  law  «=s>785(l5)— Instruotlon  a» 
to  witnsta  testlfyiag  falsely  held  aot  to  ra- 
quire  reversal. 

The  giving  of  an  Instruction  that  If  any 
witness  bsd  willfully  sworn  falsely  as  to  any 
material  matter  the  jury  shoald  distrust  Us 
entire  evideuce,  doss  not  require  reverssL 

3.  Crlmisal  law  «=»792(2)^vld»flee  held  to 
aathorize  instructloa  as  to  aiding  aad  afeet- 
tiag. 

An  inBtruction  in  the  language  of  Pen. 
Code,  {  81,  that  all  persoDS  concerned  in  tbe 
commission  of  a  crime,  whether  directly  com- 
mitting the  act  or  aiding  and  abetting  in  the 
act,  are  principals,  was  proper  where  there 
was  evidence  on  the  diarge  of  larceny,  of  an 
automobile  tending  to  show  tiiat  defendant  had 
employed  odiers  to  steal  the  anfeomobUe  attd 
drtre  It  Into  another  atata, 
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4.  Larceny  «=»73— EvIdSBee  haM  lot  to  war- 
raat  c4iarge  on  dafandait^  ewnerehlf  of 

stolen  automobllB. 

Where  defendant  and  the  owner  of  an  aa- 
tomobUe  had  a  contract  whereby  defendant 
was  to  receive  an  automobile  fn  a  trade  for 
land,  and,  pending  consninmation  of  the  trade, 
tbe  antomobile  was  stored  in  a  garage  from 
which  defendant  had  the  right  to  take  it  for 
demoDstratioii  purposes  only,  and  defendant 
had  expressly  refused  to  accept  title  to  the  au- 
tomobile on  the  ground  it  would  Impose  the 
risk  of  loss  on  him,  tbe  title  had  never  passed 
to  defendant,  under  Civ.  Code,  §  1141,  so  that 
it  was  not  error  in  a  prosecution  of  defendant 
for  larceny  of  the  antomoblle  to  refuse  a  re- 
quested instractioQ  based  on  tbe  theory  that 
the  title  to  the  automobile  had  passed  to  the 
defendant  before  it  was  stolen. 

5.  Criminal  law  «=>53l  (3)— Evidenca  held  t« 
sostala  iading  oonfession  was  voluntary. 

Where  there  was  no  evidence  that  any 
threats  or  promises  had  been  made  to  defend- 
ant to  induce  him  to  make  a  confession,  and 
it  appeared  that,  immediately  before  he  made 
Uie  statement,  tbe  district  attorney  stated  the 
charge  against  him,  informed  him  he  did  not 
have  to  talk  hat  that  they  wonld  Usteu  to  any 
explanation  he  chose  to  make,  the  court  and 
jury  were  justified  in  concluding  that  tbe 
confession  was  free  and  volontsry. 

«.  CHari^al  law  «s>535(2)— Evldeaoa  aside 
frem  oonfesslon  held  to  show  oerpua  dellotf. 

BTidence  that  tiie  aatomobile  defendant 
was  chained  with  haring  stolen  was  in  a  locked 
gan^e  on  a  certain  evening,  and  that  next 
morning  the  garage  was  discovered  to  have 
been  broken  open  and  the  car  was  gone  and  it 
was  later  found  to  another  state,  is  proof 
■officient  to  sustain  the  corpus  delicti  of  lar- 
ceny of  the  automobile  aside  from  defendant's 
confession. 

7.  CrlBlnal    law   ^»5I  I  (7)— Evidence  held 
•affleleiit  te  eorroborata  testlnoqr  of  aooom- 

In  a  prosecution  for  larceny  of  an  auto- 
mobile, where  a  witness  for  the  state  testified 
defendant  had  employed  witness  and  anotier 
to  steal  tbe  car,  defendant's  written  confes- 
sion and  bis  testimony  at  the  trial  snffl- 
dent  to  corroborate  the  tratlmony  of  the  ae- 
coDpUce  and  snstaln  the  conviction. 

Appeal  from  Superior  Court,  San  Joaqntn 
Coonty ;  George  F.  Boclt.  Judge. 

GtM  Groenig  was  convicted  of  grand  lar- 
ceny, and  he  appeals  from  the  judgment  of 
amvictioD  and  from  the  order  denying  bis 
motion  for  a  new  trial.  Affirmed. 

B.  W.  Dodge  and  H.  0.  Stanley,  both  of 
Stockton,  for  appellant 

U.  a.  Webb,  Atty.  Gen.,  and  J.  Chaa.  Jones, 
D^t7  Atty.  Gen.,  for  the  People. 

VnXCB,  p.  J.  This  appeal  Is  from  the 
}ndgm«it  of  conviction  of  the  crime  of  grand 
larceny  and  tbe  order  denyhig  defCsidant'a 
iBoUim  for  a  new  trlaL    He  was  charged 
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with  the  theft  of  an  automotdle,  alleged  to 
belong  to  Henry  Boehm.- 

Tbe  defendant  and  hla  wife  agreed  to 
Qie  latter*8  house  and  lot  to  Boehm  on  the 
terms  set  otit  in  the  following  conlract  ex- 
eciTted  by  the  parties  on  the  day  It  bears 
date: 

''This  agreement  made  this  12th  day  of 
Jan.,  1921.  between  Gus  Groenig  and  Lydia  I. 
Oroenlf,  wife  of  Gus  Groenig,  first  party  and 
Henry  Boehm  second  party.  First  party  is 
agreed  to  sdl  and  second  par^  is  agreed  to 
buy  property  on  lot  7,  block  11,  Lodi,  Barnhart 
tract,  for  the  sum  of  $2,000.  diEFerenee  in  trade 
on  automobile  (Bui(^  7  passenger).  First 
party  furnishes  deed  certif.  of  title  insurance 
policy  to  date.  Deposit  $2,000  in  the  Farmers* 
&  Merchants'  Bank  at  Lodi,  CaL,  payable  to 
Lydia  I.  Groenig  on  delivery  of  above  stated 
papers  about  17th  of  Jan.,  1021^ 

"Lydia  I.  Oroenig. 

"G.  Groenig. 

"Hemrich  Boehm." 

On  the  same  day  Boehm's  check  was  de- 
posited with  the  bank,  together  with  a  let- 
tor  of  tnatrucUons  reading  as  fallows: 

"Inclosed  herewith  is  my  check  for  $2,000 
on  the  Farmers*  &  Merchants'  State  Bank  of 
LaeroBse,  Eanaas,  payable  to  yon.  You  are 
authorized  to  forward  said  check  for  collection 
and  when  paid  yon  are  to  deliver  the  said  sum 
of  $2,000  to  Lydia  I.  Groenig  and  G.  Groenig, 
upon  delivery  to  you  by  them  of  a  deed  prop- 
erly executed  conveying  to  me  the  following 
premises:  Lot  7,  block  11,  Lodi,  Barnhart 
tract,  said  deed  to  be  accompanied  by  a  cer- 
tificate of  title  showing  premises  free  and 
clear  of  any  and  all  incumbrances.  Also  an 
Insurance  policy  assigned  to  me  of  $2,000, 
corerfaig  birildlngs  now  on  premiaca.  Yon  are 
also  authorised  to  have  said  deed  placed  on 
record  for  me.  *  *  *     Helnridi  Boehm." 

The  defoidant  testtfled  that  he  delivered 
the  deed,  certificate  ot  title,  and  asBignmmt 
of  the  insurance  policy  to  the  bank  on  the 
19th  day  of  January.  The  manager  of  the 
banli,  Mr.  MetUer,  denied  ttils  statement  and 
testified  that  sndi  papers  were  not  produced 
by  defendant  until  February  2d.  The  defend- 
ant testified  that,  when  he  delivered  these 
papers,  he  asked  Mettler  to  give  him  the 
$2,000  deposited,  but  that  ■Mettler  refused, 
saying  that  "he  could  not  turn  that  over  to 
me  until  Mr.  Boehm  got  back." 

J.  H.  Boehm  testified  that  the  automoMle 
was  placed  in  a  garage  In  Lodi  on  the  day 
the  agreement  was  executed,  with  Instruc- 
tlons  to  the  proiHrtetor  thereof  to  keep  it— 

"until  Mr.  Groenig  would  have  tipie  to  bring 
down  the  papers  of  the  place  and  until  we 
got  our  license  for  the  car  and  everything 
in  shape  so  we  could  turn  the  things  over,  and 
*  *  *  that  if  Mr.  Groenig  brought  anybody 
there  to  demonstrate  tjie  ear  *  *  *  be 
woidd  have  the  right  to  demonstrate  it,  but  to 
bring  it  back  after  It  was  detponstrated." 


4s»ror  othor  oaMs     bsdm  toplo  and  KBT-NUUBBB  la  ail  Key-HumtMred  Dlswta  and  ladexas 
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About  Janaary  2lBt  defendant  and  one 
B.  L.  Brown  took  tbe  antomobUe  out  of  ttie 
garage  and  later  returned  It  On  the  eve- 
ning of  January  23d  the  automobile  was  In 
the  garage,  which  was  locked  for  the  night 
The  next  morning  It  was  discovered  that  tbe 
garage  had  been  broken  Into  and  the  anto- 
mobUe taken.  It  was  finally  located  in  EI 
Paso,  Texas.  Malcolm  Lee  testified  that, 
during  the  afternoon  of  January  23d,  he  was 
riding  In  an  automobile  with  the  defendant 
and  Brown,  they  two  being  In  tbe  front  seat 
and  Lee  In  ths  rear,  and  that,  in  a  conversa- 
tion between  the  defendant  and  Brown,  "I 
beard  about  $200  to  take  it  to  El  Paso  bnt 
I  didn't  get  all  the  words  that  were  In  there" ; 
that  between  1:30  and  8  o'clock  the  next 
morning  Brown,  a  man  named  Henry  Bech- 
told,  and  the  witness  took  tbe  automobile 
from  In  front  of  defendant's  residence  and 
drove  it  away,  finally  reaching  El  Paso  with 
it;  that  tbe  witness  assumed  the  name 
Earl  Mf^onald  on  the  trip;  that  the  wit- 
ness wrote  the  defendant  from  some  town 
near  Phoenix,  Ariz.;  and  that  in  reply  he 
received  a  money  order  from  defendant  for 
the  sum  of  $80.  About  January  25th  the 
defendant  Informed  Boehm  that  he  could 
not  wait  any  longer  to  consummate  the  sale 
of  the  house  and  lot,  as  he  had  an  opportuni- 
ty to  sell  to  another  person,  and  the  parties 
then  agreed  upon  a  sale  to  Boehm  for  |3,000 
In  cash,  la  lien  of  the  original  agreement, 
Boehm  to  keep  the  automobile  if  recovered. 
On  FetHnary  2d  the  transfer  of  the  pn^rty 
was  made  oo  that  basta. 

After  his  arrest  tbe  defendant  made  a 
statement  to  the  district  attorney.  Tbe 
gtatemmt  wqs  taken  down  In  shorthand  by 
the  court  reporter,  who  testified  to  the  con- 
tents thereof  at  the  trial.  After  statins  tbe 
substance  of  the  agreement  with  Boehm,  the 
defendant  said ; 

"I  was  to  clear  this  house,  which  I  did,  and 
he  was  to  dear  this  ear  and,  being  a  KaDsas 
car,  we  were  to  have  10  days  in  which  to  do 
this.  *  *  *  He  had  left  the  car  hi  the  ga- 
rage there.  •  ♦  •  He  gave  me  the  privilege 
of  using  it  or  selling  It,  or  anything  like  that 

*  *  *  I  met  this  man  Brown.  I  asked  him 
if  he  didn't  know  somebody  that  wanted  to 
buy  a  Haines.  •  •  i  told  him  I  had  an- 
other car  that  I  had  just  taken  in  on  a  trade, 
and  I  described  it  to  him.  He  says  right  away, 
1  know  where  we  can  sell  that.'  *  *  *  We 
went  over  to  tbe  garage  and  I  told  the  garage 
man,  I  says  let  him  have  the  car.  *  *  *  So 
I  went  along  with  Iiim  ont  here  to  Elk  Grove, 
somewhere  by  Qalt  the  fellow  wanted  to  boy, 
bat  he  didn't.  *  *  *  Brown  seemed  to  be 
kind  of  pressed.  *  *  *  On  the  way  back  I 
gave  Brown  $70  or  $75.  I  will  tell 
you  tbe  tmtii  and  take  what  comes;  I  will  be 
candid  with  yoa.  *  *  *  Z  had  given  Brown 
this  money,  and  I  says  now,  *If  yon  don't 
sen  the  car  I  wtn  be  loser  here,'  *  *  *  I 
took  this  car  l>ack  that  evening  to  Qit  garage. 

*  *  *  I  seen  bim  somewhere,  I  think  it  was 
Nt  Ifain  street  there  agsin  that  dsr,  and  we 


said  something  about  tills  money  and  so  on. 
Weil,  be  says,  there  Is  more  than  one  way  to 
get  around  things.  *  *  *  He  said  U  he  bad 
a  car  he  eoold  go  ont  and  make  big  money 
bootleg^g.  •  •  •  I  opposed  the  proposi- 
tion. •  •  •  He  said  he  would  see  that  I  got 
rid  of  that  car  if  we  had  to_  steal  it.  And 
there  is  where  the  trouble  started,  gentlemen, 
and  there  is  where  I  should  have  said  some- 
thing else;  but,  of  course,  I  didn't  say  anything. 
Well,  I  don't  really  know  just  how  these 
things  went  on  and  so  on,  anyway  they  oe* 
curred.  Mow  then,  I  didn't  see  Brown  from 
that  day  on— I  believe  It  was  Friday— until 
Sunday  when  he  came  to  my  house,  he  says 
that  he  had  hired  a  man,  I  don*t  know  what 
hts  name  Is,  bat  he  had  hired  a  fellow,  and  he 
says  we  qre  going  to  do  the  bucdneas.  He  says 
yon  stay  at  home  to-night;  stay  with  your 
family  so  yon  won't  get  into  trouble  and  yonr 
family  will  be  with  yon.  This  was  Sunday 
night  and  Brown  asked  me  for  some  money. , 
Well,  tbe  long  and  short  of  it.  gentlemen,  I 
gave  him  some  money.  I  know  I  was  a  totA, 
but  I  did  it  *  *  *  I  hadn*t  told  Brown 
where  to  take  this  car.  That  was  up  to  him 
to  do  with  as  he  liked.  *  *  *  I  don't  know 
whether  I  asked  him  to  destroy  it  or  sell  it,  or 
what  I  had  the  opinion  that  Brown  was  going 
to  sell  this  car.  •  •  •  My  wife  didn't  know 
anytliing  about  this.  *  *  *  On  Sunday  aft- 
ernoon I  says  to  him;  *Now  here  Brown,  if 
something  goes  wrong  here,  yon  know  I  have 
a  family  here,'  and  I  says,  1  don't  mind  giv- 
Ing  yoa  any  money,  as  far  as  money  Is  con- 
cerned. If  yon  need  It  so  bad  as  that,*  bat  I 
says,  'I  don't  want  to  get  into  trouble  here 
in  any  way.'  I  saya;  If  yon  go  to  work  and 
do  this  and  there  is  any  ^nble,  yoa  will  pat 
me  into  it  and  X  with  a  family  will  have  to 
stand  for  It'  He  says:  *No,  X  won't  do  no 
each  a  thing.  .1  will  go  to  jaU  first'  •  •  • 
He  said  he  would  not  be  canght" 

Th9  defoidant  itated  tliat  aeveral  days 

after  tbe  theft  he  received  a  letter  fnMn 
I^oenlx,  Ariz.,  and  continued  his  narrative, 
saying: 

"It  said  aomething  like  this:  *Dear  Oonsin: 
I  am  coming  to  see  you.  Everything  is  dried 
up  here.  I  haven't  any  money.   Send  me  $80^.' 

*  •  •  Xt  was  signed  'McDonald.'  •  *  •  I 
didn't  know  I  hod  a  cousin  bf  that  name. 

*  *  *  I  didnt  say  anything  to  my  wife.  I 
wish  I  had,  maybe  things  would  have  beeoi 
different,  and  of  course,  I  was  seared  too. 

*  *  *  I  got  a  money  order*  for  $80i00. 

*  •  *  About  the  time  I  went  to  get  this 
money  order  I  decided  it  was  Brown  tiiat  had 
written  that  letter,  see,  and  I  was  afraid  some- 
body was  on  mj  track,  either  tvget  tbe  money 
or  do  me  personal  barm.  *  *  *  In  order  to 
keep  my  good  name  over  there  I  snbstitated 
another.  •  •  •  •!  sent  that  money  wder 
from  LodL   I  got  It  at  Woodbridge." 

At  the  trial  the  deftodant  attempted  to 
explain  away  Oie  incriminating  statements 
made  to  the  district  attorney.  His  ezftona- 
tlon  Is  far  from  convlnctng  and  tt  was  tor 
the  Jury  to  determine  whidt  story  to  beUefrv. 

The  defendant  further  testified  that,  aftsr 
the  originsi  contract  hsd  baas  slgneA: 
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"JoliD  and  I  we  drove  np  to  mj  hoQse,  I  be> 
Here  be   talked  with  mj  wife  a   little  bit 

*  *  *  and  be  Baye:  'Well,  what  will  we  do 
with  the  aotomobOer  'Well,'  I  say*,  *We  will 
leave  it  right  here  if  I  had  a  sarage  to  put  it 
ia  bat  I  haven't  fot  it  and  it  can't  atay  oat- 
dde.*  •  •  •  I  anKsested  that  we  rnn  it 
over  tiiere  in  the   Central  aveniifl  garage, 

•  •  •  ao  we  got  In  and  drove  it  over  there. 
I  says  to  this  man  Olenberger  (the  proprietor 
of  the  garage):  *I  want  to  leave  the  car  bere 
(or  a  short  period  of  time  until  we  get  settled 
op  on  the  deal;  •  •  •  •  I  have  took  this  car 
in  on  a  trade  and  we  got  to  get  papers  for  it.' 
So  thia  man  Boehm  took  the  key  and  gave  It 
to  him,  what  he  done  with  it  I  don't  know,  he 
went  into  the  office  and  talked  with  the  man." 

The  defCTdant  testified  that,  at  the  time 
<iC  the  transfer  of  Hie  bonse  and  lot  on 
Febroary  2d,  be  said  to  Mettler,  In  explana- 
ttOB  ot  ttie  diange  of  terms: 

**U  yoa  remember  this  deal  we  made,  John 
tmi  Henry  Boebm  and  myself,  *  *  *  this 
aatomal>ne  bad  disappeared  and  nnder  the  con- 
Attons  these  papers  cannot  be  transferred  as 
tiiey  are  luder  that  contract" 

Relative  to  his  right  to  use  the  antomoUle, 
the  defendant  testified  on  cross^xamlnatlon : 

"I  didn't  hear  Mr.  BoeJim  say  anything  to 
this  Mr.  Olenberger.  I  asked  Olenberger  what 
Oa  butractioDS  were  and  Olenberger  told  me 
that  I  eoold  nse  the  ear  for  demonstratiag 
parpoees  and  so  on  aa  par  Mr.  Bochm's  «r- 
dera." 

Ur.  Mettler  testified  that,  a  few  days  be- 
fore the  car  was  stolen,  the  defendant  asked 
him  whether,  If  the  car  was  delivered  to  bim 
and  thereafter  stolen,  Boebm  or  defendant 
"wonld  be  loser" ;  that  witness  replied  that 
be  thought  the  defendant  wonld  have  to 
stand  the  loes;  and  that  the  defendant  then 
said  that  he  would  not  accept  It  under  those 
drciunstances.  Mettler's  testimony  as  to 
this  conversation  stands  wholly  nnccmtradict- 
ed.  The  foregoing  lengthy  statement  of  the 
evidence  is  de^ed  necessary  to  an  Intti- 
l^ent  understanding  of  the  points  made  on 
this  appeal. 

[t]  The  indictment  was  in  the  usual  form 
and  diarged  the  defendant  as  a  principal. 
TbB  evidence  shows  that  he  aided  and  abet- 
ted in  the  commission  of  the  crime.  The  ap- 
pdlaat  ocmtends  that  the  Indictment  is  In- 
nQdent  in  that  it  fails  to  allege  that  de- 
faidant  bo  aided  and  abetted.  There  Is  no 
nerit  In  Uie  contention.  Fen.  Code,  8S  31 
and  971;  People  t.  Nolan,  lU  CaL  76,  77  Pac. 
174. 

[2]  It  Is  claimed  that  the  court  erred  in 
giving  flie  followliv  Instruction:  "Jt  any 
witness  examined  before  you  has  willfully 
■worn  falsely  as  to  any  material  matter,  it 
ia  your  duty  to  dlstruat  Ills  entire  evidence." 
Xlids  Instmction  was  criticized  In  Pe<^  t. 
Deluedii.  17  CM.  App.  80,  102,  118  Pac.  935. 
and  People  t.  Vertrees,  16»  Gal.  40^  413, 
Ua  Pac  680,  but  In  neither  caae  was  the 
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giving  thereof  held  prejudldaL  Instrnctlons 
In  the  identical  luiguage  alrave  quoted,  or 
in  stronger  terms,  have  often  been  approved. 
People  V.  Plyler,  121  Cal.  160.  163,  (S3  Pac. 
653:  People  v.  Fltagerald,  138  Cal.  39,  45, 
70  Pac.  1014;  White  v.  Dlsher,  67  Cal.  402, 
7  Pac.  826;  People  v.  Lon  Teck,  123  Cal. 
246,  65  Pac.  984;  People  v.  Kelly,  146  Cal. 
119,  123.  79  Pac.  846;  People  v.  Thomson, 
145  Cal.  717.  722,  79  Pac.  435. 

[31  The  court  instructed  the  Jury  in  the 
langtmge  of  section  31  of  the  Penal  Code. 
It  Is  urged  that  sudi  instruction  was  not  ap- 
plicable to  the  charge  or  the  evidence.  The 
evidence  quoted  clearly  shows  that  the  ta- 
Btruction  was  proper. 

[41  Appellant  complains  of  the  court's  re- 
fusal  to  instruct  the  Jury  that  if,  prior  to 
the  23d  day  of  January,  the  defendant  de- 
posited with  the  bank  the  deed  admitted  in 
evidence,  the  certificate  of  title,  and  an  aa- 
slgument  of  the  insurance  policy  on  the 
buildings,  "then  the  title  to  said  automobile 
vested  absolutely  In  said  Gus  Groenlg  and 
Lydia  Qroenlg  by  sudi  delivery  of  said 
papen,  and  said  Henry  Boehm  ceased  fliere- 
by  to  be  the  owner  of  said  Butdc  car  and  de- 
fendant could  not  be  guilty  €t  a  larceny 
tbeTeor* :  that.  If  ttie  automobile  at  the  time 
of  the  alleged  theft  was  the  property  of  the 
d^iendant,  tlw  defendant  could  not  be  guilty 
of  atMling  ttie  aame;  and  that  if.  "on  w 
about  January  28,  1821,  def»idant  had 
done  all  fiiat  was  lequirea  of  him  to  con- 
snranutte  the  agreement  with  Henry  Boehm, 
whereby  said  automoUIe  was  to  be  turned  in 
to  defiaidant  as  part  payment  tor  a  houas 
and  lot  to  he  conveyed  to  said  Henry  Boehm, 
then  you  will  find  the  defendant  not  guilty.** 
The  only  Instruction  given  by  the  court  rela- 
tive to  the  ownership  of  the  automobile  was, 
in  appropriate  language,  that,  if  the  de- 
fendant stole  the  automobile  at  the  time 
alleged  and  the  same  was  then  the  personal 
property  of  Henry  Boehm,  the  jury  should 
convict. 

The  whole  testimony,  even  that  of  the  de- 
fendant, shows  that  title  to  the  automobile 
never  passed  to  him.  Bection  1141,  Civ. 
Code.  There  is  no  evidence  whatever  that 
Boebm  deUv««d  it  to  defendant  or  that  the 
latter  accepted  It  with  the  Intention  of  pass- 
Ing  title  but,  to  the  ctmtrary,  the  evidence 
shows  that  both  parties  understood  that  title 
had  not  passed.  The  defendant  told  Mettler 
be  would  not  accept  delivery  until  Hie  trans- 
action was  completed.  When  It  was  learned 
that  the  automobile  was  gone,  Um  defendant 
and  Boehn  mtered  into  a  new  agreonent 
tgr  (be  terms  of  whldi  Bodun  paid  on  addi- 
tloaal  thousand  dollars  tor  the  house  and  lot 
in  lieu  of  the  it^very  of  tb»  antomoblle  and 
nether  of  them  cmitaided  or  suggested  that 
title  to  the  antomoMle  had  passed  pilm  to 
the  theft.  Neither  In  his  lengthy  statement 
to  the  district  attorney  nor  In  his  tasdmony 
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given  at  the  trial  did  the  defendant  once  say 
that  be  even  thought  that  the  aatomobile 
belonged  to  blm  or  that  he  had  the  right  to 
take  It  There  waa  no  evidence  to  whldi  the 
refused  InstructlonB  were  applicable. 

[E]  The  admission  in  evidence  of  the  de- 
fendant's statement  to  the  district  attorney 
Is  assigned  as  error  on  the  ground  that  it 
was  not  voluntary.  The  testimony  shows 
that  no  threats  or  promises  were  made  to  In- 
duce the  defendant  to  make  the  statement  and 
that  the  statement  was  voluntary  on  his  part 
Immediately  before  the  defendant  made  the 
statonent,  the  district  attorn^  said  to  him : 

"Gns,  yon  are  brought  back  as  you  probably 
know,  oQ  a  charge  of  grand  larceny  of  an  au- 
tomobile, for  taking  an  automobile  belonging 
to  a  man  by  the  name  of  Boehm,  a  preacher 
out  here  at  Lodi;  I  had  you  brought  up  here. 
If  joQ  have  anything  to  say  about  the  matter 
we  will  listen  to  you.  Tou  don't  have  to  talk; 
we  are  not  going  to  attempt  to  make  you  talk. 
If  yon  have  an  explanation  to  make  i^e  wfU 
be  glad  to  listen  to  you.** 

From  this  testimony  Uie  court  and  Jury 
were  Jtutifled  in  omcliidhig  that  the  state- 
ment was  free  and  volnntary, 

[I]  Appellant  oontends  that,  Ind^endoit 
of  the  defoidantfs  statemoit  or  confMsion, 
the  corpoa  delicti  ma  not  eatablidied.  The 
evidence  shows  Hiat,  im  the  errailng  of  Janu- 
ary 28d,  the  automobile  was  in  a  locked 
garage,  that  the  next  m(»nli«  It  was  dla- 
corered  that  the  garage  had  been  broken 
open  and  that  the  car  waa  gone,  and  It  was 
later  found  In  El  Paso,  tex.  Certainly,  sucb 
iwoof  is  safDciait  to  show  that  the  madilne 
was  stolen. 

[7]  It  is  lastly  urged  Oat  the  witness  Lee 
waa  an  accomplice  In  ttie  commission  of  the 
crime  and  that  there  Is  not  sufBdMit  cor- 
roboration of  his  testimony.  The  defendant's 
testimony,  given  at  the  trial,  and  his  state- 
ment made  to  the  district  attorney  are,  either 
of  them,  amply  sufficient  corroboration.  The 
evidence  establishes  Oie  defendanlfs  guilt 
with  unusual  certainty. 

The  judgment  and  order  are  affirmed. 

We  concur:  HART.  J.;  BURNBTT,  J. 


(&T  Cal.  App.  63» 

CRUM  V.  CRUM.  (CIv.  2441.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
Uomia.  May  2,  1922.) 

I.  Dlvoroe  «=9l27(3)^orrolMratloB  of  plala- 
tlfs  testtmoay  as  to  oraetty  ir  rtqslrod  to 
prevent  eetlsalea. 

The  main  purpose  of  Cir.  Code,  |  180,  pro- 
viding that  no  divorce  can  be  granted  upon  the 

uncorroborated  statement  admisafon,  or  tea- 
timony  of  the  parties,  was  to  prevent  collnsion. 


2.  Dlvoroe  «s>  1 27  (4)— Plaintiff  aeed  not  be 
oorroboratod  as  te  every  aet  ef  orselty  eharg- 
•d  by  her. 

Id  an  action  for  divorce  on  the  ground  of 
cruelty,  where  plaintiff  alleged  and  testified  to 
a  large  number  of  acts  of  ernelty  on  the  part 
of  defendant  it  was  not  necessary  that  her 
testimony  be  comAorated  as  to  every  act  of 
croelty. 

3.  Divorce  •a»l27(4)— TestlnsBy  of  iasflhter 
of  parties  held  to  oomborate  wlfa^s  testi- 
mony as  to  hssbasd's  onielty, 

In  an  action  for  divorce  brought  bf  the  wife 

on  the  ground  of  the  husband's  cruelty,  testi- 
mony by  the  daughter  of  the  parties  as  to 
some  of  the  acts  of  cruelty  alleged  by  plaintiff 
held  Budlcient  corroboration  of  plaintiff's  tes- 
timony to  entitle  her  to  a  divorce,  especially 
where  the  husband  vigorously  resisted  the  di- 
vorce at  the  trial  and  on  appeal,  so  there  could 
be  no  suspicion  of  collusion. 

4.  Dlvoroe  «=327(3)— Cruelty  It  set  llmtted  te 
physical  violence. 

Extreme  cruelty  as  a  ground  for  divorce 
embraces  not  only  pbyelcal  violence,  bat  also 
any  conduct  in  one  of  the  married  parties  which 
may  produce  mental  anguish  or  suffering  in  the 
other,  or  which  furnishes  reasonable  apprehen- 
sion that  the  continuance  of  cohabitation  under 
the  dreumstances  may  be  attended  with  bodily 
barm  committed  1^'  one  upon  the  other. 

5.  Dlvoroe  «»I84((0)— Dsfeadant's  evideace 
not  aecessarily  oonsidered  on  qnestlos  of  saf- 
flcieaey  of  evidenoe  to  snpport  deoree  for 
plaintiff. 

Where  the  single  question  submitted  on  ap- 
peal from  a  judgment  granting  divorce  to  plain- 
tUf  is  whether  the  decision  of  the  trial  court  ia 
Boifidently  supported  by  the  evidence,  the  limit 
of  inquiry  by  a  reviewing  court  Is  whether 
there  is  sufficient  evidential  support  to  uphold 
the  findings,  and  the  appellate  court  is  not  al- 
ways required  to  consider  the  evideace  present- 
ed by  defendant 

Appeal  from  Superior  Gourti  Kings  Coun- 
ty; M.  Ii.  Short,  Judge; 

Action  for  divorce  by  Essie  B.  Grum 
against  Samuel  D.  Crum.  Judgment  for 
plaintiff,  and  d^endant  appeals.  Affirmed. 

J.  C.  G.  Russell,  of  Hauford,  for  appellant 
Clark  Clement  of  Lemowe,  tor  respondoit 

HART,  J.  The  plaintiff  was  granted  an 
interlocutory  decree  of  divorce  from  the  de- 
fendant on  the  ground  of  extreme  cruelty. 
The  decree  also  awarded  to  plaintiff  the 
custody  of  the  minor  child  of  the  parties. 
Mabel  Ruth  Crum,  age  seven  years,  the  only 
Issue  of  the  marriage  of  said  parties,  and 
one-half  of  the  community  property,  consist- 
ing prlndpally  of  real  estate.  The  personal 
property,  of  which  there  was  a  small  amount, 
and  which  also  belonged  to  the  community, 
was  awarded  to  the  defendant 

The  defendant  appeals  from  the  Judgment 
under  the  alternative  method  upon  the  sole 
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gToand  that  the  testlmonj  of  plaintiff  as  to 
tbe  acts  of  cruelty  alleged  to  have  been  com- 
mitted by  the  defradant  upon  her  was  not 
legally  corroborated. 

The  parties  Intermarried  In  the  state  of 
Missouri,  In  the  month  of  May,  1908,  and 
removed  to  Kings  county,  thla  state,  about 
two  years  later. 

The  complaint  alleges  that  on  numerous 
occasions  from  the  year  In  which  the  par- 
ties were  married  until  May  12,  1920,  on 
vhich  latter  date  they  separated  and  ceased 
ttving  together,  the  defendant  "has  treated 
plaintiff  in  an  extremely  cruel  and  Inhuman 
manner,"  following  which  averment  is  a 
fipeciflcation  of  certain  acts  oS  cruelty  on 
plaintiff  by  the  defendant  in  the  years  1910, 
mi,  1015,  1916  and  1919.  It  Is  alleged  that 
on  one  of  these  occasions  the  defendant,  in 
the  presence  of  others,  called  plalntifl  a 

•d— n  fool,**  a  "d  D  b— ch,**  and 

cursed  and  threatened  to  inflict  bodily  Injury 

upon  her  by  saying,  "God  d  n  you;  I  will 

bast  your  head,"  and  threatened  to  kldk 
plaintiff  out  of  the  house;  tbat  at  another 
time,  the  defendant,  becoming  very  angry 
at  plaintiff,  struck  her  a  violent  blow  "over 
tbe  head  with  his  gun  case,"  and  that,  on 
another  occasion  speciQcally  mentioned  In 
the  complaint,'  the  defendant,  having  been 
Jidrad  by  plalnUff  "a  few  frigidly  questions," 
became  sullen  and  morose  and  refused  to  an- 
swer said  questions;  that  thereupon  plain- 
tiff inatsted  on  answers,  when  defendant  be- 
came very  angry,  "grabbed  her  with  botli 
hands,  and  Jammed  her  up  against  some 
shdves  saying  that  he  was  going  to  kill  her"; 
that  at  this  time  defendant,  without  cause, 
twisted  {AalntUTs  arm  painfully,  and  crack- 
ed a  bone  In  one  of  her  flnger^';  that  In 
April.  1910,  "while  pUlntlfl  and  defendant 
were  living  near  Lemoore,  in  said  county, 
defendant,  without  cause,  grabbed  hold  of 
plaintiff  forcibly  with  his  hands,  and  Jammed 
her  against  the  wall  a  number  of  times,  and 
■aid  that  he  was  going  to  kUl  plalntUT; 
that,  during  the  four  years  Immediately  pr^ 
ceding  the  date  of  their  separation,  tbe  de- 
foidant  has  practiced  sexual  abuse  upon  the 
^Intlff,  by  reason  whereof  she  has  become 
a  navoaa  wreck.  The  complaint  then 
charges  generally  numerous  other  acts  of 
cruelty  practiced  upon  plaintiff  d^endant 
daring  the  four  years  the  couple  resided  In 
Lemoore,  it  b^g  stated  that,  without  cause, 
the  defendant  "constantly  reviled  plaintiff, 
and  coraed  her  with  the  vilest  language"; 
that  defendant  "has  conatanOy  been  sullen 
and  morose,  without  cause,  around  home; 
that  be  has  constantly  and  habitiully  r^sed 
to  talk  to  plaintiff,  and  has  never  talked  to 
her  except  when  compelled  by  necessity  to  do 
■0.**  There  are  some  other  charges  of  cruel- 
ty in  tbe  complaint  of  a  more  or  less  specific 
nature,  as  to  which  no  findings  were  made, 
and  which,  tberefbre^  lequlre  bo  spedflc  no- 
tice herein. 
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The  complaint  describes  and  specifies  the 
value  of  the  several  pieces  of  real  estate 
which  It  alleges  is  the  community  property 
of  the  parties,  and  asks  for  a  division  there- 
of between  said  parties.  The  defendant,  by 
bis  answer,  denira  specifically  each  and  every 
material  allegation  of  the  complaint,  and, 
while  not  asking  for  a  decree,  alleges  that 
the  trouble  between  the  parties  has  been  due 
to  the  ungovernable  temper  of  tbe  plalntifl; 
tbat  she  would  "fly  Into  a  rage  and  run  all 
the  hired  men  off  the  ranch,  and  would  not 
allow  any  one  to  come  on  the  ranch  to  work 
for  defendant,"  and  that  she  otherwise  fre- 
qtiently  so  annoyed  and  harrassed  the  de- 
fendant that  he  could  not  do  the  work  on  his 
farm  wblch  was  required  of  him,  etc. 

Tbe  court  found  generally  that,  since  the 
date  of  the  marriage  between  the  parties 
"the  defendant  has  treated  plaintiff  in  an 
extremely  cruel  and  inhuman  manner,"  and 
also  specifically  found  that  the  several  acts 
of  cruelty  particularized  In  tbe  complaint, 
and  which  are  therein  alleged  to  have  oc- 
curred in  the  years  1910, 1911,  and  1916,  were 
committed  by  the  defendant  as  so  alleged. 
It  was  further  found  that  during  the  period 
of  four  years  immediately  preceding  the  date 
of  the  separation  of  the  parties  the  defend- 
ant practiced  sexual  abuse  upon  plaintilt, 
"with  the  result  that  her  nervous  system 
was  impaired  thereby." 

Reading  the  testimony  in  this  case,  with- 
out reference  to  the  findings  of  the  court, 
one  could  hardly  dodge  the  oonelusion  that 
neither  the  plaintiff  nor  the  defendant  was, 
in  tbe  maintenance  of  th^r  domesttc  rela- 
tions, a  inn««m  of  amiability  in  dUvoaition. 
The  plaintiff  herself  admitted  that,  on  one 
occasion,  having  been  provoked  by  the  in- 
sulting  language  with  which  the  defendant 
addressed  hw,  after  she  had  asked  him  in  a 
singularly  dvil  way  some  very  decent  quea- 
thms,  emphasized  her  indignation  thereat  1^ 
hurling  at  him  a  china  coffee  cup  with  such 
accuracy  of  aim  that  it  landed  on  the  side 
of  his  face  with  sufflciait  fbroe  to  inflict 
thereon  a  slight  wound.  This  circumstance, 
however,  does  not  mean  Gut  there  is  not* 
sufficient  corroboration  of  the  plaintiff's  tes- 
timony as  to  the  general  cruel  treatment  of 
her  by  the  defendant  during  moch  of  their 
married  life.  Indeed,  she  claimed  and  tes- 
tified (and  her  testimony  supporting  this 
claim  was  corroborated  by  her  adopted 
dan^ter)  that  she  never  at  any  time,  includ- 
ing the  occasion  on  which  she  hurled  the  cot- 
fee  cup  with  such  telling  effect,  betrayed  ill- 
tonper  in  controversies  with  her  husband 
vmtH  she  had  beranne  so  overwrought  ttmm^ 
his  grcsB  and  Inhuman  mistreatment  of  her 
that  she  was  unable  to  control  herself. 

That  the  testlmcmy  of  tbe  plaintiff  Is  suf- 
ficiently corroborated  will  readily,  appear 
f  nna  an  examination  of  the  evidence^  There 
is  no  need  for  a  detailed  recapitulation  here- 
in of  the  testimony  for  the  purpose  of  con- 
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firming  tbU  declaration.  It  wUl  sofllce  mere- 
ly to  r^er  in  a  general  way  tbereto. 

The  plaintiff  testified  that  the  defendant, 
sometimes,  in  the  presence  of  persons  not 
members  of  their  immediate  family,  bad,  on 
treqaent  occasims,  addressed  to  her  oppro- 
brious, epithets,  and  cnrsed  her,  such  as  "God 

d  n  you;"  "you  d  n  b  ch,"  and 

that  lie  had  threatened  to  break  her  head, 
and  had  at  different  times  violently  struck 
her :  that  he  was  of  a  morose  and  sullen 
disposition,  and  very  seldom  would  answer 
her  with  dvillty,  sometimes  not  at  ail,  when 
she  would  ask  him  about  the  business  of 
the  farm..  She  testified  that  his  manner 
of  maintaining  sexual  relations  with  her. 
tigainst  objection  by  her,  was  such  that  it 
resulted  in  the  production  of  aerious  female 
nouble,  and,  consequently.  In  a  correspond- 
tog  impairment  of  her  health. 

The  adopted  daughter  of  the  parties  testt* 
fled  that  she  bad,  on  two  occasions,  witnessed 
ibe  infliction  of  physical  violence  upon  the 
plaintiff  by  the  defendant  One  of  these  oc> 
vasions,  though,  was  when  the  plaintiff  struck 
Ote  defendant  with  the  coffee  cup.  Aa  to 
this  drcumstance,  the  little  girl  said  that, 
after  the  cup  was  tfirown  by  the  plaintiff, 
ttie  defendant  grabbed  hold  of  her  mother 
and  "jampied  her  up  against  the  wall,**  and 
repeatedly  bumped  her  head  against  the  wall. 
Hhe  testified  that  the  immediate  cause  of 
this  particular  trouble  between  them  was 
tbat.  after  her  mother  had  asked  defendant 
some  qaestlons  'in  a  nice  way,"  and  he  had 
refused  to  answer  the  same,  except  to  say 
to  the  plaintiff,  "Ood  d— n  yoa,  keep  your 
month  shut,**  the  latter  became  very  angry, 
and  ttaereapon  burled  tbe  cup  at  defendant 
The  other  occasion  on  which  the  witness  saw 
tbe  defendant  use  physical  force  on  plalntlfl 
was  after  the  couple  had  retired  for  the 
night  Tbe  witness  said  that  she  heard  a 
noise  In  the  room  occupied  by  the  plaintiff 
and  the  defendant,  and  heard  her  mother 
scream,  and  that  she  (witness)  then  ran  into 
the  room,  and  saw  her  father  In  the  act 
.of  choldng  her  mother  while  they  were  in 
bed.  The  witness  undertook  to  Interfere, 
when  the  defendant  ordered  her  from  the 
room.  The  little  girl  further  testified  that 
"every  day  or  so,"  for  a  long  period  of  time 
prior  to  the  date  of  the  sei^ration  of  the 
parties,  she  had  heard  the  defendant  curse 
the  plaintiff  and  call  her  offensive  names, 
and  tlireaten  to  injure  taer.  It  Is  not  neces- 
sary to  repeat  here  the  language  which  the 
young  witness  testified  that  she  so  ottea 
heard  her  father  use  towards  her  rnoth^. 
It  is  sufficient  to  say  that  said  language  was 
about  as  vile  and  offen^ve  as  can  well  be 
Imagined.  The  witness,  in  effect,  testified 
that  such  abuses  of  the  plalntlfl  by  the  d^ 
f  endant  were  a  common  occurrence. 

The  family  physician  testified  that  he  had, 
in  the  year  1920,  professionally  attended  the 


plaintiff,  and  upon  examination  found  tbat 
she  was  suffering  from  severe  female  trouble 
and  a  general  Impairment  at  her  nervous 
system  by  reason  thereof,  and  that  tbe  "sexu< 
al  abuse"  which  tbe  plaintiff  8tate4  to  blm 
that  defendant  had  habitually  practiced  up- 
on her  would  produce  the  condition  which 
be  found  in  the  plaintiff. 

It  should  be  added  that  the  testimony 
tends  to  show  that  tbe  plaintiff  was  a  woman 
of  education  and  refinement,  that  for  a  peri- 
od in  her  life  she  Imd  taught  school,  and  that 
she  was  to  some  extent  accomplished  along 
musical  lines. 

[1, 21  Thus  the  evidence  has  been  sufficient- 
ly referred  to  to  show  that,  elcept  as  to  the 
charge  that  the  defendant  practiced  sexual 
abuse  upon  the  plaintiff,  the  latter's  testi- 
mony was  corroborated— tbat  is,  her  testi- 
mony twaring  upon  the  charge  that  tbe  de- 
fendant otherwise  cruelly  treated  her  is  cor- 
roborated.  The  corrotwratlon.  It  may  be  con- 
ceded, Is  not  of  her  testimony  as  to  ail  the 
acts  of  cruelty  charged  In  the  complaint  and 
to  the  commission  of  which  by  defendant  tbe 
plaintiff  testified,  but  the  corroboration  does 
go  to  tbe  testimony  of  the  plaintiff  as  to 
many  acts  and  words  of  cruelty  charged  in 
the  complaint  either  specifically  or  general- 
ly, and,  since  from  the  fact  tbat  the  defend- 
ant at  tbe  trial  vigorously  resisted,  and  on 
this  appeal  likewise  opposes  tbe  granting  of 
tbe  decree  to  the  plaintiff,  it  Is  obvious  tbat 
there  was  and  Is  no  collusion  betweai  them 
to  procure  a  divorce,  tbe  corroboration  Is 
legally  sufllcieiiL  The  main  purpose  of  sec- 
tion 130  of  the  Civil  Code,  providing  tliat  no 
divorce  can  he  granted  upon  tbe  uncorrobo- 
rated statement,  admission,  or  testimony  of 
the  parties,  is,  as  Is  said  In  Andrews  v.  An- 
drews, 120  Cal.  184,  52  Pac.  298,  to  preremt 
collnsion.  It  is  further  said  In  that  case^ 
guotlDs  from  the  syllabus: 

"Where  a  divorce  Is  sought  on  tlie  cnnnid  sf 
extreme  cruelty,  consisting  of  successive  acts 
of  ill  treatment.  It  is  not  necessary  tibat  there 
should  b«  direct  testimony  of  other  witnessM  to 
every  act  sworn  to  by  the  plaintiff,  but  it  is 
sufficient  corrol'oration  if  a  considerable  num- 
ber of  important  and  material  facts  are  testi< 
fied  to  by  other  witnesses,  or  if  there  Is  other 
evidence,  dreamstantial  or  direct,  which  strong- 
ly tends  to  strengthen  and  eouflnn  the  state- 
ments of  'tbs  plaintiff." 

t3]  As  suggested,  there  can  be  no  doubt 
that  tbe  testimony  of  the  adopted  daughter 
of  the  parties.  If  b^leved  by  the  trial  court, 
as  manifestly  It  was,  strongly  tended  to 
"strengths  and  confirm  the  statemwts  fit 
tbe  plaintiiT'  as  to  many  of  the  acts  and 
words  of  cruelty  practiced  by  tbe  defendant 
upon  her.  The  trial  court  was  Justified  in 
finding  from  the  testimony  of  the  idaintUI, 
as  corroborated  by  the  testimony  of  the 
adopted  daughter,  that  the  defendant  had 
carried  on  a  systematic  abuse  of  the  plain- 
tiff, at  least  by  words,  If  not  by  acts,  and 
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ms  further  JoBtUtod  in  finding  that  the 

eraelty  thus  Inflicted  upon  the  plaintiff  vas, 
when  coi^dered  In  Tlew  of  tbe  fact  that  she 
vas  a  woman  of  education,  some  culture, 
and  a  corresiwndlng  degree  of  reflnemoit, 
legally  sufflclent  to  warrant  the  decree. 

[4J  It  baa  often  been  htid  that  extreme 
crusty,  as  specifted  by  the  law  as  one  of  the 
grounds  upon  which  the  married  relation 
nay  be  dissolved,  embraces  not  only  physical 
violence  inflicted  upon  the  complaining  party 
by  the  other,  but  also  any  conduct  In  one  of 
the  married  parties  which  may  produce  menr 
tal  anguish  or  suffering  In  the  other,  or  which 
furnishes  reasonable  apprehension  that  tbe 
continuance  of  the  cohabitation  under  such 
drenmstances  ml^t  be  attended  with  bodily 
barm  committed  by  one  upon  the  other.  See 
Morris  v.  Morris,  14  CaL  76,  73  Am.  I>ec.  615, 
and  E^pp  v.  District  Court,  etc.,  31  Ner.  454, 
103  Pac  235,  238.  But  the  court  in  this  case 
4b8  also  apparently  Justifled  In  finding  that 
stone  of  the  alleged  acts  of  cruelty,  consisting 
of  tbe  infliction  of  physical  violence  upon 
the  plaintiff  by  the  defendant,  were  suffi- 
ciently established  by  the  proofs. 

[fi]  We  have  not  considered  herein  the  tes- 
timony presented  by  the  defendant  This  we 
are  not  always  required  to  do  where  the 
single  qneetlon  submitted  on  appeal  la  wheth- 
er the  decision  of  the  trial  court  is  sufficient- 
ly supported  by  the  evidence.  In  such  case 
tile  limit  of  Inquiry  by  a  reviewing  court  Is 
whether  there  is  sufficient  evidentiary  sup- 
port to  uphold  the  findings,  and,  if  It  be 
found,  as  we  have  found  to  be  true  In  this 
case,  that  the  dedeton  derives  such  support 
from  tbe  evidence  produced  by  the  plaintiff, 
then  further  Inqul^  to  Uiat  end  Is  entirely 
•opererogatory. 

We  conclude  that  the  judgment  appealed 
from  cannot  Justly  be  disturbed,  and  It  Is 
therefore  affirmed. 

Wa  concur :   BINCB;  IV  J.;  BUKNBTT,  J. 


(B7  CM.  App.  S6«) 

CITY  NAT.  BANK  IN  LONG  BEACH  r. 
LEMCO  MFG.  CO.  et  al.   (Civ.  3896.) 

(District  Court  of  Appeal,  Second  District, 
Diviaion  1.   CsUfornia.   Hay  S,  1922.) 

Oaarasty  ^^S— Qnaraator  of  vald  note  not 
llaUe. 

One  who  has  gaaranteed  payment  of  a  note 
enuiot  be  held  liable  when  the  note  itself  has 
MC  been  executed  by  Its  purported  maker  and 
ii  wiM  tor  want  of  consideration  .under  Giv. 
Code,  11  2787,  2808: 

AK>eal  fnm  Superior  Oourt;  Lm  Angeles 
Oountr;  Cbaa.  S.  Orall.  Judge. 

Action  by  tbe  Clt7  Natl<Hial  Bank  In  Lmig 
Beach  aganst  the  Lemco  Manufactnrlng  Com- 
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I  pony,  Jess  H.  Claric,  and  othera.  From  bb 
adverse  Judgment,  the  last'oamed  defendant 
appeals.  Reversed. 

H.  0.  Ames,  of  Anaheim,  and  Delia  as  ft 
Brown,  of  Los  Angeles,  for  appellant 

OONRET,  P.  J.  There  is  no  brief  or  ap- 
pearance herein  on  behalf  of  respondent.  The 
case  is  stated,  and  the  point  relied  upon  by 
appellant  Is  presented  as  follows: 

"Tbe  plaintiff  sued  as  payee  of  a  note  pur- 
porting to  be  executed  by  the  defendant  Lemco 
Mannfactnrlng  Company,  and  gaaranteed  as  re- 
gards payment  by  the  defendant  Clark.  These 
defendants  pleaded  that  tbe  note  bad  been 
signed  in  the  name  of  the  company  wltiioot  Its 
authority,  and  that  It  was  void  (or  want  of 
consideration.  The  eonrt  found  the  plea  true; 
and  thereupon  rendered  Judgment  la  favor  of 
tbe  company,  but  against  (3ark  for  the  (uB 
amonnt  of  the  note.  From  that  part  of  the 
ensuing  Judgment  which  runs  against  him  Clark 
appeals.  There  ia  presented,  then,'  for  decision 
the  single  question:  Can  one  who  has  guar- 
anteed payment  of  a  note  be  held  liable,  when 
tbe  note  Itself  has  not  been  executed  by  Its 
purported  maker,  and  Is  void  for  want  of  con- 
sideration? This  question  admits,  we  think, 
of  but  one  answer.  The  obligation  of  the  guar- 
antor being  accessory  to  that  of  tbe  principal 
obligor.  It  vronid  seem  to  be  as  self-evident  in 
law  that  If  there  is  no  principal  there  can  bt 
no  accessory,  as  In  physics  it  is  self-evident 
that  there  can  be  no  shadow  where  there  is  no 
substance.  Brandt  on  Soretysbip  and  Guaranty 
(8d  Ed.)  H  4,  18,  163,  and  notes." 

The  contntlon  of  aigieUant  appears  to  b* 
correct  and  Is  supported  by  authority  In  tbla 
state,  dr.  Code,  H  2787,  2800;  GlasseU  t. 
Coleman.  94  CaL  260,  266,  29  Pac  508;  KU- 
brtde  v.  Mosa,  US  Gal.  482,  45  Pac.  812.  M 
Am.  St  Rep.  881. 

Tbe  Judgment  against  appellant  la  rereraed. 

We  concur:  SHAW,  J.;  fAMXS,  J. 


(5T  Cal.  App.  411> 
Ex  parte  MAZURAN.   (Cr.  1055.) 

(District  Court  of  Appeal,  First  IMatriet,  Dl- 
Tision  2,  California.    April  24,  1922.) 

1.  Criminal  law  •^228— Jarisdlotloa  of  the 
polloe  oeurt  aet  divettetf  by  reasoa  ef  post- 

ponemeRt. 

A  departure  from  Pen.  Code,  fi  861,  provid- 
ing that  a  itostponement  of  tbe  preliminary  ex- 
amination cannot  be  for  "more  than  six  days 
in  all,"  by  granting  postponement  beyond  that 
period  does  not  Avest  tie  police  oonrt  of  Ja- 
risdicUon. 

2.  Hd»eas  oorpas  «=»^Reme(ly  for  Improper 
pottposement  mu»t  be  asserted  at  time  ef 
Illegal  oosflaeneat. 

The  remedy  under  Pen.  Code,  f  861,  for 
Illegal  confinement  by  reason  of  erroneous  post- 
ponemmts  lies  at  the  time  of  such,  postpone- 
ments, and  not  by  habeas  corpus  alter  hearing 
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and  aptm  commitment  to  anawer  to  the  aaperior 

'Coart. 

Ori^al  application  for  writ  of  habeas  cor- 
pus by  M.  J.  Mazuran,  on  bebalf  of  Gbrlsto- 
pber  Miramontes,  directed  to  the  aherlft  of 
the  city  and  county  of  San  Frandaco.  Writ 
denied. 

A.  J.  Henneasy,  ct  San  EVandaco,  for  peti- 
tioner Uaznran. 

Matthew  Brady,  EMst  Atty^  and  Blchard 
B.  Fitzgerald,  Vepaty  Dlst  Atty.,  both  of 
San  S^ncisco,  for  respondent 

LANODOM.  P.  J.  This  matter  comes  be- 
fore us  on  a  petition  for  a  writ  of  habeas 
corpus.  Petitioner  is  confined  in  tbe  county 
Jail  In  the  dty  and  county  of  San  Francisco 
by  Tlrtue  of  a  warrant  of  cwnmitment  of  the 
police  court  of  said  dty  and  county  lioldlng 
said  defendant  to  answer  b^ore  the  superior 
court  on  a  chai^  of  burglary. 

It  la  contended  by  appellant:  First,  that 
the  police  court  lost  Jnrisdicti<ni  of  the  case 
by  tbe  various  postponements  made  In  tIo* 
latlon  of  section  861  of  tbe  Poial  Code ;  and, 
second,  tliat  tbe  defendant  was  committed 
without  reaaonable  or  probable  cause.  tThere 
li  no  merit  In  dther  of  theae  contoitions. 

(1,  t]  A  postpcmement  of  the  inreliminary 
«zamlnatIon  beyond  six  days,  wbether  erron- 
eous or  not,  does  not  divest  tbe  court  of  Jn- 
rladlction.  As  was  sold  in  Pecvle  Van 
Horn,  m  Cal.  323,  51  Pac.  538: 

"If  the  postponement  worked  appellants  any 
legal  wrong,  such  wrong  consisted  in  their  tem- 
porary ilierol  confinement  hy  tbe  officer  who  had 
them  In  custody,  for  whidi,  if  not  lawful,  there 
would  have  been  a  remedy  at  the  time.** 

Furthermore,  tbe  record  shows  at  least  one 
continuance  was  given  at  the  request  of  the 
defendant. 

After  a  care^l  examination  of  the  reo> 
ord  before  us,  we  are  satisfied  that  the  evi- 
dence Is  amply  BufBclent  to  warrant  holding 
defendant  to  answer  to  the  charge  of  burg- 
lary before  tbe  superior  court. 

Tbe  writ  Is  discharged,  and  the  prisoner 
remanded  to  tbe  custody  of  tbe  sheriff. 


We  concurs 
TANT.  J. 


NOUBSffi.   J.;  8TURTB- 


<S7  Cal.  App.  518) 

BLOCK  T.  CITIZENS'  TRUST  4  SAVINGS 
BANK.   (Civ.  3688.) 

<Di8trlet  Court  of  Second  District,  Di- 

vision 2,  California.  April  29,  1022.  Be- 
heariiv  Denied  Bfay  24.  1922.  Hearing  De- 
nied     Supreme  Court  June  38,  1922.) 

I.  Vendor  aad  parohasar  «=9l30(l)— Contraot 
to  give  good  aad  saffldeat  deed  reqalres  oob- 
veyance  of  good  title. 
A  contract  by  a  vendor  of  land  to  give  a 

good  and  auAdent  deed,  when  atandins  alone, 


refera  not  merely  to  the  fonn  of  the  tantmnent. 
but  also  requlrw  that  tbe  vendor  ifaall  trana- 
fer  a  marketable  title  which  shall  be  free  from 
bU  reaaonable  doubt  and  dear  of  all  Incum- 
brances or  material  defeeta. 

2.  Veidor  aad  parohaaer  «s»l33— Coatraot  t« 
live  deed  aad  oertlllMto  of  title  free  froai  la- 
eanbraacea  by  veador  does  aet  require  eea- 
veyanoe  of  clear  title. 

Where  tbe  contract  required  the  vendor  to 
execute  a  good  and  suffident  deed  conveying  the 
land,  and  to  deliver  a  certificate  abowkig  title 
free  from  all  Incambrances  made,  done,  or  snf- 
fcred  by  appellant,  the  clause  relating  to  the 
deed  to  be  furnished  muat  be  construed  with  tbe 
clause  relating  to  tbe  certificate  of  title,  the 
purpose  of  which  was  to  enable  the  purdiaser 
to  ascertain  whether  the  dieed  conveyed  what 
he  was  to  receive,  ao  that  the  contract  re* 
quires  a  conveyance  of  title  free  only  from  in- 
cumbrances mi^c,  done,  or  suffered  by  the  ven- 
dor. 

3.  Vendor  and  parohaser  ^»I33— Pendeaigr  df 
eoademaatiea  prooeedlngs  Is  an  InoumbraMp 
but  not  one  aiade,  doae»  or  "•affered"  by  vea- 

dor. 

The  pendency  of  proceedings  to  condemn  a 
portion  of  tbe  land  covered  by  tbe  contract  of 
sale  constitutes  an  incambrance  on  tbe  proper- 
ty, but  not  an  Incumbrance  made,  done,  or  sufo 
fered  by  the  vendor;  the  word  "suffered"  in 
that  connection  implying  reaponsible  control, 
not  something  caused  without  tbe  aet  of  the 
par^  and  beyond  his  power  to  prevent,  and 
therefore  the  pendency  of  such  proceedings  does 
not  warrant  rescission  of  a  contract  to  con- 
vey the  property  free  from  incumbrancea  made* 
done,  or  suffered  by  the  vendor. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Suffer.] 

Oralg,  dlasoitlng. 

Appeal  from  Superior  Court,  Los  Angdea 
County ;  Carles  S.  Bumell,  Judge. 

Action  by  O.  F.  Block  against  the  CitiEena' 
Trust  &  Savings  Bank,  to  recover  the  pur- 
chase price  of  certain  real  property.  Judg<- 
ment  for  plaintiff,  and  defendant  appeala. 
Beveraed. 

Hunsaker,  Brltt  &  Covrove,  of  Loa  An- 
geles, for  appellant 

Randall,  Bartlett  &  White  and  Walter  J. 
Little,  all  of  Los  Angeles,  for  reqwndait 

FINLAYSON,  P.  J.  This  ts  an  appeal 
from  a  Judgment  in  favw  of  plaintiff  in  an 
action  to  recover  tbe  purdiase  price  ct  a 
certain  parcel  of  land  that  defendant  had 
agreed  to  convey  to  plaintiff,  tbe  lattw 
daimlug  the  title  to  be  defective.  Tba  true 
construction  of  d^iendan^s  contract  of  sala 
Is  tbe  only  question  Involved. 

Tbe  findings  dlsdose  a  situation  mbstan- 
tially  as  follows:  On  September  11,  1918^ 
plaintiff  and  defoidant  entered  Into  a  writ- 
ten cmtract  whereby  defendant  agreed  to 
sell  and  plaintiff  agreed  to  buy  a  lot  of  land 
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in  Loa  Angeles  county  for  tbe  siun  of  $600, 
payable  In  certain  monthly  Installments. 
Tbe  agreement  contains  a  clause  as  follows: 

"The  first  party  [defendant]  apon  recelTing 
payment  of  the  full  amount,  •  •  «  agrees  to 
execute  and  deliver  onto  the  party  of  tbe  sec- 
ond part  [plaintiff]  a  good  and  sufficient  deed 
of  grant  conveying  said  land,  and  to  deliver  a 
good  and  sulBcient  certificate  of  title  Issued  by 
the  Title  Insurance  &  Trust  Co.,  showing  title 
to  said  property  vested  in  tbe  party  of  the  first 
part  [defendant],  free  from  all  inenmbraneea, 
made,  done,  or  steered  by  said  first  part7." 

Plaintiff,  who  seems  to  have  been  put  In 
possession  Immediately  upon  the  execution  of 
his  contract  to  purchase,  made  all  tbe  pay- 
ments reqnlred  of  him  under  the  terms  of 
bis  contract,  including  taxes;  and  on  May 
10,  1919,  he  made  his  final  payment,  which 
at  that  time  was  five  months  overdue. 

Oa  April  29,  1919,  which  was  shortly  prior 
to  plaintiff's  final  payment,  the  Los  Angeles 
County  Flood  Control  District,  a  political 
subdivision  of  this  state,  commenced  in  the 
BQperlor  court  for  Los  Angeles  county  an 
action  of  eminent  domain  to  acquire  by  con- 
demnation an  easement  in  and  over  certain 
lands,  Including  an  easement  In  and  over  the 
westerly  60  feet  of  the  land  which  defendant 
had  agreed  to  convey  to  plaintiff.  Such  ease- 
ment was  sought  by  the  flood  control  district 
tor  tbe  purpose  of  providing  and  maintaining 
a  fixed  and  definite  channel  f<»-  certain  wa- 
ters by  erecting  embankments  and  walls  on  the 
right  of  way  sought  to  be  condemned.  The 
plahitiff  here,  the  vendee,  was  not  a  party  to 
that  action.  His  vendor,  this  defendant,  was, 
however,  made  a  party  defendant  to  the  con- 
demnation suit,  though  Its  time  to  answer 
therein  had  not  expired  when  this  action 
was  tried.  On  the  day  when  the  condemna- 
Hoa  salt  was  commenced.  April  29,  1919,  a 
Us  pendens  was  recorded  In  the  ofBce  of  the 
county  recorder,  giving  due  notice  of  the 
pmdency  of  that  action.  At  the  date  of  the 
trial  of  tbe  present  action  the  condemnation 
suit  bad  not  been  set  for  trial.  Pursuant  to 
tbe  t»wer  conferred  by  section  14  of  article 
1  of  the  Constitution,  as  amended  on  Novem- 
ber 6,  1918,  an  order  was  made  in  the  condem- 
natloa  suit  on  May  14,  1919,  authorizing  the 
flood  control  district  to  take  immediate  pos- 
session and  use  of  the  right  of  way  described 
fai  the  eminent  domain  proceedings.  Though 
the  flood  control  district  has  not  as  yet  taken 
actual  possession  of  the  right  of  way  which 
It  ia  aeeUng  to  obtain  over  the  westerly  60 
feet  of  the  land  In  question  here,  It  has  taken 
eo&stractlve  possession  thereof. 

Some  time  between  the  19th  and  25th  of 
Hay,  1919,  defendant  tendered  to  plaintiff  a 
deed,  duly  signed  and  acknowledged,  and 
snflldent  as  to  form,  pnrportinc  to  oonv^  to 
pbdntlir  the  proper^  tat  question.  At  the 
same  time  defendant  tendered  to  plaintiff  a 
eotlflcate  of  title,  Issiied  and  ocecnted  by 
the  Title  Insurance  ft  Trust  Company  of  Loa 


Angeles  on  May  19,  1919,  certifying  that  the 
title  to  the  whole  parcel  of  land  is  vested 
in  defendant  free  from  all  Incumbrances  ex- 
cept "an  action  commenced  April  29,  1019. 
and  pow  pending  in  the  superior  court,  ea- 
title<f.  Los  Angeles  County  Flood  Control 
District  V.  Stephen  A.  Armstrong.  Citizens' 
Trust  ft  Savings  Bank,  a  Corporation,  et  al., 
brought  to  condemn  the  west  60  feet  of  said 
lot  for  the  construction  and  maintenance  of 
a  channel  fw  the  flood  waters  of  the  Los 
Angeles,  San  Gabriel,  and  other  rivers."  Tbe 
certificate  of  title  further  stated  that  "no- 
tice of  the  pendency  of  the  said  action  was 
recorded  April  29,  1919,  In  Book  76,  p.  19,  of 
notices  of  actions";  and  also  that  "on  May 
15,  1919,  an  order  was  entered  authorizing 
plaintiff  [the  flood  contrtH  district]  to  take 
immediate  poasesslon  and  use  of  the  right  of 
way  as  described  In  the  complaint  [In  the  con- 
demnation action],  the  money  d^slta  re- 
quired by  law  as  security  having  been  made 
pursuant  to  the  order  of  the  court" 

Though  defendant  has  continued  ready  and 
able  to  make  his  tender  good,  plaintiff  refuses 
to  accept  the  offered  deed  and  certificate  of 
title  because  of  the  pendency  of  the  con- 
demnation proceedings,  the  recording  of  Qie 
Us  pendens,  and  the  making  of  the  order  au- 
thorizing the  fiood  control  district  to  take 
possession  of  the  right  of  way  sought  to  be 
condemned. 

Whether  respondent,  tbe  vendee,  is  entitled 
to  rescind  his  contract  to  purchase  and  re-, 
cover  Uie  purdiase  money  which  he  paid  to 
appellant,  the  vendor,  depends  upon  the  con- 
struction that  should  be  placed  up(m  appel- 
lant's covenant  "to  execute  and  deliver  unto 
the  party  of  the  second  part  [respondent]  a 
good  and  sufficient  deed  of  grant  conveying 
said  land,  and  to  deliver  a  good  and  sufficient 
certificate  of  title  *  *  •  showing  title  to 
said  property  vested  In  the  party  of  the  first 
part  [appellant],  free  from  all  incumbrances 
made,  done,  or  suffered  by  said  first  party." 

There  are  cases  which  lend  color  to  the 
view  that,  where  condemnation  proceedings 
are  commenced  after  the  making  of  a  con- 
tract of  sale,  but  before  tbe  time  for  its 
completion  hy  a  conveyance,  the  Institution 
of  such  proceedings  will  not  affect  the  ven- 
dee's duty  to  complete  the  purchase.  The 
reason  given  by  the  courts  which  adhere  to 
this  view  Is  that  tbe  purchaser  Is  regarded  in 
equity  as  the  owner  from  the  time  of  the 
making  of  the  contract,  and,  as  such  equi- 
table owner.  Is  entitled  to  the  damages  whidi 
may  be  awarded  In  the  condemnation  pro- 
ceedings, and  the  exerdae  of  the  right  of 
eminent  domain  confers  upon  tbe  plaintiff  in 
the  condemnation  suit  an  Independent  and 
not  a  d^vatlTe  title.  27  B.  C.  L.  p.  SOO; 
Nixon  T.  Marr,  190  Fed.  91S.  lU  O.  a  A. 
603,  86  L.  B.  A.  (N.  S.)  1067;  OUrke  T.  Long 
Island  Bealty  Go^  129  App.  DIt.  282,  HO  N. 
Y.  Supp:  097.  See,  aiao,  Stemuoa  t.  Lodbr, 
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57  m.  509,  U  An.  Rep.  M.  Other  cases  take 
the  view  that,  If  the  vendor  hag  agreed  to 
convey  a  good  title,  free  and  dear  of  all  In- 
cumbrances,  the  condemnation  proceeding. 
If  pending  when  the  time  arrlvea  for  the  ex- 
ecution of  a  conveyance  to  the  vendee,  con- 
Btitntes  an  Incnmbrance  or  defect  In  the  v«i- 
dor'B  title  Justifying  the  purchaser  In  refus- 
ing to  complete  the  purchase  and  giving  him 
the  right  to  recover  the  purchase  price.  27 
B.  G.  L.  p.  500;  Eares  v.  Govell,  180  Mass. 
206,  62  N.  B.  244,  91  Am.  St  Hep.  271;  Cav- 
enaogh  v.  McLaughlin.  88  Minn.  83,  35  N. 
W.  576:  Johnston  v.  Callery,  173  Pa.  129, 
33Atl.  1036;  Miller  v.  Philips  &  Co.,  44  Wash. 
226,  87  Pac.  264.  The  cases  on  both  sides  of 
the  question  are  reviewed  In  the  majority 
and  dissenting  opinions  In  Nixon  v.  Marr, 
HQpra.  We  do  not  find  It  necessary  to  deter- 
mine whldi  of  those  two  conflicting  views  la 
gnpported  by  the  better  reasoning.  We  shall 
assume,  for  all  the  purposes  of  this  decision, 
that  the  correct  doctrine  Is  that  last  stated ; 
Out  la,  we  shall  assume  that,  where  the  ven- 
dor has  obligated  himself  to  convey  a  good 
title,  free  and  dear  of  all  Incumbrances,  the 
pendency  of  cond«nnatlon  proceedings  at  the 
time  when  the  vendee  becomes  entitled  to  bis 
deed  will  entitle  the  latter  to  reject  the  tiae 
and  sue  for  the  recovery  of  any  purchase 
money  that  may  have  been  paid  by  him  to 
big  vendor. 

As  we  oonatme  the  language  of  appellant's 
covenant,  there  was  no  agreement  to  give  re- 
qwDdmt  a  good  title,  free  and  dear  of  all 
tncnmbranoee.  AppeUant  covenanted  to  do 
two  things:  (1)  To  execute  "a  good  and  suffl* 
dent  deed  of  grant  conveying  said  land";  and 
<2>  to  deliver  a  certificate  o£  title  ithowlng 
title  to  the  property  vested  In  appelant  as 
the  vendor,  free  from  all  Incumbrances 
"made,  done,  or  suCFered"  by  appellant 
Though  there  are  two  parts  to  appdlanrt 
covenant,  each  part  calling  for  the  perform- 
ance of  a  separate  and  distinct  act,  the  ant^ 
ject-matters  of  the  two  are  so  correlated  that 
the  two  clauses  should  be  read  together,  and 
the  Intention  of  the  parties  respecting  the 
meaning  of  each  division  of  the  covenant  be 
ascertained  by  a  consideration  of  the  cove- 
nant as  a  whole,  each  clause  throwing  an 
Illuminating  light  upon  the  other  and  disclos- 
ing the  exact  limits  of  the  covenant  and  the 
true  meaning  of  appellant's  promise  to  ex- 
ecute "a  good  and  sufflclent  deed."  The 
whole  question  Is  one  of  Intention,  to  be  as- 
certained by  a  consideration  of  alt  the  lan- 
guage used  by  the  parties. 

[1]  If,  Instead  of  covenanting  to  execute 
a  good  and  sufficient  deed,  and  to  give  a 
certlflcate  of  title  showing  title  in  Itself  free 
and  dear  of  all  incumbrances  "made,  done, 
or  suffered"  by  It,  appellant  had  simply 
covenanted  to  execute  "a  good  and  suffi- 
cient deed,"  making  no  mention  of  any  cer- 
tlflcat*  ot  tlUe»  we  would  have  bad  no  trouble 


in  construing  appellant's  covenant  as  mean- 
ing that  the  parties  Intended  that  a  good 
and  suffldent  title  should  be  conveyed  as 
well  as  that  a  deed  good  and  suffldent  In 
form  should  be  executed;  for  the  doctrine 
recognized  by  the  later  authorlttee  Is  that 
as  a  general  rule,  a  covenant  simply  calling 
for  a  good  and  sufflclent  deed  goes  not  mere- 
ly to  the  form  of  the  Instrument  bat  also 
requires  that  the  vendor  shall  transfer  a  good 
title,  L  e.,  a  marketable  title,  such  as  shall 
be  free  from  all  reasonable  doubt  and  clear 
of  all  incumbrances  or  material  defects.  27 
R.  O.  L.  p.  466 ;  11  Am.  Dec.  84  eC  seq.,  note 
to  Porter  v.  Noyes ;  39  Cyc.  1446 ;  Haynes  v. 
White,  55  Cal.  38. 

[2]  Or  if.  Instead  of  covenanting  to  exe- 
cute "a  good  and  suffident  deed,"  appellant 
had  expressly  covenanted  to  execute  a  good 
and  suffident  deed,  and  to  convey  a  good 
title,  Its  express  promise  to  convey  a  good 
title  doubtless  would  have  been  construed 
as  calling  for  such  title,  even  though  the 
covenant  also  contained  a  provision  that 
appellant,  as  vendor,  would  furnish  a  certiS- 
cate  showing  title  vested  in  Itsdf  tree  only 
from  incumbrances  "made,  done,  or  suffered" 
by  It  But  appellant  did  not  expressly  cove- 
uant  to  give  a  good  title.  It  covenanted  to 
execute  a  good  and  suffldent  deed,  and  to 
furnish  a  certificate  of  title  that  was  not  ze- 
qulred  to  show  the  title  tree  of  all  incum- 
brances, but  only  of  sach  Incumbrances  as 
might  be  "made,  done^  or  snfEered"  1^  a^ 
pellant  And,  though  a  covouint  to  execute 
"a  good  and  suffident  deed**  is  osually  ecm* 
stmed  as  calling  tor  the  cmveyanoe  of  a 
good  Htle,  nevertbdeas  the  context  may  show 
a  contrary  Intention,  as  we  tblnk  It  does  la 
the  prsaent  case.  When  appellant's  under* 
taking  to  give  a  "good  and  sufficient  deed" 
is  read  in  the  light  of  tbe  oontextural  nnder- 
taklng  to  fumlsb  reqmndent  with  a  certtfl- 
cate  showing  title  In  appdlant  firee  from  In* 
cnmbranoes  made,  done,  or  suffered  by  tbe 
latter.  It  Is  dear  that  in  this  case  the  parties 
Intaided,  by  their  use  of  the  words  "good  and 
suffldent  deed,"  no  more  than  a  grant  con- 
veying to  respondent  a  title  free  from  such 
incumbrances  as  might  have  been  made,  done, 
or  suffered  by  appellant;  that  la,  free  from 
such  Incumbrances  as  the  certificate  of  title 
was  required  to  show.  This  Is  so  because 
the  very  object  of  a  certificate  of  title  Is  ta 
enable  the  vendee  to  pass  upon  the  validity 
of  the  title  for  which  he  is  bargaining.  It  la 
to  enable  him  to  know  it  he  can  get  what  be 
has  purchased,  and  whether  bis  vendor  has 
and  can  convey  all  be  has  undertaken  to  sdL 
Mead  v.  Fox,  0  Cush.  (Mass.)  199,  20L 
Though  this  Massachusetts  Case  presents  the 
reverse  of  the  situation  that  we  have  here, 
It  Is  quite  in  point  with  respect  to  the  con- 
struction whldi  ahonld  be  placed  on  appd- 
lant's  covenant  It  has  been  bdd  In  Massa- 
chusetts from  an  early  data^  as  it  formerly 
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was  In  this  state  (Brown  t.  CoTlIIaud,  6  Cal. 
566,  573,  Green  r.  Govlllatid.  10  Cal.  317,  322, 
TO  Am.  Dec.  72&)  that  a  covenaot  for  "a  good 
utd  suflBdent  deed"  relates  to  the  form  and 
execQtion  of  the  deed,  and  not  to  the  title 
(Aiken  T.  Sanford,  6  Mass.  4SHI).  Bot  In 
Mead  r.  Fox,  supra,  it  was  held  that,  be-, 
cause  the  parties  stipulated  that  the  vendee 
sboold  have  "ten  days  to  examine  the  title," 
it  manifestly  was  thdr  Intention  that  the 
Tendon  should  convey  a  pwd  and  dear  title, 
Ow  court  aaytaig: 

**By  the  terms  of  the  sale,  ten  days  were  al- 
lowed parcbasers  to  examine  the  title.  Par- 
chaaem  conld  have  no  other  object  In  examining 
tbe  title,  than  to  see  if  the  plaintiffs  could  make 
a  good  title;  and  tbere  coold  be  no  object  what- 
ever in  ascertaining  whether  or  not  the  plain- 
tiffs could  make  a  good  title,  unless  they  were 
bound  to  make  such  title,  and  the  purchaser  was 
entitled  to  have  a  good  and  clear  title  made  to 
bim,  in  order  to  bind  him  to  the  performance  of 
bis  contract  of  purchase.  The  pnrebaser  was 
tllowed  time  to  examine  the  tide,  to  see  if  he 
eonld  get  what  be  bad  purchased,  and  whether 
the  pbdntiffs  actnally  had  and  conld  convey  what 
they  had  undertaken  to  selL" 

By  a  parity  of  reasoning,  It  should  be  held 
that  In  the  present  case  the  purpose  of  the 
certificate  of  title  was  to  enable  the  purchas- 
er to  see  If  he  could  get  what  he  bad  pur- 
chased and  whether  his  vendor  had  and  could 
convey  what  he  had  agreed  to  sell,  and  that, 
therefore,  tbe  parties  contemplated  tbe  con- 
veyance of  such  title  as  was  to  be  shown  by 
the  certificate  of  title,  namely,  a  title  free  only 
of  incumbrances  made,  done,  or  suffered  by 
appellant. 

[SI  That  the  pendency  of  a  condemnation 
•ctlon  is  an  "incumbrance,"  but  that  It  is 
not  one  which  Is  "made,  done,  or  suffered" 
by  the  vendor,  seems  obvious,  ^f  any  antbor- 
1^  be  needed  for  the  proposition  that  the 
pendency  of  condemnation  proceedings  con- 
itttates  an  Incumbrance  It  may  be  found  in 
the  reasoning  pnrsBed.  by  Circuit  Judge  San- 
bom  in  his  dissenting  opinion  In  Nlzon  t. 
Uarr,  supra.  It  la  not,  however,  an  Incum- 
brance  that  la  "made"  or  "done"  by  the  ven- 
dor; nor  Is  It  one  that  la  "Buffered"  by  him. 
An  incumbrance  upon  property  suffered  by 
tbe  vendor  means  one  within  bis  power  or 
dBty  to  ardd.  "Suffer,"  in  this  connection, 
laqjAles  reqmnsiUe  control;  and  it  cannot  be 
bdd  to  ai^ly  to  a  thing  not  caused  by  the 
let  of  the  party  nor  witliln  bis  powa  to 
^event  Crist  v.  Fife  41  CaL  App.  Sllf  183 
Fu.  197;  Smith  t.  Blgerman,  5  Znd.  Asp- 
a8B,SlN.  B.fi62,61Am.St  Bep.  281. 

For  the  foregoing  reasons  we  conclude: 
0)  That  aivtflaot  undertpolc,  not  to  execute 
1  deed  eoayejtng  tbe  title  ftee  and  clear  of 
asy  and  every  Incnmbrance,  but  to  uecute  a 
deed  conveying  the  title  free  of  all  Incum- 
brances "made,  done  or  suffered"  by  appel- 
lant;  ^  that  nether  Che  pendoicy  of  the 
cwdenmatlon  suit  nor  tbe  order  antborislng 
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the  plaintiff  therein  to  take  possesion  of  the 
easement  which  It  was  seeking  to  condemn 
was  an  Incumbrance  "made,  done,  or  suf- 
fered" by  appellant;  and  (S)  that,  as  a  con- 
sequence, the  deed  which  appellant  tendered 
to  respondent  would  conv^  to  the  latter  all 
the  title  that  appellant,  as  vendor,  had 
agreed  to  convey.  It  follows,  therefore,  that, 
upon  the  facts  fonnd  by  the  court  below,  the 
Judgm«it  should  have  been  In  appellant's 
favor. 

The  judgment  is  reversed,  and  the  lower 
court  Is  instructed  to  enter  a  Judgment  on 
the  findings  adjudging  that  plaintiff  take 
nothing  by  his  action  apd  that  defmdant  n> 
cover  its  costs. 

WORKS,  3^  ccmcnrs. 

CRAIG,  J.  I  dissent  As  is  stated  in  the 
opinion  of  the  majority  of  the  court,  the  ap- 
pellant, the  vendor  In  the  contract,  cove- 
nanted to  do  two  things:  First,  to  execute 
"a  good  and  sufficient  deed  of  grant  convey- 
ing said  land":  second,  to  "deliver  a  good 
and  suflaclent  certificate  of  title  •  •  • 
showing  title  to  said  property  vested  in  the 
party  of  the  first  part  free  from  all  Incum- 
brances made,  done,  or  suffered  by  said  first 
party."  The  dispute  between  the  parties 
upon  this  appeal  centers  upon  the  construc- 
tion of  the  provisions  above  quoted.  The  ap- 
pellant concedes  that.  If  he  had  simply  agreed 
to  deliver  a  good  and  sufficient  deed  without 
mentioning  the  character  of  the  title  to  be 
conveyed,  a  stipulation  would  exist  by  Im- 
plication that  tbe  deed  must  carry  with  It  a 
good  and  sufficient  title.  Haynes  v.  White, 
5B  Cal,  38.  39  Cyc.  1446,  Is  authority  for 
this  proposition.  But  It  Is  argued  that  the 
provision,  "and  to  deliver  a  good  and  suffi- 
cient certificate  of  title  showing  title  to  said 
property  vested  In  the  party  of  the  first  part 
free  from  all  incumbrances  made,  done  or 
suffered  by  said  first  party."  Is  a  qnalitlcation 
of  the  phrase  Just  preceding  it,  to  wit.  "agrees 
to  execute  and  deliver  to  the  party  of.  the 
second  part,  a  good  and  sufficient  deed  of 
grant  conveying  said  land."  However,  the 
plain  meaning  of  the  entire  provision  under 
consideration,  governed  by  rules  of  gram- 
matical constmctton.  Is  that  the  vendor  was 
to  do  two  distinct  and  independent  acta. 
The  purpose  of  the  provision  for  a  certificate 
of  title  is  not  merely  to  describe  the  kind 
of  atle  required.  Sudi  a  stipulation  was 
unnecessary.  It  bad  been  definite  defined 
by  the  agreement  to  ezeento  "a  good  and 
guffldmt  deed  of  grut  conveying  said  land." 
Tbe  Intention  of  tbe  parttes  concerning  a  re- 
qoirement  for  a  cwtlficato  of  title  is  mtha 
to  be  ascertelned  1^  a  consideration  of  tbe 
fcdlowlng  well-recognised  I^al  principles. 

The  rule  In  the  purchase  of  land  Is  caveat 
emptor.  In  tbe  idtwence  of  an.  agreement  by 
the  vendor  to  fumlsb  an  abstract  m  cerUfl- 
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cate  of  title  It  Is  Incnmbent  npon  the  pur- 
chaser to  provide  the  same,  and  to  satisfy 
himself  as  to  the  condition  of  the  title.  East- 
on  T.  Montgomery,  90  Cal.  807,  27  Pac  280, 
25  Am.  St  Rep.  123.  The  object  of  an  ab- 
stract Is  to  benefit  the  pnrdiaser  and  to 
enable  him  or  his  counsel  to  pass  more  readi- 
ly upon  the  sufficiency  of  the  title.  Kane  v. 
Rlppey  et  al.,  22  Or.  296,  23  Pac.  180;  Tay- 
lor V.  WlUlnms.  2  Colo.  App.  659,  31  Pac. 
504.  In  the  case  last  cited  It  was  further 
held  that  a  provision  for  the  delivery  by  the 
vendor  "of  warranty  deed  conveying  clear 
title  with  abstract"  was  not  complied  with  by 
proof  that  the  title  was  in  fact  complete  and 
perfect  The  court  held  that  the  contract 
was  to  furnish  a  certain  abstract,  and  not 
merely  good  title.  Smith  v.  Taylor,  82  Cal. 
638,  23  Pac.  217,  is  another  case  of  the  same 
character.  The  contract  called  for  an  ab- 
stract of  title  which  would  show  good  title. 
The  vendor  furnished  an  abstract  of  title 
which  showed  defects.  Upon  tbe  trial  he 
dalmed  the  right  to  show  that  the  claims  of 
persons  appearing  In  the  abstract  which  con- 
stituted the  apparent  defects  were  ground- 
leas.  Tbe  court  held  that  under  the  con- 
tract there  In  question,  proof  of  the  actual 
condition  of  the  title  was  Inadmissible  to 
■how  compliance  with  the  stipulation  that 
the  abstract  should  show  good  title.  In  Kane 
T.  Rln>ey,  supra,  the  contract  provided  that 
the  vendor  should  convey  "In  fee  simple, 
clear  of  all  Incumbrances,  by  a  good  and  suf- 
ficient warranty  deed  and  abstract  of  title." 
Tbe  court  held  that  by  this  stipulation  the 
vendor  agreed  to  convey  a  good  title  free 
from  all  Incnmbrances  whatsoever,  and  to 
famish  an  abstract  of  such  title,  and  that 
the  abstract  which  was  furnished  was  ad- 
missible in  evidence,  not,  however,  for  the 
purpose  of  proving  title,  but  to  show  the 
condition  of  the  abstract  itself.  From  these 
cases  It  is  apparent  that  the  covenants  for 
good  title  and  for  abstract  of  title  are  not 
Interdependent. 

Ab  to  whether  or  not  any  abstract  ot  title 
shall  be  required  la  purely  a  matter  of  con- 
tract between  the  parties.  Where  tbe  vendor 
agrees  to  the  purchase  "with  abstract  show- 
ing good  title,"  this  refers  to  record  title  only. 
However,  the  contract  sued  upon  in  Hoot  v. 
Business  Hen's  Ass'n,  157  N.  Y.  201,  B2  N.  E. 
1,  45  L  R.  A.  6i66,  provided  for  a  seardi  as 
to  the  actual  title  and  not  as  to  the  record 
title  of  the  property  in  question.  It  is  obvious 
tiiat  the  nature  and  scope  of  the  certiflcate 
of  title  is  purely  a  matter  of  agreement.  In 
the  Instant  case  the  parties  expressly  stipu- 
lated tiiat  the  vendor  should  not  only  ex- 
ecute and  deliver  to  the  vendee  "a  good  and 
■uffli^t  deed  of  grant  conveyliv  said  land," 
but  also  deliver  to  tiie  vendee  "a  good  and 
sufficient  certiflcate  vt  title  Issued  1^  the  Tl- 
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tie  Insurance  &  Trust  Company  shoving  title 
to  said  property  vested  in  tbe  party  of  the 
first  part  free  from  all  incumbrances  made, 
done,  or  suffered  by  said  first  party."  Tbe 
purpose  of  the  latter  requirement  for  a  cer- 
tificate of  tiUe  was  to  relieve  the  vendee 
from  the  necessity  of  investigating  tbe  pnb- 
IIc  records  of  the  county  concerning  tbe  ex- 
istence of  any  Incumbrances  "made,  done,  or 
suCFered  by  the  vendor."  As  to  all  other  In- 
cumbrances, however,  the  vendee  impliedly 
agreed  to  make  his  own  investigation,  and 
the  rule  caveat  emptor  applies.  In  our  en- 
deavor to  discover  tbe  Intention  of  the  par- 
ties another  fact  worthy  of  consideration, 
and  one  which  can  hardly  be  In  doubt  is  tliat 
the  vendee  would  not  have  signed  a  contract 
to  this  purchase  lot  being  an  ordinary  resi- 
dence lot  50  by  130  feet,  with  the  expectation 
and  understanding  tiiat  the  vendor  might  only 
convey  to  him  a  lot  50  by  70  feet.  If  this  Is 
true,  unless  the  language  of  tbe  contract  nec- 
essarily requires  such  a  constniction,  a  court 
of  equity  Bbould  not  interpret  It  in  sudi  a 
manner  as  to  force  the  vendee  to  accept  a 
piece  of  property  which  he  obviously  had  no 
intention  of  buying.  I  conclude  that  the  pro- 
vision of  the  contract  ccmcernlng  the  fur- 
nishing of  a  certificate  of  titie  does  not  re- 
lieve the  vendor  from  the  obligation  to  sup- 
ply "a  good  and  sufficient  deed  of  grant  con- 
veering  said  lend,"  which  meana  that  the  vai- 
dor  must  have  good  and  sufficient  titie,  one 
comidete  and  perfect  for  alienation;  tiiat 
althoui^  the  provision  concerning  tbe  certif- 
icate of  titie  may  have  been  complied  with  by 
the  vendor,  the  stipulation  to  execute  and 
deliver  a  good  and  sufficient  deed  of  grant 
conveying  the  land  required  tbe  vendor  t» 
possess  and  tender  a  good  and  sufficient  title. 
Easton  v.  Montgomery,  90  Cal.  307,  27  Pac. 
280,  26  Am.  St  Rep.  123,  and  Whlttier  v. 
Gormley,  8  Cal.  App.  480,  86  pae  728.  The 
pendency  of  the  condemnation  proceeding, 
tbe  lis  pendens,  and  the  order  of  the  court 
giving  tbe  flood  control  district  possesston 
the  strip  being  condemned  are  deariy  such 
defects  of  title  as  to  violate  the  agreement 
in  tliat  respect.  If  authority  is  needed  for 
this  proposition.  Prentice  v.  Erskine,  IM 
CaL  446,  and  Eoshland  v.  Spslng,  116  CaL 
689,  48  Pac  68,  supply  It  Appellant  attempts 
to  distinguish  these  cases  from  tlie  one  -at 
bar  upon  tbe  gnnmd  that  the  defects  In  the 
title  existed  at  tbe  time  of  tbe  execution  of 
each  of  tbe  ocmtracta.  Tbe  vendor  having 
Gcoitracted  to  dOlYer  a  good  titie,  no  reasm 
Is  suggested,  nor  do  we  pnctive  any  to  exist 
relieving  tbe  vendor  from  a  violation  of  Us 
covenant  because  at  Cbe  tact  that  snch  vio- 
latioo  Is  dne  to  an  oocurrenoe,  taking  place 
subsequent  to  tbe  time  that  the  contract  was 
executed. 
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Ex  parte  AJURIA  ct        (Cr.  636.) 

(District  Goart  of  Appeal.  Third  Diatrict,  Cal- 
ifornta.  May  18,  1822.) 

1.  MunMpal  corporations  «=9636— Jurisdiction 
ov«>  person  ean  bo  aeqitrod  by  oonsent  of 
defoHlant 

Where  the  oonrt  had  jarisdletioD  over  the 
snbject-matter  of  a  prosecation  (or  riolatioo 
of  a  eltjr  ordinance,  it  could  acquire  jorisdic- 
tion  of  the  person  of  defendant  hy  hia  con- 
sest,  or  hj  hia  (aUtire  to  object  to  anch  Juris- 
diction in  time. 

2.  Arrest  «s>63(3)— OHIeera  oan  arrest  with- 
•at  warnut  f«r  possession  of  tlqoors  In  their 
praseneo. 

The  unlawful  possession  of  alcoholic  liq- 
nors  Ib  a  continuing  public  offense,  so  that  a 
peace  officer  may  arrest  without  a  warrant  a 
person  having  possession  of  such  liquor  in  the 
immediate  presence  of  the  officer. 

8.  Crinlul  law  ^394— Evidence  obtained  by 
■alawfnl  aeizira  Is  admissible. 

Even  thotqch  a  search  ot  defendants'  prem- 
iies  withont  a  warrant  was  nnlawfnl,  the 
evidence  of  iwssession  of  liquors  so  unlawfully 
Stained  waa  admissible  against  defendants. 

4.  Arnst  «»63(3)— Offlears  nay  make  arrest 
(or  off*ns«  In  thsir  preseno^  though  onlaw- 
(nlly  on  the  premises. 

The  fact  that  officers  were  unlawfully  on 
the  premises  of  defendant  does  not  divest 
them  of  their  statutory  authority  to  arrest  for 
an  offense  comnUtted  In  their  presence  while 
ihey  were  there. 

Application  by  Lndo  AJorla  and  another* 
for  writ  of  habeas  corpus,  iw^yed  to  be  di- 
rected to  the  alieriff  of  Tuba  coimty  to  se- 
cure their  release  from  custody,  after  con- 
viction of  a  violation  of  an  ordinance  of  the 
city  of  Marysrille  prohibiting  the  possession 
of  intoxicatinK  liquors.  Writ  denied. 

W.  a  DaTls,  of  HarysTlUe,  for  peti- 
tloners. 

FIXCH,  P.  J.  ThB  inetiticHim  were  con- 
ilcted  of  the  violation  of  an  ordinance  of 
fin  city  of  Marysville  and  mntenced  to  pay 
tines  and  to  be  ImprisoBed  In  the  county  Jail. 
Tbey  herein  seelf  their  dlat^arga  opon  a 
writ  of  habeas  corpus.  The  petition  does 
not  set  out  the  terms  of  the  ordinance  or 
sUte  the  offense  of  which  the  petitioners 
were  convicted*  other  than  that  it  was  a 
ffllsdmeenor.  It  may  be  Infnnred  trcm 
the  facts  alleged,  however,  that  they  were 
ftnmd  guilty  of  haTli^;  wine  In  their  pos- 
session contrary  to  the  terms  at  the  wdi- 
aance. 

[1]  It  Is  alleged  that  the  police  officers  un- 
lawfully and  without  a  seandi  warrant  en- 
tered in  the  nighttime  and  seandied  the  de- 
fadanti^  premises,  and  dlsoorered  there  a 
barrel  containing  several  gallons  of  wine; 
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that  thereupon,  without  a  warrant  and  with- 
out a  complaint  having  been  died  charging 
the  defendants  with  the  commission  of  any 
offense,  the  officers  arreeted  them  and  took 
them  to  the  police  station ;  that  three  days 
later  a  complaint  was  filed  charging  the  de- 
fendants with  the  mlsdfflneanor  of  which 
they  were  later  convicted ;  that  no  warrant 
of  arrest  was  ever  Issued  out  of  the  police 
court  or  served  upon  the  def^dants,  and 
that  by  reason  of  the  ftillnre  to  so  issue  and 
serve  a  warrant  the  police  court  did  not  ac- 
quire Jurisdiction  of  the  persons  of  defend- 
ants; an4  that  thereafter  the  defendants 
were  tried  and  convicted.  In  his  points  and 
authorities,  counsel  for  petitioners  states 
that  on  their  arrest  they  were  released  on 
ball;  bnt  the  petition  does  not  so  allege. 
It  does  not  s.ppeAx  that  petitlon^:^  made  any 
objection  to  the  Jurisdiction  of  the  police 
court  at  any  stage  of  the  proceedings.  There 
can  be  no  contention  that  the  court  did  not 
have  jurisdiction  of  the  offense  ctiarged. 
Jurisdiction  of  the  offense  cannot  be  ac- 
quired by  consent,  but  "everywhere  Jurisdic- 
tion of  the  i)erBon  of  the  defendant  may  be 
acquired  by  consent  of  the  accused  or  by 
waiver  of  objections.  It  he  fail  to  make 
his  objection  In  time,  he  will  be  deemed  to 
have  waived  It.  He  canno^  for  Instance, 
raise  such  a  question  for  the  flrst  time  In 
the  appelate  court"  8  B.  a  I*.  96;  16  0. 
J.  174. 

[2,  3]  It  is  contended  that  the  officers  were 
not  authorized  to  make  the  arrest  without 
a  warrant.  A  peace  officer  may  make  an 
arrest  without  a  warrant  for  a  public  of- 
fame  committed  in  his  presence.  The  un- 
lawful possession  ot  alcoholic  liquors  la  a 
continuing  offense.  The  defendants  were 
In  possession  of  the  wine  In  the  Immediate 
presMice  of  the  ofBcers.  It  Is  not  perceived 
why  the  officers  were  not  as  folly  authortsed 
to  make  the  arrest  without  a  warrant  as 
they  would  have  been  had  tb^  seen  the  de- 
fendants on  a  street  comer  with  the  wine 
in  their  possession.  Jenkins  t.  Stat^  4  6a. 
App.  8S9,  62  S.  E.  B74.  Tlie  search  of  the 
premises  withont  a  warrant  was  mOawfnl, 
but  the  evidence  so  unlawfully  obtained  was 
admissible  against  the  defendantn.  People 
T.  Mayen  (Cal.  Sup.)  206  Pac.  486. 

t4]  For  like  reasons  the  fact  that  the  ofll- 
cers  may  have  been  unlawfully  on  the  prem- 
ises could  not  divest  them  of  their  statutory 
authority  to  arrest  for  an  offense  committed 
in  their  presence  while  then.  Petitioners 
rely  on  People  Howard,  13  Bflse.  Rep.  763, 
89  N.  Y.  Sopp.  283,  and  People  v.  James,  11 
App.  Dir.  609,  43  N.  Y.  Supp.  31S,  In  sup- 
port of  their  contention  that  a  ctmvictlon 
cannot  be  upheld  where  die  arrest  was  made, 
without  a  warrant,  for  a  misdemeanor  not 
committed  in  the  iwesom  of  the  arresting 
officer.    In  the  flrst  case,  decided  b7  the 
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Gbort  of  Spedal  Sessiona  of  Albany  coun- 
ty, the  <^j6ctloD  to  tbe  court's  Jurisdic- 
tion vas  made  and  soatained  on  the  ar- 
raignment of  tbe  defoidant.  In  ttie  other 
case,  no  Infonnatlon  was  filed  and  no  war- 
rant of  arrest  Issued.  In  the  case  of  Peo- 
ple V.  Park  (EMe  Oounty  Court)  92  Misc. 
Rep.  369,  166  N.  T.  Supp.  816,  where  the  de- 
fmdant  waa  arrested,  without  a  warrant, 
for  a  misdemeanor  not  committed  in  the 
presence  of  the  arresting  oflBcer,  the  court  re- 
viewed tbe  eases  cited  by  petitioners  and 
many  others  and  affirmed  thft  Judgment, 
holding  that  the  oourt  acquired  Jurlsdictioa 
of  the  defendant  when  she  was  brongbt  be- 
fore it  charged  with  the  oflensi^  regardless 
of  the  illegality  of  ttie  arrest  It  may  be 
further  stated  that  In  that  case  objection 
to  the  courl^s  jurisdiction  was  made  at  the 
time  of  the  trial.  See,  also,  People  t.  Pratt. 
78  Gal.  846,  20  Plac  731,  and  Ex  parte  Olark, 
86  Cal.  208,  24  Pac  726. 
^e  petition  for  the  writ  Is  denied. 

We  concur:   BXJBNBTT.  J.;  HABT,  J. 


(189  Cal.  799) 

EX  parte  AJURIA  et  al.  (Cr.  2472.) 
(Supreme  Court  of  California.  Hay  22, 1022.) 

1.  Habeas  oorpns  4ss985(l)— .Complaint  charg- 
ing offense  not  brought  before  Supreml* 
Court  l«  presnmed  to  have  been  sufflctent. 

Where  tbe  complaiDt  on  whioh  applicants 
for  writ  of  habeas  corpus  were  tried  and  coo- 
▼icted  is  not  presented  to  tbe  coart  to  wbicb 
application  is  made,  it  .is  presumed  that  it  suf- 
ficiently  charged  the  iriOtense. 

2.  Intoxicating  liquors  «s»l7— City  snilnaiwa 
'making  snlawful  possession  of  Intoxloatini 
liqaors  Is  valid. 

A  city  ordinance  declaring  it  uolawfal  for 
any  person  .to  have  in  bis  possession  any  in- 
toxicating liqaors  Is  valid. 

3.  Criminal  law  «=3>562— Cenvlefloa  for  pos- 
session cf  liquors  Is  not  void  beeauso  liquors 
were  sslisd  without  warrant. 

A  conviction  of  possession  of  Intoxicating 
liquors  eontrarr  to  a  city  ordinance  is  not  void, 
because  the  liquor  was  found  on  defendant's 
premises  without  a  warrant  to  search  such 
premises  having  previonsly  been  obtained. 

Application  by  Luclo  AJuria  and  another 
for  a  writ  of  habeas  corpus,  prayed  to  bo 
directed  to  the  sheriff  of  Yuba  county  to  se- 
cure tbe  release  of  petitioners  from  custody, 
after  couviction  of  violation  of  an  ordinance 
of  the  city  of  Marysrille  prohibiting  tbe  pos- 
session of  intoxicating  liquor.   Writ  dailed. 

See,  also,  207  Pac.  616. 

W.  E.  Daries,  of  Marysrille,  for  petl- 
Uoners. 


RBPORT&B  (Cat 

CtTRIAlL  The  petitioners  are  im- 
prisoned tttUar  conviction  upon  a  chaiga  vt 
violating  an  ordinance  of  the  city  of  Mary*- 
Tille  declarii^  it  nnlawfol  for  any  pema 
to  have  In  his  possession  any  Intoxicating 
liquors. 

[1 , 2]  The  complaint  on  whldi  they  wen 
convicted  Is  not  presented  to  us,  and  we 
must  therefore  presume  that  It  sufficiently 
cliarges  ■  the  offense.  We  have  heretofore 
had  similar  attacks  made  npon  local  ordi- 
nances of  this  character,  and  our  decisions 
therein  are  against  the  petitioners  <m  all  the 
points  presented  in  this  case  with  relation 
to  the  validity  of  this  ordinance.  See  In  re 
PollssKOtto  (Cal.  Sup.)  205  Pac.  676;  People 
V.  Collins  (CaL  App.)  Pac  344;  People  v. 
Capelli  (Cal.  App.)  203  Pac.  837;  Bx  parte 
Kinney  (Cal.  App.)  200  Pac  967,  and  Bz 
parte  Tolpi  (Cal.  App.)  199  Pac.  1090. 

[3]  The  claim  that  the  judgment  is  void 
because  the  intoxtoitlng  Uquor  was  found  on 
the  premises  without  previously  having  ot>- 
tained  a  seardi  warrant  for  the  dhscovAy 
thereof  Is  answered  by  the  decision  In  Peo- 
ple T.  Hayen  (Cal.  Sup.)  205  Pac.  436.  On 
the  authority  ct  these  cases  the  petition  Is 
denied. 

RHAW,  O.  J.,  and  WILBUR,  SHTJRT- 
LEFF.  LAWLOR,  SLOANE,  and  LBNNON. 
JJ.,  concur* 


(189  C«l.  100) 

.RAMSAY  V.  RODGERS  «l  al.  (8.  P.  10220.) 
(Supreme  Court  (rf  California.  June  8,  1922.) 

1.  Appeal  and  omr  «=S963I— Motlen  to  dis- 
mis*  appeal  ienlait,  wbei^  elerfc's  typewrit- 
ten oopy  of  Judgment  roll  had  been  IHed. 

Where  appellant  had  filed  the  derk'g  type- 
written copy  of  the  judgment  roll,  a  motion  to 
dismias  the  appeal  was  denied,  since,  under 
Code  Civ.  Proc.  960,  063,  a  clerk's  certificate 
Is  ordinarily  a  sufficient  authentication,  snd,  as 
printing  of  the  record  la  not  necessary  under 
section  953c,  where  prepared  under  section 
953a,  as  ameuded  in  1916,  and  the  latter  sec- 
tion, in  providing  that  a  transcript  of  the  pro- 
ceedings made  by  the  official  reporter  and  au- 
thenticated by  the  trial  Judge  becomes  a  portion 
of  the  Jndgmcnt  roll,  requires  only  the  jHroceed- 
ing  at  the  trial  to  be  so  authenticated  aud  pre- 
pared. 

2,  Appeal  and  error  «b9672  —  Jadflment  roll 
hold  tnffiolent  raeertf  for  review. 

The  Judgment  roll  slone  is  a  suffldent  rec- 
ord for  tbe  review  (rf  sll  rulings  iriiidi  appear 
thereon  and  of  tiie  sufficiency  of  the  pleaiUnga 
and  findings  to  support  tlw  Judgment 

In  Bank. 

Aiqteti  from  Superior  Gonrt,  City  and 
County  of  San  Frandsco;  B.  P.  Shortall, 

Judge, 
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Action  bT  T.  H.  Ramsay  against  Gllzatietli 
A.  Rodgere  and  others.  Judgment  for  plaln- 
tlfl,  and  defendants  appeal.  On  motion  to 
dismiss  appeal.    Motion  denied. 

John  B.  Bennett,  of  San  Francisco,  for  ap- 
pellants. 

Creed,  Jones  &  DaU,  of  San  Francisco,  for 
nqrandent. 

SHAW.  C.  J,  The  respondent  moves  to 
dismiss  the  appeal  on  the  ground  that  no 
transcript,  prepared  and  authenticated  as 
required  by  law,  has  been  filed  within  the 
time  allowed  by  the  rules  of  this  court. 

[t]  Prior  to  the  filing  of  the  notice  of  mo- 
tion to  dismiss  the  appeal,  the  app^ants 
bad  procured  from  the  clerk  of  the  superior 
court  and  had  filed  In  this  court  a  transcript 
of  the  papers  Included  In  the  judgment  roll, 
duly  certified  by  the  clerk  of  said  superior 
court  We  are  of  the  opinion  that,  under  the 
rules  of  court  and  the  law  as  they  now  ex- 
ist, this  Is  a  sofSclent  compliance  with  the 
law  and  with  our  rules.  Section  950  of  the 
Code  of  ClvU  Procedure  provides  that,  on  ap- 
peal from  a  final  Judgment,  the  appellant 
must  famish  the  court  with  a  copy  of  the  no- 
tice of  appeal,  the  judgment  roll,  and  any 
bill  of  exceptions  upon  which  he  relies.  Sec- 
tion 953  provides  that  the  copies  provided 
for  la  section  950  must  be  certified  to  be  cor- 
rect by  the  clerk  or  the  attorneys.  A  certifi- 
cate of  the  clerk  is  therefore  a  sufficient  au- 
thentication. Our  rules  require  the  printing 
of  the  judgment  roll,  except  when  It  Is  pre- 
pared under  section  ^3a.  Section  953a,  as 
ameDded  in  1915,  provides  that  any  person 
desiring  to  appeal  from  any  Judgment  may, 
in  Hen  of  a  bill  of  exceptions  "or  for  the 
purpose  of  presenting  a  record  on  appeal 
trom  any  ai^ealable  judgment  or  order,  or 
for  the  purpose  of  having  reviewed  any  mat- 
ter or  order  reviewable  on  appeal  from  final 
jodgment,"  procure  a  transcript  of  the  pro- 
ceedings bad  at  the  trial,  to  be  made  up  by 
the  official  r^torter,  and  to  be  settled  and 
aatbentlcated  by  the  judge  of  the  superior 
court,  and  that,  when  so  settled  and  allowed, 
ioch  transcript  shall  "become  a  portion  of 
the  judgment  roll."  The  portions  of  the  sec- 
tion first  quoted  authorizes  a  record  under 
the  iffovlslons  of  section  953a  for  the  pur- 
pose of  presenting  an  appeal  from  the  Jui^' 
ment. 

[2]  The  judgment  roll  alone  is  a  saffldent 
ncord  for  the  review  of  all  rolings  which 
a^ear  tbere<ni  and  ot  the  snffldency  of  the 
pteadlngB  and  findings  to  support  the  judg- 
ment Sed:Ion'  058c  provides  that,'  on  ap- 
peals from  judgments.  If  the  appellant  avails 
Unuelf  of  the  provirions  of  section  903a,  the 
derk,  wltbln  10  days  after  tbB  preparation 
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of  the  record,  must  transmit  It  to  the  court 
to  which  the  appeal  is  taken,  and  that  no 
transcript  thereof  need  be  printed.  It  win  be 
observed  that  section  953a  does  not  require 
the  judge  of  the  superior  court  to  settle  and 
certify  the  judgment  roll,  nor  does  It  require 
the  official  reporter  to  make  a  typewritten 
record  thereof.  In  pursuance  of  the  notice  to 
be  given  thereunder.  His  transcript  Includes 
only  the  testimony  offered  or  taken,  evidence 
offered  or  received,  and  the  rulings  and  other 
proceedings  on  the  trial,  but  does  not  Include 
the  pleadings,  finding,  or  Judgment  The 
preparation  and  certification  of  those  docn* 
ments  are  not  provided  for,  but  are  to  be  pre- 
pared  In  accordance  with  section  000  and  cer^ 
tlfied  in  accordance  with  section  OSS.  Sec- 
tion 063c,  however,  provides  that,  on  appeals 
from  judgments  and  other  aroealable  orders, 
when  the  record  is  pr^nred  under  section 
963a,  it  must  be  filed  and  need  -not  be 
printed. 

In  the  present  case  the^  appellants  proceed- 
ed under  section  053a,  bat  failed  to  procure 
a  reporter's  transcript,  and  succeeded  onlj 
In  getting  the  clerk's  transcript  of  the  judg- 
ment rolL  Formerly,  under  section  053a  be- 
fore it  was  amended  so  as  to  Indnde  the  pas- 
sage first  above  quoted,  it  bad  be&i  decided 
that  a  judgment  roll  alone  could  not,  nnder 
our  rule,  be  presented  In  QrpewrlUng.  Har^ 
pold  V.  Slocum,  168  Gal.  864,  143  Pac.  600; 
Laplque  t.  Plummer,  38Gal.  App.  317, 16S  P%c. 
56.  We  think  that,  by  fair  Intendment,  the 
Code  as  it  now  stands  allows  the  filing  of  a 
typewritten  transcript  of  the  Judgment  in 
cases  where  an  attempt  has  been  made  to  pro- 
ceed under  section  063a  and  the  appellant  has 
failed  to  procure  the  reporter's  transcript  of 
the  proceedings  and  evidence  at  the  trial,  and 
that  the  former  declslcms  do  not  apidy  to  the 
present  rules  and  statntfc  Such  has  beoi 
the  consistoit  practice  ever  since  the  unend- 
ment  of  section  953a  In  lOlS.  The  point  was 
expressly  so  decided  by  this  court  in  denying 
a  petition  for  rehearing  after  the  decision  of 
the  District  Court  of  Appeal  In  McKInnell  v. 
Hansen,  84  CaL  App.  76.  81.  167  Pac.  887. 
wh»e  we  held  that,  under  rale  VII,  subdivi- 
sioa  2,  an  ai^wal  on  the  Judgmmt  roll,  pre- 
pared under  section  053a,  may  be  presented 
oa  a  typewritten  transcript  See,  also,  Beck- 
ett T.  Stuart,  35  Cal.  App.  707. 171  Pac  107. 

The  filing  ot  the  typewrlttm  record  In  the 
present  (»se,  prior  to  the  giving  of  ttie  notice 
to  dismiss  the  appeal,  ronoves  the  ground 
up<ai  whidi  the  notice  to  dismiss  is  founded. 

The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:  LAWLOR,  J.;  LENNON,  J.; 
SLOANB,  J,;  SHUBTLEPF,  J,;  WIIiBUR, 
J.;  WASTB,  J. 
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PEOPLE  V.  SMITH.    (Cr.  2404.) 

(Sapreme  Court  of  California.   May  26,  1922.) 

1.  Witnesses  «=3405<2)— Denial  by  defendant 
he  had  been  employed  at  oard  dealer  held  col- 
lateral In  prosecution  for  causing  dellnquenoy. 

Id  a  prosecution  for  causing  delinquenc;  of 
a  minor  by  deallDg  cards  to  him  in  a  gambling 
game,  the  queitioD,  asked  defendant  on  crose- 
exemination,  whetiier  be  had  previously  been 
employed  a«  a  card  dealer  by  the  same  dab, 
while  it  was  at  a  different  location,  related  to 
a  matter  which  the  prosecutioii  conid  not  prove 
as  original  evidence,  so  that  it  was  error  to 
permit  the  prosecution  to  contradict  defendant's 
denial. 

2.  Crinlaal  law  ^1 186(4)— Immaterial  evt- 
deiioe  admitted  to  Impeach  defendant  held  not 
prejudicial;  "miscarriage  of  Justice." 

Where  defendant  admitted  he  bad  followed 
pmbling  for  livelihood,  and  had  dealt  black  jack 
m  another  state,  but"  denied  dealing  to  a  minor, 
error  in  permittiDg  the  state  to  contradict  his 
denial  that  he  bad  been  employed  as  a  black 
jack  dealer  by  the  same  club  at  a  different  loca- 
tion was  not  BO  prejudicial  that  an  affirmance 
of  the  conviction  would  result  in  a  miscarriage 
of  initice,  within  Pen.  Code,  «  WO.  12S8,  1404, 
and  Const,  art.  6,  |  4%. 

3.  Criminal  law  «»i  172(6)— Witnesses  «=> 
248(2)— Instruction  on  alibi  held  not  required 
by  evidence,  so  that  error  therein  was  harm- 
less; answer  held  not  responsive  to  question. 

Where  the  only  evidence  to  support  an  alibi 
was  defendant's  statement,  in  answer  to  a  ques- 
tion whether  he  dealt  black  jack  to  the  prose- 
cuting witness  on  the  date  in  question,  that  he 
never  dealt  black  jack  in  the  house,  which  was 
not  reeponaiTe  to  the  question,  there  was  no 
evidence  to  show  alibi,  so  that  error  in  an  fn- 
Btruction  pautioning  the  jury  against  a  fabri- 
cated defense  of  alibi  was  not  prejudicial. 

4.  Criminal  law  «s3l  186(4)— Mistake  In  com- 
mitment as  to  name  of  minor,  whoso  deHn- 
qucncy  was  oaased  Is  norely  clerloal. 

Where  defendant  was  charged  with  contrib- 
uting to  the  delinquency  of  James  E.  Edmonds, 
the  fact  that  the  order  of  commitment  or  pre- 
liminary examination  gave  the  name  of  the 
minor  as  James  E.  Edwards,  was  purely  a  cler- 
ical error,  insufficient  to  juistify  a  reversal  on 
the  ground  that  the  information  did  not  charge 
the  offense  set  out  in  the  order  of  commitment, 
as  required  by  Pen.  Code.  IS  809,  872. 

8.  Criminal  law  «s»l  170(2)— Exolnlon  of 
ilmony  witness  had  beoo  mistaken  In  Meitl- 
flcatlofl  of  another  as  assoelatod  With  do- 
fondant  held  not  projodlolal. 

In  a  prosecution  for  contributing  to  juve- 
nile delinquency,  where  the  minor  had  identified 
defendant  as  one  who  dealt  cards  to  him  in 
gambling  game,  the  exclusion  of  evidence,  of- 
fered by  defendant,  that  the  minor  had  identi- 
fied as  a  participant  in  the  game  another'  who 
was  not  in  the  city  at  the  time  was  not  preju- 
dicial to  accused,  where  the  minor  was  asked 
at  the  trial  of  accused  whether  he  bad  seen  that 
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other  at  tba  place  in  qnesUon,  and  had  replied 
that  he  did  not  anpjKMe  so,  beeanse  the  other 
had  been  acquitted  of  ever  having  been  there. 

6.  Criminal  law  ^=9692— Erroneous  admission 
of  conolusioa  of  witness  held  waived  by  fail- 
ure to  cross-examine  thereoa. 

Error  in  permitting  a  witness  for  the  pros- 
ecution to  state  his  conclusion  that  detectives 
who  shadowed  him  were  employed  by  defendant, 
over  defendant^B  objection,  was  waived,  where 
the  court,  in  admitting  the  evidence,  suggested 
that  defendant  could  cross-examine  the  witness 
as  to  the  basis  for  the  conclusion,  and  defend- 
ant failed  to  act  on  the  court's  suggestion. 

7.  Criminal  law  ®=>l  169(2)— Admission  of  evU 
doBOO  that  place  In  whioh  defendant  was  en- 
ployed  was  gambling  hense  held  not  prejudi- 
cial. 

The  admission  of  evidence  that  the  club  is 
which  defendant  was  employed  had  the  reputa- 
tion of  being  a  gambling  house,  if  erroneous, 

was  not  prejudicial  to  accused,  where  the  pros- 
ecuting witness  testified  be  was  directed  to  that 
club  by  a  taxi  driver,  from  whom  he  inquired 
where  he  could  find  a  game,  and  was  admitted 
without  identification  and  without  a  membership 
card,  and  defendant  admitted  he  had  formerly 
been  employed  by  and  was  a  frequenter  of  the 
dub,  so  that  he  must  have  had  knowledge  of 
its  character. 

8.  Infante  ®=>20— Evldenoe  In  prosecution  for 
contributing  to  delinquency  heid  admissible  to 
show  knowledge  of  character  of  olub  wkorola 
minor  was  allowed  to  gamble. 

In  a  prosecution  for  contributing  to  juvenile 
delinquency  by  dealing  cards  to  a  minor  in  a 
gambling  game,  evidence  that  the  club  by  which 
defendant  was  employed  bad  been  raided  by  the 
pi^ce  as  a  gambling  house,  while  it  was  main- 
tained at  another  tocation.  was  competent  to 
show  defendant's  knowledge  of  the  character 
of  the  dub,  which  was  the  same  organization, 
notwithstanding  the  ctiange  of  location. 

9.  Infants  «=»20— Evidence  held  to  sustain 
verdict  finding  defeadant  oontribBted  to  tfe- 
ilnquoBcy  of  minor. 

In  a  prosecution  for  contribution  to  the  de- 
linquency of  a  minor,  evidence  that  defendant 
deaJt  cards  and  sold  chiiw  to  the  minor  in  a 
gambling  game,  and  talked  with  him  during  the 
game,  though  be  did  not  ask  the  minor  to  play 
or  gamble,  is  sufficient  to  sustain  a  conviction, 
notwithstanding  an  instruction  to  find  defend- 
ant not  guilty  if  the  minor  went  on  the  premises 
without  inducement  or  persuasion  by  defendant 
and  engaged  in  ^gambling  there. 

10.  Criminal  law  «:s»36I(3)— Evidence  of  d«- 
fendaat's  preparations  to  entrap  proseontlni 
witness  la  attempting  to  bribe  held  land- 
misslble. 

Where  prosecuting  witness  bad  visited  the 
defendant  on  several  occasions  before  the  trial, 
and  daimed  defendant  was  attempting  to  bribo 
him  to  leave  the  jurisdiction,  while  defendant 
daimed  the  witness  was  attempting  to  extort 
blackmail,  evidence  that  on  one  occasion,  when 
the  witness  was  expected  at  defendant*a  home, 
defendant  had  photographers  present  to  tak* 
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pictarea  showing  tbe  witness  entering  the  hoQse 
and  leaving  it,  and  also  had  a  detective  and 
stenographer  to  report  the  conversatioa,  though 
it  would  have  shown  defendant's  snspicion  of 
the  witness*  porpose,  had  no  bearing  on  the 
witness'  frams  *A  mind,  and  was  proparlr  ex- 
duded. 

(I.  iBfants       1 2— Provision  of  Javenlls  Court 
Law,  making  It  a  misdemeanor  to  contribute 
to  delinquency,  Is  oonstttutlonal. 
The  provision  of  Juvenile  Court  Law,  {  21, 
making  it  a  misdemeaDor  to  commit  any  act 
which  causes  or  tends  to  cause  a  minor  to  be- 
come ancb  «  peraoq  as  to  described  in  aection 

I.  sabd.  U,  of  the  act,  to  constitattonaL 

In  BantE. 

Appeal  b«m  Superior  Court,  (^ty  and 
County  of  San  Frandsoo;  Harold  Louder- 
back,  Judge. 

Samael  Smith  was  convicted  of  causing  a 
minor  to  perform  an  act  or  follow  a  course 
of  conduct  which  would  tend  to  cause  him  to 
become  a  deUnqueDt,  and  be  appeals.  Af- 
firmed. 

Frank  J.  Hurptay,  of  San  rrandsco*  for 
appellant 

C.  S.  Webb,  Atty.  Gen.,  and  John  H.  Bior- 
dan,  D^aty  Att^.  Gen.,  for  the  Peo^e. 

LAWLOB,  J,  The  defendant,  Samuel 
Smith,  appeals  from  a  Judgment  of  convlc- 
tiOD  of  a  mlsdemeanon-  triable  in  tbe  superior 
court,  in  having  violated  section  21  of  the 
JuvenUe  Court  Law  (StaU.  1915,  p.  1225). 
to  the  effect  that  any  ooe  who  shall  commit 
any  act  which  causes  or  tends  to  cause  any 
minor  under  the  age  of  21  years,  among  oth- 
er things,  to  become  such  a  person  as  is  de- 
scribed In  subdivision  11  of  section  1  of  said 
act,  or  any  person  who  by  any  act,  threat, 
comcuiDd,  or  persuasion  induces  or  endeavors 
to  induce  any  such  minor  to  perform  any  act, 
to  follow  any  course  of  conduct,  or  to  so  live 
as  would  cause  or  tend  to  cause  him  to  be- 
come or  remain  a  person  coming  within  the 
provisions,  among  others,  of  said  subdivision 

II,  shall  be  guilty  of  such  a  misdemeanor. 
Appellant  was  charged  by  information  with 

the  violation  of  this  statute,  in  that  he  in- 
duced, persuaded,  and  encouraged  James  B. 
Edmonds,  then  of  the  age  of  16  years,  to 
frequent  a  public  gambling  house,  to  wit, 
the  Tblrty-Tbird  Assembly  District  Club,  at 
^  Turk  street.  In  the  city  and  county  of 
San  Francisco,  and  tbere  engage  la  the  play- 
ing of  cards  and  other  games  of  chance  for 
money.  It  was  alleged  these  acts  of  appel- 
lant tended  to  and  did  encourage  Edmonds 
to  become  such  a  person  as  is  described  in 
subdivision  11  of  section  1  of  the  Juvenile 
Court  Law,  to  wli,  a  person  under  the  age 
of  21  years,  who  Is  leading,  or  Is  In  danger 
of  leading,  an  \iX%  dissolute,  and  Immoral 


It  appears  that  Edmonds,  whose  home  was 
in  New,  Orleans,  left  that  city  and  came  to 
San  Francisco,  unaccompanied  by  and  with- 
out the  consent  of  his  parents.  His  first 
visit  to  the  Thirty-Third  Assembly  District 
Club  was  on  the  night  of  October  28,  1920; 
he  having  been  directed  there  by  a  taxicab 
drlvCT.  He  was  admitted  to  the  club  after 
he  told  the  doorkeeper  he  was  22  years  old. 
Edmonds  testified  that  on  the  occasion  of  hia 
flrst  visit  appellant,  who  was  a  member  of 
tbe  dub,  was  present,  but  that  no  conrersa- 
tlon  passed  between  them.  The  two  succeed- 
ing nights  Edmonds  again  visited  the  club, 
and,  according  to  his  testimony,  a^)ellant 
was  dealing  black  jack  there  on  both  those 
nights,  in  whidt  games  Edmonds  played, 
and  during  whldi  he  talked  to  appelant 
Edmonds  also  returned  to  the  dub  on  the 
nights  <ft  Octoba  SO  and  Norembo'  1,  but 
did  not  remember  seeing  appellant  on  those 
visits.  He  twtlfled  that  be  ]>layed  cards  on 
each  of  the  five  nights,  and  that  he  lost  in 
all  BomethlDg  over  fTOO.  Appellant  denied 
he  was  employed  by  the  Thirty-Third  Assem- 
bly District  Club  at  the  times  Edmonds  vis- 
ited It,  and  that  be  ever  dealt  black  Jack 
at  32  Turk  street 

1.  We  shall  first  consider  appdlant's  ccm- 
tentton  that  the  court  erred  in  allowing  him, 
after  he  had  testified  In  his  own  behalf,  to 
be  Impeached  by  another  witness  concerning 
asserted  collateral  matter  brought  out  on 
cross-examinatl<m.  We  quote  from  aK>el- 
lant's  testimony  on  his  direct  examination: 

"Q.  Have  you  ever  been  employed  in  a  place 
where  they  played  cards  for  money?  A.  I 
have.  Q.  Where?  A.  In  Nevada—different 
states.  Q.  Have  you  ever  been  employed  in 
San  Frandsco?  A.  In  dubrooma  here;  yes, 
sir.  Q.  Where?  A.  220  Ellis  street  [the  for- 
mer location  of  the  Thirty-Third  Assembly 
District  Club]." 

On  cross-examination  he  testified: 

"Q.  Isn't  it  a  fact  that  you  dealt  black  Jack 

In  the  Thirty-Third  Assembly  District  Club 
when  it  was  located  at  325  BUis  street?  A. 
225  Ellis?  Q,  When  it  was  on  Ellis  street? 
A.  No,  sir,  •  •  •  Q.  And  you  now  say  un- 
der oath,  Mr.  Smith,  that  while  you  were  work- 
ing for  the  Thirty-Third  Assembly  District 
Club,  when  It  was  located  on  Ellis  street,  that 
you  did  not  deal  black  Jack?  A.  No  sir.  •  •  • 
Q.  How  long  previous  to  July  of  1920  [when  it 
moved  to  32  Turk  street]  bad  it  been  that  yon 
were  employed  by  thto  Tbirty-TbIrd  Assembly 
District  Club?   A.  Possibly  two  years." 

None  of  this  testimony  was  objected  bo. 
Tbe  following  testimony  was  given  in  rebut- 
tal by  J<^  C  Miles,  a  police  officer: 

"Where  did  yon  first  see  him  [appellant]? 
A.  225  Ellis  street  Q.  When?  A.  Oh,  vari- 
ous times,  and  often  between  1917  and  1918. 
*  *  *  Q.  Do  yon  know  what  hu  occupation 
was  there?    A.  Why  that  at.  a  card  dealer. 


•For  other  oasM  see  nme  topic  sad  B:BT-NUlCBBIt  In  all  Ker-Niwibered  Digests  aad  ladaxes 


Digitized  by  Google 


?20 


207  PACIFIC 


REPORTER 


(CbL 


*  *  *  Q.  What  kind  of  a  game  waa  be  deal- 
ing? 

"Mr.  Murphy:  I  will  object  to  that  opon  the 
ground  it  is  calling  for  impeacbing  testimony 
upon  a  collateral  matter. 

"The  Court:  I  will  allow  the  qneation.  A. 
I  have  seen  him  dealing  California  atad  poker 
and  black  jack;  that  ia  all." 

The  court  had  preriously  stated  Id  regard 
to  the  admissloa  of  the  ImpeactalDg  tesCI- 
mony: 

"I  am  willing  to  have  this  go  in.  provided, 
first,  that  it  is  on  the  matter  of  occupation, 
and  that  the  witness  knows  that  it  is  on  tiie 
matter  of  occupation." 

In  Pe<vle  t.  Chin  Mock  Sow,  51  Cal. 
697,  600,  It  was  said: 

"It  ia  a  well-settled  rule  that  a  witness  can- 
not be  cross-examined  as  to  any  fact  whidi  is 
collateral  and  IrrelevaDt  to  the  issue,  merely 
for  the  purpose  of  contradicting  bim  by  other 
erldence,  if  be  should  deny  it,  thereby  to  dis- 
credit his  testimony.  And  if  a  question  is  put 
to  a  witness  on  cross-examination  which  ia  col' 
lateral  or  irrelevant  to  the  issue,  his  answer 
cannot  be  contradicted  by  the  party  who  asked 
him  the  qnesUon;  bat  it  la  conclusive  against 
him.  Bat  when  the  question  asked  on  cross- 
•xamination  calls  for  a  response  In  respect  to 
a  matter  wbidi  the  party  asking  the  question 
would  have  a  right  to  prove  aa  an  independent 
fact,  the  rale  doea  not  apply." 

See,  also,  People  t.  Dye^  76  OaL  108»  18 
Pac  537. 

[1]  It  was  held  In  People  v.  NUes,  44  Mich. 
606,  7  N.  W.  192,  that,  onCTplalned,  testimony 
concerning  the  occupations  of  a  defendant 
In  a  criminal  case  waa  Irrelevant.  In  State 
T.  Blassengame,  132  La.  250,  61  South.  219, 
the  court  held  that  the  circumstances  of  a 
case  might  make  such  evidence  relevant. 
It  Is  true  that  counsel  for  appellant,  In  the 
case  at  bar,  brought  up  the  subject  of  ap- 
pellant's occupations,  evidently  to  present 
him  In  the  most  favorable  light  before  the 
Jury.  In  his  c^tening  statement  be  had  said 
he  would  show  appellant  had  been  engaged 
in  many  occupations — "all  ordinarily  refer- 
red to  as  legitimate  bard  work,  and  that  he 
has  also  engaged  In  playing  cards,  following 
an  injury,  after  which  he  has  spent  much 
of  his  time  as  a  card  player,"  and  that  "be 
was  not  employed  at  any  time  In  the  Thirty- 
Third  Assembly  District  Club."  Since  appel- 
lant brought  up  the  subject  of  his  occupa- 
UoDS,  and  testified  on  direct  examination 
that  he  bad  been  employed  at  225  Ellis  street, 
it  was  ijftopet  on  cross-examination  to  ques- 
tion him  as  to  tbe  nature  of  sncb  employ- 
ment In  fact,  this  was  not  objected  to.  But 
It  doea  not  follow  that  eadb  evidence  was 
relevant,  and  not  coUateraL  It  has  not 
beoi  made  to  appear  that  the  testimony  as 
to  Us  past  occupaticms  was  relevant  to  the 
main  issue,  or  was  such  a.  matter  as  tbe  pros- 
ecution might  have  proved  as  an  Independent 


fact  as  a  part  of  Its  case  In  chtet  In  our 
opinion,  evidence  that  appellant,  two  years 
before  tbe  commlsfrton  of  the  crime  in  ques- 
tion, was  employed  as  a  blade  Jack  dealer, 
even  by  the  same  employer,  was  but  proof 
of  a  prior  wrongful  act,'  unconnected  with 
tbe  crime  charged.  Sudk  evidence  would 
ordinarily  not  .be  relevant  (Jones  on  Evi- 
dence^ voL  1,  S  143),  nor  a  proper  subject  ot 
impeachment  (Steen  v.  Santa  Clara  Valley, 
etc,  Co.,  134  CaL  355,  68  Pac  321),  and  It 
has  not  beoi  shown  to  be  relevant  to  any  la- 
sue  in  this  case  The  niltng  waa  thocfore 
erroneous.  ■ 

[2]  It  remains  for  us  to  consider  whether 
an  affirmance- of  the  Jadgment,  In  view  of 
this  wror,  would  result  In  a  miscarriage  of 
Justice.  An  examination  of  the  record  sat- 
isfies us  that  the  verdict  was  not  affected 
by  this  rulii^  It  la  plain  from  tbB  evidence 
that  the  Jury  believed  Edmonds  told  the 
truth  when  he  testified  as  to  appellant's  con- 
nection with  two  ot  the  games  In  whldi  he 
participated,  and  also  that  such  conduct  on 
the  part  of  appellant  constituted  a  violatlfni 
of  tbe  'statute.  Appellant  admitted  that  he 
had  followed  gambling  for  a  livelihood,  that 
he  had  dealt  blac^  Jack,  denying,  however, 
that  he  had  done  so  In  this  state.  It  must 
be  assumed,  from  the  evidence  as  a  whole 
and  the  adverse  verdict,  that  the  Jury  did 
not  accept  this  qualification,  but  believed 
from  alt  the  circumstances  that  he  dealt 
black  jack  for  the  Thirty-Third  Assembly 
District  Club,  and  that  he  did  so  on  the 
occasions  testified  to  by  Edmonds.  Appel- 
lant's testimony  was  In  direct  conflict  with 
that  of  Edmonds,  and  when  It  is  considered 
that  the  latter's  testimony  was  vigorously  at- 
tacked from  every  angle,  and  that  no  effort 
was  spared  to  Impeach  It,  It  cannot  reason- 
ably be  concluded  that  the  Itaa  ot  Impeadh- 
ing  testimony  prejudicially  affected  the  Jury 
on  the  point  whether  appellant  dealt  black 
Jack  at  32  Turk  street  when  Edmonds  was 
present.  Pen.  Code,  |S  960, 1268, 1404;  Const 
S  4%,  art  6, 

[3]  2.  Appellant's  next  claim  Is  that  the 
court  erred  in  giving  the  following  Instruc- 
tion on  the  SQbJeet  of  alibi : 

"Tbe  defendant  could  not  have  been  In  two 
places  at  the  same  time,  and  in  this  contraAe- 
tion  of  witnesses  the  jury  have  to  determine  for 
themselves  where  lies  the  truth.  In  so  Judging 
they  win  take  Into  consideratlmi  tbe  appearance 
and  apparent  candor  and  fairness  of  the  respec- 
tive witnesses,  tbe  probability  of  their  state- 
ments, its  coincidence  with  other  facts  or  fea- 
tores  of  the  case  which  they  may  deem  estab- 
liahsd,  and,  generally,  those  roles  of  ordinary 
experience  and  general  observation  by  which  in- 
telligent men  decide  as  to  controverted  propo- 
sitions of  fact.  Tbe  effect  of  an  alibi,  when  es- 
tablished, is  like  that  of  any  other  conclusive 
fact  presented  In  a  case,  showing,  as  it  does, 
that  the  party  asserting  it  could  not  have  been 
present  at  the  time  ot  the  commis^on  sit  the 
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crime  afleged  in  the  Indictment,  and  therefore  590.  70  Pac.  660; 
did  Dot  participate  in  it— is,  wfaen  credited,  a 
defense  of  the  most  concloBlTe  and  satisfactory 
character. 

"The  fact,  however,  which  experience  has 
shown,  that  an  aUU  as  a  defense  ia  capable  of 
being,  and  has  been  occaaionally,  •aceeasfully 
fabricated;  that,  even  when  wholly  falae,  its 
detection  may  be  a  matter  of  very  great  diffi- 
culty; and  that  the  temptation  to  resort  to  this 
IS  a  spnrioos  defense  may  be  very  great,  espe- 
daBy  in  cases  of  importance — these  are  consid- 
erationi  attendant  apon  this  defense  which  call 
for  some  apedal  suggestions  upon  the  part  of 
the  court. 

'These  are  that,  while  you  are  not  to  hesi- 
tate at  ^rint  this  ai  a  defense  fall  weight^ 
that  Gondoaire  effect  to  which,  when  estab- 
Hshed,  it  ii  Jostly  entitled,  either  as  entirely 
■atii^ring  yon  of  the  innocence  of  the  defend- 
ant, or  as  creating  a  reasonable  doubt,  which 
entitles  the  defendant  to  an  acquittal— still  you 
are  to  scrntinize  the  testimony  offered  in  the 
rapport  of  an  alibi  with  care,  that  yon  may  be 
satisfied  that  a  fabricated  defense  ia  not  being 
iDpoaed  upon  you." 
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Tbla  instmctlon,  although  the  same  aa  that 
anproved  in  People  t.  Lee  Gam,  69  Cal. 

11  Pac.  183,  was  disapproved  in  People 
7.  Lerine,  85  CaL  39,  22  Pac.  969,  24  Pac. 
631,  and  People  t.  Lattlmore,  86  Cal.  403,  24 
Pac.  1091,  and  in  People  v.  Roberts,  122  Cal. 
377,  55  Pac.  137,  a  similar  instruction  was 
held  to  be  reverBlble  error,  tipon  the  grounds 
that  It  constituted  a  charge  upon  the  weight 
of  the  evidence,  and  that  it  cast  the  burden 
of  proof  upon  the  defendant.  However,  we 
are  of  the  opinion  that  the  state  of  the  evi- 
dence hi  the  case  at  bar  renders  the  error 
harmless.   Appellant  correctly  states  that — 

It  must  be  rememtiered  that  the  appellant 
was  the  only  witness  who  testified  as  to  the 
■fiU  tn  this  east." 

An  examination  of  the  transcript  shows 
that,  although  he  did  state  he  had  never  seen 
Edmonds  prior  to  bis  arrest,  his  only  testi- 
mony approaching  the  subject  of  alibi  was 
88  follows: 

"Q.  From  the  20th  day  of  October  to  the  2d 
day  of  November,  were  you  employed  at  the 
Thir^-Third  Assembly  District  Club?  A.  I 
was  not  Q.  Were  yon  there,  on  any  of  those 
days  above  mentioned,  inckuuvet  deaang  HMK 
jack?  A.  I  never  dealt  Uaelc  Ja^  fai  the 
hoase." 

The  answer  given  Is  not  responsive  to  the 
question,  and  does  not  tend  to  show  whether 
appellant  was  or  was  not  present  at  the  time 
tad  place  of  ttie  alleged  eommlssloit  of  the 
crime.  Hie  Instnictton  was  tberef  ore  not  ap- 
plicable, and  hence  appelant  waM  not  preju- 
diced thereby.  Feoide  v.  Walah.  48  CaL  447. 

[4]  8.  Appelant  aaAffM  error  to  the  rvfnaai 
<tf  Oi»  trial  court  to  aet  aside  tlie  tii£omiatl(»i 
on  the  ground  that  it  did  not  dutife  Uw  of- 
fense a^otrt  in  Om  order  of  c<»nmitment.  Fm. 
Cod«hH80D,813t  People  r.  Lee  Look,  U7  Gal. 


People  V.  Noglrl,  142  CaL 
596,  76  Pac.  490;  People  v.  Parker,  91  OaL 
91,  27  Pac.  S37.  The  complaint  was  filed  and 
the  preliminary  examination  conducted  in 
the  Juvenile  department  of  the  superior  court, 
and  diarged  an  offense  of  contributing  to 
the  delinquency  of  James  E.  Eldmonds.  The 
order  of  commitment  gave  the  name  of  the 
minor  as  James  E.  Edwards,  and  the  In- 
formation as  James  E.  Edmonds.  At  the  ar- 
raignment, on  December.  12,  1920,  appellant 
moved  to  set  aside  the  Information,  and  the 
heating  was  continued  until  December  21; 
the  court  directing  the  district  attorney  to 
procure  an  amendment  of  the  wder  of  com- 
mitment. On  December  20,  the  committing 
magistrate,  by  a  minute  order,  amended  the 
order  of  commitment  to  conform  to  the  infor- 
mation as  to  the  name  of  the  minor,  reciting 
that  tbe  discrepancy  was  due  to  a  cltfical 
error.  The  amended  order  was  presented  to 
and  filed  in  the  trial  court,  which,  on  Decm- 
ber  21, 1920.  denied  appellant's  mottcm  to  dis- 
miss the  Information.  It  la  not  necessary  to 
determine  wheth»  this  mode  of  correcting  a 
purely  derical  oror  Is  regular  or  not.  The 
mistake  was  one  ot  those  defects  or  errors 
In  pleading  wtaidi  are  declared  to  .be  Insuf- 
fldoit  to  Justify  a  reversal  ot  a  nev  trial  by 
the  sections  of  the  Constitntlon  and  tbe  Penal 
Code  already  referred  to. 

[I]  4.  The  next  cmtention  of  appellant  Is 
that  the  court  erred  In  refusing  to  permit  the 
defense  to  Introduce  evidence  tending  to 
prove  that  Xidmonds  was  mistakoi  in  his 
Identification  of  one  James  Toung,  who  gave 
the  name  of  James  Thomas,  at  tbe  prelUbl- 
nary  examination  of  Toung  for  the  same 
fense  as  that  <^rged  against  appelant 
Yovng  was  one  of  the  persons  Edmonds 
stated  to  bave  been  present  at  tbe  time  he 
visited  the  Hilrty-lliird  Assembly  District 
Club.  Upon  cross-examination  Edmcmds  was 
asked  the  following  question,  to  which  an  ob- 
jection was  sustained : 

"Q.  Is  it  not  a  fact  that  npon  the  preliminary 
examination  in  tbe  case  of  People  v.  Thomas 
you  identified  Thomas  as  one  of  the  partid- 
pants  in  tbe  game  in  which  you  daim  Smith  was 
(Icaling,  •  •  *  that  yon  also  identified  him 
as  the  man  that  yoi;  pointed  out  to  Mr.  Floyd 
on  the  night  of  November  %  192(^  and  Is  it  a 
fact  now  that  you  were  mistaken  as  to  your 
identification  of  Mr.  Thomas,  both  as  to  being 
a  partidpant  in  the  game  and  as  having  identi- 
fied him  to  Mr.  Vioyd  w  tbe  night  of  Novembw 
6,  1920?" 

James  Young,  testifying  In  bdialf  of  ap< 
pellant,  was  asked  on  direct  examlnatlMi : 

"Well,  did  James  B.  Edmonda  identify  yon 
as  a  person  who  was  present  at  the  Thirty- 
Third  District  Club  between  October  28  and 
November  1.  Ift20r* 

An  objeeticm  to  tbis  question  was  also 
swtaSned.  Tbe  district  atttnn^  objected, 
iqKm  a*  grounds  Oiat  It  was  incompetent. 
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immaterial.  Irrelevant,  and  not  proper  cross- 
examination,  and  that  the  Inquiry  was  going 
too  far  afleld ;  that,  If  the  testimony  were  al- 
lowed, the  prosecution  would  be  entitled  to 
bring  in  a  number  of  witnesses  to  testify 
that  Edmonds  had  identified  all  the  persons 
Inrolred  in  the  several  charges.  •  Counsel  for 
appellant  offered  to  prove  that — 

"Tbia  witness  [Edmonds],  in  a  hearing  before 
Judge  Blarasky,  in  the  case  of  People  v.  Thom- 
as, duirged  with  coDtributing  to  the  delinquency 
of  a  minor,  positively,  and  witboat  equivocation, 
identified  the  defendant  in  that  case,  Thomas, 
as  having  participated  in  the  very  games  in 
which  this  defendant  is  charged  with  having 
played,  and  we  will  thai  undertake  to  prove, 
and  do  now  andertalce  to  prove  that  this  wit- 
ness was  absolutely  wrong,  and  that  Thomas, 
the  man  whom  he  then  positively  identified,  was 
in  San  Diego  at  the  time  the  alleged  game  took 
place." 

Assuming  that  the  inquiry  should  have 
been  allowed,  it  cannot  be  held  the  rulings 
were  prejudicial.  The  following  testimony  of 
Edmonds  shows  that  he  did  not  insist  upon 
this  trial  that  Young  was  one  of  the  persons 
be  saw  at  the  Thirty-Third  Assembly  District 
Club: 

"Q.  Now,  I  will  ask  yon  if  you  know  a  man 
known  as  James  Thomas?    A.  I  do.    Q.  And 

where  did  yon  first  meet  him?  A.  I  first  saw 
him  in  the  preliminary  hearing  at  which  he 
was  tried,  Q.  Did  you  ever  see  him  in  the  Thir- 
ty-Third District  Club?  A.  I  don't  suppose  so; 
he  was  acquitted  of  ever  being  there." 

Moreover,  i^monds  was  subjected  to  a 
Marchii^  examtaiatloa  aa  to  the  correctness 
of  bis  id«itiflcation  of  appellant  The  ex- 
dnded  tertlmony  would  therefore  have  been 
but  additional  to  the  same  poiat 

[B]  5,  It  Is  Insisted  tbe  court  erred  in  per- 
mitting Edmonds  to  testify  on  redirect  ex- 
amination, over  tbe  objection  that  the  evi- 
dence WAS  Incompetent,  irrelevant,  and  not 
binding  on  appellant,  that  be  knew  that 
while  he  was  In  New  Orleans,  and  while  he 
was  on  his  way  to  San  Francisco  to  attend 
the  trial,  he  was  being  shadowed  by  detec- 
tives In  the  employ  of  appellant,  on  tbe 
ground  that — 

"There  was  no  evidence  in  the  case  to  show 
that  such  alleged  detectives  were  employed  by 
the  defendant,  or  that  the  defendant  had  any 
knowledge  of  such  employment.  Testimony  of 
this  character  has  always  been  held  to  be  in- 
admisBible"— citing  Peo^a  v.  Dixon,  04  Cal. 
250,  29  Fac.  604;  People  t.  Choy  Ah  Sing.  84 
OaL  270,  24  Pac.  879. 

It  was  developed  on  the  cross-examination 
of  Edmonds  that,  after  returning  from  New 
Orleans,  be  went  to  see  appellant's  counsel, 
and  also  that  he  had  telephoned  to  and  called 
on  app^ant,  and  the  latter  claimed  these 
ccnnmunicatlonB  were  bad  for  purposes  of 
blackmail.  Tbe  testimony  In  question  was 
offered  as  tending  to  explain  EUmonda'  mo- 
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tive  In  having  these  communications ;  It  be- 
ing asserted  by  coimsel  tor  the  people  that— 

"He  was  induced  to  go  and  see  them  by  this 
very  defendant  liimself,  for  the  purpose  of  in- 
ducing or  bribing  iiim  to  leave  th«  jurisdictiiHi 
of  this  eonrt  after  be  arrived."  ' 

It  may  be  conceded  that.  If  the  witness 
bad  any  knowledge  he  was  being  shadowed 
by  appellant's  agents,  he  should  have  been 
asked  to  state  the  facts  upon  which  he  based 
bis  knowledge,  rather  than  tbe  conclusion 
itself.  But  tbe  court.  In  admitting  the  testi- 
mony, said : 

"It  is  open  to  re -cross-examination  as.  to 
what  the  basis  of  his  knowledge  was,  as  to 
whether  it  was  such  knowledge  a»  to  jostify 
his  answer." 

As  the  Aet&iaa  did  not  cboose  to  act  upon 
the  suggestion  of  tbe  court,  we  cannot  bold. 
In  the  face  ot  the  judgment  of  conviction, 
that  the  witness  did  not  have  primary  knowl- 
edge of  the  fact.  Inaranndh  as  tbe  defense 
did  not  inquire  into  the  matter,  tbe  objefr 
tion  will  be  deemed  to  have  been  waived. 

[7]  6.  Appellant's  next  contention  la  that 
on  the  ground  it  was  hearsay,  the  court  erred 
in  admitting  evidence  to  the  effect  that,  at 
tbe  times  Edmonds  visited  the  Thirty-Third 
Assembly  District  Club,  the  place  had  the 
reputation  of  being  a  gambling  bouse.  Even 
conceding  this  ruling  to  have  been  errone- 
ous, appellant  could  not  have  been  preju- 
diced by  it  That  the  Thirty-Third  Assembly  I 
District  Club  was  a  public  gambling  plice  ' 
might  also  have  been  inferred  from  Edmonds 
testimony  that  be  was  first  directed  to  tbe 
place  by  a  taxlcab  driver,  when  be  asked  If 
the  latter  could  "show  me  where  there  was 
a  Uttle  game,"  and  that  he  was  admitted  to 
the  club  without  being  known  and  vrlthont 
a  membership  card.  In  any  event,  no  preju- 
dice could  have  resulted  from  tbe  admission 
of  the  testimony  In  question,  for  the  purpose 
of  showing  appellant's  knowledge  of  tbe 
character  of  the  premises,  for  according  to 
his  own  testimony  he  had  formerly  been  em- 
ployed by  and  was  a  frequenter  of  tbe  dnb. 

[8]  7.  It  Is  next  claimed  the  court  erred  in 
receiving  evidence  that  the  police  raided  the 
premises  at  225  Ellis  street,  the  former  loca- 
tion of  the  Thirty-Third  Assembly  District 
Club.  This  testimony  is  asserted  to  be  er- 
roneous on  the  grounds  that  it  was  inc«n- 
petent,  irrelevant,  immaterial,  not  proper 
cross-examination,  called  for  tbe  opinion  and 
conclusion  of  tbe  witness,  Impeadied  and  dis- 
graced aK«llant  in  tbe  eyea  of  tbe  jury,  and 
that  tbe  jury  mi^t  have  condnded  that,  in- 
asmuch as  appellant  bad  once  been  an  em- 
ployee in  a  gambling  club,  it  was  probaMe  he 
was  engaged  In  a  like  ^ployment  at  the 
time  of  the  alleged  commission  of  tbe  crlms 
for  whidi  he  is  now  being  prosecuted.  Be- 
fore the  questions  objected  to  were  propound- 
ed, appellant  had  testified,  without  obito- 
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tlon,  that  tbe  Thirty-Third  Assmbly  District 
Clab  was  the  same  one  that  had  been  located 
tt  225  KIUs  street,  and  that  he  had  worked 
In  the  club  at  that  location.  It  also  appears 
from  his  testimony  that  the  character  of  the 
club  had  not  materially  changed  since  tbe 
time  it  oGCQpled  225  Ellis  street  Thai  he 
testifled: 

"Q.  Don't  yoQ  kno'w,  as  a  matter  of  fact,  in 
1918,  wbOe  yoD  worked  there,  and  while  you 
were  in  the  place,  the  police  raided  it  as  a 
gambling  institution,  and  carted  everybody  off 
to  the  city  prison?   •   •  • 

"Mr.  ITRen:  I  jost  want  to  go  hito  this 
man's  knowledge  as  to  the  reputation  of  the 
place;  isn't  that  the  fact?  A.  I  was  there 
twice,  on  two  different  occasions,  when  the 
place  was  raided." 

An  objection  to  furtli»  erldoice  along  tlie 
same  line  was  sustained;  tbe  court  announc- 
ing that  the  point  was  BOffidently  ooTered 
by  the  testimony  under  review. 

There  was  no  mttr  In  the  admission  of  this 
eridence.  Although  boused  in  a  different 
location,  tbe  dub  was  the  same  one  In  which 
Edmonds  testifled  be  had  played  cards  for 
Tomey,  Appellantfs  knowledge  ot  tbe  char- 
acter  of  the  dub  was  relevant,  and  testimony 
that  be  knew  of  Its  diaracter  while  at  one 
location  tended  to  prove  that  he  knew  of  It 
while  at  anotbw. 

[I]  8.  It  is  Insisted  that  tbe  verdict  Is 
a^ilnst  law.  The  Jury  were  instructed  in  ef- 
fect that  If  they  found  that  E^dmonds  fre- 
quently and  without  any  Inducement,  persua- 
sion, or  oiCGUi^gemeDt  upon  appellant's  part, 
went  to  tlie  premises  described  In  tbe  In- 
formati<ni,  and  engaged  in  gambling,  tbey 
must  find  appellant  not  guilty,  and  also  that. 
If  they  found  "no  acta  proven  on  the  part 
of  defendant  which  would  induce"  Edmonds 
to  become  or  remain  addicted  to  the  habit 
of  gambling,  they  must  dnd  appellant  not 
guilty.  It  la  argued  that,  as  Edmonds  testi- 
fied th&t  appellant  never  asked  him  to  play 
or  gamUe,  it  was  tbe  duty  of  the  jury  under 
the  above  Instructions  to  return  a  verdict  of 
not  guilty.  However,  from  the  record  as  a 
whole,  and  iMrtleularly  from  Edmonds'  testi- 
mony that  when  be  played  black  Jack  be 
bought  cbips  from  appellant  to  bet  on  the 
cards,  that  he  talked  to  appellant  during  tbe 
game,  and  that  appellant  dealt  for  blm  oc- 
casionally, we  cannot  say  there  was  not  evi- 
dence upon  which  the  verdict  might  have 
been  predicated  under  the  Instmctions. 

[10]  9.  Error  Is  also  assigned  to  the  re- 
fusal of  the  court  to  permit  evidence  for  ap- 
pelant that  he  invited  Edmonds  to  his  apart- 
ment for  the  purpose  of  entrapment.  The 
evidence  shows  that  Edmonds  visited  tbe 
apartment,  but  while  be  daiined  It  was  to 
get  bis  money  back  and  for  tbe  purpose  of 
following  up  a  suggestion  of  a  bribe  which 
he  asserted  was  to  be  offered  to  persuade 


T.  MELTON  523 
P.) 

him  to  leave  the  jurisdiction,  ai^Uant  In- 
sisted It  was  for  purposes  of  blackmail. 

As  tending  to  prove  tbe  latter  contmtion, 
appellant  offered  to  show  that  upon  ona 
occasion  he  had  stationed  a  photographer 
outside  the  apartment  house  to  get  a  picture 
of  Edmonds  entering  and  leaving  It,  and  that 
a  stenographer  and  a  detective  were  station- 
ed Inside  to  report  tbe  conrersatlon  t>etween 
Edmonds  and  appdlant  However,  upon  that 
occasion  Edmonds  did  not  appear  at  alL  It 
is  contended  by  the  Attorney  General  ttiat 
such  testimony  would  be  irrelevant,  imma- 
teilal,  and  self-serving.  Oonceding  that  die 
suggested  preparations  by  appellant  for  Ed- 
monds' visit  might  tend  to  prove  his  distrust 
of  Edmonds,  we  do  not  see  bow  tbey  could 
tend  to  prove  Edmonds'  state  of  mind  In  go- 
ing there.  The  ruling  was  proper. 

[11]  10.  The  last  contentltm  Is  Uia^ 

**Section  21  of  the  Juvenile  Court  Law.  as 
qualified  and  supplemented  tgr  subAvidon  11 
of  section  1  of  the  same  law.  Is  nnconstitn- 
tlonal  and  void,** 

In  People  v.  De  Leon,  35  OaL  App.  467, 
170  Pac.  163,  the  constitutionality  of  the 
Juvenile  Court  Law  was  upheld,  and  a  peti- 
tion for  a  hearing  of  the  cause  In  this  court 
was  denied.  An  ezaminatlOD  of  the  petition 
for  a  bearing  in  this  court  shows  that  the 
question  of  the  constitutionality  of  the  act 
was  raised  therein  and  the  subject  fully  pre- 
sented. Appellantfs  contention  la  tlierefine 
without  merit, 

Tbe  judgment  Is  affirmed. 

We  concur :  SHAW,  O.  J. ;  LBNNON,  3,  i 
WILBUIt,  J. ;  8L0ANE,  J. ;  SHimTI^iFir,  J. 


<1S»  Cal.  4<> 
WEAKLEY  T.  MELTON.  (8.  P.  9693.) 

(Supreme  Court  of  Oallforala.  May  20,  1022.) 

1.  Gifts  «=:349(l)— Evidence  heM  samdest  to 
establish  unconditional  gift. 

Testimony  of  a  mother  that  the  turning  over 
to  her  by  her  son  of  a  part  of  an  inheritance 
from  an  unde  was  without  condition,  and  with 
the  understandliv  that  she  would  return  wbnt 
was  left  to  him  because  she  wanted  bim  to  in- 
herit the  balance,  Md  to  establish  an  uncon- 
ditional gift 

2.  Trusts  <&=»49— Dedaratlos  of  trust  held  to 
have  bean  proeared  by  "sadue  Influence." 

Where  a  son  procured  from  his  mother  a 
declaration  of  tmst  for  a  sum  whidi  be  had 
turned  over  to  her,  by  representing  that  he 
desired  tbe  trust  to  prevent  the  sister  from 
making  trouble  or  from  getting  it  after  bis 
mother  was  through  with  It,  and  the  mother 
testliled  tlut  she  was  great^  disturbed  men- 
tally at  the  time  and  did  not  hear  distinctly 
when  the  dedaratlon  was  read  to  her,  and 
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that  ehe  did  not  waut  to  sisn  It,  XOd,  that  the 
dedaration  of  trust  was  procured  bj  nndoe  in- 
DneDce  as  deflnsd  by  Cir.  Code,  |  167S. 

[Bd.  Note.— For  other  definitions,  see  Word* 
and  Pbraaea,  First  and  Se«ond  Series,  Undue 
InfluenceJ 

3.  Trnata  <Mj  10  Proearemait  of  dead  af  trust 
after  unoonditlonal  gift  lat  laatlfled  at  axer- 
elsa  of  legal  right. 

Where  a  aon  made  an  nnconditional  gift  to 

his  mother  of  a  sum  of  money,  the  subsequent 
obtaining  by  him  of  a  deed  of  trust  thereto 
could  not  be  joatlfied  aa  the  ezerdae  of  a  legal 
right. 

4.  Compromise  and  settlement  «=35(l)— Un- 
signed agreement  attempting  settlement  of 
trust  no  defense  to  suit  to  vacate  tnist  al- 
leged proeared  by  andue  Influmoe. 

In  a  suit  to  vacate  a  trust,  alleged  procured 
by  undue  inflnence,  a  proposed,  unsigned  agree- 
ment undertalcing  to  make  fiunl  settlement,  was 
not  binding  on  anj  of  tbe  parties,  and  was  at 
most  an  accord  without  satisfaction,  and  did 
not  constitute  a  d^ense  to  tbe  action. 

Id  Bank. 

Appeal  from  Superior  Cottrt,  Santa  Cruz 
County;    BenJ.  K.  Knight,  Judge. 

Action  by  Jennie  B.  Wealcley  against 
George  L.  Melton.  From  a  judgment  of  the 
superior  court,  in  an  action  to  set  aside  trust 
to  quiet  title  and  recover  on  a  promissory 
note,  defendant  appeals.  Affirmed. 

Lucas  F.  Smith,  Lucas  F.  Smith,  Jr.,  and 
Stanford  O.  Smith,  all  of  Santa  Cruz,  for  ap- 
pellant 

A.  W.  Hare  and  Ifethertou  &  Johnston,  all 
of  Santa  Croz,  for  respondent. 

LAWLOR,  J.  Plaintier,  Jennie  B.  Weakley, 
brought  this  actl<Hi  to  have  declared  null  and 
void  a  dedaration  of  trust  of  real  property, 
located  In  the  city  of  Santa  Cruz  In  favor  of 
defendant,  George  L.  Meltoa,  and  to  have  the 
record  thereof  canceled;  to  have  her  title 
to  said  property  quieted  as  against  defend- 
ant, and  to  recover  $2,900  alleged  to  be  due 
to  plaintiff  on  a  promissory  note,  executed 
in  her  favor  by  defendant,  together  with 
costs.  Judgment  was  entered  in  favor  of 
plaiutlS,  granting  all  the  relief  prayed,  and 
from  that  Judgment  defBadant  takes  this 
appeaL 

Respondent,  a  woman  of  advanced  years, 
and  appellant  are  mother  and  son.  Respond- 
ent's first  husband,  appellant's  father,  died 
when  the  latter  was  about  8  years  old. 
Thereafter  respondent  remarried,  and  a 
daughter,  now  Mrs.  A.  L.  Munger,  was  born 
of  the  second  marriage.  Beepondent  worked 
and  supported  appellant  until  he  was  about 
lEi  years  of  age.  At  that  time  he  inherited 
between  920.000  and  $30,000  from  the  estate 
of  a  paternal  nnde;    Reqpondent  waa  ap- 


pointed guardian  of  appellant's  person  and 
estate  In  which  capad,ty  Edie  acted  until  he 
came  of  age  In  1892.  After  appellant  at- 
tained bis  majority,  he  transferred  to  re- 
spondent the  sum  of  $9,000,  she  claiming  that 
it  was  ft  gift  and  he  asserting  It  waa  given 
in  trust  during  ber  lifetime.  This  mon^ 
she  dealt  with  In  her  own  name,  but  she 
always  kept  It  separate  from  her  second 
linsband's  iwoper^.  On  one  occaslim  In 
1896,  appellant  said  to  her: 

"Dr.  Workman  told  me  I  onght  to  have  some 
writing  to  show  I  get  thla  money  after  you  are 
done  with  It  Bat  I  am  not  going  to  ask  it  of 

you." 

In  1910  appellant  wrote  to  respondent,  ex- 
plaining that  be  intended  her  to  have  the  use 
of  the  money  only  during  her  life,  and  that 
upon  her  death,  the  money,  or  the  property  in 
which  it  had  been  invested,  should  revert  to 
him.  On  September  5, 1011,  appellant  visited 
respondent  at  her  home  in  Santa  Cruz,  which 
home  consisted  of  a  house  and  lot  which 
reqKmd^t  had  purchased  out  of  the  $9,000 
die  rec^ved  from  appellant  At  that  time 
respondent  executed  the  following  declara- 
tion of  trust  In  appellant's  favor,  of  the 
property  constituting  her  home: 

**WbeT«aa,  my  son,  George  L.  Melton,  «n  w 
about  the  6th  day  <^  April,  18^  did  convey 
to  me  the  sum  of  idne  thousand  dollars  ($9,- 
000)  to  be  held  by  me  during  the  term  of  my 
natural  life  in  trust  for  him,  his  heirs  or  as- 
signs, this  is  to  certify  that  said  money  la 
now  invested  as  follows:  JHer  home  described 
by  street  number,  and  a  loan  of  $3,800  to  A.  L. 
Munger].  Wltnesseth:  That  said  real  estate 
with  ail  and  aingular  the  rents,  tenements,  and 
hereditaments  thereunto  appertaining  and  naid 
loan,  together  with  accretiona  and  Interest  due 
thereon  and  proper^  or  properties  derived 
from  said  real  estate  or  loan  shall  at  the  ex- 
piration of  said  trust  be  Immediately  placed  In 
possession  of  said  George  L.  Helton.** 

This  declaration  of  trust  appellant  caused 
to  be  recorded,  and  is  tbe  one  reepondent 
seeks  to  have  declared  null  and  void  by  this 
action,  on  the  ground  it  was  obtained  by  un- 
due Influence.  Appellant  told  respondent  he 
desired  tbe  declaration  of  trust  because  he 
feared  respondent's  daughter,  Mrs.  A.  L. 
Munger,  would  eventually  receive  inrt  of  tbe 
property  covered  by  it 

According  to  tbe  evldmce,  respradent  be- 
came so  nervous  and  distressed  over  having 
given  appellant  tbe  declaration  of  trust 
that  she  b^n  to  break  down  physically. 
As  a  result  her  son-in-law,  A.  Ix  Munger, 
endeavored  to  secure  tiie  r^ease  of  the  dec- 
laration of  trust  At  that  time  Munger  owed 
respondent  $2,900  of  the  $3300  he  had  bcnr- 
rowed  from  ber.  He  and  ai^ellant  who  waa 
at  that  time  short  of  money,  agreed  tbat  tbe 
$2,900  should  be  paid  to  appelant  thiomai 
ft  bftiik  In  Fresno— be  to  assume  tbe  debt  t» 
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R8pc»dait— and,  ftccordli^  to  Munger,  that 
I  cmncdlatloii  of  the  dedaraUon  of  trast 
Bbonld  be  d^Tored  through  the  saipe  1}ank 
upon  the  making  of  the  payment  The  money 
was  according^  paid  and  the  following  docu- 
ment dn>08lted  vith  the  bank: 

"At  tfae^Evqaest  of  Jennie  B.  Weakley  and  for 
the  Bole  purpose  of  enabling  her  to  better  en- 
joy tfae  life  interest  in  the  propertr  transferred 
to  her  as  a  life  estate,  I  hereby  surrender  and 
aothorlze  the  cancellation  on  record  of  the  ac- 
knowledgment of  trust  executed  by  Jennie  E. 
Weakley  on  September  6, 1911,  and  recorded  on 
that  day  in  vol  6  of  MiBcelianeoua,  page  247. 
Santa  Cm*  (California)  County  Eecorde." 

Appellant,  on  November  14,  1913,  gave  re- 
qiondent  his  note  for  the  $2,900  loaned  to 
him,  upon  which  one  cause  of  action  In  this 
suit  is  based.  He  regularly  paid  the  interest 
on  this  note  until  November  14,  1916.  Re- 
spondent was  dissatisfied  with  the  purported 
cancellation  of  the  declaration  of  trust,  so  a 
proposed  agreement,  dated  June  1,  1919, 
was  drawn  up  l)etween  appellant,  respondent, 
A.  L.  Uunger  and  his  wife,  looking  to  the 
settlement  of  the  entire  matter.  By  its 
terms  respondent  was  to  conTey  to  ai^lant 
the  property  covered  by  the  declaration  of 
trust,  and  surrender  as  paid  the  note  of 
Novembtf  14,  1913.  Appellant  was  to  pay 
respond^t  the  Interest  due  on  the  note,  and 
an  allowance  for  her  support  of  $25  a  month. 
The  liungers  were  to  make  her  a  like  al- 
lowance. Tbia  attonpt  to  adjust  the  mat- 
ter failed,  and  respondent  refused  to  enter 
Into  the  proposed  agreement. 

Be9p<mdent  then  began  this  action  to  Be- 
en re  the  cancellation  of  the  declaration  of 
trust,  alleging  In  effect  that  appellant  acted 
fraudulently  in  giving  to  respondent  the  au- 
Qiorlzatlon  to  cancel  of  record  instead  of 
surrendering  the  declaration  of  trust  The 
note  was  set  out  in  tuec  verba.  Ai^Uant  in 
his  answer  alleged  that  the  $9,000  was  given 
to  zespmdent  as  a  life  estate  only,  the  resi- 
due to  revert  to  him  on  her  death;  draied 
that  the  detdaratlon  of  trust  was  given  under 
undue  Influence  or  that  he  acted  fraudulently 
or  deceived  her  in  giving  the  authorization 
to  cancel  of  record.  Appellant  further  al- 
leged that  the  $2,000  was  a  part  of  the  $9,000 
life  estate;  that  he  was  only  to  pay  interest 
at  the  rate  of  8  per  cut  per  annum  and  not 
the  principal,  and  that  mi  respondents 
death,  the  note  was  to  Iw  somndered  to  him. 
The  court  found:  ' 

That  *'after  defendant  arrived  at  tiie  age  <rf 
majority  and  after  th»  accounts  of  the  guard- 
ian had  been  settled,  he  mads  a  gift  to  his  moth- 
er of  $9,000.  This  gift  was  made  by  defendant 
to  phdutiir  M  an  outr^ht  gift  and  wltfaont  res* 
ervation,  exception,  or  limitation,  and  was  ac 
eepted  by  plaintiff  as  such";  that  "defendant 
■ecored  the  execation  of  said  document  [the 
dedaraUon  of  troat]  by  said  plaintUf  whfle 
■aid  plaintiff  was  in  an  extremely  agitated  and 
nerTOBs  c<mditioD,  and  through  the  exerdaa  fay 
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defendant  of  undue  Influence  upon  said  plain- 
tiff"; that  "prior  to  the  said  deUvery  to  I3ie 
aaid  Munger,  as  agent  for  plaintiff,  of  said  pur- 
ported cancellation  of  declaration  of  trust,  It 
was  understood  and  agreed  between  plaintiff 
and  defendant  that  said  instrument  of  trust 
should  be  thereby  wholly  canceled  and  that  the 
cancellation  rec^ved  by  her  was  intended  to 
accomplish  that  end.** 

AK>eUant  contends  the  eridmce  Is  in- 
sufficient to  support  these  findinga.  It  was 
also  found  that  no  part  of  the  principal  or 
interest  of  the  t)ote  was  i»ald;  that  the  mat- 
ters In  dispute  were  never  settled  or  com- 
promised; and  that  the  purported  agreement 
of  settlement  was  never  signed  by  any  one 
but  api;>ellant 

1.  Appellant  first  asserts  that — 

"plalntitrs  testimony,  fairly  and  reasonably 
considered,  goes  only  to  the  extent  that  the  gift 
of  this  property  and  money  to  her  by  the  de- 
fendant was  for  her  support  and  maintenance, 
with  the  right  to  consume  the  principal  if  that 
should  be  necessary,  and  that,  whatever  re- 
mained over  upon  her  death,  should  belong  to 
defendant** 

We  are  of  the  opinion  this  position  cannot 
be  maintained.  Respondent,  on  direct  exami- 
nation testified  as  follows: 

Then  when,  Mrs.  Weakley,  did  you  re- 
ceive the  money  from  the  defendant  which  you 
have  since  claimed  as  your  own?  A.  Well,  I 
received  it  after  he  was  of  age,  but  we  bad 
talked  it  over,  and  be  had  promised  to  give  It 
to  me  even  before  that,  but  I  didn't  ask  it  of 
him  until  he  was  of  age.  •  •  •  But  I  told 
him  if  his  father  had  lived  until  Uncle  Amon 
had  passed  away  X  wonld  have  been  entitied  to 
half  of  it  and  he  to  half,  and  I  said.  'If  yon 
will  give  me  a  third,  because  there  is  enough  for 
both  of  ua'  *  *  *  and  he  willingly  said  he 
was  wiHing  for  me  to  have  hal(  but  I  didn't 
ask  It  and  didn't  accept  it   ♦   •  • 

"Q.  Now  wtiat  was  the  aubstance  of  the  con- 
versation as  near  as  you  can  recollect  that  oc- 
curred when  this  $9,000  was  turned  over  to 
you,  delivered  to  yon?  In  other  words,  what 
were  the  conditions  imposed,  If  thece  were  any 
conditions?  A.  *  *  *  We  never  to  my 
knowledge  had  one  minute  of  controversy  over 
this  property,  and  he  was  willing  and  saw  the 
Justice  of  my  having  a  share  of  It  We  didn't 
call  it  a  gift,  and  I  didn't  demand  it  but  I  did 
ask  it  of  him  as  a  moral  right.   ♦   •  • 

"Q.  As  I  understand  it  there  was  a  conver- 
sation iTetween  yourself  and  your  son  in  refer- 
ence to  the  amount  of  money  he  bad  received 
from  the  different  sources,  and,  as  I  understand, 
you  related  to  him  at  that  time  in  reference  to 
your  care  of  him  and  what  you  thought  you 
should  have,  and  then  the  $9,000  was  delivered 
to  yon.  Now  were  there  any  specific  conditions 
hnposed  upon  the  gift  of  the  $9,000?  A.  No, 
not  any,  but  after— I  remember  after  I  had  it  T 
told  him  I  would  be  careful  of  It  and  I  would 
return  what  was  left  what  I  didn't  use,  and  I 
always  kept  It  separate  from  Mr.  Weakley's 
proper^,  because  I  wanted  Oeorge  to  inherit 
what  ma  laft  «<  the  $8^OO0i 
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"Q.  Toa  Bfty  that  vas  after  yon  received  It? 
A.  That  was  after  I  receired  It** 

[1]  This  testlmoDT  is  clearly  sufficient  to 
support  the  finding  that  at  the  time  it  was 
turned  orer  to  her,  the  (9,000  was  given  ab- 
solutely to  respondent,  free  from  any  condi- 
tion, limitation,  or  trust.  Respondent  stated 
there  were  uo  conditions  attadied  to  the  gift, 
but  that,  after  it  was  mQde,  she  said  she 
would  return  what  was  left,  because  she 
always  wanted  appellant  to  "inherit"  what 
was  left  It  la  not  claimed  that  this  promise 
to  give  appellant  what  was  left  created  any 
trust  in  his  favor.  While  in  certain  letters 
he  had  written  he  maintained  that  the  money 
was  held  by  respondent  in  trust  for  him,  and 
he  testified  It  was  "to  be  used  by  her,  as  we 
expressed  It,  during  her  lifetime,  and  to  be 
returned  to  me  undiminished  at  the  time  of 
her  death,"  respondent  stated  "it  is  not  true, 
not  one  word  of  it  It  is  awful  to  sit  here  and 
deny  my  son's  word,  but  he  has  not  stated 
the  facts  correctly."  The  evidence  on  this 
issue  is  involved  in  sharp  conflict,  and,  since 
respondent's  testimony  alone  is  sufllcient,  we 
are  hound  by  the  findings  that  the  money  was 
given  to  her  unconditionally. 

2.  It  is  next  claimed  the  evidrace  Is  insuffi- 
cient to  sustain  the  finding  that  the  declara- 
tion of  trust  was  executed  while  respondent 
was  in  en  extremely  agitated  and  nervous 
condition  and  through  the  exercise  of  undue 
Infiuence  by  appellant  It  is  provided,  in 
section  1575  of  the  avil  Code  that— 

"Undue  Inflaence  consists:  (1)  In  the  use, 
by  one  in  whom  a  confidence  is  reposed  by  an- 
other, or  who  holds  a  real  or  apparent  an* 
thority  over  bim,  of  sudi  confidence  or  author- 
ity for  the  purpose  of  obtaining  an  anfair  ad- 
vantage over  bim;  <2)  In  taking  an  unfair  ad- 
vantage of  another's  weakness  of  mind;  or,  (3) 
in  taking  a  grossly  oppressive  and  unfair  ad- 
vant^e  of  anothw's  neceisitiei  or  ^stress." 

[2]  In  Soberanes  t.  Sobaranea,  97  CaL  140, 
81  Pac.  910,  a  mother  made  a  gift  of  certain 
real  property  to  her  son.  In  dlscasaing  the 
claim  that  he  obtained  the  property  throngb 
undue  influence,  the  court  said: 

"Some  of  the  cases  bold  that  undufe  infiuence  Is 
not  to  be  inferred  from  the  relation  of  parent 
and  child  •  *  •  (UiUican  t.  MUlican,  24  Tex. 
446) ;  bat  where  the  parent  is  of  great  age,  or 
ia  enfeebled  by  disease,  and  conveys  bis  entire 
estate  to  one  chQd,  to  the  exclusion  of  other 
children  dependent  upon  his  boonty,  the  burden 
is  nngaestionably  upon  the  donee  to  show  that 
the  gift  was  made  freely  and  voluntarily,  and 
vith  full  knowledge  of  all  the  facts,  and  with 
perfect  understanding  of  the  effect  of  the  trans- 
fer (Todd  V.  Grove,  33  Md.  194;  Highberger  T. 
Stiffler.  21  Md.  862;  S3  Am.  Dee.  SOS)." 

,  Respondent  tesUfled  that  appeUant  came  to 
her  borne  on  the  ev^ing  oi  Septmber  6, 
1911.  and  that  he  brought  up  the  subject  of 
tt^a  decLaratloa  of  trust  at  that  time.  On 
direct  examination  she  stated  that—    ..  .. 


"he  commenced  and  told  me  how  much  he  had 
always  done  for  me,  and  how  he  considered  It 
was  bis,  and  I  just  sat  there  and  didn't  make 
soy  reply,  but  lUs  plea  was  he  wanted  to  keep 
my  daughter  from  getting  a  share  of  it,  and 
my  argument  was  they  di^'t  want  It  and  didn't 
expect  it** 

She  furttaar  testified: 

That  she  was  so  wrought  up  and  nervous  over 
the  incident  that  she  did  not  sleep  that  night; 
that  the  next  morning  she  asked  appellaut 
"Who  has  pat  yon  np  to  this?"  Oat  he  aaid, 
"Not  anybody;"  that  she  was  worried  and 
cried;  that  die  nnderstood  they  were  to  draw 
np  an  agreement;  bat  that,  while  they  were 
waiting  for  the  car,  appeUant  took  an  agree- 
ment, already  drawn  up,  from  bis  pocket  That 
agreement  was  the  declaration  of  trust  which 
respondent  later  signed,  ^e  stated  that  he 
read  the  agreement  over  to  her,  bat  that,  as 
she  was  hard  of  hearing,  she  did  not  hear  half 
that  h«  said,  and  that,  as  she  did  not  ^ve  her 
glasses,  she  could  not  read  it;  that  "I  kept 
asking  him  not  to  ask  me  to  sign  it,  and  I  asked 
bim  that  at  home  in  the  kitchen,  I  said,  'Don't 
ask  me  to  sign  this,  George,  it  is  going  to  ruin 
my  life,  I  will  never  care  for  the  home  if  there 
is  a  cloud  on  the  title,*  and  be  said  I  would  have 
all  the  privileges  I  ever  had.  The  money  is 
yours  whfle  I  live,'  *  •  •  und  I  went  and 
signed  it,  bot  I  didn't  know  wliat  I  was  rigning.** 

On  cross-examination  she  said: 

"I  don't  remember  anything  that  happened 
going  down  town,  but  I  remember  I  was  aw- 
fully excited  and  nervous.  *  *  .*  I  remem- 
ber of  George— I  drew  back  a  little  bit  and  I 
don't  know  that  I  told  bim  I  didn't  want  to 
sign  it  but  I  drew  bacfe,  and  he  patted  me  on 
the  shoulder  and  he  says,  'It  i«  all  right  moth- 
er, it  is  just  to  keep  Pearl  from  making  any 
trouble  or  getting  it  after  yon  are  through  with 
ft"* 

[3]  In  view  ot  the  entbwttlea  cited  and 
this  evidence,  we  cannot  bold  that  the  flndin^ 
of  undue  Influence  was  not  warranted.  Ap- 
pellant cltea  Van  Talkenburgb  t.  Oldham, 
12  Cat.  App.  672,  677,  108  Faa  42.  44,  to  tb» 
proposition  that — 

"Persuasion  is  not  coerdon;  insistence  ovoa 
one's  legal  rights  ia  not  undue  influence  and 
pertinacious  seal  to  secure  the  payment  of  « 
just  debt  is  not  frandulent" 

But  we  have  Sbowii  appelant  had  iu> 
daim  to  tbe  ]^<^>«rtT— that  It  was  given  to 
respondent  free  from  any  ccmdltion — and  hi» 
obtaining  of  the  deed  ot  trust  dinnot  there- 
fore be  JusttHed  as  the  exerdae  of  a  legal 
right 

8.  AppeUant  makes  the  further  contaation 
that  the  evidCTce  i>  Insofllctent  to  sui^rt 
the  ftufling  that  he— 

"frandnlently  procured  said  sum  of  |2,000  from 
said  plaintiff  and  gave  said  plaintiGt  bis  prom- 
issory note  therefor  •  •  •  and  indoeed 
plaintiff  to  believe  she  was  to  receive  a  com- 
plete cancellation  In  eonsideratim  tiwreof." 
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He  insists  he  "consistently  refused  to  re- 
nounce Us  claim  to  the  rraialnder.overof  the 
fond  after  plalntUTs  death,  but  be  yielded 
to  tbe  importunities  of  plaintiff  and  agreed 
to  dear  tbe  reowd  tiUe  of  tbe  Santa  Crvs 
residence  and  for  this  porpose  aecuted  the 
Informal  r^eaae"  of  October  7,  1913.  It  Is 
unnecessary  to  consider  this  cmUention,  for 
respond^t's  c^lm  to  a  cancellation  of  the 
declaration  of  trust  Is  based  upon  the  claim 
of  undue  influence  exerted  to  Induce  her  to 
dgn  it  Inasmuch  as  the  flndings  support 
the  Judgment,  and  reqtondent's  right  to  can- 
cellation dates  back  to  the  execution  of  the 
declaration  of  trust,  the  finding  as  to  the 
fraudulent  securing  of  the  loan  la  Immat^lal, 
and  the  point  is  without  merit  Aside  from 
the  daim  that  all  of  the  property  la  held  In 
trust  for  him,  he  does  not  dispute  the  finding 
that  the  $2,900  is  owing  to  respondent. 

[4]  4.  Appellant  contends  the  court  erred 
In  not  admitting  In  evidence  the  proposed 
agreement  of  June  1, 1919,  by  which  the  con- 
troT^sy  was  to  be  settled,  and  which,  it  is 
asserted,  would  constitute  a  complete  defense 
to  this  action.  It  Is  claimed  this  agreement 
went  into  effect,  notwithstanding  it  was  not 
signed  by  respondent  because  it  had  l>een 
assented  to  by  her  attorney.  But,  as  we  have 
ibown,  the  court  found  agalnat  the  execu- 
tion of  the  agreement,  and  this  finding  Is  not 
attacked.  This  being  the  case,  It  was  not 
blading  on  any  of  tbe  parties,  and  was  at 
most  an  accord  without  satisfaction.  As 
BQch,  it  would  not  constitute  a  defense  to  the 
action.  Silvers  v.  Grossman,  1S3  Cal.  696. 
192  Pac.  534.  There  was  no  error  In  exclud- 
ing the  evidence. 

The  judgment  la  affirmed. 

We  concur:  SHAW,  C.  J.;  WILBUR,  J.; 
8L0ANE,  J.;  LENXON,  J.;  SHURTLEFF, 
J.;  BIOHARDS.  Justice  pro  tern. 
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«t  al.    (Sac  2966.) 

(Supreme  Court  of  CaUfomia.   May  20,  1922. 
Behearing  Denied  Jnns  22, 1922.) 

I.  Usdlord  and  tenant  «393— la  provl- 
•l«B  for  tenaat't  reimbursenent  oa  land- 
lord's tersilaatlei  of  lease  tbe  term  "per 
acr*  per  year"  held  to  refer  te  siexplred 

tern. 

Id  a  lease  providing  that  the  landlord  might 
at  taj  time  or  times  after  a  fixed  date  ter- 
minatfl  the  lease  in  whole  or  In  part,  the  terms 
"^r  acre  per  year"  used  In  a  provision  (or 
reimborsement  of  tbe  leasee  on  termioation  of 
leiBe  conatrued  to  refer  to  nnexpired  term,  and 
not  to  the  whole  term. 

[Ed.  Kote.—For  other  definitions,  gee  Words 
and  Phrases.  Second  Series,  Per  Acre.] 


&  Landlord  ud  toaant  «=3^--Phrase  'Vtred- 
tt  oa  rea^  In  a  rsinbartament  clause  Is  mse 
of  laadlertfs  ternlnatlon  of  lease  held  te 
mean  a  eredlt  oa  the  rent  far  the  eatire 
term. 

Where  a  lease  reserved  a  lamp  snm  rental 
payable  in  installments  and  provided  that,  after 
a  named  date,  landlord  could  terminate  tbe 
lease,  and  provided  for  reimbursement  In  such 
case,  at  different  prices  per  acre,  such  to  be 
"a  credit  oo  tbe  rent,"  held  to  mean  a  credit 
on  tbe  whole  amount  of  rent  due. 

rSd.  Note. — For  other  definitions,  see  Worde 
and  Phrases,  First  and  Second  Series,  Credit] 

3.  Laadlonl  and  tenant  €=>93  — Lease  eo^; 
Btrued  as  holding  tenant  for  rental  for  entire 
term,  although  lease  was  sooner  terminated 
by  landlord  ,in  estimating  the  stIpulaAed 
amount  to  he  paid  by  the  landlord. 

Where  a  lease  provided  that  lessor  could 
terminate  It  after  a  fixed  date  by  making  cer- 
tain payments  "per  acre  per'  year,"  to  be 
allowed  as  credits  on  the  rent,  Ketd  that  the 
lump  sum  rental  for  the  whole  term,  which  was 
to  be  paid  in  installments,  was  considered  an 
obligation  of  the  tenant  to  estimating  the 
amount  to  be  paid  by  the  lessor  npon  his  ter- 
mination of  lease,  whether  each  terminatloa 
was  in  wbole  or  in  part 

4.  Landlord  and  tenant  ^93  — CAitraet  as 
to  reimbursement  of  tenaat  on  termination 
ODnetruod. 

In  a  tenant's  action  against  landlord  fbr 
reimbursement  onder  the  terms  of  a  lease 
providing  that  the  landlord  might  terminate  it 
upon  making  certain  payments  "per  acre  per 
year,"  which  were  to  be  credited  against  the 
rent,  which  was  fixed  at  a  lump  stun  payable  in 
Installments,  held,  that  the  court  cannot  read 
into  the  contract  the  words  "due  and  unpaid," 
and  thus  hold  tbe  landlord  for  the  fall  amount 
"per  acre  per  year,"  without  charging  against 
it  the  amount  of  unpaid  rent  for  the  whole 
term, 

5.  Contracts  ®=3l76(2)— 4/enstnictlon  Is  al- 
ways for  the  court,  no  matter  how  amMgaous 
or  unoertain  Its  terms. 

The  construction  of  a  contract  Is  always 
a  matter  of  law  for  the  court,  no  matter  bow 
ambiguous  or  uncertain  or  difficult  its  terms, 
and  the  jury  can  only  asdst  the  court  In  deter- 
mining disputed  fact  questions. 

6.  Trial  ®=9l99--Submitting  to  Jury  the  ques- 
tion of  parties'  Intention  to  be  derived  from 
eontract's  language  and  extrinslo  evidence 
was  error. 

It  was  error  to  snbmlt  to  the  jury  the  ques- 
tion of  the  intention  of  tbe  parties,  to  be  de- 
rived in  part  from  the  language  of  the  contract 
and  In  part  from  extrinsic  evidence. 

7.  Trial  ^191(3)— Instniotlon  assuming  that 
construotion  of  oontraot  most  he  reasoaahle 

and  just  held  error. 
In  a  case  involving  the  constrnction  of  the 
terms  of  a  lease,  en  Instruction  which  as- 
sumes, as  does  the  entire  presentation  of  facts 
by  the  plaintiff,  that  the  parties  drew  a  con- 
tract whose  construction  must  be  reasonable 
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and  Just  nnder  all  drenmataiicei,  iriivreaa  the 
real  qnestioii  for  determinction  Is  tba  meaning 
ut  the  written  contract,  la  erroneona. 

8.  Landlord  aad  toaant  «=337— Coart  oaaaot, 
under  guise  of  iaterpretlBO  leaaa*  Make  aew 
eoatraot. 

The  court,  cannot  under  the  goise  of  inter- 
preting a  leaae  make  a  new  contract  for  the 
parUee. 

9.  Landlord  and  tenant  «==>93— Right  to  elalm 
braaoh  of  ooatraot  held  waived  by  stipulation. 

In  a  tenant's  action  against  landlord  to  re- 
cover nnder  reimbursement  clause  in  a  lease  on 
its  termination  bj  the  latter,  pLdntiflTa  failure 
to  surrender  the  premises  aa  constituting  a 
breach  ot  contract  and  defense  to  the  action 
was  waived  by  stipulation  submit^g  the  amount 
of  compensation  {or  determination. 

10.  EldolieN  of  remediBS  «ss>7( I)— Plaintiff 
iMld  Bot  eatappad  by  ealeotlOB  of  ramadlea  ia- 
eonalstaiit  with  right  to  ooaiiiansalion  «■ 
terminatiM  vf  laasa  by  landiord  ia  viaw  «f 
atipalatloa. 

It  cannot  b«  claimed  that  plaintiff  tenant 
was  estopped  by  selection  of  a  remedy  incon- 
sfstent  with  the  right  to  compensation  nnder 
lease  provisions  requiring  reimbursement  of 
rent  on  termination  of  lease  by  landlord  in 
view  of  a  stipulation  by  which  they  mutually 
converted  the  proceeding  into  one  for  com- 
pensation. 

11.  i.ABdiord  and  tanaat  «=:»I8(3)— VanHet 
against  fraud  by  tenant  ia  pracariag  lease 
lield  supported  by  the  evldsaoe. 

In  tenant's  action  for  money  due  under 
lease  provisions  upon  landlord's  terminating 
tenancy,  where  defendant  claimed  that  the  lease 
was  procured  by  plaintiff's  fraudulent  represen- 
tation that  ha  was  the  lessee,  when  in  fact  be 
was  acting  for  a  corporation  composed  of  him- 
self and  his  brothers,  where  the  lease  was 
made  to  plaintiff  individually,  and  the  corpora- 
tion was  formed  thereafter,  there  waa  no  merit 
in  the  claim  that  there  was  no  evidence  to  sup- 
port the  verdict  against  fraud. 

Sloane,  J.,  dissenting. 
In  Bank. 

Appeal  from  Superior  Court  Tolo  County; 
W.  A.  Anderscm,  Judge. 

Action  by  Thomas  O'Connor,  as  executor 
of  the  estate  of  J.  Harbinson,  deceased, 
against  the  West  Sacramento  Company  and 
others  for  an  injunction  to  restrain  the 
termination  of  a  lease.  Verdict  and  Judg- 
ment for  plaintiff,  and  the  defendants  ap- 
peal. Trial  court  directed  to  modify  Its 
judgment  by  reducing  the  amount  ot  dam- 
ages assessed. 

Arthur  C.  Huston  and  Harry  L.  Huston, 
both  of  Woodland,  and  Gbarles  W.  Slack. 
Chauncey  S.  Goodrich,  and  John  T.  Flgott. 
all  of  San  Francisco,  toe  aK>elIantB. 

Jolm  8.  Partridge,  of  San  Francisco,  and 
Elmer  W.  Armfleld  and  Arthur  B.  Eddy, 
both  of  Woodland,  for  respondent. 


WILBUR,  J.  In  Ite  final  form  this  action 
la' (me  to  recover  from  the  defradant  land- 
lord an  amount  claimed  to  be  due  the  plain- 
tiff toant  under  the  terms  of  the  lease  up- 
<m  the  twmlnatlon  cm  November  2,  1917,  of 
the  lease  wherein  the  landlord  let  to  the 
tenant  408.4  acres  of  land  for  three  years 
ftrom  November  1, 1916,  to  and  including  Oc- 
tober 31,  1919,  at  a  gross  rental  of  $16,740.- 
75,  to  be  used  for  the  planting  and  raising 
of  alfalfa.  The  landlord  admits  an  indebt- 
edness of  $2,955.52  and  tendered  that  amount 
The  tenant  claims  $20,451.75  as  the  proper 
amount.  The  jury  returned  a  verdict  for 
$13,625,  and  the  defendant  appeals  from  tlie 
Judgment  rendered  thereon.  The  prorision 
of  the  lease  Involved  Is  as  follows: 

"15.  The  lessee  further  covenants  and  agrees 
that  the  lessor  shall  have  the  right,  at  any 
time  or  tines  after  the  lat  day  of  June.  1917, 
to  terminate  this  lease,  and  the  estate  herein 
granted,  as  to  the  whole  or  any  portion  of  the 
said  premises,  by  notice  in  writing  to  the  les- 
see, given  either  personally  to  the  lessee,  at 
least  thirty  (30)  days  prior  to  such  termina- 
tion,  as  follows: 

"Mr.  J.  Harbinson,  016  Second  Street.  Sacra- 
mento, Cal. 

"In  the  event  of  such  termination  of  this  leaae^ 
for  a  portion  only  of  the  said  premises,  this 
lease  shall  continue  in  full  force  and  effect  as 
to  the  remainder  of  the  said  premises,  subject 
to  the  continuing  right  of  the  lessor  to  termi- 
nate this  lease,  in  the  manner  hereinafter  pro* 
vided,  as  to  the  whole  or  any  portion  of  tJie 
remainder  of  the  said  premises.  The  lessor 
further  covenants  and  agrees  to  compensate 
the  lessee  for  any  portim  of  the  said  prem- 
ises as  to  which  thia  tease  shall  be  ao  ter- 
minated as  follows: 

"If  said  lease  shall  be  tomdnated  as  to  any 
portion  of  the  said  premises  designated  by 
green  lines  on  the  map  or  plat  attached  hereto, 
the  lessor  win  compensate  the  lessee  for  eadi 
and  every  acre  of  the  said  premises,  as  to 
whid)  this  lease  shall  be  so  terminated,  at  the 
rate  of  eight  and  no/100  ($8.00)  dollars  per 
acre  per  year  if  snch  termination  shall  occur 
on  or  before  the  1st  day  of  November,  1917; 
at  the  rate  of  ten  and  noAOO  ($10.00)  dollars 
per  acre  per  year  If  sodi  tormtnatimi  shall 
occur  on  or  before  the  1st  day  of  November. 
1918;  and  at  the  rate  of  twelve  and  no/lOO 
($12.00)  dollars  per  acre  per  year  If  snch  ter- 
mination shall  occnr  on  or  before  the  1st  day 
of  November.  1919. 

"If  said  lease  shall  be  terminated  as  to  any 
portion  of  the  said  premises  designated  by  red 
lines  on  the  map  or  plat  attached  hereto,  the 
lessor  wm  compensate  the  leSsee  for  snch  por- 
tion of  the  said  premises  aa  .to  whi<A  tUs  leu* 
shall  be  so  terminated  as  follows:  The  lessor 
will  compensate  the  lessee  for  each  and  every 
acre  of  the  said  premises  as  to  which  this  lease 
shall  be  so  terminated,  at  the  rate  of  twenty 
and  no/lOO  ($20.00)  dallare  per  acre  per  year 
if  such  termination  shall  occur  during  the 
period  from  June  1,  1917,  to  July  15,  1917;  at 
the  rate  of  seventeen  and  60/100  ($17.60)  dol- 
lars per  acre  per  year  if  sut^  termination  ^^^M 
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occor  daring  tbe  period  from  J11I7  15.  1917,  to 
Aogast  15,  1917;  at  tbe  rate  of  sixteen  and 
no/100  ($16.00)  dollars  per  acre  per  year  if 
BDCh  termination  shall  occur  during  tbe  period 
from  August  16,  1917.  to  October  1.  1917;  at 
tbe  rate  of  fifteen  and  no/100  (916.00)  dollars 
per  acre  per  year  If  such  termination  shall  oc- 
cur during  the  period  from  October  1,  1917,  to 
October  31.  1917;  at  the  rate  of  seTenteen  and 
60/100  ($17.60)  dollars  per  acre  per  year  if 
socb  termination  shall  occur  during  the  period 
from  October  31,  1917,  to  October  31,  1919. 
Provided,  however,  such  cash  reimbursements 
aball  be  made  allowing  the  lessee  a  credit  on 
tbe  rent." 

The  lean  contalna  almost  tbe  same  pro< 
visions  with  regard  to  Oie  "reimbarsement 
of  and  "compensation  ti^  the  tenant  In  case 
the  landlord  constructs  lerees,  canals,  dltcb- 
es,  and  otber  works,  for  the  purpose  of  rec- 
lamation, drainage,  or  IrrigatlMi,  or  any 
thereof."  Tbe  lease  in  tiiat  regard  provides 
as  fbllows: 

"The  lessor  further  covenants  and  agrees  to 
reimburse  tbe  lessee  for  any  portion  of  the  eaid 
premises  over  wblcb  sndi  levees,  canals,  ditch- 
es, or  otbtT  works  shall  be  so  constructed,  as 
ftdknra:  If  such  works  shall  be  constructed  on 
any  portion  of  the  said  premises  designated  by 
green  Hnes  on  the  map  or  plat  attached  hereto, 
tbe  lessor  .win  compensate  the  lessee  for  each 
and  every  acre  of  the  said  premises,  which 
ehall  be  covered  by  such  works,  at  the  rate  of 
eight  and  no/100  ($8.00)  dollars  per  acre  per 
year  if  such  works  sball  be  constructed  on  or 
before  the  first  day  of  November,  1917,"  etc. 

The  balance  of  tbe  cianse  Is  tdratlcal  with 
the  above-qyoted  dause  applicable  to  the 
termination  of  all  or  any  part  of  tbe  lease 
as  to  times  and  amounts  wiHiin  tbe  green 
and  red  line  areas,  except  that  the  phrase  "If 
sndi  works  shall  be  otmstracted"  Is  used  in- 
stead of  the  phrase  'if  such  termination  oc- 
cor." This  cianse  ends  like  tbe  other  wltb 
the  proviso: 

"Provided,  however,  such  cash  reimburse- 
ments shall  be  made  by  allowing  tbe  lessee  a 
credit  on  the  rent." 

These  two  clauses,  practically  Identical, 
with  reference  to  the  use  of  a  part  of  tbe 
premises  for  Irrigation  works,  etc.,  and  the 
termination  of  the  lease,  are  obvionsly  nsed^ 
In  the  same  sense,  and,  If  we  can  ascertain 
tho  meaning  of  one,  it  will  point  to  tbe  cor* 
rect  int«i)retatl(m  of  the  other  slmtlar 
clause. 

[1]  The  tauint*B  contention  la  that  the 
danse  contains  two  ambiguities,  one  the 
phrase  "a  credit  on  the  rent."  and  the  other 
•*per  acre  per  year."  With  reference  to  the 
first  dause  it  is  said  that  It  Is  doubtful 
whether  or  not  the  credit  "per  acre  per  year'' 
is  for  the  wh<de  term  (three  years)  or  for 
tbe  un«idred  term,  whidi  In  the  present  In- 
stance, as  the  lease  was  terminated  at  the 
expiration  of  the  first  year  (November  2. 
1S17),  Is  two  years.  Or,  to  upress  the  doubt 
207P.-M 
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In  terms  of  money,  tbe  question  Is  whether  a 
credit  of  $35  or  of  $62.60  per  acre  should  be 
allowed  in  the  red  boundary  area  and  $20  or 
$30  In  the  green.  -  These  areas,  it  may  be 
said,  are  371.1  acres  In  tbe  red  and  32.2 
acres  in  tbe  green.  There  does  not  seem 
much  room  for  doubt  as  to  the  meaning  of 
the  phrase  "per  acre  per  year"  when  It  is 
remembered  that  tbe  purpose  of  the  "reim- 
bursement" or  the  compensatfon  is  to  make 
compensation  to  tbe  t»iant  for  bis  loss, 
which  Is  represented  by  loss  of  tbe  use  of 
the  land  occupied  by  levees,  etc.,  or  as  to 
wbidi  the  lease  Is  terminated  fbr  tbe  bal- 
ance of  the  term. 

[2]  The  other  phrase,  "a  credit  on  tbe 
rent,"  seems  plain  enonj^  when  It  is  remem- 
bered that  the  Uase  reserves  a  lump  sum  as 
rental  ($16,740.75)  and  makes  no  proTlsiim 
for  an  annual  or  monthly  rental,  or  for  tbe 
payment  of  the  rait  in  equal  installments  at 
yearly,  semiannual,  or  monthly  periods,  front 
wblch  It  might  be  Inferred  that  the  rent  was 
adjusted  with  reference  to  such  periods. 
The  only  rent  mentioned  In  the  lease  Is  In 
the  f<dlowlDg  ^nse: 

"  *  *  *  Yielding  and  paying  unto  the  les- 
sor, as  rental  of  the  said  prembes,  the  sum  of 
sixteen  thousand  seven  hundred  forty  and 
'"/loo  ($16,740.76)  dollars,  payable  by  the  les- 
see to  the  lessor  •  '  *  *  In  InstaDmsnts  as 
foMows." 

These  installments  are:  Two  Items,  $1,- 
323.14  (evidenced  by  a  note  executed  con- 
teraporaoeously  with  the  lease)  and  $1,823.- 
13,  total  $2,646.27,  on  June  26,  1917;  $3,286.- 
30  on  November  1,  1917;  $1,963.17  June  25, 
1918;  $4,267.11  November  1,  1918;  $2,293.95 
June  26,  1919:  $2,293.95  before  October  31, 
1919.  This  would  make  $5,933.67  payable 
duriiv  tbe  first  year,  $6,220.20  during  the 
seoond,  and  |4,587.90  during  the  third  year. 
The  average  yearly  rental  would  thus  be 
$5,680.25,  or  an  avernp^  annual  rental  of 
$13.34  per  acre.  It  seems  dear  enough  that 
the  phrase  should  be  read  "allowing  the  les- 
see a  credit  on  the  rent  (reserved  In  tbe 
lease)."  In  the  case  of  tbe  larger  tract  (371.1 
acres)  tbe  amount  agreed  to  be  allowed  as  a 
"credit  on  the  rent"  Is  in  each  instance 
greater  ($20,  $17.60,  $16,  $16,  $17.60)  than 
the  average  rratal  <fl3.34)  per  acre,  and,  if 
we  assnme  that  the  rental  value  of  the  two 
pieces  is  In  proporilon  to  tbe  allowances 
made  In  Qie  res^MctlTe  areas.  It  is  evident 
that  the  allowance  is  In  each  instance  great- 
er Uun  the  average  rental  per  acre  so  ap- 
portioned. This  is  the  interpretation  of  the 
lease  adopted  by  the  lessor  when  he  tendered 
the  sum  of  $2,956.S2  at  the  termtaiatlon  of 
the  lease. 

[S]  We  will  now  consider  the  claims  made 
by  the  respondent  tenant.  First,  it  Is  claim- 
ed that  the  proviso  should  be  construed  as 
though  it  read  "a  oedlt  upon  the  rent  due 
and  unpaid  at  the  time  of  the  tennlnatiott  of 
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the  lease"  And  In  this  exmnecfion  It  is  al- 
so urged  tbat  the  tennlnatlon  of  tbe  lease 
ipso  facto  terminated  the  obligation  to  pay 
rent.  It  could  not  be  applied  to  rrat  due 
and  paid,  because  m<Hiey  so  paid  becomes  ttae 
property  of  the  landlord.  It  Is  no  longer 
"rent,"  nor  could  the  stipulated  set-off  well 
be  applied  to  moneys  already  paid,  nor  conld 
it  well  be  applied  to  fature  rents;  for  ac- 
cording to  the  contention  of  the  tenant  there 
would  be  no  future  rents.  Hence  the  con* 
Btruction  contended  (or  that  the  proviso  ap- 
plies to  rents  due  and  unpaid.  But  It  is  pre- 
sumed that  the  tenant  will,  pay  his  reut 
when  due,  and,  if  he  does,  there  will  t>e  no 
period  of  time  except  the  day  when  the  rent 
Is  due  when  there  will  be  any  rent  upon 
which  the  amounts  specdfled  may  be  "cred- 
ited." 

As  It  appears  tbat  this  theory  Is  the  one 
adopted  by  the  jury,  we  will  give  It  further 
consideration.  The  jury  were  instructed  as 
follows: 

"(2)  If  you  find  that  the  intention  of  the 
parties  was  tliat  Mr.  Harbinson  ahoiild  receive 
compensatioD  for  the  balance  of  the  term  at 
the  rate  of  $10  per  acre  for  the  82  acres,  and 
$17.50  per  acre  for  the  371  acres,  then  joar 
verdict  must  be  Cor  the  plaintiff  for  the  som  of 
$lS.e25.10." 

The  Jnry  returned  a  gen««l  ro-dict  for 
tiiat  amount,  thus  adopting  this  view.  The 
tenant  paid  the  rental  due  November  1,  1917 
($3,286.80),  and  hence  the  tenant  was  allow- 
ed the  relmbursemmt  without  "crediting  on 
the  rent,"  f0r  on  this  theory  thera  was  no 
rent  on  which  to  credit  it  The  fnndamra- 
tal  assumption  on  whldt  tills  verdict  is  bas- 
ed is  that  all  rental  ceased  upon  the  termi- 
nation of  the  lease.  This  would  wdlnarlly 
be  true  and  is  true  here  in  a  sense,  for.  If 
ttie  allowance  to  the  tenant  on  termination 
of  the  lease  In  every  case  Is  equal  to  or 
greater  than  the  rent  reserved  for  the  bal- 
ance of  the  term,  as  la  the  case  here,  then 
there  will  be  no  further  rent  paid.  Indeed, 
It  is  conceded  that  the  landlord  must  malce 
a  payment  to  the  tenant  at  the  termination 
of  the  tense,  and  that  the  tenant  makes  no 
further  payment  to  the  landlord.  The  lease 
as  a  contract  is  not  terminated.  It  Is  still 
in  effect  between  the  parties,  and  the  plain- 
tiff is  seeking  to  recover  under  its  terms. 
What  the  parties  dealt  with  In  the  clauses 
under  consideration  was  th6  termination  of 
the  tenant's  estate  in  the  land,  or,  in  the 
case  of  irrigation  works,  etc.,  of  the  benc- 
QiAal  use  of  the  land  by  the  tenant  In  the 
absence  of  any  c<mtract  with  relation  to 
the  matter,  no  doubt  the  tenant's  obligation 
to  pay  all  future  Installments  of  rent  would 
eease.  In  this  case  the  lease  does  not  fix 
the  rental  value  of  the  land  for  any  period 
less  than  three  years,  and  it  was  as  appro- 
priate to  make  provision  for  the  rights  of 
the  parties  upon  Its  termination  during 


that  period  as  it  would  have  been  if  all  the 
rent  was  to  be  paid  in  ime  Installment  at 
the  termination  of  the  lease. 

The  particular  form  of  the  agreement  evi- 
dently resulted  from  the  fact  that  ttae  claus- 
es In  question  contemplated  ttae  termination 
or  use  by  the  irrigation  worifs  of  a  part  only 
of  the  premises  rather  than  a  termination  of 
the  entire  leasehold,  although  provision  was 
also  specifically  made  for  the  latter  event. 
In  the  case  of  Irrigation  woriis,  etc.,  the 
tenant's  right  to  the  possession  of  the  acre- 
age devoted  to  this  use  continued.  The  lease 
still  remained  In  full  force  and  effect  as  to 
the  entire  403.4  acres.  The  allowance  made 
as  a  credit  on  the  rent  Is  because  the  ten- 
ant has  lost  the  beneficial  use  of  that  por- 
tion as  an  alfalfa  farm.  Hence  he  Is  cred- 
ited with  the  value  of  the  use  thereof  on  the 
rental.  He  is  thus  "reim'burBod"  or  "com- 
pensated," to  use  the  language  of  the  lease. 

The  significance  of  this  clause  concerning 
the  construction  of  Irrigation  works,  etc., 
lies  In  the  fact  that  there  is  no  occasion  or 
opportunity  to  consider  the  legal  effect  of  a 
surrender  or  termination  of  the  lease,  and 
DO  chance  to  argue  that  the  right  to  rental 
ceased.  In  whole  or  in  part,  with  the  whole 
or  partial  termination  of  the  lease,  for  the 
lease  Is  still  in  full  force  and  effect ;  the 
tenant's  beneficial  use  thereof  has  merely 
been  impaired  by  the  works  in  question.  It 
would  follow  that  a  similar  construction 
should  be  placed  upon  the  termination 
clause,  couched,  as  it  Is,  In  the  same  lan- 
guage. The  only  occasion  for  considering 
the  clause  with  reference  to  fhe  constm^- 
tlon  of  irrigation  works,  etc..  Is  the  fact  that 
this  clause  demonstrates  tbat  the  continu- 
ance of  a  legal  estate  in  the  part  as  to  which 
the  lease  is  terminated  or  used  is  a  false 
quantity  in  the  case;  the  amount  to  be  cred- 
ited under  ttae  lease  Is  ttae  same  in  ea(4i 
event  Another  consId«ation  leads  to  the 
same  conclusion.  The  termination  chiuse 
deals  with  whole  or  partial  termination.  If 
partial.  It  is  clear  that  the  obligation  stUl  re- 
mains to  pay  the  entire  rent  reserved  in  the 
lease,  less  the  credit  for  whl<^  provision  la 
therein  made.  If  this  is  a  correct  contdn- 
slon,  there  is  no  adequate  reastm  for  adopt- 
ing a  totally  different  construction  where 
the  whole  estate  is  terminated.  It  is  not 
reasonable  to  assume  that  the  parties  In- 
tended that  the  retention  of  a  single  acre,  or 
part  of  an  acre,  for  instance,  should  result 
in  the  tenant  being  required  to  pay  all  fa- 
ture Installments  of  rent,  amounting  In  this 
case  to  $10,818.18,  and  should  pay  no  part 
of  it  if  the  last  acre  was  also  included  In  the 
notice  of  termination.  The  parties  have  a 
perfect  right  to  fix  any  terms  they  can  agree 
upon  as  the  basis  of  adjustment  upon  the 
termination  of  the  tenancy,  and  there  Is  no 
reas(Mi  to  believe  that  they  contemplated  a 
wholly  different  adjustment  of  their  rlghti 
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In  case  of  a  partial  and  of  a  total  tfirmina- 
tlon.  Tbey  mlgbt  bave  dime  so,  bat  there 
is  notUng  In  the  language  of  the  lease  un- 
der consideration  which  points  to  Bu<dk  a 
amdnslon.  It  Is  apparent  that  the  form  of 
agreement  resulted  from  the  fact  that  the 
lease  reserved  a  lump  sum  rental  For  that 
reason  It  would  have  been  difficult  to  frame 
a  provision  for  reimbursement  for  partial 
loss  whidi  was  not  In  the  form  of  a  credit 
upon  the  whole  rental  reserved  where  Qiere 
was  no  apportionment  of  the  rental  to  ei- 
ther time  or  acreage. 

It  Is  clear  then,  we  think,  that  the  allow- 
ance to  the  tenant  Is  the  same  per  year  per 
acre,  whether  the  allowance  Is  for  100  acres 
or  for  403  acres  or  for  the  whole  acres, 
and  that  the  lump  sum  rental  was  consid- 
ered an  obligation  of  the  tenant  In  estimat- 
ing the  amount  to  be  paid  by  the  landlord 
upon  the  termination  of  the  loise,  whether 
vhole  or  partial. 

[4]  The  appellant's  dalm  Is  untenable 
that  the  above-quoted  proviso  should  have 
read  Into  it  the  words  "due  and  unpaid"  as 
to  the  rent  upon  which  the  allowance  was  to 
be  credited.  To  add  these  words  to  the 
lease  is  beyond  the  power  of  the  court  or 
Jury.  Such  a  construction  would  defeat  the 
dalm  of  the  plaintiff,  for  he  here  seeks  to 
recover  $20,000.  not  as  a  credit  upon  rent 
"due  and  unpaid,"  for  there  was  no  such 
rent,  but  by  a  judgment  requiring  the  de- 
fendant to  pay  to  htm  that  amount.  The 
amounts  to  be  allowed  to  the  tenant  upon 
termination  bear  no  relation  to  the  time  or 
amount  of  the  payment  of  the  Installment 
of  rents.  Apparently  the  amount  to  be  paid 
the  tmant  the  first  year  was  fixed  wholly 
with  reference  to  the  maturity  of  the  crop 
00  the  land,  and  without  reference  to  the 
payment  or  iumpaymoit  of  rent  or  of  other 
'  omsidmttons  which  will  be  presoitly  men- 
tttmed.  Tbe  tenant  datans  that,  if  the  no- 
tice tennlnatlng  the  lease  had  been  efftetlve 
October  81,  1917,  instead  of  November  2, 
1917,  he  wonld  have  wholly  escaped  the  pay- 
ment due  November  1.  1917,  of  $3,286.30,  be- 
cause such  rental  would  not  have  been  due 
on  October  31,  1917,  and  for  that  reason  he 
complains  somewhat  that  the  landlord  se- 
lected November  2d  as  the  date  of  termina- 
tion. 

The  payment  or  nonpayment  of  the  rent 
most  be  an  Immaterial  factor  In  the  prob- 
lem. It  Is  not  reasonable  ,  to  believe  that  the 
parties  Intended  that  the  selection  of  a  date 
of  termination  with  relation  to  a  date  of 
payment  of  an  Installment  of  reat  should 
have  any  such  result,  thus  making  a  differ- 
ence of  over  |10  per  acre  per  year  ($4,257.11) 
between  a  termination  of  the  lease  October 
31, 1918,  and  November  2,  1918.  Such  a  con- 
stmctioQ  Is  wholly  Inconsistent  with  the 
care  with  which  the  exact  allowance  per 
ure  pa  year  Is  regulated  during  the  sum- 
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mer  and  autumn  of  1917.  If  tlie  lease  is 
terminated  in  June  or  the  first  two  weeks 
In  Jnly  the  rate  Is  $20  per  acre;  from  July 
IStta  to  August  16, 1917,  It  Is  $17.60  per  acre, 
although  a  payment  of  $6.56  per  acre  ($2.- 
646.27)  Is  made  July  29. 1917.  The  rate  from 
October  1st  to  October  3l8t  Is  $15  per  acre, 
and  changes  on  that  date  to  $17.50,  and  re- 
mains the  same  for  the  balance  of  the  term, 
although  a  payment  of  $8.15  per  acre  ($3,286.- 
80)  is  doe  the  next  day  (November,  1917)  and 
remains  the  same,  although  three  payments, 
amounting  to  about  $6  per  acre,  and  one  of 
OTtx  $10  per  acre,  are  made  during  this  pe- 
riod. It  Is  clear  from  the  foregoing  that  the 
allowances  to  the  tenant  were  made  with- 
out reference  to  the  dates  or  amounts  of 
rent  Installments,  which  leads  to  the  condu- 
sion  that  the  allowances  were  to  be  made 
against  the  whole  rental  reserved,  which 
amount,  except  In  the  case  of  a  termination 
of  the  whole  lease,  or  nearly  the  whole 
lease,  would  be  larger  than  the  allowance. 

[5,  e]  While  we  have  no  doubt  that  this  Is 
the  correct  construction  of  the  lease,  and  this 
conclusion  determines  the  case,  we  will  never- 
theless deal  with  some  of  the  points  of  the 
parties,  particularly  as  the  appellant  claims 
that  the  reimbursement  clause  Is  too  uncer- 
tain to  be  enforced,  and  the  respondent 
dalms  that  it  is  so  ambiguous  as  to  permit 
and  require  extraneous  evidence  for  Its  In- 
terpretation. The  appellant  contends,  and 
the  respondent  admits,  that  the  construction 
of  the  lease  is  a  questUm  of  law. 

"Of  course,"  says  respondent,  **it  Is  elemen- 
tary that  the  construction  of  a  contract  is 
always  a  legal  question  or  a  question  of  law 
for  the  court  However,  where  parol  evideuca 
is  required  to  dear  op  the  meaniDg  of  ambigu- 
oas  language,  such  evidence  snoold  be  submit- 
ted to  a  jury,  whicb  must  determine  the  mean- 
ing of  such  ambiguona  language.  With  the 
meauiiig  of  sacb  language  made  dear  by  the 
jury,  tbe  court  determines  the  legal  effect  of 
the  writing.  *  *  *  All  that  was  submitted 
to  the  Jury's  consideration  was  the  meaning  of 
the  language  'per  acre  per  year'  and  'credit 
on  tbe  rent.'  ** 

In  this  connection  It  should  be  observed 
that  no  such  question  was  submitted  to  the 
,tury.  They  were  nowhere  asked  to  construe 
the  meaning  of  ^either  of  these  terms  or 
phrases.  The  Instruction  on  which  Uiey  re- 
turned a  verdict  Is  quoted  above.  The  jury 
were  thereby  Instructed  to  bring  in  a  verdict 
for  the  plaintiff  for  $13,625.10,  'if  you  find 
that  the  Intention  of  the  parties  was  that 
Mr.  Harblnson  stiould  receive  compensation 
for  the  balance  of  the  term  at  the  rate  of,** 
etc.  The  object  of  all  construction  Is  to  ar- 
rive at  the  Intention  of  tbe  parties,  so  that 
the  instruction  submlttM  to  the  jury  a  ques- 
tion of  law  just  as  truly  as  if  the  court  had 
used  the  equivalent  phrase,  "if  you  construe 
the  contract  to  provide  tliat  Mr.  HarUnson 
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should  recelTe,**  etc;  This  InstrucUon  and 
similar  Instroctloiia  were  erroneous. 

The  re^ndent  cites  as  jtistltytng  the  in- 
stmctfon  sectlOD  66,  Blashfleld  on  Instruc- 
tions;  GoqniUard  T.  Hovey,  23  Neb.  622,  627, 
S7  N.  W.  479,  8  Am.  St  Rep.  114 ;  Taylor 
HcNntt,  68  Tex.  71 ;  Chambers  BingstaiT. 
69  Ala.  140.  146;  State  t.  Patterson,  68  Me. 
473,475;  Cunningham  T.  Washburn,  110  Mass. 
•  224.  226:  T.  E.  Foley  t.  McKlnley,  114  Minn. 
271.  131  N.  W.  316,  818 ;  Rapp  T.  H.  Llne- 
barger  &  Son,  149  Iowa.  420,  128  N.  W.  65S ; 
Durand  t.  Heney,  33  Wash.  38.  73  Pat  775 ; 
Vilas  V.  Bnndy,  106  Wis.  168,  81  N.  W.  812; 
Alworth  T.  Gordon.  81  Minn.  446.  84  N.  W. 
454;  H<H>e V.Maccabees, 01  N.J. Law,  148, 102 
Atl.  680,  601,  1  A.  L.  R.  455;  Paepcke-Lelcbt 
Lumber  Co.  t.  TaUey,  106  Ark.  400.  153  S. 
W.  883,  836 :  Yost  v.  Silvers,  188  Mo.  App. 
524,  110  S.  W.  971.  073;  HaskeU  v.  Read,  68 
Neb.  107,  03  N.  W.  007.  998.  96  N.  W.  1007 ; 
Vulcan  Iron  Works  v.  Electro  Magnetic  Min- 
ing Co.,  64  Ind.  App.  28.  09  N.  E.  420,  431, 100 
N.  E.  307 ;  Jones  v.  De  Couraey,  12  App.  Dlv. 
164,  42  N.  y.  Supp.  578;  Arlington  Heights 
Realty  Co.  r.  Citizens'  Railway  &  Light  Co. 
<Tei.  Civ.  App.)  IfiO  S.  W.  1100. 

We  will  not  undertake  to  analyze  these 
cases  for  the  reason  that  the  fundamental 
principle  involved  is  elementary,  and  Is  rec- 
ognized in  these  dedsionB,  namely,  that  the 
constructlpn  of  a  contract  is  always  a  mat- 
ter of  law  for  the  court,  no  matter  how  am- 
biguous or  uncertain  or  difficult  Its  terms, 
and  that  the  Jury  can  only  assist  the  court 
by  determining  disputed  questions  of  fact. 
If  the  facta  and  circumstances  to  be  consider- 
ed In  the  interpretation  of  the  contract  are 
undisputed,  there  Is  nothing  to  submit  to  the 
Jury,  and  the  court  must  direct  a  verdict  in 
accordance  with  the  construction  placed  on 
the  conti-act  by  the  court  In  the  light  of  the 
admitted  circumstances.  On  the  other  hand. 
If  such  ciremnstances  are  In  dilute,  and  the 
meaning  of  the  contract  Is  to  be  determined 
•one  way  according  to  one  Tlew  of  the  facts 
and  another  way  In  accordance  with  the  oth- 
er view  o£  the  facts,  then  the  determina- 
tion (tf  the  disputed  fftct  must  he  lect  to  the 
Jury,  hut  in  no  case  can  the  proper  construc- 
tion of  the  contract  be  left  to  a  Jury.  Cali- 
fornia W.  D.  Go.  T.  GaL  M.  O.  Co..  178  CaL 
337,  341,  177  pac.  840.  Any  Instruction  that 
leaves  more  than  this  to  a  Juiy  la  erroneous. 
The  dispute  may  be  concerning  the  accepted 
meaning  of  trade  or  technical  or  oolloquial 
terms  In  such  cases,  and  In  such  cases  only 
does  the  Jury  determine  the  meaning  of  the 
terms  or  language  used  in  a  contract.  Mo 
such  condition  exists  here.  The  terms  of  the 
contract  are  couched  in  ordinary  language  to 
be  d^rmined  according  to  accepted  usage, 
unless  the  circumstances  of  the  parties  and 
the  entire  contract  show  that  die  language 
used  in  the  contract  must  receive  a  dUterent 
•or  nnusnal  construction. 


In  note  to  12  Zi.  R.  A.  376,  it  is  said: 

"The  meaning  of  terms  of  art  or  tmainess  la 
for  the  jury. 

"This  is  the  role  where  testimony  is  neces* 
sary  to  determine  the  meaning  of  the  term; 
bnt  when  the  meaning  is  determined,  the  con- 
struction of  the  contract  with  the  meaohig  so 
determined  is  for  the  court"— ^ting  Barnard 
V.  Kellogg,  77  U.  S.  (10  Wall.)  383,  10  U  Ed. 
087,  and  other  cases. 

'"ITie  construction  of  a  written  contract  Is 
for  the  court  alone,  as  soon  aa  the  trne  mean- 
ing of  the  words  nsed  and  the  surrounding  cir- 
cumstances, if  any,  have  been  ascertained  as 
facts,  and  it  is  the  duty  of  the  jury  to  take 
the  construction  from  the  coart"— citing  Levy 
T.  Qadsby,  7  U.  S.  (8  Granch)  180,  2  Ll  Ed. 
404,  and  other  cases. 

"So  where  the  meaning  of  words  la  affected 
by  a  CQstom  or  usage  of  trade,  it  is  for  the 
jury  to  B&y  in  what  sense  they  were  used  by 
the  parties."  1  Blashfield's  Instmettons  to 
Juries,  i  66.  p.  1S8. 

And  this  would  be  true  where  the  contracts 
between  the  parties  and  the  ordinary  course 
of  business  contemplated  by  them  In  connec- 
tion with  the  contract  gave  to  the  terms 
therein  used  a  peculiar  meaning,  such,  for 
instance,  as  in  the  case  of  First  National 
Bank  v.  Bowers,  141  Cal.  253,  74  Pac.  856, 
where  the  words  "with  B-L  attadied"  were 
to  be  construed.  It  was  admitted  by  the  par- 
ties that  the  letters  "B-L"  meant  a  bill  of 
lading,  but  the  question  In  Issue  was  what 
sort  of  a  bill  of  lading  was  contemplated  by 
the  parties.  It  was  contended,  on  the  one 
hand,  that  the  bill  of  lading  intended  was  one 
which  vested  title  to  the  oranges  therein 
described  In  the  bank,  and,  on  the  other  band, 
that  according  to  the  course  of  business  of 
the  parties  it  meant  any  bill  of  lading  ac- 
companying a  draft  for  oranges  even  where 
the  consUpiee  was  an  agmt  of  the  oonsIgnM 
and  regardless  of  whether  or  not  the  bank 
secured  a  lien  upon  the  oranges  t^^  tho  bill 
of  lading,  nie  trial  court  baTlng  Inatmcted 
the  Jury  to  bring  in  a  verdict  for  the  d^end- 
ant,  it  was  held  that  the  instruction  was  er- 
roneous for  the  reason  that  the  court  there- 
by determined  that  the  defendant  was  only 
liable  OB  guarantor  for  such  drafts  as  had  at- 
tached thereto  hills  of  lading  which  conveyed 
title,  wh«eas  it  was  shown  that  according 
to  the  ordinary  coarse  of  bnsineas  as  con- 
ducted for  Qie  two  yean  covered  by  tbo 
guaranty  It  had  been  the  custom  of  ttte 
Halght  Fruit  Oompany.  whose  drafts  were 
guaranteed  by  the  defendant,  to  use  the  form 
of  draft  hy  which  the  shipper  retained  con- 
trol over  the  consigned  fruit  until  delivered. 
Under  these  drctmostances  It  was  fa^  that 
the  Jury  should  determine  the  sense  In  which 
the  parties  used  the  term  "bin  of  lading  at- 
tached." The  main  amotion  considered  by 
this  court  was  whether  or  not  the  constroe- 
tlcm  of  the  contract  of  guaranty  by  the  trial 
court  was  correct,  and  the  ooort  does  ntrt  In- 
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dlcate  tbe  form  of  instructloiu  by  wbUdi  the 
questions  should  tie  submitted  to  tbe  Jury* 
Upon  tbe  second  aiqpeal  In  that  case,  163  Cal. 
95,  M  Pac.  422,  it  la  said: 

"Upon  appeal  [tbe  prerions  appeal]  tbls 
court  beld  that  the  wording  of  the  gnaranty 
was  not  so  plain,  uQambiguouB,  and  certain  as 
to  have  justified  the  court  in  refusing  eTidence 
explanatory  of  it." 

The  decision  of  tbe  court  in  First  Nation- 
al Bank  T.  Bowers,  supra,  goes  no  further 
than  to  hold  ttaafc,  where  a  technical  phrase 
like  "bill  of  lading"  is  used,  It  can  he  prop- 
erly left  to  a  jury  to  determine  the  form  and 
terms  of  the  blU  of  lading  intended  by  the 
parties  as  ascertained  by  their  conduct  and 
dealings  with,  reference  to  bills  of  lading. 
This  case  Is  not  authority  for  submitting  to 
tbe  Jury  the  general  question  as  to  tbe  in- 
tention of  the  parties  to  be  ascertained  by 
construing  a  contract,  and  expressions  In  the 
opinion  whl<^b  would  so  indicate  cannot  be 
considered  as  authority  because  Juries  are 
triers  of  the  facts  and  not  of  the  law,  and 
because  of  subsequent  decisions  in  which  the 
functions  of  tbe  Jury  in  matters  of  interpre- 
tation are  determined.  Estate  of  Donnellan, 
IM  Cal.  14,  19,  m  Pac.  166,  168;  Estate 
Of  Thomson,  165  Cal.  290, 131  Pac.  1045 ;  Cal. 
W.  D.  Co.  V.  Cal.  M.  O.  Co.,  supra.  In  Es- 
tate of  Donnellan,  supra,  wherein  the  con- 
struction of  a  will  was  InTolved,  it  was  said: 

*'It  ia  a  fondamental  and  indispuUUe  proposi- 
tion that,  whersTsr  doubt  arises  as  to  the 
meaning  of  a  will,  such  doubt  is  resolved  by 
construction,  and  that  construction  is  one  of 
law;  it  is  an  application  of  legal  rales  govern- 
ing construction  either  to  the  will  alone  or  to 
properly  admitted  facts  to  explain  what  tbe 
testator  meant  by  the  doubtfnl  language.  In 
those  fTases  where  extrinsic  erldence  is  per- 
missible there  may  be  a  conflict  in  the  extrinsic 
evidence  itself.  In  which  ease  the  determina- 
don  of  that  (Conflict  results  In  a  finding  of  pure 
fact.  But,  when  tbe  facts  are  thus  found,  those 
facts  do  not  solve  the  difficulty.  They  still  are 
to  be  applied  to  tbe  written  directions  of  the 
win  for  the  latter's  construction,  and  that 
construction  still  remains  a  construction  at  law. 
In  such  cases,  where  the  evidence  of  the  facts 
is  in  conflict,  it  Is  permissible  for  the  court  or 
for  tbe  Jury  to  find  tbe  facts  and  those  findings, 
under  firmly  established  principles,  will  not 
here  be  disturbed.  But  the  appllcatiott  to  the 
will  itself  of  tbe  fiicts  found,  admitted,  or  es- 
tebliahed  presents  a  question  of  leK>l  construc- 
tion, which  is  as  purely  a  question  of  law  as  is 
ft  construction  of  tbe  win  without  resort  to  ex- 
trinsic evidence.  Therefore,  if  tbe  facts  have 
been  found  by  the  court  upon  conflicting  evi- 
dence, this  court,  accepting  the  findings,  will 
stfn  review  the  construction  of  the  court  in 
probate  and  determine  whether  or  no  a  wrong 
constroction  at  law  has  been  readied.  If  the 
facts  are  admitted,  or  established  without  con- 
flirt,  tbe  justness  of  the  application  which  the 
court  made  of  those  facta  In  its  constroction 
will  equally,  as  a  legal  proposition,  be  tbe  sub- 
ject of  review.  Agsln,  it  is  fundamental  that 
In  an  cases  where  extrindc  erldanet  ia  adnls- 
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siUe  to  ^  in  expounding  th4  win  the  evidence 
is  limited  to  tilts  sini^e  purpose.  It  is  con- 
sidered for  the  purpose  of  explaining  and  inter- 
preting the  language  of  the  will,  and  is  never 
permitted  to  show  a  different  intent  or  a  dif- 
ferent object  from  that  disclosed  (though  per- 
haps obscurely)  by  the  language  of  the  will  it- 
sell" 

The  same  rules  apply  to  Interpretation  of 
contracts.  In  Blstate  ot  Thomson.  8upra>  ^t 
page  296  of  166  Cal-i  at  page  1048  of  ISl 
Pac.  It  is  said: 

"Appellant  contends  that  this .  [the  questiod  ' 
of  construction]  is  really  a  conclosion  of  law, 
and  that  the  determination  of  th^  scope  and 
meaning  of  a  contract  is  always  a  question  of 
law.  Estate  of  Donnellan,  104  Cal.  14,  127 
Pac.  166.  It  is  perfectly  true  that  the  con- 
struction of  a  contract,  whether  that  construc- 
tion is  to  be  arrived  at  from  a  mere  reading  of 
the  contract  itself,  or  from  such  reading  aided 
by  extrinsic  evidence  of  circumstances  and  the 
like.  Is  always  a  construction  of  law.  But,  npon 
the  other  hand,  it  is  equaDy  trUe  that  whether 
or  not  there  Is  a  sufBeient  emiuderation  to 
snpport  a  contract  Is  always  a  question  of 
fact." 

In  CaL  W.  D.  Co.  t,  Cal.  M.  O.  Co.,  supra. 
It  is  said: 

*^e  eonstmctlon  of  the  contract  in  tbe  liftbt 
of  the  real  facta  Is  a  nutter  of  law," 

In  that  case  It  was  beld  Improper  to  submit 
to  tbe  jury  the  question  as  to  the  intention 
of  tbe  paities  in  using  the  phrase  "into  tbe 
oil  sand"  contained  In  an  oil  drilling  contract 
unless  that  phrase  had  some  "special  local 
meaning,  or  customary  construction,  with 
reference  to  which  the  parties  contracted." 

It  was  error  In  this  case  U>  submit  to  the 
jury  the  question  of  the  intention  of  the 
parties  to  be  derived  in  part  from  tbe  lan- 
guage of  tbe  contract  and  In  part  from  ex- 
trinsic evidence. 

[7, 1]  Let  us  next  consider  the  character 
of  the  extrinsic  evidence  relied  upon  to  ascer- 
tain the  proper  construction  of  the  contract. 
The  Gdtuation,  as  stated  by  the  respondent,  is 
as  follows: 

"To  aid  the  court  and  jury  in  construing  this 
language,  tbe  witness  Harbinson  was  permitted 
to  testify  to  many  extrinsic  circumstances  and 
matters  which  establish,  and  from  which,  as  we 
have  pointed  out,  the  jury  concluded,  tbe  intent 
of  the  parties  was  that  tbe  company  waa  to 
compensate  Harbinson  for  the  itaexpired  term 
of  the  lease,  deducting  therefrom,  however,  such 
ruit  as  might  be  due.  •  •  •  From  tbe  testi- 
mony of  the  witnesses  Harbinson,  Glide,  and 
Klingingsmith  a  conflict  arose.  There  was  tes- 
timony from  which  tbe  court  or  jury  could  infer 
or  conclude  that  Harbinson  «ws  to  i«  «mpe»- 
Mted  to  fflifoft  psr  oors  per  year  /or  ihe  anets- 
pM  term,  and  while  tiie  appellant  baa  made 
no  assertions  as  to  what  the  testlnumy  of  Ollde 
and  Klingingsmith  established.  If  we  are  ««>■ 
rect  in  our  presumption  there  was  also  testimo- 
ny from  which  the  court  or  jury  odght  Infer  or 
concliide  that  HarMnstm  sms  to  te  wmpmtatti 
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only  M  mucK  per  toert,  nvorAait  0/  tt«  Impilh 
0/  ffte  iine«|»red  <«nn."  (Italics  ours.) 

The  evidence  upon  which  this  statement  Is 
based  may  be  .eummarlzed  as  follows:  Har- 
binson  testified  that  he  bad  seeded  the  land 
to  alfalfa,  and  that  In  January,  1917,  frost 
destroyed  the  young  alfalfa,  and  that  there- 
fore he  was  compelled  to  reseed  the  land; 
that  th£  reasonable  expense  of  mowiny,  nik- 
Ing,  plowing,  discing,  harrowing,  dod-mash- 
Ing,  and  seeding  would  be  ¥4.S26  and  of  re- 
seeding  $1,976,  total  $6,802,  and  that  there- 
fore his  total,  expenditures  for  the  first  year 
were  $12,734;  that  the  anticipated  return 
for  alfalfa  for  the  first  year  would  be  one 
ton,  or  $10  net  per  acre,  while  the  second  and 
third  years  the  return  would  be  six  tons  per 
acre,  making  a  net  retnm  to  the  tmant  of 
$48,360  for  the  last  two  years  and  a  Ion  of 
$8,704  for  the  first  year. 

The  appellant  presented  a  witness  who  tes- 
tified to  a  conversation  between  the  plaintiff 
and  the  defendant's  agent  at  the  time  the 
lease  was  being  drawn  to  the  effect  that  the 
amounts  of  $20,  $17.60,  $16,  $15,  and  $17.50 
were  fixed  with  reference  to  the  time  of  cut- 
ting the  alfalfa  and  a  crop  of  volunteer  bar- 
ley on  the  place  during  the  year  1917.  Noth- 
ing was  said  in  that  conversation  about  the 
installments  of  reat  falling  due  under  the 
contract,  or  about  the  payments  "per. acre 
per  year." 

The  reason  advanced  by  respondent  for  the 
reception  of  the  evidence  offwed  on  his  be- 
half la  thus  stated  by  ressHmdenfs  counsel: 

"Bat,  farther  than  that,  one  of  the  pirenm- 
stances  that  the  court  or  the  jury  are  entitled 
to  in  Rpttinjf  at  the  meaaing  of  this  lease  Is 
■what  would  be  a  fair  comppTisfltion  to  Joe  Har- 
blnson  when  it  was  terminated." 

Assuming  that  such  evidence  was  admis- 
sible, where  was  the  conflicting  testimony  to 
be  submitted  to  the  Jury?  There  was  no  dis- 
pute about  the  cost  of  improving  the  land 
or  about  the  conversation.  If  either  of  these 
Victors  were  applicable  to  the  Interpretation 
of  the  contract,  It  was  the  duty  of  the  court 
to  make  the  application.  Instead,  the  jury 
were  Instructed  as  follows: 

"Geotlomen  of  the  jury,  you  are  inntnicted 
that  you  are  entitled  to  take  into  considera- 
tion all  the  circumstances  and  facts  as  shown 
by  the  evidence  and  bearing  upon  the  subject- 
matter  of  this  lease.  The  subject-mstter  of  the 
lease  is  the  land,  and  In  determining  what  com- 
pensation tiie  plaintiir  is  entitled  to.  If  any,  for 
the  termination  of  the  lease,  you  are  entitled  to 
take  into  consideration  the  condition  of  the  land 
at  the  time  the  lease  was  made,  what  would  be 
necessary  to  do  to  the  land  to  get  it  into  a  con- 
dition to  a  stand  of  alfalfa,  and  also  what 
would  be  necessary  to  produce  on  It  a  good 
stand  of  alfalfii.  Toa  are  also  instmeted  that 
yon  are  mtitled  to  take  Into  coiirideniti<m  the 
amount  of  expense  which  tiie  parties  had  In 
mind  In  so  cultivating  the  land  and  getting  a 
p>od  stand  of  alfalfa.  Yon  are  likewise  entitled 
to  take  into  omitideratiai  tht  amonnt  of  mt 


paid  and  to  be  paid,  and  also  what  would  ham 
been  the  value  of  the  leasehold  interest  In  the 
land  to  Mr.  Harbinson  with  a  good  stsnd  of 
alfalfa  on  It;  and  in  determining  what  should 
be  the  amount  of  your  verdict,  if  any,  for  the 
plaintiff,  yon  are  entitled  to  determine  whether 
or  not  the  parties  entering  into  the  lease  took 
into  consideration  the  expense  of  getting  a  stand 
of  alfalfa,  the  amount  of  rent  to  be  paid,  koA 
the  value  of  the  land  in  alfalfa  for  the  portloa 
of  the  time  left  after  the  lease  should  be  ternd- 
nated;  and  if,  in  the  light  of  these  drcomstBDC* 
es  you  believe  that  the  intention  of  the  yai^n 
was  that  if  the  lease  ahould  he  terminated  Mr. 
Harbinson  should  receive  $17^  per  acre  per 
year  for  the  three  years,  then  yon  must  find 
your  verdict  accordingly,  and  estimate  and  de- 
termine the  amount.  If,  however,  you  dete^ 
mine  that  the  intention  of  the  parties  was,  in 
light  of  all  the  circumstances,  that  the  amoanl 
of  compensation  ahould  be  |17JM>  per  acre  for 
the  remainder  the  time  firom  November  1,' 
1917,  to  November,  1919,  then  you  must  reader 
your  verdict  accordingly.  In  other  words,  yon 
are  instmeted  [here  follow  hypothetical  instro^ 
tions,  induding  that  upcm  which  the  verdict  was 
based]." 

By  this  Instruction  the  Jury  were  directed 
tn  effect  to  place  themselv^  in  the  position 
of  the  parties  and  to  construe  the  contract, 
while  this  was  exclusively  the  duty  of  the 
court.  If  the  expense  of  planting  the  land 
to  alfalfa  was  a  legitimate  matter  fo  be  con* 
sidered,  the  evidence  was  before  the  court  for 
that  purpose.  The  fact  is  that  the  InstrM- 
tions  virtually  left  the  jury  to  determine 
whether  $20,451.75  or  $2,955.52  or  $9,643.57, 
or  nothing  was  a  fair  compensation  to  tbs 
plalutin  under  the  circumstances,  for  tb» 
court  expressed  no  opinion  whatever  on  tbe 
subject  of  the  proper  Interpretation  of  the 
contract  The  fact  is  that  the  only  dlfllcnlty 
in  the  case  arises  out  of  the  extrinsic  evi- 
dence, and  the  apparent  hardship  thus  shown 
to  result  to  the  tenant  from  the  termlnatica 
of  the  lease  on  November  2,  1917.  The  In- 
struction to  the  Jury  assumes,  as  does  tho 
entire  presentation  of  the  facts  by  the  re- 
spondent, that  the  parties  drew  a  contract, 
whose  construction  must  be  reasonable  and 
jnst  under  all  the  circiunstances,  whereat 
the  real  question  for  determination  Is  the 
meaning  of  the  written  agreement.  The  par- 
ties may  not  have  anticipated  and  evidently 
did  not  anticipate  every  i>ossible  condition 
arising  from  a  termination  of  the  lease  at 
different  periods  during  the  term  of  the  lease. 
It  Is,  of  course,  true  that  the  lease  should  be 
given  an  interpretation  which  would  work  no 
obvious  injustice  to  either  party  If  the  lan- 
guage used  is  susceptible  of  such  an  interpre- 
tation, but.  If  not.  It  must  be  conatmed  ac- 
cording to  Its  plain  Import.  Aa  we  have  said, 
the  terms  of  the  lease  are  plain  and  onani- 
biguous.  The  effort  of  the  Jury  to  give  to 
the  lease  an  interpretation  that  wonld  tM 
Just,  based  upon  a  speculation  as  to  what  tbe 
parties  Intended,  In  effect  requires  the  land- 
lord  not  only  to  remit  the  rental  2»  ttw  lift 
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two  years  of  the  term,  but  In  addition  to  pay 
the  tenant  a  larger  amount  for  the  land  for 
that  part  of  the  term  ($13,625)  than  the  ten- 
ant had  agreed  to  pay  for  that  period.  In 
other  words,  the  landlord  is  required  to  pay 
the  tenant  ¥6,812.50  per  year  for  two  years 
for  its  laDd  instead  of  receiving  from  the  ten- 
ant ^,580.25  per  year  (If  we  assume  that  $5,- 
932.57  It  received  is  a  fair  rental  for  the  first 
year),  while,  If  respondent's  claim  had  been 
adopted,  the  amount  paid  by  the  landlord  for 
the  last  two  years  ($20,451.76)  would  exceed 
the  entire  rental  reserved  for  the  whole  term. 
On  the  other  hand,  the  Interpretation  we 
have  placed  on  the  lease  means  a  toss  to  the 
tenant  of  $6,748.48.  If  we  subtract  from  that 
loss  the  amoant  due  to  the  unforeseen  frost, 
it  follows  that  the  lease  was  so  drawn  that  a 
loss  of  $3,772  was  llicely  to  result  to  the  ten- 
ant by  the  termination  of  the  lease  on  Novem- 
ber 2.  1917.  It  is  therefore  not  a  reasonable 
i^reement  as  applied  to  the  particular  date 
of  termination,  but  it  can  be  made  reason- 
able only  by  making  a  new  contract  for  the 
parties,  which  cannot  properly  be  done,  and 
ibould  not  be  attempted  undo*  the  guise  of 
interpreting  the  lease.  The  extrinsic  evi- 
dence introduced  in  this  case  did  not  aid  In 
its  interpretation  or  Justify  the  conclusion 
of  the  court  and  Jury. 

[I]  This  action  was  begun  by  the  plaintiff 
on  November  1,  1917,  to  restrain  the  defend- 
ant from  taking  possession  of  the  land  in  pox- 
snance  of  its  notice  of  September  12.  1917, 
terminating  the  lease  on  November  2d.  The 
basis  of  the  action  was  the  alleged  insolvency 
ot  the  defendant  and  the  fact  that  the 
amonnts  due  to  the  plaintiff  under  the  lease 
were  unpaid.  The  defendant  answered  and 
tendered  $2,955.52,  the  amount  it  admitted  to 
be  due  to  the  plaintiff.  Thereafter  on  No- 
vember 6,  1917,  it  was  stipulated  that  the 
plaintiff  should  immediately  surrender  pos- 
session of  the  premises  to  the  defendant, 
that  d^endant  would  pay^lO.OOO  to  the  clerk 
of  the  court  to  secoie  to  plaintiff  any  amount 
found  due  to  him  by  the  defendant,  and  that 
It  be  determined  ia  the  action  what  amount 
of  money  was  due  the  plaintiff  by  reason  of 
tbe  tCTminatlon  of  the  lease.  Thereafter  the 
r'w'ntl'^  filed  an  amended  and  aapplemental 
complaint.  Janutiry  8.  1919,  and  an  amend- 
ment thereto  Jannaiy  14,  1919,.  the  answer 
to  which  wu^flled  dnrb^  tbe  trial.  Tbe  de- 
ftDdant  now  claims  that  t^  teilnre  of  the 
idalntUt  to  surrender  possession  on  Novem- 
lier  2,  1D17,  was  a.  breach  of  the  contract, 
irtdcb  imvents  any  recovery  by  tbe  plalntln. 
In  view  of  fba  stipnlation  surroiderli^  pos- 
Msston  m  November  6,  lftl7,  and  In  the  ez- 
preoB  agreranent  to  submit  the  amoant  of 
CMnpauBtton  to  detwmlnatlon  In  tttls  case, 
It  la  dear  that  Uie  breach.  If  any,  was  waived 
bf  the  atipalatton. 

[II]  It  ir  claimed  that  the  plaintiff  was 
■eitonped  by  the  sdecUon  of  a  renwdy  incon- 


sistent with  a  right  to  compensation  but,  in 
view  of  the  stipulation,  that  question  cannot 
arise,  for  this  action  was  by  mutual  agree- 
ment converted  Into  one  for  compensation. 

The  same  thing  ia  true  in  regard  to  the  al- 
leged failure  of  the  plaintiff  to  prove  per- 
formance of  the  terms  of  the  lease  which 
was  alleged  in  tbe  general  terms  permitted 
by  the  Code.  The  claim  Is  that  plaintiff's  re- 
fusal tq  surrender  the  possession  of  the  prem- 
ises on  November  2, 1917,  was  a  breach,  but, 
as  we  have  said,  this  wa«  waived  by  the  stip- 
ulation. 

[11]  Defendant  claims  that  the  lease  was 
procured  by  fraud,  and  that  the  verdict  in 
that  regard  was  against  tbe  uncontradicted 
evidence.  The  fraud  is  alleged  to  consist  In 
representation  by  the  plaintiff  to  tfie  defend- 
ant that  he  was  the  lessee,  when,  in  truth 
and  in  fact,  he  was  acting  for  a  corporation 
composed  of  himself  and  bis  brothers.  The 
lease  was  made  to  him  Individually  and  the 
corporation  was  not  formed  until  after  the 
lease  was  executed,  so  there  is  no  merit  In 
the  claim  that  there  was  no  evidence  to  sup- 
port the  verdict  against  fraud. 

What  has  been  said  disposes  of  other  points 
raised  by  the  appellant.  The  respondent  is 
entitled  to  the  sum  tendered  by  the  appellant, 
and  should  have  Interest  thereon  and  costs 
because  the  ai^llant  virtually  withdrew  its 
tender  when  it  advanced  the  claim  that  the 
plaintiff  should  recovw  nothing. 

The  trial  court  Is  directed  to  modify  its 
Judgment  by  reducing  the  same  to  the  amount 
of  $2,955.62,  with  interest  from  November  2, 
1917,  at  the  rate  of  7  per  cent,  per  annum, 
plus  the  plaintiff's  costs  of  the  flrst  trial; 
app^ant  to  have  his  costs  on  am»eal.  deduct- 
ed from  the  Judgment 

We  concur:  SHAW,  0.  J. ;  LENNON.  J. ; 
WASTE,  J.;  LAWLOR,  J.;  SHURTLEFF,  J. 

SLOANE,  J.  I  dissent.  In  my  judgment 
tbe  proviso  for  paying  lessee  compensation 
for  terminating  his  lease  two  years  before 
the  expiration  of  the  term  "by  credit  on  the 
rent"  is  ambiguous  as  to  what  rents  were  re- 
ferred to  in  the  use  of  tlut  expression.  It 
was  an  ambiguity  which  could  (mly  be  re- 
solved a  consideration  of  all  the  condi- 
tions and  drcumstances  snrronnding  the 
transaction  In  ordor  to  determine  in  what 
sense  the  word  "rent"  was  used,  whether  as 
referring  to  rents  "due  and  unpaid"  for  the 
expired  part  of  the  twm  as  found  by  the  ver- 
dict of  the  jury  w  rent  "reserved  In  the 
lease"  as  determined  by  the  majority  oplniOD 
on  this  ai^eaL 

The  ftcts  developed  In  evidence  fending  to 
throw  li^t  npon  tbe  interpretation  whldi 
should  be  given  to  the  nae  of  tlie  word  '*rmt'' 
IB  this  oonnectioD,  while  established  by  uncon- 
flfeting  tratlmony.  give  rise  to  conSlcting  in- 
fwencee ;  that  ia,  K»na  of  the  ocmdltiona  and 
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cransactloiui  suggest  that  the  words  "credit 
on  the  rent"  were  used  In  one  sense,  and 
some  that  they  were  used  In  the  other.  Un- 
der these  drcumstancee  the  question  was 
clearly  one  of  fact  for  the  Jury. 

The  aathoritles  cited  in  the  opinion  of  Mr. 
Justice  WILBUB  to  the  point  that  the  con- 
struction of  a  contract  is  always  a  question 
of  law  for  the  court,  no  matter  how  amblg- 
noua  Its  language,  if  the  extraneous  evidence 
explaining  the  ambiguity  Is  not  confilcting, 
are  unquestioned.  It  is  equally  as  well  set- 
tled, however,  by  these  authorises  and  oth- 
ers, that  whtf  e  the  evidence  is  conflicting.  It 
becomes  a  qnestion  of  fact  for  the  jury,  not 
to  construe  the  contract,  but  to  determine 
what  meaning  the  parties  themselves  attach- 
ed to  the  ambiguous  terms,  and  it  is  also 
recognized  that  such  conflict  may  arise  from 
different  inferences  which  may  be  drawn 
from  undisputed  facts,  as  well  as  from  a  dis- 
pute aa  to  the  facts  themselves.  T.  E.  Foley 
Co.  V.  McKInley.  114  Minn.  271,  131  N.  W. 
816;  Rapp  v.  linebarger  ft  Son,  149  Iowa, 
429,  128  N.  W.  B55;  Durand  v.  Heney,  S3 
Wash.  38.  73  Pac.  77B. 

First  National  Bank  v.  Bowers,  141  Cal. 
2S3,  74  Pac.  856,  Is  a  case  In  point,  and  close>- 
ly  parallel  to  the  one  before  us.  There  the 
ambiguity  arose  In  the  use  of  the  term  "bill 
of  lading  attached."  As  the  main  oi^lon 
■tates,  In  reviewing  Uie  declsicm : 

"Tbt!  question  in  issue  was  what  sort  at  a  bill 
of  lading  was  contemplated  by  the  parties." 

It  was  contended,  on  the  one  hand,  that  the 
bill  of  lading  Intmded  was  one  which  vested 
title  in  certain  oranges,  and,  on  the  other/ 
hand,  that  It  meant  any  bill  of  lading  accom- 
panying a  draft  for  oranges  regardless  of 
whether  tbs  consignee  secured  a  lien  by  the 
MIL  The  matter  was  to  be  determined  by 
evidence  as  to  the  custom  existing  in  dmllar 
transactions.  The  court  says,  quoting  Thomp* 
eon  V.  McKay,  41  Cal.  22S: 

"  'The  rule  Is  well  established  that,  in  con- 
struing doubtful  Instruments,  tbey  must  be  in- 
terpreted in  the  light  of  the  surroandinir  cir- 
cumstances. After  ascertainini;  the  relation  of 
the  contracting  parties  to  each  other,  and  the 
subject-matter  of  the  contract,  the  court  will, 
if  possible,  so  construe  the  instrument,  however 
inartificially  drawn,  as  to  give  effect  to  the  in- 
tention of  the  parties,  provided  it  can  be  done 
without  difregarding  the  language  of  the  in- 
stmment  when  all  lt»  parts  are  conridered.' 
*  *  *  The  purpose  to  be  subserved  by  this 
rule  Is  to  place  the  court  or  jury  in  the  position 
of  the  parties  at  the  time  the  contract  was  made, 
and  enable  it  to  intelligently  interpret  the  lan- 
guage used  by  them.  •  •  •  Under  these  prin- 
ciples the  plaintiff  had  a  right  to  have  submitted 
to  the  jury  the  question  of  what  was  intended, 
understood,  and  meant  by  the  parties  in  the  use 
«E  the  term  *biU  of  lading  attadied.' " 

Id  the  Instant  case  the  opposing  parties 
contend,  on  the  we  hand,  tbat  In  vtAng  the 


term  "credit  on  the  rent"  the  jparties  had  in 
mind  such  rents  as  might  be  due  and  unpaid 
when  the  lease  was  terminated ;  on  the  other,- 
that  the  rent  referred  to  was  the  term  "rent" 
stipulated  in  the  lease,  which  remained  un- 
paid covering  the  remaining  two  years  of 
the  term  for  which  the  lease  had  been  can- 
celed. 

It  may  be  conceded  that  It  is  possible  from 
certain  expressions  of  the  lease  contract  to 
give  the  Interpretation  to  the  disputed  clause 
contended  for  by  appellant,  without  recourse 
to  extraneous  evidence.  But,  on  the  other 
hand,  there  are  other  declarations  that  are 
inconsistent  with  such  interpretation. 

The  lessor  contracts  to  compensate  the  les- 
see for  the  loss  of  the  remainder  of  the  term, 
in  case  of  an  exercise  of  the  option  to  termi- 
nate the  lease,  and  the  stipulated  damages 
for  the  two  years  of  the  unexpired  term  in 
this  instance  was  $13,626. 

When  the  lessor  exercised  bis  option  to 
terminate  the  lease  as  to  the  entire  premisee, 
the  obligation  of  the  lessee  to  pay  future 
rentals  was  also  terminated.  It  is  conceded 
that  all  accrued  rents  had  been  paid.  If  the 
contract  for  damages  had  stopped  at  the  un- 
qnallfled  agreement  to  compensate  the  lessee 
in  the  sum  of  $13,626,  for  the  loss  of  the  un- 
expired term,  there  would  have  been  no  ques- 
tion of  the  latter's  right  to  recover  that 
amount,  without  deducting  ttaer^rom  over 
$10,000  of  rent  that  he  did  not  owe.  Is  It  a 
reasonable  interpretation  of  the  provision 
tbat  this  payment  should  be  made  by  a  "cred- 
it on  the  rent"  that  the  parties  thereby  in- 
tended to  bind  the  lessee  to  account  tor 
rents  which,  under  Ote  temu  of  the  ecmtract* 
were  not  due  or  owlngT 

Under  this  construction  of  the  contract  It 
wDI  be  seen  by  a  little  compotatitm  that, 
had  the  lease  been  tmnlnated  six  numtha 
earllM'  or  six  months  later,  the  stipolated 
compensation  would  have  been  entirely  can- 
celed the  nnexirfred  term  rental,  and  all  tiie 
lessee  would  have  rec^ved  from  the  agree- 
meot  to  compensate  him  would  have  been  a 
r^ease  from  Obligation  to  pay  rent  on  the 
twminated  leasdiold.  which  release  he  al- 
ready had  by  virtue  of  Oie  voluntary  cancel- 
lation of  the  lease  by  hU  landlord. 

The  conditions  of  the  twmlnatton  of  the 
tease  as  it  occurred  here  ^t  a  balance  due 
the  lessee  over  the  unpaid  term  lease  of  $2,- 
955.52,  which,  under  the  ruling  of  the  ma- 
jority opinion,  la  all  the  compensation  he  wlU 
receive  for  the  nneqdred  two  years  ot  his 
valuable  leasehold. 

Wh»  we  consider,  under  the  eztraneons 
evidence,  together  with  other  stgniflcant 
facts,  that  the  parties  to  the  lease  in  fram- 
ing this  contract  had  undtt  consideration  the 
amount  of  remuneration  whidi  would  oom< 
pensate  the  lessee  for  the  loss  of  the  lost  two 
years  of  a  three-year  lease  npon  400  acres 
of  land  whicb  was  to  bs  planted  to  alfUfn 
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ex  parte  FUJI  I.  (Cr.  2420.) 

(Supreme  Court  of  California.  June  1,  1922.) 

t.  Constltutlonat  law  ^s»240(l)— Evldanca  4=s> 
t8— Weights  and  measures  <&=» 2— Prohibiting 
sale  of  strawlierries  In  half-pint  containers  a 
reasonable  classlflcatlon. 

The  provision  of  Fruit  and  Vegetable 
Standardization  Act,  J  7,  ttiat  the  standard  bas- 
ket for  strawberries  shall  he  the  dry  pint. 


Cal.)  EX  PARTE  FUJn 

(S07  P.> 

the  first  year,  at  a  probable  net  loss  for  tbat 
season,  and  contemplated  matured  crops  for 
the  last  two  years  which  were  expected  to  net 
to  the  lessee  many  thousands  of  dollars  the 
second  and  third  years,  It  Is  a  violent  Inter- 
pretation which  accepts  the  one  of  two  mean- 
ings of  the  term  used,  which  woold  leave  the 
tenant  with  only  a  nominal  compensation  for 
his  loss. 

It  la  argned  that,  If  the  unpaid  term  rent 
was  not  the  tbing  referred  to  In  this  proviso,    ^     ,   ,  ...... 

the  reference  to  rent  conld  have  no  applica-  i  the  same  section  permits  half -pint  has- 

kets  for  other  berries,  is  not  uoreaBonable  or 
discriminatory,  since  it  is  a  matter  of  common 
knowledge  that  strawberries  are  larger  and  of 
more  irregular  shape  than  other  berries,  so 
that  the  sale  in  small  contiUners  would  be 
detrimental  to  the  parchaser,  and  since  the 
pint  and  half-pint  containers  had  the  same  sur- 
face area,  the  difference  being  in  their  depth, 
which  is  not  observable  when  the  baskets  are 
packed,  as  they  usaally  are,  in  six-basket  trays. 

2.  Weights  and  measures  «=>2— Aott  to  limit 
deceptlan  In  marlteting  should  be  liberally  oon- 
strued. 

Arts  providing  standard  containers  for 
fruits  and  vegetables,  having  for  their  purpose 
the  protection  of  the  purchasing  public  by  the 
elimination  of  deceptive  methods  in  the  market- 
ing of  products,  are  beneficial  in  a  Ugh  degree, 
and  are  to  be  liberally  conatmed. 


tlon,  as  all  accrued  rents  were  presumed  to 
be  and  had  actually  been  paid  before  the  ter- 
mination of  the  lease.  The  option,  however, 
reserved  by  the  lessor  to  so  cancel  the  lease 
extended  to  all  or  any  part  of  the  acrease. 
and  It  may  well  have  beok  within  the  contem- 
plation of  ttie  parties  that  such  option  would 
only  be  exercised  im  to  part  of  the  land,  leav- 
ing accruing  rats  on  the  remalndw  to  be  ap- 
plied on  ttie  stipulated  damages. 

I  think  the  Interpretation  adopted  by  the 
Jury  was  consistent  with  the  omdltlonB 
shown  in  evidence  and  sunporta  the  verdict 
for  n3,62S. 

When  the  lessor  agreed  to  "compensate" 
the  lessee  at  a  fixed  rate  per  acre  per  year 
for  the  loss  of  the  canceled  two  years  ft  his 
leasehold,  It  agreed  to  give  him  something 
of  value  for  surrendering  the  remainder  of 
bis  term.  There  is  no  compensation  In  mere- 
ly granting  to  the  lessee  the  privilege  of  pay- 
ing himself  by  apidylng  to  bis  claim  rentals 
which  be  no  longer  owea,  on  lands  which  he 
no  longer  possesses. 

The  verdict  of  the  Jury  is  based  npon 
lattonal,  common  sense  Interpretation  of  the 
intent  of  the  parties,  and  rapports  the  <mly 
construction  of  the  contract  omBlstent  with 
Justice  and  Mr  dealing. 

In  the  language  of  Justice  Shaw,  in  Stein 
T.  Archibald,  161  GaL  223,  M  I'ac.  687: 

"It  is  a  well-settled  principle  applicable  to  the 
construction  of  contracts  that,  where  one  con- 
struction would  make  the  contract  unreasonable, 
unfair,  or  unusual  and  extraordinary,  and  an- 
other construction,  equally  consistent  with  the 
language,  would  make  it  reasonable,  fair,  and 
just,  tiiat  the  latter  construction  Is  the  one 
whkib  must  be  adopted.** 

It  la  true  that  the  question  of  fact  as  to 
the  interpretation  of  the  ambiguous  lan- 
guage of  this  lease  was  not  submitted  to  the 
Jury  under  an  ai^opriate  Instruction,  and 
instructions  were  given  which.  It  is  claimed, 
left  with  the  Jury  the  constructI<Hi  of  the  con- 
tract But,  even  so,  this  error  woiHd  only 
call  for  a  reversal  and  new  trial,  and  should 
not  be  followed  by  a  Judgment  of  this  court 
taking  the  Interpretation  of  the  controvert- 
ed language  from  the  c<maideration  of  a 
Jury. 


In  Bank. 

Application  of  Frank  FuJll  for  a  writ  of 
habeas  corpus,  prayed  to  be  directed  to  the 
Sheriff  of  the  City  and  County  of  San  Fran- 
cisco, to  secure  the  release  of  petititHier  from 
I  custody  on  a  charge  of  violating  the  Gall- 
ic fomla  Fruit  and  Vegetable  Standardisation 
Act.   Writ  denied. 

Eugene  F.  Conlln,  of  San  Frandaco,  fOr 
petititmer. 

U.  &  Webb,  Atty.  Gen.,  and  S.  W.  Harris 
son,  Deputy  Atty.  Gm^  tot  xes^ndait 

PBB  CURIAM.  AppUcatlon  for  a  writ  of 
habeas  corpus.  The  applicant  was  arrested 
upon  the  charge  of  a  vi<datIon  of  the  provi- 
sions of  an  act  of  the  LyCgislature  known  as 
"The  California  Fmlt  and  Vegetable  Stand- 
ardisation Act"  (Stats.  1921,  c.  719),  com- 
mitted by  the  applicant  on  or  about  the  29th 
day  of  October,  1921,  In  the  city  and  county 
of  San  Francisco,  as  fidlows: 

That  the  said  Frank  Fuji!  "then  and  there 
unlawfully,  feloniously,  maliciously  and  wUlfully 
did  sell,  offer  for  sale  and  expose  for  sale  cer- 
tain btrawberries  in  containers  holding  less  than 
one  dry  pint,  to  wit,  one-half  dry  pint,  contrary 
to  the  force  and  effect  of  the  statute,"  etc 

The  ai^Ucant  now  se^  this  writ,  basing 
his  application  upon  the  ground  that  the  par- 
ticular provision  of  said  act  with  the  viola- 
tion of  which  he  Is  charged  is  unconstitu- 
tional, for  the  reason  that  the  same  Is  not 
uniform  In  its  operation,  but  1>  dlscrlmlna- 
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toTjt  In  that  la  Imposes  an  arbitrary  and  un- 
reasonable limitation  and  restriction  upon  the 
property  rights  of  the  applicant  In  the  owner- 
ship and  sale  of  his  strawberries.  The  par- 
ticular provision  of  said  act 'which  the  appli- 
cation thus  assails  reads,  in  part>  as  follows: 

"Sec.  7.  Standard  packages  are  hereby  es- 
tablished as  follows:    •   •  • 

"(2)  Standard  berry  baskets,  dry  pint  con- 
tfiining  an  interior  capacity  of  approximately 
tbirty-three  and  six-tentbs  cubic  inches  and 
dry  one-half  pint  containing  interior  capacity  of 
approximately  sixteen  and  eight-tenths  cubic 
inches;  provided,  that  the  Btandard  ia^tet  for 
stnwberriet  tAoII  he  iht  dry  jitnt." 

[1]  Section  14  of  the  act  makes  It  unlaw- 
ful for  any  person,  Qrm,  company,  organiza- 
tion or  corporation  "to  pack  or  cause  to  be 
packed  for  sale,  or  shipment,  import,  sale, 
offer  for  sale  or  deliver  for  shipment,  any 
of  the  fresh  fruits,  nuts  or  vegetables  sped- 
fled  In  this  act  that  do  not  conform  to  the 
standards  herein  provided.  It  shall  also  be 
unlawful  to  prepare,  sell  or  offer  for  sale,  a 
deceptive  pack  of  fresdi  fruits,  fresh  v^eta- 
blea,'-  etc..  "or  to  mislabel  any  package  <^ 
such  fruits,  nuts  or  vegetables."  The  par- 
ticular discrimination  upon  which  the  appli- 
cant herein  relies  Is  that  created  by  the 
foregoing  provisions  in  section  7  of  said 
act  as  between  the  growers  and  sellers 
<tf  strawberries  and  the  growers  and  sell- 
ers of  otber  berries,  such  as  blackberries, 
loganberries,  raspberries,  huckleberries,  cur- 
rants, and  the  like,  which  latter  berries  may 
be  packed,  shipped,  and  sold  In  dry  one-half 
pint  containers,  while  strawberries  may  only 
be  packed,  shipped,  and  sold  in  dry  pint  con- 
tainers. This,  the  applicant  contends,  creates 
a  diBcrlmlnatioB  for  which  no  proper  basis  in 
tbe  way  of  legitimate  dasaiflcatton  exists. 
The  apidlcant  offers  no  evidence  in  support 
of  this  ccmtentioii,  but  relies  upon  the  foce  of 
the  statute  its^  and,  in  a  measure,  upon 
common  knowledge  as  to  the  comparative 
sizes  and  properties  of  these  len^pectlTe 
des  of  berry  product  as  furnishing  the  neces- 
sary support  of  his  claim.  The  respondent 
to  the  petition  herein,  on  the  other  hand,  pre- 
sents, as  a  part  of  his  showing  in  sunport 
of  the  lawfulness  of  the  petitioner's  detri- 
tion, the  actual  containers  used  in  tbe  pack- 
ing, shipment,  and  sale  of  these  respectlTS 
berry  products  in  conformity  with  the  stand- 
ards fixed  by  the  statute,  both  in  tbe  form  of 
the  individual  basket  In  both  the  pint  and 
half-pint  dies  and  of  the  larger  container 
known  as  the  berry  box  or  tray,  wfaidi  holds 
six  baskets  of  either  the  pint  or  half-f>lnt 
size.  In  this  meager  state  of  the  record  we 
are  atfted  by  the  applicant  to  hold  this  act, 
as  to  the  particnlar  providon  above  quoted, 
unconstitutional,  as  showing  upon  its  face  an 
unjustifled  discrlmlnattai  against  the  grow- 
ers, shippers,  and  sellers  of  strawberries. 

We  are  unable  to  so  bold  even  with  the  aid 
of  that  common  knowledge  of  the  similarities 


and  differences  in  the  seyerat  species  of  ber- 
ries which  the  applicant  seeks  to  Invoke  In 
aid  of  his  contmtion.  It  Is  a  matter  of  com- 
mon observation  and  knowledge  that  straw- 
berries are,  as  a  rule,  much  larger  than  the 
other  varieties  of  berries  referred  to,  and 
that,  as  a  rule,,  they  are  less  uniform  as  to 
size  and  also  as  to  form,  especially  In  tbe 
larger  varieties.  It  Is  also  a  matter  of  com- 
mon observatlMi  and  knowledge  that  straw- 
berries cannot  be  placed  as  compactly  In  con- 
tainers as  other  varieties  of  berries  can  with- 
out rendering  them  liable  to  cruslilng,  with 
the  consequence  of  their  speedy  degeneration 
and  decay.  These  facts  of  themselves  would 
seem  to  furnish  some  basis  for  a  classifica- 
tion having  to  do  with  size  of  containers,  but 
when  there  is  added  to  these  matters  of  com- 
mon observation  and  knowledge  the  ahowing 
made  by  the  respondents  as  to  the  particular 
forms  and  sizes  of  berry  containers  in  common 
use,  both  as  to  the  Individual  basket  and  as 
to  the  larger  box  or  tray,  holding  In  each 
case  six  baskets,  tbe  reasm  for  the  dassl- 
cation  made  by  the  act  in  question  becomes 
obvious.  Tbe  half-pint  basket  In  common  use 
for  berries  is  shown  to  have  the  same  area 
as  to  its  upper  surface  as  tbe  pint  basket, 
the  difference  in  content  being  due  to  the 
fact  that  it  4e  much  shallower  In  depth  and  <tf 
much  less  area  as  to  Its  bottom.  It  is  rea- 
sonably plain  that  this  reduction  in  area 
would  work  to  the  disadvantage  of  the  lar* 
ger,  more  rigid  and  less  uniform  strawberry, 
or,  In  otber  words,  that  tbe  ratio  in  quantity 
and  weight  would  not  remain  constant  with 
the  reductl<m  in  size  of  the  container.  But 
the  chief  difficulty  does  not  lie  here,  but 
rather  in  the  divergences  In  ratio  and  oppor- 
tunities for  deceptl<m  furnished  by  the  cu»* 
tomary  use  of  the  larger  box  or  tray  In  the 
[packing,  shipment,  and  sale  of  the  berries. 
These  larger  boxes  or  trays  are  of  unifonn 
size,  whether  cmtalnlng  the  pint  or  balf- 
plnt  basket.  In  each  case  tUx.  baskets  fill  the 
tray.  When  these  baskets  are  filled  with 
berries  and  placed  in  these  trays  the  uppor 
and  visible  area  is  the  same  In  the  tray  con- 
talng  half-pint  baskets  as  It  is  in  the  tray 
containing  pint  baskets.  The  interior  or  lower 
area  of  each  size  of  basket,  is  concealed,  and 
thus  the  purchaser  has  no  resdy  means  of 
detecting  the  difference  in  content  of  the  two 
trays,  althou^  tbe  one  has  but  half  the  om- 
tent  of  ttie  other,  nits  opportunity  for  de- 
ception would  not  be  so  serious  if  the  two 
sets  of  traya  and  baskets  were  exhibited  side 
by  side  fbr  comparison  at  other  test  as  to 
their  content,  but  this  condition  would  rarely 
be  presented  if  the  purpose  of  the  sdler  was 
that  of  deception.  The  act  In  question  evi- 
dently had  Oils  predse  matter  In  view  In  its 
provision,  above  quoted,  making  It  unlawful 
**to  prepare,  sdl  or  crffer  for  sale  a  decq^v* 
pack,"  etc.  It  may  be  ai^ed  that  thto  c^por- 
tunity  fw  deception  Is  as  great  fat  Oie  otber 
species  of  berries  as  in  the  case  of  strawber- 
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ries,  but  the  answer  Is  that  the  same  Incoasist- 
ent  proportion  in  content  which  was  seen  to 
exist  In  case  of  the  tndlvldnal  baskets  would 
also  appertain  In  a  larger  degree  to  a  cluster 
of  baskets  In  the  trays  of  nnlform  area.  We 
think,  therefore,  that  there  is  a  snfflcient 
basis  for  the  classiflcatton  made  use  of  In 
this  act  to  justify  the  discrimination  as  to  the 
size  of  containers  for  strawberries. 

[21  With  the  policy  of  the  law  we  have 
not  to  deal,  but  it  may  be  said  that  acts  of 
this  character,  harlng  for  their  purpose  the 
protection  of  the  purchasing  public  by  the 
dlmlnatlon  of  deceptive  methods  In  the  mar- 
beting  of  products,  are  beneficial  In  a  high 
degree,  and  that  such  acts  are  to  be  liberally 
construed  so  as  to  give  effect  to  their  salu- 
tary regulatlmis. 

The  writ  Is  denied,  and  the  petitioner  re- 
manded. 

RICHARDS,  Justice  pro  tern.,  and  LAW- 
LOB.  WILBUR,  SHVBTLQFF,  and  WASTB, 
J  J,.  OMicur. 


(U>  Cal.  50} 
GEARY  ST., 


P.  A.  O.  R.  CO.  V.  ROLPH  et  si. 
(S.  P.  9350.) 


(Sapreme  Coart  of  California.    Jun«  2,  1922. 
Rehearing  Denied  June  29.  1922.) 

1.  Corporatloat  «s>243(3)— Prinelpal  I*  lia- 
ble for  ealls  stMit  heM  Im  aieaf s  as 
trait**. 

Where  stock  of  corporation  stood  on  the 
company's  booka  in  the  name  of  a  trnatee,  who 
was  agent  for  the  real  stockholder  and  holding 
the  stock  for  his  principal  within  the  scope  of 
the  authority  of  the  agent,  the  principal  ia  lia- 
ble to  the  corporation  for  calls  for  a  portion  of 
tiie  unpaid  balance  of  the  subscription  price  of 
the  stock. 

2.  Principal  and  aoant  ^t32(l)~Prinoipal  la 
liable  for  agenra  oonMuitt  wttbin  seope  ef 
anttaority,  thongh  made  In  apent^  aaae. 

A  principal  Is  responsible  to  third  persons 
for  the  ordinary  contracts  of  bis  agent  made 
with  third  peraons  in  the  course  of  the  business 
of  the  agency  and  within  the  scope  of  the 
agent's  powers,  though  such  contracts  were 
made  in  tlie  name  of  the  agent,  and  did  not 
purport  to  be  other  than  the  agent's  personal 
obUgatioDS. 

S.  Principal  and  apent  «b»I4A(4)— llilnl  per- 
een  ounat  bold  untflielosed  prinolpal  after 
deetlnp  t»  bold  apent. 

The  rule  that  a  third  iwrson  can  liold  an 
undisclosed  principal  on  contracts  made  by  bit 
agent  in  the  agent's  name  is  subject  to  excep- 
tion when  the  third  person  knows  he  is  dealing 
with  an  agent  and  knows  who  is  the  principal, 
and  thereafter  elects  to  hold  the  agent,  and  not 
the  principal. 


4.  CorporatioBs  «=3228-UabHlty  ef  steek- 
liolder  for  uepald  pertlea  of  eibecripUon  Is 

not  in  writing. 

The  liability  of  a  stockholder  to  an  in- 
solvent corporation  for  the  unpaid  portion  of 
the  par  value  of  the  stock  la  not  evidenced  by  a 
written  agreement,  but  arises  from  his  relation 
to  the  company  as  a  stockholder. 

5.  PrinolpaJ  and  agent  «=»I32(I)— Faot  that 
pHnolpa]  was  kaowe  to  third  person  does 
not  relieve  bis  liability  on  ocntracts  la  agent's 
name. 

The  mere  fact  that  the  principal  is  known 
to  a  third  person  at  the  time  the  latter  makes  a 
contract  with  the  prindpaFs  agent  in  the  name 
of  the  agent  Instead  of  the  principal  does  not 
alone  prevent  the  third  person  from  holding  the 
principal  liable  on  the  contract.  In  view  of  Civ. 
Code,  §  2330,  stating  that  an  agent  represents 
his  principal  for  all  purposes,  and  that  IlabiQ- 
ties  which  would  accrue  to  the  agent  if  they 
had  been  entered  on  his  account  accrue  to  the 
principal. 

6.  Corporations  4=b89(I)— Insolvency  of  cor- 
poration Is  not  necessary  to  entitle  It  to  en- 
force stook holder's  liability  for  nnpald  par 
value. 

It  is  not  necessary  that  a  corporation  be 
Insolvent  to  entitle  it  to  enforce  the  liability  of 
its  stockholders  for  the  unpaid  balance  of  the 
par  value  of  stock  subscribed  for  by  them. 

7.  Corporations  «s»22ft-.|n8elvent  corperatiea 
owes  dnfy  to  eall  fsr  nnpald  snbsoriptiene  for 

stock. 

It  Is  the  duty  of  an  insolvent  corporation 
to  resort  to  the  lisbtUty  of  its  stockholders  for 
unpaid  portions  of  the  par  value  of  Its  stock 
to  enable  the  corporation  to  discharge  its  debts, 
and,  if  it  fails  to  perform  its  duty  in  that  re- 
spect,  the  creditors  can  enforce  such  liability. 

8.  Corporations  «=9243<3)--Statute  requiring 
transfer  on  oorporata  books  does  not  prevent 
holding  undisclosed  principal'  liable  for  stock 

In  agenf  s  nam*. 

Civ.  Code,  S  324,  providing  that  a  transfer 
of  corporate  stock  Is  not  valid  except  as  to 
the  pairtiea  thereto  until  It  is  entered  on  the 
boolm  of  the  corporation,  does  not  prevent  a 
corporation  from  enforcing  a  caU  for  the  unpaid 
balance  on  its  stock  against  a  stockholder 
whose  stock  stood  on  the  books  of  the  corpora- 
tion in  the  name  of  an  agent  as  trustee. 

9.  Corporattens  ^sstSPCI)-- Calls  by  eorpora- 
tiee  on  nnpald  subsci-iptions  must  be  eqnal  on 
stndihelderi. 

Ttkt  enll  hf  n  corporation  upon  Its  stock- 
holders for  portions  of  the  unpaid  price  of  the 
stock,  to  be  enforceable  In  statutory  proceed- 
ings, must  be  equal  on  all  stockholders,  so  that, 
when  all  have  paid  the  call,  each  will  have  paid 
the  same  amount  on  eacb  share  of  stock  sub- 
ject to  the  can. 

10.  Corporations  4b»228— Cradltore  ean  beld 
any  stockholder  fer  entire  anennt  dne  on 

subscription. 

Creditors  of  a  corporation  can  require  any 

stockholder  to  pay  the  entire  amount  due  on 
his  stock  subscription  for  the  tstlBfaction  of 
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•heir  clalniB,  leaving  It  to  the  stodcbolder  to 
bring  solt  against  the  other  holders  to  eqaalize 
the  burden. 

It.RUIroBds  «=>I5— Evldenm  herd  net  to 
•u$tBii  flndlRg  that  sreater  ameaat  bad  bean 
paid  on  sona  stook  aubsoiiptioas. 

In  an  action  to  enforce  a  nniform  can  on  the 
holders  of  all  the'  stock  of  a  railroad  corporation, 
evidence  that,  when  a  corporate  franchise  was 
procured,  1  per  cent,  of  the  stoclc  was  sub- 
scribed end  10  per  cent,  of  the  par  value  of 
that  stock  paid,  as  required  by  Civ.  Code,  8S 
293,  294,  but  that  thereafter  calls  were  made 
and  apparently  paid  In  equal  amounts  by  the 
stockholders,  does  not  sustain  a  finding  that  a 
portion  of  the  stock,  erroneously  stated  hj  the 
trial  court  to  be  10  per  cent,  had  been  subject 
to  payments  larger  than  the  rest  of  the  stock, 
60  as  to  render  an  equal  call  against  all  shares 
of  stock  invalid,  but  rather  supports  the  in- 
ference that  the  amount  paid  in  to  secure  the 
franchise  had  been  returned  to  those  who  ad- 
vanced it  or  had  been  credited  on  subsequent 
cans. 

12.  Corporations  (9=390(6)— Evideaoe  held  not 
to  sustain  finding  atoofc  was  full  paid  as  be- 
tween corporation  and  stoekholdert. 

Evidence  that  one  by-law  of  a  corporation 
declared  that  certificates  should  be  issued  only 
for  full  paid  stock,  which  was  contradicted  by 
another  by-law  providing  for  the  issuance  of 
stock  when  20  per  cent,  had  been  paid  thereon, 
with  evidence  that  the  stock  in  controversy  did 
not  recite  that  it  was  full  paid  when  issued, 
which  was  not  required  by  Civ.  Code,  {  823, 
prior  to  its  amendment  by  St.  1005,  p.  3ffT,  held 
not  to  show  that  the  stock  issued  to  defendant 
had  been  issued  as  full  paid  as  between  the 
corporation  and  the  stockholders,  so  that  the 
corporation  could  not  levy  a  call  thereon  ex- 
ceeding 10  per  cent  under  CSt.  Code,  1  882. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.  Bturte- 
Tant,  Judge. 

Action  by  the  Geary  Street,  Park  &  Ocean 
Railroad  Ctmipany  against  James  Rolph, 
trustee,  and  Robert  F.  Bforrow,  in  which 
William  Grant  Morrow  and  another,  as  ex- 
ecotors,  were  substituted  as  defendants  after 
the  death  of  Robert  F.  Morrow.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

PlUsbury,  Madison  &  Sutro  and  Alfred  Sut^ 
ro,  all  of  San  Frandaco  (Eugene  M.  Prince, 
of  Berkeley,  of  counsel),  for  apjwllant 

William  M.  Abbott,  Wm.  M.  Cannon,  K. 
W.  Camion,  and  E.  J.  Foulds,  all  of  San 
Frandaco,  for  respondents. 

SHAw;  0.  7.  This  Is  an  action  by  the 
plaintiff  to  recover  of  defendants  the  amount 
due  from  them  upon  an  assessment  or  call 
for  a  portion  of  the  unpaid  subscription  price 
of  Ito  corporate  stock,  amounting  to  $54,876 
upon  1,614  shares  of  the  stock.   The  action 


was  begun  in  1916.  In  the  lifetime  of  Robert 
F.  Morrow,  against  James  Rolph,  as  trustee, 
and  said  Rciiert  F.  Mwrow.  On  June  3; 
1918,  Morrow  died.  Thereupon  his  executors 
were  substituted  as  defendants  in  bis  stead, 
and  a  claim  for  that  amount  was  duly  pre* 
smted  'to  them  for  allowance  and  was  by 
tbem  rejected.  Whereupon  the  action  pro- 
ceeded to  trial  and  Judgment  for  the  defend- 
ants. The  plaintiff  appeals. 

The  cc»nplaint  alleges  the  number  and  Tal- 
ue  of  the  shares  of  the  plalntiCTs  caidtal 
stock;  that  its  par  value  la  8100  per  share; 
that  only  $37^  had  been  paid  thereon ;  that 
a  call  had  been  regularly  made  on  the  stock- 
holdera  for  the  payment  of  an  additional  sum 
of  $34  i>er  share  thereon  for  the  pur[>08e  of 
ral^ng  money  wherewith  to  pay  its  debts: 
that  it  has  no  assets  with  which  to  do  so 
other  than  the  UabUlty  of  the  stockholders 
for  the  unpaid  balance  of  the  stoCk  value; 
and  that  it  had  duly  elected  to  collect. the 
amount  called  for  by  action  instead  of  by 
sales  of  the  stock.  It  then  alleged  that  Rob- 
ert F.  Morrow  was.  at  the  date  of  the  call, 
and  had  been  ever  since  July  17.  1002,  the 
own«  of  1,614  shares  of  said  stock,  which 
shares  at  all  times  mentioned  had  stood  and 
still  stood  in  the  name  of  James  Rolph,  trus- 
tee, on  the  books  of  said  corporation,  and  for 
which,  prior  to  July  17, 1902,  certificates  had 
been  Issued  In  the  name  of  James  Rolph. 
trustee,  by  plalntUt  at  the  request  of  said 
Morrow,  which  certificates  were  by  plaintiff 
delivered  to  Morrow  and  which  he  accepted 
and  which  he  at  all  times  thereafter  owned ; 
that  said  Rolph  never  bad  any  Interest  in  or 
title  to  the  stock ;  and  that  Morrow,  as  such 
owner,  had  demanded  and  received  from  the 
plaintiff  all  the  dividends  declared  by  the 
plalntiCF  on  said  stock.  The  answer  admitted 
that  the  said  shares  stood  In  the  name  of 
Rolph,  as  trustee,  and  that  certificates  had 
been  Issued  to  him  In  his  name  by  the  plain- 
tiff.  but  denied  the  ownership  thereof  by  Mor- 
row, the  recpipt  ot  any  dividends  thereon  by 
blm,  ^e  delivery  of  the  certificates  to  Mot- 
row,  and  the  acceptance  thereof  by  him. 

The  court  made  findings  ithowing  that  the 
plaintiff  had  Issued  the  amount  of  stock 
aforesaid ;  that  only  fS7.60  had  been  paid  on' 
the  par  value  of  90  per  cent  thereof ;  that 
$47.60  had  been  paid  on  the  remaining  10 
per  cent;  and  tlut  the  call  had  been  regular^ 
ly  made,  as  alleged,  for  834  on  each  share 
of  the  entire  stock.  The  findiE^s  also  state 
that  Ihe  1.614  shares  of  stodc  In  cmitrorer- 
sy  were  issued  to -James  RoliA,  trustee,  and 
at  all  times  stood  on  plalntifrs  books  in 
lhat  name.  No  flndings  In  response  to  the 
auctions  of  ownership  by  Blorrow  were 
made.  The  findings  merely  state  that  the 
shares  were  not  Issued  in  the  name  of  Jamea 
Rolph,  trustee,  at  the  request  of  Morrow, 
and  that  they  were  not  delivered  by  plaintiff 
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to  Mwrow  or  accepted  by  him.  The  failure 
of  the  court  below  to  find  up(m  the  allesa* 
tlon  of  ownership  was  evldeatly  based  cm  the 
theory  that  Morrow  could  not  be  the  owner 
of  stodc,  so  as  to  beorane  UaUe  to  the  corpora- 
tim  or  Its  creditors  for  calls  thereon  for  unr 
paid  snbsolptions,  unless  It  stood  mi  the  cor- 
porate books  in  his  name,  or  unless  the  cor- 
poration had  in  some  manner  and  with  his 
conseut  recognized  him  as  the  holder  thereof, 
and  that  the  facts  that  he  was  the  beneficial 
owner,  and  the  record  holder  his  agent  or 
trustee  to  hold  the  stock  In  that  manner  for 
his  use  and  benefit,  were  immaterial. 

It  was  further  found  that  it  is  not  true 
"that  said  Bobert  F.  Morrow,  otherwise  than 
as  the  agent  or  reiM^sentatlTe  of  said  James 
Bi^ph,  trustee,  donanded  or  received  from 
plaintiff  any  dividend  or  dividends  on  said 
stock  or  any  thereof."  Technically  the  finding 
tliat  the  dividends  were  not  received  "from 
plaintiff,"  except  as  to  one  or  two  of  them, 
Is  correct  But,  If  it  was  Intended  as  a  flnd- 
iag  that  Morrow  had  never  received  for  his 
own  use  and  benefit  any  of  the  dividends  de- 
dared  and  paid  by  plaintiff  on  the  stock,  it 
is  directly  contrary  to  the  undisputed  evi- 
dence. The  evidence  shows  that  116  divl- 
deods  were  declared  and  paid  after  May  26, 
1SS5,  the  date  when  the  first  400  of  the  1,614 
shares  were  Issued  to  Rolph,  trustee.  The 
dividends  were  uniformly  paid  by  means  of 
checks  payable  to  James  Rolph,  trustee. 
Bolph  testified  that  he  had  regularly  receiv- 
ed these  checks ;  that  the  same  were  usually 
delivered  to  him  by  Morrow,  or  by  some  one 
for  him ;  that  he  always  Indorsed  these  checks 
to  the  order  of  Morrow  at  once  and  redeliv- 
ered the  same  to  him ;  and  that  he  had  never 
received  or  kept  any  of  said  chedis  for  his 
own  personal  use.  This  evidence  was  not 
contradicted  or  In  any  manner  impeached. 

Ilie  plaintiff  assigns  as  error  the  failure 
to  find  the  facts  in  regard  to  the  allegations 
of  ownership.  An  examination  of  the  record 
shows  that  there  was  abundant  evidence  to 
Justify  a  fludlng .  that  Morrow  was  at  all 
times  after  its  issuance  the  real  and  actual 
owner  of  this  stock,  and  that  In  taking  and 
holding  It  in  his  own  name  Rolph  was  acting 
solely  as  agent  for  Morrow  and  for  the  exclu- 
tive  use  and  benefit  of  Morrow.  In  addition 
to  the  testimony  of  Rolph,  as  aforesaid,  the 
testimony  of  Morrow  himself,  although  eva- 
slve  in  the  extreme,  was  sufficient  to  war- 
rant the  conclusion,  beyond  doubt,  that  he 
was  the  real  owner.  It  follows  that,  If  such 
ownership  and  agency  are  material  to  the 
right  of  the  plaintiff  to  recover,  or  if  the 
facts  show  such  relations  betwe^  Morrow 
and  the  corporation  as  to  make  him  liable  for 
calls  for  unpaid  subscriptions,  the  failure  to 
find  sudi  facts  was  error  whldi  requires  a 
reversal  of  the  Judgment  Two  questions  are 
thus  preBoited:  (1)  Whether  or  not  a  call 
for  unpaid  subscriptions  of  stock,  made  for 
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the  purpose  of  obtaining  money  necessary  to 
pay  the  debts  of  an  Insolvent  corporation, 
can  be  recovered  by  the  corporation  ftcsn 
one  who  la  the  real  owner  of  stock  which 
stands  on  the  books  of  the  corporation  in  the 
name  of  another  as  trustee  or  agent,  the  trust 
or  agency  being  for  the  sole  purpose  of  hold- 
ing the  stock  for  the  use  and  benefit  of  the 
real  owner;  ^  whether' w  not  the  conduct 
of  Morrow  with  respect  to  this  stock  and  the 
corporation  put  him  In  such  relation  or  priv- 
ity with  the  corporatlcm  as  to  muke  him  di- 
rectly liable  to  it  for  sutai  calls. 

It  will  not  be  necessary  to  consider- the  sec- 
ond question.  We  are  of  the  opinion  that 
under  the  facts  of  this  case  Morrow  became 
liable  to  the  corporation  for  the  call  In  ques- 
tion. 

[1]  Rolph  held  the  legal  title  to  this  stock. 
It  was  registered  on  the  corporate  books  In 
his  name  as  trustee.  Morrow's  ownership 
was  not  disclosed  by  the  registry.  But  Rolph 
held  it  solely  for  the  use  of  Morrow  and  as 
Morrow's  agent  for  that  puri)03e.  As  such 
holder  Rolph  assumed  the  obligation  to  the 
corporation  to  pay  the  balance  remaining  un- 
paid upon  the  subscription  price,  which,  in 
the  absence  of  any  contrary  showing,  Is  pre- 
sumed to  have  been  the  par  value.  He  as- 
sumed this  obligation  in  carrying  ont  his 
agency,  and  it  came  within  the  scope  o'f  his 
powers  as  such  agent. 

[2]  It  Is  a  settled  rule  of  the  law  of  agen- 
cy that  a  principal  is  responsible  to  third 
persons  for  the  ordinary  contracts  and  obli- 
gations of  his  agent  with  third  persons  made 
in  the  course  of  the  business  of  the  agency 
and  within  the  scope  of  the  agent's  powers 
as  such,  although  made  in  the  name  of  the 
ag«it  and  not  purporting  to  be  other  than 
his  own  personal  obligation  or  contract. 

"It  is  thoroughly  well  settled  In  the  law  of 
affency  that,  when  a  simple  contract,  oral  or  In 
writing,  other  than  a  negotiable  instrument, 
is  in  fact  entered  into  by  one  of  the  parties  as 
the  authorized  agent  of  another,  but  In  bia  own 
name,  and  witboat  disclosing  to  the  other  par- 
ty the  name  of  the  principal,  or  even  the  fact 
that  he  is  contracting  as  agent  at  all,  the  other 
party  to  the  contract,  wbUe  he  has  a  right  to 
sue  the  agent  on  the  contract,  may,  at  his  op- 
tion, maintain  an  action  against  the  undisclosed 
principal,  when  discovered."  1  Clark  &  Skyles 
on  Agency,  S  ^7.  p.  1006. 

See,  also  Story  on  Agency,  i  446  ;  2  Mech- 
em  on  Agency,  1  1710.  The  following  cases 
in  this  state  enforce  or  announce  this  rule: 
Ellis  T.  Crawford.  39  CaL  526;  Thomas  v. 
Moody,  67  Cal.  219 ;  Goes  v,  HelMng,  77  Cal. 
190,  19  Paa  277;  Puget  S.  L.  Co.  v.  Krug,  89 
Oal.  244,  26  Pac.  90S, ;  Ferguson  v.  McBean, 
91  Oal.  72,  27  Pac.  618.  14  L.  R,  A.  60 ;  Berg- 
thoidt  V.  Porter  B.  Co.,  U4  Oal.  689,  46  Pac. 
738 ;  Schader  v.  White,  173  Oal.  445, 160  Pac. 
567;  McEee  v.  Cunningham,  2  Cal.  Ah>.  688, 
84  Pac.  260;  Walton  t.  DetIb,  22  Oal.  App. 
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459, 184  Pkc  795;  Etdrldce  t.  Mowry,  24  OaL 
App.  186,  140  Pac.  97a 

It  has  beoi  said  In  eosao  cases  tbat  tlilB 
rule  does  not  prerall  vrhea,  at  the  time  the 
contract  Is  entered  Into,  the  principal  is 
known.  In  Ferguson  t.  McBean,  supra,  the 
court,  In  the  course  of  its  discussion,  said: 

"It  is  undoubtedly  true  that  when  the  prin- 
cipal is  undisclosed  he  may  sue  or  be  sued, 
but  not  when  he  is  known,  and  especially  not 
when  he  is  present  at  the  making  of  the  con- 
tract" 

But  the  court  was  there  considering  the 
question  whether  or  not  one  Bills  was  Inter- 
ested In  or  bound  by  a  written  contract  exe- 
cuted by  McBean  alone,  upon  n^tiatlons 
conducted  by  plaintiff  with  both  BlcBean  and 
Bills  in  whidi  the  Interrat  of  Bills,  If  any, 
was  fully  disclosed.  The  decidon  was  based 
on  the  conclusion  that  the  plaintiff  d^lber- 
ately  chose  to  take  the  contract  of  McBean 
alone  instead  of  a  contract  by  both,  and  that 
under  the  peculiar  drcnmstances  of  the  case 
parol  evidence  could  not  be  received  to  show 
an  intent  to  deal  with  both  so  as  to  make 
Bills  Iteble  as  an  interested  party,  because  It 
would  violate  the  rule  tbat  parol  evidence  Is 
Inadmissible  to  vary  the  terms  of  a  writing. 
The  abovfrquoted  statement  was  not  neces- 
sary to  the  decision,  nor  was  the  dedslou 
based  on  It 

[3]  The  rule  is  subject  to  the  wdl-recog- 
nlzed  exception  tbat  the  principal  cannot  be 
hdd  liable  when  the  third  person  knows  that 
he  Is  dealing  with  an  agent  and  knows  who 
Is  the  principal,  and  elects  to  hold  the  agent 
rather  than  the  principal.  1  Clark  &  Skylee, 
Agency,  |§  459,  461,  462.  It  was  to  this  prop- 
osition that  the  above  statement  was  leading. 

[4]  Iq  this  case  the  exception  stated  In 
some  cases  that  the  rule  cannot  be  applied 
when  the  contract  la  In  writing  Is  of  no  im- 
portance, for  the  liability  of  Rolph  for  the 
unpaid  subscription  is  not  eridenced  by  a 
written  agreement  to  that  effect,  but  arises 
from  his  relation  with  the  company  as  a 
stockholder.  Rhode  v.  Dock  Hop  Co.,  184 
Cal.  376, 194  Pac.  11, 12  A.  L.  R.  437.  It  does 
not  appear  that  the  corporation  was  inform- 
ed, at  the  time  Rolph  became  the  holder  of 
this  stock,  that  he  was  holding  It  for  Morrow, 
as  agent  or  otherwise,  nor  tbat  It  has  ever 
endeavored  to  enforce  the  obligati<m  against 
'Rolph,  instead  of  Morrow,  or  otherwise  elect- 
ed to  hold  lUAidi  liable  thwefor  in  idace  of 
Morrow. 

[K]  We  are  also  of  the  opinion  that  the  bet- 
ter reason,  as  well  as  the  weight  of  authori- 
ty, is  against  the  proposition  that  the  mere 
fact  that  the  principal  is  known  to  the  tUrd 
person  at  the  time  he  contracts  with  the 
agent  prevents  such  third  person  from  hold- 
ing the  principal  liable  on  the  contract  made 
in  the  name  of  the  agent  We  treat  this 
point  because  upon  a  new  trial  it  may  appear 
tbat  the  agency  was  fully  known  to  plaintiff. 


Tb&t  the  prlndpal  la  not  liable  in  such  a  case 
If  the  circumstances,  or  the  terms  of  the  coo- 
tract  or  the  two  combined,  show  an  intent 
by  the  other  party  to  take  the  agent  as  his 
debtor  or  obligor,  in  preference  to  the  prin- 
cipal, is,  as  we  have  said,  well  established, 
and  it  is  manifestly  in  accordance  with  rea- 
son and  Justice.  In  such  a  case  the  election 
takes  place  at  the  time  ot  the  making  of  the 
contract.  But  where  no  such  election  or  In- 
tent ar^ars  and  there  la  nothing  more  tlisn 
a  contract  made  In  the  name  of  the  ag«it 
knowing  him  to  be  such  and  with  knowledge 
of  the  identity  of  his  principal,  the  case  is, 
and  should  be,  governed  by  the  well-known 
principle  that  he  who  acts  by  another  acts 
by  himself;  that  the  contract  of  the  agent, 
witltin  the  scope  of  his  authority.  Is  in  legal 
effect  the  contract  of  the  princlpaL  The  Civ- 
il Code  states  that — 

"An  agent  represents  his  principal  for  all 
purposes  within  the  scope  of  his  actual  or  oa- 
teusibte  authority,  and  aU  the  rights  and  lia- 
bilities which  would  accrue  to  the  agent 
*  *  *  within  such  limit  if  they  bad  been  en- 
tered on  bis  own  account  accrue  to  the  prind- 
paL"    (Section  2330.) 

Here  Rolph  was  engaged  by  Morrow  to  ntt 
ister  Morrow's  stock  In  his,  Rolph's,  owa 
name,  and  hold  it  for  the  use  of  Morrow.  It 
was  a  necessary  Incident  of  such  agency  that 
Rolph  should  assume  In  his  own  name  the 
obligation  to  pay  up,  on  call,  the  balance  sC 
the  stock  snbscriptlon.  He  was  therefore 
authorized  by  Morrow  to  assume  such  obll- 
gatioD.  If  Bolph  had  entered  into  this  rela- 
tion on  his  own  account  the  liability  for  the 
calls  would,  of  course,  have  "accrued"  to 
Rolph.  CcNDsequently,  under  the  rule  of  sefr 
tion  2330,  the  liability  to  respond  to  audi 
calls  "accrued  to  the  prlntiiuU'*  Morrow. 

The  authorities  fully  support  this  «mdn- 
siou.  Mr.  Story  says: 

"The  liability  of  the  principal  to  third  persona 
upon  contracts  made  hy  his  agent  witbm  tht 
scope  of  bis  authority,  is  not  varied  by  the  mete 
fact,  that  the  agent  contracts  in  his  own  nunc, 
whether  be  discloses  bis  agency  or  not  pnH 
vided  the  circumstances  of  the  case  do  not  sbov 
that  an  exdualve  credit  la  given  to  the  agent" 

And  he  extends  this  doctrine  to  writtoi 
contracts.  Sections  446.  446a.  And  as  to  toe 
exceptions  he  says: 

*^he  exceptions  to  this  liability  of  the  pria* 
dpal  may  easily  be  gathered  from  what  baa 
been  already  stated.  If  the  principal  and  agent 
are  both  known,  and  exdusive  credit  Is  given 
to  the  latter,  the  principal  will  not  be  liable, 
although  the  agent  should  oubsegaently  faQ; 
(or  it  Is  competent  to  the  parties  to  agree  te 
charge  one,  exonerating  the  other;  and  an  de^ 
tion,  when  once  made,  is  eradvsive  and  Ir- 
revocable."  Section  447. 

"Sometimes  a  subscription  for  Btotk  is  made 
by  one  person  in  his  own  name,  but  really  be 
is  acting  as  the  agent  of  another,  and  the  stock 
is  entered  on  the  corporate  books  in  the  naaie 
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<tf  the  agent.  Ia  sach  «  eaae  It  Is  the  rale  that 
corporate  creditors  may  hold  either  the  priti- 
dpal  or  the  agent  responsible  on  the  stock." 
1  Cook  on  Cor.  i  249. 

"In  America  the  relation  of  the  real  owner  to 
the  'dummy'  is  held  to  be  that  of  principal  and 
agent,  and  the  principal  Is  held  liable,  on  the 
ground  that  an  undisclosed  principal  la  UaUe  on 
the  contracts  of  his  agent."  1  Cook  on  Cor. 
i  253. 

In  Clark  ft  Skyles  on  Agency  it  is  said 
Oat  the  doctrine  stated  might  aeem  to  b6— 

"opposed  to  the  general  principle  of  the  law 
of  eontraets  tlut  a  contract  cannot  impose  a  lia* 
biUty  upon  a  person  who  Is  not  a  party  to  it, 
bat  this  principle  is  held  inapplicable  because 
of  the  doctrine  of  the  identity  of  principal  and 
agent  The  principal,  although  not  named  in 
the  contract  or  disclosed  at  all.  Is  regarded  aa 
having  become  a  party  thereto  through  the 
agent.  The  minds  of  the  parties  meet  hecaase, 
as  was  said  fn  substance  in  a  Mew  Tork  case, 
the  agenfs  mind  la  bis  nndisdosed  principal's 
nlnd." 

The  reference  la  to  Kayton  t.  Bamett,  116 
N.  T.  627,  23  N.  E.  24. 

An  examination  of  the  decisions  of  the  sub- 
ject show  that  the  Idea  that  the  principal 
cannot  be  held  liable  in  cases  where  the  third 
parson,  at  the  time  of  contracting,  knew  the 
principal  and  his  relation  to  the  transaction, 
arises  from  the  unfounded  assumption  that, 
rince  the  dedsions  holding  the  principal  Ua- 
ble  when  the  contract  does  not  disclose  his 
name  or  interest,  refer  to  falm  as  the  "nndis- 
dosed principal,"  the  doctrine  does  not  pre- 
vail when  he  Is  known.  But  this  language  is 
used  because  the  principal  was  Insisting,  not 
that  he  is  not  liable  when  he  is  known,  but 
that  he  Is  not  liable  when  the  contract  does 
not  <m  its  face  purport  to  bind  him,  or  to  be 
fi»  liis  behoof  or  benefit.  It  is  this  circum- 
stance that  Is  referred  to  by  the  word  "un- 
disclosed." The  principal  would  have  no 
standing  In  court  to  say  he  is  not  liable  when 
his  authorized  agent  makes  a  contract  pur- 
porting to  be  for  him  and  the  party  taking  It 
had  full  knowledge  of  the  fact  that  It  was 
for  bbn.  The  liability  when  he  is  undisclos- 
ed does  not  arise  from  his  not  being  known, 
alQiovKh  sometimes  fraud  from  that  fact  is 
also  involTed,  bat  from  the  fact  that  the 
contract  of  hUi  authorised  agent,  though  not 
in  his  name,  la  really  for  bis  benefit  and  In 
Us  business.  Thus  Mr.  Mechem  says: 

'^he  principal  Is  also  liable  on  all  Informal 
contracts  entered  into  on  bis  aecoout  and 
Us  authority  and  not  expressly  made  on  the 
agent's  responsibility  rather  than  the  princi- 
pal's. •  •  •  Where  a  person  is  known  to  be 
acting  as  the  agent  of  a  disclosed  principal, 
the  presumption  is  that  the  principal,  and  not 
tiie  agent,  is  to  be  bound."  2  Mechem  on 
.^ency,  1 1710;  see,  also  section  1717. 

II,  7]  It  Is  not  necessary  to  the  enforce- 
ment of  tUs  llahility  XtoaX  the  InsolTency  of 
the  plaintiff  corporation  or  its  inability  to 


pay  its  debts  should  appear,  for  the  liability 
exists  under  the  general  principles  of  law. 
In  this  case,  however,  the  insolvency  does 
appear,  and  these  liabilities  for  calls  are  not 
only  part  of  the  corporate  assets,  but  they 
constitute  the  whole  thereof.  It  Is  the  duty 
<^  the  corporation  to  resort  to  them  for  the 
payment  of  its  debts,  and.  If  It  falls  In  that 
r^pect.  Its  creditors  may  do  so.  Sanger  v. 
Upt<m,  91  n.  S.  60.  23  Lu  Ed.  220:  Balnes-v. 
Babcock,  95  Cal.  R81,  27  Pac.  674,  80  Pac. 
776,  29  Am.  St  Bep.  168;  Bhode  t.  Dotik 
H(9  Co.,  184  Cal.  378,  379, 194  Pac.  11,  12  A. 
L.  B.  437.  There  are  many  cases  holding 
that,  where  the  corporation  is  inscAvent,  the 
creditors  have  the  benefit  of  the  liability  of 
the  real  owner  of  stock  held  on  the  books  of 
the  corporation  In  the  uaxoa  of  an  agrat,  dis- 
closed or  undisclosed,  but  really  for  the  bene- 
fit of  the  real  owner.  Aimmg  them  are  the 
following:  Brown  v.  Artman  (C.  O.)  166  Fed. 
486;  Brown  t.  Huey  (O.  C.)  166  Fed.  483; 
Kurtz  T.  Brown.  1S2  Fed.  874,  81  a  O.  A.  488. 
11  Ann.  Gas.  676;  American,  eta,  Co.  ▼* 
EurtB  (G.  G.)  134  Fed.  606;  White  v.  Mar- 
guardt.  106  Iowa,  147,  74  N.  W.  930;  Fell  t. 
Securities  Co..  11  Del.  Ch.  234,  100  Atl.  788; 
Gordon  r.  Cununlngs,  78  Wash.  619,  139  Paa 
493;  State  ex  rel.  v.  Superior  Court,  44 
Wash.  108,  87  Pac  40;  Cole  v.  Satsop,  9 
Wash.  487,  87  Pac.  700,  43  Am:  St  Bep.  858; 
Ohio  y.  N.  Bank  t.  Hulitt,  204  U.  8.  162,  27 
Sup.  Ct  179,  61  U  Ed.  428. 

[8}  In  exposition  to  this  conclusion,  the  de- 
fendants rely  on  section  324  of  the  Glvil  Code 
and  on  the  decision  of  this  court  in  Peoples 
Home  Savings  Bank  v.  Stadtmuller,  150  OrL 
106,  88  Ric.  280,  Geary  Street,  etc  Co.  v. 
Bradbury,  179  Cal.  46. 176  Pac.  467.  and  Tisa- 
Ua,  etc,  Co.  V.  Hyde,  110  Cal.  6%Z,  43  Pac 
10,  52  Am.  St  Rep.  130.  wbldi,  they  claim, 
prevent  the  application  of  such  rule  In  this 
state. 

The  provisions  of  section  324  relating  to 
the  question  are  as  follows: 

"Whenever  the  capital  stock  of  any  corpora- 
tion is  divided  into  shares,  and  certificates 
therefor  are  issued,  such  shares  of  stock 
*  *  *  are  personal  property,  and  may  be 
transferred  by  Indorsement  by  signature  of  the 
proprietor  *  •  •  and  the  deUvety  of  the 
certificate;  but  such  transfer  la  not  valid,  ex- 
cept as  to  the  parties  thereto,  until  the  same 
is  so  entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  parties  by  whom 
and  to  whom  transferred,  the  number  of  the 
certificate,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer.** 

It  is  claimed  by  the  defendants  that  this 
provision  fin^tds  and  prevrats  the' existence 
of  any  liability  tac  calls  upon  unpaid  stodc 
In  favor  cS.  the  corporation  against  any  one 
Kcept  the  roistered  owner.  It  will  be  seen 
from  the  language  of  the  aection  that  it  does 
not  purport  to  declare  anything  concwnlng 
the  liability  of  a  stockholder  for  the  nopald 
part  of  ttie  subscription  price.  It  r^tes  ex- 
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duslrely  to  transfers  of  shares  of  stock  and 
to  the  things  necessary  to  maJce  such  trans- 
fers ralld  as  to  other  persons  than  the  trans- 
feror and  the  transferee.  We  are  not  here 
concerned  with  the  validity  of  the  transfer  of 
the  stock  to  James  Rolph,  trustee,  as  between 
him  and  the  person  who  transferred  it  to 
htm.  The  record  does  not  show  how  or  from 
whom  Bolph  received  the  stock.  The  theory 
upon  which  the  plaintiff  here  is  allowed  to 
choose  to  resort  to  the  liability  of  the  prin- 
cipal for  the  obligations  of  his  ag^t  Is  not 
based  upon  the  proposition  that  the  transfer 
of  this  stock  to  Rolph  as  trustee  for  Morrow 
was  hivalid.  On  the  contrary,  it  assumes  the 
Talidity  thereof,  and  places  the  Uabtlity  of 
Mwrow  upon  the  doctrine  already  stated  that 
the  tvlncipal  is  liable  to  such  third  person 
on  any  valid  obligation  incurred  by  the  agent 
to  such  person  in  carrying  out  the  business  of 
the  agency-  There  is  nothing  tn  the  provl- 
sions  of  section  324,  or  in  any  other  provt- 
elon  of  the  Code,  tbat  in  any  manner  relatea 
to  or  afCects  the  right  whldi  the  corporation 
would  have,  under  the  general  prindjAea  of 
law,  to  enforce  against  the  principal  the  ob- 
ligation  incurred  by  the  agent.  Such  right 
depraids  <Hi  the  relation  of  principal  and 
agent  existing  betweoi  Morrow  and  Rdph 
with  respect  to  the  sto^  Tbat  relation  la 
perfectly  lawful,  and  its  lawfalness  is  not  af- 
fected by  the  fact  tbat  Morrow  could  not 
maintain  any  right  as  a  stockholder  to  par- 
ticipate In  the  managmnoit  of  the  corporate 
affairs  at  stockholders'  meetings,  or  to  inspect 
Its  books,  except  throngh  the  medium  ctf 
Rolph  as  his  agent  and  trustee.  The  right 
of  the  ctffporatlon  to  pursue  Morrow  tta 
Bolph's  UabUlty  Is  not  at  all  Inconsistent 
with  the  absence  of  any  right  in  Morrow  to 
personally  act  in  or  control  ttie  corporate 
business.  The  provisions  of  section  324, 
therefore,  do  not  constitute  a  defense  to  this 
action.  ' 

We  find  nothing  in  the  decisions  cited  by 
the  defendants  which  gives  to  secUon  824  the 
effect  4daimed  for  it,  or  which  impairs  or 
destroys  the  plalntUTs  right  to  pursue  Mor- 
row for  the  amount  of  the  call  formally  and 
technically  made  upon  Rolph  as  holder  of 
this  stock. 

People's  Home  Savings  Bank  v.  Stadtmul- 
ler,  supra,  Is  the  leading  case  In  this  state  on 
the  BubjecL  In  that  case  the  plaintiff  at- 
tempted to  enforce  an  unpaid  call  by  action 
agalQEt  Anna  Stadtmuller.  The  stock  had 
been  subscribed  for  and  had  been  issued  to 
F.  D.  Stadtmuller,  her  husband,  in  his  life- 
time, and  ■  he  died  the  owner  thereof.  Up- 
on the  settlement  of  his  estate  the  certitl- 
cates  and  title  thereto  were  distributed  to 
said  widow.  She  accepted  the  certlQcates 
and  retained  the  same,  but  never  caused  the 
transfer  thereof  to  her  to  be  entered  on  the 
books  of  the  corporation,  nor  otherwise  as* ; 
sumed  the  relation  of  a  stockholder  with  the 


plaintifl.  The  corporation  about  that  time 
became  insolvent,  and  shortly  afterward  duly 
made  a  call  for  the  unpaid  portion  of  the 
subscription  price  of  the  stock.  The  court 
said  that,  where  stock  had  been  transferred 
from  the  record  holder  to  another  who  doea 
not  cause  the  transfer  to  be  registered,  "or 
in  some  way  equivalent  In  the  eye  of  the  law 
establishes  the  relationship  of  stockholder 
between  himself  and  the  company,  and  Is  thus 
accepted  by  the  company  as  a  substituted 
stockholder  for  the  original  holder,"  the  cor- 
poration "has  no  right  of  action  against  the 
transferee,  because,  as  between  him  and  the 
corporation,  the  contractual  relation  of  stock- 
holder has  not  been  created."  It  will  be 
seen  that  th'ere  had  been  no  agency  of  the 
husband  to  hold  the  stock  for  his  wife;  the 
corporation  did  not  attempt  to  enforce  the 
original  subscription  of  the  husband  as  her 
.  agent  or  in  his  own  behalf,  but  was  proceed- 
ing solely  to  enforce  the  obligation  which  It 
claimed  had  been  created  by  implication  of 
law  against  the  wife  upon  the  acceptance  by 
her  of  the  stock  distributed  to  her.  There 
was  no  suggestion  or  claim  that  she  was  lia- 
ble as  principal  for  the  obltgatltm  of  h» 
agent  Incurred  for  her  In  the  course  of  hla 
business  as  such  agent.  That  question  did 
not  ariae,  and  the  decision  does  not  affect  it 
in  any  manner. 

In  Vlsalla  R.  B.  Ca  t.  Hyde,  supra,  the 
stock  was  entered  on  the  corporate  ^ka  In 
the  name  of  Hyde,  but  before  the  making  of 
the  call  thereon  he  had  aold  it  to  another 
p«wm  and  had  Indorsed  and  delivered  the 
certificate  to  that  person.  That  transfer, 
however,  had  not  been  entered  on  the  cor- 
porate books.  It  was  hdd  that  the  defendant 
was  liable  for  the  call,  notwithstanding  the 
prevloua  sale  and  the  fact  that  he  waa  not 
the  owner  thereof  when  the  caH  waa  made. 
The  mere  statement  of  the  taCta  shows  that 
the  right  of  the  corporation  to  sne  the  prin- 
cipal for  an  obligation  assumed  in  his  behalf 
by  his  authorized  agent  was  not  involved  in 
the  case.  In  Geary  Street,  etc,  Oo.  v.  Brad- 
bury, supra,  it  is  said  incidentally  In  the 
course  of  the  argument  that  a  purchaser  of 
stock  not  fully  paid  up  does  not  become  lia- 
ble to  the  corporation  for  calls  thereon  untU 
in  some  manner  he  comes  into  privity  wlth.it 
as  a  stockholder.  But  the  defendant  in  that 
case  was  the  registered  owner  of  the  stock  at 
the  time  the  call  was  made,  which,  it  may 
be  remarked,  was  the  same  call  as  is  here  in- 
volved, and  no  question  of  the  character  here 
involved  and  urged  was  presented  or  could 
be  presented.  These  cases,  therefore,  do  not 
conflict  with  our  conclusion  that  Morrow  be- 
came liable  as  prindpaL 

Upon  the  foregoing  prlndEdes  we  are  of 
the  opinion  that  Morrow  became  liable  to 
the  plaintiff  for  calls  r^ularly  made  on  the 
subscription  price  of  this  stock,  that  his  own- 
ership of  the  stodc  and  Aolph'a  agencj  were 
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facta  material  to  the  plaintiff's  case  as  air 
leged,  and  that  the  court  below  erred  In  fitll 
ing  to  find  such  facts. 

The  respondent  contends  that  the  assess- 
ment is  invalid  because  It  Is  xmequal  In  op- 
eration. The  pcAnt  is  based  on  the  findinjis 
that  in  191S,  when  the  assessment  was  made, 
there  were  outstanding  10,000  shares  of  stock 
of  the  par  value  of  $100  each,  upon  90  per 
cent  of  which  $37.50  a  share  was  paid  up, 
and  upon  the  other  10  per  cent  $47.60  a 
share  was  paid  up.  This  would  mean  that 
9,000  shares  were  paid  up  to  $37.50  a  share 
and  1.000  shares  up  to  $47.S0  a  share. 

[I]  The  prevalUdg  rnle  with  regard  to 
calls  made  by  the  corporation  Itself  on  un- 
paid subscriptions  for  additions  to  Its  work- 
ing cai^tal  Is  that  tiiey  must  be  equal,  so 
that,  when  all  have  paid  the  call,  all  the 
stockholders  Incduded  in  tbe  call  will  have 
paid  tbe  same  amount  on  each  share  of  their 
stock  subjected  to  the  call.  4  Thompson, 
Corp.  S  3713;  1  Cook  on  Corp.  §114;  1  Clark 
ft  M.  on  Corp.  i  4901 ;  O'Dea  T.  Hollywood, 
164  Gal.  70.  97  Pa&  1. 

[II]  Where  creditors  proceed  by  bill  in  eq- 
uity to  apply  the  unpaid  stock  subscription 
to  the  payment  of  corporate  debts,  this  rule 
does  not  prevail ;  each  Is  liable  for  the  fuU 
amount  nnpald  on  his  sut»cription,  and  any 
Inequality  reenltli^  from  the  proceeding  Is 
adjustable  only  by  suits  for  contribution  be- 
tween the  reqiectlve  stockholders.  Kaye  t. 
Met!  (CbL  Sup.)  198  Pac.  1049;  1  Co6k  oa 
Corp.  g  211;  Pents  t.  Hawley,  1  Barb.  Gb. 
128.  While  this  call  and  tbe  action  to  en- 
force  it  is  really  for  the  benefit  of  creditors, 
It  is  nevertheless  a  statutory  proceeding,  and, 
so  for  as  we  are  advised,  It  Is  onltormly  held 
that  such  a  call  by  the  corporation  pursuant 
to  statutory  authority  Is  void  unless  it  Is 
made  In  such  manner  as  to  produce  no  In- 
equality between  stockholders.  To  apply  this 
rule  to  the  present  case,  for  lUustratlon,  a 
call  for  $34  a  share  could  not  be  lawfully 
made  on  all  the  shares,  if  some  of  th«n  are 
only  $37.50  paid  up  and  others  are  $47.50 
paid  up.  Hence,  under  Oils  rule.  If  the  facts 
are  as  stated,  the  call  would  be  Invalid. 

[11]  Tbe  only  basis  for  the  finding  that 
1,000  Shares  were  paid  up  to  the  amount  of 
$4TJ!0  a  diare  Is  the  statement  In  the  i^aln- 
tlff's  artldes  of  Incorptvatlon,  dated  Novem- 
ber 6,  1878,  that  the  amount  of  the  capital 
■tock  Is  91,000,000,  divided  Into  10,000  shares 
of  9100  eecb;  that  the  amount  thereof  ac- 
tually subscribed  was  100  shares;  that  thhi 
was  more  than  91tOOO  per  mile  of  the  length 
«C  the  road;  and  that  10  per  cemL  thereof 
liad  been  paid  In  to  the  treasurer.  One  .hun- 
dred shares,  It  Is  to  be  noted,  was  only  1  per 
cent  of  the  total  capital  stock,  not  10  per 
cent.,  and  the  remainder  thereof  was  99  per 
cent.,  not  90  per  cent.  The  sum  paid  In  was 
not  910,000 ;  It  was  only  $ijOOO.  Thovfore 
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the  finding  that  $47.50  was  paid  up  on  1,000 
of  the  shares  Is  not  sustained  by  the  evi- 
dence. 

The  effect  on  the  validity  of  the  assessment 
might  perhaps  be  the  same,  the  inequality 
would  still  be  manifest,  If  $38.50  Instead  of 
$47.50  per  share  had  been  paid  on  part  of 
tbe  stock  assessed,  and  only  $37.50  on  the  re- 
mainder. There  is  evidence,  however,  show- 
ing that  the  Inequality  did  not  exist  The 
books  and  records  of  the  corporation  were 
partly  destroyed  by  the  great  fire  of  April, 
1906.  There  was  uncontradicted  evidence, 
partly  secondary  and  partly  derived  from 
books  not  destroyed,  to  the  effect  that  the 
books  showed  that  on  May  80, 1879,  an  assess- 
raent  was  made  for  $5  a  share  on  the  whole 
10,000  shares  of  capital  stock,  and  that  it  was 
on  that  day  paid  to  the  treasurer  and  credit- 
ed thereon  to  the  respective  stockholders, 
amounting  to  $50,000,  and  that  the  next  credit 
entry  on  the  book  was  "June  4,  187d,  Fran- 
chise (S.  C.  Blgelow)  $1,000."  Bigelow  was 
the  treasurer.  It  was  also  shown  by  like  ev- 
idence that  thereafter  on  the  same  books  fol- 
low credits  to  the  respective  holders  of  all  the 
stock  for  payments  of  Beven  other  assess- 
ments, made  at  monthly  Intervals  thereafter, 
six  for  $5  a  share  and  one  for  $2.50  a  share, 
the  whole  amoimting  to  $375,000,  or  $37.S0  on 
each  ot  the  10,000  shares ;  that  neither  the  $1,- 
000  nor  any  part  thereof  was  credited  to  the 
original  subscribers,  or  to  any  stockholder  as 
a  payment  on  hla  stock,  nor  credited  as  a  pay- 
ment on  account  of  capital  stock  at  all,  but 
only  as  "Franddse."  This  evidently  reffers 
to  the  franchise  obtained  by  flllng  tbe  arti- 
cles of  Incorporation,  for  the  recital  In  the 
article  was  obviously  made  to  show  com- 
pliance witb  tbe  provisions  of  the  Civil  Code 
requiring  that  t)efore  such  articles  are  filed 
by  any  railroad  corporation  stock  must  be 
subscribed  to  the  amount  of  $1,000  for  each 
mile  of  road  (section  203),  and  that  "there 
must  be  paid  for  the  benefit  of  the  corpora- 
tloii,  to  a  treasurer  elected  by  the  sutwcrlb- 
ers,  ten  per  cent,  of  the  amount  subscribed" 
(section  294).  The  articles  do  not  expressly 
say  that  the  10  per  crait.  paid  In  to  the  treas- 
urer was  paid  by  the  10  persons  named  there- 
in as  subscribers,  or  either  of  them,  or  in 
their  behalf.  The  Inference  from  all  this  is 
very  strong  eltbra  that  the  $1,000  was  paid 
by  some  person  on  behalf  of  all  the  persons 
who  then  and  afterwards  took  up  all  the 
sto<^,  and  was  afterward  refunded  to  him, 
or  Uiat  before  any  assessment  was  made  It 
was  In  some  way  equalized  so  that  all  were 
liable  to  calls  In  equal  amounts  per  shara 
The  fact  that  each  of  them,  or  their  succes- 
sors in  Interest,  within  IS  months  after  the 
filing  of  the  articles,  volnntarily  paid  el^t 
separate  calls  of  the  same  anunmt  upon  each 
share,  amounting  In  all  to  $375,000  without 
raising  any  obdecttw  en  accouut  Of  Inequall- 
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tTr  coupled  vltli  flie  ffeet  tibat  said  erldence 
also  shimB  that  for  8S  yean  following,  up  to 
the  year  when  the  preaent  call  waa 

made,  the  books  of  the  corporation  contlnn- 
ously  carried  Purges  amounting  to  precisely 
$^,000  against  said  sto<^holder8,  as  bal- 
ances unpaid  oa  the  snbBcriptton  price  of 
their  capital  sto<^  and  credits  amounting  to 
lexactly  $375,000  to  said  stockholders  tor 
payments  made  by  them  tho^oo,  Instead  ot 
{376,000,  as  it  would  have  been  If  the  $1,000 
had  not  been  in  some  way  refunded,  is  very 
PK'suaslTe,  If  not  condnslve,  proof  that  this 
"Franchise"  payment  was  either  repaid  out 
of  the  general  funds  of  the  c<»porati(m  to 
the  per  BOD  or  persons  who  paid  it,  credited  in 
the  collection  of  the  subsequent  calls,  or  oth- 
erwise adjusted,  so  as  to  equalise  the  matter 
between  all  the  stodcholdets.  The  record 
shows  that  the  court  below,  in  Its  cottsider> 
atlon  of  the  evidence,  assumed  that  $10,000 
was  paid  In  on  the  1,000  shares  subscribed 
before  the  flUng  of  the  articles.  This,  lb  ef- 
fect, was  considering  a  fact  which  was  not 
true  and  whicb  was  not  in  evidence.  It  con- 
stitutes error  in  character  the  same  as  the 
receiving  of  Incompetent  evidence,  or  as  an 
erroneous  interpretation  of  the  effect  of  a 
writing  on  a  material  matter.  With  this  er- 
roneous idea  as  to  the  i^mount  paid  In,  the 
court  would  not  give  the  same  weight  to  the 
above-m«itioQed  strong  circumstantial  evi- 
dence of  a  subsequent  return  or  distribution 
of  the  comparatively  small  sum  of  $1,000  ac- 
tually paid  and  of  the  consequent  equallza- 
tiOD  of  the  amount  paid  per  share  by  the  sev- 
eral 8tockh<^ders.  The  entry  of  "Franchise 
$1,000"  would  be  wholly  without  significance, 
and  there  would  be  nothing  to  explain  the 
absence  of  any  account  of  the  $10,000.  In 
so  fiir  as  the  possible  inequality  of  $1  per 
diare  on  1,000  shares  might  be  suflAc^t  to 
sui^rt  the  Judgment,  If  that  fitct  had  be» 
found,  or  in  so  for  as  the  finding  of  a  larger 
Inequality  could  be  regarded  as  Immaterial 
in  view  of  the  actual  existence  of  the  smaller 
one,  it  would  be  a  Judgment  based  on  a  fact 
which  the  court  did  not  find,  and  v/hlch  It  is 
extremely  doubtful  that  It  would  have  found 
but  for  the  erroneous  interpretation  of  the  ef- 
fect of  the  evidence  as  aforesaid.  Conse- 
quently the  Judgment  should  be  reversed  in 
order  that  the  trial  court  may  give  the  due 
effect  to  all  the  circimistances  bearing  on  the 
point  It  may  be  remarked  in  this  connection 
that  the  ojdnion  of  the  learned  Judge  of  the 
court  below  Is  printed  in  respondent's  brief, 
and  that  It  does  not  discuss  or  mention  this 
point,  but  places  the  decision  for  the  defend- 
ant altogether  on  the  two  iNropositions  that 
Morrow  could  not  be  held  liable  unless  he  was 
the  r^ristered  holder  of  the  stoc^  and  that 
there  was  no  estoppel  to  prerent  him  from 
denying  such  ownoship. 
[11]  Tban  la  also  a  finding  tliat  ever  stnca 


its  Issuance  th«  whole  of  the  caidtal  stock 
of  the  corporation  plaintiff  has  hem  and  "is 
now  fully  paid  up  as  betwem  plaintiff  cm-po- 
ration  and  its  stoekholders."  t7p<Ht  this  find- 
ing the  defendant  contends  tlutt,  under  sec- 
tion 882  of  the  dvll  Code,  no  assessment 
thereon  oonid  exceed  10  per  cent.,  and  there- 
fore that  the  aasessment  (tf  34  per  cent,  or 
$34  a  share,  la  Invalid.  The  finding  by  its 
tmns  Implies  that  the  stock  is  not  paid  up  aa 
betweot  the  anptwatlim  and  its,Greditors,  for 
whose  benefit  this  aasessmoit  was  levied,  and 
hence  It  may  be  doubtful  If  it  affects  that 
assessmnit  Bnt  we  do  not  think  it  Is  sus- 
tained hy  the  evidence.  The  only  sui^ort  for 
It  Is  an  Inference  drawn  from  the  by-laws 
adopted  In  1878.  These  by-laws  are  contra- 
dlct(n7  on  the  subject  so  far  as  they  relate 
to  It  alL  Section  20  declares  that  "certifi- 
cates of  stock  shall  be  Issued  only  for  fully 
paid  stodc"  This,  it  Is  said,  implies  that  no 
certificates  were  afterward  issued  except  for 
stock  that  was  fully  paid  up.  Section  31  de- 
clares that  stock  shall  be  transferrable  on  thn 
company  books,  on  proper  assignment  and  de- 
livery to  the  assignee  of  "the  receipts  for  the 
installments  paid  on  such  stock,  or  the  certifi- 
cates of  stock  when  fully  paid,"  but  not  "un- 
til all  prevloiu  calls  or  installments  thereon 
shall  have  been  fully  paid  in,"  nor  "unless  at 
least  twenty  per  cent  has  been  paid  thereon 
and  receipts  issued  thereon."  This  clearly 
indicates  ttiat  the  stock  was  not  paid  up  at 
that  time.  The  subsequent  proceedings  and 
transactions  and  the  books  of  the  company 
repel  and  destroy  all  inferences  that  the 
stock  was  issued  aa  -paid-up  stock,  or  wajs, 
in  fact,  fully  paid.  On  April  25,  1809,  the 
order  for  the  first  assessment  of  a  shar* 
was  made.  It  waa  all  paid  In  fall  <m  Hay 
30. 1879.  The  «itry  made  at  the  time  on  the 
books  shows  that  the  entire  cai^tai  stock  had 
been  Bufascribed  for,  ttie  names  of  the  sub- 
scribers, the  number  of  shares  held  by  each, 
and  the  payment  by  each  of  them  of  the  $5 
aasessment  on  each  share  held  by  him.  It 
the  stock  bad  been  fully  paid  for  previously, 
as  now  contended,  there  would  have  been  a 
credit  in  the  cash  account  for  $1,000,000  In 
mtmey  paid  for  the  capital  stock.  But  no 
such  credit  appears,  or  ever  did  ai^er,  and 
no  one  baa  ever  claimed  that  any  such  pay- 
ment was  ever  made.  Tliere  is  no  record  of 
the  expenditure  of  such  money  by  the  corpo- 
ration, or  of  its  possession  thereof.  If  tlrnt 
amount  of  money  had  been  paid  to  the  corpo- 
ration at  that  time,  there  would  have  been  no 
reason  or  necessity  for  any  assessment  on 
the  stock,  ox  for  any  issue  of  bonds.  Yet  tho 
record  shows,  as  above  stated,  that  calls  or 
assessments  on  the  stock  were  made  and  paid 
monthly  from  April.  1879,  to  January,  1880. 
amounting  to  $876,000.  It  also  shows  that 
in  1800  the  corporation  issued  bonds  to  the 
amount  of  $484,000;  seenred  by  a  mortgaf* 
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ooTeiing  all.  of  Iti  mvpertlei^  and  tbat  the 
IHreaent  assessment  was  made  to  raise  the 
uon^  necrasary  to  pay  a  defldencr  judgment 
entoed  against  the  corporation  on  a  foreclo- 
sure sale  under  said  mortgage;  also,  as  al- 
ready stated,  that  the  stock  account  carried  a 
charge  of  f 1.000.000  against  the  stockholders 
tor  the  aggr^te  amount  owing  upon  the 
■everal  stock  subscriptions;  that  this  was 
reduced  by  the  credits  for  payments  on  the 
eight  calls  made  and  paid  thereon,  amount* 
ing  to  $376,000;  and  that  the  balance  owing 
from  stodtholders  was  thereafter  carried  on 
the  books  at  $625,000.  It  also  aroears  that 
each  of  the  eight  orders  or  resolutions  for  the 
aforesaid  calls  began  with  the  words,  "It  Is 
beveby  ordered  that  an  assessment  upon  the 
Bubacrlbed  caidtal  stock"  be  levied.  If  there 
had  been  assessments  upon  paid-up  stock,  the 
word  "subscribed"  wonld  not  have  been  ap- 
propriate, and  Its  use  shows  that  the  assess- 
ment was  understood  to  be  upon  subscriptions 
owing,  and  not  as  or  for  a  demand  for  an  ad- 
dltl(mal  contribution  to  the  corporate  assets. 
The  record  indicates  that  the  entire  invest- 
ment of  the  company  did  not  reach  the  sum 
of  $1,000,000,  which.  It  is  now  claimed,  was 
paid  in  by  the  stockholders  at  the  beginning 
€t  its  operations.  There  la  no  evidence  what- 
«Ter  that  the  stock  was  ever  sold  or  offered 
for  sale  by  the  corporation  at  a  price  less 
than  its  par.  value,  or  that  the  certificates 
originally  issued  therefor  declared  that  the 
stock  represented  thereby  was  fully  paid  for. 
All  the  certificates  to  Rolph  were  issued  prior 
to  July  17.  1002.  Up  to  that  time,  and  aft- 
erwards until  1906,  when  section  323  of  the 
Civil  Code  was  amended  (Stats.  1906,  p.  397), 
stock  certificates  were  not  required  to  show 
the  amount  paid  thereon,  or  that  -  anything 
bad  been  paid  thereon.  The  findings  recite 
that  thereafter.  In  1907,  In  transferring  cer- 
tificates for  856  shares  to  new  holders,  the 
corporation  made  and  issued  certificates  to 
the  new  owner  showing  on  their  face  that 
the  8to<^  was  fully  paid.  This  was  not  tte 
stocfe  held  by  Morrow.  We  are  not  referred 
to  any  part  of  the  record  which  supports  this 
finding  or  relates  to  It  But  the  evidence  we 
have  already  moitloned  shows  that,  If  such 
statements  were  made  in  those  certificates, 
they  were  not  true.  This  finding  was  of  an 
«irldentiar7  fact  only,  and  It  is  not  a  finding 
that  sudk  stodE  was  fiiUy  paid  up  at  that 
time,  nor  that  any  of  the  certificates  held  by 
Morrow  In  Rolph's  name  were  fully  paid  up. 

For  the  foregoing  reasons  we  eondude  that 
the  Judgment  of  the  court  below  was  not  In 
accordance  with  the  law  and  the  facts,  and 
that 'it  cannot  stand. 

The  judgment  Is  rerened. 


We  concur:  WltBUR,  J. ;  LENNON,  J. ; 
SLOANE,  J.;  LAWLOR,  J.;  SHURTLEFF, 

j.t  wAsm  J. 
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PAYNE,  DIrsetor  Geieral  of  Railroads  v. 
RICHARDSON,  State  Traasnrsr. 

(S.  F,  9763.) 

(Supreme  Coart  of  California.  Jone  8,  1922.) 

1.  Taxation  *=a393— Carrier's  trassportatioa 
of  fta  own  freisht  ahould  not  be  oooaldered 
In  arrlvlag  at  gross  raeftlptt. 

In  arriving  at  the  groas  receipts  of  a  rail- 
road for  the  porpoae  of  taxation,  the  raflroad'a 
own  transportation  afaonld  not  he  considered. 

2.  Taxation  «=»390(l)— Taxes  to  be  pai4  on 
railroads  by  Direetor  Geaerai  are  to  be  ai- 
eertalsod  In  same  nanaer  had  railroad  re- 
nalnod  In  private  ooitrsL 

Under  the  Federsl  Control  Act,  {  16  (U.  S. 
Comp.  St  1918,  U.  S.  Comp.  St  Ann.  Sapp. 
3919,  i  311&%o),  providing  that  nothing  in 
the  act  shall  be  constmed  to  affect  the  existing 
laws  or  powers  of  the  states  in  relation  to  tax- 
ation, the  taxes  to  be  paid  by  the  Director  Gen- 
eral of  Railroads  to  various  states  or  municipal 
bodies  are  to  be  ascertained  in  the  same  man- 
ner that  they  woold  have  been  levied  and  as- 
sessed had  the  railroad  remained  In  private 
control. 

3.  Taxation  <t==>39^Reoelpts  of  railroad  un* 
der  federal  control  Include  amoaat  dne  fron 
flovemment  for  traaaportatlon. 

Under  the  Federal  Control  Act,  {  15  (U. 
S.  Comp.  St  1918^  n.  a  Comp.  St  Ann.  Supp. 
1919,  S  811S%o),  proridlag  tbat  nothing  in  the 
act  shall  affeet  existiiv  lawn  or  powers  of  the 
states  hi  relation  to  taxation,  where  a  state 
tax  on  railroad  property  was  based  on  a  per- 
centage of  groas  receipts,  as  a  basis  of  valua- 
tion of  the  property,  the  amount  of  transporta- 
tion furnished  the  government  for  which  a  rail- 
road  company  had  not  been  paid  should  be  In- 
cluded in  the  groas  receipts  for  the  porpoae  of 
taxation. 

In  Bank. 

Appeal  from  Snperior  Court,  City  and 
Gotmty  of  Sam  VnauAKo;  Qvitge  A.  Stnrtft* 
vant,  Judge. 

Actitm  by  JcAin  Barton  Payne,  as  Director 
Qeneral  of  Railroads,  United  States  Railroad 
Administration,  against  Friend  W.  Richard- 
son, as  State  Treasurer  of  the  state  of  Cali- 
fornia. From  Judgment  tor  defraidant,  plriin- 
tlfl  appeals.  Affirmed. 

Hoiley  C.  Booth,  of  San  Francisco,  for  ap- 
pellant 

V.  S.  Webb,  Atty.  Gen.,  and  I^ank  L.  Guer- 
ena,  D^ty  Atty.  Gol,  for  respmdent 


WILBUR,  J.  This  action  was  brought  to 
secure  an  adjudication  that  the  plaintiff  has 
overpaid  the  state  of  California  the  sum  of 
$186,711.22.  for  taxes  upcm  properties  of  the 
Southern  Pacific  Railroad  Company  In  the 
state  of  California,  this  amount  having  been 
paid  under  protest,  the  plaintiff  suing  under 
and  by  virtoe  of  the  iwovlai<au  of  section 
86e9a  of  the  Political  Code,  as  added  by  St 
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1917,  p.  357,  to  establish  the  lUegallty  of  the 
tax  and  to  secure  judgment  npon  which  basis 
an  appropriation  for  reimbursement  may  be 
sought  from  the  Legislature.  The  court  sus- 
tained a  general  demurrer  to  the  complaint 
and  rendered  judgmwit  In  favor  of  the  defend- 
ant. Several  questions  are  raised  by  the  par- 
ties with  relation  to  the  authority  of  the  plain- 
tiff to  bring  the  suit  in  question  and  as  to  the 
authority  of  the  defendant  to  represent  the 
state  of  California  In  defending  against  the 
claims  of  the  plaintiff.  We  will,  however,  con- 
sider the  main  question  upon  Its  merits.  The 
plaintiff  claims  that  the  state  board  of  equal- 
ization improperly  included  in  the  gross  re- 
ceipts, upon  which  the  tax  of  5^4  per  cent, 
was  computed,  the  sum  of  $3,550,404.28,  which 
amount  constitutes  the  amount  charged 
against  the  United  States  of  America  for 
transportation  of  passengers  and  freight  for 
war  purposes.  The  appellant  thus  states  his 
position: 

"The  ground  of  our  claim  that  the  snm  sued 
for  was  erroneously  and  excessively  levied,  and 
collected  from  the  Director  General  is  that  it 
represents  5^  per  cent  of  the  value  of— not  the 
amount  collected  for — transportation  furnished 
by  the  United  States  to  Itself  on,  aad  while  in 
exclusive  possession  and  operation  of,  South- 
ern Padfic  Company  operative  properties  In 
California  during  the  calendar  year  1918,  and 
tiiiat,  as  the  constitutional  provision  and  stat- 
Qtes  authorizing  the  gross  receipts  method  of 
taxation  use  the  words  'gross  receipts  from 
operation,'  such  amounts  so  included  over  the 
protest  of  the  plaintiff  were  not  gross  receipts 
or  any  receipts  at  alL** 

[1,  2]  The  rule  is  well  settled  that  the  car- 
rier's own  transportation  should  not  be  con- 
sidered in  estimating  the  gross  receipts  of  the 
railroad.  In  support  of  this  rule  appellant 
cites  McHenry  v.  Alford,  168  U.  S.  efil,  18 
Sup.  Ct  242,  42  L.  Ed.  614;  Union  Pacific 
Railroad  Co.  v.  United  States,  99  U.  S.  402, 
25  L.  Ed.  274;  State  v.  Minnesota  ft  Inter- 
national Ry.  Co.,  106  Minn.  176,  118  N.  W. 
679,  1007,  16  Ann.  Cas.  426 ;  State  v.  North- 
western Telephone  Exchange  Co.,  107  Minn. 
390, 120  N.  W.  634.  It  may  be  conceded  that 
the  transportation  of  the  railroad  company's 
freight  would  not  augment  the  gross  receipts 
of  the  company.  The  question  presented  here 
is  quite  diUferent  Under  section  15  of  the 
Federal  Control  Act,  40  U,  S.  Stats,  at  Large, 
pp.  451,  458  (U.  S.  Comp.  St.  1918,  U.  S. 
Comp.  St  Supp.  1919,  i  Sm%o),  it  Is  pro- 
vided: 

"Nothing  in  this  act  shall  be  construed  to 
amend,  repeal,  impair,  or  affect  the  existing 
laws  or  powers  of  the  states  in  relation  to  tax- 
ation or  the  lawful  police  regulations  of  the 
several  states,  except  wherein  such  laws,  pow- 
ers, or  regulations  may  affect  the  transportation 
of  troops,  war  materials,  goremment  mppUes, 
or  the  issue  of  stocks  and  bonds." 

We  think  it  clear  from  this  provision  of  the 
federal  statute  that  It  was  intended  that  the 


taxes  to  be  paid  by  the  Director  General  to 
various  states  or  municipal  bodies  were  to 
be  ascertained  Ip  the  same  manner  that  It 
would  have  been  levied  end  assessed  had  the 
railroad  corporation  remained  in  control. 
This  view  has  also  been  entertained  by  the 
courts.  Wabash  R.  Co.  v.  Board  of  Review, 
288  111.  159,  123  N.  E.  259;  Penn.  Coal  Co.  v. 
Saddle  River  Township  (N.  J.  Sup.)  114  Atl. 
157;  St.  Louis-San  Francisco  Ry.  Co.  v. 
Middlekamp,  256  U.  S.  226,  41  Sup.  Ct  48», 
65  L.  Ed.  905.  For  that  reason  It  was  propa 
to  include  in  the  taxes  the  revenue  derived 
from  government  transportation. 

[31  Appellant's  contention,  however,  is  that 
the  amount  of  $3,556,401.28  merely  represents 
an  estimate  at  regular  tariff  schedules  of  the 
amount  which  would  be  chargeable  at  those 
rates  to  the  government  and  that  it  Is,  ther^ 
fore,  not  a  receipt  at  all.  It  is  so  alleged  Id 
the  complaint  and  admitted  by  demurrer. 
The  point  is  ttns  stated  In  the  appeUant^B 
brief: 

"The  amounts  representing  what  would  have 

been  charged  the  United  States  Government  far 
transportation  of  men  and  property  of  United 
States,  If  the  Southern  Pacific  Company  had 
remained  in  control,  should  have  been  excluded 
from  the  gross  receipts,  and  the  tax  based 
thereon  was  erroneous  and  excessive." 

The  respondent  dalms  that  ,  this  qaestiMi 
cannot  be  raised  upon  the  record,  f^  the  rea- 
son that  the  statement  furnished  by  tbe 
plaintiff  to  the  state  board  of  equallzatlos 
upon  which  the  tax  was  levied  and  collected 
showed  that  said  amount  had  been  paid  and 
was  Included  in  the  grma  receipts.  However, 
we  will  assume,  as  alleged  by  the  plaintiff 
and  admitted  by  the  demurrer,  that  the 
amount  has  not  been  paid  by  the  United 
States  to  the  plaintiff.  Its  agent  or  to  the 
railroad  company,  and  that  the  statein«it 
made  to  the  state  board  of  equalization  Is 
also  susceptible  of  that  construction.  Never- 
theless, If  the  taxes  were  to  be  levied  and  ss- 
sessed  exactly  as  if  In  private  ownership,  ai 
seems  to  be  contemplated  by  the  Federal  Con- 
trol Act  (section  15,  supra) ,  there  wn.s  no  erra 
in  the  assessment  It  is  true  that  the  United 
States,  through  the  plaintiCT,  was  operatii^ 
the  road  as  a  private  owner  would,  and  was 
not  therefore  required  to  charge  to  itself  any 
frel^t  pertaining  to  the  operation  of  the 
railroad,  or  pay  or  diarge  to  itself  freiglit 
or  passenger  fares  for  war  transportation, 
but  for  purposes  of  state  taxation  it  is  dear 
that  the  United  States  int«ided,  as  mani- 
fested in  Its  Federal  Control  Act  (section  15, 
supra),  that  such  taxes  should  be  ascertained 
on  the  same  basis  as  If  the  railroad  bad  re- 
mained in  private  ownership.  Otherwise^  the 
power  of  the  state  would  be  "affected"  by 
the  change  of  mauagem^t  The  systm  of 
taxation  by  requiring  a  percentage  of  the 
gross  receipts  to  be  paid  to  the  state  is  mere- 
ly a  basis  tot  the  taxaHiu  ctf  the  psopais  ^ 
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railroads  (Pullman  Co.  t.  Blchardson  [Cal. 
Snp.l  197  Pac.  346),  and  the  yalue  of  the  rail- 
road Is  obrlously  the  same,  whether  operated 
"by  the  company  Itself,  or  by  the  Director  Gen- 
eral. To  depreciate  the  value  of  the  property 
by  a  failure  to  Include  In  the  gross  receipts 
the  amount  of  transportatltw  furnished  the 
^Temment,  which  would  be  a  charge  In  pri- 
vate ownership,  would  be  to  fix  a  different 
property  tax  in  one  case  from  that  in  the 
other,  and  thus  afTect  the  state  tax  In  vlola- 
tiw  of  section  15  of  the  Federal  Control  Act, 
supra.  That  being  true.  It  follows  that  the 
tax  Id  question  was  properly  collected. 
}udgm«xt  affirmed. 

We  conenr:  (jENNON,  J.;  SHURTLEFF, 
J.;  SLOANB,  J.;  LAWIiOR.  J.;  WASTE.  J. 

SHAW,  C.  J.   I  concur. 

The  agreement  under  whldi  the  United 
States  took  possession  of  the  railroad  system 
of  the  Southern  Paclflc  Company  provided 
tbat  the  Director  G^eral  should  pay  all  tax- 
es lawfully  ass^ed  by  the  state  on  the  prop- 
erty taken,  or  on  the  right  to  operate  as  a 
carrier,  or  save  said  company  harmless 
therefrom.  Under  Oie  scheme  of  taxation 
provided  In  the  Ctmatltutlon  of  California 
(artlde  13,  |  14).  the  state  Imposes  upon  the 
railroad  company  annnally  a  percentage  tax 
npon.the  "grofc  receipts  from  operation"  of 
Its  lines  situated  within  this  state.  If  the 
company  had  cmtlnued  to  operate  the  lines 
and  the  United  States  had  transported  there- 
on the  same  ftelght  and  passengers  that  were 
transported  for  the  road  for  goremment  pur- 
poses under  the  management  of  the  Director 
General  during  tlie  year  In  controversy,  the 
earnings  from  snch  tran^rtatlon  would 
have  Indu^  the  amount  produced  at  the 
r^ular  rates  for  such  carriage.  It  Is  evi- 
dent that  the  taxes  should  be  computed  on 
the  same  basis  as  if  such  operation  had  ccai- 
tlnued,  and  that  it  was  not  contemplated  that 
the  earnings  from  the  transportation  on  gov- 
ernment account  should  go  free  from  the  bur- 
den of  taxation,  as  the  plaintiff,  In  ^ect,  de- 
mands. 


(U9  Cal.  7S) 

O'BRIEN  V.  SUPERIOR  COURT  IN  AND 
FOR  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.   (S.  F.  10246.) 

(Supreme  Court  of  California.  June  6,  1922.) 

I.  Exaeators  and  administrators  «=9296— Re- 
oelpt  for  Inheritanoe  taxes  Is  prerequlsits  to 
distribatlon,  only  If  report  shows  taxes  due. 

Inheritance  Tax  I<aw  1921,  8  10,  forbid^Dg 
the  distribution  of  tbe  property  of  any  estate, 
unless  a  receipt  for  the  inheritance  tax  due 
thereon,  signed  by  the  atate  controller,  aiiall 
first  be  filed  in  the  court,  miiat  be  constnied 
with  section  16,  permitting  a  report  by  tlie 


appraiser  to  the  court  that  no  Inheritance  tax 
was  due,  and,  when  bo  construed,  does  not  pro- 
hibit distribution  without  production  of  a  re- 
ceipt for  the  tax,  if  tbe  report  filed  fdiows  no 
tax  was  due. 

2.  Mandamus   <g=> 1 69— Proceedings  dismissed 
after  oempllanea  with  alternative  writ. 

Where  respondent  has  Complied  with  the 
alternative  writ  of  numdate.  It  Is  unnecessary 
to  proceed  further,  and  the  cause  will  be  dis^ 
missed. 

In  Bank. 

Application  Constanda  O^rlen  for  writ 
of  mandate,  prayed  to  be  directed  to  the 
Superior  Court  of  the  City  and  County  of 
San  Frandsco,  and  Hon.  Frank  H.  Dunne, 
as  Judge  thereof  requiring  said  judge  to 
sign  and  file  a  decree  of  dlstribuUon.  Pro- 
ceeding dismissed,  because  of  compliance 
with  alternative  writ 

J.  F.  Bluxome,  of  San  S^andscOf  for  pi^ttr 
tloner. 

PER  CURIAM,  {t]  In  this  case  the  su- 
perior court  refused  to  Edgn  and  file  a  decree 
of  distribution,  after  the  same  bad  been  pre- 
pared, basing  its  refusal  on.  the  ground  that 
section  10  of  the  Inheritance  Tax  Law  at 
1921  (Stats.  1921.  p.  1510)  forbids  the  distri- 
bution of  any  property  of  an  estate,  unless 
a  receipt  for  the  Inheritance  tax  due  thereon, 
signed  by  the  state  controller,  shall  first  be 
filed  in  said  court  In  this  case  it  appears 
that,  after  the  proceeding  In  administration 
%ras  begun,  the  Inheritance  tax  appraiser, 
regularly  appointed  to  that  office,  reported 
to  the  court  an  appraisemmt  of  the  estate  in 
question,  showing  tbat  the  shares  of  the 
several  parties  interested  therein  were  all 
exempt  from  Inheritance  tax,  and  that  no 
Inheritance  tax  was  leviable  upon  any  part 
of  the  estate.  Thereafter  this  report  was 
sulmiltted  to  the  court,  and  the  court  made 
an  order  approving  the  same  and  declaring 
that  no  tax  was  due  upon  the  property- of 
said  estate.  AH  this  was  done  in  pursuance 
of  the  provls'Ions  of  section  16  of  said  act. 
These  two  sections  are  to  be  considered  to- 
gether and  In  such  a  manner  as  to  be  harmo- 
nious. There  It  no  difficulty  In  doing  this. 
Section  10  applies  only  to  cases  where  the 
report  of  the  Inheritance  tax  appraiser  shows 
taxes  due  upon  tbe  property  of  the  estate 
or  some  part  thereof,  or  where,  after  that  re- 
port Is  made,  other  property  has  been  dis- 
covered upon  which  no  report  has  been  made. 
It  has  no  application  to  cases  where  the  rec- 
ord In  the  estate  Itself  shows  that  no  tax  Is 
due.  Therefore  the  court  should  have  signed 
the  decree  of  distribution. 

[2]  An  altwnatlve  writ  of  mandate  was  is- 
sued herein.  In  accordance  with  the  petition, 
to  compel  tbe  court  to  sign  said  decree^  Up* 
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on  the  service  of  that  writ,  the  court  com- 
piled with  It  and  makes  return  accordingly. 

This  makes  It  onnecesBary  to  proceed  fur- 
ther In  the  case»  and  the  proceeding  !■  di» 

missed. 

SHAW,  a  J.,  and  LBNNON,  SHURTIiBPF, 
WASTE,  wn^BUB,  liAWLOB,  and  SLOANS, 

JJ.,  concur. 


(188  Cal.  87)   

MARTIN  V.  BARTMU8.  (L.  A.  7I2S.) 

(Supreme  Court  of  California.  June  6,  1922.) 

r.  Quietino  title  «=:>i0(2)— Oae  !■  ooarta  of 
acquiring  title  to  goveraneat  laid  naln- 
talR  aotloa  to  qnlet  title. 
A  person,  in  the  coarse  of  acqairiog  title 
to  gOTemment  land,  may  maintain  an  action  to 
qniet  title  against  parties  to  whose  claims  of 
title  her  equities  are  superior.  Code  Civ.  Proc. 
8  788. 

2.  Judgment  4=»747(6)— Judgment  for  anlaw- 
ful  detainer  not  admissible,  inder  plea  (n  bar 
la  action  Involving  title  to  premises  In  dis- 
pute; 

A  Jodsment  for  nnlawfnl  detainer,  is  not 
admissible,  nnder  a  plea  in  bar  in  an  action  In- 
Tolving  the  tftie  to  the  premises  in  dispute. 

8.  Public  lands  «!is»l06(l)— Holding  of  Depart- 
ment of  Interior  determining  rights  of  oon- 
flletlng  ottUmanta  to  pnbllo  lands  final. 

Where  the  record  in  an  action  disclosed 
that  the  qnestion  of  the  conflicting  rights  of 
the  parties  to  the  action  to  obtain  titie  from 
the  United  States  Government,  under  the  Des- 
ert Land  Act  Hardi  8. 1877,  as  amended  by  Act 
March  8,  1891  (U.  S.  Comp.  St.  K  4674-4678), 
was  fnlly  presented  to  the  Department  of  the 
Interior,  in  the  method  provided  by  said  act 
for  determining  the  rights  of  the  conflicting 
claimants,  and  was  therein  finally  determined, 
such  holding  Is  final  and  coucIusItc  aa  to  the 
issues  Involved  Id  such  hearing. 

4.  aalsting  title  «=3S I— Trespassers  act  en- 
titled to  relmburaement  for  voluntary  Im- 
provements. 

.  Where,  in  sn  action  to  qniet  title,  defend- 
ants by  counterclaim  alleged  that,  while  in  pos- 
session of  the  land,  they  had  made  certain  Im- 
provements thereon,  bot  In  respect  to  these  the 
trial  court  foond  that  each  improvements  were 
Tolnntary  and  made  while  the  deftndanta  were 
mere  trespassers,  defendants  were  not  entitled 
to  reimbursement  for  snch  improvements. 

5.  Quieting  tttle  ®=950— Granting  writ  of  pos- 
session la  action  to  qaiet  title  held  proper. 

In  an  action  to  quiet  title,  the  trial  court, 
after  flnding  defendanta  were  mere  trespassers 
OB  the  land  in  qQestton,  and  flndlug  otherwiae  in 
plaintiffs  favor,  did  not  err  in  granting  to  the 
anecessfal  plaintiff  the  Inddent^  remedy  of  a 
writ  of  possession,  permitted  tqr  tiie  express 
terms  of  Code  CiT.  Proe.  |  880. 

In  Bank. 

Ai^eal  from  Superior  Goorl;  Imperial 
County;  Franklin  J.  Oole,  Jadc& 


Action  by  I411ie  B.  BCartln  agalnat  Peter 
BartmuB  and  others.  From  a  Judgment  for 
idaintifT,  defendant  named  appeala.  Affirmed. 

Sebold  Jj.  Cheroske,  of  Los  Angeles,  and 
B.  B.  Simon,  of  Bl  Centro  (W.  3.  Tremear.  of 
Lofl  Angeles,  of  connsel),  for  appellant 

Frank  O.  Prescott  and  Frank  O.  Falloai, 
both  of  iM  Angelea,  for  respondmt. 

BI0HARD8.  Justice  pro  tem.  This  is  an 
appeal  tnm  a  judgment  In  fovor  of  tbe 
plalntifl,  tn  an  action  to  quiet  title  to  a  tract 
of  320  acres  of  land  in  the  Imperial  Valley. 
Tbe  land  was  and  atlll  ia  government  land, 
subject  to  oitry  and  acquisiti(m  under  the 
provialMiB  (tf  tbe  act  of  Congress  approved 
March  8,  1877,  and  amended  Hardi  8,  1891, 
common^  known  aa  the  desert  Land  Act  (U. 
S.  Comp.  St  H  4674-4678).  By  the  terms  of 
tbe  act  the  entryman  was  not  required  to 
live  upon  tbe  land  but  was  required  to  make 
flrat  seccmd,  third,  and  fourtti  and  final  proof 
of  certain  expenditures  toward  the  irrigati<m, 
reclamation,  and  cnltlTatiOD  of  such  lands. 
Tbe  plalntui.  In  her  complaint  herein,  alleges 
that  on  tbe  4tb  day  of  Handi,  1913,  she  had 
filed  a  desert  land  &xtry  upon  eaid  land  and 
that,  on  the  4th  day  of  March,  1914,  she  bad 
submitted  In  due  and  legal  form  her  flrat  an- 
nual proof  as  required  by  aald  act,  and  there- 
after had  also  In  due  time  and  forA  submit- 
ted her  second  and  third  annual  proofs,  and 
had  thereby  gained  the  right  to  take  posses* 
slon  of  aald  land  and  to  make  her  fourth  and 
final  proofs  necessary  to  secure  a  pat^t  to 
said  land,  but  that  the  defendant  has  wrong- 
fully and  illegally  entered  upon  said  land  and 
forcibly  and  wrongfully  holds  and  occupies  tbe 
same  to  the  excluslcm  of  the  plaintiff,  and,  by 
so  doing,  prevents  her  from  the  acquisition  of 
such  possession  of  the  same  as  is  necessarr 
to  enable  her  to  make  her  final  proofs  there- 
on and  obtain  her  patent  therefor.  \Vherefore 
the  plaintiff  preys  that  the  defendant  be  re- 
quired to  set  forth  the  nature  of  bis  adverse 
claims,  in  order  that  tbe  same  may  be  de- 
termined and  her  right  and  title  to  said  land 
be  quieted  as  against  such  claim,  and  that 
she  may  be  adjudged  entitled  to  the  posses- 
sion of  said  land  and  have  a  writ  of  posses- 
sion for  tbe  same. 

The  defendant  In  bis  answer  denies  most 
of  the  material  averments  of  the  plalntifTa 
complaint.  He  also,  by  way  of  a  further  and 
separate  answer,  alleges  the  existence  of  a 
certain  Judgment  in  his  favor  in  an  action  of 
unlawful  detainer  brought  by  the  pRUntift 
against  him,  and  which  he  alleges  constitutes 
a  bar  to  the  present  action.  He  also  pleads 
certain  affirmative  matter  by  way  oi  counter- 
claim and  also  of  cross-complaint  There 
were  certain  other  parties  named  In  ttke  com- 
plaint bealdea  the  appellant  Bartmua,  but 
aa  to  these  they  either  defaulted  or  filed  dis- 
daimm,  and  no  relief  was  sought  or  award- 
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ed  as  to  them.  The  facts,  as  developed  at 
the  trial  and  as  found  by  the  trial  court, 
were  briefly  these:  The  plaintiff  had.  as  she 
averred,  and  as  the  defendants  admitted,  filed 
her  desert  land  entry  on  March  4,  1913,  and 
a  year  later  had  submitted  In  due  form  her 
first  annual  proof  as  required  by  the  Desert 
Land  Act.  On  October  26,  1914,  the  defend- 
ants Peter  and  Dora  Bartmus  filed  a  contest 
In  the  United  States  land  office  at  Loa  An- 
geles against  the  plaintiff's  said  entry,  to 
which  contest  the  plaintiff  herein  filed  an  an- 
swer. Upon  the  hearing  thereon,  the  local 
land  officers  decided  the  same  in  the  contest- 
ants' favor,  but,  upon  appeal  by  plaintiff 
herein  to  the  Commissioner  of  the  General 
Land  Office  and  thence  to  the  Secretary  of 
the  Interior,  said  contest  was  finally  decided 
to  the  said  plalntifTs  favor,  the  Secretary  of 
the  Interior  by  hts  decision  dismissing  said 
content  and  deddlng  tbat  the  said  plaintiff  had 
made  a  1^1  desert  land  entry  and  had  duly 
made  her  first  annual  proofs  thereon  and  bad 
duly  submitted  her  second  and  tlilrd  annual 
ivoofs  thereon  and  was  entitled  to  have  the 
same  approved.  Said  declsloa  of  the  Secreta- 
ry of  the  Interior  was  rendered  on  March  12, 
1917,  but  prior  thereto  and  on  the  26th  day 
of  June,  1915.  the  defendants  Bartmus  had  en- 
tered upon  said  land  and  continued  thereaft- 
er to  bold  the  same  to  the  exclusion  of  the 
plaintiff  therefrom.  During  the  time  of  their 
mid  possession  of  said  land,  the  said  defend- 
ants had  made  certain  Improvements  there- 
rat,  which,  however,  the  court  found  to  have' 
been  made  by  them  voluntarily  and  while 
said  defendants  were  trespassers  upon  said 
land.  In  August.  1917,  the  plaintiff  com- 
menced an  action  In  unlawful  detainer  against 
said  dtfoidants,  in  which  action  the  defend- 
anta  prevailed,  the  court  finding  and  adjudg- 
ing tbat  tbe  plaintlfl  was  not  at  said  time 
mtltled  to  recover  possession  of  tbe  premises 
fnnn  the  defendants.  The  trlia  court  In  the 
inreaent  actitm,  hoveveft  found  that  tbe  iB> 
■nee  tendered  in  that  action  were  not  the 
same  as  those  presented  In  the  instant  case 
and  bence  that  the  Judgment  therein  did  not 
constitute  a  bar  to  the  present  action.  Tbe 
conclusion  of  the  trial  court  In  the  instant 
case  was  that  the  plaintiff  was  entitled  to 
have  her  title  quieted  as  against  said  defend- 
ants, and  to  have  a  writ  of  possession  for 
tbe  lands  in  question  as  against  tbe  defend- 
ants, whose  adverse  claims  were  adjudged  to 
be  invalid.  From  this  Judgment,  the  defend- 
ant Peter  Bartmus  i»t>eecutes  tbls  appeal. 

[1]  The  appellant's  first  contention  is  that, 
since  it  appears  that  the  title  to  the  premises 
In  question  Is  still  in  the  United  States  gov- 
ernment, she  is  not  in  a  position  to  maintain 
her  action  to  quiet  her  title  to  said  premises 
as  against  the  appellant  There  la  no  merit 
In  this  contention.  It  has  been  repeatedly 
held  by  this  court  that  a  person  who  la  in  the 
courae  of  acqnlring  title  to  government  land 
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may  maintain  an  action  to  quiet  title  in 
ejectment,  the  same  as  against  other  parties 
to  whose  claims  of  title  her  equities  are  su- 
perior. Wilson  V.  Madison  et  al.,  65  Cal.  6; 
Orr  V.  Stewart,  67  Cal.  275,  7  I^c.  693 ;  KItts 
V.  Austin,  83  Cal.  169,  23  Pac.  290;  Wormoutb 
V.  Gardner,  105  Cal.  149,  38  Pac  646.  The 
same  doctrine  has  beeh  declared  by  tbe  Su- 
preme Court  of  the  United  States  in  Gauthler 
V.  Morrison,  232  U.  S.  452,  34  Sup.  Ct  384. 
58  L.  Ed.  680.  The  cases  dted  by  the  appel- 
lant in  support  of  his  contention  In  this  re- 
gard do  not  run  counter  to  the  rule  above 
stated.  They  are  to  the  effect  that  a  party 
holding  merely  the  certificate  of  tbe  receiver 
of  the  United  States  land  office  cannot  main- 
tain an  action  In  ejectment  against  one  in 
possession  ^f  property,  tbe  title  to  which  Is 
in  the  United  States.  The  present  action  is 
not,  however,  an  action  in  ejectment  but  an 
action  to  determine  adverse  claims  under  sec- 
tion 380  of  the  Code  of  Civil  Procedure,  by 
the  terms  of  which  section  of  the  Code  a 
writ  of  possession  may  fMlow  a  Judgment  tn 
the  plaintiff's  favor. 

[2]  Tbe  appellant's  next  contentl<m  is  that 
tbe  Judgment  pleaded  In  bis  answer,  as  hav- 
ing been  rendered  in  his  favor  In  an  action 
for  unlawful  detainer,  and  which  was  not  ajH 
pealed  from,  constituted  a  sufficient  plea  tn 
bar  to  tbe  preaent  action.  It  has  been  con- 
sistently h^  by  this  court  that,  In  such  an 
action,  tbe  sole  question  In  Issue  Is  tbe  right 
of  present  possession  and  that  the  queetlfm  of 
title  cannot  be  litigated  therein  (Fdton  v. 
Millard,  81  Cal.  540,  21  Pac.  633,  22  Pac.  750: 
Knowles  V.  Murphy.  107  OaL  107,  40  Pao. 
Ill),  and  hence  tbat  the  Ja^^ment  roll  In  an 
action  <tf  unlawful  detainer  la  not  admissible 
imder  a  plea  in  bar.  In  an  action  Involviug 
the  title  to  the  premlaes  in  dispute  (VUb  t.. 
Benson,  71  Gat  42S.  12  Pae.  454). 

[S]  Fortbermore,  the  record  in  thia  case 
discloses  that  the  question  of  Uie  conflicting 
rights  of  the  parties  to  this  action  to  obtain 
title  to  the  same  from  tbe  United  States 
government  under  the  Desert  Land  Act  was 
folly  presented  to  the  Department  of  the  In- 
terior, in  the  method  provided  by  said  act 
for  determining  the  rights  of  conflicting 
claimants  under  said  act,  and  was  therein 
finally  determined  In  the  plalntitTa  favor. 
Such  holding  is  final  and  conclusive  as  to  the 
issues  Involved  in  such  hearing.  Green  v. 
Hayes,  70  Cal.  281.  11  Pac.  716;  Shanklln 
V.  McNamara,  87  Cal.  378.  26  Pac.  S46;  Grant 
V.  OUver,  91  CaL  168,  27  Pac.  696,  861 ;  Wor- 
moutb V.  Gardner,  125  Oal.  316.  68  Pac.  20; 
Gage  V.  Gnnther,  136  CaL  888.  68  Pac.  710, 
89  Am.  St  Bep.  141.  The  defendants  herein 
by  their  answer  attempt  to  put  In  issue  tbe 
same  matters  which  were  decided  adversely 
to  them  by  the  Department  of  tbe  Interior. 

[4,  B]  This,  under  the  foregoing  authori- 
ties, they  cannot  be  permitted  to  do.  In  their 
counterclaim  the  defendants  alleged  that^ 
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irblle  In  possession  of  said  land,  tbey  had 
made  certain  improTements  thereon  in  the 
way  of  i^epartDg  the  land  for  irrigation  and 
of  erecting  certain  buildings  thereon,  but.  in 
respect  to  these,  the  trial  court  found  that 
such  improTements  and  expenditures  were 
voluntary  In  character,  and  were  made  while 
the  defendants  were  more  trespassers  upon 
the  premises,  and  hence  that  they  were  not 
entitled  to  reimbursement  from  ttie  plaintiff 
for  the  same.  We  perceive  no  rarer  in  this 
ruling ;  nor  do  we  think  that  the  trial  court, 
after  finding  that  the  defendants  were  mere 
trespassers  upon  the  land  in  question  and 
finding  otherwise  in  the  plaintiff's  faror,  was 
In  error  in  granting  to  the  successful  plain- 
tiff the  incidental  remedy  of  a  writ  of  posses- 
sion, permitted  by  the  express  terms  of  sec- 
tion 380  of  tlie  Code  of  Civil  Procedure. 
Judgment  affirmed. 

We  concur:  SHAW,  0.  J.;  LENNON,  J.; 
SHUBTLBFF,  X;  SLOANB,  J.j  WILBUR, 
J.;  LAWliOB,J. 


(1B»  Cal.  B2) 

CONSOLIDATED  ADJUSTMENT  CO.  OF 
CALIFORNIA  v.  SUPERIOR  COURT  OF 
SONOMA  COUNTY  et  al.  (8.  F.  10162.) 

(Sopreme  Oonrt  of  California.  June  6*  1922.) 

1.  Courts  «=>I20— Domand  In  aotloB  must  be 
$300  to  Blve  saparlor  oonrt  Jurlsdlotlon. 

In  order  that  the  superior  court  may  hare 
jurisdiction  under  the  Constitution,  tbe  demand 
in  the  action  most  amount  to  $300. 

2.  Conrta  ^122— Amooat  of  tfanand  In  ao- 
tten,  and  not  In  prayer  of  potltloo,  dataniilats 
superior  coarft  jnrlsdielion. 

The  determining  factor  in  ascertaining  the 
araoimt  iovoWed  in  a  suit  to  determine  Jnrisdic- 
tioD  are  the  allegations  of  fact,  and  not  the 
amount  in  tbe  prayer  of  complaint. 

3.  Courts  4=»I2I  (2)— Amount  demanded  In  ac- 
tion OR  eontraot  determined  to  fix  Jarisdle* 
tloa. 

A  contract  for  commissions  for  collections 
due  plaintifls,  where  initial  pnyment  of  $148.23 
■was  made,  with  agreement  by  defendant  to 
prosecute  and  adjust  claims  for  plaintifF  for 
three  years,  and,  unless  an  agreed  sum  was  col- 
lected, to  return  the  Initial  payment,  and  to 
receive  a  commission  on  all  amounts  col- 
lected over  the  sum  fixed,  heM  not  an  agree- 
ment within  Civ.  Code,  Sf  1448,  1449,  govern- 
ing agreements  requiring  performance  of  one 
of  two  acta,  but  that  tbe  amount  demanded  in 
an  action  on  tbe  contract  was  the  amount  of 
initial  payment,  and  that  the  circuit  court  did 
not  have  jurisdiction  thereof. 

4.  Prohibition  «S33(2)  —  Question  of  plain, 
speedy.  ade<ivate  remedy  by  appeal  one  of 

.  foot. 

Tbe  question  of  whether  there  is  a  plain, 
speedy,  sind  adequate  remedy  by  appeal  is  a 


question  of  fttct,  depending  upon  tbe  dreom- 
Btanees  of  tbe  particular  cose. 

5.  Prohibition  «=s>3(2)  —  Appeal  to  district 
court  of  appeal  Involving  Ineonvenlsnce  and 
expense  field  not  plain,  adequate,  apMdy  ren* 

•dy. 

Wbere  an  appeal  to  the  dlRtrlct  court  of 
appeal  would  involve  considerable  expense  in 
transporting  witnesses  a  distant  of  60  miles 
and  preparing  transcript,  hetd  not  a  plain, 
speedy,  and  adequate  remedy  as  contemplated 
In  Code  av.  Froo.  t  U03. 

In  Bank. 

Proceedings  in  prohibition  to  prevait  the 
Superior  Court  of  the  County  of  Sonoma 
from  assuming  Jurisdiction  and  proceeding 
with  the  trial  of  an  action  therein,  entitled 
William  Evart  and  others  against  the  con- 
solidated Adjustment  Company  of  California. 
Writ  of  prohibition  issued. 

P.  B.  Lund  and  Russell  W.  Cantr«U,  both 
of  San  Francisco,  for  petltion«. 

Emmett  I.  D<»iohii^  of  Sebutopol,  for  to- 
spondenta. 

SHAW.  C.  3.  This  Is  a  proceeding  In  prohl- 
,  bition  to  prevent  the  superior  court  of  the 
I  county  of  Sonoma  from  assuming  jarlsdictton 
'  and  proceeding  with  the  trial  of  an  action 
tho-ein,  entitled  William  Evart  et  al.,  plain- 
-  tiffs,  versus  Consolidated  Adjustment  Com- 
I  pany  of  California,  defendant 
I  •  The  petition  is  based  Apon  the  proposition 
that  the  complaint  In  the  action  shows  that 
;  the  cause  of  action  set  forth  therein  is  for 
I  the  recovery  of  money  to  the  amount  of 
I  $148.23  and  no  more,  and  that  the  superior 
;  court  has  no  Jurisdiction  of  a  cause  of  action 
i  to  recover  less  than  $300.  The  question  for 
determination  is  whether  or  not  said  com- 
plaint sets  forth  a  cause  of  action  for  the 
recovery  of  $800  or  more. 

Tbe  complaint  alleges  that,  In  April,  1018, 
plaintiffs  and  defendant  entered  into  a  con- 
tract, whereby.  In  consideration  of  tbe  pay- 
ment by  plaintiffs  to  defendant  of  $148.23. 
and  the  agreement  to  pay  commissions  oa 
collections  thereaft^  made  by  defendant,  of 
claims  due  to  the  plaintiffs,  the  defendant 
agreed  to  act  In  behalf  of  plaintiffs  for  the 
period  of  three  years  in  the  prosecution  and 
adjustment  of  dalms  aggregating  $3,650.37. 
The  agreement  then  proceeded  es  follows: 

**The  Consolidated  Adjustment  Company  of 
California  guarantees  tbat  it  will  recover  in' 
cash,  or  secured  net  settlement,  from  tbe  claims 
of  said  client  at  least  $518.80,  or  to  refund  the 
full  initial  fee  paid  at  tba  terminatiini  of  thia 
contract." 

It  also  contained  a  reservation  by  the  de- 
f«idant  of  the  right  to  rescind  the  contract 
within  twelve  months,  which  is  immatwlal 
here.  The  complaint  thai  proceeds  to  all^ 
that  therenpoo  tbe  plaintiffs  deliver  to  de- 
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feDdant  for  prosecution  and  adjuatmait  the 
claims  referred  to  in  said  contract  and  paid 
tbe  defendant  said  Initial  fee  of  $148.:;3:  tbat 
said  agreement  had  terminated  on  ^pril  29, 
1921 ;  tbat  defendant  has  not  recovered 
951S.80  on  said  claims,  or  any  other  sum 
whatever,  and  has  not  refunded  to  plalntlCTs, 
or  either  of  them,  the  Initial  fee  aforesaid  at 
the  termination  of  the  contract  or  at  all. 
Tberenpon  the  complaint  prayed  for  $518.80. 

[1,  2]  The  fact  that  the  prayer  of  a  com- 
plaint is  for  the  recovery  of  more  than  $300 
does  not  conclusively  determine  the  propo- 
sition that  the  action  Is  for  the  recovery  of 
that  amount  and  that  the  superior  court  has 
jurisdiction  thereof.  In  order  that  the  supe- 
rior court  may  have  Jurisdiction,  under  the 
Constitution,  the  demand  in  the  action  must 
amount  to  $300.  In  Lehnhardt  v.  Jennings, 
119  CaL  198,  48  Pac.  56.  51  Pac.  195,  the  court 
had  under  consideration  the  Question  wheth- 
er the  prayer  of  the  complaint,  or  the  facts 
stated  therein,  constituted  the  determining 
factor  in  ascertaining  whether  the  demand 
In  salt  amounted  to  $300,  and  it  determined 
tbat  the  amount  demanded  was  not  conclu- 
etve,  bnt  that  the  allegations  of  fact  were  de- 
terminative of  the  question,  and  that,  where 
the  complaint  showed  that  less  than  $300 
wds  really  in  controversy,  there  was  no  juris- 
diction in  the  superior  coiii  t.  in  CjilUin  nbi, 
etc..  Association  v.  Ainsworth,  134  Cal.  462, 
66  Pac.  586.  the  complaint  prayed  Judirment 
for  $700.  Upon  considering  the  facts  alleged, 
the  court  determined  that  the  utmost  the 
plaintiff  wfts  entitled  to  under  the  facts  al- 
leged was  $14.  Thereupon  it  held  tbat  the 
action  was  not  within  the  Jurisdiction  of  the 
Boperior  court.  The  point  for  consideration, 
therefore,  is  whether  or  not,  under  the  facta 
stated  in  the  complaint,  a  recovery  by  the 
plaintiff  of  $300  or  more  can  be  had. 

[31  The  plaintiffs  claim  tbat  the  case  comes 
witbln  the  terms  of  sections  1448  and  1449  of 
the  Civil  Code.  They  read  as  follows: 

"1448.  If  an  obligation  requires  tbe  perform- 
ance of  one  of  two  acts.  In  the  alternative,  the 
party  reqoired  to  perform  has  the  right  of  se- 
lection, anlesfl  it  is  otherwise  provided  by  the 
terms  of  the  obligation. 

"1449.  If  the  party  having  the  right  of  selec- 
tion between  alternative  acts  does  not  give  no- 
tice of  his  selection  to  the  other  party  within 
the  time,  if  any,  fixed  by  the  obligation  for  tbat 
purpose,  or,  If  none  Is  so  fixed,  before  the  time 
■t  which  tbe  obligation  oaght  to  be  performed, 
tbe  right  «f  Mleetion  iHUses  to  tbe  other 
party." 

We  do  not  ttihk  tbe  igreemMit  In  Qnestlfni 
cmies  within  die  prorlBiau  of  thw  <rf  tbese 
sections.  In  order  to  do  so  there  must  be  a 
time  when,  nndsr  tbe  terms  of  Uie  (AUgaflon, 
tbe  party  baTlng  tbe  option  wlU  be  able  to 
do  either  one  or  the  other  of  the  aets,  as  be 
Baj  dealre^  and  so  may  dioose  between  ttie 
altematlTes.  Sndi  is  not  Hie  case  ber&  Tbe 
contract  eztaUled  tat  time  y«us.  Daring 


that  period  it  was  the  duty  of  the  defendant 
to  perform  its  obligation  to  prosecute  and 
adjust  the  claims  due  to  tbe  plaintiffs.  Vp 
to  tbat  time  there  was  neither  obligation  nor 
opportunity  to  refund  the  Initial  fee.  After 
that  time  there  was  neither  obligation  nor 
opportunity  to  continue  the  prosecution  and 
adjustment  of  the  claims.  At  the  termina- 
tion of  the  contract  the  defendant,  even  11  if 
had  desired  to  do  so,  could  not  have  proceeded 
to  prosecute  and  adjust  the  claims.  Its  duties 
In  tbat  regard  were  ended.  It  had  not  col- 
lected anything  upon  the  claims.  It  there- 
fore at  that  time  bad  no  alternative.  The 
contract  did  not  allow  it  then  to  do  "one  of 
two  acts,"  or  the  other,  at  its  pleasure.  It 
was  required  to  do  but  one;  that  Is,  to  re- 
fund the  Initial  fee  of  $148.23.  It  could  not 
have  refunded  that  fee  before  and  terminat- 
ed the  contract,  except  by  exercising  Its  right 
of  rescission,  which  It  was  under  no  obliga- 
tion to  do.  The  consequence  Is  that  the  only 
duty  which  tbe  defendant  owed  to  the  plain- 
tiffs at  the  terminatloh  of  the  contract,  upon 
the  facts  alleged  in  the  complaint,  was  to  re- 
fund the  initial  fee  of  $148.23.  The  cause  of 
action  stated  was  for  the  recovery  of  tbat  sum 
and  no  more.  Consequently  it  was  not  witlk- 
in  the  Jurisdiction  of  the  superior  court. 

[4,  t]  Bespondents  also  contend  that  the 
proceeding  should  be  dismissed  because  an 
appelal  io  the  District  Court  of  Appeal  would 
be  a  plain,  speedy,  and  adequate  remedy. 
Prohibition  lies  against  any  inferior  tribunal 
only  where  there  Is  not  a  plain,  speedy  and 
adequate  remedy  In  the  ordinary  course  of 
law.  Code  Civ.  Proc.  8  1103.  It  has  bem 
held  in  several  cases  that,  where  an  InferlM 
court,  such  as  a  police  or  justice's  court,  Is 
proceeding  In  a  cause  of  which  it  has  no  Jo- 
rlsdictlMt,  ttie  ri^t  to  appeal  to  the  superior 
court  of  soeh  county  Is  i^la,  speedy,  and 
adequate^  and  tbat  ^hibltion  will  not  li& 
Hamberger  PoUee  Ooort,  12  CaL  App.  1S3, 
109  Pac.  894, 107  Pac.  914;  Simpson  r.  PoUce 
Court,  160  Oal.  530,  117  Pac.  SS3;  Germain 
Seed  &  Plant  Co.  t.  Justice's  Court,  41  Cat 
App.  397, 182  Pac.  784.  The  question  wbefh- 
er  or  not  there  is  a  plain,  speedy,  and  ade- 
quate mnedy  In  nidi  .cases  Is  a  question  of 
fact  depending  upon  tbe  drcumatancea  of  the 
particular  caset  In  tbe  esses  dted  regarding 
the  police  and  justices  courts.  It  Is  obvious 
tbat  an  appeal  to  the  superior  court  of  tbe 
county  In  wbldl  the  justice  ia  acting  Is  lAabi 
and  ordinarily  will  be  speedy,  and  that  It  is 
{Resumed  to  be  adequate^  dnce  tbe  appeal 
will  be  heard  in  the  same  county  and  may  be 
heard  quickly,  and  it  Is  to  be  presumed  tbat 
Ibe  supnior  court  will  decide  tbe  cause  la 
accordance  with  law.  In  the  present  aun, 
howew,  it  appears  tbat  tba  oBiOb  snd  prln^ 
dpal  place  of  bnstnees  of  tbe  defendant  la  in 
tbe  dty  and  oount^  of  San  Frandsco^  wblcb 
is  alleged  to  be  more  than  50  milee  distuit 
from  tbe  city  of  Santa  Rosa,  wboe  tbe  trial 
is  to  be  bad  by  thm  superior  court  of  ttat 
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coanty,  and  It  Is  alleged  that  tbe  defendant 
will  be  put  to  tbe  cost  of  transporting  Its 
witnesses  to-  that  county.  Also  it  la  obvloua 
tbat  an  appeal  to  the  District  Court  of  Ap- 
peal in  Bucb  a  case  will  involve  considerable 
expense,  since  the  transcript  must  be  pre- 
pared and  filed  and  all  the  expense  thereof 
must  be  paid.  This  will  also  entail  consid- 
erable delay  and  the  expense  of  attending  the 
district  court  at  its  courtrooms  in  the  county 
of  Sacramento.  We  think  the  case  comes 
vrtthin  the  rule  laid  down  in  Ophir,'  etc.,  Co, 
T.  Superior  Court,  147  Cal.  467,  82  Pac  70, 
8  Ann.  Cas.  340,  and  that  the  appeal  is  not  a 
plain,  speedy,  and  adequate  remedy  under 
the  drcumstances. 

It  is  ordered  tbat  tbe  writ  of  prohibition 
Issue  as  j}ta^ea  for. 

We  concur:  SLOANB,  J.;  LAWLOR,  J.; 
WILBUR,  J.:  LENNON,  J.;  SHCRTLBFF, 
J.;  aiCHABUS,  JosUce  pro  tern. 


am  Cal.  «7) 

QARROWAY  v.  JENNINGS  at 
(L.  A.  7324.) 

(Supreme. Court  of  California.  June  6»  1922.) 

1.  Frauds,  statute  of  «=>I8(2)— Proitiise  to 
debtor  to  pay  attorney  feu  tee  from  latter 
held  an  orlgliMl  okHgatlM  whMi  Msd  i«t  bs 

ibrlttea. 

A  promise  to  a  debtor  for  a  consideration 
to  pay  attorney's  lee  due  from  tbe  Utter  is  an 
orifinal  obligation  within  <S.t.  Code.  |  27H 
and  need  not  be  In  writing. 

2.  Judgnent  «=3l43(3)— Rofatal  of  motion  to 
set  aside  Judgmest  by  default  oa  aocouat  of 
■egleet  of  partf  held  proper. 

In  an  action  bj  an  attorney  for  fees,  mo- 
tion of  defendant  to  set  Uie  judgment  by  de- 
fault aside  under  Code  Civ.  Proc.  {  473,  per- 
mitting a  court  to  relieve  a  party  from  a  judg- 
ment against  him  through  his  Inadvertence  or 
excusable  neglect,  was  properly  overmled, 
where  defendant,  an  attorney,  alleged  that  be 
believed  tbat  an  order  overruling  a  demurrer 
was  appealable  and  would  stay  all  proceedings 
tmtil  the  appeal  was  determined,  and  did  not 
know  that  default  and  judgment  would  be  en- 
tered againat  him  for  failure  to  answer  the 
complaint  wbOit  the  appeal  was  pending. 

t.  Appeal  aai  orror  «=9654— Appellant  held 
entitled  to  amend  reoortf  by  fliing  thsrtfn  an 
autheRtieated  notfoe  of  appeal. 

Under  Code  Civ.  Proc.  |  963,  as  amended 
1^  St.  19ZI,  p.  194,  I  8,  where  a  record  on  ap- 
peal does  not  contain  a  notice  of  appeal,  the 
appellant  Is  entided  to  amend  tbe  record  by  fil- 
ler *  covy  of  the  iiotlee  of  appeaL 

In.  Bank. 

Ak^  from  Superior  Court,  Los  Angelas 
lOounty ;  Charles  8.  Bnm^  Jvdge. 


I  Action  by  Samuel  M.  Garroway  against 
Netta  O.  Jennings  and  J.  O.  Davis,  rrom 

I  Judgment-  for  plalntlfl,  defendant  Davis  ap* 
peals.  AfBrmed. 

3.  O,  Davis,  of  Los  Angeles,  in  pro.  per. 
Wlnslow  P.  Hyatt,  (tf  Los  Angles,  for  re- 
spondent 

SHAW,  C.  3.  Tbe  complaint .  states  a 
cause  of  action  to  recover  judgment  against 
the  two  defendants.  It  alleges  that  the  de- 
fendant Jennings  became  indebted  to  Lantz, 
Hyatt,  and  Garroway  In  the  sum  of  ¥972.66 
for  services  as  her  attorneys  In  two  certain 
actions,  in  one  of  which  a  judgment  was  re- 
covered in  her  favor  for  over  $7,000,  that 
thereafter  she  assigned  the  judgment  to  the 
defendant  Davis,  who.  In  consideration  of 
said  assignment,  promised  his  codefendant 
that  he  would  pay  the  said  attorneys'  fees 
due  to  the  said  Lantz,  Hyatt,  and  Garroway, 
and  that  said  parties  before  the  action  was 
begun  assigned  the  claim  i^alnst  said  de- 
fendants to  the  plaintiff. 

[1]  To  this  complaint  the  defendant  Davis 
separately  demurred.  The  sole  ground  of 
demurrer  Is  that  the  complaint  seeks  to 
charge  Davis  with  the  debt  of  Jennings  up- 
on an  undertaldng  not  In  writing.  The  basis 
of  this  objection  is  tbat  the  contract  alleged 
against  Davis  was  a  contract  of  suretyship 
or  guaranty,  whldb  is  invalid  unless  made  in 
writing  and  signed  by  tbe  party  to  be  chain- 
ed. Ttda  princIiOe  does  not  apply  to  con- 
tracts of  the  character  alleged  in  the  com- 
plaint. It  was  not  a  contract  to  guarantee 
or  become  suretr  tor  tbe  obligation  of  Jen- 
nings, but  was  an  original  obligatlcm  on  his 
part  to  pay  tbe  debt  of  Mrs.  Jennings  direct- 
ly to  her  creditors,  and  It  was  based  upon 
a  sufficient  consideration;  that  Is,  the  trans- 
fer to  him  by  her  of  tbe  Judgment  above 
mentioned.  It  comes  within  the  description 
of  snch  original  obligations  set  forth  in  sec- 
tion 2794  .of  the  Civil  Code,  and  it  need  not 
be  In  writing.  The  demurrer  thereto  was 
properly  overruled.  The  defendant  failed 
to  answer  the  complaint  and  thereupon  judg- 
ment was  entered  against  him  by  default, 
from  which  he  appealed.  '  The  only  objec- 
tion tbat  can  be  made  to  the  Judgment  la 
that  it  is  not  supiwrted  by  the  complaint.  It 
is,  as  we  have  se^,  not  well  taken.  The 
Judgment  therefore  must  be  affirmed. 

[2]  After  the  taking  of  the  default  an« 
Judgment  against  him,  Davis  moved  to  set 
It  aside  under  section  478,  Code  of  Civil  Pro- 
cedure, on  the  ground  that  It  was  taken 
against  him  by  his  inadvertence  and  excus- 
able ne^ecL  In  support  of  the  motion  It 
was  shown  tbat  after  tiie  wder  was  made 
overruling  bis  demurrer  to  the  complaint  he 
attempted  to  take  an  an>eal  irom  said  or- 
der  by  flUnf  a  notice  of  loq^eal  tfaw^rom. 
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His  excuse  for  fallore  to  answer  Is  that,  al- 
though he  was  an  attwsey  at  law,  admitted 
to  practice  as  such  In  the  courts  of  tblg 
state,  he  was  not  ftmlllar  with  the  rules 
and  procedure  of  the  courts,  that  be  believed 
that  the  order  ovemiling  tbe  d«nurrer  was 
appealable,  and  that  an  appeal  tberefrom 
would  stay  all  further  proceedings  In  the  ac- 
tion nntll  said  appeal  was  determlnedi  and, 
further,  that  he  did  not  know  that  default 
and  Judgment  would  be  entered  against  him 
for  failure  to  answer  said  complaint  while 
such  appeal  was  pending.  All  of  these 
things  he  conld  have  readily  and  easily  as- 
certained by  taking  the  trouble  to  read  the 
provisions  of  the  Code  of  CtvU  Procedure 
relating  thereto,  and  the  nnmeroos  decisions, 
of  this  court  directly  holding  that  no  appeal 
lies  from  an  order  overruling  a  demurrer. 
Instead  of  showing  an  excuse  for  his  failure 
to  file  the  answer,  bis  affidavit  shows  that  it 
was  doe  to  his  own  gross  neglect  to  take  any 
pains  whatever  to  inform  blmsdf  as  to  the 
law  affecting  his  case.  The  only  reason  he 
gives  for  bis  Ignorance  Is  that  he  had  never 
been  In  active  practice.  That  being  the  case, 
reasonable  care  would  have  Induced  him  to 
make  some  InQulry  and  research  to  ascer- 
tain the  law  with  which  he  professed  to  btf 
familiar  and  which  he  conld  easily  have  as- 
certained. In  denying  a  motion  to  set  aside 
a  default  the  court  below  was  exercising  its 
discretion.  We  cannot  overturn  its  decision 
thereon  unless  the  discretion  was  abused. 
We  see  no  grotmd  upon  which  to  say  that  It 
was  abus^  In  this  case.  We  are  of  the  opin- 
ion that  thB  motlMi  was  propwly  denied, 
mie  defendant  appealed  from  the  order  de- 
nying that  motion.  We  are  forced  to  the 
eondnslon  that  this  appeal  Is  also  wltlioat 
mpport  In  the  record. 

[1]  As  the  JurisdlcUon  <m  appeal  depends 
on  tlie  fact  of  the  filing  of  a  notice  of  appeal 
and  not  i^on  the  fact  of  Its  being  contained 
In  tl»  record,  we  have  deemed  It  advisable 
to  treat  the  case  on  Its  moits.  It  wlU'thare- 
fSore  be  nnnecessary  to  act  upon  the  appllca- 
thm  made  by  the  appellant,  since  the  filing 
of  a  transcript,  to  am^id  tiie  same  by  Insert 
Ing  therein  an  authenticated  copy  of  the  n<H 
tice  aK>eal.  The  appellant  would  be  en- 
titled to  amrad  the  record  by  filing  such 
copy,  as,  of  course  under  section  053,  Code 
of  Civil  Procedure,  aa  amended  In  1921.  We 
have  assumed  that  the  appeal  was  proper* 
ly  takoi,  and  that  the  record  discloses  it, 
although  the  notice  of  appeal  was  set  forth 
in  the  bill  of  exceptions  and  was  not  direct- 
ly certified  by  the  clerk  as  a  correct  copy. 

The  Judgment  and  order  appealed  from 
•va  afllrmad. 

We  concur:  SHUBTLEFT.  J.;  WASTH 
J4  LENNON,  3. ;  SLOANB.  J.;  LAWLOB. 
J.;  WILBUR,  J. 
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TURNER  St  at.  V.  JOHNSON  st  aL 

(No.  10752.) 

(Supreme  Oonrt  of  Oklahoma.  Hay  80, 1822.) 

(SyUabua  &y  Me  Court.) 

1.  QaMIag  tKIs  «=»43-^adomeat  qDletiag  tlUs 
will  aet  be  reversed  bseasae  of  nlsdlreelloa 
la  a  dsad,  where  plalatlffa  ware  veattd  wtth 
title  by  iaherttaaea^ 

In  an  action  to  quiet  titie,  it^iere  plaintiffs 
claimed  to  be  owners  of  the  land  by  virtue  of 

a  deed  from  their  father,  who  thereafter  died, 
and  plaintiffa  also  claimed  to  be  the  sole  and 
only  heirs  of  said  deceased,  and  the  record  dis- 
doees  the  deed  failed  to  properly  describe  the 
land,  a  judgment  in  favor  of  said  plaintiffs, 
quieting  titie  to  said  land  against  a  third  party, 
will  not  be  reversed  because  of  misdescription 
in  the  deed,  which  is  immaterial,  as  the  record 
in  the  case  disclosed  that,  if  the  deed  was 
invalid  to  convey  title  to  the  land,  the  tlUe 
vested  In  plaintiffs  bf  inheritance  upon  ^ 
death  of  their  father. 

2.  Ouistlsg  title  «=330(1)— Heirs  or  devisees 
may  quiet  titie  to  laad  iaherlted  agaiest  asy 
one  except  the  exeostor  or  administrator 
witliout  the  latter  Joining  In  suit. 

By  virtue  of  section  6322,  Bev.  Laws  1910^ 
the  heirs  or  devisees  ouiy  maintain  an  action 
to  qiriet  title  to  real  estate  iidierited  by  them 
agahiat  any  one  except  tlie  executor  or  admin- 
istrator without  the  aeeutor  or  administrator 
joining  in  said  suit. 

3.  Appeal  aad  error  «»766— Saprema  Cosrt 

afllm  Judgment  wlthoat  axaalnhig  tn- 
tire  record  to  aee  whether  Jadgnrnt  Is  agidast 
the  weight  of  avMeaes  where  appellsKt  kan 
failed  to  abatraet  the  ovIdeiMa. 
Where  a  party  contends  there  la  no  e^ 
deuce  In  the  record  to  support  the  Judgment 
of  the  court,  bat  foils  to  comply  with  rtde  28 
of  this  court  (16S  Pac.  ix)  by  abstracting  the 
evidence  of  the  case,  and  the  defendant  in 
error  sets  out  In  his  brief  an  abstract  of  the 
evidence  aufficient  to  support  the  ju^ment,  the 
judgment  will  be  affirmed,  without  this  court 
examioiiiB  the  entire  record  to  see  whether  the 
judgment  Is  deariy  against  tiie  weight  of  the 
evidence. 

Appeal  from  District  Court,  Okfuskee 

County;  Geo.  C.  Ommp,  Judge. 

Action  by  Cornelia  Johnson  and  others 
against  D.  J.  Turner  and  another.  From  a 
Judgment  tlierein,  the  defendants  appeal. 
Affirmed  in  so  far  as  pla'intifte  are  concerned, 
but  the  judgment  In  favor  of  the  d^oidant 
C.  M.  Brooks  and  against  the  defmdant  Tur- 
ner la  reversed  and  set  aside. 

J.  C.  Wright  and  J.  B.  Patteraon,  botb  at 
Okemah,  for  plaintiffs  In  error. 

Uartin  L.  Frerichs  and  BL  Hoser,  botli  of 
Ofcemab,  for  defendants  In  aror. 

McNBIUj,  3.  This  action  was  conunenced 
In  the  district  court  vt  Okfuskee  conn^  1^ 
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Cornelia  Johnson,  Ida  TTllliamson,  LiUle 
Kldd,  Ella  Simpson,  and  Annie  Cair,  for 
themselves,  and  Cornelia  Johnson  as  trustee 
for  the  aforenamed  persons  and  for  Green 
Williamson.  The  petition  alleged  that  J.  H. 
Williamson  was  a  resident  of  Okfuskee  coun- 
ty, and  died  November  22,  1913,  leaving  the 
plaintiffs  as  his  sole  heirs ;  that  thereafter 
C.  M.  Brooks  was  appointed  administrator 
of  the  estate.  Plaintiffs  further  alleged  that 
they  were  the  owners  and  entitled  to  posses- 
sion of  certain  land  described  in  the  petition 
since  the  death  of  J.  H.  Williamson.  It  Is 
also  alleged  that,  prior  to  his  death,  J.  H. 
Williamson  executed  and  delivered  a  deed 
to  the  land  In  question  to  Cornelia  Johns<Hi, 
under  the  name  of  Cornelia  Carr,  and  she 
took  title  Id  trust  for  her  brother,  Green 
Williamson,  and  the  other  plaintiffs.  Includ- 
ing herself,  each  owning  an  nndivlded  one- 
sixth  interest  It  Is  also  alleged  that  the 
defendant  Turner  Is  unlawfully  In  posses- 
sion of  the  same. 

Tlie  second  cause  of  action  prayed  Judg- 
ment against  Turner  for  $1,410  for  rents 
and  profits.  The  third  cause  of  action  al- 
leges the  Echols  Dry  Goods  Company  ob- 
tained a  judgment  against  J.  H.  Williamson 
,  and  numerous  other  defendants  for  $1,573, 
and  thereafter  $500  had  been  paid  on  said 
Judgment;  that  said  Judgment  bad,  never 
l>een  properly  revived  after  the  death  of 
Williamson,  but  execution  was  issued  and 
levied  upon  the  property,  and  the  property 
sold  and  bid  in  by  Turner.  The  petition 
then  charge  Turner  with  'certain  acts  that 
amounted  to  fraud  regarding  the  sale  of  the 
land,  and  asks  that  the  sheriff's  deed  to  Tur- 
ner be  canceled.  The  fourth  cause  of  action 
alleged  that  J.  H.  Williamson  was  the  own- 
er of  three  lots  in  the  town  of  Boley,  and 
had  executed  a  deed  to  Cornelia  Johnson,  In 
the  name  of  Cornelia  Carr,  for  the  use  and 
benefit  of  the  plaintiffs,  and  alleges  ttiat 
Brooks  Is  In  possession  of  the  lots,  and  that 
Brooks  and  Turner  claim  some  title  or  In- 
terest In  the  land,  and  asks  for  Judiancnt  for 
$480,  and  for  rents  and  profits.  The  fifth 
cause  of  action  alleges  the  title  to  the  land 
la  in  the  plaintiffs,  and  asks  that  the  title 
be  quieted  and  they  recover  possession. 

To  this  petition  the  defendants  answered. 
The  defendant  Turner  alleged  that  he  was 
the  owner  of  the  60  acres  of  land  by  virtue 
of  a  certain  Judgment  against  J.  H.  Willlam- 
wm.  and  the  land  was  sold  under  execution 
and  the  sale  confirmed  by  the  court  In  him. 
The  defendant  also  alleges  that  the  deed 
from  WiIliamB<Hi  to  the  plaintiff  was  without 
consideration,  and  to  defraud  creditors. 
Broolis  adopted  Turner's  answer,  and  filed 
a  stipplemental  answer,  alleging  the  estate 
had  not  been  dosed,  and,  If  the  estate  bad 
any  interest  In  the  land,  he  was  entitled  to 
possession  of  the  same  as  administrate. 
The  case  was  tried  to  the  court,  and  the 
court  rendered  Judgment  In  tavov  ot  the 


plaintiffs,  and  canceled  the  sheriff's  deed  to 
the  60  acres  of  land,  and  quieted  title  in 
plaintiff.  In  reference  to  the  three  lots  in 
Boley,  the  court  quieted  the  title  In  plaintiffs 
and  against  the  defendants.  Turner  and 
Brooks.  The  court  also  found  iih&t  Turner 
was  the  owner  of  three  Judgments  against 
J.  R  Williamson.  The  court  found  that 
Tamer  had  been  In  possession  of  the  land 
In  question,  collected  the  rents  and  profits 
therefrom,  and,  after  deducting  all  rents  and 
profits  and  taxes  paid  by  Turner,  there  was 
still  due  $800,  and  that  was  a  valid  lien  on 
the  premises.  The  court  r^dered  Judgment 
in  favor  of  Brooks  and  against  Turner  for 
$500.  From  said  Judgment  the  defendants 
hare  appealed. 

[1]  For  reversal  the  defendants  first  con- 
tend that  the  deed  executed  by  Williamson 
to  the  plaintiffs  did  not  properly  describe  the 
land,  and  the  descrlptipn  in  the  deed  was 
different  from  the  description  of  the  land 
purchased  1^  Turner  at  the  sherlflTs  sale. 
Admitting  the  deed  was  of  no  force  and  ef- 
fect, and  did  not  properly  describe  the  land, 
or  admitting  the  deed  was  made  without  con- 
sideration to  defraud^  the  creditors,  this 
would  be  Immaterial,  because  the  petition 
alleges  that  the  plaintiffs  were  the  sole  and 
only  heirs  of  Williamson,  and  Inherited  the 
land,  and  the  evidence  supports  this  conten- 
tion, so  it  Is  immaterial  whether  the  plain- 
tiffs acquired  title  to  the  land  by  deed  or 
by  Inheritance. 

[2]  It  Is  next  contended  that  the  demurrer 
to  the  petition  should  have  been  sustained, 
for  the  reason  the  petition  disclosed  the  es- 
tate had  not  been  fully  administered  upon, 
and  the  debts  had  not  been  imid,  and  the 
county  court  has  Jurisdiction  over  the  estate 
for  the  purpose  of  administration.  Section 
6322,  B.  Jj.  1910,  provides  In  part  as  ftdtows: 

"  •  •  •  The  heirs  or  devisees  may  them- 
selves, or  Jointly  with  the  executor  or  admin- 
iBtrator,  maintain  an  action  for  the  possession 
of  the  real  estate,  or  for  the  parpose  of  quiet- 
ing title  to  the  same,  against  any  one  except 
the  executor  or  administrator.** 

This  section  of  the  statute  authorizes  the 
heirs  to  maintain  a  suit  to  quiet  title,  with 
or  wUJiout  the  executor  or  administrator  be- 
ing Joined  In  said  proceeding,  and  there 
was  no  error  In  overruling  the  demurrer. 

The  administrator  was  not  claiming  to  be 
in  possession  of  the  lots  in  Boley  as  admin- 
istrator, but  was  holding  the  land  in  bis  in- 
dividual capacity,  and  In  r^rd  to  the  GO 
acres  of  land  he  was  not  in  possession  of  the 
same,  so  the  suit  could  be  maintained  by 
plaintiffs. 

[3]  The  jdalntUfs  In  error  next  contend  the 
court  erred  In  satls^ing  the  Judgments 
against  J.-  H.  Williamson,  which  Judgmmts 
are  now  owned  by  Tnmar,  for  the  reason 
that  portion  of  the  Judgm«it  was  not  within 
the  pleading.  ThfT^VditDikents  were  Introdoo- 
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•d  In  evidence,  being  tbree  tn  number,  and 
It  is  admitted  that  Turner  owned  the  same. 
The  pl^ntiffa  ask  to  have  their  title  quieted ; 
these  Judgmwts  were  liens  on  the  land,  and 
the  court  would  hare  a  right  to  quiet  title, 
and  in  making  an  accounting  took  these  Judg- 
ments into  consideraticm.  The  plaintiff  in 
error  failed  to  set  out  the  evidence  in  their 
brief,  or  in  what  way  they  contend  the  evi- 
dence Is  insufficient  to  support  the  judgment. 
The  defoidanta  Id  error  have  abstracted  a 
portion  of  the  evidence  in  their  brief,  whidi 
tends  to  support  the  judgment  of  the  court, 
so  under  rule  26  of  this  court  (165  Pac.  ix) 
this  court  will  not  examine  the  record  to  as- 
certain whether  the  judgment  of  the  court 
la  clearly  against  the  weight  of  the  evidence. 
The  bri^  of  plalntiCTs  in  error  points  out 
no  other  error  except  the  fact  that  the  court 
should  not  have  rendered  judgment  in  favor 
of  G.  M.  Brooks  and  against  Turner.  The 
attorneys  appearing  foi*  Brooks  also  ap- 
peared for  Turner,  and  Brooks  makes  no  ob- 
jection to  having  the  judgment  In  his  favor 
set  aside.  There  being  no  objection,  that 
portion  of  the  judgment  will  be  set  aside. 

The  death  of  Llllie  Kidd  having  been  sug- 
gested, this  court  by  proper  order  revived 
the  case  against  Ida  Williamson,  administra- 
trix of  the  estate  of  UlUe  Eldd.  deceased, 
and  against  Cornelia  Johnscm,  Ida  'Williams, 
EUa  Simpson.  Annie  Garr,  and  Gre«i 
wmtamson.  as  belts  of  UUle  KIM,  deceased. 

For  the  reasons  stated,  the  judgment  Is 
•Armed  In  sa  ftr  as  the  plalntUts  are  con- 
eemeA,  bat  the  Jodgment  In  favor  <tf  0.  M. 
Brooks  against  Tomer  will  be  reversed  and 
set  aside  and  bdd  for  nai^t. 

JOHNSON,  KANB.  ELTING.  and  NICH- 
OLSON, JJ„  concur. 


<86  Okl.  192) 

MoALESTER  EDWARDS  COAL  CO.  V. 
STATE  INDUSTRIAL  COMMIS- 
SIGN.    (No.  12879.) 

(Sni^eme  Cirart  of  Oklahoma.  Bfay  80, 1922.) 

(SvOahtu  (y  the  Court.) 

Master  and  servot  ^a4l7(7)— Isdsatrlal 
CoMHissioe'a  Meles  os  qsestles  of  faot 
ossduslvsb 

In  a  suit  instltated  in  this  conrt  to  review 
an  award  of  the  State  Industrial  Commission, 
the  suit  mast  be  'to  review  an  error  of  law,  and 
net  an  error  of  fact.  The  decision  as  to  all 
matters  of  fact  is  finaL  J7«U,  that  the  appeal 
kerefn  biTelves  a  qnestion  of  fact,  uid  not  an 
error  of  law. 


.  V.  STATE  INDUSTRIAL  COM'N  657 
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Appeal  from  State  Industrial  Commission. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  B.  S.  Sewell  for  compensa- 
tion for  injuries,  opposed  by  the  McAIester 
Edwards  Coal  Company,  employer.  The  In- 
dustrial Commission  made  an  award  for  the 
claimant,  and  the  employer  appeals.  Peti- 
tion denied  and  award  affirmed. 

Edward  P.  Hill,  of  HcAlester.  and  Wm.  P. 
Hill,  of  Ardmore,  for  appellant. 

S.  p.  FrecUng,  Atty.  Gen.,  R.  R,  Wood,  AssL 
Atty.  Ooi.,  and  W.  N.  Redwlne,  of  McAIester, 
for  Industrial  Commission. 

Moore  &  Harries,  of  McAIester,  fw  B.  S. 
SeweU. 

McNeill,  J.  The  McAlester  Edwards 
Coal  Company,  a  corporation,  filed  Its  peti- 
tion in  this  court  to  reverse  an  order  of  the 
Industrial  Commission,  wherein  said  Com- 
mission awarded  B.  S.  Sewell  compensation 
for  permanent  loss  of  the  use  of  two  Sogers 
and  fixed  the  compensation  at  (18  per  week 
for  a  total  of  35  weeks.  The  company  con- 
tends the  award  is  not  supported  by  the  fact, 
nor  by  the  law.  for  the  reason  the  loss  of  the 
use  of  said  fingers  was  caused  by  the  negli- 
gence of  the  claimant  to  take  care  of  and 
to  submit  to  treatment,  which  said  neglect 
and  refusal  on  the  part  of  the  claimant  re- 
sulted in  the  loss  of  the  use  of  two  fingers, 
that  being  true  the  claimant  Is  not  entitled 
to  an  award  for  compensation  for  the  lo'^s 
of  said  fingers,  but  only  for  a  period  of  time 
in  which  he  was  disabled  by  injury.  The 
testimony  of  the  physician  Dr.  Busley  was  to 
the  effect  that  the  claimant  would  not  let 
bim  open  or  lance  the  infected  portion  of  the 
hand,  nor  permit  him  to  remove  the  core 
from  the  infected  hand.  This  evidence  was 
denied  by  the  claimant,  who  testified  that  the 
doctor  did  lance  the  hand.  Mr.  Keller  testi- 
fied that  he  was  present  and  saw  the  doctor 
lance  the  hand.  Under  this  state  of  the  rec- 
ord, the  appeal  involves  a  question  of  fact, 
and  not  an  error  of  law.  Under  and  by  vir- 
tue of  section  10,  c.  14,  Session  Laws  1919, 
the  decision  of  the  Commission  upon  ques- 
tions of  fact  are  final  and  ccmclusive. 

This  court,  in  the  case  of  Wilson  Lumber 
Co.  V.  Wilson.  77  OkL  312.  1S8  Pac  666,  to 
construing  said  act.  held  that  this  court 
would  not  review  a  question  of  fact.  By  ap- 
plying the  rule  announced  In  the  above  case, 
the  relief  of  petitioner  Is  dented  and  award 
of  claimant  Is  sffirmed. 

JOHNSON.  KANB,  EliTING,  and  MICH- 
OLSON,  JJ.,  nmcnr. 
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PAYNE,  Dlr«otor  Q«ierel  of  Rallraa*,  v. 

MOORE.    (NO.  12530.) 

(Supr«m«  Ooart  of  Oklahoma.   May  80.  Id22.) 

(SvllahuM  by  the  Owrt.) 

1.  Trial  ^260(0— Refusal  to  give  lastroo- 
tions  not  error,  where  the  same  proposition 
is  stated  la  other  lastniotloH  livea  aed  the 
charge  as  a  whole  properly  states  the  law. 

The  refusal  of  the  court  to  |^ve  instractions 
which  properly  state  tiie  law  is  not  rerersible 
error,  if  substantially  the  same  proposftiou  of 
law  is  stated  in  other  instmetione  given,  and 
where  the  charge  of  the  trial  court,  aa  a  whole, 
properly  states  the  law. 

2.  Record  held  not  to  show  reverslMe  error. 

Record  examined,. and  ftettf,  that  the  same 
contains  no  rcrersible  error.  The  Judgment  of 
the  trial  court  is  therefore  affirmed. 

^■imal  from  District  Court,  Lincoln  Gonn- 
tr ;  Edward  Dewes  Oldfleld,  Judge. 

Action  bj  Cora  H.  Moore,  administratrix 
of  tbe  estate  of  B.  A.  Hoore,  deceased, 
against  John  Barton  Payne,  Director  Gen- 
eral of  Railroads,  and  Agent  designated  un- 
der Transportation  Act  1920,  f  206.  From 
order  overruling  defendant's  motion  for  a 
new  trial,  the  defendant  appeals.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  Kleln- 
scbmldt  &  Grant  and  Eerman  S.  Davis,  all 
of  Oklahoma  City,  for  plaintiff  In  error. 

Joseph  I.  Pltchford,  ct  Olunulgee,  and 
Stone,  Moon  &  Stewart,  at  Mnokoge^  tor 
defendant  In  error. 

JOHNSON,  J.  nils  appeal  la  prosecuted 
from  an  order  of  the  district  court  of  Un- 
eoln  county,  Okl.,  overruling  a  motion  for  a 
new  trial  in  the  caee  of  Cora  M.  Moore,  ad- 
ministratrix of  the  estate  of  E.  A.  Moore, 
deceased,  against  John  Barton  Payne,  Di- 
rector General  of  Railroads  and  Agent  desig- 
nated under  section  206  of  the  Tranaporta- 
tlon  Act  of  1920  (41  Stat.  461). 

Cora  M.  Moore,  as  administratrix  of  tbe 
estate  of  E.  A.  Moore,  deceased,  recovered  a 
Judgment  in  the  district  court  of  Lincoln 
county,  Okl.,  In  the  sum  of  $7,000  as  dam- 
ages suffered  by  her  on  account  of  E.  A. 
Moore  Inlng  killed  near  Okmulgee,  Okl.,  on 
tbe  26tb  day  ot  jjOj,  1919.  The  plaintiff 
also- recovered  tbe  sum  of  $500  as  damages 
to  the  estate  of  E.  A.  Moore;  deceased,  by 
reason  of  the  deatmction  ot  an  auttnnoblie, 
on  the  26th  day  of  July,  1919,  at  the  time  the 
BBtd  B.  A.  Moore  was  killed,  in  a  cdtUslon 
with  a  freight  train  that  was  being  opwated 
by  tbe  defendant^!  predeceeaor,.  Walker  D. 
Blnefl; 

We  will  refer  to  the  parties  as  th^  a]>- 
peared  In  the  trial  court;  that  Is,  Oiaa  M. 
Moore,  plaintiff,  and  John  Barton  Payne,  as 
defendant 


The  d^endant^B  ^edllcatioiia  of  error  w 
cmtained  In  th^  brief  are  aa  follows; 

"(1)  The  said  covrt  erred  fat  orermliog  the 
motion  of  plaiutlff  In  error  for  a  new  trial. 

"(2)  The  said  court  erred  la  refusing  to  sus- 
tain a  demarrer  to  the  evidence  of  tbe  defend- 
ant in  error. 

"(8)  The  said  court  erred  in  refusiag  to  di- 
rect a  verdict  for  the  plaintiff  in  error. 

*'<4)  Tbt  said  court  erred  in  refusing  to 
give  the  special  instnictiont  submitted  by  the 
plaintilE  in  error,  which  instmctioos  were  num- 
bered as  follows:  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9. 
10,  15,  17,  18.  19,  20,  and  21." 

CoDcemlng  whidi  counsel  say  tat  tb^  britf 
that— 

*^ere  are  four  assignments  of  error,  which, 
for  the  purpose  of  brevity,  may  be  considered 

under  two  heads: 

"(1)  Error  of  the  court  In  overrollng  the  mo-. 
Uon  of  the  defendant  for  a  new  trial. 

"(2)  Error  of  the  court  In  refuBiDg  to  give 
certain  spedal  instructionB  tendered  by  the  de- 
fendant. 

"We  wOl  first  present  our  views  aa  to  the 
second  prtqiosition.** 

Then  oonnsd  set  out  In  tbelr  brief  re>  ' 
quested  InstmctioDs  refused  by  tbe  trial 
court  tnm  1  to  11^  Inclurive^  and  16, 17,  18, 
19.  and  20,  after  wUdi  the  same  are  abaa-  . 
dcmed  by  connsel  except  as  to  reqaestod  la- 
atmcdons  Mos.  1,  6»  6.  7,  8,  9,  17,  19,  and  20, 
whidk  tb^  qiedflcally  argue  and  dte  au- 
thorities in  support  thereof,  after  which 
connsd  ftir  defendant  (In  oroi)  state  In  the 
conduding  paragraiA  of  tbtfr  brief  as  M- 
lows: 

"In  view  of  tbe  ftct  that  there  Is  not  a  line 
of  evidence  offered  by  the  plaintiff,to  prove 
that  the  deceased  looked  and  Uatened  for  aa 
approaching  train,  or  that  be  was  In  the  ex- 
erdse  of  ordinary  care  when  tbe  collision  oc- 
curred, the  verdict  In  this  case  is  contrary  to 
law  as  laid  down  hy  the  trial  court  It  is  also 
contrary  to  "Ihe  rulesTn  reference  to  ordinary 
care  that  have  hten  announced  in  the  numerooa 
decisions  of  tbe  Supreme  Court  of  Oklahoma, 
two  of  which  have  heretofore  been  cited.  It 
was  the  duty,  therefore,  of  the  trial  court  to 
set  aside  the  verdict  In  this  case  for  the  reasoa 
that  it  is  contrary  to  law." 

Counsel  for  the  defendant  make  no  sub- 
stantial oom^lnt  or  argument  Id- their  briett 
that  the  lastmctlons  of  tbe  court  to  tbe  Jury 
were  erroneous.  The  only  error  of  wbldk 
ttiey  complain  Is  the  refusal  of  the  trial 
court  to  give  to  the  Jury  the  defoidan^s  re<^ 
quested  InstmctioDswedflcally  named  above^ 

(1]  We  have  carefully  examined  tbe,  in^ 
stntctlciis  of  t3u  trial  coart;  and  it  la  our 
<vlnl«a  that  the  same  fairly,  quite  dwrly, 
and  correctly  stated  the  Issues  lnv<dved  la 
Uie  case  to  the  Jury,  and  I3ie  tastmetltms  to 
the  Jury  covered  the  qneetlcHis  contained  Ia 
the  requested  Instmctlons  oC  the  defendant 
that  were  refused  by  tbe  trial  court,  and. 
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hence  there  was  no  mt>r  In  the  trial  court's 
refusal  to  glre  the  requested  Instruction. 

Such  has  been  the  rule  announced  this 
court  in  aumerous  dedatona.  In  the  case  of 
Great  Western  Goal  &  Coke  Oo.  T.  Serbantaa, 
BO  Okl.  118,  160  Fac  1042,  in  «rllatnu  2,  the 
court  stated: 

'^t  is  not  error  for  the  trial  court  to  refuse 
a  requested  Inetruction  to  tbe  Jury  as  to  law 
that  is  fairly  eiveo,  althoagfa  hi  another  fomit 
in  the  general  instructions." 

In  Tisbomlngo  Electric  Ll^t  ft  Power  Oo. 
T.  Gullett,  52  OU.  180, 162  Fac  849,  the  court 
announced  the  rule  in  the  third  syllabua  as 

follows : 

"Tbe  refusal  of  the  court  to  give  instractlons 
which  properly  state  the  law  Is  not  reversible 
error,  if  substantially  the  same  proposition  of 
law  is  stated  in  otEer  inatructions  giTen,  and 
where  the  diarge  of  tbe  trial  court,  as  a  whole, 
properly  states  the  law." 

Uany  other  decisions  of  this  court  both  be- 
fore and  after  the  cases  dted,  supra,  to  the 
•ame  effect,  may  be  dted.  There  ia  com- 
petent evidence  which  reasonably  tmds  to 
support  the  verdict 

[2]  In  view  of  the  record  and  the  cases 
dted,  we  are  dearly  of  the  opIni<a  that  the 
trial  court  committed  oo  error  in  refusing 
tbe  requested  Instructions  of  the  defendant 
and  in  ovwruling  the  def^dant's  motion  for 
a  new  trial.  Tbe  Judgmoit  of  the  trial  court 
is  therefore  afitxmed. 

HcNBIIiL,  NICHOLSON,  EI/TINO,  MII<- 
liBB,  and  EENNAMSB,  JJ.,  concur. 


<8*  Okl.  au) 

PHILLIPS  V.  MITCHELL  at  al.  <twe  oaaes). 

(Nos.  11273,  12703.) 

(Supreme  Court  of  Oklahoma.  April  18,  1922. 
Behearing  Denied  June  20, 1022.) 

(SvllalMM  bv  the  Court.) 

Exeestioa  «=3l94(3)—iludgment  <s:=>895— Flnd- 
Isgs  against  oialmsat  of  land  held  supported 
by  asfflciest  svidenca;  allowing  a  crsdit  ob- 
talaed  by  iudgmest  oreditors  as  a  credit  on 
Jadgnsst  against  Mendaat  held  proper. 
Record  examined,  and  k^d:   (1)  That  tbe 
findings  and  judgment  of  the  trial  court  are 
saAciently  supported  by  the  evidence;  (2) 
that  the  aetion;  of  the  trial  court  com^ained  id 
by  ^0  Mitchells  in  their  cross-petition  in  e^r 
is  not  erroneous. 

Appeala  from  District  Court,  Oklahoma 

County;  3.  B.  Dudley,  Judge. 

Action  by  W.  O.  Mitchell  and  another 
against  D.  M.  Phillips  and  another,  in  which 
there  was  a  judgment  for  plaintiffs,  which 


by  the  same  plaintiffs  against  B.  I.  Phillips 
alone  resulting  in  Judgment  against  the  de- 
fendant, r.  O.  PhUllps  claimed  to  be  the 
owner  of  Uie  property  levied  upon  In  execu- 
tion In  these  two  cases,  which  were  consoli- 
dated Issues  of  fact  decided  in  favor  of  tbe 
Judgment  creditors,  and  F.  O.  Phillips  ap- 
peals. Judgm«it8  affirmed. 

J.  I.  Howard  and  A.  M.  Beets,  both  of 
Oklahoma  City,  for  plaintiff  in  error. 

Ohas.  L>.  Moore,  Stuart,  Sharp  ft  Cmce 
and  W.  O.  MltcbeU,  aU  of  OUahoma  Glty,- 
f or  defendants  In  error. 

KANE,  J.  The  questions  presented  for 
review  arise  out  of  the  efforts  ot  the  defmd* 
ants  In  error,  who  will  hereaft«  be  refored 
to  as  Oie  Mitchells  to  collect  two  separate 
judgments  in  their  Jtevor.  The  first  of  these 
judgments  was  procured  by  the  Hitdiells 
against  D.  U.  Phillips  and  B.  I.  Phillips  in 
the  district  oonrt  of  L<wan  county.  This 
judgment,  whldk  was  appealed  frook  by  D. 
M.  and  B.  I.  Philip  was  affirmed  in  Phil- 
lips et  aL  t.  MltcheU  et  al.  (OU.  Sup:)  172 
Pac.  86.  The  se«md  Judgment  was  pro- 
cured by  tbe  liltdiCUs  against  B.  I.  PhlUips 
alone  in  tbe  district  court  ct  Oklahoma  coun- 
ty, and  became  final  upcm  no  appeal  being 
taken  therefrom.  F.  O.  PbllUps,  tbe  plain- 
tiff in  error  in  these  consolidated  pnoceed- 
ings,  was  not  a  party  to  either  of  the  fCre- 
goli^  actions,  and  his  sole  interest  in  the 
inresent  controversy  is  Uiat  of  a  third  person, 
who  claims  to  be  the  owner  of  the  proper- 
levied  upon  by  the  Mitchells  in  an  effort 
to  collect  their  judgments  against  D.  M. 
Phillips  and  R.  I.  PhUIips.  D.  M.  PblUlps 
and  R.  I.  PblllipB  are  father  and  son,  and 
D.  M.  Phillips  and  F.  O.  Phillips  are  broth- 
ers, and  the  Mltdiells  claim  generally  that 
the  Phillips  have  fraudulently  conspired  t(v 
gether  for  the  purpose  of  covering  up  the 
property  of  the  judgment  debtors  In  order 
to  prevent  them  from  collecting  their  jud^ 
ments. 

Counsel  for  plaintiff  in  error  in  ibdr  brief 

truly  say: 

"The  case-made  is  voluminous,  and  contains 
a  very  large  amount  of  immaterial  matter  which 
should  not  be  contained  therein" 

—but  if  we  keep  In  mind  that  F.  O.  Phillips 
is  the  only  person  appealing,  and  that  bis 
interest  in  the  controversy  Is  that  of  a  third 
person  dalmlng  to  be  the  owner  of,  or  to 
have  a  superior  lien  on  property  taken  un- 
der execution  by  the  Mitchells  in  an  ^ort 
to  enforce  the  toveg<Ang  final  Judgments,  we 
may  disregard  a  large  part  of  the  record 
made  below  without  In  any  way  affecting 
any  substantial  right  of  F.  O.  Philllpe  in  the 
premises. 

Tbe  question  presented  in  cause  No.  11278 
was  affirmed  on  appeal,  and  another  action  arose  substantially  as  fellows:  After  pro- 

4s»For  oUtw  eaaas  sea  sans  to»4s  sad  KBY-MUHBBR  la  aU  Kv-Nambared  Dtgest*  and  laduts 
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curing  tbelr  Judgment  against  B.  I.  Fbilllps 
in  tbe  district  court  of  Oklahoma  county, 
the  Mitchells  caused  an  execution  to  Issue 
and  be  levied  upon  certain  crc^s  growing  on 
the  quarter  section  of  school  land  Involved 
In  both  cases,  as  the  property  of  the  Judg- 
ment debtor,  R.  I.  Phillips.  Thereupon  F. 
O.  Phillips  filed  a  motion  to  discharge  this 
property  from  levy  and  execution  upon  the 
ground  that  he  was  the  sole  owner  of  the 
school  land  lease  and  the  growing  crops 
.seized  under  the  execution.  Upon  the  trial 
of  this  motion  which  followed,  the  court 
heard  testimony  at  great  length,  and  after 
due  consideration  overruled  the  motion  of 
F.  O.  Phillipe.  The  issue  of  fact  Joined  by 
the  parties  upon  the  hearing  of  this  motion 
were  as  follows:  F.  O.  Mitchell  claimed  to 
be  tbe  absolute  owner  of  tbe  property  taken. 
The  Mitchells  contended  that  the  property 
belonged  to  R.  I.  Phillips,  and  that  the 
claim  of  F.  O.  Phillips  was  In  pursuance  of 
a  fraudulent  conspiracy  between  all  the 
PhiUipses  to  cover  up  property  owned  by 
D.  M.  Phillips  and  R.  I.  Phillips  for  tbe  pur- 
pose of  circumventing  the  Mitchells  In  the 
collection  of  their  Judgments. 

The  trial  court,  as  we  have  seen,  decided 
this  issue  of  fact  In  favor  of  the  Mitchells 
finding  specifically  that  F.  O.  Mitchell  had  no 
Interest  In  the  property  claimed  by  him. 
From  this  brief  summary  of  the  record  It 
becomes  fairly  obvious  that  the  only  ques- 
tion necessary  for  us  to  consider  in  passing 
npon  the  first  assignment  of  error  is:  Are 
the  findings  and  judgment  of  the  trial  court 
against  F.  O.  Phillipe  and  in  favor  of  the 
Mitchells  contrary  to  the  clear  weight  of 
the  evidence.  Upon  this  point  it  is  sufficient 
to  say  that  we  have  examined  the  evidence 
carefully,  and  are  convinced  that  tbe  Judg- 
ment of  the  trial  court  is  amply  sustained 
by  the  evidence. 

.The  second  assignment  of  error  presents 
a  similar  question  somewhat  differently  rais- 
ed. Tbis  question  arose  substantially  as 
follows:  One  Stayman  commenced  an  action 
against  D.  M.  Ftiilllps  In  tbe  district  court 
of  Oklahoma  county  npon  a  promissory  note, 
and  to  foreclose  a  mortgage  upon  certain 
lots  belonging  to  D.  M.  PblUIps,  situated  in 
Oklahoma  City,  commonly  known  as  the 
California  street  property,  gLven  to  secure 
payment  of  the  note,  alleging  also  that  be 
was  entitled  to  a  first  Uen  upon  the  school 
land  lease  InvolTed  her^  as  collateral  se- 
eurUy.  Stayman  made  the  Mitchells  par^ 
ties  defmdant  widest  tbe  general  allegation 
tbat  tbey  had  or  claimed  to  bave  some  in- 
terest in  tbe  real  estate  InvolTed.  The  Miteb- 
ells  came  In  and  answwed,  setting  np  their 
Judgments  against  D.  H.  Phillips  and  B.  I. 
Phllilps,  allegli^  frandnloit  c<^lnidon  against 
tbe  Pbllltps  as  ber^nbefore  stated*  and 
dalmlng  a  superior  lien  against  tbe  lots  and 
the  school  land  lease  as  Judgment  debtors 


of  D.  M.  PhUlips.  In  tbls  action  F.  O.  PbH- 
lips  voluntarily  interv^ed,  and  again  set 
up  his  claim  to  the  school  land  involved, 
tbis  time  alleging,  not  only  tbat  be  was  the 
absolute  owner  there<tf,  bnt  also  claiming 
that  he  held  a  Uen  thereon  which  was  prior 
and  superior  to  the  Hen  claimed  by  the 
Mitchells.  The  Mitchells  again  alleged  fraud 
and  collusion  as  previously. 

After  the  issues  were  thus  Joined  in  this 
action,  there  was  a  full  hearing  before  J. 
B.  Dudley,  Esq.,  sitting  as  special  Judge, 
which  again  resulted  in  findings  of  fact  and 
conclusions  of  law  against  F.  O.  Phillips  and 
In  favor  of  the  Mitchells.  In  the  trial  before 
Judge  Dudley,  F.  O.  Phillips  abandoned  bit 
claim  of  absolute  ownersbip  of  the  school 
land  lease,  and  directed  his  efTorts  toward 
establishing  a  Uen  upon  the  same  superior 
to  the  Judgment  lien  claimed  by  the  Mitchells. 

As  we  view  the  record,  considering  only 
the  rights  of  F.  O.  Phillips,  our  duty  In 
passing  on  this  assignment  of  error  Is  pre- 
cisely the  same  as  It  was  in  considering  the 
previous  assignment  of  error;  that  is,  to 
examine  tbe  record  for  the  purpose  of  as- 
certaining whether  the  findings  and  Judg- 
ment are  against  the  dear  weight  of  the 
evidence.  We  have  done  this,  and  are  en- 
tirely satisfied  that  there  Is  ample  evidence 
to  sustain  the  Judgment  r^dered. 

Counsel  for  F.  O.  Phillips  in  their  brief 
point  out  what  they  say  is  an  Inconsistency 
in  tbe  claims  of  the  Mltdiells  in  regard  to 
the  title  of  the  8cbo<^land  lease.  In  the  first 
proceeding  and  in  the  second,  and  they  also 
seek  to  raise  several  questions  touching  Im- 
proper introduction  of  testimony  and  re- 
lating to  practice  and  procedure,  whidi  In 
view  of  F.  O.  Phillips'  limited  Interest  In  tbe 
cases  we  do  not  deem  it  necessary  to  no- 
tice in  detail.  F.  O.  Phillips*  right  to  re- 
lief rests  wholly  upon  his  ability  to  show 
that  he  Is  either  tbe  sole  owner  or  a  superior 
Ilenholder  as  against  the  Mltchelhs  of  the 
property  sought  to  be  taken  under  execu- 
tion. In  the  first  proceeding  the  question 
thus  presented  was  raised  upon  his  own  mo- 
tion, and  In  the  second  case  he  voluntarily- 
Intervened  and  was  permitted  to  try  the 
same  question  again.  Having  had  two  op- 
portunities to  establish  his  claim  In  forums 
and  under  procedure  selected  by  blmseU; 
we  are  unable  to  perc^ve  how  be  can  be 
prejudicially  affected  by  the  errors  of  this 
sort  complained  of.  Bis  whole  case  binges 
on  tbe  claim  that  he  Is  Uie  sole  owner  of 
or  has  a  superior  Uen  on  the  property  seizedL 
Both  of  these  claims  having  been  d^nltely 
decided  against  blm  upon  amfde  testimony, 
be  win  not  be  permitted  to  raise  aoastinie 
which  affect  only  other  parties  or  other 
an^es  to  tbls  long  drawn  out  liUgatlcm,  tn 
wbicb  he  can  bare  no  possible  Interest  F. 
O.  Pbimps  is  the  sole  itolntiff  In  error  In 
this  proceeding  la  error,  and  no  other  1b- 


Digitized  by  Google 


OkL) 


PHILLIPS  V. 

(J07 


terest  than  his  has  been  or  will  be  considered, 
except  the  question  presented  by  the  cross- 
petition  of  the  Mitchellfl,  which  we  will  now 
DOtlceL 

This  question  arose  substantially  as  fol- 
lows:  The  lots  covered  by  the  Stayman 
morlsase  are  the  property  hereinbeCore  re- 
ferred to  as  the  California  street  property, 
and  admittedly  belonglns  to  D.  H.  Phillips. 
D.  M.  PhllUps  becoming  bankrupt,  this  prop- 
erty passed  into  the  hands  of  the  trustee  in 
bankruptcy  to  be  administered  tbr  the  bene- 
fit of  his  creditors.  The  Judgment  of  the 
UltchelU  against  D.  U.  PtaUlips  not  being 
released  by  the  bankruptcy  proceedings,  they 
thereupon  proceeded  to  contest  the  right  of 
Charles  Stayman  to  fore<dose  bis  mortgage 
on  this  iwoperty  on  the  ground  that  his  note 
ud  mortgage  were  usurious ;  it  beli^  admit- 
ted in  the  bankruptcy  court  that  the  Mitch- 
ells had  a  lien  tm  the  property  by  reason  of 
their  Judgment  It  then  became  a  question 
of  priority  of  liens  as  between  Stayman  and 
Oie  fiUtcheiUs.  The  refbree  In  bankruptcy, 
after  a  full  hearing,  determined  that  Stay- 
man's  lien  was  superior  to  that  of  the 
Mitchells,  and  decreed  the  foreclosure  there- 
of tor  the  purpose'  of  paying  the  principal 
sum  due  on  Uie  note,  together  with  Interest 
fllereon  at  10  per  cent,  per  annum  fOT  a 
niunber  of  years  and  an  atttnney's  fee  of 
somethli^  like  $300,  denying  the  claim  of 
tbe  Mitchells  that  the  note  and  mortgage 
were  usurious.  From  this  Judgment,  the 
Mitchells  petitioned  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Okla- 
homa to  reverse  the  action  of  the  referee, 
and  a  transcript  of  the  proceeding  was  duly 
filed  In  the  United  States  court  for  that  pur- 
pose. 

While  this  appeal,  or  motion  for  review, 
was  pending,  Stayman  and  the  Mitchells  en- 
tered Into  an  agreemrait  by  which  the  mo- 
tion for  review,  or  appeal,  was  to  be  dis- 
missed. Stayman  accepting  Interest  on  his 
Indebtedness  at  7  per  cent  Instead  of  the 
10  per  cent  provided  for  In  the  note,  and 
agreeing  to  pay  the  Mitchells  the  difFerence 
amounting  to  fl,456.60.  This  agreement  was 
carried  out  by  the  money  being  paid  to  the 
Mitchells.  In  the  trial  before  Judge  Dudley, 
white  D.  M.  Phillips  was  still  a  party,  the 
question  was  raised  whether  D.  M.  Phillips 
was  entitled  to  a  credit  on  the  Mitchell  Judg- 
ment In  the  sum  of  $1,456.50,  or  whether 
Mitchell  was  entitled  to  retain  that  sum  as 
a  private  transaction  between  himself  and 
Stayman.  Judge  Dudley  decided  this  ques- 
tion in  favor  of  D.  M.  Phillips,  and  allowed 
cradit  on  the  Mitchells'  Judgment  against 
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him  for  the  sum  named.  We  are  unable  to 
gra^  the  precise  ground  upon  which  the 
cross-petitioners  In  error  question  the  ac- 
tion of  Judge  Dudley  and  assert  the  right 
to  retain  this  sum  of  money.  Under  the 
bending,  "Points  and  Authorities,"  counsel 
present  the  question  in  their  brief  as  follows : 

"Section  4681  of  the  Code  requires  actions 
sudi  as  this  to  be  prosecuted  in  the  name  of 
the  real  party  in  interest  F.  O.  Phillips,  inter- 
venor,  has  no  interest  in  the  unsatisfied  Jadg- 
ment  against  D.  M.  Phillips,  nor  in  the  amount 
thereof,  except  in  so  far  as  the  same  may  op- 
erate against  or  injarioDsly  affect  his  individ- 
ual property;  otherwise,  he  has  no  justiciable 
interest  in  the  credit  complained  of.  Should 
his  contention  be  upheld  as  to  ownership  of  the 
school  land  lease,  he  would  take  and  hold  the 
same  free  from  the  Mitchell  jadgment  and 
could  therefore  not  be  interested  in  the  amount 
thereof;  in  like  maimer,  If  the  lease  in  fact 
belongs  to  tbe  jadgment  debtor,  D.  H.  Phillips, 
as  found  by  the  trial  court  then  F.  O.  Phillips 
could  not  be  Interested  in  how  large  the  judg- 
ment is  that  la  to  be  enforced  against  It" 

,  From  this  we  gather  that  the  contention 
of  counsel  Is  that  F.  O.  Phillips,  by  reason 
of  his  limited  interest  in  this  proceeding  In 
error  hereinbefore  pointed  out  cannot  ques- 
tion the  right  of  the  Mitchells  to  keep  the 
money.  This  la  probably  true,  but  F.  O. 
Phillips  Is  not  undertaking  to  raise  this  ques- 
tion— it  was  raised  by  tbe  Mitchells  In  their 
cross-petition — and,  if  it  Is  passed  upon  at 
all,  we  must  assume  that  they  have  Joined 
the  proper  parties  In  this  court  for  that  pur- 
pose. Acting  upon  this  assumption,  we  think 
the  court  was  entirely  right  in  allowing  D. 
M.  Phillips  a  credit  for  the  amount  the 
Mitchells  received  frim  Stayman. 

The  appeal  prosecuted  by  the  Mltdi^s 
from  tbe  action  ct  the  referee  in  bankruptcy 
was  taken  for  the  purpose  of  defeating  or 
diminishing  Stayman's  claim  in  order  that  the 
Mitchells  might  pn^t  to  whatever  extent 
they  were  successful.  While  the  appeal  to 
the  United  States  court  was  never  heard, 
yet  It  indirectly  resulted  in  materially  re- 
dndng  Stayman's  claim  against  the  Cali- 
fornia street  property  to  tbe  benefit  of  the 
Mitchells  In  a  substantial  sum.  We  are  whol- 
ly at  a  loss  to  perceive  any  legal  or  equita- 
ble ground  upon  whlcli  to  sustain  the  Mitch- 
ells' claims  to  the  money  thus  secured. 

Finding  no  reversible  error  In  the  record, 
the  judgments  appealed  from  are  affirmed. 

HAREISON,  C.  J.,  and  PITOHFORD,  V. 
O.  J.,  and  JOHNSON,  EUTINQ,  MILLBB, 
and  NICHOLSON,  JJ.,  concur. 
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EUREKA  FIRE  HOSE  MFG.  CO.  v.  INCOR- 
PORATED TOWN  OF  STONEWALU 
(N«.  10735.) 

(Supreme  Ooart  of  Oklahoma,  Jane  0,  1922.) 

(SvUabus  by  the  Covrf  J 

ApiiMU  and  error  «=a773(2)-^uprMno  Court 
may  dlsmlu  appeal  for  failure  of  plaintiff 
In  error  to  fllo  brief  within  required  tine. 
When  a  case  is  pending  in  this  court  and 
aet  (or  bearing  on  the  regular  printed  docket, 
and  the  plaintiff  in  error  fails  to  file  brief,  but 
obtains  additional  time  in  which  to  file  brief, 
and  thereafter  fails  to  file  brief  within  such 
extension  of  time,  and  the  defendant  in  error 
thereafter  files  a  motloii  to  dismiss  the  appeal 
because  plaintUf  In  error  lias  failed  to  file 
brief,  and  the  plaintiff  In  error  faOs  to  req>ond 
to  such  motion  or  in  any  wa?  excnse  its  failure 
to  file  brief,  this  court  may,  under  rule  No.  7 
of  this  court  (16S  Pac  tU),  ezerdse  iu  dis- 
cretion and  dismiss  tlM  aroiwl  failure  to 
file  brief. 

Appeal  from  District  Court.  Pontotoc 
County;  J.  W.  Bolen,  Judge. 

Action  by  the  Eureka  Fire  Hose  Manu- 
facturing Company  against  the  Incorporated 
Town  of  Stonewall.  Judgment  for  d^end- 
ant,  and  plalntlft  appeals.  Appeal  dismissed 
for  failure  to  file  brlet 

B.  H.  Epperson,  of  Ada.  for  plaintiff  in 
error. 

G«o.  W.  BnrrlB.  of  Stonewall,  and  J.  W. 
jjean,  of  Ada,  for  defenduit  In  error. 

MILLER,  J.  This  action  was  commenced 
In  the  district  court  of  Pontotoc  connty, 
Okl.,  by  the  Enrelta  Fire  Hose  Hanufactuf- 
ing  Company,  as  plaintiff,  against  the  Incor- 
porated town  of  Stonewall,  as  defendant,  to 
recover  on  a  contract  for  goods,  wares,  and 
merchandise  sold  by  the  plaintiff  to  the  de- 
fendant. Issues  were  Joined,  and  the  cause 
submitted  to  the  court  on  an  agreed  state- 
ment of  facts,  which  resulted  In  a  judgment 
in  favor  of  the  defendant  and  against  the 
plaintiff.  The  plaintiff  saved  all  necessary 
exceptions,  gave  notice  of  appeal,  and  ai>- 
pears  here  as  plaintiff  In  error,  but  for  con- 
venience the  parties  will  be  referred  to  as 
they  appeared  in  the  lower  court 

This  case  was  set  for  submission  on  the 
regular  printed  docket  of  this  court  for  Tues- 
day, April  18,  lft22.  On  March  7,  1922,  on 
application  of  the  plaintiff,  it  was  given  20 
days  in  which  to  file  a  brief,  and  the  defend- 
ant given  20  days  from  the  service  of  plain- 
tiff's brief  to  answer.  On  April  18,  1922, 
when  the  case  was  reached  on  the  call  of 
the  docket,  it  was  submitted  on  briefs  to  be 
filed.  The  plaintiff  failed  to  file  its  brief, 
and  on  May  12.  1922,  the  defendant  filed  a 
motion  to  dismiss  the  appeal  because  the 
plaintiff  bad  failed  to  comply  wltb  rule  No. 


(OlEl. 

7  (Ito  Pac.  vU)  of  this  court  ThU  role  is 
set  out  in  full  in  Be  Seizure  One  Chevrolet, 
Baby  Grand  Auto,  82  Okl.  202,  200  Pae.  144. 

The  motion  to  dismiss  was  duly  served  on 
the  plaintiff  on  May  11,  1022.  The  plaintUt 
has  failed  to  resiwnd  to  said  motion,  or  ex- 
cuse Its  failure  to  file  brief  herein,  or  show 
any  cause  why  said  motion  to  dismiss  should 
not  be  sustained  and  the  appeal  dismissed; 
therefore,  we  tliink  said  motltm  to  dlaodn 
should  be  sustained. 

Under  the  last  paragraph  of  said  ml* 
No.  7,  the  appeal  Is  hereby  dismissed. 

KANE.  JOEINSON.  EI/CINO,  and  NICH- 
OLSON, J  J.,  ooDcnr. 


(8B  Okl.  209) 

MISSOURI  VALLEY  BRIDGE  CO.  st  sL  T. 
STATE  INDUSTRIAL  COMMISSION 
et  al.  (No.  12860.) 

(Supreme  Court  of  OUahooia.  April  28^  1922. 
Behearlng  Denied  June  13,  1822.) 

(SvUalu*  ly  ike  Otmrt.) 

1.  Master  aid  servant  49^17(7)— iMlutrtal 
CemmlssloB's  fiadrsgt  of  faot  4mI  nndsr 
ConpeMatlos  Act. 

By  the  provisions  of  section  10  of  article  3 
of  the  Workmen's  Compensation  Law  (diapter 
246.  Hess.  Laws  1915),  the  decteion  of  the  State 
Industrial  Commission  Is  made  final  aa  to  all 
qucsdons  of  fact,  and  on  appeal  to  this  court 
from  as  award  of  the  Industrial  Commission 
the  court  Is  wlthont  jurisdiction  to  weigh  the 
evidence  for  the  purpose  of  determining  wheth- 
er the  same  preponderates  In  favor  or  against 
the  findings  of  fact  made  1^  the  bdnatrial 
Commisaion. 

2.  Master  and  aervaat  ^385(11(^2)— Loss  of 
hearing  In  one  ear  oompenndils  tm  "lost  of 
hearing,"  within  itatnte. 

Under  section  8,  c.  14.  Sess.  Lawa  1819, 
providing  for  compensation  for  loss  of  hearing 
In  an  amount  to  be  determined  by  the  Indus- 
trial Commission,  trat  not  In  excess  of  '^,000^ 
and  where  the  commission  found  as  a  fact  that 
the  claimant  as  a  result  of  an  aeddent,  suf- 
fered the  loss  of  the  bearing  in  his  left  ear,  such 
finding  entitled  the  claimant  to  the  compenaa- 
tioQ  provided  for  in  the  act,  and  the  action  of 
the  commiBsion  in  awarding  the  claimant  com- 
pensation  in  the  sum  of  (1.5(X)  is  affirmed. 

Appeal  from  State  Industrial  Commlaloo. 

Petition  by  the  Missouri  TaUey  Bridge 
Company,  employer,  and  the  Associated  Em- 
ployers' Reciprocal,  insurer,  against  the 
State  Industrial  Commission  and  John  Phil- 
lip Cook,  to  review  an  award  to  the  latter, 
an  employs,  made  by  the  Commission.  Judg- 
ment for  respondents,  and  petitioners  ap- 
peal. Affirmed. 
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TwTfwd  &  Smith  ud  Jotm  P.  Itainptoii, 
an  of  Oklabonia  City,  and  OlaTton  B.  Pierce, 
of  Tulaa,  for  appellants. 

JOHNSON,  J.  The  petlttonera  commenced 
this  action  by  petition  to  review  the  action 
of  ttie  State  Indnstrlal  Ocnnmiasiou  tat  mafc- 
lug  an  award  In  favor  of  John  Phillip  Oook, 
on  the  10th  day  of  Novonber,  1921,  In  the 
sum  of  $1^,  for  total  lews  of  hearing  In  his 
left  ear.  The  award  was  made  by  the  In- 
dustrial Commission,  after  hearing  had,  at 
which  bearing  the  testimony  of  numerous 
witnesses  was  reduced  to  writing.  Including 
that  of  the  claimant,  John  Phillip  Cook,  a 
transcript  of  which  testimwiy  is  befwe  the 
court 

The  award  of  the  Industrial  Commission  Is 
in  words,  figures,  and  phrases  as  follows: 

"Now,  on  this  10th  day  of  November,  1021. 
this  cause  comes  on  to  be  determined  on  the 
claimant's  daim  (or  compensation  for  an  in- 
jury which  he  alleges  occurred  to  him  while  in 
the  employment  of  the  Missouri  Valley  Bridge 
Company,  on  the  12tii  day  of  July.  iSSX>,  at 
Calvin.  OU.,  and  the  cimimisslon  havliiK  con- 
ridered  the  testimony  taken  at  a  regular  hear- 
ing at  (»3ahoma  OHy.  OkL,  on  the  2ath  day  of 
October,  1923.,  before  a  member  of  the  com- 
mlsaion,  at  whidi  hearing  the  claimant  appeared 
in  person,  and  the  respondent  and  insurance 
carrier  were  represented  by  Clayton  B.  Pierce, 
and  having  examined  all  the  records  on  file  in 
said  cause,  and  being  otherwise  well  and  suffi- 
ciently advised  in  the  premises,  finds  the  fol- 
lowb«  facts: 

"(1)  That  the  dalnumt  herein  was  In  the  em- 
ployment of  the  Ifissonri  Valley  Bridge  Com- 
pany, and  was  engaged  In  a  hasardoua  occu- 
pation within  the  meaning  of  the  statute,  and 
that  while  in  the  employment  of  said  respond- 
ent, and  in  the  course  of  his  employment,  the 
claimant  received  an  accidental  injury  on  tbe 
12th  day  of  Julr,  1920. 

"(2)  That  as  a  result  of  said  accident  the 
claimant  suffered  tbe  loss  of  the  hearing  in  Us 
left  ear. 

"(3)  That  the  respondent  had  proper  notice 
of  said  acddent,  and  the  employee  filed  hia  daim 
for  compensation  with  the  commission  within 
tbe  statutory  period. 

"(4)  Tnat  the  dalmant's  average  wage  at 
the  time  of  his  injury  was  (6.50  per  day. 

"The  commission  is  therefore  of  the  opinion 
that  by  reason  of  the  aforesaid  fact  the  claim- 
ant is  entitled  under  the  law  to  compensation 
of  $1,600  for  total  loss  of  hearing  in  his  left 
ear. 

"It  Is  therefore  ordered  that  within  10  days 
from  tbis  date  the  Hlssoari  VaQey  Bridge  Com- 
pany, or  tbe  Assodated  E]mpl<vers'  Reciprocal, 
pay  to  the  claimant  the  sum  of  fl,BOO  in  full 
and  final  settlement,  and  also  pay  aU  medical 
expense  inddent  to  said  hijury." 

Tte  petitioner's  assignments  ct  error  are: 

**(1)  That  said  award  is*  contrary  to  law. 

"(2)  That  said  award  Is  contrary  to  the  evi- 
dence introduced  at  tbe  hearing. 

"(3)  That  said  award  is  not  supported  by  any 
legal  eridenee  whatever. 


"(4)  That  sidd  award  Is  contrary  to  taw  and 
contrary  to  tbe  evidence. 

"(S)  That  the  injuria  complained  of  and 
disability  complained  of  did  not  arise  in  tbe 
course  of  employment  as  required  by  the  Work- 
men's Compensation  Act,  and  therefore  tho 
decision  and  award  is  contrary  to  law. 

"(6)  That  the  commiaeion  erred  as  a  matter 
of  law  in  making  said  award,  because  there 
was  absolutely  no  evidence  before  said  com- 
mission sustaiidng  tbe  claim  that  said  injuries 
complained  of  were  received  by  tiie  said  Cook 
arising  out  of  and  In  the  courae  of  his  em- 
ployment, and  therefore  the  award  is  contrary 
to  law  and  is  contrary  to  tbe  evidence. 

**(?}  Because  said  commission  erred  as  a 
matter  of  law  making  said' award,  because  there 
was  no  evidence  that  said  injury  was  an  acd* 
dental  injury. 

"(8)  liiat  said  commission  erred  in  its  con- 
struction of  tbe  Workmen's  Compensation  Law, 
and  in  finding  tiiat  the  loss  of  hearing  in  one 
ear  la  compensable  under  said  act" 

These  assignments  are  discussed  by  peti- 
tioner In  their  brief  under  three  subheads  or 

propositions,  which  are: 

(1)  'Tbe  daimant  (aHed  to  support  the  burden 
of  proof  tliat  be  received  the  personal  Injury  re- 
sulting from  an  acddent  arising  out  of  and  in 
course  of  hia  employment. 

(2)  Tbt  loss  of  hearing  In  one  ear  is  not 
compensable  mder  the  act. 

(3)  The  award  la  not  sostained  by  the  evi- 
dence. 

We  will  consider  the  first  and  third  of 
these  propositions  together. 

[1]  Counsel  for  respondents  devote  by  far 
tbe  greater  portion  of  their  brief  in  support 
of  their  first  pn^ositlon;  their  position  be- 
ing clearly  stated  In  thMr  rep^  brief  In  the 
following  language: 

"In  taking  each  of  these  positions  respondents 
have  fallen  Into  an  erroneous  conception,  both 
of  the  interpretation  of  the  brief  filed  by  peti- 
tioners and  of  the  facts  disdosed  by  the  record. 
On  reading  the  brief  filed,  it  is  dear  that  we 
have  endeavored  to  show  that  the  findings  of 
the  commission  are  on  the  same  basis  as  the 
verdict  of  a  jury  or  the  findings  of  a  court 
in  a  law  case.  We  then  endeavor  to  show  that 
under  such  rules  tbe  daimant  has  failed  to 
make  hia  caae.** 

In  this  contention  of  counsel  we  cannot 
agree,  and  it  is  a  sufficient  answer  to  say 
that  this  Is  not  tbe  first  time  that  counsel 
in  this  class  of  cases  have  assumed  the  po- 
sition of  counsel  in  the  instant  case,  and  that 
this  court  has  universally  and  steadfastiy 
refused  to  adopt  the  contention  made.  Sec- 
tion 10,  art  2,  c.  246,  Session  Laws  1915,  de- 
fines the  powers  of  the  State  Industrial  Com- 
mission, and  therein  it  is  dedared  that  tb& 
decision  at  tbe  commission  shall  be  final,  ex- 
cept as  provided  In  section  13  of  this  act  as 
to  questions  of  law. 

"Tbe  decision  of  the  Commission  shall  be  finat 
as  to  an  questions  ct  fact,  and,  except  as  pro- 
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vided  In  section  18  of  this  artide,  m  to  «aea- 
tloDs  of  law.** 

In  the  cuse  of  Raulerson  t.  State  Indas- 
trial  Commission  of  Oklahoma  et  al.,  76  Okl. 
8.  188  Pac.  880,  the  court,  In  the  flrat  para- 
graph of  the  syllabus,  said : 

"In  a  suit  instituted  in  this  court  to  review 
an  award  of  the  State  Industrial  Commission, 
the  suit  must  be  to  review  an  error  of  law,  and 
not  an  error  of  fact.  Their  decision  an  to  all 
matters  of  fact  is  final." 

The  court  In  that  case  dted  with  approval 
the  case  of  Board  of  Commissioners  r.  Barr 
(Okl.  Sup.)  173  Pac.  206. 

In  the  case  of  Choctaw  Portland  Cem^t 
Co.  T.  Short  Lamb,  79  Okl.  109,  189  Pac.  760, 
In  the  second  paragraph  of  the  syllabus,  this 
court  said : 

"The  decision  of  the  commission  is  final  as 
to  all  questions  of  fact,  and  this  court  is  not 
authorized  to  weigh  the  evidence  upon  which 
•nj  finding  of  fact  is  based." 

In  that  case  it  was  contended  that  ttie  find- 
ing of  a  court  or  jury  tiiat  was  without  snp- 
port  in  the  evidence  presented  a  question  of 
law,  and  not  of  fact,  and  in  disposing  of  the 
contention  thla  court,  In,  the  body  of  the 
opinion,  said : 

"The  commission  found  that  there  has  been 
a  change  in  conditions,  and  the  act  provides 
that  the  decision  of  the  commission  shall  be 
final  as  to  all  questions  of  fact.  It  is  unueces- 
sary  for  ns  to  express  an  opinion  on  the  propo- 
sition of  law  advanced  by  counsel  that  a  finding 
of  a  court  or  jury,  which  Is  without  support  In 
the  evidence,  presents  a  question  of  law  rather 
than  of  fact,  for  there  is  some  evidence  in 
this  record  supporting  the  finding  of  the  com- 
mission thst  there  has  been  a  change  in  <-on- 
ditioQS,  and  this  court  is  not  aotliorized  to 
weigh  the  evidence  npoo  which  that  finding  Is 
based.** 

In  McAlester  Colliery  Co.  v.  State  Indus- 
trial ComrolEsion  et  al.  (No.  12471)  204  Pac. 
630.  opinion  filed  January  17,  1922,  not  yet 
[officially]  reported,  this  court  stated  as  fol- 
lows: 

"Under  section  10,  art.  2,  of  the  act,  this 
court  must  accept  the  facts  as  found  1^  the 
commission,  but  from  the  facts  thus  found  it 
may  draw  Its  own  independent  conduaions  of 
law.  It  cannot  weigh  the  evidence  to  ascer- 
tain whether  or  not  it  supports  the  facts  found 
by  the  commission.  The  finding  of  fact  by  the 
commission  is  bindli^  upon  tide  court  where 
there  ia  competent  evidence  to  support  it. 
Whether  the  fscts  found  constitute  a  cause 
of  recover;  is  a  question  of  law  to  be  decided 
by  this  court.  In  discussing  this  question,  the 
court.  In  the  case  of  Choctaw  Portland  Cement 
Co.  et  al.  v.  Lamb  et  al..  79  Okl.  109,  189  Pac. 
760,  in  an  opinion  by  Mrs.  Justice  Rainey,  said: 
*The  decision  of  the  State  Industrial  Commis- 
sion is  final  as  to  all  queatlMis  of  fact  and  this 
court  is  not  authorised  to  weigh  the  evidence 
upon  which  any  finding  of  fact  I«  baud.'  The 


same  rule  has  been  announced  in  Board  -  of 
Commissionera  of  Cleveland  County  r.  Barr  et 

al.,  173  Pac.  206." 

If  the  decisions  of  this  court  mean  any- 
thing, they  mean  that  the  Workmen's  Com- 
pensation Law  (chapter  246,  Session  Laws 
1915,  as  amended  by  chapter  14,  Session  Laws 
1919),  providing  for  the  compulsory  compen- 
sation of  Injured  employees  in  hazardous  in- 
dostrles,  placing  the  supervision  of  the  act 
under  a  commission  herein  created,  fixing  a 
schedule  of  awards,  and  providing  penalties 
for  the  violation  of  the  act,  is  a  valid  exer- 
cise of  the  power  of  the  Legislature  of  this 
state,  and  the  act  ia  In  dert^tlon  of  the 
common-law  rules  of  compensation  for  per- 
sonal injuries.  In  that  it  creates  a  tribunal 
to  hear  and  determine  the  facts  ccmstltuting 
the  claimant's  cause  of  actitm  for  compensa- 
tion for  Injuries  coming  within  the  provi- 
sions of  the  act,  making  the  Industrtal  Com- 
mission the  triers  of  the  facts  and  its  deter- 
mination thereof  final  and  condudvc^  from 
which  there  is  no  appeal  to  this  court  These 
acts,  like  all  odiers  in  derogation  of  the  com- 
mon law,  mast  be  liberally  construed.  Wick 
et  al.     Ounn  et  al.  (OU.  Sup.)  168  Pac.  KttT. 

4  A.  L.  B.  107;  Booth  &  FUnn  t.  Cook  et 
al.,  79  OU.  282, 193  Pac.  36;  Rev.  Laws  1910, 

5  2948. 

Tbe  findings  of  the  commission  in  the  In- 
stant case — (1)  that  the  claimant  hei^  was 
In  the  employment  the  HIssoarl  Talley 
Bridge  Company,  and  was  oigaged  in  a  ba»< 
ardous  occupotion  within  the  meaning  of  Uia 
atstute,  and  that  while  in  the  employment 
of  said  respondent,  and  In  the  course  of  his 
employment,  the  claimant  recelTed  an  acci- 
dental injury  on  the  12th  day  of  July,  1920; 
(2)  that  as  a  result  of  said  accident  the 
claimant  suflTered  the  loss  of  the  bearing  in 
his  left  ear — we  find,  from  an  examinatUm 
of  the  record,  are  baaed  upon  competent  evi- 
dence. Therefore  this  court  is  without  jn- 
rladlctlon  and  power  to  weigh  the  evidence, 
or  to  determine  the  preponderance  thereof. 

[2]  The  petitioners'  second  proposition 
"that  the  loss  of  hearing  In  one  ear  is  not 
compensable  under  the  act,"  will  next  be  con- 
sidered. Section  9,  e.  14,  Session  Laws,  1919, 
fixing  a  adiednle  of  injuries  and  the  com- 
pensation therefor,  and  that  the  compensa- 
tion fixed  shall  be  In  lien  of  all  other  com- 
pensation, etc.,  then  provides: 

"In  case  of  an  injury  resulting  in  the  loss  of 
hearing  *  *  *  compensation  shall  be  payable 
in  an  amount  to  be  determined  by  the  Commis- 
sion and  not  in  excess  of  three  thousand  dol- 
lars: Provided,  that  compensation  for  loss  of 
hearing  •  *  *  shall  not  be  in  addition  to  the 
other  compensation  provided  for  in  this  sec- 
tion, but  shall  be  taken  into  eonaideration  in 
fixing  the  compensation  otherwise  provided.** 

This  provision  ot  tbs  act  provides  for  com- 
pmsation  for  loss  of  hearing  la  an  amount 
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to  be  detmnlned  by  the  oommladtm,  but  not 
In  excess  ot  9&fiOfi.  TTsUke  the  sdiedide  <tf 
Injuries  proTided  in  the  act,  the  compensa- 
tkn  provided  for  the  loss  of  hearing  la  oat 
based  upon  the  wage  received  by  the  dalm- 
int  at  the  time  of  the  Injury,  but  the  amount 
ot  compensation  to  be  awarded  for  loes  of 
hearing  Is  to  be  determined'  by  the  commle- 
Ooa,  not  to  exceed  the  maxlmnm  amount  ct 
$3,000. 

In  the  instant  case  the  commission  i^edfl- 
cal^  found  that  as  a  result  ot  said  accident 
flie  chUmant  suffered  loss  ci  the  heaitog  in 
Us  left  ear.  It  seems  quite  ^ar  to  us  tliat 
On  loes  of  the  hearing  in  the  1^  ear  la  the 
loss  ot  hearing  as  inwvided  in  the  act,  and 
that  the  daimant  was  entitled  to  the  com- 
pensation ittovlded  f  w  in  Oie  act,  tbo  amount 
thereof  to  be  determined  by  the  cfmunis^on 
within  the  limitation  fixed  by  the  act  The 
commls^on  determined  tlie  amount  to  which 
the  daimant  was  entitled  to  be  $1,000.  In 
these  drcumstances^  we  do  not  think  that  the 
amount  as  found  by  the  commission  was  un- 
reasonable, or  that  the  commissloD  acted  ar- 
bitrarily in  fixing  the  award  in  that  sum. 

The  award  of  the  commladon  Is  afflnned. 

PITCBBOrOBD.  V.  G.  J.,  and  UILLEB,  BL- 
TING,  and  KENNAUBB,  jj^  coocnr. 


GOOD  V.  STATE.    (No.  A-3788.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  17.  1922.) 

(Byllahiu  hu  the  Court.) 

1.  Lareesy  «=>27-^Ba  whe  knowlagly  assists 
thief  Is  disposal  of  stolaa  proper^  held  guilty 
ef  larceny. 

One  who  Joins  with  a  thief  and  assists  in 
thi  asportation  and  disposal  of  stolen  property, 
Imowiag  at  the  time  he  does  so  that  the  other 
acting  with  him  la  in  the  act  of  carrying  away 
the  property  of  another,  is  equally  goil^  of  the 
larceny. 

2.  Crimtsal  law  «=>l  172(1)— Judgment  not  re- 
versed beoaase  of  miner  errors  In  Instrnctlona, 
where  defendant's  own  tastlmevy  Is  seflleleat 

fer  oonvlctlon. 

A  judgment  of  conviction  will  not  be  re- 
vereed,  because  of  minor  errors  in  the  court's 
Instructions,  where  npon  the  defendant's  own 
testimony  a  conviction  should  have  resulted. 

Appeal  from  District  Court,  Canadian 
County;  James  I.  Phelps,  Judge. 

John  Good  was  convicted  of  grand  larceny, 
snd  he  appeals.  AMrmed. 

A.  G.  Morrison,  of  £1  Reno,  for  phdntUt  In 
<Ror. 

George  F.  Short,  Atty.  Gten.,  and  C.  "W. 
King,  Asst.  Atty.  Qui.,  for  the  State. 


MATSQN,  J.  Tnu  is  «n  appeal  from  the 
district  court  ot  Canadian  county,  wherein 
John  Good  ma  convicted  of  the  crime  of 
grand  larceny  and  sentenced  to  serve  la 
term  of  18  months'  imprisonment  in  tlie 
state  penitentiary.  A  short  statement  of 
the  facts  follows: 

Waverly  Barrett,  a  farmer  living  about 
10  miles  east  ct  the  (dty  of  El  B«io,  Cana- 
dian county,  OU.,  was  the  owner  of  a  Stude* 
baker  automobile.  Be  kept  this  car  stored, 
when  not  in  us^  in  a  ^rage  cm  the  farm, 
and  the  car  was  equipped  with  five  32x4  au- 
tomobile casings.  Four  of  these  casings  were 
on  the  wheels,  these  were  Goodrich  casings. 
The  fifth,  a  new  AJax  casing,  was  fastened 
to  the  rear  and.  of  the  car  on  a  hold^.  In 
the  latter  part  of  Afay.  1910.  all  these  casings 
were  stolen  from  the  car  during  the  nlght- 
t^e.  Barrett  last  saw  the  casings  on  the 
car  about  6  o'clock  in  the  evening  and  when 
he  wmit  out  to  milk  very  early  the  next  mom- . 
Ing  he  noticed  the  casing  were  gtme.  It  had 
been  raining,  and  the  ground  was  damp  and 
mnddy.  Barrett  discovered  the  shoeprlnts  of 
two  men  leading  up  to  and  away  from  the 
garage,  and  tracked  these  men  over  to  tbe 
public  highway,  where  a  car  equipped  with 
tires  the  ttaa  used  <m  Fords  was  seen  to  have 
stood.  Barrett  and  some  of  his  neighbors 
followed  the  tracks  of  this  car  into  the  city 
of  El  Beno,  where  the  tracks  could  not  longer 
be  followed  because  of  the  paved  streets. 
The  loss  was  reported  to  the  police  of  EI 
Reno,  and  a  search  was  made  In  that  city  the 
next  morning  for  a  car  having  a  peculiar 
tread  tire  of  the  kind  that  made  the  track 
which  these  parties  had  traced.  This  de- 
fendant was  at  that  time  operating  a  taxlcab 
service  in  tbe  city  of  El  Reno.  The  car  op* 
erated  by  him  had  a  casing  exactly  like  the 
one  the  parties  had  followed. 

Some  time  later  two  of  the  casings  stoloi 
from  Barrett  were  found  on  an  automobile 
of  a  man  by  tbe  name  of  Jobe  In  tbe  city 
of  EI  Beno,  and  upon  Investigation  it  was 
learned  that  Jobe  had  bought  these  tires 
from  a  man  by  the  name  of  Griffith.  A  war- 
rant of  axrest  was  obtained  for  Griffith 
charging  him  with  receiving  stolen  prop- 
erty. Griffith  disappeared,  was  afterwards 
located  in  the  state  of  Kansas,  but  returned 
to  El  ISeno.  After  his  return.  John  Good 
and  a  boy  about  18  years  old  named  Dean 
Halbert  were  Jointly  charged  with  this  of- 
taae,  on  information  apparently  obtained 
from  Griffith,  as  Griffith  was  a  witness  for 
the  state  in  this  trial,  and  testified  that  he 
and  UUton  Bruns  had  obtained  these  cas- 
ings late  at  night  trom  Halbort  and  Good 
Ui  the  southeast  part  of  El  Beno,  that  Hal- 
bert and  Good  had  the  caslngB  in  Good's 
automobile,  that  th^  said  tb^  had  trouble 
with  tbe  enjdu^  and  had  telephoned  Into 
the  city  to  Bmns  to  come  out  and  get  tha 
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casings,  and  Bnms  bad  got  Griffith  to  go 
'  out  there  with  him.  Bnms  at  that  time  was 
operating  a  motion  picture  machine  In  one 
of  the  theaters  In  El  Beno,  and  part  of  these 
casings  were  taken  back  to  that  theater,  and 
the  others  of  them  were  taken  by  Griffith 
for  nse  on  an  automobile  that  he  owned,  but 
when  the  casings  would  not  fit  his  car  he 
sold  them  to  3obe,  and  In  that  way  the  cas- 
ings were  traced  bade  to  the  posaesalfm  at 
Halbert  and  Good. 

Good  admits  that  Griffith  and  Bruns  got 
the  casings  from  his  car  at  the  place  and 
time  testified  to  by  Griffith,  but  he  says  that 
he  was  employed  by  Halbert  in  bis  capacity 
as  a  taxi  driver  to  make  a  trip  into  the  coun- 
try; tliat  he  (Good)  had  no  knowledge  of 
what  Halbert  intended  to  do;  that  they  left 
El  Reno  about  8:30  one  evening,  and  drove 
out  east,  of  town  quite  a  distance,  when  Hal- 
bert told  him  to  stop;  that  Halbert  got  out 
of  the  car  and  commenced  to  load  these  .cas- 
ings Into  the  car  from  a  patch  of  weeds 
which  was  located  at  the  side  of  the  road; 
that  he  never  asked  Halbert  anything  about 
the  casings,  but  at  his  request  hauled  him 
iHick  to  Bl  Reno,  but  that  when  they  got  to  the 
southeast  part  of  town  the  engine  stopped, 
and  Halbert  went  and  called  Bmns  and  Grif- 
fith out  there;  that  Bmns  and  Griffith  came 
out  there  and  took  the  casings;  that  he 
never  bad  anything  to  do  with  the  larceny 
of  the  casings,  and  never  received  any  of 
the  mon^  daived  tiom  their  sale;  that  be. 
merely  accepted,  as  a  taxi  driver,  the  usual 
compenBstion  for  makbig  a  trip  of  tbts  kind; 
that,  altbongh  be  knew  all  about  tbe  fact 
that  Griffith  and  Bruns  bail  recetred  these 
casings  from  Halbert,  he  never  told  any  of 
the  officers  anything  about  It;  Otat  his  rea- 
son for  not  telling  anything  about  it  was 
that  he  thought  it  would  hurt  his  business. 
There  are  other  minor  facts  and  circum- 
stances which  are  unnecessary  to  relate. 

[1]  It  is  contended  that  this  evidence  la 
insufficient  to  sustain  conviction.  According 
to  the  testimony  at  the  state's  witnesses  two 
parties  stole  these  casings.  The  defendant 
admits  that  he  and  Halbert  went  out  there 
and  got  them.  Defendant  would  have  the 
jury  believe  that  they  had  already  been 
taken  and  hid  in  a  patch  of  weeds  before 
they  went  out  there,  but  defendant's  story 
does  not  appear  to  be  credible.  Even  under 
his  own  statement  it  must  have  been  ap- , 
parent  to  him  that  Halbert  was  committing 
a  crimp :  that,  when  he  loaded  these  casings 
Into  the  defendant's  car,  he  was  stealing 
them.  All  the  surrounding  circumstances 
were  of  such  a  suspldouB  character  that  the 
defendant  must  have  known  that  Halbert 
was  in  the  act  of  stealing  these  casings. 
Knowing  that  fact,  he  assisted  htm  in  the 
asportation  of  them.  We  believe  the  Jury 
was  Jnatifled  In  returning  a  vwdlct  of  guilty 


upon  the  defendant's  own  testim«iy.  One 
who  joins  with  a  thief  and  assists  in  the  as- 
portation and  di^msal  of  stolen  property, 
knowing  at  the  time  he  does  so  that  the  other 
acting  with  him  Is  in  the  act  of  carrying 
away  the  property  of  another  is  equally 
guilty  of  the  larceny.  Brown  v.  State,  7  OkL 
Or.  678,  126  Pac.  268.  Geo.  Reed  v.  State 
(No.  A.-«7fil>i  210  Par.  311.  decided  February 
25,  1922,  not  yet  [officially]  reported. 

It  is  also  contended  that  the  trial  court 
failed  to  instruct  the  Jury  fully  on  the  in- 
gredients of  the  crime  of  grand  larceny.  An 
examlnatlott  of  the  Instructions  givai  leads 
us  to  conclude  that  the  charge  was  sufficient, 
especially  as  counsel  for  the  defendant  re- 
quested no  further  Instruction  or  instructions 
ranbradng  the  emstttooit  clemeDti  of  the 
crime. 

[2]  It  Is  also  contended  that  the  trial  court 
erred  in  refusing  to  .give  the  defendant's 
requested  instruction  on  circumstantial  evi- 
dence. The  trial  court  gave  an  instmctian 
on  circumstantial  evidence  which  was  a 
modlflcatlon  of  the  Instruction  requested.  A. 
judgment  of  conviction  will  not  be  reversed 
because  of  minor  OTOrs  in  the  court's  in- 
structions, where,  upon  the  d^endant's  own 
testimony,  a  convletion  dionld  have  resulted. 

The  judgment  la  affirnted. 

DOTI^  P.  7.,  and  BBSSBT,  7^  concnr. 


MaMASTERS  v.  STATE.  (Na.  S747.) 

(Criminal  Court  of  Appeals  of  OUahona. 
Jnns  18. 1022.) 

(Bv^hut  fitf  the  Oonrt) 

1.  CsastttstlMal  law  ^8l-*Reflalatl*a  er 
td^preulos  ut  practice  or  profssalos  of  eea- 
musieating  with  departed  splrlto  tlirMali  a 
"metfbMii"  while  In  a  state  ef  trasee  h  wtthla 
state's  polloe  power. 

The  regulation  or  suppression  of  the  art. 
practice,  or  profession  of  communicating  with 
departed  spirita  by  a  person  known  as  a  "me- 
dium" while  In  a  state  of  trance,  wbo  imparts 
such  commanlcations  for  hire,  whether  it  b« 
done  pursuant  to  a  system  of  pbUosopby,  re- 
ligion, legerdemain,  or  metaphyideal  sdeuee,  la 
wi^fn  the  police  power  of  tiie  state. 

2.  CoBstltutional  law  ^zs^sV- The  praotloo  of 
communicatina  with  departed  spirits.  If  a  part 
of  an  established  rellBloi,  h  set  witfcia  the 
purview  of  federal  aad  state  Ceestltatioas 
relating  te  free  sxereise  ef  rellglee. 

Assnmiug  that  the  practice  of  commimicat- 
ing  with  departed  sfdriu  Is  a  part  of  en  eatab- 
lished  religion,  such  praetfee,  If  Inimkal  to  the 
good  order  and  general  welfare  of  the  commu- 
nity or  In  conflict  with  the  general  penal  laws, 
is  not  within  the  purview  of  the  provMons  ttt 
the  federal  and  state  OtmatttationB,  relattac 
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to  the  estabUilmait  of  rell^on  or  the  free 
exercise  thereof. 

3.  Disorderly  ooidwt  «sb^U  a  proseoiitloa 
for  fortoM  telling  whether  the  practice  of 
Bplrttaallttio  ooMnailccUon  should  he  olas 
slfled  as  relltloa*  hrid  eot  aseortalaahlo. 

Whether  the  practice  of  spiiitnalistie  com- 
munications should  be  classified  as  religions  or 
philosophical,  or  is  a  kind  of  specolatiTe  psychic 
phenomenon  or  exercise,  cannot  be  cmdurirely 
ascertained  from  this  record. 

4.  CeMtitatlonal  law  «=384— While  statates 
■ay  not  ■■terfere  wHh  .religion  hellefs,  they 
mty  with  praofloea. 

Laws  are  made  for  the  goTemment  of  ac- 
tions, and,  while  they  cannot  interfere  with 
mere  relicious  beliefs,  they  may  with  practices. 

(Additional  SvIIo&M  hy  ffditorial  Staff.) 

5.  Disorderly  oondnot  4=»l— In  proseoutloa  for 
fortnne  telllns  defended  as  a  religious  exer- 
cise; "religion"  defined. 

In  a  prosecution  for  fortune  telling  through 
alleged  communication  with  departed  spirits, 
"reli^on"  has  reference  to  man's  relation  to 
Dirinity,  to  reverence,  worship,  obedience,  and 
sobmission  to  mandates  and  precepts  of  super- 
natural or  anperior  beings,  and  In  ita  broadest 
sense  to  indude  all  forma  of  belief  In  the  ex- 
istence of  superior  beings  exercising  power 
over  fanman  beings  by  ToUtion,  imposing  rules 
of  conduct,  with  future  rdrards  and  ponish- 
mrats  (citing  Words  and  Phrases,  8ec<Hid  Se- 
ries, Beligiou). 

'  Ameal  fnnu  County  Court,  OUalwiua 
County ;  W.  B.  Taylor,  Judge. 

Mrs.  L.  D.  HcUastera  vaa  conTlct^  of 
fortune  telling,  and  she  anpea^  Affirmed. 

Gustave  A.  E^lxon.  of  MJaboma  City,  for 
plain  tiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  a  Hall, 
Aest  Atty.  Gen.,  for  the  State. 

BESSBY,  J.  This  action  Is-an  outgrowth 
of  an  alleged  spiritualistic  ''reading"  by  a 
'inedlum"  la  a  state  of  trance,  purporting  to 
convey  a  message  to  one  Bessie  Jones  from 
the  s^rit  of  Minnehaha,  a  legendary  Indian 
girl  aa  found  In  Longfellow's  poem  Hiawatha. 
Bessie  Jones,  an  attach^  of  the  county  attor- 
ney's office,  for  the  purpose  of  laying  a  foun- 
dation for  this  prosecution,  went  to  the  real- 
-dence  of  the  medium,  Mrs.  KfcMasters,  In 
Oklaluana  City,  and  there  solicited  the  read- 
ing, which  was  given  In  consideration  of  the 
payment  of  $1.  The  medium,  after  going 
into  a  trance,  got  Into  communication  with 
the  departed  si^t  of  Minnehaha,  and  ccm- 
teyed  to  Miss  Jones  a  message,  part  at  wht<A 
was  as  follows: 

What  did  abe  aay?  A.  That  I  wasn't 
working  at  ^  preamt  time,  hut  that  I  wu 
goinc  to  have  a  Job  offered  me  right  away,  a 
good  Job,  mod  that  I  would  take  it]  and  then 


And  she  said  I  was  going  to  meet  «  blond  fellow 
-~B  blond-headed  fellow— and  alsn  a  black- 
headed  fellow,  and  that  this  blond-headed  fel- 
low would  come  between  me  and  the  blatA- 
headed  fellow,  and  that  I  was  going  to  marry  a 
wealthy  man— 

"Q.  Did  she  make  any  charge  for  that  infor- 
mation? A.  Tea,  sir;  she  did. 

"Q.  State  what  else  she  did  when  you  got 
ready  to  leave.  A.  When  I  got  ready  to  leave 
she  gave  me  six  cslling  cards. 

"Q.  Did  she  ask  you  to  do  anything  with 
them?  A.  No,  sir.  She  gave  me  six  calling 
cards  and  asked  or  said  for  me  to  give  them 
to  my  friends.** 

The  statute  under  which  tUa  prosecuti<m 
was  brought  (section  1,  chapter  59,  Session 
Laws  of  1915)  Is  as  follows: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons, pretending  or  professing  to  tell  fortunes 
by  the  use  of  any  subtle  craft,  means  or  device 
whatsoever,  either  by  palmistry,  dairvoyancy 
or  otherwise,  plying  bis  or  her  trade*  art 
profeasion  within  the  atate  of  OUaboma,  to 
make  any  charge  therefor  either  directly  or  in- 
directly, or  to  receive  any  gift,  donatiim  or  sub- 
scription by  any  means  whatsoem  for  the 
same." 

For  a  violation  of  this  statute  a  minimum 
penalty  Is  provided  of  a  fine  In  any  sum  not 
less  than  $50  and  imprisonmoit  for  not  less 
than  80  days.  In  this  case  the  defendant  was 
given  the  minimum  punlshmoit 

It  is  earnestly  contended  by  defendant's 
attorney,  In  an  exhaustive  and  well-written 
brief,  that  this  8«itence  should  be  set  aside 
on  the  constitutional  ground  that  her  arrest 
and  conviction  were  unlawful,  as  an  Interfer- 
ence with  the  free  exerdse  of  her  rellglouB 
beliefs  and  practices ;  that  for  a  number  of 
years  she  had  been  a  member  of  the  Naticwal 
Spiritualist  Assodatlon,  incorporated  under 
the  laws  of  the  state  of  Oklahoma,  and  that 
she  was  regularly  licensed  to  give  spiritual 
advice  to  others;  that  many  of  the  tenets* 
bell^  and  practices  of  this  cult  are  religions 
in  thdr  nature,  Including  the  practice  of 
communicating  with  de{>arted  spirits. 

The  declarations  and  prindples,  as  con- 
tained In  the  constitution  and  l^-lawa  of  this 
association,  are  as  follows: 

(1)  A  belief  in  Infinite  intelligence. 

(2)  That  the  various  manifestations  of  na- 
ture's laws,  physical  or  spiritual,  are  the  ex- 
pression of  this  Infinite  intelUgence. 

(3)  That  a  correct  understanding  of  na- 
ture's laws  and  living  In  harmony  tberewmi 
is  enjoined  upon  its  members. 

(4)  A  belief  in  the  continuity  and  Indirldu- 
ality  of  existence  after  death  and  the  possi- 
bility of  communication  with  departed 

Its. 

(6)  A  beUef  in  the  Oolden  Rule. 
(CQ  That  each  Individual's  happineia  and 
moral  reqponsiblll^  la  dependent  upon  obedl- 


sbe  said  I  was  going  to  take  a  trip  right  away,  i  ence  to  nature's  peydiSc  laws. 
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(7)  That  tbe  privily  of  reformation  Is 
continuous  here,  aa  well  as  in  the  hereafter. 

Other  excerpts  from  the  constttutlon  are 
aa  follows: 

"The  objects  of  said  aBsoeiation  shall  be  the 
organization  of  the  various  splritoal  societies 
of  the  United  States  into  one  general  associa- 
tion for  promoting  mutual  aid  and  co-operation 
in  the  benevolent,  charitable,  educational,  lit- 
erai7,  musical,  scientific,  religioua  and  mis- 
sionary purposes  and  enterprises  germane  to 
the  phenomena,  science,  philosophy,  and  religion 
of  SpirituaUsra." 

"We  recognize  mediumship  aa  the  founda- 
tion of  Spiritualism,  as  giving  proofs  of  the 
continnity  of  life  after  so-called  death,  as  fur- 
nishing advice  and  spiritual  instruction  for  our 
guidance,  moral  development  and  physical  well- 
being;  and  that,  to  insure  the  best  results,  our 
mediums  need  protection  and  encouragement, 
and,  in  cases  of  indigence,  finandal  aid;  there- 
fore, special  funds  should  be  set  aside  for  such 
purpose,  under  the  saperTision  of  tbe  board  of 
trustees.** 

"Tbe  ministry  of  Spiritualism  shall  consist  of 
tiiree  dasses,  to  wit:  Pastors,  Ucentiatei  and 
associate  ministers." 

Ever  Bince  the  dawn  of  history  there  have 
been  those  who  have  believed  In  the  influence 
of  good  and  evil  spirits.  The  devil  himself 
was  a  fallen  angel,  cast  out  of  heaven.  If. 
then,  both  good  and  evil  spirits  commtmicate 
with  men,  the  character  of  the  spirit  mes- 
sages will  neccBBarily  vary  accordingly.  Wo- 
men desiring  information  concerning  their 
amours  should  consult  the  spirit  of  Ruth,  of 
I>eiilali,  or  of  Cleopatra;  men  might  well 
inquire  of  the  spirit  of  King  Solomon,  of 
Henry  tbe  Bightb,  ,or  of  Aaron  Burr. 

The  writings  of  Dante,  of  Shakespeare  and 
of  Milton,  as  well  as  of  the  modem  poets, 
abound  with  examples  of  tbe  belief  In  si^rlts. 

*'A«rlal  spirits,  bj  great  Jove  flesigned 
To  be  on  earth  the  guardians  of  mankind; 
InvlslblQ  to  mortal  efes  ttaey  go, 
And  make  our  actions  good  or  bad  below. 
Thar  can  reward  with  glory  or  with  goW- 
A  power  tbv  by  divine  pemlsslon  bold." 

— Realod. 

spirits  perverse,  with  easy  Intercourse, 
Pass  to  and  fro  to  tempt  or  punlsb  mortals." 

—Milton. 

Since  both  the  federal  and  state  Oonsti- 
tutions  forbid  the  abrld^ng  of  the  freedom 
of  conscience  and  religious  liberty,  we  are 
confronted  with  the  question  whether,  as  a 
matter  of  law,  the  beliefs  and  practices  of 
Spiritualism,  as  shown  by  this  record,  con- 
stitute ft  religion  within  the  meaning  of  the 
federal  and  state  Constitutions ;  and  whetb- 
OT,  If  it  is  a  religion,  the  practice  of  commu- 
nicating with  departed  spirits  through  a  spir- 
itualist medium  is  within  the  purview  and 
protection  of  tbe  Constitution. 

[i]  It  bas  been  held  that  "religion"  has 
reference  to  man's  relation  to  Divinity ;  to 
reverence,  worship,  obedience,  and  submis* 
slon  to  the  mandates  and  precepts  oi  super- 
natural <a  soperlor  b^nga.  In  Its  broadest 


sense  It  includes  all  forms  of  belief  In  the 
existence  of  superior  beings,  exercising  power 
over  human  beings  by  volition,  Imposing 
rules  of  conduct  with  future  rewards  and 
punishments.  Davis  v.  Beason.  133  U.  S.  333. 
10  Sup.  Ct.  299,  33  L.  Ed.  637  ;  4  Words  and 
Phrases,  Second  Series,  p.  253;  People  v. 
Board  of  EducaUon.  245  111.  334,  92  N.  E. 
251,  29  L.  R.  A.  (N.  S.)  442,  19  Ann.  Cas.  220; 
State  V.  Amana  Society,  132  Iowa,  304,  109 
N.  W.  894,  a  U  R.  A.  (N.  S.)  909,  11  Ann. 
Cas.  231. 

[81  Applying  these  definitions  and  authori- 
ties to  the  facts  shown  by  this  record,  we  ad- 
mit our  inability  to  decide  conclusively  wheth- 
er this  is  a  religion,  or  whether  it  is  a  mere 
philosophy  or  a  system  of  metaphysical  spec- 
ulation. We  are  inclined  to  lean  toward  the 
latter  view,  but  we  have  not  been  sufficiently 
advised  to  decide  that  point.  We  do  affirm 
that  this  record  tends  to  show  that,  whether 
religious  In  its  nature  or  Dot,  It  Is  a  systOD 
of  speculative  pbllos<9hy,  attended  with  su- 
perstitious credulity  and  in  the  instant  case 
tinfred  with  hypocrisy.  This  assodatlcm  pre- 
scribes no  confession  <MF  religiouB  ftiltb;  no 
rules  of  conduct,  directing  what  Its  members 
shall  do  or  refrain  from  dolus,  exc^t  as  be- 
fore stated.  Its  prindples  (riE  philantbmiiiy 
and  its  belief  in  the  Golden  Bnle  would  ap- 
ply to  the  MaaiMile  Order,  the  EOks.  the 
Rotary  Oub,  or  the  Voj  Scouts,  and  like  or- 
ganlzatlims,  none  of  wUdi  are  considered  le- 
ligloua  organlBatlons. 

[21  But,  assuming  Uiat  it  is  a  rdigion, 
Ilglous  liber^  does  not  include  the  right  to 
Introduce  and  carry  out  every  scbeme  or  pur- 
pose which  penooa  see  lit  to  dalm  aa  a  part 
of  their  r^gious  system.  No  one  can  streteh 
bis  liberty  so  as  to  interfere  with  that  ct 
bis  n^hboTt  or  violate  police  relations 
or  tbe  penal  laws  of  tbe  land,  enacted  for  tlw 
good  order  and  general  welfare  of  all  tbe  peo- 
Irte.  liberty  founded  by  tbe  fathers  mis  not 
license  unresfrained  by  law.  Owens  t.  State, 
6  Okl.  Or.  110.  Ue  Pac  346,  86  Ll  R.  A.  <N. 
S.)  633,  Ann.  Cas.  1013B,  1218:  Davis  v.  Bea- 
son, supra;  Frazee  Case,  63  Midi.  S96,  SO 
N.  W.  72,  6  Am.  St  Rep.  310;  Murphy  t. 
Ramsey,  114  TT.  S.  IS,  6  Sup.  Ct.  747.  2ft  Ii. 
Ed.  47;  State  v.  Neltzcl,  60  Wash.  667,  125 
Pac.  939,  43  L.  B.  A.  (N.  S.)  203,  Ann.  Cas. 
1914A,  899. 

In  the  Davis  Case  Mr.  Justice  Field,  quot- 
ing Mr.  Justice  Walte  in  an  earlier  case 
(Reynolds  v.  U.  S.,  98  TJ.  B.  146,  25  -U  E^d. 
244),  said: 

"There  hate  been  sects  whidi  denied  as  a 
part  of.  their  religious  tenets  that  there  should 
be  any  marriage  tie,  and  advocated  promiscaoos 
intercourse  of  the  sexes  as  prompted  by  the 
passions  of  their  members.  •  *  •  Jmwu 
are  made  for  tbe  government  of  actions,  and 
while  tfaey  cannot  Interfere  with  mere  rel^aas 
beliefs,  •  *  •  they  may  with  praetieea 
Suppose  «ne  beUeved  that  hnman  saoificca 
were  a  ascesaaiy  part  el  xeligious  worship. 
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would  It  be  seriously  contended  that  the  civil 
gorernment  under  whldi  he  Itved  conld  not  in- 
terfere  to  prevent  a  sacrifice?  Or,  if  a  wife 
religioosly  believed  it  was  her  daty  to  bum 
heraelf  upon  the  funeral  pile  of  her  dead  hus- 
band, would  it  be  beyond  the  power  of  the  civil 
government  to  prevent  her  carrying  her  belief 
Into  practice?  So  here,  as  a  law  of  the  orgaoi- 
xation  of  society  under  the  exclusive  dominion 
of  the  United  States,  it  ia  provided  that  plural 
marriaffea  shall  not  be  allowed.  Oan  a  man  ex- 
cuse his  practices  to  the  contrary  because  of 
his  religious  belief?  To  permit  this  would  be 
to  make  the  professed  doctrinea  of  religious  be< 
lief  superior  to  the  law  of  the  land,  and  in  ef- 
fect to  permit  every  citizen  to  become  a  law 
unto  himself.  Government  could  exist  only  In 
name  under  aucb  drcumstances." 

[1.4]  Even  It  the  purposeB  ot  tills  organi- 
sation are  rell^ons  In  their  nature,  it  is  dif- 
ficult to  see  bow  the  practice  of  giving  "read- 
ings" or  telling  fortunes  concerning  tbe  mat- 
ing inclinations  of  men  and  women  could  be 
religious.  In  an?  sense.  This  medium,  while 
in  a  trance  and  assuming  to  speak  for  Mln- 
Debaha,  told  Bessie  Jones,  whom  she  sup- 
posed to  be  a  lovelorn  gtrl,  that  she  would 
soon  meet  an  attractive  blond  boy,  and  that 
later  a  brunette  would  supplant  him  in  her 
affections ;  that  she  would  soon  go  on  a  long 
Journey;  that  she  would  eventually  marry 
a  man  of  wealth,  etc.  AU  of  which  sounds 
voy  seculaK  to  this  court.  It  seems  very 
like  a  Gypsy  fortune  teller,  or  the  reading  of 
the  palm  by  some  wrinkled  old  hag,  or  the 
iDterpretations  of  a  crystal  gazer  in  a  freak 
side  show.  Doubtless  it  was  this  species  of 
hypocrisy  and  legerdemain  that  this  statute 
was  intended  to  suppress.  An  innocent  prac- 
tice or  entertainment,,  whether  of  a  religious 
nature  or  not,  may  be  regulated  or  suppress- 
ed where  the  tendencies  and  temptations  to 
per\-ert  It  into  evil  channels  is  manifest,  and 
where  the  evil  is  likely  to  oyerbalance  the 
good.  Fantastic  philosophers  and  religious 
zealots,  like  other  people,  must  conform  to 
wholesome  police  regulations.  6  R.  C.  L> 
Cbnstitutional  Lew.  g  237. 

On  the  other  hand,  there  have  been  and 
now  are  many  persons  of  extraordinarily 
high  mentality  and  InteUigence  who  lmpU<A^ 
ly  believe  that  communication  can  be  bad 
with  departed  spirits  through.  A  spiritualist 
medium.  One  of  the  most  prominent  adher- 
mi»  ot  this  faith,  A.  Gonan  Doyle  (who  should 
not  be  confused  with  Thomas  H.  Do7l^  pre- 
riding  Judge  of  this  court)  clalma  that  de- 
parted souls  are  enveloped  with  a  kind  of  ex- 
ternal body,  capable  of  being  ndiotogn^Aied, 
and  that  such  photographs  are  in  existence; 
also,  that  he  has  tbe  iriiyslcal  writing  of  a 
letter  written  by  a  spirit  friend.  Maybe  so 
— like  Bessie,  the  stool  pigeon,  we  are 
somewhat  skeptical. 

It  Is  not  for  this  court,  however,  to  judge  of 
the  merits  or  demerits  of  philosophies,  cults, 
or  religions;  we  are  ra^pected  to  decide  the 


law  so  far  as  It  relates  to  the  concrete  facts 
shown  in  this  record.  The  legendary  Minne- 
haha never  existed  In  the  flesh;  hence  a 
continuity  of  her  spirit  cannot  exist  in  the 
spirit  world.  Unlike  Conan  Doyle,  this  medi- 
um produced  no  photograph  of  the  spirit  of 
Minnehaha.  Her  Identity  was  not  establish- 
ed. Some  unknown,  playful  spirit  may  have 
deceived  the  medium,  or  she  may  have  in- 
tended to  deceive  her  cUmt  Bessie.  Hia- 
watha and  Minnehaha  were  creatures  of  the 
imagination  of  the  poet  Lom^^low.  It  la  a 
pret^,  &sclnating  love  poem,  wltb  a  natu- 
ral ai^enl  to  girls  who  loi^  tor  romance  in 
lore.   For  example; 

"Ab  unto  tbe  bow  the  cord  la. 
So  unto  tbe  man  is  woman. 
Tbougb  aba  bends  blm,  abe  obeys  btm, 
Tbougb  sbe  draws  lilm,  yet  ahe  tollow»> 
Useless  «acb  wltbont  the  otbar. 
Thus  the  routhfu]  Hlswatba, 
Said  wltlilQ  himself  and  pondered. 
Much  perplexed  br  various  feellags| 
Ltstlesa,  longing,  hoping,  tearing, 
Dreamlag  still  ot  Mionebaha, 
Ot  the  lovely  Laughing  Water 
In  the  land  of  the  Dakotas." 

If  sure  of  her  identity,  it  would  be  weH 
worth  a  dollar  of  any  girl's  money  to  have 
the  benefit  of  the  advice  of  the  sparkling, 
tomantic  spirit  of  Minnehaha. 

But  the  unrestrained  practice  of  this  art, 
or  whatever  It  may  be,  is  susceptible  of  abuse 
within  the  power  of  the  legislature  to  sup- 
press. Its  mandates,  within  constitutional 
limitations,  bind  this  court.  Appeals  to'  the 
spirit  world  might  avail  before  the  case 
readies  us,  but  here  we  have  no  Jurisdiction 
over  any  spirits  except  those  banned  by  the 
prohibitory  law,  such  as  "Bourbon,"  "Moun- 
tain Dew,"  "Forked  lightning,"  and  like  dis- 
tillates—like those  in  the  spirit  world,  some 
good  and  some  bad. 

The  only  practical  appeal  remaining  is  an 
appeal  to  tbe  Governor  for  executive  clemen- 
cy. Since  no  one  was  Injured,  we  feel  that 
executive  clemency  would  be  proper,  at  least 
to  tbe  exteht  of  setting  aside  the  Jail  sentence. 
The  sentence  imposed  was  the  minimum  pro- 
vided by  law,  BO  that  this  court,  on  affirm- 
ance Is  powerless  to  modify  It.  This  case, 
on  tbe  law  and  tbe  facts,  should  be  affirmed ; 
4nd  it  is  so  ordered. 

DOYLa,  P.  J.,  and  MATSON,  concur. 

UATSON,  J.  (concurring.  While  A.  Co- 
nan  Doyle  sbould  .not  be  ctmfused  "with 
Thomas  H.  Doyle,  pre^dlng  Judge  of  this 
court,"  neither  should  Bessie,  the  medium's 
patron,  be  confused  with  EL  S.  Bessey,  As- 
so(Hate  Judge  of  this  court  and  writer  xit  the 
opinion.  I  am  reliably  Informed  that  there  is 
no  relationship  elttier  by  affinity  or  consan- 
guinity between  either  of  the  Defies  or  ^- 
ther  of  tbe  Besseys. 

Verily,  the  spirit  of  regulation  is  abroad 
in  tbe  land.    For  aomo  time  most  ot  tbst 
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states  have  been  regulattnc  the  medium* 
of  OHnmunicatiott  between  buman  beings  such 
as  the  t^epbone  and  telegrapb.  Now  this 
state  proposes  to  regulate  tbe  mediums  of 
communication  with  the  spirit  world..  The 
maxim  is,  sic  ad  astra.  Certainly,  further 
than  this  we  cannot  go. 

Again,  is  the  statute  In  question  merely 
regulatory  or  Is  it  prohibitory?  Any  ei- 
saloon  ke^r  can  explain  tbe  difference  be- 
tween regulation  and  prohibition.  Can  the 
state  constitutionally  prohibit  communica- 
tion with  the  spirit  world,  with  which,  so  far 
aa  I  am  adTlsml,  we  are  at  peace?  If  It  can- 
not, can  It,  under  the  Fourteenth  Amend- 
ment, deny  the  mediums  of  such  communica- 
tion a  reasonable  compensation  for  tbe  serr- 
ices  rendered?  These  queries  appear  to  me  to 
be  pertinent  In  the  Instant  case. 

However,  assuming  that  the  statute  In 
question  is  not  in  contravention  of  the  com- 
merce clause  of  the  federal  Oonstltution,  and 
that  the  state  has  power  to  regulate,  I  con- 
cur, because  the  medium  In  question  had  nev- 
er filed  her  schedule  of  rates  with  the  State 
Onporatlon  CommUslon. 


POWELL  V.  STATE.    <No.  A-d740.) 

Criminal  Court  of  Appeals  of  Oklahoma. 
June  19,  1822.) 

fSi/ttabu9  hv  ths  Oourt) 
f.  Information  held  tuflldent. 

Information  examined,  and  Md  saffldent  to 
diarge  the  crime  of  receiving  stolen  property. 

2.  laiMneit  -  aid  lifomallOH  «=»I22(I)  — 
CoHty  attorsey  may  file  Information  charg- 
lif  orlme  aooordlng  to  facts  la  evidenoe  at 
yrellmlHry  examination,  where  not  waived. 

Where  preliminary  examination  Is  not  waiv- 
ed and  evidence  is  taken,  tbe  county  attorney 
is  authorized  to  file  an  information  In  tbe  trial 
court  diar^Df  the  crime  according  to  Oie  facts 
in  evidence  at  flie  preliminary  examinati<m. 

3.  Criminal  law  «=3»5IO— Evidenoe  held  intoffl- 
olent,  there  being  no  oorroboratlon  of  aooom- 
pHcw'  testimony  oenneoting  defendant  with 
reoal^  of  stolen  property. 

For  reasons  for  holding  the  evidence  in- 
sufficient to  support  tiie  conviction,  son  body  of 
opinion. 

Appeal  from  Superior  Court,  Okmnlgoe 
Gmmty;  B.  E.  Blmpami,  Jndgft. 

Harve  Powell  was  convicted  of  receiving 
stolen  property,  and  be  appeals.  Reversed 

and  remanded,  with  directions. 

Morgan,  pinkston  &  Hepburn,  of  Henry- 
etta,  for  plaintiff  in  error. 

S.  P.  Freeling.  Atty.  Gen.,  and  W.  a  Hall, 
AssL  Atty.  GoL.  for  the  State. 


HATSON,  7.  Thla  Is  an  appeal  from  the 
superior  court  of  Okmulgee  county,  wherein 
Harve  Powell  was  convicted  of  the  crime  <tf 
receiving  stolen  property,  and  sentenced  u» 
serve  a  term  of  8  years  and  6  months  Impris- 
onment In  tbe  state  penitentiary. 

[1]  It  is  first  contended  that  tbe  Informa- 
tion Is  Insufficient.  The  question  of  tbe  tn- 
Buffldency  of  the  Information  was  first  rais- 
ed by -general  demurrer  and  secondly  by  ob- 
jection to  the  introduction  of  evidence,  upon 
the  ground  that  the  Information  was  not  suf- 
ficient to  charge  the  crime  of  receiving  stol- 
en property  or  any  other  offense  under  the 
laws  of  this  state.  The  InformaUon  fol- 
lows the  form  approved  by  this  court  in  the 
case  of  Price  v.  State,  9  Okl.  Cr.  8S9,  9S4. 
131  Pac.  1102,  and  Is  sufficient 

[2]  It  is  next  contended  that  the  trial 
court  erred  In  overruling  the  defendant's  plea 
in  abatement  on  the  ground  that  he  had 
never  been  h^d  to  answer  the  particular  of- 
fense  of  receiving  stolen  property.  This  as- 
signment of  error  is  purely  technical.  It 
is  ui^ed  that  because  the  transcript  of  tbe 
examining  magistrate  discloses  that  after  the 
preliminary  examination  the  defendant  was 
held  uiran  the  charge  of  "receiving  and  aid- 
ing In  the  sale  of  stolen  property,"  he  was 
not  held  to  answer  to  the  diarge  of  receiving 
stolen  property.  As  the  preliminary  exam- 
ination was  not  waived,  the  county  attorney 
was  authorized  to  file  an  Information  In  the 
district  or  superior  court  diarging  the  crime 
committed  according  to  the  facts  In  evideuea 
at  the  preliminary  examination.  Williams 
et  al.  V.  State,  6  OkL  Or.  873.  118  Pac.  100«; 
Uttle  V.  State  <OkI.  Cr.  App.)  204  Pac  806 
{opinion  Feb.  13,  1922,  not  yet  offidally  re- 
ported). Further,  tbe  Indorsonent  of  the  ex- 
amining magistrate  In  tbe  language  above  set 
out  was  snffldent  and  not  misleading. 

It  is  next  contended  that  the  trial  court 
erred  In  overruling  the  defendant's  motltm 
at  tbe  condusion  of  the  state's  evidenoe  for 
a  directed  verdict  of  "not  guilty." 

It  Is  also  contended  that  the  evldoace  In 
this  case  la  wholly  Insufficient  to  sustain  tbe 
convictlcm,  in  that  there  Is  no  sufficient  cox*- 
roboratl<m  of  accomplice  teetimooy  to  meet 
the  requirements  of  the  statute.  These  assign- 
ments of  error  invDlve  a  consldwatkm  <it  the 
entire  evidence. 

The  dtfendant  was  Jointly  informed 
against  with  O.  G.  Hart  and  J.  BL  Cllne  with 
having — 

"unlawfully,  felonloaBly,  and  knowingly  re- 
edved  and  bonght  from  simis  person  to  tbe 
conn^  attorney  onkaown  •  *  *  one  fire* 
passenger  Ford  tonring  car  of  the  valne  oC 
l&OO,  the  personal  property  of  and  taken  from 
the  possession  of  one  Charles  Cameron,  the 
■aid  Harve  Powell  and  O.  C.  Hart  and  J.  B. 
Cline  well  knowing  the  said  property  to  Iulto 
been  stolen  from  the  said  Charles  Cameron,** 
et& 
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The  atate  took  a  Bererance  and  elected  to 
try  the  defendant  Powell  lint  On  tbe  trial 
the  codefendanta  Hart  and  CUne  volantarlly 
testified  against  this  defendant,  waiving  all 
privileges  and  immunltlee. 

If  a  ctmrlctloa  were  Jtutlfled  In  this  state 
on  the  oncorrotMvrated  testimony  of  accom- 
plices, tills  conviction  should  stand,  as  the 
testimony  of  Hart  and  GUne  Is  sutHcient,  if 
belleTed,  to  authorize  a  verdict  of  guilty,  but 
section  6884,  B«t.  Laws  1810,  proTldes  that— 

"A  conriction  cannot  be  had  upon  the  tes- 
timony  of  an  accomplice,  nnlesa  he  be  cor- 
roborated by  each  other  evidence  as  tends  to 
ceanect  the  defendant  with  the  commission  of 
the  offense,  and  the  corroboration  is  not  suffi- 
cient if  It  merely  ^ow  the  commlaaion  of  the 
offense  at  the  drenmatanees  thereof.** 

Let  ns  review  tibe  testimony  ot  Om  various 
wttneases  in  the  light  of  ttie  reonirttnents  of 
the  above  statute. 

Charles  Oameton,  the  owner  of  ttie  Ford 
touring  car  in  question,  merely  testified  to 
ttM  theft  thereof  from  his  garage  In  the  town 
of  Haskell  on  the  night  of  February  16, 1919, 
■ad  also  to  the  marks,  etc..  by  which  the  car 
could  be  identified. 

Boy  Heaton  testified  that  he  lived  at  Has- 
kdl  and  was  acquainted  with  the  Ford  tour- 
fng  car  owned  by  Charles  Cameron ;  that  he 
went  to  Henryetta  and  saw  the  car  In  a  build- 
ing down  the  flre  department  This  wit- 
ness teetifled  to  nothing  that  tended  to  con- 
nect the  defendant  with  the  receUtt  of  the 
ear  after  its  larceny. 

J.  E.  Cllne,  codefendant,  testified  that— 

He  was  a  derk  in  a  crocery  store  at  Henry- 
etta, that  be  never  boaght  a  Ford  car  from 
this  defendant,  that  on  the  morning  of  Febra- 
ary  17,  1919,  he  went  to  the  Miners*  National 
Bank  to  make  a  depodt,  that  aome  one  called 
him,  and  he  looked  back  and  saw  Powell  and 
Hart  and  a  fellow  that  ^ve  hia  name  as  Green 
standing  there.  "X  turned  to  Powell  because 
Powell  knew  I  was  on  a  trade  to  sell  a  Stnde- 
bakcr  car.  He  asked  me  if  I  had  bought  the 
car  yet.  I  said,  'No.'  This  fellow  spoke  np 
and  said  be  had  one  to  selL  I  asked  him  what 
kix>d.  He  said  five-passenger  Ford,  almost  new. 
I  asked  him  if  be  could  make  a  bill  of  sale. 
He  said,  'Yes.*  I  asked  Powell  if  he  would 
sign  the  bin  of  sale  on  this  ear.  He  aaid  he 
thought  It  was  all  right— wonld  sign  the  bill  of 
sale.  We  went  and  got  a  bill  of  sale,  and 
then  went  back  to  Powell's  car,  which  was 
standing  in  front  of  the  bank.  We  got  in  hia 
car,  drove  down  Main  street  to  the  Frisco 
Depot,  went  a  block  north,  then  turned  west 
on  Broadway  one  block,  then  four  or  five  doors 
west  on  Trngeon,  and  Qreen  was  standing  on 
a  pordi  there.  He  got  In  the  car,  and  we  drove 
west  on  Trugeon  until  we  reached  Msln  street 
and  Green  said  he  would  make  out  the  bill 
itf  sale.  He  made  It  out  1  paid  him  9260 
for  die  car.  I  paid  him  In  cash.  The  car  at 
that  time  was  just  acroaa  the  street  from 
Hart's  bouse  and  a  little  vest  of  Powell's  bouse. 
After  that  we  started  back  to  town  in  Powell's 
car.  Powdl,  Oreen,  and  myaelf.   I  got  oat  of 


671 

the  car  at  Eighth  and  Main,  and  Hart  drove 
the  Cameron  car  over  there.  I  got  in  the 
Cameron  car  with  him,  and  we  drove  out  south 
abovt  a  mile  and  a  half,  and  Hart  dianged 
the  numbers  on  the  car  by  filing  them  off  and 
pntthig  new  nnmbers  on  with  a  stendL  After 
that  Bait  came  to  me,  and  wanted  to  buy  the 
car  back,  and  I  sold  It  to  bhn  for  (290.  After 
that  Powell  came  to  me  at  the  store  and  asked 
me  tf  I  had  aold  the  ear  to  Hart;  said  there 
was  a  car  they  were  having  trouble  with  down 
at  the  garage.  He  believed  it  was  the  same 
car.  We  drove  down  to  the  garage  to  see  if 
it  was  the  same  car,  and  Powell  looked  at  the 
car  and  aaid.  Tea;  that's  the  car.*  A  day 
or  two  later  Hart  told  me  they  were  having 
trouble  over  the  car,  and  it  looked  like  if  I 
dtdn*t  take  the  car  I  wonld  loae  my  nMmegr  and 
the  car  too." 

Cross-examination:  Witness  said  that 
about  three  weeks  before  he  boo^t  this  car 
be  had  told  Harve  Powell  to  be  on  the  look- 
out for  a  car  for  him  if  he  could  find  <Hie 
cheap;  that  he  did  not  uBderstand  Fow^  to 
be  the  owner  of  this  car;  that  he  understood 
Jim  Qreen  to  be  the  owner  of  the  car ;  that 
Hart  and  Powdl  did  not  sign  the  bill  of  sale 
tat  the  same  place  Green  signed  it;  that  he 
thinks  they  signed  it  as  witnesses;  that 
Powell  never  told  him  that  the  car  was  his, 
or  that  he  had  an  interest  In  It 

O.  C.  Hart  testified:  That  he  knew  some 
things  about  the  Cameron  car.  That  he  first 
saw  the  car  back  of  Harve  Powell's  house 
about  7  or  8  o'clock  In  the  morning  of  the 
day  they  sold  the  car  to  Cllne.  That  the 
fellow  Jim  Oreen  also  went  under  the  name 
of  Cotton  Wilder.  Witness  had  seen  Jim 
Green,  or  Wilder,  two  or  three  times  before 
that,  and  bad  bought  one  car  from  him  be^ 
fore  tbat  Witness  also  corroborates  Cline*s 
statements  as  to  the  purchase  of  the  car 
and  the  (^uglng  of  the  numbers.  Witness 
also  stated  that  he  got  the  stendla  to  change 
the  numbers  with  at  Harve  PowelFs  house, 
and  got  the  file  over  at  hia  own  house.  Tbat 
two  or  three  weeks  after  that  be  bought  the 
car  back  from  Cllne,  and  took  It  to  the  Bnr- 
fl^d  garage  and  traded  It  to  Fred  White  for 
a  Ford  roadster.  That  after  he  sold  the  ear 
to  Fred  White  he  had  a  talk  with  Powell  In 
regard  to  the  car.  That  Powell  came  to  his 
house  two  miles  west  of  town,  and  said  he 
would  have  to  go  down  there  and  do  some- 
thing with  the  car.;  "It's  in  the  garage  and 
old  dad's  blowing  his  head  off  to  everybody 
that  comes  In  about  Its  being  a  wet  car, 
something  wrong  with  It;  that  they  would 
have  to  get  out  of  there."  Next  morning 
witness  went  to  town,  and  met  Powell,  and 
Pow^  then  said  that  "Slim,"  this  policeman, 
bad  found  it  was  down  there  and  had  looked 
It  over.  He  said  he  could  square  It  with 
"Slim'*  for  $25.  Later  witness  went  to  J.  Bl. 
Cllne,  and  Cllne  took  the  car  back,  and  was 
in  the  possession  of  the  car  at  the  time  wit- 
ness was  arrested.    Witness  further  tesU- 
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fled  that  be  waa  not  related  to  Barre  Powell, 
but  that  Homer  Hart  was  a  brother  of  hla. 
That  Harre  Powell  Introduced  Jim  Green  to 
him  under  the  name  of  Cotton  Wilder.  That 
witness  had  not  seen  Jim  Green  since  the 
dar  they  made  the  deal  to  J.  B.  caine  on  the 
car. 

Cross-examination:  Witness  testified  that 
he  was  arrested  on  this  charge  the  evening 
before  Harve  Powell  was  arrested.  That  the 
county  attorney  told  him  he  could  plead 
guilty  and  take  2  years,  but  never  said  any- 
thing about  convicting  Powell.  That  the 
county  attorney  never  promised  him  that  if 
they  could  stick  Powell  that  they  would  turn 
blm  loose.  That  he  did  not  get  any  of  the 
money  that  Cllne  paid  Jim  Green.  That  on 
the  morning  the  car  y/as  sold  to  CUne,  about 
7  or  8  o'clock,  the  witness  took  the  car  from 
Powell's  house  and  drove  It  two  blocks  north 
over  on  Division  street  and  got  some  springs 
and  a  mattress  and  brought  them  over  to  his 
house.  Witness  denied  ever  trying  to  sell  the 
car.  That  the  car  was  sold  to  Gtine  about  2 
or  3  o'clock  in  the  afternoon.  Witness  denied 
knowing  that  the  car  was  a  stolen  car  at 
the  time  it  was  sold  to  Cllne.  In  other  re- 
tspects  the  witness'  testimony  on  cross-exam- 
ination was  similar  to  that  given  in  chief. 

W.  W.  Melton  testified  that  he  waa  chief  of 
police  of  Henryetta  in  March,  1019,  and  lo- 
cated the  stolen  car  in  a  little  garage  in  an 
alley  back  of  Harrison's  store  In  Henryetta, 
and  took  It  to  the  fire  station,  where  it  was 
afterwards  Identified  by  Cameron  and  turned 
over  to  him.  That  defendant  Powell  was  ar- 
rested the  next  evening  after  the  car  was 
found. 

Fred  White  testified  that  he  lived  at 
Henryetta  and  was  in  the  transfer  business; 
that  in  March,  1919,  he  worked  at  Barfield's 
garage;  that  about  that  time  he  bought  a 
Ford  car  from  O.  C.  Hart,  and  about  a  week 
afterwards  sold  the  car  back  to  Hart;  that 
during  tire  time  witness  owned  the  car  he 
kept  It  in  Barfield's  garage;  noticed  that 
numbers  on  the  car  were  larger  than  wit- 
ness had  ever  seen  on  other  Ford  cars ;  dur- 
ing time  car  was  in  Barfield's  garage  saw 
Harve  Powell  and  J.  E).  Cllne  drive  in  there 
In  a  Ford,  hut  didn't  see  "what  they  done." 
W.  J.  McGuffey  was  there  at  the  time ;  he  la 
commonly  called  "Dad." 

W.  J.  McGuCfey  testified  that  he  was  work- 
ing in  Barfield's  garage  in  March,  1019,  as 
a  mechanic;  saw  the  car  there,  don't  remem- 
ber how  long  It  was  there ;  saw  Powell  and 
Cline  drive  up  there  once  while  car  was  there. 
Witness  was  busy  in  the  office  at  the  time, 
but  got  up  and  walked  to  the  doorway,  and 
heard  Powell  remark  to  Cllne,  "That's  the 
car";  that  was  all  witness  heard  said;  he 
waa  looking  at  the  car  at  the  time;  don't 
think  Cllne  ever  got  out  of  the  ca.r  be  was 
riding  in. 

Mrs.  Homer  Hart  testified  that  she  lived 
In  Henryetta  and  knew  defendant  Powell, 


and  remembered  when  he  was  arrested ;  thht 
defendant  came  to  her  house  about  6  o'clock 
of  the  day  he  was  arrested,  looking  for  her 
husband ;  that  her  husband  wasn't  there ; 
that  Powell  said  Broaddus  told  him  he  had 
a  warrant  for  him  and  Homer ;  be  said  O. 
C.  Hart  was  telling  everything;  defendant 
hadn't  been  arrested  at  that  time ;  that  her 
husband  left  that  night,  and  has  been  gone 
since  then. 

Cross-examination.  Her  husband  Is  a 
brother  of  O.  C.  Hart ;  that  Powell  came  to 
her  bouse  after  her  brother-in-law  had  been 
arrested,  but  witness  don't  know  how  long ; 
that  Harre  Powell's  wife  waa  ttlth  him  at 
the  time. 

Defendant's  Evidence. 

W.  M.  Jackson  testified  that  he  knew  O.  a 
Hart;  that  In  February,  1919,  witness  was 
working  In  Founder  and  Waller's  garage  in 
Henryetto;  that  on  the  morning  of  the  day 
this  stolen  car  waa  sold  to  J.  B.  Cline  witness 
saw  Hart  with  the  car;  that  was  about  6 
o'clock;  that  a  stranger  was  with  him; 
that  they  drove  up  in  front  of  the  garage: 
that  Hart  wanted  to  sell  the  car  to  witness. 

Cross-examination.  Don't  know  how  many 
"wet"  cars  Hart  has  been  mixed  up  in ; 
never  saw  the  boy  before  that  time  with 
Hart;  don't  know  whether  the  car  Hart 
tried  to  sell  was  the  Cameron  car  or  not 

Redirect.  On  the  morning  Hart  tried  to 
sell  me  this  car  witness  took  Harve  Powell'e 
car  down  to  his  house,  asked  him  If  he  was 
going  to  town.  Witness  afterward  drove 
Powell's  car  to  town,  ate  breakfast,  and  came 
back  to  Powell's  house,  and  Powell  then  came 
to  town  with  witness  in  the  car. 

Recroas :  The  fellow  with  Hart  offered  to 
sell  the  car  for  $250;  It  was  practically  a 
new  car ;  "I  asked  him,  'Why  sell  the  car  so 
cheap?'  He  said.  'Going  out  of  business.*  It 
was  something  like  a  couple  of  days  after 
that  that  I  heard  Hart  was  arrested — mlirht 
have  been  longer;  could  have  been  ft  week; 
can't  fix  the  date.  Hart  said  that  if  they 
didn't  sell  the  car  to  me  they  were  going  to 
sell  to  a  grocery  man :  understood  after- 
wards that  Cline  bought  the  car;  wasn't 
present,  and  don't  know  whether  he  did  or 
not." 

Cleland  Shank  testified  that  he  was  work- 
ing for  defendant  driving  a  livery  car;  that 
in  April,  1910,  he  had  a  conversation  with 
O.  C.  Hart  in  front  of  post  ofilce  In  Henry- 
etta in  which  Hart  told  witness  that  If  thej 
could  stick  Etarve  Powdl  they  would  turn 
him  loose. 

Cross-examination:  Conversation  occurred 
just  a  few  days  after  the  preliminary  exami- 
nation. Hart  said  that  Mr.  Wallace  told  him 
that  if  they  could  stldi  Powell  they  would 
turn  him  loose.  Hart  didn't  say  anything 
about  an  agreement  with  Mr.  JSatOB,  the 
county  attorney. 

Mrs.  Homer  Hart  teattfled  that  she  wm 
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«t  Harve  Powell's  honee  tlift  day  that  O.  O. 
Hart  claims  to  have  borrowed  the  stencils 
from  Mrs.  Powell ;  that  she  was  there  about 
2  o'clock,  and  that  O.  Hart  didn't  come 
to  the  house  that  day.  On  cross-examination 
witness  admitted  she  didn't  tell  this  at  the 
preliminary  examination — said  she  wasn't 
asked  anything  about  It. 

Mrs.  Harre  Powell,  wife  of  defendant,  de- 
nied that  O.  C.  Hart  came  to  her  house  and 
got  stencils  to  change  numbers  on  car. 

Harve  Powell,  defendant,  testified: 

That  he  was  83  years  old,  married;  two  chil- 
dren; had  been  in  mining  bnsioeas,  and  was 
now  operating  a  livery  business ;  before  coming 
to  Henryetta  had  been  manager  of  Midland 
Telephone  at  Poram,  Okl.  Had  known  O.  G. 
Hart  2  or  3  years;  remembered  occasion  of 
Cline  pnrcbeamg  car  from  Jim  Green;  left 
borne  abont  9  o'clock  that  momiDg;  rode  to 
town  with  "Doc"  Jackson;  never  went  to 
Harfa  honge  about  7  that  morning.  "Some 
time  before  that  J.  B.  Qine  had  told  me  he 
wanted  to  buy  a  car,  apd  if  I  saw  one  worth 
the  money  to  let  him  know;  first  met  Hart  and 
Green  in  front  of  Miners  National  Bank;  didn't 
know  Green;  he  was  not  Cotton  Wilder.  Cline 
eame  across  and  went'  into  bank,  when  he 
came  oat  by  I  asked  him  if  he  wanted  to  bay 
a  car.  I  told  him  Hart  and  this  fellow  'over 
there*  had  one;  Cline  walked  over  to  Hart, 
and  went  to  talking  with  them;  Cline  came 
ba^  and  said  to  me,  'Do  yon  reckon  it  is  all 
right?'  I  said,  'I  don't  know;  I  suppose  It  is.' 
Cine  said,  *Let's  go  and  get  a  bill  of  sale.' 
We  got  a  bill  of  sale  at  the  Oltisens'  Bank. 
When  we  got  back  this  fellow  was  gone.  Cline 
asked  Hart  niie're  he  was,  and  Hart  told  him, 
'He  has  gone  down  the  street'  I  said,  'Get  in 
my  car;  let's  drive.'  We  drove  down  on  East 
Trugeon,  and  found  this  fellow  called  Jim  Green 
—he  got  in  the  cer^  Hart  said,  'Drive  down 
Trngeon  to  my  house.*  We  drove  west  on 
Tmgeon  to  Tenth  and  Main,  and  they  fixed  ap 
the  un  of  sate.  I  signed  it  a*  a  witness,  so 
did  O.  0.  Hart;  Jim  Green  made  the  bill  of 
sale;  thtn  we  drove  to  Hart's  house.  Hart 
got  oat  in  front  of  his  bouse  where  the  car 
was  standing;  that  was  the  first  time  I  bad 
seen  the  car,  the  car  had  never  been  on  my 
premises.  When  Hart  got  oat  I  drove  hack 
towards  town,  and  Cline  got  oat  at  Eighth 
and  Main,  and  Green  got  out  at  the  post  office; 
Green  paid  me  92.  1  did  not  know  they  were 
dealing  In  a  stolen  car;  I  never  told  Hart  to 
go  to  my  house  and  get  stencils  to  change 
the  nambers  on  the  car.  I  never  knew  they 
changed  the  nambers  on  the  car;  never  exam- 
ined them.  About  two  weeks  after  Cline  bought 
the  car  I  went  into  Cline's  grocery  store  to 
buy  some  groceries,  and  J.  E.  Cline  said;  They 
are  having  a  little  stir-np  about  that  car.  Chieif 
Melton  told  me  I  better  go  oat  there  and  get 
my  car  or  my  money  back.  I  wish  yon  would 
drive  me  out  there.'  I  drove  him  out  there, 
and  he  paid  me  9^  for  tlie  trip.  I  nnderstood 
that  before  that  Cline  had  stdd  the  cat  back 
to  Hart  After  we  got  oat  to  Hart's  house 
Cline  said:  *I  want  my  money  back.'  I  said. 
That's  the  best  thing  to  do;  if  it  is  stirred  up 
that  way  that  la  the  best  thing  to  do.'  I  never 
told  Hart  we  would  have  to  go  to  the  garage 


and  do 'something  abont  the  ear;  never  told 
Hart  'Slim*  had  fonnd  out  this  was  a  bad  car, 
and  that  we  could  square  it  with  'Slim'  for 
¥25.  We  were  Qnt  to  Hart's  place  about  15 
minutes.  Hart  refused  to  give  Cline  his  money 
back.  It  was  a  few  eveninsa  after  that  that 
I  drove  Cline  down  to  BarSeld's  garage  to  look 
at  the  car  down  there.  Cline  wanted  to  see 
if  the  car  there — the  one  they  were  .having  the 
trouble  over — was  the  same  car  he  had  bou^t 
from  Green.  We  drove  down  there.  They  had 
been  washing  the  car;  it  was  wet  with  water. 
I  got  out  of  my  car  an&  looked  at  it.  I  eaid, 
'It  looks  like  ibe  same  car.'  I  made  no  ex- 
amination of  ttie  car.  My  brother  Tom  first 
told  me  they  had  a  warrant  for  me  and  Homer 
Hart.  I  had  then  heard  that  O.  C.  Hart  had 
been  arrested.  My  wife  said,  'Let's  go  down 
to  Homer's  and  see.'  We  went  down  there, 
and  saw  Mrs.  Homer  Hart.  I  asked  if  Homer 
was  there.  She  said  he  hadn't  come  from  work. 
I  told  her,  'O.  C.  Hart  was  telling  a  bunch  of 
lies,  and  I  understood  Jim  Broaddus  had  a 
warrant  for  me  and  Homer.'  She  said:  'I 
guess  not'  That  was  all  the  conversation  we 
had;  I  went  hack  and  went  down  town  and 
found' ^m  Broaddus,  and  asked  him  if  he  had 
a  warrant  for  me,  and  he  said  be  had,  and  pat 
me  in  JaiL** 

On  cross-examination  the  testimony  of  the 
defendant  was  oat  materially  different  from 
that  given  on  direct  examination. 

H.  O.  Dwigglns,  a  banker,  C.  P.  Reynold, 
grocer,  Jim  Stormont  Chief  of  Police,  P. 
G.  Waller,  garage  owner,  J.  B.  Whitenton, 
banker,  George  W.  Bailey,  hardware  dealer, 
and  J.  W.  Pippin,  all  residents  of  Henryetta, 
testified  that  the  defendant's  general  reputa- 
tion for  honesty  in  that  community  was  good. 

Mrs.  Harve  Powell,  recalled,  testified  to  the 
visit  made  by  herself  and  husband  to  Homer 
Hart's  house  on  the  evening  her  husband  was 
arrested.  Her  testimony  concerning  what 
happened  there  at  that  time  was  the  same  as 
that  given  by  her  husband. 

Harve  Powell,  recalled  for  further  cross- 
examination,  was  asked  If  the  trip  made  by 
him  and  Cline  to  O.  0.  Hart's  house  was 
made  before  or  after  Hart  had  been  arrested, 
and  relied.  "I  think  he  had;  I  don't  know 
whether  he  had  or  not."  Witness  was  then 
asked  If  Hart  was  not  arrested  after  the  car 
had  been  taken  from  Cline,  and  replied, 
"Jake  [meaning  Cline]  had  done  lost  the  car 
at  that  time."  The  witness  was  then  asked 
if  the  trip  was  necessary  in  order  to  locate 
the  car  over  at  the  garage,  and  replied, 
"Let's  see;  I  don't  know  whether  It  was  be- 
fore." He  was  then  asked,  "This  trip  out 
there  was  bound  to  have  been  before,  wasn't 
it?"  To  which  he  replied,  "If  the  car  waa 
found  by  Melton  In  this  little  garage."  "I 
don't  know  whether  Melton  had  taken  the  car 
or  not,  but  Melton  told  him  that  be  had  bet- 
ter go  out  there  and  try  and  get  bis  money 
back.  I  don't  know  whether  Melton  had  the 
car  at  that  time  or  not  I  don't  know  wheth- 
er Oline  had  been  arrested  or  not"  Wltneas 
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was  tben  asked  U  he  didn't  look  the  Car  over 
In  BarQeld's  garage  before  he  made  the  trip 
to  see  O.  C.  Hart.  To  which  he  repUed. 
"I  don't  think  we  did ;  I  don't  know."  Wit- 
ness was  then  asked,  '^dn't  yon  make  anoth- 
er trip  out  there  to  Hart's  that  same  night 
after  bringing  CUne  to  town?  Didn't  you 
go  back  to  Hart's  place  about  midnight  and 
have  a  conversation  with  him?"  To  which 
the  witness  answered,  "No  sir."  Witness  was 
then  asked,  "Isn't  It  a  fact  you  returned 
there  along  about  midnight  that  same  night 
and  had  a  ccmversatlon  with  O.  G.  Hart  in 
which  yon  told  him  to  stick  to  that  bill  of 
sale  and  say  that  this  man  Pete  Wilder  or 
Jim  Green  lived  at  Durant?"  To  which 
witness  answered.  "No,  sir;  I  did  not." 

Bebuttal. 

O.  C.  Hart  was  then  produced  as  a  witness 
for  the  state  in  rebuttal,  and  testified  that  he 
never  had  any  conversation  with  Cleland 
Shank  to  the  effect  that  Mr.  Wallace  told 
tdm  that  if  he  woald  help  convict  Harve 
Poweli  be  would  go  fKe.  Witness  also  testi- 
fied tliat  Harve  Powdl  made  a  second  trip 
to  his  house  on  the  same  ni^t  that  be  and 
CUne  were  oat  there  about  12  o'clo«^  and 
asked  him  if  he  was  going  to  stick  to  the 
bill  of  sale  of  Jim  Greoi  and  ray  that  this 
Jim  Qnea  lived  at  Durant 

On  crossnexamlnatlon  witness  said  \m  did 
not  state  anything  about  the  second  trip 
of  Harve  Powell  to  his  house  on  that  night 
when  called  as  a  witness  in  chief,  because 
"he  wasn't  asked  about  it,  and  it  didn't  come 
to  his  mind" ;  that  be  had  told  the  county  at- 
torney about  this  second  trip  when  the  pre- 
Uminary  examination  was  had. 

J.  B.  CUne,  recalled  for  the  state,  testified 
that  he  did  not  know  where  tbe  tools  came 
trom  with  which  the  numbers  were  changed 
on  the  car;  that  O.  G.  Hart  changed  the 
numbers;  that  he  gave  bJI  the  money  for  the 
car  to  Jim  Qreen;  that  wh^  he  sold  the  ear 
back  to  O.  C  Hart,  O.  a  Hart  gave  him  a 
che<&  for  $290.  "and  I  gave'  him  back  a  dieck 
for  $390."  Witness  also  stated  that  lie  bad 
known  Cotton  Wilder  about  S  years  before 
that.  wheA  Wilder  was  from  17  to  20  years 
old.  but  would  not  saytlutt  Jim  Green  and 
Oott<m  Wilder  wwe  the  same  person. 

Ibe  forcing  was  substantially  all  the 
evidrace  introduced  in  the  case. 

[S]  Is  the  evidence  suffident  In  law  to 
sustain  the  conviction?  We  think  not.  Hie 
only  evidence  that  directl/  tends  to  connect 
this  defendant  with  the  receipt  of  the  stolen 
automobile  is  that  which  falls  from  the  lips 
of  ttie  witness  O.  C.  Hart,  who  is  admittedly 
an  accomplice.  Hart  testified  that  on  the 
morning  of  the  day  after  the  car  was  stolen 
he  saw  it  In  the  back  yard  of  the  defendant 
Powell's  residence  property ;  that  at  6  o'clock 
that  morning  Powdl  came  to  bis  (Hart's) 
house  and  tried  to  sell  him  this  stolen  car. 


Althoui^  it  is  disclosed  by  this  record  that 
PoweU  lived  In  a  thickly  setUed  part  of 
town,  not  a  single  disinterested  witness  Is 
brought  by  the  state  Into  court'  who  testified 
to  having  seen  Powell  in  possesslim  of  the 
car.  Nor  Is  any  one  produced  who  saw 
Powell  at  Hart's  house  trying  to  sell  the  car. 
True,  the  witness  CUne  testifies  to  facts 
which  Indicate  that  Powell  was  mixed  up  in 
the  sale  of  this  car  to  him,  but  CUne  also 
testifies  that  several  days  before  that  be  had 
asked  PoweU.  who  was  then  in  the  livery 
business  at  Henryetta,  to  "look  out  for  a 
cheap  car  for  him."  There  Is  nothing  In 
CUne's  testimony,  independent  of  the  testi- 
mony of  Hart,  which  indicates  that  PoweU 
had  knowledge  at  the  time  CUne  bought  the 
oar  that  the  car  was  stolen;  at  least,  there 
Is  nothing  in  CUne's  testimony  which  indi- 
cates that  PoweU  had  any  more  knowledge 
that  the  car  was  stolen  at  that  time  than 
CUne  himself  bad,  and  If  both  of  them  had 
knowledge  that  the  car  was  stolen,  then  CUne 
also  was  an  accompUCe  of  PoweU'a,  and  a  con- 
viction would  not  lie  evMi  upon  the  testimony 
of  both  CUne  and  Hart.  The  county  attorney 
evidently  took  the  view  that  both  Hart  and 
Cllne  were  accompUces  of  PoweU's;  that  they 
aU  had  guilty  knowledge  that  they  were  deal- 
ing with  a  stolen  automobUe,  because  be 
Jointly  Informed  against  all  three  of  them 
for  this  offense,  and  permitted  both  Hart  and 
Cline  to  turn  state's  evldoice  against  Pow^ 

The  court  is  of  the  opinion  that  the  evi- 
dence of  both  Hart  and  CUne  Is  that  of 
accomplices,  and  If  this  conviction  la  allowed 
to  stand  there  must  be  found  in  this  record 
evidence  independent  of  these  two  witnesses 
whlcb.  tends  to  connoct  the  defmdant  with 
the  onnmisslfra  at  the  offoise.  Is  there  any 
such  evidence?  The  state  asserts  that  the 
evidettce  is  snfflelatt,  but  nowhne  In  the 
brl^  filed  In  bAalf  of  the  state  Is  ther* 
pointed  out  any  evidence  tending  to  corrobor- 
ate the  testimony  of  the  acctunpUces.  Wa 
fafl  to  find  any  which  we  deem  to  be  sufll- 
cient  for  that  purpose.  Tne,  there  is  some 
evidence  which  would  create  a  su^ldon  of 
the  defendant's  guilt,  but  not  mor^  as  we 
view  It  The  evidence  of  Mrs.  Homer  Hart 
and  of  W.  3.  McOuffey.  if  unexplained,  migbt 
have  that  effect,  but  at  most  It  only  tends 
to  prove  that  some  time  after  the  receipt 
of  this  stolen  car  the  defendant  Powdl  had 
thai  received  information  that  the  car  was 
probably  a  stolen  car. 

This  defendant  bore  a  good  reputation  for 
honesty  In  that  c(Hnmnnity.  a  number  of  the 
very  beet  citizens  and  business  men  of 
Henryetta  testified  to  that  fact,  and  no  ef- 
fort was  made  to  prove  the  contrary.  He 
was  a  married  man  with  a  wife  and  two 
children,  and  had  never  been  charged  with 
crime  before.  Certainly  his  good  reputation 
is  entitled  to  great  weight  where  there  la  aa 
little  evidence  in  the  record  indepmdwt  oC 
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tbe  testimony  of  accomplices  which  could  in 
the  slightest  degree  support  the  verdict.  Tte 
state  only  demandB  tile  punl^ment  of  its 
dtiz^s  when  their  guilt  lias  been  dearly 
established  according  to  tbe  forma  of  law 
and  by  the  rules  of  evidence  prescribed  for 
ascertaining  their  guilt.  The  law  forbidding 
a  conviction  on  the  uncorroborated  testimony 
of  an  accomplice  is  positive  and  perempt- 
tory.  It  is  not  int^ded  to  shield  the  guilty, 
but  to  protect  the  innocent  because  of  the 
temptation  of  those  jointiy  charged  with 
crime  to  materially  benefit  by  turning  state's 
evidence.  Defendant  is  not  cmly  entiUed  to 
a  fair  trial  according  to  the  forms  of  law, 
bnt  he  is  entltied  to  require  that  the  state 
prove  his  guilt  'beyond  a  reasonable  doubt 
according  to  the  prescribed  rules  of  evidoice, 
and  unless  the  state  does  so  prove  his  guilt 
tbe  conviction  is  not  according  to  law. 

Tbe  court  is  of  the  opinion  that  there  Is 
no  evidence  in  this  record.  Independent  of 
that  of  the  accomplices,  which  tends  in  any 
way  to  connect  this  defendant  with  the  com- 
mission <ji  the  <Mttcnte  chafed.  Thwefore  it 
Is  onr  opinion  tSiat  tbe  evid»ce  Is  l^lly 
inanfflcient  to  sustain  tile  cwvlctlon,  and 
Oiat  the  Judgment  of  qonviction  shoiUd  be 
set  aside  od  ttils  ground;  and  it  la  so  or- 
dered. 

For  leastms  stated,  tlie  jndgm^t  la  re- 
versed.  and  the  cauae  rraunded  to  the  supe- 
rior court  of  Okmulgee  county  for  furtSier 
proceedings  consistent  with  this  opinion. 

DOYIiB,  P.  3^  and  BBSSBT,  ooncor. 


{S  N.  M.  ISl) 

DAUGHTRY  V.  B.  F.  COLLINS  INV.  CO. 
(No.  2607.) 

(Supreme  Court  of  New  Mexico.  May  23. 1922. 
Beheariog  Filed  May  11, 1922.  Rehear- 
ing Denied  July  1.  1922.) 

(8ya<Aua  &y  ike  OouH.) 

1.  PloadlBO  «=>38l  (2)— Letters  not  referred  to 
la  the  eomplaint,  but  esfalrilahing,  In  oonneo- 
tios  with  onU  evidenoe,  an  aoreemeat,  admla- 
sibis  thoaate       fllM>  with  eompialnt. 

Section  4146,  Code  1916,  does  not  apply  to 
an  agreement  deduced  from  eorreapondence  and 
oral  onderstasdfaif,  and  not  nferred  to  In  the 
pleadings. 

(Ai^tUtnal  B^Oabm*       JV4ttorial  Staff:) 

2.  Brokers  ^82(4)— ComplaJnt  for  proosrlng 
loaas  Is  flood  withost  aJleglng  exolaalve  agos- 
ay,  aai  snk  alloged  asnay  seed  aet  be 
preveib 

A  complaint  tor  ennniisdons  for  procoriiv 
loans  states  a  eanse  of  aetloa  without  allegiiv 
an  ezdusive  agency,  and  it  Is  not  neceasary  to 
prove  sndi  agen<7  to  recover,  since  if  the  loans 
were  procured  by  plaintiff,  defendant  Is  lia- 
ble whether  the  agency  waa  exclusive  or  not. 


COLLINS  INT.  00.  675 
P.) 

3.  Brokers  «=9e6(7)— Evideooe  held  not  to 
show  sflent  wss  to  reeelve  oonnlssloas  from 
both  parties. 

Evidence  held  not  to  show  that  agent  suing 
for  procuring  loans  was  to  receive  a  commis- 
sion  from  both  partiea, 

4.  Brokers  «3>55(l)— Isveetmentcompanyfteld 
BOt  entltfed  to  deal  with  another  (n  diaregard 
of  contract  with  agent  without  beiafl  liable 
for  eommlsaloRS  on  loans  as  to  which  he  was 
proourlng  cause. 

While  an  invesbnent  company  as  to  future 
tranaactions  might  diaregard  an  express  agree- 
ment with  an  agent  to  pay  a  commisaion  on 
loans  fotmd  acceptable,  and  deal  with  another 
without  giving  notice  of  its  intentions,  it 
could  not  do  so  as  to  the  past  without  remain- 
ing liable  for  commissions  according  to  its 
agreement,  at  least  on  loans  of  i^eh  he  was 
the  procuring  cause. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Brice,  Judge. 

Action  by  J.  R.  Daughtry  against  the  B. 
F,  CoUIns  Investmrat  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

B.  D.  Bowers,  of  Boswell,  and  Pearson  A 
Balrd,  of  Oklahoma,  Okl.,  for  appellant. 

Keld,  Bervey  &  Iden  and  Tomlison  Fort, 
all  of  Roswell,  for  appellee. 

DAVIS,  J.'  The  complaint  to  this  case  al- 
leges, in  effect,  that  in  1919  appellee  waa  en- 
gaged in  the  business  of  negotiating  loans 
and  appellant  in  making  loans  in  this  state. 
They  entered  into  a  contract  by  which  ap- 
pellee agreed  to  procure  applications  for 
loans  from  persons  In  I^a  county,  and  ap- 
pellant agreed  to  make  such  of  the  loans  as 
it  approved,  to  pay  appellee  a  commission 
of  4  per  cent.,  and  to  give  him  the  exclusive 
agency  for  that  county.  It  alleged  that  ap* 
pellee  submitted  to  appellant  a  large  nnm- 
ber  of  applications  for  loans,  which  it  ac- 
cepted, and  thereby  appellee  became  oititled 
to  the  agreed  commission. 

Upon  the  trial  it  appeared  that  the  con- 
tract claimed  by  appellee  covering  the  sub- 
misBion  of  applications  and  payment  of  tbe 
commission  was  the  result  of  a  series  of  let- 
ters between  the  parties,  while  the  under- 
standing as  to  the  exclusive  agency  tor  Lea 
county,  as  claimed,  was  oral.  The  contract 
as  a  whole  was  not  contained  In  any  written 
Instrument,  but  was  made  up  of  correspond- 
ence  and  conversations. 

[1]  1.  Appellant  assigns  the  admission  of 
these  letters  as  error,  claiming  that  the  orig- 
inals or  copies  should  have  been  filed  with 
the  complaint  under  section  4146,  Code  1915. 
That  section  concerns  written  instruments 
upon  which  any  action  or  defense  is  found- 
ed, and  which  are  referred  to  in  the  plead- 
ings. This  acUm  Is  not  founded  iqmn  tbe 
letters,  bat  upon  agreements  to  be  deduced 
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from  the  correspondence  and  oral  under- 
standing. The  letters  are  not  referred  to 
in  the  complaint  The  statute  la  not  appli- 
cable. 

[2]  Appellee  claimed  commission  npon  two 
classes  of  loans:  First,  those  to  which  he 
called  appellant's  attention  by  snbmlttlnff 
applications  from  prospective  borrowers; 
and,  second,  those  with  which  he  personally 
had  no  connection,  but  for  which  he  claimed 
compensation  because  of  his  alleged  exclu- 
sive agency  for  Lea  county.  The  court  was 
evidently  of  the  opinion  either  that  the  ex- 
clusive agency  was  not  proved,  or  that  It 
was  Ineffective  in  law  to  create  the  right  as- 
serted :  for,  by  the  Instructions  to  the  Jury, 
the  right  of  recovery  was  limited  to  the  first 
class.  As  to  these  the  Jury  was  Instructed 
that  there  could  be  no  recovery  unless  ap- 
pellee was  the  procuring  cause.  The  ques- 
tion of  an  exclusive  agency  then  ceased  to 
be  of  Interest  in  the  case.  The  instruction 
limiting  the  recovery  was  to  the  advantage 
of  appellant. 

Appellant  nevertheless  assigns  as  error 
the  instruction  which  allowed  recovery  up- 
on loans  as  to  which  appellee  was  the  pro- 
curing cause.  It  says  that  the  complaint 
proceeded  upon  the  theory  of  an  exclusive 
agency  for  Lea  county,  that  appellant  could 
recover  only  upon  proof  of  such  agency,  and 
that  only  this  Issue  should  have  been  sub- 
mitted to  the  Jury.  We  do  not  so  consider 
the  complaint  While  there  was  an  allega- 
tion of  such  an  agency,  It  bad  no  bearing 
upon  the  liability  of  appellant  for  loans  pro- 
cured by  appellee,  for  as  to  such  loans  It  was 
liable  whether  the  agency  was  exclusive  or 
not  If  the  allegaUon  regarding  exclusive 
agency  la  eliminated,  the  complaint  still 
states  a  cause  of  action.  The  assignments 
based  npon  this  theory  of  appellant  are  not 
well  taken. 

[3]  The  principal  contention  of  appellant 
upon  which  several  assignments  of  error  are 
based,  is  that  appellee  was  not  entitled  to 
recover  at  all  because  be  was  to -receive  a 
commisslmi  from  both  parties  to  the  trans- 
action, thus  caosing  a  situation  which  appel- 
lant claims  Is  contrary  to  public  policy. 

Appellee  testified  that  B.  F.  Tborne  was 
one  of  his  Lea  county  agents  in  obtaining 
loan  applications.  Appellee's  original  plan 
as  to  couipeiisntion  wna  tliflt  he  sliould.have 
the  4  per  cent,  to  be  paid  by  appellant,  and 
that  Tborne  should  obtain  his  commission 
from  the  borrowers.  This  is  the  basis  for 
appellant's  present  contention  that  appel- 
lee was  representing  both  parties  to  the 
transaction.  But  the  plan  was  never  carried 
out.  There  is  nothing  to  show  that  either 
appellee  or  Thome  ever  represented  the  bor- 
rowers or  received  a  penny  from  any  one  of 
them.  Appellant  was  advised  of  the  propos> 
ed  plan,  and  questioned  it  to  the  extent  that 


it  might  cause  the  loans  to  bear  usurious 
interest  On  being  assured  by  appellee  that 
no  charge  would  be  made  that  would  violate 
the  usury  law,  It  made  no  further  objection. 
Thome  consistently  denied  that  he  was  In 
any  way  an  agent  for  appellee,  and  we  might 
assume  that  the  Jury  were  of  that  oplnimi. 
Inasmuch  as  no  compensation  was  received 
from  the  borrowers,  and  since  the  plan  of 
receiving  a  commission  from  twth  parUes 
was  communicated  to  api>ellant,  and  not  ob- 
jected to  if  not  usurious,  and  since  Thome 
may  not  have  been  api)ellee's  agent  in  which 
event  no  double  agency  could  possibly  arise, 
it  Is  evident  that  appellant's  argument  foils 
for  lack  of  supporting  facts,  whether  or  not 
it  is  a  correct  statement  of  the  law. 

[4]  Under  the  evidence  presented,  the  ju- 
ry evidently  believed  that  appellee  furnish- 
ed appellant  with  applications  from  pros- 
pective borrowers  In  Lea  county  under  the 
express  agreement  that  he  should  receive  a 
commission  upon  such  loans  as  were  found 
acceptable.  Appellant  Inspected  the  pr<^r- 
ties  offered  as  security,  and  made  a  numbw 
of  loans.  Thome,  who  was  considered  by 
appellee  as  his  agent  denied  any  such  agen- 
cy, and  appellant  decided  to  transact  Ita 
business  direct  with  him,  disregarding  Ita 
agreements  with  appellee,  and  the  services 
which  he  had  already  rendered,  and  giving 
no  notice  of  Its  Intentions.  While  It  ml^t 
do  this  as  to  future  transactions.  It  conld 
not  do  so  as  to  the  past  without  remalnlns 
liable  to  appellee  for  commissions  according 
to  Its  agreement  at  least  upm  loans  .of 
which  he  was  the  procuring  canae.  Since 
recovery  was  limited  to  audi  loans,  appel- 
lant has  no  complaint. 

For  the  reasons  stated,  the  Judgment  to 
affirmed ;  and  it  Is  so  ordered. 

RATNOLDS,  C.  J.,  and  PARKER,  con- 
cur. 


(28  N.  M.  UO 

WILLIAMS  V.  LUSK  et  ux.    (No.  2S78.) 

(Supreme  Court  of  New  Mexico.    April  19, 
1922.   Rehearing  Filed  May  5,  1922L 
Rehearing  Denied  Jaly  1. 1922.) 

fSvUalua  by  the  Cmtrt.) 

1.  Publle  laadi  «=»224'/^,  New,  vol.  HA  Key- 
No.  Series— The  iaoorporatlon  of  Masllla  held 
without  power  to  dispose  of  lands  of  the  Me- 
silla  grant  not  held  In  oommon. 

Under  diapter  87.  Laws  1878,  creatiDc  the 
incorporatioD  of  Mosilla,  the  incorporation  has 
DO  power  of  disposition  over  lands  of  the  Me- 
silla  grant  not  held  in  common. 

2.  Quieting  title  <»=>44(l)— Party  olalmlng  un- 
der  deed  from  Incorporation  of  Metllla  mast 
show  lands  conveyed  thereby  were  a  part  of 
those  held  in  common. 

As  a  prereqalsite  to  the  validity  of  a  deed 
from  the  Incorporation  of  Hesilla,  the  party 
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daimiDg  ander  die  deed  mait  ihow  that  the 
lands  which  it  purports  to  convey  are  a  part 
of  the  laoda  of  the  grant  held  in  common. 

3.  Qileting  titio  «s3tl0(2)  —  PommsIor  under 
4Mi,  fair  Ito  fam^  with  cialm  of  owaorahip 
la  sMflMMt  u  igiint  om  aliowiBg  no  better 

title. 

PosaesBion  under  a  deed,  fair  on  its  face, 
with  claim  of  ownerabip  is  sufficient  to  estab- 
fisb  title  in  a  suit  to  quiet  title  as  against  one 
•bowing  no  better  title. 

Anneal  from  District  Ckmrt,  Dona  Ana 

County;  M.  O.  Mech«n.  Judge. 

Action  by  Nellie  HIU  'WllUamB  against  L. 
a  Luslc  and  wife.  Judgment  In  favor  of 
I^aintiff,  and  defendants  appeaL  Beversed 
and  raiuuHledt  wtUi  Instructions. 

Frank  ^rron,  N.  C.  Frenger,  and  R.  L. 
Toong,  all  of  Las  Graces,  for  appellants. 
J.  H.  Paxton,  of  Las  Graces,  for  appellee. 

DAVIS,  J.  tt]  Appdiee,  who  was  plaintiff 
below,  commenced  this  suit  to  qnlet  her 
title  to  several  tracts  of  land  within  the 
UeAOla  CivU  Golony  grant  Appellants,  who 
were  amcng  the  defendants,  claimed  own- 
ership of  <Hie  tract  The  isaae  was  as  to  the 
Utle  to  Oils  piece.  Ai^eUants  and  thelr 
inredeceasora  In  interest  bad  been  In  pos- 
nsdon  of  it  for  nearly  tea  years  and 
sttU  was  in  possession  when  this  suit  was 
oomraenced.  Both  parties  fully  presented 
tb^  case,  each  <ilaiming  a  title  nndw  the 
grant,  and  each  also  claiming  by  adverse  pos- 
sesion. On  the  latter  issue  the  court  found 
Oiat  neltber  ct  tbem  bad  held  sncb  posses- 
sion for  a  suflBcient  pwiod  to  cause  the  stat- 
ute  to  ran  either  aa  vesOiv  Utle  <v  as  bar- 
ring adversary  proceedings.  The  evidence 
upOD  this  feature  was  indefinite  and  to  some 
extent  conflicting.  We  are  not  disposed  to 
interfere  with  the  finding  of  the  trial  court 
in  this  respect,  and  will  therefore  decide  the 
case,  as  that  court  did,  upon  the  documen- 
tary title.  Having  failed  In  her  proof  of  a 
title  by  possession,  appellee  must  recover,  if 
at  all,  upon  the  strength  of  her  deeds,  and, 
If  that  also  falls,  the  dedsicm  must  be  against 
her,  irrespective  of  the  title  of  appellant,  for 
certainly  before  she  may  quiet  her  title  ap- 
pellee must  prove  that  she  has  one.  Abeyta 
V.  Taf oya.  26  N.  M.  346.  192  Pac.  481 ;  New 
Mexico  Realty  Co.  v.  Security  Irr.  &  D.  Co., 
27  N.  M.  ,  204  Pac.  984. 

The  Mesilla  Civil  Colony  grant  lies  within 
what  is  known  as  the  Gadsden  Purdiase  and 
was  based  opcm  a  decree  promulgated  by  the 
President  of  Mexico  and  regulations  of  the 
state  of  Chihuahua.  Under  these  regula- 
tions lands  were  assigned  to  the  coltny  both 
for  cultivation  and  for  grazing  purposes.  As 
was  costMnary  under  the  taws  of  Mexico^ 
allotments  were  made  of  numerous  tracts  of 
agricultural  lands,  of  which  the  allottees  be- 


came the  owners  in  severalty,  and  the  unal- 
lotted land  was  designated  for  the  ccnnmon 
use  of  all  of  them  for  grazing  and  other  pur- 
poses. In  this  particular  colony  some  two 
leagues  of  land  was  allotted  as  agrieulural, 
and  the  remainder  left  for  cMnmon  use.  This 
agricultural  land  was  from  time  to  time  di- 
vided among  the  settlers,  an  allotment  of  a 
specific  tract  being  made  to  each  of  them. 
Cultivation  of  the  lands  near  Picacho,  where 
the  tract  here  in  questitm  was  situated,  was 
apparently  carried  on  for  many  years,  but  a 
change  in  the  course  of  the  river  made  fur- 
ther Irrigation  difficult  or  perhaps  Impos- 
sible, and  cultivation  was  alnndoned.  The 
tract  here  In  dispute  lay  within  them  agri- 
cultural lands. 

[1]  By  chapter  37  of  the  laws  of  1S78,  the 
Legislature  of  New  Mexico  created  the  "In- 
corporation  of  Mesilla"  composed  of  the  own- 
ers of  real  estate  resident  within  the  limits 
of  the  Mesilla  grant  and  gave  It  power  "to 
take  control  of  all  reel  estate  held  In  com> 
mon.'*  The  oommissioners  who  handled  Its 
affairs  were  aotbortzed  to  sell  or  lease  the 
common  lands.  The  act  made  no  attempt  to 
grant  any  powers  as  to  allotted  lands,  and. 
as  these  were  held  in  severalty  subject  to 
the  control  of  eadi  individual  owner,  no 
l^llslatiTe  action  regarding  them  waa  nee> 


On  FAruary  28, 1893,  the  incorporation  of 
Mesilla  presented  to  tiie  Goort  of  Prlvato 
Land  Claims  a  petition  asking  the  conflrma- 
tlon  of  the  Mesilla  grant.  The  court  acted 
upon  tfala  petltlmi  and  confhnned  the  grant 
In  two  parcels,  tract  No.  1,  conststlng  of  the 
agricultural  land,  and  tract  No.  2,  of  pa^ 
tore  and  woodland.  The  court  found  that 
all  the  agricoltural  land  bad  been  allotted 
and  distributed  among  the  settlers,  and  a<> 
cordingly  ccmflrmed  tnet  No.  1  to  the  corpo> 
ratloo  "in  trust  toe  the  persMU  to  whom  the 
same  was  Plotted."  On  the  other  hand, 
tract  No.  2,  the  unallotted  or  otmunon  land, 
was  confirmed  to  the  corporation  absoiutejy. 

Pollowii^  this  decree,  on  November  15, 
1909,  a  patent  of  the  United  States  was  la- 
SUM  to  the  corporation  of  Heailla  conveying 
tract  No.  1— 

"In  trust  for  the  persons  constltating  the  col- 
ony known  as  the  colony  of  Mesilla,  and  such 
other  persons  as  were  bona  fide  residentB  upon 
the  same  at  the  date  of  said  treaty  [the  Gads- 
den Treaty],  and  the  heirs  and  soceessors  in 
interest  of  such  persons.** 

[2]  The  land  which  is  the  subject  of  this 
lltlgaUoii  is  a  part  of  tract  No.  1.  Appellee 
based  her  cialm  of  title  to  It' disregarding  the 
question  of  possession  upon  a  deed  fr<Hn  the 
Incorporation  of  Mesilla  dated  May  11,  1918, 
signed  by  Its  president  and  secretary,  and 
which  In  terms  conveys  the  land  to  her. 
Since,  under  the  findings  of  the  trial  court, 
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this  Instrument  c<»istitutes  ber  only  title, 
the  determination  of  its  effect  must  be  de- 
dsive  of  this  case.  Title  to  allotted  lands 
passed  to  the  allottee.  U.  S.  v.  Sandoval, 
167  U.  S.  278,  17  Snp.  Ct  868.  42  U  Ed.  168 ; 
Bond  T.  Barela.  16  N.  M.  660,  120  Pac.  707; 
Id..  229  U.  S.  488,  33  Sup.  Ct.  809.  57  L.  Ed. 
1202.  Unless,  because  of  the  breach  of  some 
i»ndition,  neither  the  government  nor  the 
grant  authorities  bad  any  further  right  of 
disposition  of,  or  control  over,  them.  Tbey 
bad  the  same  status  as  other  lands  held  in 
private  ownership.  Both  the  New  Mexico  Leg- 
islature and  the  Court  of  Private  Land  Claims 
In  "dealing  with  the  Mesilla  grant  recognized 
this  situation.  The  Legislature  gave  no  pow- 
er over  such  lands  to  the  corporation  It 
created.  The  court  ocmflrmed  tbem  to  the 
corporation  only  as  trustee  for  the  actual 
owners  in  whom  title  had  already  vested. 
If  the  corporation  acquired  any  title  at  all 
under  this  decree  or  under  the  patent  It 
was  merely  as  a  naked  trustee  with  no  du- 
ties to  perform  holding  the  mere  legal  title 
for  fhe  real  owners.  Confirmation  to  the 
corporation  as  trustee  was  <mly  a  convenient 
method  of  avoiding  the  Inquiry  into  the  title 
to  each  allotted  tract  within  the  grant  which 
would  have  been  necessary  to  a  conQrma- 
tlon  of  the  particular  tracts  to  their  Indi- 
vidual owners.  Certainly  under  general  rules 
oS  law,  such  a  trustee  could  have  no  power 
of  disposition,  and  Its  deed  is  ineffectual  as  a 
conveyance  of  title.  The  act  of  the  Legisla- 
ture, which  created  this  corporation  and  up- 
on which  Its  authority  Is  wholly  depHidenti 
gives  It  no  such  authority.  Its  rl^ts  and 
powers  as  to  effectual  disposition  are  con- 
fined absolutely  to  the  lands  held  In  com- 
mon. The  validity  of  the  deed  glvm  to  the 
appellee  depends  therefore  npon  whether  the 
tract  It  attempted  to  convey  was  In  btct  a 
part  of  the  common  lands.  Since  appellee 
relied  upon  this  deed  for  her  title  It  was 
Incumbent  upon  her  to  prove  the  title  and 
authority  of  her  grantor  by  showing  that 
the  tract  was  In  fact  a  part  of  the  land  held 
in  common  and  owned  by  the  Incorporation. 
Since  she  failed  to  show  this  tact,  It  follows 
that  the  incoi^oration  of  Hesilla  had  no 
power  of  control  over  It  and  no  right  to  dis- 
pose <rf  it,  and  its  deed  is  a  nullity. 

Counsd  for  appellee  contends  that  the 
point  we  have  discussed  is  not  as^gned  as 
error.  Appellant  asked  the  trial  court  to 
make  a  conclusion  of  law  to  the  effect  that 
the  act  creating  the  incorporation  of  Mesllla 
vested  in  it  no  right  to  grant  titles  to  land 
in  tnct  No.  1,  but  gave  It  Jurisdiction  only 
over  the  commoA  lands,  and  that  the  corpo- 
ration had  DO  power  to  convey  the  lands 
covered  by  the  deed  to  appellee.  The  refusal 
of  the  trial  court  to  do  so  is  assigned  as  er- 
ror here,  and  the  point  is  therefore  suffi- 
ciently raised. 

Appellants  attempted  to  show  affirmative- 
ly that  the  land  In  dispute  was  actually  al- 


lotted, and  to  deralgn'  title  from  the  aUottee. 
Bnt  the  trial  court  found  that  the  land  de- 
scribed In  the  certificate  of  allotment  wu 
not  the  same  land  claimed  by  appellants  and 
described  In  their  later  conveyances.  Dnder 
the  evidence  in  the  case,  we  will  not  dlstnrb 
that  finding. 

The  proof  on  behalf  ot  appellants  wib, 
however,  sufficient  to  require  a  decree  in 
their  favor.  On  the  23d  day  of  November, 
1016,  a  deed  was  executed  by  Phcebus  Fren- 
denthal  and  wife  to  appellant  L.  C.  La* 
for  the  lands  involved  in  this  proceedhig. 
The  court  found  that  Preudenthal  had  be«i 
in  the  actual  and  adverse  possession  <tf  Uiis 
land  since  the  month  of  January,  1909,  and 
that  appellants  continued  this  possession  to 
the  time  of  the  bringing  of  this  suit.  In 
Holthoff  V.  Preudenthal,  22  N.  M.  377,  162 
Pac.  173,  this  court  held  that  possessiMi  un- 
der a  deed  fair  on  its  face,  with  a  claim  of 
ownership,  Is  sufficient  evidence  to  establish 
title  in  an  action  such  as  this  as  against  « 
defendant  not  showing  a  better  title.  Appd- 
lee,  as  we  have  seen,  proved  no  title  to  this 
land,  and  it  ?onowB  that  the  possession  of 
appellants  under  the  deed  mentioned  was  suf- 
ficient to  require  a  decree  In  their  favor. 

The  judgment  of  the  lower  court  Is  ther* 
fore  reversed,  with  instructions  to  enter  a  de- 
cree in  favor  of  appellants ;  and  It  Is  so  or- 
dered. 

BATMOU)S,  a  J.,  and  PARKEB,  J., 
concur. 

-*  .£S  N.  U.  13S) 

PiCACHO  CATTLE  CO.  v.  ATCHISON,  T. 
&  S.  F.  RY.  CO.    (No.  2667.) 

(Supreme  Court  of  New  Mezteo.  Uay  21; 

.1922.) 

fBvllabu$  hv  the  Oourti 

r.  Pfeatflna  «=^3I3,  3t6— Office  ef  hill  of  ptr> 
tlculars  stated;  ordering  of  bill  ef  parthalan 
discretionary  with  court. 
The  office  of  a  bill  of  particulars  Is  to  fur- 
nish information  necessary  to  a  proper  answer 
and  preparation  for  defense,  and  ordering  tbt 
bin  Is  discretionary  with  the  court. 

(Additional  Syttabut  ly  0<M«orfaI  BtofJ 

2.  Pleadlso  «=>324— Bill  of  partlcsiars  is  t* 
place  of  oonverslon  of  cattle  by  oarrler 
Insuffldont. 

In  action  against  railroad  for  convernoa  at 
cattle,  in  which  the  complaint  did  not  state  tin 
place  ot  conversion,  and  plaintiff  mu  ordered 
to  famish  a  bill  ot  particulars  as  to  the  pUc* 
thereof,  a  bill  stating  that  plaintiS  was  "nnablfl 
to  furnish  a  statement  of  the  place  of  the  con- 
version more  specific  than  that  referred  to  in 
the  correspondence  of  plaintiff  with  tbe  defend- 
ant, now  presumably  in  the  possession  of  the 
defendant,"  without  denying  knowledge  of  the 
place  of  the  conversion  or  setting  out  such  cor- 
respondence, Aeld  insufficient 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Brlce,  Judge. 
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Action  by  the  Plcacbo 
against  the  Atdilson,  Topeka  &  Santa  W6 
Railway  Company.  Judgment  ot  dismissal, 
and  plaintiff  appeals.  Afllnned. 

R.  D.  Bowers,  of  BoiweU,  for  aroellanL 
W.  O.  Beid,  George  S.  Downer,  and  EJarl 
C  JOeu,  all  of  AIbiiQtira:>QU^  f  aiH?ellee. 

DAVIS,  J.  This  is  an  action  in  damages 
for  the  conversion  ot  five  bead  of  cattle. 
The  complaint  gave  the  time  of  the  conver- 
alon  as  "on  or  about  the  14th  day  of  Novem- 
ber. IdlT."  The  place  was  not  stated.  On 
motion  the  court  ordered  the  furnishing  of  a 
bill  of  particulars  fixing  the  time  and  place 
o£  the  ctmrerslon.  Appellee  answered  this, 
stating  that  it  was  unable  to  be  more  spe- 
cific as  to  the  date,  and  was  "unable  to  fur- 
nish a  statement  of  the  place  of  couTerslon 
more  specific  than  that  referred  to  in  the 
correspondence  of  plaintiff  with  the  defend- 
ant, now  presumably  in  the  possession  of 
defendant."  This  bill  of  particulars  was 
stridien  out  on  motion,  the  court  holding 
the  statement  of  place  Insufilclent.  Appel- 
lant declined  to  do  anything  further  in  the 
matter,  taking  the  ground  that  the  court  bad 
no  power  to  order  the  bill,  and,  if  it  did  have 
the  right  to  require  it,  the  one  furnlslied  was 
sufficient  The  court  thereupon  dismissed 
the  action,  and  this  appeal  was  then  taken, 
appellant  standing  here  upon  its  position  in 
the  lower  court. 

[1,2]  In  attacking  the  power  of  the  court 
to  order  the  bill  of  particulars  appellant  ar- 
gues that  the  place  of  conTersion  Is  immate- 
rial, because  the  action  is  transitory  and 
may  be  brought  wherever  Jurisdiction  of 
the  parties  is  obtained.  It  may  be  granted 
that  the  allegation  of  place  was  not  essential 
to  show  jurisdiction,  and  even  that  It  was 
not  necessary  in  the  complaint  at  all.  But 
the  office  of  a  bill  of  particulars  is  not  to 
supply  matters  which  should  have  been  al- 
leged Ih  the  complaint  nor  to  evidence  a  }u- 
rlfldlctlon  not  otherwise  alleged.  It  Is  to 
fomlsb  information  necessary  to  a  proper 
answer  and  preparation  for  defense.  6  Enc. 
P.  &  P.  618,  610.  The  ordering  of  a  bill  of 
particulars  is  discretionary  with  the  court, 
and,  since  there  is  no  Indication  whatever  In 
the  complaint  as  to  the  place  of  c(»iTersion, 
It  not  evm  being  alleged  that  It  occurred  on 
the  railroad  of.  appellee,  and  any  point  in 
the  entire  world  being  therefore  possible  as 
a  situs  for  the  alleged  conversion,  it  would 
seem  that  the  court  wisely  exercised  its  dis- 
cretion in  requiring  a  more  definite  state- 
ment of  It.  Id  Leonard  v.  Greenleaf,  21  N. 
M.  180,  153  Pac.  SOT.  we  held  that  It  was  er- 
ror for  a  court  to  <H'der  a  bill  of  particulars 
to  cover  immaterial  information.  There  the 
Information  sought  was  immaterial  for  every 
purpose.  Here  luiowledge  of  the  place  of  the 
claimed  conversion  might  be  both  material 
and  necessary  in  the  preparation  of  plead- 
tngs  and  defense. 
The  statement  In  the  bill  of  particulars 
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that  aroellant  had  knowledge  of  the  place  ot 
conversion  further  than  that  referred  to  In 
the  correspondence  between  the  parties  was 
not  a  compliance  with  the  OTder.  It  did  not 
deny  knowledge,  nor  did  It  give  Information, 
^e  correspondence  was  not  set  out,  so  that 
a  nttxeuci  wonld  in<dude  It,  nor  as  a  mat- 
ter of  fact  was  there  an  affirmative  state- 
ment that  any  such  correepon d ence  was  li^ 
existence.  The  reference  to  unidentified  and 
nndescrihed  correspondence  added  nothing. 

Compliance  with  the  order  was  not  diffi- 
cult. It  would  have  been  easy  for  appellant 
to  state  what  knowle^  he  bad,  and  nothing 
more  was  required. 

The  order  of  the  court  the  ac- 

tion was  correct,  and  the  judgment  therefore 
via.  be  affirmed ;  and  it  Is  so  ordered. 


and  PABKfiUt,  4^  «»• 


BAYNOU^S.  a  J. 
cur.  , 

dS  N.  U.  lO) 
8PENCE  T.  EL  PASO  &  8.  W.  CO. 
(Ne.  3590.) 

(Supreme  Court  of  New  Ifexlcoi.   May  IOl 

1922.) 

fSyUabuM      the  Court.) 

Carriers  «=>2I8(8)— Shipper  who  agrees  te 
load  live  stock  at  his  own  rl«k  oannot  recover 
for  losses  dse  to  overloading. 

A  shipper  who  agrees  to  load  live  stock  at 
his  own  risk,  and  who  overloads  the  cars,  can- 
not recover  against  the  carrier  for  losses 
which  would  not  have  occurred  but  for  the 
overloading. 

Appeal  from  IMstrlct  Court,  Lincoln  Coun- 
ty ;  Hewitt,  Judge  pro  tem. 

Action  by  Clarence  Spence  against  the  Q 
Paso  &  Southwestern  Company.  Judg- 
ment for  plaintiff,  and  defendant  api)ea)s. 
Reversed  and  remanded  vrith  tnetructtms  to 
enter  Judgment  for  defendant 

W.  A.  Hawkins  and  H.  H.  HcElroy,  both 
of  El  Paso,  Tex.,  for  appellant 
6.  W.  Priidiard,  ot  6aat&  Fe,  for  appellee. 

DAVIS,  J.  Tbla  is  an  action  to  recover 
damages  for  injuries  to  a  shipm^t  of  cat- 
tle made  by  appellee  from  El  Paso,  Tex.,  to 
Ancho,  in  this  state,  nie  material  allega- 
tions of  the  complaint  as  to  n^Hgenoe  are 
as  follows: 

'The  defendant  agreed  to  famisb  plaintiff  five 
certain  cars,  the  character  of  which  was  agreed 
on  by  said  parties,  and  to  safely  carry  over 
Its  lines  of  railroad  from  said  dty  of  EI  Paso 
to  Ancho,  and  to  safely  deliver  to  plaintiff  at 
said  Ancho  Station  260  head  of  mixed  cattle. 
*  *  *  That  whUe  the  defendant  famished 
certain  cars  for  the  use  of  the  plaintiff,  *  *  • 
it  did  not  famish  the  plaintiff  the  eliuaeter  of 
cars  agreed  on  in  said  agrennent,  and  did  not 
safely  carry  and  deliver  said  oattle  te  the  plain- 
tiff at  said  Ancho  Station,  pursuant  to  and  in 
accordance  with  said  agreement,  but,  on  the 
contrary,  neglected  and  failed  to  fumlsh  cars 
^th  the  capacity  It  had  .agreed  on  with  plain* 
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tiff,  and  bo  Defligentlr  aowded  aald  eattle  ia 
th«  can  funiahed  1^  it,  and  ao  negllsentlr 
handled  and  eared  for  the  said  cattle  aa.a  com- 
mon carrier  over  its  line  of  railroad  between 
the  points  named,  that  10  head  of  said  cattle 
were  killed  and  died  in  said  cars  before  they 
were  removed  therefrom  at  said  Ancho  Station, 
on  or  about  the  2d  day  of  January,  1918;  and 
that  OD  the  account  of  the  bruisea  and  injariea 
received  due  to  the  careless  and  negligent  maa* 
ner  in  which  the  defendant  handled  and  hauled 
said  cattle  hi  said  cars  between  the  poUits 
aforesaid,  35  of  said  caUle  died  after  being 
removed  from'Baid  cars." 

While  there  Is  a  controversy  as  to  the  ef- 
fect of  these  allegations,  we  will  wmstrue 
them  according  to  the  theory  of  appellee,  as 
charging  three  breaches  of  duty  against  the 
"railroad  company,  namely,  that  it  did  not 
furnish  the  character  of  cars  agreed  upon, 
that  it  negligently  crowded  the  cattle  into 
the  cars,  and  that  It  was  negligent  in  hauling 
and  handling  the  cattle  during  transporta- 
tion. All  of  these  charges  were  denied  by 
the  answer. 

The  evidence  showed  that  appellee  bad  261 
cattle  In  the  stockyards  at  El  Paso  for  ship- 
ment to  Andio,  and  that  he  ordered  two  40- 
foot  and  three  3d-foot  cara  Five  were  fur- 
nished, but  all  were  36-foot  cars,  containing 
therefore  a  total  space  leas  tlian  that  con- 
tracted for. 

For  the  purposes  of  this  case  we  shall  as- 
sume the  truth  of  the  special  finding  of  the 
Jury,  that  the  order  for  the  cars  was  given  to 
the  agent  of  appellant,  and  that  the  duty  to 
famish  Uiem  rested  upon  appellant. 

I^iere  is  no  dispute  as  to  the  overloading 
of  the  cars.  Two  hundred  sixty  head  were 
put  into  Are  cars,  an  arerage  of  B2  to  the 
car,  whldi,  according  to  an  Oie  testimony, 
was  coniddwaUy  in  flxcess  of  the  number 
fliat  could  propCTly  be  loadedL  They  were  so 
crowded  that  it  was  necessary  to  leave  one 
head  at  the  yards.  Bnt  while  agredng  as  to 
the  £Bct  of  omloadlng,  the  parties  are  In 
wide  dlsagreonent  as  to  the  responsibility 
for  It.  each  asserting  that  the  loading  was 
done  by  the  other.  A  special  Interrogatory 
was  directed  to  the  jury  upon  this  question, 
and  answered  to  the  effect  that  the  cars 
were  ovwloaded  by  appellee  There  was  evl- 
doice  to  support  this  finding.  , 

The  contract  under  whlcSi  the  eattle  were 
shb>ped  contained  the  f<dIowlng  provision : 

"That  said  second  party,  at  his  own  risk  and 
expense  is  to  take  care  of,  feed,  water  and 
attend  to  said  stock  while  the  same  may  b«  in 
the  stockyards  of  the  first  party,  or  else^ere, 
awaiting  shipment,  and  while  the  same  Is  being 
loaded,  transported,  unloaded  and  reloaded,  and 
to  load,  unload,  and  reload  the  same  at  feeding 
and  transfer  points,  and  wlierever  the  same 
may  be  unloaded  and  reloaded  for  any  purpose 
whatever." 

By  the  terms  of  this  contract  the  duty  to 
load  and  unload  rested  upon  appellee  alone. 
Under  the  sitecial  finding  of  the  jury  he  actu- 


ally loaded  the  oatOe.  We  must  thereCore 
consider  it  as  wtabllshed  tiiat  he  aiouB  Is 
leeponslble  for  the  overloading. 

Appellee  attempta  to  attribute  the  over- 
loading to  the  failure  of  appellant  to  furnish 
cars  of  the  capatity  ordered.  The  argument 
is  not  sound.  Appellant  breached  its  con- 
tract in  this  regard,  and  thus  became  liable 
for  resulting  damages.  But  that  cannot  in- 
clude losses  to  cattle  Improperly  crowded  in* 
to  the  cars  t>y  appellee  himself.  As  between 
these  two  acts,  the  overloading,  not  the  fail- 
ure to  furnish  the  space  ordered,  caused  the 
Injuries.  This  is  not  a  case  of  failure  to 
furnish  ears  stiitable  for  a  particular  pur- 
pose. The  cars  were  fit  for  shipping  cat- 
tle. The  trouble  arose,  not  from  the  char- 
acter of  the  cars,  but  from  loading  them  to 
more  than  their  capacity. 

The  allegation  of  carelessness  or  negligence 
in  the  hauling  of  the  train  contolning  these 
cattle  Is  based  upon  the  testimony  of  a  care- 
taker who  traveled  with  them.  He  stated,  in 
substance,  ae  set  out  in  appellee's  brief,  that 
several  times  the  train  was  severely  jerked 
80  that  many  of  the  cattle  fell  down,  and 
that  the  crowded  condition  of  the  cars  made 
it  impossible  to  get  them  up.  The  Injuries  to 
the  cattle  were  not  primarily  caused  by  tlieir 
falling.  The  fair  Inference  from  the  testi- 
mony is  that  they  were  bruised,  and  In  some 
instances  killed,  by  being  trampled  while 
down  by  the  other  cattle.  If  the  cars  had 
been  properly  loaded,  the  men  In  charge 
could  have  gotten  the  down  cattle  onto  their 
feet  and  prevented  the  injuries. 

2.  It  was  the  duty  of  appellee  to  render 
such  aid  and  assistance  through  the  care- 
takers frtHn  time  to  time  en  route  as  mould 
be  helpful  in  protecting  the  cattle  against 
injury,  and'  this  inclnded  the  duty  of  getting 
up  such  cattle  as  wa«  down  In  the  eaxu, 
A.,  T.  &  8.  F.  B.  Co.  T.  Uerduuts*  Uve  Stock 
Cow  (a  C.  A.)  278  Fed.  isa  Appellee  by  over- 
loadlng  the  cars  made  Impoeaible  the  per- 
formance of  his  dat7  In  this  req>ect 

It  must  flierefore  be  taken  as  a  £act  Out 
bat  for  ttte  n^gUgence  of  appdiee  bfansdf  the 
Injuries  of  which  he  complains  would  not 
have  occurred.  His  own  acts  were  the  par- 
tial and  contributing  cause,  If  not.  Indeed, 
the  principal  cause,  of  the  losses.  May  he 
recover  under  such  drcumstonces  damages 
for  i^tch  he  li  at  least  ta  a  lugs  measnre  to 
Wame,  and  thus  shift  to  another's  shoulders 
the  loss  which  his  own  act  caused? 
reasoning  clearly  says  he  may  not  do  ao* 
and  autborlttes  so  bold. 

Iji  Illinois  Central  B.  R.  Co.  t.  Rogers,  162 
Ey.  635,  172  S.  W.  MS,  U  R.  A.  1015a  1220. 
Ann.  Oas.  1916B,  1201,  the  role  Is  stated  as 
follows: 

"It  is  wen  settled  by  the  almost  nnanimoiia 
authorities  that  where  the  carrier  fnmlshes  a 
CUT  to  shipper  for  the  purpose  of  ahtppiac  Uvo 
stock  therein,  aad  the  latter  loads  the  Uvo 
8toi±  himself,  and  In  doing  se  he  overerowds 
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the  ftntmalfl  or  plsen  tn  mi«  eomiMrtment 
animals  of  different  kinds,  the  risk  of  loss  or 
Injary  is  npon  the  shipper,  being  caused  by  his 
own  act;  *  *  *  the  carrier  not  being  liable 
for  loss  or  tnjai7  doe  to  .*  *  *  andi  cans- 


In  FldcUn  r.  Wal»ab  B.  Co.,  116  Ho. 
App.'  eS3.  92  8.  W.  347,  the  court  said : 

"Conceding  the  negligence  of  defendant  tn 
failing  to  furnish  the  Idnd  of  cars  ordered,  it 
was  the  negligence  of  plaintiffs  in  knowingly 
orerloa^ng  the  cars  that  was  the  proximate 
cause  of  the  kOUns.  Plaintiffs  were  ezperi' 
enced  shippers,  and  knew  before  they  began  the 
loading  that  the  cars  were  too  small  for  the 
whole  shipment.  They  knowingly  and  toIud- 
tarily  took  the  risk  of  overcrowding,  and  can- 
not complain  of  the  result,  reasonably  to  have 
been  anticipated,  following  their  own  want  of 
due  care." 

In  T,  &  P.  R.  Co.  v.  Klepper  (Tex.  CIy. 
App.)  24  S.  W.  667,  the  court,  in  holdin?  that 
evidence  of  overcrowding  by  plaintiff  should 
have  been  admitted  in  an  action  based  on 
defendant's  negligence,  said: 

"It  is  no  answer  to  say  that  appellee  called 
for  a  34-foot  car,  and  was  told  he  could  only 
be  famished  with  one  33  feet  long.  He  knew 
the  size  of  the  car  before  be  undertook  to  load 
it,  and  if  be  knew  be  required  the  longer  car 
to  c«ntaiu  his  horses,  his  mgligenee  was  the 
greater  tot  crowdinc  tiiem  In  Uie  shorter." 

In  Htmt  r.  Cailca«o,  B.  &  Q.  B.  Ga,  96  NA. 
746,  146  N.  W.  986,  the  court  said: 

"The  court,  instead  of  telling  the  jury  that 
plaintiffs  would  be  guilty  of  contributory  negli- 
gence If  their  overloading  and  crowding  the 
hotaea  into  the  car  contributed  In  causing  the 
faijnry,  by  snbstitnting  the  word  'eansed*  told 
tkt  Jury,  in  effect,  that  the  plaintiffs  would  not 
be  guilty  of  contributory  negligence,  unless  the 
overloading  and  crowdiug  of  the  horses  iuto 
the  car  caused  the  injury;  in  other  words,  that 
it  was  the  sole  cause  of  the  Injury.  We  tbiuk 
the  instruction  as  modified  was  clearly  prej- 
udicial, and.  being  upon  an  important  issue  in 
the  case,  constituted  reverstUe  error.  The 
nost  that  the  court  should  hav«  done,  If  It 
decided  to  mo^fy  the  Instruction,  would  have 
been  to  have  told  the  Jury  that,  if  'such  over- 
loading and  crowdinf  of  the  horses  into  the  car 
was  the  proximate  cause  of  the  injury,*  plain- 
tiA  wonld  be  guilty  of  contributory  negli- 
gence." 

Other  cases  stating  generatly  the  principles 
on  which  this  opinion  is  based,  are :  Diamond 
X  Land  &  Cattle  Co.  v.  Director  General  (N. 
M.)  206  Pac.  267 ;  L.  &  N.  R.  Co.  v.  Wood- 
ford. 162  Ky.  398, 163  S.  W.  722 ;  Western  B. 
Co.  T.  Harwell,  91  Ala.  340,  8  South.  649; 
Hutchinson  v.  Chicago,  etc.,  Co.,  87  Minn.  624, 
85  N.  W.  488  ;  8t  Louis,  etc..  Co.  v.  Law,  66 
Ark.  218,  S7  S.  W.  258 ;  Short  v.  Or^on,  etc., 
Co..  190  IlL  App.  28;  Kewby  t.  C,  R.  I.  & 
P.  B.  Co.,  10  "Mo.  App.  801,  and  cases  cited 


in  note  to  Illinois  Central  B.  Co.  t.  Rogers, 
Ann.  Caa.  1916E.  1203. 

This  Is  not  a  case  In  which  a  carrier  has 
attempted  by  contract  to  absolve  itself  from 
the  consequences  of  its  own  negligence,  and 
cases  denying  its  right  to  do  so  are  not  apr 
plicable  here.  In  our  opinl<Mi  It  turns  en- 
tirely upon  the  general  legal  principle  that 
a  plaintiff  may  not  recoT»  damages  for  an 
Injury  wbidi  results  from  his  own  negligent 
acts. 

The  case  Is  reversed  and  remanded,  wiOi 
instructions  to  enter  Judgment  for  appellant ; 
and  It  Ifl  w  ordered. 


RATNOLDS, 
concur. 


a  J.,  and  ^ABKEB,  J., 


(Sg  N.  H.  lO} 

RAYNOLDS  r.  8W0PE,  CHnty  Tnasirar, 
et  aL   (No.  26270 

(Supreme  Court  of  New  Mexico.   June  2, 

1922.) 

fBs/tlahu$  iy  tk0  Covri.} 

Schools  and  sohool  districts  ^»99  —  County 
levy  of  taxes  bald  not  to  violate  priniHple  that 
taxes  levied  In  one  distrlet  eainot  be  ased  la 
another,  aor  oeaetttaHoaaJ  yrevitlons  as  te 
levy  of  taxee. 
Taxes  levied  in  a  county  for  school  main- 
tenance' are  county  taxes,  levied  for  a  pubUe 
purpose  under  constitntional  author!^,  and  vie- 
late  neither  the  principle  that  the  proceeds  of 
taxes  levied  in  one  district  cannot  be  used  in 
another,  nor  section  4  of  article  12  of  the  Con- 
stitution. 

Appeal  from  District  OourC,  Benalino 
Cteun^;  Hicfcey,  Judge; 

Action  by  J.  M.  Baynolds  against  R  B. 
Swope,  aa  Treasurer  oC  B^nalUIo  (3ountyv 
N.  M.,  and  the  Bernalillo  Oonnty  Board  of 
Oducatlon,  and  from  a  judgment  aa  demur- 
rer dtsmlsslitf  the  complaint,  italntlff  ap* 
peals.  Affirmed. 

A.  B.  McMlUen  and  Lawrence  F.  Lee,  both 
of  Albuquerque,  for  appellant 
H.  S.  Bowman,  Atty.  Oen.,  for  appellees. 

DAVIS,  J.  By  what  Is  known  as  the  Coun- 
ty Unit  Law  (chapter  79,  Laws  1915,  and 
chapter  105,  Laws  1917),  the  Legislature 
adopted  a  new  method  of  collecting  and  dis- 
tributing taxes  for  school  purposes.  This 
proceeding  attacks  section  43  of  the  1917 
law  as  b^ng  contrary  to  the  principle  that 
one  district  or  class  may  not  be  taxed  for 
the  benefit  of  another  district  or  class,  which 
aH>eIlant  says  is  a  fundamental  principle  of 
taxation,  and  spedflcally  because  It  la  in  con- 
flict with  section  4,  <tf  artlde  ij^  of  the 
Oonstltoaon. 

Under  the  system  created  by  these  acts 


>Vor  ether  eaan  m—  urn*  tiwls  sad  Xar-NUMBBR  In  all  Ker-NnmlMMd  DIcssu  aad  iBdsses 
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Khools  and  school  districts  are  divided  into 
two  classes,  muuldpal  and  rural.  The  manic- 
Ipal  schools  are  under  the  control  and  man- 
agement of  the  municipal  boards  of  educa- 
tion. The  rural  schools  are  conducted  and 
managed  by  county  boards  of  education  and 
boards  of  directors  in  each  schotd  district. 
The  municipal  boards  of  education  and  the 
directors  in  the  rural  school  districts  each 
year  prepare  a  budget,  or  estimate,  of  the 
financial  needs  of  their  district.  The  munic- 
ipal estimates  go  direct  to  the  county  com- 
missioners. The  rural  estimates  are  submit- 
ted for  approval  to  the  county  superintendent 
of  schools,  who  passes  upon  them,  and,  If 
approved,  submits  them  also  to  the  county 
commissioners.  The  commissioners,  thus  hav- 
ing before  them  the  estimates  of  the  amoimt 
of  money  necessary  for  all  of  the  schools 
within  the  county,  municipal  and  rural,  pass 
upon  them,  and  then  levy  a  flat  tax  upon  all 
of  tte  property  lu  the  county  sufficient,  with 
other  revenues  not  involved  In  this  proceed- 
ing, to  maintain  the  lichools  for  the  ensuing 
year  In  accordance  with  the  approved  esti- 
mates. The  moneys  derived  from  this  tax 
are  credited  to  the  districts  in  accordance 
with  these  estimates.  It  will  be  observed 
that  under  this  basis  of  distribution  there  is 
DO  relation  between  the  tax  collected  hi  any 
one  district  and  the  revenue  apportioned  to  it 
Some  districts  receive  more  than  the  amount 
c<mtrlbnted  fnmi  the  taxable  property  within 
their  boundaries  and  others  less.  Unless  the 
funds  are  divided  among  the  districts  In  ac- 
cordance with  the  tax-paying  property  in 
each,  this  Is  the  inevitable  result  A  dls- 
ribntion,  for  instanee,  according  to  the  num- 
ber of  children  of  school  age  In  each  district, 
or  according  to  enrollment  or  attmdanoe, 
would  create  the  same  situation  as  tb&t  here 
cbmiAalned  of. 

A^iellant  is  a  taxpayer  within  the  mnntc- 
ipal  district  of  AlbuQuergue.  He  alleges  that 
a  large  portion  of  the  taxes  collected  from 
him  and  the  other  taxpayers  within  that 
district  under  the  county  levy  will  be  distrib- 
uted to  other  districts,  and  therefore  in  ef- 
fect that  he  is  taxed  for  the  benefit  of  dis- 
tricts |n  which  he  has  no  interest.  An  In- 
junction was  asked  restraining  the  county 
treasurer  from  paying  to  the  oounty  board 
of  education  any  portion  of  the  levy  collected 
within  the  Albuquerque  district,  and  the 
court  was  asked  to  declare  section  43  of 
chapter  105,  Laws  1917,  unconstitutional. 
The  complaint  was  dismissed  on  demurrer, 
and  this  appeal  taken. 

The  contention  of  appellant,  tersely  stated. 
Is  that  each  school  district  must  be  a  self- 
supporting  unit,  maintaining  Its  sdiools  ex- 
clusively from  Its  own  resource  The  posi- 
tion Is  not  based  upon  ctmstitutional  or  stat- 
utory authority,  but  upon  the  general  prin- 
ciples that  one  district  may  not  be  taxed  for 
the  benefit  of  anothw.    Aiq[>eUant*s  brief 


dtes  decisions  and  text-writors  to  the  effect 
that  levies  for  the  benefit  of  a  city  may  not 
be  made  on  property  outside  of  the  city,  and. 
conversely,  in  one  case,  that  town  proper^ 
may  not  be  taxed  for  the  benefit  of  per- 
sons not  residing  in  it.  The  fallacy  in  the 
entire  argument  lies  In  the  fact  that  we  do 
not  have  here  taxation  of  one  district  for  the 
benefit  of  another.  The  tax  is  not  a  district 
tax.  It  Is  a  county  tax,  levied  equally  and 
uniformly  upon  all  the  taxable  property  In 
the  county.  We  are  not  dealing  with  a  spe- 
cial tax  levied  against  the  property  in  one 
district,  the  proceeds  of  which  are  used  in 
another.  A  levy  by  the  county  for  the  carry- 
ing on  of  education  is  certainly  for  a  public 
purpose.  It  is  difficult  to  see  how  a  count;^ 
tax,  levied  for  a  public  purpose,  under  dis- 
tinct legislative  authority,  imposed  uniform- 
ly upon  all  the  property  assessed  in  the  coun- 
ty, can  be  subject  to  attack.  Indeed  appe- 
lant does  not  question  the  validity  of  the  tax. 
nor  seek  to  restrain  its  collection.  He  com- 
plains  of  the  distribution  made  of  it  after  it 
has  come  Into  the  county  treasury.  An  In- 
junction Is  asked  restraining  the  treasurer 
from  paying  it  out  in  accordance  with  the 
provisions  of  the  law  under  which  It  was 
collected,  but  appellant's  theory  as  to  what 
is  to  be  done  with  it  Is  not  disclosed.  The 
standing  of  an  individual  taxpayer  to  liti- 
gate the  distribution  of  this  fund  might  well 
be  doubted.  But  be  this  as  It  may,  we  know 
of  no  rule  of  Uw,  and  tbete  fs  certainly  nei- 
ther statute  nor  constituttonal  provision,  that 
requires  money  lawfiUly  collected  In  one  dis- 
trict to  be  expended  in  that  district,  nor  any 
inlnclple  that  necessitotea  the  considering  at 
education  as  a  loal  mattor  pecnliar  to  qpe- 
dal  districts.  Sdiool  affairs  may  be  ad- 
ministered through  ^strlcts  as  a  matter  of 
convenience,  but  the  power  to  administer 
may  be  in  me  body  and  the  power  to  tax 
In  another.  The  conclusion  that  a  district 
must  support  itself  ttosn  its  own  funds  does 
not  follow  from  the  premise  of  Its  creation 
nor  its  endowment  with  administrative  pow- 
ers. Assume  that  th«e  wotc  in  any  given 
year  no  municipal  schools  in  the  dty  of  Al- 
buquerque or  in  some  outside  district  That 
would  not  mean  the  illegality  of  levylns  a 
tax  upon  the  property  In  that  district  for 
connfy  educational  purposes,  any  more  than 
the  fiict  that  there  is  no  puUlc  road  or  no 
bridge  adjacent  to  the  iNP(^>erty  of  an  In- 
dividual would  exempt  It  tnm  a  general 
county  road  and  bridge  tax. 

"Wherever  a  system  of  pabllc  Instruction  is 
established  by  law,  to  be  adminlBtered  by  local 
boards,  wlio  levy  tsxea,  build  schoolhouBes,  and 
employ  teachers  for  the  purpose,  it  can  hardly 
be  qaestioned  that  the  state,  in  establishing  the 
system,  reserves  to  itself  Uie  means  of  givinc 
it  complete  effect  and  full  effldeney  In  everr 
township  and  district  of  the  state,  even  though 
a  majority  of  the  people  of  such  township  w 
district,  defldent  in  proper  appredation  <tf  Ua 
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tdrantages,  shotdd  refiue  to  take  upon  them- 
•elves  the  ezpenae  necessarr  to  give  them  a 
partidpation  in  its  benefits.  PossiblT  judicial 
proeeedingt  nti^t  be  avaflablfl  in  lome  sndi 
cases,  where  a  state  law  for  the  levy  of  local 
taxes  for  educational  purposes  had  been  dis- 
obeyed; but  the  Legislature  would  be  at  lib- 
erty to  choose  its  own  method  for  compelling 
the  performance  of  the  local  duty.  And  here 
again  the  state  has  the  same  power  to  appor- 
tion the  moneys  raised  for  the  general  purpose 
that  it  has  to  apportion  moneys  raised  for  po- 
lice purposes  or  for  roads."  2  Cooley  on  Taxa- 
tion <3d  Ed.)  p.  129». 

Just  as  In  the  case  before  ns  It  happens 
that  there  Is  coUected  fnmi  the  city  of  Al- 
buqaerque  nnder  this  general  tax  more 
money  tba,n  la  tbere  expended  for  education, 
and  the  snrplns  Is  used  for  edurattonal  par- 
poses  elsewhere  In  the  conn^,  so  in  some 
mral  districts  in  the  stRte  it  may  happoi  that 
sums  are  nOlected  trom  taxes  upon  [woperty 
within  their  limits  greatly  in  excess  of  the 
amount  needed  or  expended  on  sdiools  In 
them,  and  the  snrplna  be  used  for  the  other 
schools  including  those  In  the  municipalities. 
It  Is  a  general  county  tax,  not  lerted  by  dis- 
tricts, but  spread  generally,  over  all  taxable 
property.  It  Is  an>{n*tioned  fairly  and  equi- 
tably to  the  TBrlous  schools  according  to  their 
needs,  certainly  a  fiiir  bases  of  distribution. 
There  is  no  contoitton  In  this  case  that  any 
district  Is  apportlmed  mare  than  its  ne- 
cesritles  require,  nor  tb&t  Albuquerque  as  a 
district  is  receiving  less  ttian  Its  needs.  The 
taxpayers  <^  Albuqunqne  are  not  assessed 
as  members  <rf  that  district,  but  as  citizens 
of  the  county,  and  they  can  have  no  com- 
plaint 

The  asserted  unconstitutionality  of  Uie  law 
is  predicated  upon  section  4  of  article  12  of 
tbe  Constitution,  which  is  as  follows : 

•  *  The  Legislature  shall  provide  for 
the  levy  and  collection  of  an  annual*  tax  upon 
an  the  taxable  property  in  the  state  for  the 
maintenance  of  the  public  schools,  the  proceeds 
of  such  tax  levy  to  be  added  to  the  current 
school  fund  above  provided  for.  The  current 
school  fund  shall  be  distributed  among  the 
school  districts  of  the  sUte,  *  *  •  and  shall 
provide  for  the  levy  and  collection  of  additional 
local  taxes  tor  school  purposes.   •   •  • 

"Before  making  the  distribution  above  pro- 
vided for,  there  shall  be  taken  from  the  current 
school  fund  as  above  created,  a  sufficient  re- 
serve to  be  distributed  among  school  districts 
in  which  the  proceeds  of  the  annual  local  tax, 
when  levied  to  the  Umit  allowed  by  law,  plus 
Oe  r^nlar  quota  of  current  school  funds  aU 
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lotted  to  said  district,  shall  not  be  aafficient  for 
the  maintaining  of  a  school  for  the  full  period 
of  five  months.   *   *   •  *• 

This  action  deals  primarily  with  the  cur- 
rent school  fund  of  the  state,  its  creatiim 
and  distribution,  tn  neither  of  which  we 
are  at  present  concerned,  for  we  are  dealing 
with  a  county,  not  a  state  fund,  although  we 
may  mention  In  passing  that  this  constitu- 
tional provision  conflicts  with  appellant's 
Idea  of  fundamental  Justice  in  taxation,  since 
the  proceeds  of  the  state  tax  are  distributed 
among  the  school  districts  In  proportion  to 
the  number  of  children  of  school  age,  with 
the  Inevitable  result  that  the  districts  do 
not  receive  apportionments  in  accordance 
with  their  contributions.  The  section  further 
specifies  that  the  Legislature  "shall  provide 
for  the  levy  and  collection  of  additional  local 
taxes  for  school  purposes."  The  word  "local" 
is  used  to  distinguish  the  tax  from  the  state 
tax  already  provided  for.  We  are  now  asked 
to  construe  this  as  meaning  a  tax  to  be 
levied  In  the  various  school  districts,  and  to 
hold  that  this  language  precludes  the  Legis- 
lature from  authorising  a  general  county  tax 
levied  uniformly  upon  property  In  all  the 
districts.  The  argument  is  made  that  this 
construction  is  required  by  the  last  para- 
graph  of  the  section,  which  allows  an  ad- 
ditional distribution  to  "districts  In  which 
the  proceeds  of  the  annual  local  tax,  when 
levied  to  the  limit  allowed  by  law,"  plus  Its 
regular  distribution  from  the  state  fund, 
"shall  not  be  sufficient  to  maintain  a  school 
for  five  mouths."  The  additional  distribu- 
tion is  dependent  upon  the  amount  received 
by  the  district  from  the  proceeds  of  the  local 
tax.  That  tax  may  be  levied  upon  the  dis- 
trict specially,  or  upon  the  county  as  a  whole. 
As  to  this  the  Constitution  is  silent  In  this 
respect  It  deals  with  the  proceeds  of  the  tax, 
not  the  territorial  extent  of  Its  levy.  We  find 
in  the  section  nothing  which  makes  the  word 
"local"  synonymous  with  "district."  The 
county  tax  with  which  we  are  dealing  Is  a 
local  tax  within  the  meaning  of  this  sec- 
tion, and  there  is  no  prohibition  against  its 
levy  or  the  distribution  of  Its  proceeds  In  the 
manner  provided  in  the  acta  under  consid- 
eration. 

For  the  reesona  stated  the  Judgment  wlU 
be  affirmed;  and  it  la  ao  ordered. 

PABKBB,  J.,  and  UBAHT,  DlBtrlct  Jodn 
eoneiir. 
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KLINE  «t  al.  V.  8H0UP  at  aL  (No.  3869.) 
(SupTeme  Court  of  Idaho.   June  1,  1922.) 

1.  Court*  <S=3i202(5)~On  appeal  from  probate 
court,  notice  of  appaal  most  ba  served  oa  ex* 
aootor  aad  adaiialstrator  and  ^1  Intereated 
parties. 

On  appeal  from  the  probate  to  the  district 
court  in  probate  matters,  the  notice  of  appeal 
moat  be  lerred  on  the  executor  or  admtniatra- 
tor,  and  upon  all  partiea  Interested,  who  ap- 
peared upon  the  motion  or  proceeding  which 
the  appeU^t  desirea  to  hare  reviewed.  C.  S. 
t  7176. 

2.  Coarts  «=»202(5)— Oo  appeal  from  probate 
ooart,  notioe  must  be  sarved  or  all  partiea 
appeariag  generally. 

This  means  parties  who  made  a  geaeral 
appearance,  and  does  not  include  partiea  who 
merely  made  a  special  appearance  to  attack  the 
jurisdiction  of  tiie  court. 

3.  Coarts  O=>202(5)— Oa  appeal  to  Supreme 
Court  from  district  oourt  Judgment  on  appeal 
from  probate  oourt,  only  those  neoesaary  ta 
the  first  appeal  are  necessary  parties. 

On  appeal  to  the  Supreme  Court  from  a 
Judgment  of  the  district  court  rendered  on  an 
appeal  from  the  probate  court  in  a  probate  mat- 
ter, only  those  need  be  made  partiea  to  the 
i^pMl  to  this  court  ^o  were  necesaarj  par- 
tiea to  the  appeal  from  the  protwte  court  to 
the  diatrict  court 

Appeal  ttcm  District  Court,  LemU  County; 
Ralph  W.  Adair,  Judge. 

Action  by  Frank  J.  Kline  and  others,  heirs 
of  John  Tonn^,  deceased,  against  W.  H. 
Sboup  and  others.  From  a  Judgment  of  the 
district  court  reversing  an  order  of  the  pro- 
bate court,  which  set  aside  a  former  order 
confirming  an  admlnistrator'a  sale,  the  plain- 
tiffs appeal.  On  motlm  to  dismiss  appeal. 
Motion  denied. 

John  H.  Fadgtaam,  of  Salmon,  and  Richards 
&  Haga,  of  Boise,  for  ai^ltants. 

Burleigh  &  QlennoQ,  ot  Salmon,  for  re- 
spondents. 

McCarthy,  J.  On  July  is,  1917,  the  pro- 
bate court  for  Lemhi  cOunty  made  an  order 
In  the  matter  of  the  estate  of  Jolm  Tormey. 
deceased,  authorizing  respondent  Should  ad- 
ministrator, to  sell  the  mining  property  be- 
longing to  the  estate,  and  on  April  23,  1919. 
made  an  order  confirming  a  sale  of  said  prop- 
erty made  in  conformance  with  the  first  or- 
der. On  September  13,  1920,  appellants,  be* 
Ing  parties  claiming  an  Interest  in  said  estate 
and  property,  filed  a  petition  in  said  pro- 
bate court,  asking  it  to  set  aside  the  orders 
authorizing  and  confirming  the  sale,  on  the 
ground  that  the  said  administrator  procured 
said  orders  firandulently,  that  the  notice  of 


application  for  the  orders  was  not  glvea  as 
required  by  statute,  and  that  tiie  petition  for 
the  orders  did  not  describe  the  property  or 
give  any  reason  for  the  sale.  No  sudi  pro- 
ceeding as  this  is  provided  by  the  statutes 
of  this  state  relating  to  probate  proceedings. 
However,  we  will  not  here  pass  upon  the 
question  whether  the  probate  court  had  Jn- 
rlsdictlon  to  entertain  the  petition,  as  that 
will  more  properly  arise  upon  a  consideration 
of  the  merits  of  the  case.  There  Is  no  stat- 
utory provision  for  service  in  such  a  proceed- 
ing. If  it  is  recognized  by  our  law,  which 
we  do  not  here  decide,  the  requirement  as  to 
service  should  probably  be  the  same  as  fai 
proceedings  for  confirmation  of  the  sale,  in 
which  C4ae  G.  S.  t  7632,  provides  that  nodoa 
shall  be  given  by  posting  tbe  notice  or  pub- 
lishing It  for  10  days.  It  does  not  a|M>w 
from  the  record  whether  any  notice  was  ^t- 
en.  Howerar,  on  December  22. 1920.  respond- 
ent Sboup  filed  an  affidavit,  which  constitut- 
ed both  an  answer  to  the  petition  and  an  at' 
tack  on  tbe  Jurisdiction  of  the  court  On  De- 
cember 22,  1920,  an  answer  was  filed  by  re- 
spondent F.  S.  Wright,  who  purcbased  the 
property  from  the  administrator  on  the  sale, 
and  subsequently,  but  before  the  filing  of 
the  petition,  conveyed  to  Walter  L.  niomp- 
son  and  S.  A  Matthews  each  an  undivided 
one-fourth  interest  On  the  bearing  in  the 
probate  court  counsel  appeared  specially  tot 
said  Thompson  and  Matthews,  and  moved 
the  court  to  desist  from  taking  any  action 
upon  the  petition  and  to  dismiss  the  same^ 
which  motion  was  denied,  wbereupcu  said 
Thompson  and  Matthews  declined  to  fur- 
ther ai^ear  at  the  bearing.  It  is  clear  that 
tbelr  motion  was  an  attack  upon  the  juri» 
dlctidn  of  the  court.  Therenp<m  the  matter 
was  heard  upon  tbe  petition,  the  answers  of 
Sboup,  administrator,  and  Wright  niMn  rec- 
ords and.flles  in  the  action  and  certain  dep- 
ositions, and  the  court  made  an  order  setting 
aside  its  former  orders  authorizing  and  con- 
firming the  sale.  Thereupon  respondents 
Sboup  and  Wright  appealed  to  tbe  district 
court  for  Lemhi  coun^.  No  sorlce  of  tbe 
notice  of  appeal  was  made  upon  Tbompsoa 
and  MatUiews,  and  they  made  no  awea^ 
ance  In  ^t  court  Tbe  district  court  re- 
versed the  order  of  tbe  probate  court  wbidi 
amounted  to  reinstating  the  original  orders 
authorizing  and  confirming  the  sale.  ThU 
Judgment  of  tbe  district  court  is  therefore  In 
tbe  Interest  ot  Thompson  and  Matthews,  who 
purdiased  from  tbe  purchaser  on  tbe  ad- 
ministrator's sale.  From  this  order,  appel- 
lants, being  parties  claiming  an  Interest  Is 
the  estate  and  property  In  question,  have 
appealed  to  this  court  l^ompson  and  l&t- 
thews  are  not  made  parties  to  tbe  appeal,  and 
no  service  of  the  notice  of  sppeal  was  made 
upon  tbem.  They  have  moved  to  dismiss  the 
appeal  on  the  ground  that  they  are  neoeoan 
parties,  and  tke  notice  of  appeal  was  not  id- 


<is9For  otfan-  CAMS  wm  urn*  tople  and  KBT-HUHBER  in  all  Key-Nmabsraa  DlgMts  nod  lodnM 


Digitized  by  Google 


Idaho)  PBBEINS  T.  SWAIN 

(107  P.) 

dressed  to  or  aRrred  upon  them  or  tlielr  at- 
torneys. 

Their  poaltlcm  Is  based  on  these  three  prop- 
oBltiona  On  an;>eal  from  the  district  court, 
the  notice  of  appeal  must  be  served  on  the 
adverse  part^.  O.  S.  S  T1S8.  Adverse  party 
means  any  party  who  would  be  prejudicially 
affected  by  a  modification  or  reversal  of  the 
judgment  or  order  a[^;»ealed  ftom.  Diamond 
Bank  T.  Van  Meter,  18  Idaho.  243,  108  Paa 
1042,  21  Ann.  Cas.  1273;  Holt  v.  Empey,  82 
Idaho,  106, 109,  178  Fac.  703.  Such  a  party 
most  be  served,  even  though  Judgmrat  was 
eatereA  against  him  by  deftult-  Titlman  t. 
Alamance  Mining  Co.,  0  Idaho,  240.  74  Fac 
629:  Baker  v.  Drews.  9  Idaho.  276,  74  Fac. 
1130.  These  propositions  are  sound,  general- 
ly speaking,  bat  they  do  not  an^y  to  Uiis 
case. 

[1-t]  It  most  be  rouembered  that  this  Is  a 
probate  jwoceedlng  originating  in  the  ivo- 
bate  conrt  The  statntes  in  regard  to  app^s 
in  [nt»bate  mattors  govern.  The  appeal  to 
the  district  conrt  was  authorised  by  C.  S. 
I  7176.  which  provides  that  the  notice  of  ap> 
peal  must  be  snwd  upon  the  execntor,  and 
upon  all  parties  interested,  who  appeared  up- 
on  the  motion  or  proceeding  which  the  appel- 
lant desires  to  have  reviewed.  Thompson 
and  Matthews  were  not  served  with  notice. 
Should  they  liave  been?  This  depends  upon 
wheUm-  th^  had  anieared  upon  the  taiotion 
or  proceeding  In  the  probate  court  within  the 
meaning  of  those  words  as  used  in  section 
Tin.  C.  8.  1 1202,  provides  that: 


"A  defendant  appears  in  an  action  when  he 
answers,  demurs  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney 
givcB  Botiee  M  m»pearance  for  him.  •  •  •  » 

In  othor  wwds,  an  appearance  imder  our 
statute  means  a  goieral  appearance,  and 
does  not  Indnde  a  sfieclal  appearance  merely 
tot  attacking  the  Jurisdiction  of  the  court. 
Since  Thompson  and  Matthews  appeared 
qpedally  mer^  for  that  purpose  and  de- 
clined to  appear  furthw.  we  conclude  that 
th^  were  not  parties  who  •appeared  on  the 
proceeding  In  the  probate  conrt  within  the 
meaning  of  secttm  7176,  and  therefore  were 
not  necessary  parties  to  the  appeal  to  the  dis- 
trict conrt  Tills  wodld  be  so  regardless  of 
wlut  had  beexk  ttie  actton  of  the  probate 
court  If  Oe  district  oonrt  bad  Jurisdiction 
to  i^rooeed  without  them,  Chen,  an  an  appeal 
from  the  district  court  to  this  court,  we  con- 
clude that  they  were  not  necessary  parties  to 
the  appeal.  The  LegkOatore  in  musing  the 
statnte  In  regard  to  a^keala  could  not  have 
Intended  that  one  wlko  was  not  a  party  to  the 
actiot  In  the  district  conrt  need  be  made  a 
party  on  appeal  to  this  court 

The  mtitini  to  dismiss  Oie  appeal  is  denied. 

BICE,  a  J.,  and  D1TNN  and  LE3B,  JX,  con- 
cnr. 


6S& 

(86  Idaho,  466) 
PERKINS  V.  SWAIN. 

(Supreme  Court  of  Idaho.    May  31,  1922.) 

timitattofl  of  aetlOBS  «=>5I(2)— Statate  rant 
from  defaatt  aader  oontraot  with  aocelaratloa 

clause. 

Where  a  contract  contains  an  acceleration 
daase,  positive  in  its  terms  and  without  any 
optional  features  In  It.  a  default  under  said 
clause  renders  the  entire  indebtedness  due,  and 
the  statnte  of  limitations  runa  from  audi  de- 
faolt 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  Dean  Perkins  against  A.  X 
Swain  to  recover  on  a  promissory  note. 
From  a  Judgment  oi  dismissal,  plaintiff  ap- 
peals. Affirmed. 

Carl  A.  Burke  and  JiAa  J.  Blake,  both  of 
Boise,  for  aKieUant 
Wood  ft  Drlseoll,  of  Boise,  for  respondent 

BIOE,  O.  J.  This  is  an  action  upon  a 
promlsscwy  note,  bearing  date  0<Mber  21» 
1910.  due  on  or  before  four  years  after  date, 
whldi  contained  the  following  clause; 

"With  interest  thereupon  in  Vke  money  from 
date  until  paid,  at  the  rate  of  eight  per  cent 
per'  annom.  interest  payable  nonthiy,  and,  if 
not  so  paid,  the  whole  sum  of  both  principal 
and  interest  to  become  immediately  due  and  col- 
lectible." 


Interest  payments  were  made  at  various 
dates,  amounting  in  all  to  $917.03,  an  amount 
sufficient  to  pay  the  Intwest  untU  September, 
1912.  The  action  was  commenced  October 
8,  1910.  The^  note  was  given  In  connection 
with  a  contract  for  the  purchase  of  certain 
rail  estate  as  evidencing  the  time  and  terms 
of  payment.  The  contract  contained  the 
foUowIi^  piorlston: 

"Time  is  agreed  to  be  the  eisence  of  this  con- 
tract and  in  case  of  default  in  any  deferred  pay- 
ment as  above  set  forth,  the  said  party  of  the 
second  pert  shall  forfeit  any  rights  he  may 
have  to  said  premisei  and  he  ahall  also  forfeit 
all  moneys  heretofore  paid  by  him  to  said  par- 
ties of  the  first  part  to  purchase  said  real  es- 
tate." 

By  the  terms  of  the  contract  reqMndent 
also  agreed  to  pay  all  taxes  for  the  year  1911 
and  subsequent  years.  It  was  alleged  In  the 
complaint  that  he  paid  all  taxes  assessed  and 
levied  against  Uie  property  described  in  the 
contract  for  the  year  1011  and  each  snoces- 
sive  year  thereafter,  indnding  the  year  191& 

The  defense  of  the  statute  of  limitatloiis 
was  interposed  1^  reqKmdent  Those  stat- 
utes read  as  follows: 

C.  S.  1  6604:  "Civil  actitms  can  only  be  com- 
menced within  the  periods  prescribed  in  thtf 
chapter  after  the  cause  of  action  fhall  have 
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accrned,  except  when,  in  special  cases,  a  differ- 
ent limitation  la  prescribed  by  statute." 

0.  S.  S  6607:  rrbe  periods  prescribed  for 
the  commeueement  of  actions  other  than  for 
the  recovery  of  raal  property  are  as  follows: 
•  •  • " 

C.  S.  i  6609:  *^{tbin  fire  years:  An  action 
npon  any  contract,  obligation  or  liability 
fonnded  npon  an  instrument  In  writing." 

The  statute  of  limitations  begins  to  ran 
In  favor  of  the  defendant  at  the  time  the 
cause  of  action  accrues  against  him.  Raw- 
leigh  Medical  Co.  v.  Atwater,  33  Idaho,  399. 
195  Pac.  54S;  Boyd  v.  Buchanan,  176  Ho. 
App.  56,  182  S.  W.  1075. 

The  acceleration  clause  above  quoted  Is 
not  optional,  but  positive  In  Its  terms.  The 
case  falls  within  the  rule  announced  In  the 
case  of  Canadian  Blrlcbeck,  etc.,  Co.  v.  Wil- 
liamson, 32  Idaho,  624,  186  Paa  916,  as 
foUowa: 

"Wher*  a  contract  contains  an  acceleration 
elanse,  po^tive  in  its  terms  and  without  any 
optional  features  in  it,  a  default  under  said 
clause  renders  the  entire  indebtedness  due  and 
the  statute  of  limitations  runs  from  sudi  de- 
fault** 

The  question  has  been  re-^amlned  in  tbe 
Ught  of  the  very  complete  citation  of  au- 
thorities furnished  In  the  briefs  of  counsel 
for  the  respective  parties.  After  soch  fei- 
amlnation,  the  foregoing  rale  Is  believed  to 
be  correct  and  Is  reaffirmed. 

In  the  case  of  Mollne  Plow  Co.  v.  Webb 
A  Bro.,  141  U.  S.  616,  12  Sup.  Ot.  100,  85  L. 
Ed.  879,  the  Supreme  Court,  through  Mr. 
Justice  Harlan,  said: 

"As  this  action  was  brought  within  less  than 
four  years  after  November  1,  1885,  the  defense 
of  limitation— although  it  was  stipulated  in 
eadt  note  that  on  default  in  the  payment  of  in- 
terest at  maturity  the  principal  was  to  become 
due  and  collectible — is  without  foundation  as 
to  any  of  the  notea,  unless  tbe  principal  of 
each  note  became  dne,  without  regard  to  the 
wishes  of  the  payee  or  holder,  either  immediate- 
ly upon  default  in  paying  interest,  or  after  the 
expiration  of  ninety  days  from  such  default. 
Whether  that  view  be  sound  or  not  depends  up- 
on tbe  terms  of  tbe  note  and  tbe  deed  of  trust, 
and  could  not  be  affected  by  the  testimony  of 
witnessea." 

In  Green  t.  Frick.  26  S.  D.  342, 126  N.  W. 
079,  the  court,  In  consldeTing  a  question 
similar  to  the  one  at  bar,  said: 

"No  doubt  exists  where  the  contract  is  clearly 
optional  on  tbe  part  of  the  creditor.  But  to 
hold  that  a  contract  ia  optional  which  by  its 
express  terms  is  plainly  absolute  la  unwarrant- 
ed by  any  known  rule  governing  tiie  eonatrac- 
tion  of  contracts." 

In  Snyder  r.  MUler,  71  Kan.  410,  80  Pac. 
970,  69  L.  B,  A.  2S0*  U4  Am.  St.  Bep.  489. 

It  Is  said: 

"But  a  more  fundamental  consideration  ia 
that  the  parties  made  the  contract,  and  court* 


cannot  make  another  to  take  its  place.  Iti 
language  excludes  the  idea  that  the  creditor 
may  or  may  not  'treat  the  debt  as  due.'  It  be- 
comes due  In  fact  If  an  election  were  all  tkit 
the  parties  Intended,  words  appropriate  to  that 
purpose  should  have  been  used." 

Tbe  rule  announced  in  ttie  case  of  Cana- 
dian Blrkbeck,  etc.  Go.  v.  WllUamson,  supra, 
is  supported  by  tbe  following  antliorities: 
City  of  Ft  Worth  v.  Roeen  {Tbt.  Com.  AppJ 
228  S.  W.  933;  HUes  v.  HamUton,  106  Kan. 
804, 189  Pac.  926 ;  Id.,  107  Kan.  187. 190  Pac. 
430;  Buss  T.  Kemp  Lbr.  Co.,  23  N.  M.  667. 
170  Pac.  64,  L.  B.  A.  1918C,  1016;  City  of 
Ft  WortH  RoBen  <Tez.  Civ.  App.)  203  S. 
W.  84;  Boyd  v.  Buchanan,  supra;  Ceotnl 
Trast  Go.  V.  Mwidian  Ll  &  B.  Co.,  106  Miss. 
431,  63  South.  576*  61  U  R.  A.  (N.  S.)  151; 
Green  v.  Frlck,  supra ;  Van  Arsdale-OsbOTne 
Brokerage  Co.  v.  Martin,  81  Kan.  409,  lOS 
Pac.  42 ;  Clause  v.  Columbia  Savings  &  Loan 
Ass'n,  16  Wyo.  450,  95  Pac  54;  Snyder  t. 
Miller,  sapra;  Spesard  t.  Spesard,  76  Kan. 
87,  88  Pac.  670;  McFadden  v.  Brandon,  8 
Ont  U.  R  610;  San  Antonio  Real  Estate 
Bldg.  &  Loan  Ass'n  v.  Stewart.  94  Tex.  441 
61  S.  W.  386,  86  Am.  St  Rep.  864 ;  Doutbltt 
V.  Farrell.  60  Kan.  195,  56  Pac  9;  Dodge 
V.  Signer,  18  Tex.  Civ.  App.  46.  44  a  W. 
926 ;  Ryan  v.  Caldwell,  106  Ky.  643.  50  S. 
W.  966;  Moore  v.  Sargent,  112  Ind.  484,  14 
N.  E.  466;  Harrison  Machine  Works  v.  Bei- 
gor,  64  Tel.  89;  First  Nnt  Bank  v.  Peck, 

8  Kan.  660;  Hemp  v.  Garland,  4  Q.  B.  518; 
Reeves  v.  Butcher,  L.  R.  2  Q.  B.  509. 

We  are  referred  to  the  f(rilowlag  cases 
as  holding  that  the  accelerating  dause  coi- 
talned  In  the  note  was  for  the  benefit  of  tbe 
creditor,  and  that  while  not  therein  so  ex- 
pressed it  is  purely  optional  to  declare  tbe 
whole  amount  due,  both  principal  and  in- 
terest and  bring  suit  to  collect  the  same: 
Lowenstein  v.  Phelan,  17  Neb.  429,  22  N.  W. 
561;  Keene  Five  Cent  Savings  Bank  v.  Beld 
et  al.,  123  Fed.  221,  59  C.  C.  A.  225;  Belloc 
V.  Davis,  38  Cal.  242;  Watts  v.  Hoffman, 
77  lU.  App.  411;  Watts  v.  Creighton,  85 
Iowa,  154,  52  N.  W.  12;  Fletcher  v.  Dangh- 
erty,  13  Neb.  224,  13  N.  W.  207;  Batey  v. 
Walter  (Tenn.  Ch.  App.)  46  S.  W.  1024; 
Doran  r.  O'Neal  (Tenn.  Ch.  App.)  37  S.  W. 
563;  Richardson  v.  Warner  (C.  O.)  28  Fed. 
343;  Nebraska  City  Bank  v.  Nebraska  City 
Hydraulic,  etc.,  Co.  (C.  C.)  14  Fed.  763; 
Blakeslee  v.  Holt  116  lU.  App.  83;  Quack- 
enbush  v.  Mapes,  123  App.  Dlv.  242.  107  N. 
Y.  Supp.  1047;  Core  v.  Smith,  23  OkL  90ft 
102  Pac  114;  Weinberg  v.  Naher,  51  Wash. 
591.  99  Pac  736,  22  L.  B.  A.  (N.  SJ  956; 
Scott  V.  Blades  Lumber  Co..  144  N.  C.  44, 
66  S.  E.  548;  Mason  v.  Luce,  116  CaL  232, 
48  Pac.  72 ;  Blchards  v.  Daley,  116  Cal.  336, 
48  Pac.  220.   And  see,  also.  Wall  v.  Uarsb, 

9  Baxt  (Tenn;)  438;  White  v.  Kruti,  37 
Wash.  34,  79  Pac  495;  Hall  v.  Jameson, 
161  Oal.  606,  91  Paa  618,  12  L.  B.  A.  (N.  &) 
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1190,  121  Am.  St.  Bep.  137;  Twin  FaUs  Oak- 
ley Land  &  Water  Co.  t.  Martena  et  aL  (O. 

O.  A.)  271  Fed.  42& 

According  to  some  of  the  authorities  dted 
by  ai^IIant  an  accelerating  clause,  such 
as  the  one  in  the  case  at  t)ar,  Is  regarded  as 
being  in  the  nature  of  a  penalty  or  forfei- 
ture which  may  be  waived  by  the  creditor. 
Such  a  construction  is  contrary  to  the  weight 
of  au^ority.  Mullen  t.  Gooding  Imp.  & 
Bdw.  Co.,  20  Idaho,  348,  118  Pac.  666;  San 
Antonio  R.  R  B.  &  L.  Ass'n  v.  Stewart, 
supra ;  1  Pomeroy,  Gqutty  Jurisprudence, 
f  439. 

In  other  cases  it  is  held  that  an  accelerat- 
ing clause  In  a  note  or  contract  Is  for  the 
benefit  of  the  payee,  and  may  be  enforced 
or  waived  at  his  opUon.  In  our  opinion  to 
so  bold  would  be,  by  construction,  to  read 
Into  the  contract  a  provision  not  contained 
therein  and  result  In  making  a  cmtract  to 
take  the  place  of  the  one  made  by  the  par-' 
ties.   Snyder  v.  lUller,  supra. 

Other  cases  suggest  certain  Inequitable  re- 
iulta  which  might  flow  from  an  adherence 
to  the  nde  as  announced  In  Canadian  Birk- 
bec3[,  etc.,  Co.  t.  Williamson,  8U[h«,  and 
conclude  tberefron  tbat  the  accelerating 
da  use  should  not  be  construed  in  accord- 
ance with  its  terms.  Snob  cimidderatlona 
are  not  convincing.  The  cases  of  supposed 
hardship  are  as  likely  to  be  contrary  to  the 
reel  facts  aa  In  accordance  therewith.  And 
in  all  proper  cases,  equity  may  afford  rdtet 
See  Stre  t.  Wi^tman,  25  N.  J.  Bq..  102; 
Adams  v.  Bntherford,  13  Or.  78,  8  Pac.  896. 

It  Is  contended  that  since  reqitmdent  paid 
the  taxes  levied  against  the  premises  con- 
tinnoQsly  antU  the  year  1918  he  stwuld  not 
be  permitted  to  take  adrantiwe  of  the  stat- 
ute of  limitatlon&  The  payment  of  taxes 
alone  would  not  toll  the  running  of  the  stat- 
ute. No  representations  In  cmmecticm  with 
the  payment  of  taxes  or  other  circumstances 
are  shown  which  created  an  estoppel,  or  caus- 
ed a  modiflcatioa  ot  the  ctmtract 

The  judgmoit  is  affirmed.  Costs  awarded 
to  reqxmdent. 

BUDGE,  DUNN,  and  LEE.  JJ.,  concur. 
McCarthy,  J.,  being  disgnallfied,  did  not 
sit  at  the  bearing  or  take  part  in  the  opinion. 


<S  Idabo.  490) 

STUDEBAKER  BROS.  CO.  OF  UTAH  V. 
HARBERT.   (No.  3448.) 

C&npreme  Court  of  Idaho.  May  81,  1922.) 

I.  New  trial  «=»I37  —  Notkn  of  motion  mast 
specify  particulars  In  which  evldesoe  It  Ir- 
SDffident  to  sastain  verdlot. 

Notice  of  motion  for  a  new  trial  must  spec- 
ify the  psrticularfl  in  which  the  evidence  ii  tn- 


OF  UTAH  T.  HARBERT  687 
P.) 

sufficient  to  sustain  the  verdict,  but  such  .speci- 
fication is  not  necessary  iu  the  motion,  wbi<A 
follows  the  notice,  and  may  be  oral  or  in  writ- 
ing. ' 

2.  Appeal  and  error  4=»IOOI (I)— VenHet  oot 
sspported  by  evldeaoe  shosld  be  set.  aside. 
Where  a  verdict  is  without  any  substantial 
support  in  the  eTideoce,  it  should  be  sat  a^e. 

Appeal  from  District  Court,  Jefferson 
County ;  James  O.  Gwlnn,  Judge. 

Action  by  the  Stndebaker  Brothers  Conf- 
pany  ot  Utah,  a  corporaticm,  against  Joe  A. 
Herbert,  on  a  promissory  note.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded,  witti  Instmctlons  tot 
uew  trial. 

0.  W.  Morrls<m,  of  Rlgby,  for  aiq)ellant.  , 
0.  A.  Bandelfc  of  Rlgl^i  tot  resptrndent. 

LEE,  J,  This  action  was  commenced  by 
ai^eilant  corporation  to  recover  upon  an  in- 
stallment note.  The  cause  was  tried  to  a 
jury  which  returned  a  verdict  of  no  cause  of 
action,  and  judgment  was  entered  against 
appellant  for  costs.  This  appeal  was  taken 
from  the  judgment,  and  also  from  the  order 
denying  the  motion  for  new  trial.  The  ai^ 
peal  from  the  judgment  having  been  dismiss- 
ed, the  cause  Is  here  ctm^ered  npon  tbe  ap- 
peal from  the  order  overruling  the  motion 
for  new  trial. 

The  complaint  alleles  tbat  respondent  ex- 
ecuted to  appellant  bis  note,  payable  in  In- 
stallments, and  farther  conditioned  that  If 
the  payee  should  deem  itself  insecure  before 
maturity  It  might  declare  the  entire  sum  Im- 
mediately due  and  payable,  and  that,  re- 
spondent having  failed  to  make  payment  of 
the  first  two  Installments,  it  deemed  itself 
insecure,  and  declared  the  whole  of  said  note 
due  and  payable.  The  complaint  was  not 
verified,  and  the  answer  is  a  graeral  denial 
and  an  affirmative  plea  of  part  payment. 
After  verdict  and  judgm^t  for  re^mndent, 
appellant  filed  and  served  Its  notice  of  inten- 
tion to  move  for  a  new  trial  npon  the  ground 
of  insufficiency  of  the  evidence  to  justify  tbe 
verdict,  and  that  the  same  was  against  .the 
law,  apeclfying  the  particulars  of  such  In- 
sufficiency 

At  the  trial,  the  note  was  received  In  evi- 
denee  without  objection,  and  showed  two  pay- 
ments to  have  been  made  on  the  same,  total- 
ing less  than  the  first  installment.  Tbe  Wit- 
ness Taylor  was  the  general  managu  for  the 
appellant  company  at  Rigby,  where  the  note 
was  given,  teettfled  tbat  the  remainder  of  tbe 
November  installment  and.  all  of  the  Decem- 
ber installment  was  unpaid;  that  the 
spondmt  had  called  at  the  office  of  the  com- 
pany some  time  prior  to  the  commencement 
of  the  action  and  dedared  that  he  would  not 
pay  the  note ;  that  if  appellant  got  anything 
out  of  him.  It  would  have  to  bring  suit,  and 
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otherwise  by  bis  demeanor  and  eonversatlou 
made  It  clear  that  he  would  refuse  to  pay 
«ald  note  onleBs  payment  was  enforced  by 
suit  This  testimony  relatlTe  to  the  refusal 
of  reqK>nd«it  to  pay  the  remainder  of  this 
note,  or  any  part  of  the  same,  until  com- 
pelled to  do  80  by  suit,  is  corroborated  by 
two  other  wltneBses,  and  la  not  disputed  by 
resiwndenl,  who  testified  in  bis  own  behalf, 
but  confined  hia  testimony  In  cblef  to  the 
question  of  bla  having  been  giv&i  permiaslon 
to  dispose  of  a  set  of  harness,  whlc^  appears 
to  have  been  one  of  the  articles  for  which  the 
note  In  qnestion  was  given. 

The  court  correctly  instructed  the  jury 
that  the  action  was  to  recover  a  balance 
which  plaintiff  claimed  to  be  due  on  the  note 
Introduced  in  evidence;  that  by  its  terms  ap- 
pellant was  privileged  to  declare  the  same 
due  before  maturity  and  sue  upon  the  same  if 
it  deemed  Itself  Insecure;  that  aa  to  wheth- 
er it  had  reasonable  ground  for  deeming  it- 
self insecure  was  a  question  of  fact;  and 
that  plaintiff  could  not  recover  unless  the 
Jury  found  that  it  had  reasonable  grounds 
for  deeming  itself  insecure,  or  unless  some 
part  of  the  note  was  due  and  unpaid  at  the 
ttme  suit  was  commenced. 

[1]  The  Jury  having  returned  a  general 
verdict  of  no  cause  of  action.  It  cannot  be  de- 
termined whether  It  Intended  thereby  to  find 
that  appellant  did  not  have  reasonable  ground 
for  deeming  itself  Insecure,  and  that  tbere* 
fore  the  bringing  of  the  action  to  recover  the 
entire  balance  on  said  note  was  premature, 
or  whether  it  intended  to  find  that  none  of 
the  inatallments  were  past  due.  In  either 
event,  the  verdict  of  the  Jury  is  without  any 
substantial  support  In  the  evidence,  and 
should  have  been  set  aside.  The  trial  court 
appears  also  to  have  taken  the  view  that  the 
verdict  was  without  any  substantial  support 
In  the  evidence,  but  denied  the  motion  for  a 
new  trial  for  the  reason  tliat  It  failed  to 
specify  the  particulars  In  which  the  evidence 
was  inBufnctent.  In  this  the  court  was  In  er- 
ror, for  while  the  motion  for  new  trial  does 
not  specify  the  particulars  In  whldi  the  evi- 
dence is  alleged  to  have  been  insufficient  to 
support  the  verdict,  the  notice  of  intention  to 
move  for  a  new  trial  does  so  qteclfy  the  par- 
ticulars of  Insufficiency,  and  Oils  court  has 
lield  that: 

"The  specification  of  errors,  therefore,  be- 
cause of  the  inaufficiency  of  tbe  evidence,  must 
be  specified  In  the  notice  of  the  motion  for  a 
new  trial,  bat  is  not  required  to  be  set  forth  in 
any  other  part  or  at  any  other  place  in  the 
record  opon  appeal;  and  under  the  provlsioos 
9t  seetiMi  4M8  [now  C  8.  |  680^  heretofore 
referred  to  the  no'tice  of  motion  for  a  new  trial 
to  part  of  the  files  in  tbe  case,  and  is  therefore 
a  part  of  tbe  record  required  to  be  furnished 
this  court  and  to  be  used  npon  a  hearing  in 
this  court."  Eelley  v.  Clark,  21  Idaho,  231, 
242,  IZl  Pac.  96,  90;  Times  PcinHng.  etc..  Oo. 
T.  Babcod^  81  Idaho,  m,  778, 176  Pac.  778. 


The  motion  for  a  new  trial  follows  after 
the  notice,  and  may  be  oral  or  in  wrltlngt 
and  Is  not  required  to  be  in  any  particular 
form,  or  to  state  the  grounds  upon  which  tbe 
same  is  made.  Kelley  v,  Clai^,  supra. 

[2]  While  the  reasons  given  by  the  trial 
court  for  denying  ai;H>ellaQt's  motion  for  new 
trial  are  not  controlling,  the  ruling  would 
still  be  upheld  if  the  final  conclusion  reached 
In  denying  the  motion  for  new  trial  could  be 
Justified  upon  any  other  ground.  However, 
a  Careful  Inspection  of  the  record  shows  that 
there  was  no  substantial  conflict  in  the  evi- 
dence, and  that  It  la  insufficient  to  support 
the  verdict,  which  is  not  only  contrary  to  the 
evidence,  but  Is  contrary  to  the  instruction 
of  the  court  by  which  the  Jury  were  instruct- 
ed to  find  for  the  plaintiff  in  either  of  two 
contingencies:  First,  if  they  found  that  ap- 
pellant had  reasonable  ground  for  deeming 
itself  insecure;  or,  second.  If  some  part  of 
the  note  was  due  and  unpaid  at  the  time  suit 
was  commenced.  As  to  this  last  contin^ncy, 
there  can  be  no  question  upon  this  record 
that  a  part  of  the  November  and  all  of  the 
December  installments  were  due  and  unpaid. 
Where  there  is  no  substantial  conflict  in  the 
evidence,  and  the  evidence  Is  Insufficient  to 
sustain  the  verdict.  It  will  be  set  aside. 
Quayle  v.  Ream,  15  Idaho,  666,  99  Pac,  707. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted,  with  costs  to  ant^ant 

RICEX  G.  J.,  and  BUIMUD  and  UcGABXHX. 
JJ.,  concur. 


(»  Idaho,  490 

WERNER  PIANO  CO.  v.  BAKER. 
(No.  3443.) 

(Supreme  Court  of  Idaho.  Hay  H,  1022.) 

1.  Dlsmlstal  and  nonsuit  ^n57~4Jnreasonable 
delay  in  serving  sammons  is  iroiiad  for  dis- 
missing aoHoR. 

ITnreBsonable  delay  In  serving  the  summons 
ts  ground  for  dismissing  the  action. 

2.  Appeal  and  error  «=9973--Jttdgment  dla- 
niissinfl  action  for  lack  of  proseoutlon  will 
not  be  reversed  In  abtenoe  ef  afevee  ef  dto- 

eretlott. 

A  judgment  of  the  district  court  dismissing 
an  action  for  lack  of  prosecution  should  De  re- 
versed  only  for  an  abuse  of  diaeretion. 

Appeal  from  District  Ooort,  Custer  Ooan- 
ty ;  F.  J.  Cowen.  Judgft, 

Action  by  tbe  Werner  Piano  Company 
against  Obarles  F.  Baker.  From  a  Judis- 
ment  of  dismissal,  plainttfl  appealflL  Af- 
firmed. 

Milton  A.  Brown,  of  Cballta,  tot  appdlaat 
Oeoi^      Amlnoseh  of  ICackart  tm  re 

spondent 

McCAR'mT,  3.  Appellant  filed  Its  com* 
I^alnt  agaiuirt  req><udettt  in  the  dlatrlct 
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court  on  JU111U7  14,  t9U.  Bimimoiis  wu 
lasoed  oa  Janoury  14,  1916.  Alias  buiiuiumis 
ms  Issued  on  Iforcb  15,  1917.  The  alias 
nunmoos  was  not  served  upon  rnspondent 
mtU  AiwU  4,  1918.  Eespmident  mored  to 
qoash  the  summons,  strike  tbe  complaint, 
and  dismiss  tbeactl<ni,<Hi  the  grooikds:  First 
that  the  alias  snmmons  was  served  more 
than  one  Tear  ntter  tiie  Issuanoe  of  either 
the  original  or  aHas;  second  that  the  action 
had  not  beat  prosecated  with  dlllsence.  The 
notion  was  sopported  by  the  affldarit  of  re- 
qwDdoit^  atttnney  stating  that  respondent 
had  been  a  resident  of  the  county  in  which 
the  action  was  brought  ftrom  the  time  the 
complaint  was  filed  until  the  alias  summons 
was  served  and  had  been  within  the  coun* 
ty  practically  all  ct  that  time.  No  counter 
showing  was  made  by  appellant  The  dis- 
trict court  sustained  the  motion  and  entwed 
judgment  of  dlsmlssaL 

[1J  Our  statute  provides  that  stunmons 
nay  be  issued  at  any  time  within  one  year 
after  the  Qllng  of  the  complaint,  C.  S.  |  6671 ; 
bat  does  not  provide  within  what  time  It 
most  be  served.  Under  a  statute  substan- 
tially the  same  the  California  Supreme  Ckiurt 
beld  that  an  unreasonable  delay  In  serving 
the  summons  Is  ground  for  dismissing  the 
actioai.  Grigsby  v.  Napa  County,  36  Cal. 
566,  96  Am.  Dec.  213;  Carpentier  v.  Mln- 
tam,  39  Gal.  4C0 ;  Eldrldge  v.  Kay.  4S  Cal, 
49;  Lander  v.  Flemmlng,  47  Cal.  614.  We 
are  In  accord  with  that  view. 

(2]  A  Judgment  of  the  district  court  dls- 
misslDg  an  action  for  lack  of  prosecution 
should  be  reversed  cmly  for  an  abuse  of  dis- 
cretion. Grigsby  v.  Napa  County,  supra; 
Carpentier  v.  Mlntum,  supra;  Eldrldge  r. 
Kay,  supra ;  Lander  v.  Flemmlng,  supra. 
On  the  tects  ci  this  case  we  do  not  think  the 
court  abueed  its  discretion.  The  delay  In 
serving  the  alias  summons,  under  the  cir- 
nunstances  shown  by  the  affidavit,  made  a 
prima  fade  case  of  lack  <tf  diligence,  which 
-was  not  met  or  overcome  by  any  explana- 
tion or  showing  upon  appellant's  part 
Lauder  v.  Flemmlng.  supra. 

The  judgment  la  affirmed,  with  costs  to 
nvondcnt 

BICB^  C.  J.,  and  BUDGE,  DUNN,  and 
I£E,  J  J.,  concur. 


.J6  I<Uho.  522) 

PEOPLE  ex  rsl.  BROWN.  Pros.  Atty,  v. 
BURNHAM.    (Na.  3450.) 

<8apreme  Coort  of  Idaho.    June  1,  1922.) 

Jsry  «s>19<12)— la  actios  for  aaarpatlos  of 
tmm,  riofeeriaat  not  sntltlfi  to  liave  tHIe 
te  oSoe  dotermienl  by  Jary. 
In  an  action  for  nsnrpation  of  office  under 
a  B.  I  7024.  a  defendant  has  no  right  to  have 
the  title  to  sacb  office  determlDcd  by  a  Jury. 


Appeal  from  DiBtrict  Court  Ouster  Oorai' 

ty;  F.  J.  Cowen,  Judge. 

Action  by  the  People  of  the  State  of  Idaho, 
on  the  relation  of  MUton  A.  Brown,  Prosecut- 
ing Attorney  of  Custer  County,  upon  the 
complaint  of  Jennie  B.  Kelleher,  against 
Margaret  Bumham,  for  usurpation  of  office; 
From  judgment  for  plalntlflF,  defoidant  aih 
peals.  Affirnted. 

W.  W.  AdamsMi,  of  Ctiallls.  for  appellant 
Milton  A.  Brown,  Pros.  Atty.,  of  Challls. 
Chase  A.  Clark,  of  Mackny,  W.  A.  Brodhead, 
of  Hailey,  and  Solon  B.  Clark,  of  Mockay, 
for  respondent 

DUNN,  J.  This  action  was  brought  by  the 
prosecuting  attorn^  of  Custer  county  for 
the  purpose  of  trying  the  title  of  appellant 
to  the  office  of  supwintradent  of  public  In* 
Btructi<m  of  said  county.  The  oomplaint  al* 
leged: 

That  appellant  "was  not  eligible  to  said  of- 
fice at  the  time  of  her  nomination  or  election; 
that  she  did  not  at  said  time  or  times  hold  a 
state  or  state  life  certificate  and  was  not  s 
teacher  of  not  less  tjian  two  years'  actual  ex- 
perience  and  service  in  the  schools  of  Idaho, 
one  of  which  years'  experience  being  while 
holding  a  valid  certificats  of  a  grade  not  low- 
er  than  a  state  eertiflcats.** 

Appellant  denied  this  diarse  of  tntiigibil- 
ity,  and  the  case  was  tried  before  a  Jury. 
Ai^lant  offered  In  evidence  In  her  b^lf 
her  certificate  entiUed  "Specialist's  State 
Certificate."  whldi  entitied  her  to  teach 
mary  grades  In  the  public  sdiools  of  Idaho 
tar  a  period  ot  eight  years.  The  Jury  re- 
turned a  Tttdlct  in  favor  of  appellant  This 
verdict  was  clearly  contrary  to  the  law  1^ 
glvm  by  the  court  in  Its  instructions  and 
contrary  to  the  evidence.  One  or  the  other 
of  the  state  certlflcatea  mentioned  In  the 
complaint  was  required  to  qualify  appellant 
for  the  office.  People  v.  Kadletz,  SO  Idaho. 
698,  167  Fac.  IIAI.  Thereupon  the  court 
set  aidde  the  verdict  of  the  Jury,  nude  find- 
ings of  fact  in  which  it  set  ont  all  the  pro- 
ceedings up  to  and  including  the  Terdict  of 
the  Jury,  and  found  that  appellant  was  not 
qualified  to  hold  tiie  office  of  county  saperin- 
tendent  of  public  instruction  for  the  reason 
that  she  was  not  at  the  time  of  her  nomlna- 
thm  and  elecUmi  a  holder  of  a  state  or  state 
llf6  certificate  as  provided  law.  Thereup- 
on Judgment  was  stored  that  aKMAIant  un- 
lawfully hdd  the  office  of  conn^  supoln- 
tendoit  of  pnbtlc  Instruction  in  and  for 
Custer  county.  Ida|io,  and  tiiat  she  be  ex- 
cluded thereftrom  and  said  office  declared  to 
be  vacant  Appeal  wa«  talnn  ftom  nld 
juBgnient 

The  second  assignment  ot  enor  made  br 

appellant  is  that— 

"The  court  erred  In  vacating  and  setting 
aside  the  verdict  of  the  Jury  and  entering 
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Jadgment  for  relator,  thua  denying  the  de- 
fendant the  right  of  a  trial  by  Jiut-" 

This  actbm  was  brought  under  C  8.  { 
7024,  which  authOTizes  the  proBecuting  at- 
torn^ to  bring  such  an  action  'in  the  name 
of  the  people  of  the  state  ag^tlnat  any  person 
who  usurps.  Intrudes  Into,  holds  or  exercises 
any  office  or  franchise,  real  or  pretended, 
within  this  state,  without  authority  of  law.** 
The  procedure  provided  fbr  by  this  section 
and  seroral  succeeding  ones  was  oiacted  In 
substance  by  the  first  territorial  Le^sla- 
tnre  of  Idaho,  as  part  of  the  Civil  Practice 
act,  whlcb  was  entitled  "An  act  to  regulate 
proceedings  In  civil  cases  in  the  Courts  nf 
Justice  ot  the  territory  ct  Idaho."  (Urst 
Terr.  Sess.  Acts  186»^.  p^  77.)  Said  provi- 
sions of  this  territorial  act  have  been  car- 
ried down  from  that  date  to  the  present 
with  no  changes  that  affect  the  mwlts  of 
this  controversy.  The  original  act  iffovlded 
that  the  action  should  be  brought  by  the 
district  attorn^  in  the  name  ot  tbe  people 
of  the  United  States  and  of  Oie  territory  of 
Idaho  upon  his  own  information  or  upon  the 
complaint  of  a  private  party-  ^st  Terri- 
torial Session  Acts,  p.  13&  In  1875  the  Leg- 
islature amended  tills  law  dUifatly  and  aiBCt> 
ed  that— 

"The  writ  of  sdre  faciaa,  tbe  writ  of  quo 
warranto,  and  proeeedinga  1^  Information  in . 
tbe  nature  of  quo  warranto  are  abolisbed. 
Tbe  remedies  obtainable  In  these  forma  may 
hereafter  be  obtained  by  civil  actions  under 
tbe  provisions  of  this  chapter/*  which  was  tbe 
chapter  dealing  wiUi  actions  for  the  asnrpation 
of  office  or  franchise.  Eighth  Terr.  Seas.  Acts, 
p.  157, 1  833. 

It  is  not  by  any  means  clear  that  there 
was  a  right  of  trial  by  Jury  in  quo  warranto 
proceedings  at  common  law  in  England.  22 
R.  G.  L.  p.  718,  S  40.  And  It  has  been  held 
that  tbe  weight  of  authority  is  against  that 
contention.  State  ex  rel.  Mullen  v.  Doherty, 
16  Waab.  382.  47  Pac.  958,  950,  58  Am.  St 
Rep.  39. 

This  is  not  a  quo  warranto  proceeding  un- 
der the  common  law.  It  is  usually  called 
a  proceeding  in  the  nature  of  quo  warranto, 
notwithstanding  the  territorial  Legislature 
In  1875  a>)oIished  "proceedings  by  informa- 
tion in  the  nature  of  quo  warranto."  At  the 
time  Idaho  became  a  state,  G.  S.  {  6837,  was 
a  part  of  the  territorial  laws  which  were 
continued  In  force  by  the  state  Constitution. 
Const,  art.  21,  |  2.  Said  statute  reads  as 
follows: 

"Sec.  6837.  In  actions  for  the  recovery  of 
Specific  real  or  personal  property,  with  or 
without  damages,  or  for  money  claimed  as  due 
upon  contract,  or  as  damages  for  toeadi  of 
eontrket,  or  for  injuries,  an  isaue  of  fact  mast 
be  tried  by  a  jury,  unless  a  jnty  trial  la  wtived* 
or  «  reference  la  ordered,  as  provided  In  this 
code.  Wliere,  In  these  cases,  there  are  issues 
both  of  law  and  fact,  the  issue  of  law  must  be 
first  disposed  of.    In  other  eases,  Innes  of 


fact  must  be  tried  by  the  court  snbject  to  its 
power  to  order  an  iasne  to  be  refmed  to  a 
referee,  as  provided  in  this  code." 

While  the  Constitution  provides  that  "tbe 
rifdit  of  trial  by  jury  sbaU  remain  inviolate" 
(Const  art  1,  {  7).  that  constitutional  prori- 
don  has  been  hdd  by  this  court  simply  to 
preserve  the  right  of  trial  by  jury  as  it  exist- 
ed at  the  adt^tion  of  the  Constitutiou. 

"The  guaranty  found  in  section  7,  art  1,  irf 
the  Constitution  that  the  right  of  trial  faj  jury 
shall  remain  inviolate  was  not  intended  to  ex- 
tend the  right  of  trhd  by  iut7»  but  simply  to 
secure  that  right  as  it  existed  at  the  date  id 
the  adoption  of  th.e  Constitution."  Christeo- 
aen  v.  Holiingsworth,  6  Idaho,  87,  63  Pac  211, 
96  Am.  St.  Rep.  256. 

It  was  evidently  the  purpose  of  the  terri- 
torial Ijegislature  to  make  this  proceeding  a 
civil  action,  but,  if  we  concede  that  It  is  not 
Koch  an  action,  it  must  be  admitted  that  so 
far  as  trying  the  title  to  an  office  Is  concern- 
ed.  It  is  in  the  nature  of  a  civil  action.  It 
is  provided  that  In  on  action  of  this  kind 
brought  by  the  prosecuting  attorney,  in  ad- 
dition to  the  cause  of  action  In  behalf  of 
the  people  of  the  state,  the  name  of  the 
party  claiming  to  be  entitled  to  the  office 
may  be  set  forth  with  a  statement  of  his 
right  thereto,  and  that  judgment  may  be 
rendered  upon  the  r^t  of  the  defendant, 
and  also  upon  the  right  of  the  party  so  al' 
ieged  to  be  entitled  to  tbe  office  as  the  form 
of  action  and  justice  may  require.  It  Is  also 
provided  that  when  several  persons  dalm 
to  be  entitled  to  the  same  office  or  franchise, 
one  action  may  be  brought  against  all  such 
persons  in  order  to  try  their  respective  rights 
to  such  office  or  franchise,  and  also  that 
tbe  person  rightfully  entitled  to  an  office  or 
franchise  may  bring  an  action  In  his  own 
name  against  the  alleged  usurper.  Tbe  only 
procedure  adapted  to  such  trial  is  that  pro- 
vided by  the  statute  for  clril  actions.  In 
this  view  of  the  case  O.  8,  |  6837,  would 
control  the  matter  of  trial  by  jury,  and  un- 
der said  section  appelant  was  not  entitled 
to  a  jury  trial.  The  court  had  a  right  t« 
call  a  jury,  but  Its  verdict  being  only  ad- 
visory, was  not  binding  on  the  court  There- 
fore there  was  no  error  in  setting  It  aside. 

The  statute  under  whldi  this  proceeding  was 
brought  authorizes  the  court  In  case  the  de- 
fendant is  found  guilty  of  usurping  an  office, 
in  its  discretion,  to  Impose  a  fine  not  exceed- 
ing $5,000.  No  fine  having  been  imposed  In 
this  case,  no  question  arises  herein  as  to  the 
validity  of  such  a  jud^ent  In  a  proceeding 
of  this  kind. 

The  other  errors  assigned  by  appellant 
are  without  m^t. 

The  Judgm^t  is  affirmed,  witli  costs  to 
respmdent 

RICE,  C.  J.,  .and  BUDGE,  HcCAAOST^ 
and  LBD,  J  cmour. 
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BERSHENYI  v.  PEOPLE.   <No.  10084.) 

(Snpreme  Court  of  Colorado.  June  2,  1922.) 

1.  Homldde  ^9|90(7)— Recent  aeoommunloat- 
vt  stateneiits  hoatrie  to  aooated  admrksibie. 

StatementB  by  deceased  hoetile  to  accus- 
ed, made  witbln  a  week  before  his  aUefced 
mnrder  oceorred,  although  not  actoallj  threats 
and  nneommiinicated  to  accused,  an  admissible 
to  show  deceased's  state  of  mind  toward  ae- 
CDsedi. 

2.  Crimlaal  law  ^390— Tastlmovy  of  aooused 
as  to  latent  admlsalMs. 

Testimoar  of  accoeed  in  a'  murder  trial  as 
to  bis  intent  In  his  striking  of  deceased  from 
wbidi  death  enaned  Is  admissible. 


BERSHENTI  t.  PEOPLE  691 
(SOT  P.) 

takm  from  his  tnidE*  teem  which  assaidt 
Page  died  some  weeks  later.  Defendant 
claims  that  he  acted  In  self-defrase,  testify- 
ing that  dnring  the  conversation,  in  which 
Page  recited  a  series  of  grievances  against 
the  defendant.  Page  had  in  his  hand  an  open 
knife,  that  flnally  he  lunged  at  defendant 
with  the  knife,  and  that  the  fatal  blow  was 
strack  as  a  result  et  that  attempt  by  Page 
to  cut  defendant 

There  was  testimony  by  a  witness,  who  as- 
sisted in  stopping  the  fight,  to  the  effect  that 
defendant  at  the  time  exclaimed  that  Page 
had  tried  to  cut  him, 

[1]  One  of  the  errors  ^signed  la  that  the 
court  excluded  the  offered  testimony  of  three 
witnesses  to  the  effect  that  Page,  between 
3.  Criminal  law  <e=>823(6)— Homicide  «=9300  February  1st  and  February  8th,  the  date  of 
(12) — Charge  that  ao  provocatlos  Jastlfles ;  the  assault,  had  expressed  great  hostility  to 


UlliSfl  (s  error,  and  not  onrod  by  other  in 
strsetions. 

A  charge  lo  a  mnrder  trial  tiiat  no  provoca- 
tion can  jufitity  or  excnae  a  killing  is  error 
tending  to  deprive  of  the  defense  of  eelf-de- 
feose,  and  not  cured  by  instrnctioDB  as  to  wbat 
will  tend  to  reduce  a  killing  from  one  grade  of 
offense  to  another. 

4.  Criminal  law  «b»683(  D-Admlaslos  of  tes- 
flsMny  of  inproiMr  eondoct  of  aoosaad  Intre- 
dieod  by  otato  on  rebuttal  hold  error. 

In  a  trial  for  mvrder,  it  was  error  on  the 
■tate's  rebnttal  to  aAnit  testimony  of  deceas- 
ed's wife  as  to  improper  conduct  of  accused  to- 
vard  her,  concerning  which  no  evidence  had 
been  introduced  by  the  state;  sodi  testimony 
not  being  rebutt^ 
Barke,  J.,  dissenting  In  part 

Error  to  District  Court,  Garfield  County ; 
John  T.  Shumate,  Judge. 

Josef  Bershenyl  was  convicted  of  murder 
In  the  first  degree  and  brings  error.  Be- 

iKrsed. 

C.  W.  Darrow  and  Noonan  &  Noonan,  all 
of  Glenwood  Springs,  for  plaintiff  In 'error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Charles 
H;  8berri(dc.  Asst  Att7.  Gen^  for  the  Peo- 
ple. 

TELLER,  J.  Plaintiff  In  error  was  con- 
victed of  mnrder  In  the  first  degree,  and 
brh^  mor.  He  wJU  hereinafter  be  men- 
tioned as  defendant 

He  was  cfmvlcted  of  killing  one  Pa^  In  an 
ilterestion  In  the  streets  of  Olenwood 
SiHlngs,  where  defendant  was  delivering 
BiOk.  Page  had  recently  been  tn  his  employ, 
and  on  the  day  In  question  went  into  the 
street,  where  defendant  stood  by  the  side  of 
his  truck,  and  demanded  a  small  balance  of 
wages.  The  only  witness  testifying  as  to 
what  was  said  was  the  defendant  himself. 
Other  witnesses  testified  to  the  fftct  that 
there  was  something  of  ah  altercation,  and 
that  the  defendant  struck  Page  with  a  club 


the  defendant,  and  bad  stated  that  he  would 
be  justified  In  killing  him  If  he  wanted  to. 
This  testimony  was  excluded  upon  the  the- 
ory that  It  was  offered  as  a  threat  and  the 
fact  that  It  had  not  been  communicated  to 
defendant  was  made  the  ground  of  Its  ex- 
clusion. Counsel  for  defendant  explained  In 
making  the  offers  that  the  purpose  of  the 
testimony  was  to  show  a  state  of  mind  in 
Page  which  would  tend  to  corroborate  the 
testimony  of  the  defendant  that  Page  had 
assaulted  him  with  a  knife.  The  rejection 
of  the  testimony  was  error.  Its  admlssibil-' 
Ity  Is  clear  under  the  rule  laid  down  In  Da- 
vidson V.  People,  4  Colo.  145,  where  the 
court  quotes  from  VPTiarton's  Criminal  Law 
as  follows: 

"Where  the  question  is  as  to  what  was  de>> 
ceased's  attitude  at  the  time  of  the  fatal  en- 
couDter,  recent  threats  may  become  relevant  to 
show  that  this  attitude  was  one  hostile  to  the 
defendant,  even  though  such  threats  were  not 
communicated  to  defendant  The  evidence  is, 
not  relevant  to  show  the  quo  animo  of  the  de- 
fendant but  may  be  nievant  to  show  that  at 
the  time  of  the  meeting  tiie  deceased  was  seek" 
ing  the  defendant's  life." 

.  The  fact  tbat  the  statranenta  made  by  de- 
ceased were  not  strictly  speaking,  threats. 
Is  not  material;  the  question  being  what  whs 
his  attitude  of  mind.  These  statements,  of-' 
fered  to  be  proved,  had  all  been  made  with- 
in a  week,  and  th^  therefore  come  within 
the  rule  that  such  evidence  must  concern  the 
feeling  of  the  party  within  a  very  recent' 
time.  The  fact  that  he  made  hostile  state- 
ments to  three  different  persons  during  that 
week  tends  strongly  to  show  how  he  fblt  to- 
ward the  def«idant 

[2]  It  Is  further  assigned  as  error  that  the 
court  sustained  an  objeetitm  to  a  question  to 
,the  defendant  as  to  his  Intent  when  he  struck 
Page.  Under  the  anthoritles,  the  exclusion 
of  that  isstlmony  was  error. 

In  Wharton's  Criminal  Evidence,  |  481,  It- 
Is  said: 
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**0rdiBarIl7,  as  thown  clsewfaen,  a  vitoeaB 
cannot  b«  ezanuned  m  to  another  person's  mo- 
tives,  bat  as  to  the  accused's  own  motWes. 
when  relevant,  he  may  be  examined  In  chief, 
or  upon  cross-examination.  In  proving  self- 
defense,  he  is  entitled  to  testify  to  the  jury 
that  at  the  time  of  the  act  charged,  be  believed 
himself  to  be  in  danger  of  his  life.  •  •  • 
While  Bucb  answers  are  not  eonduitva,  they 
euiDOt  be  ignored,  bat  mast  be  considered  in 
connection  with  all  other  evidence  in  the  case. 
Where  an  inatractjon  reqairea  the  jury  to  ig- 
nore such  statements  it  is  error.  The  inference 
which  the  jury  may  draw  from  the  accased's 
owD  statement  may  b«  strong  enough  to  over- 
come the  conclusion  drawn  from  othar.aeti  and 
declarations." 

Hie  evidence  was  admissible  under  B.  ft 
W.  R.  D.  Co.  V.  L.  (3.  D.  ft  B.  Co.,  86  Colo. 
455,  86  Pac  101,  where  tbe  question  of  the 
admiasiblUty  of  evidence  of  intention  was 
directly  under  consldwatlon.  That  case  was 
f<Alowed  In  Minneapolis  Steel  Co.  v.  Teesy. 
00  Colo.  81S.  IM  Pac  362. 

[S]  The  more  sorlous  <A>jectl(m,  however, 
Is  to  inBtmction  No.  17  in  which  the  Jury 
was  Instructed  that— 

'TThe  law  in  relation  to  provocation  is  that 
no  provocation  will  justify  a  person  in  killing 
another,  nor  will  it  excuse  him;  hence  killing 
upon  provocation  will  be  either  murder  or  man- 
slaughter  accord^  to  the  degree  of  provoca- 
Uon  and  ite  effect  upon  the  person  killing." 

It  is  urged  that  the  use  of  the  word  "prov- 
ocatlon"  is  so  broad  as  to  eliminate  all  con- 
sideration of  the  defendant's  defense  that 
he  acted  because  of  the  attack  upon  him  by 
tbe  deceased.  That  the  statement  was  too 
general  is  clear  from  the  case  of  Mnrphy  v. 
People,  9  Colo.  435,  13  Pac.  528,  In  which 
provocation  sofflcient  to  free  the  party  kill- 
ing from  the  guilt  of  murder  was  discussed. 
It  In  there  said: 

"Provocationa,  iraaecompanied  by  personal 
assault,  were  not  infrequently  recogidsed  as 
sufficient." 

Ifr.  Wharton  was  there  quoted  as  follows: 

"The  line  between  tVose  provocations  which 
will  and  will  not  extenuate  the  offense  cannot 
be  certainly  defined.  Sach  provocationa  as  are 
in  themselves  calculated  to  provoke  a  high  de- 
gree of  resentment,  and  ordinarily  induce  a 
great  degree  of  violence  when  compared  with 
those  which  are  alight  and  trivflJ  and  from 
which  a  great  degree  of  violence  does  not  nso- 
tlly  follow,  may  serve  to  mark  the  distinction.'' 

To  the  defendaot,  relying  upon  his  plea  of 
self-defense,  the  questiou  of  proTOcatim  was 
vital.  Whoi,  ttwD,  tbe  jury  was  told  that 
BO  imovocatloD  would  Justlty  a  kiUing,  nor 
axcoBe  it,  tbe  effect  was  to  withdraw  lila  de- 
fense  fnnn  cmiaidRratioD  by  the  jury.  Tbe 
discnsdon  In  other  parts  of  that  Instruction 
<rf  what  would,  and  what  would  not,  reduce 
the  killing  ttom  one  grade  of  offense  to  an- 


other, does  not  cure  the  error,  Tbia  otmrt 
lias  held  that  where  Inconsistoit  statonaits 
of  tbe  law  are  made  it  is  Impossible  to  tell 
which  one  the  jury  fi^owed,  and,  Inasmoeb 
as  it  might  foUow  tbe  wrong  one^  audi  lo- 
structi(ms  are  prejudldal  error. 

[4]  It  Is  also  urged  as  error  that  lb& 
Page,  on  rebuttal,  testtfled  that  when  die 
was  riding  into  Glenwood  SjnlngB  Mritta  the 
defendant  he  attempted  some  tamlUorittes 
with  her.  Objection  is  made  that  this  Is  not 
rebuttal.  The  objectlm.  is  good.  The  state 
had  offered  no  evidence  as  to  any  improper 
conduct  of  the  defendant  toward  Mrs.  Page. 
Defendant  bad  related  a  ccmversation  be- 
tween him  and  Page  concerning  audi  a 
charge,  and  the  only  thing  whidi  the  state 
could  do  In  rebuttal  was  to  show  that  de- 
fraidant'a  evidence  aa  to  that  conversation 
was  not  true.  After  defoidant^s  case  was 
closed,  to  Introduce  evidence  of  mlscntdDct 
on  the  part  of  the  defendant  was  likely  to 
prejudice  the  jury  against  lilm, 

That  Pace  was  killed  by  the  defendant  la 
a  fit  of  rage  was  clearly  established.  Wheth- 
er or  not  the  clrcnmstonces  under  which  the 
killing  occurred  were  such  aa  to  have  to  any 
CTtont  excused  ttie  killing  was  die  quesfikn 
to  be  determined.  Upon  that  queetioD  the 
defendant  was  prejudiced  by  the  rejection 
of  evidence,  and  the  admission  of  evidence 
as  above  stated,  as  well  as  by  the  Instmo- 
tions  of  the  court  For  these  reasona  the 
Judgment  diould  he  reversed. 

ALLEN,  DENISON,  and  WHITFORD, 
JJ.,  concur. 

BURKE  concurs  In  the  judgment  of  r^ 
veraal  on  the  sole  ground  that  there  la  er- 
ror in  instruction  No.  17. 


(71C0I0.ISI) 

BENHAM  tt  al.  v.  WILLMER  at  at. 
(Ne.  10345.) 

(Supreme  Court  of  Colorado.  June  6,  1022.) 

1.  Appeal  and  error  4=»80(6)— Onter  aa  fk 
paymeat  ef  ooatt  of  sarvey  la  prooeetflni  t* 
establish  boundaries  reviewable  ea  appaal. 

In  a  proceeding  under  Sesa.  Laws  1907,  p. 
286,  to  establish  disputed  comers  and  bmuid* 
sries  ctf  landa,  an  order  that  the  parties  ahoald 
pay  in  advance  a  certain  amount  of  money  pro- 
portioned to  the  land  each  dalmed  to  pay  fer 
the  cost  of  snnreying,  and  that  ezeentioD  mii^t 
issue  to  collect  (he  amount,  and  that  it  should 
be  a  lien  upon  tbe  lands  concerned  la  a  final 
judgment  as  to  one  branch  of  the  caae,  and  it 
rev^waUe  on  appeal. 

2.  Appeal  aad  error  «eB»78(7)-^rdar  aais 
apeottai  oosts  held  let  a  rei4awaUt  tail 
JadOBisat. 

Ordinarily  in  clvfl  actions  any  order  toneh- 
Ing  costs  made  Iwfore  the  entry  of  tbe  final 


4Bwr«r  ether  osms  sm  mub*  topte  and  KET-NVUBBa  la  aU  Kagr-Numbered  DlgMti  and  Indem 


Digitized  by  Google 


Colo) 


BEITHAM  V.  WJLLMER 
(107  P.) 


593 


jDdgment  !•  an  interiocotoiy  ord«r,  and  not  a 
nriewabl*  final  Judsment. 

3.  Costs  ^268— la  aotfoi  te  Mtabiith  boaad- 
aries  r«|ulrifla  dofaadaata  to  advaaea  costs 
of  survey  held  arror. 

In  a  proceeding  nnder  Sesa.  Laws  1907,  p. 
286.  to  establish  disputed  cornfra  and  bo  and - 
aries  of  lands,  an  order,  requiring  all  parties 
to  the  litigatioo  to  adrance  costs  proportionate 
to  their  lands  to  par  tlie  cost  of  surveying  was 
error,  since  it  required  the  parties  defendant  to 
advance  part  of  probable  coata  which  had  not 
accrued,  and  pajmant  could  not  he  enforced  bj 
rule  of  court 

4k  Coata  «s=>26&— Raqniriaf  party  to  pay  fa- 
tare  costs  la  suit  in  oqaity  held  error. 
In  a  proceeding  nnder  Seas.  Laws  1907,  p. 
2^  to  eataUish  disputed  comers  and  bound- 
ariea  of  land,  although  under  section  8,  prorld- 
ing  that  the  proceeding  !e  a  suit  In  equity,  and 
courts  of  eqnitr  may  ^ve  coats  in  intermediate 
atagea  of  a  cause  witbont  waiting  for  a  final 
decree,  requiring  the  parties  to  the  suit  to 
advance  eosta  proportionate  to  the  land  they 
claim  to  pay  the  costs  of  eurreying  was  error, 
since  the  power  of  equity  to  give  costs  in  in- 
termediate stages  of  a  cauae  appliea  only  to  ac- 
erned  coata  and  not  to  future  costs. 

5.  Costa  «=»268— Order  for  doposit  of  oasts 
of  ssnroy  by  partiaa  in  aoit  to  oataWlsh 
bODadaiies  who  might  aot  oKlaiatoly  bo  lla- 
blo  tliororor  hsid  error. 
In  a  proceeding  under  Sees.  Laws  1907,  p. 
286,  to  establish  disputed  comers  and  bound- 
aiiaa  of  landa,  an  order  entered  before  trial,  re- 
quiring an  parties  to  advance  costs  in  propor- 
tion to  the  land  they  daim  to  pay  for  a  sur- 
vey, was  error,  since  It  affected  those  who 
might  ultimately  be  found  not  liable  for  costs, 
or  who  might  in  the  exercise  of  the  court's  dis- 
cretion be  taxed  taaa  tlrnn  other  partiea  Uti- 
gant  or  a  anuUer  amoont  than  that  deaignated 
in  the  rader. 

Goats  4=»26fr— Naooaslty  of  aioaoy  to  ostab- 
Hah  aarvey  no  reasoa  for  taxing  ooats  apoa 
dafoadaata  la  suit  to  aatabllsb  bonndarios. 

In  a  proceeding  under  Seas.  Laws  1907,  p. 
286,  to  establlah  disputed  eomera  and  bound- 
ariea  of  lands,  the  necessity  of  money  for  the 
expense  of  taking  teathnwiy  eonceming  lost 
or  disputed  comers  and  iMmndariea  doea  not 
make  Uwfnl  an  order  entered  before  trial  that 
an  parties  ahould  pay  money  proportionate  to 
tiie  amount  of  their  land  to  pay  the  ezpenaea 
nt  ttidng  teatfanoiir  and  maUng  a  anrvey. 

Department  1. 

Error  to  District  Coart,  Adama  Oonnty; 
Samuel  W.  Johnson,  Judge. 

Suit  by  Anton  L.  WUlmer  and  otbers 
against  Louise  Benham  and  others.  Prom 
an  order  requiring  the  parties  to  pay  into 
court  eadi  a  certain  warn  as  a  deposit  for 
coeta,  defendanta  bring  error.  Beveraed  and 
remanded. 

wniiam  A.  HIU  and  B.  H.  ^Tbltney.  both  of 
Denver,  for  plaintiffs  in  error. 

O.  H.  Flarca»  ct  Denver*  tm  defendants  In 
error. 


ALLEN,  J.  This  cause  is  before  us  on  an 
application  for  e  supersedeas  to  review  or 
stay  an  order,  claimed  by  the  plalntilTB  In 
error  to  be  a  final  Judgment  fn  the  sense  that 
it  may  be  reviewed  by  this  court.  Tbe  order 
in  question  will  be  more  futly  bereloafter  set 
forth,  but,  briefly  stated.  It  is  one  requiring 
the  parties  litigant  herein  to  pay  Into  court 
each  a  certain  sum  as  a  deposit  for  costs. 

[1]  The  main  case  la  a  special  proceeding, 
brought  under  chapter  120,  p.  286,  Session 
Laws  of  1907,  to  establish  alleged  disputed 
corners  and  boundaries  of  lands.  There  are 
49  plaintiffs,  claiming  to  be  tbe  owners 
respectively  of  various  tracts  of  land,  the 
corners  or  boundaries  of  which  are  alleged 
to  be  lost,  destroyed,  or  in  dispute.  The  de- 
fendanta number  about  160,  and  are  made 
parties,  apparently,  as  owners  of  lands  which 
would  be  affected  by  a  determination  of  the 
corners  and  boundaries  of  lands  owned  by 
plaintiffs. 

The  complaint  was  filed  November  7,  1921. 
A  notice  bearing  the  same  date,  and  ad- 
dressed to  all  the  defendants,  was  prepared 
and  afterwards  filed.  Tbe  defendants  were 
therein  notified  that  9n  November  19,  1921, 
tbe  plaintiffs  would  apply  to  the  court  for 
the  ai^Ktintment  of  a  commission  of  sur- 
veyors and  for  the  assessment  of  [preliminary 
costs  to  be  prorated  among  plaintiffs  and  de- 
fendants. The  application  was  heard  by  the 
court  after  about  75  of  the  defendants  had 
been  served  .with  the  notice;  Various  mo- 
tions regarding  the  application  were  inter- 
posed and  heard,  and  thereafter,  and  on 
March  7,  1922,  the  court  made  the  order  of 
which  the  plaintiffs  In  error  now  complain. 

The  material  parts  of  the  order  read  aa 
follows: 

"It  Is  therefore  ordered,  adjudged  and  de- 
creed, by  the  court,  that  the  parties  to  this 
cause  tb»t  have  been  served  notice  of  this  pro- 
ceeding, the  owners  of  land  as  set  forth  in  the 
complidnt,  and  each'  of  them,  in  the  said  four 
townships  described,  to  wit:  [Here  foUows  de- 
scription of  foor  townships]  *  *  •  shaU  ad- 
vance BofBdent  money  aa  costs  not  to  exceed 
the  sum  of  910/)00  to  seenre  the  fees,  expens- 
es, and  compcnaation  of  the  officers  of  this 
court  and  such  commissioners  as  may  be  ap- 
pointed by  tbe  court  and  all  other  persons  who 
may  lawfully  perform  services  or  furnish  ma- 
terial under  tbe  lawful  orders  of  the  court  here- 
in. 

It  Is  further  ordered,  adjudged,  and  decredS 
that  each  of  the  parties  Utigaiit  who  are  the 
owners  and  dalmants  of  land  in  «aid  four  town- 
ships as  set  forth  in  the  complaint  herein  shall 
pay  on  or  before  the  1st  day  of  Hay,  A.  D. 
1922,  tbe  sum  of  10  cents  per  acre  upon  all 
lands  owned  or  dalmed  by  each  of  them,  re- 
spectively, and  that  said  money  shall  be  paid  in 
to  the  derk  of  this  court,  and  shall  be  paid  out 
by  him  from  time  to  time  as  may  be  ordered  hf 
the  court" 

Other  provisions  of  the  order  will  be  here- 
inafter  noted. 
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[21  The  first  questlbn  argned  Is  wbetlier 
the  order  is  a  final  JndgmeDt  In  the  sense 
that  it  may  now  be  reviewed.  Ordinarily, 
of  course,  in  civil  actions,  costs  enter  Into 
the  final  Judgment  rendered  on  the  merits, 
and  any  order  touching  costs  made  before 
tbe  entry  of  the  final  judgment  Is  merely  an 
Interlocutory  order  and  not  a  reviewable  final 
judgment.  In  the  Instant  proceeding,  how- 
ever, the  order  affects  the  parties  litigant. 
Including  tbe  plaintiffs  in  error  here,  pre- 
cisely as  a  final  judgment  would.  The  order 
takes  the  form  of  a  final  judgment,  and  has 
the  effect  of  such,  as  Is  apparent  from  fur- 
ther provisions  of  tbe  same,  reading  as  fol- 
lows: 

"It  is  further  ordered  that  this  judgment  and 
order  be  and  the  same  is  hereby  awarded 
against  each  and  every  of  tbe  parties  to  this 
litigation  who  are  tbe  owners  or  claimants  of 
land  in  the  aaSd  torn  townships  in  tbe  sum 
hereinbefore  named,  and  that  execation  may  ia- 
SDe  therefor. 

"It  is  further  ordered  •  •  •  that  said 
•urn  shall  be  a  lien  upon  all  of  the  lands 
•  *  •  in  the  amount  hereinbefore  specified 
upon  each  of  tbe  litigants'  lands  respectively, 
and  that  said  lien  may  .be  foreclosed  and  said 
lands  sold  to  pay  the  same." 

It  is  apparent  that  It  would  impoae  a  hard- 
bUp  on  the  plaintiffs  in  errn-  to  onapd  them 
to  wait  until  the  rendition  of  a  final  judg- 
ment r^rdlng  comers  and  boundariea  be- 
fore obtaining  a  review  of  tbis  order.  lAetr 
landa  might  be  sold  to  enforce  tbe  lien  before 
such  final  Judgment  is  rendered,  and  in  that 
event  nothing  the  court  conld  do  tn  tbe  tax- 
atttm  of  costs  after  the  conclusion  of  the 
main  case  would  pat  tbe  present  owners  of 
the  lands  tn  statu  quo.  The  order  in  ques- 
tion disposes  finally  of  a  branch  of  the  case, 
It  meets  the  test  of  what  Is  a  final  judgment 
In  the  sense  that  it  is  reviewable.  It  Is  a 
final  Judgment  under  tbe  reasoning  whereby 
tbis  court  has  held  a  judgment  or  order  for 
temporary  alimony  to  be  a  final  Judgment. 
See  Daniels  v.  Daniels,  9  Colo.  133,  10  Pac. 
667;  Bagot  T.  Bagot,  68  Colo.  662,  191 
Pac.  96. 

[31  Tbe  next  and  remaining  question  Is 
whether  It  was  error  to  make  tbe  order  In 
question.  Tbe  court  in  Its  order  designated 
tbis  assessment  or  taxation  as  being  In  tbe 
nature  of  a  docket  fee,  and  provided  that  up- 
on tbe  final  determination  of  tbe  proceeding 
tbe  m<meys  advanced  pursuant  to  the  order 
would  be  treated  and  dii^MMed  of  as  moneys 
usually  are  when  they  are  paid  In  or  ad- 
vanced as  docket  fees.  This  sltaatlon  does 
not  validate  tbe  order.  There  Is  no  au- 
thority for  compelling  defendants  to  advance 
any  part  of  the  probable  costs  whldk  are  yet 


'  to  accrue  In  the  litigation,  nor  was  tbe  court 
empowered  to  make,  as  it  attempted  to  make 
In  this  case,  a  rule  of  court  to  that  effect. 

[4]  It  Is  claimed  that  this  Is,  as  tbe  statute 
provides  (section  3  of  tbe  act  berelnbefcH-e 
cited),  a  suit  In  equity,  and  that  therefore 
the  court  could  avail  itself  of  tbe  rule,  stated 
in  15  O.  J.  106,  to  the  effect  that  courts  of 
equity  may  "give  costs  In  Intermediate  stages 
of  a  cause  without  waiting  for  a  final  de- 
cree." That  rule,  however,  has  been  applied 
only  to  accrued  costs,  and  not  to  future  costs. 
For  example.  In  Hand  v.  Allen,  294  111.  35, 
128  N.  E.  306,  In  a  suit  in  which  an  account- 
ing was  awarded,  It  was  held  that  an  order 
for  expenses  of  reference  prior  to  the  ao- 
counting  was  premature.  In  Avery  v.  Wil- 
son (C.  C.)  20  Fed.  866,  It  was  held  that  costs 
may  be  awarded  or  taxed  where  they  have 
arisen  about  a  matter  completely  disposed  of. 

[S]  The  order  In  question  Is  erroneous  for 
either  one  of  two  reasons:  (1)  There  is  a 
taxation  of  costs,  or  an  assessment  for  costs, 
which  have  not  yet  accrued;  and  (2)  tbe  or- 
der affects  those  who  may  ultimately  be 
found  not  liable  for  costs,  or  who  might.  In 
the  exercise  of  tbe  courts*  discretion,  be  taxed 
lees  than  some  other  parties  litigant,  or  a 
smaller  amount  than  that  designated  In  the 
order  In  question. 

In  connection  with  tbe  second  reason  above 
stated,  it  may  be  noted  that  tbe  order  af- 
fects all  those  owning  or  claiming  land  in 
tbe  four  townships  named.  Some  of  these 
defendants  have  filed  an  answer  putting  in 
Issue  the  truth  of  plaintiffs'  allegations  con- 
cerning alleged  lost  or  disputed  corners  and 
boundaries.  If  such  defendants  prevail  la 
the  suit  they  may  not  be  liable  for  costs,  or 
at  least  not  for  any  part  of  costs  Incurred 
In  ascertaining  comers  and  boundaries  of 
lands. 

[6]  The  order  Is  sought  to  be  upheld  on 
the  ground  that  It  is  necessary  to  raise  money 
forthwith  for  tbe  expenses  wtal^  will  arise 
in  connection  with  the  taking  of  testimony 
concerning  lost  or  disputed  comers  and 
boundaries.  This  situation,  however,  does 
not  make  it  Imperative  that  defendants  be 
ordered  to  advance  a  part  of  the  monej  re- 
quired  for  such  purpose. 

Tbe  court  was  not  authorised  to  assess 
the  defendants  any  sum  to  be  applied  to 
future  costs.  It  was  error  to  grant  the  or- 
,  der  complained  of.  Tbe  Judgment  or  order 
Is  reversed,  and  tbe  cause  remanded  for  fur- 
ther proceedings  not  inconsiatent  wltb  tbm 
views  herein  exprrased. 

TELLEB,  J.,  sitting  for  SCOITF,  01  J.  and 
WHITFOBD,  J.,  concur 
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I.  Mechanics'  liens  «»28l (I)— Evidence  held 
ksffldeet  to  show  that  contraotor  did  not  ao- 
eept  notes  which  matured  after  the  statutory 
period  for  flllng  liens. 
Id  an  action  to  eatabliah  a  mechanic's  lien 
for  plumbing  done  In  a  hotel,  evideuce  held  snt- 
fident  to  warrant  a  finding  that  the -plumbing 
contractor  accepted  notes,  which  would  mature 
within  the  Btatutor7  period  for  fiUnr  Uens,  in 
part  pajment  ot  the  contract,  but  did  not  ac- 
G^t  notes  wMdi  would  mature  after  the  atat- 
Btorr  period. 

1  Mechanics'  liens  0=978— Land  upoa  which 
bHHdIng  was  erected  by  person  not  the  Mrner 
held  subject  to  a  lion  In  absenoo  of  notice  ef 
Romiability. 
Under  Hot.  St.  1908,  S  4029,  providing  that 
mj  bnildiDg  constructed  upra  any  land  with 
the  knowledge  of  Uie  owner  shall  be  held  to 
have  been  constructed  at  bis  Instance  and  re- 
quest, so  as  to  subject  his  interest  to  ft  lien 
anless  be  shall,  within  five  days  after  obtaining 
notice  of  the  construction,  post  a  notice  that 
his  interest  shall  not  be  subject  to  any  lien,  it 
was  not  error  to  snbject  land  upon  which  a 
hotel  was  being  constructed  hj  another  to  a 
lien  for  balances  due  on  plumbing  done  in  the 
hotel  where  the  owner  of  the  land  failed  to 
^Ts  the  reQuired  notice. 

Department  1. 

Error  to  IMstrlct  Cburt,  Phillips  Ooimty; 
L.  C.  Stephenson,  Judge. 

Action  by  A.  A.  Stover,  as  receiver  for  the 
Haxtum  Plumbing  ft  Heating  Company, 
against  Henrietta  B.  Jobnsun  and  ottaern. 
Judgm^t  for  plaintiff,  and  defendants  bilng 
error.  Affirmed. 

Avery  T.  Searle,  of  Haxtum,  and  T.  X. 
Uonson,  of  Sterling,  for  plaintiffs  In  error. 

S.  E.  Naogle  and  M.  a  Leh,  botb'  of  Ster- 
Ung,  for  defendant  In  error. 

AUiEN,  J,  Tbia  is  an  action  to  foreclose 
a  mecbonic'a  lien.  Judgment  for  irialntilf. 
Defendants  have  aned  out  this  writ  of  er- 
ror, and  apply  for  a  supersedeas. 

On  March  6,  tBBXi,  a  contract  was  entered 
Into  between  Mrs,  H.  B.  JcAmson,  one  of  the 
defendants,  and  the  Haxtum  Plumbing  & 
Heating  Company,  of  which  i>lalntiff  Is  the 
recdver.  The  contract  was,  as  the  complaint 
alleges,  "for  the  plumbing  and  heating  of  a 
certain  hotel  building  then  to  be  Nected"  up* 
on  two  certain  lots  In  the  town  of  Haxtum, 
CtAo^  the  work  to  be  done  by  the  comiwny, 
and  paid  for  by  Blrs.  H.  E.  Johnson  In  certain 
histallmmts  as  the  work  progressed.  The 
work  was  duly  completed.  The  plalutifT,  as 
receiver  of  the  contracting  company,  filed  a 
mechanic's  lien  statement. 

The  axamee  of  the  defendants  alleges  that 
on  June  14,  1920,  the  contracting  company 
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^reed  to  accept,  and  did  thereafter  accept^ 
in  part  payment  for  the  work  done,  five  prom- 
issory notes  of  one  Fred  Johnson,  each  note 
to  be  and  become  due  on  June  14,  1922. 

[1j  A  portion  of  the  brief  of  plaintiffs  In 
error  assumes  these  allegations  to  be  true 
and  eBtabllshed,  and  contends  that  the  me- 
chanic's lien  was  waived  or  lost,  relying  on 
the  role  stated  in  IB  B.  O.  L.  971,  to  the  ef- 
fect that— 


"The  acceptance  of  a  note  which  will  not 
reach  maturity  within  the  statutory  period  for 
enforcing  a  mechanic's  lien  is  a  waiver  of  the 
right  to  a  lien." 

However,  the  allegations  of  the  answer  in 
reference  to  this  matter  were  denied  in  the 
replication.  The  issue  was  found  In  favor  of 
the  plaintiff,  and  we  cannot  hold  that  the 
finding  Is  manifestly  against  the  weight  of 
the  evidence  or  that  It  can  be  set  aside  for 
any  other  reason.  It  Is  not  disputed  that 
the  five  promissory  notes  were  executed  and 
delivered  to  an  escrow  holder,  but  there  is 
testimony  that  the  agreement  on  the  part  of 
the  contracting  company  was  to  accept  notes 
maturing  in  1920,  one  on  July  1st,  one  on 
August  1st,  etCq  and  that  there  was  no  agree, 
ment  to  accept,  nor  was  there  any  acceptance 
of,  notes  maturing  In  the  year  1922.  The 
evidence  is  sufficient  to  warrant  the  finding 
of  the  trial  court  which  appears  in  the  Mil 
of  exceptions  in  the  following  language: 

"  *  *  *  There  isn't  a  proof  required  In  this 
case  of  an  agreement  between  the  company  and 
the  owner  for  modification  of  the  building  con- 
tract in  respect  to  the  payments  to  be  made." 

[2]  Mrs.  H.  E.  Johnscm,  the  party  who  con- 
tracted for  the  Installfttlon  of  tb»  iriumblng 
and  heating  fixtures,  was  the  owner  of  only 
one  of  the  lots  upon  which  the  hotel  building 
was  constructed.  In  which  building  the  fix- 
tures were  placed.  The  other  lot  was  owned 
by  the  defendant  Charles  J.  Johns(nt  The 
judgment  subjects  both  lots  to  the  mechanics' 
Uen,  and  It  is  contended  that  It  was  error 
to  subject  the  lot  of  Qiarles  J.  Johnson  to 
the  lien. 

Section  4020,  R.  S.  1008  (section  4684,  M. 
A.  S.  1012),  provldea,  amtrng  other  things,  as 
follows: 

"Any  bunding  •  «  o  and  every  structure 
or  other  improvement  mentioned  ia  the  pre- 
ceding sections  of  this  act;  constracted  •  •  * 
upon  or  in  any  land,  with  the  knowledge  of 
the  owner  ♦  •  •  of  such  land,  •  •  • 
shall  be  held  to  have  been  erected,  constructed, 

*  *  *  or  done  at  the  instance  and  request  of 
such  owner  or  person,  but  so  far  only  as  to 
subject  his  interest  to  a  lien  therefor  as  In  this 
section  provided;  and  such  interest  so  owned 

*  *  •  thall  be  subject  to  ai^  Hen  given  by 
the  provisions  of  this  act,  wdeas  audi  owner 
or  person,  shall,  within  Ave  days  after  he  shall 
have  obtained  nodee  of  the  erection,  eonatme- 
tion,  *  *  *  or  other  Improvement,  afore- 
said, ^ve  Botiee  that  bis  Interests  shall  not  he 
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■object  to  any  lien  for  thu  same,  by  serrlnf 

a  written  or  printed  notice  to  that  effect,  per- 
aosally,  upon  all  persons  performing  labor  or 
famishing  nkiH,  materials,  machinery  or  other 
fixtures  therefor,  or  shall,  within  fire  days  aft- 
er he  Shan  have  obtained  the  notice  aforesaid, 
or  notice  Of  the  Intended  erection,  conatraction, 
*  *  *  or  other  improvement  aforesaid,  give 
snch  notice  as  aforesaid  by  posting  and  keeping 
posted  a  written  or  printed  notice  to  the  effect 
aforesaid,  in  some  conspicuous  place  npon  said 
land  or  upon  the  building  or  other  improvement 
aituate  thereon.  •  •  •» 

The  defendant  Charles  J.  Johnson,  nor  any 
other,  party,  nether  ideaded  nor  iwoved  that 
he  gave  or  attempted  to  give  the  notice  pro- 
vMed  by  the  statute  above  vioted.  He  was 
In  possession  of  bis  lot,  and  at  all  times 
knew  of  the  proposed  construction,  and  the 
eonfltruction  of  the  hotel  building  and  the 
Installatitm  of  the  fixtures  therein.  Th6  stat- 
ute fast^is  the  Ii«i  on  his  land  by  his  know- 
ingly pmnltting  the  property  to  be  improved. 
Stewart  v.  Talbott,  58  Colo.  063.  680,  146 
Pac.  771,  Ann.  Cas.  1016C  1116L  The  reason 
for  the  statute  Is  that  it  would  be  Inequitable 
to  r^ve  his  property  from  a  lien  for  Im- 
provements erected  thweon  with  his  seeming 
OT  real  acquiescence.  Grlnun  v.  Yates,  58 
Colo.  268,  278,  145  Pae.  6D6.  See^  «l80.  seo- 
tton  1251.  Jones  on  Liens  (2d  Ed^. 

Then  la  no  error  in  the  record.  The  ap- 
plication for  a  siQiersedeas  Is  denied,  and  the 
Judgment  Is  affirmed. 

TELLER,  J.,  sitUng  for  SCOTT,  a  J.,  and 
WHITFOBDb  J„  concur. 


<n  Colo.  420) 

JONES  V.  JONES  St  al.    (No.  9947.) 

<8npreme  Court  of  Colorado.   June  5,  1022.) 

1.  Dlvoroe  ^150(2)— Findings  of  oosrtadspt- 
Isf  tnrdfot  of  the  Jsry  ssffloleat 

In  a  divorce  action  on  the  ground  of  deser- 
tion, in  which  defendant  by  cross-complaint 
charged  cruelty,  adultery,  and  nonsupport,  find- 
ings for  plaintiGF  by  the  court,  express  as  to 
desertion,  but  merely  adopting  the  Jury'a  ver- 
dict as  to  other  issues,  are  valid. 

2.  Dlvoroe  4=>1S2— Oseres  sot  void  for  sot 
reciting  Jsrisdiotlosal  facts  admitted  by  pisad- 
lags. 

Jurisdictional  facta  relating  to  marriage 
and  residence  of  the  parties  in  a  divorce  action 
being  admitted  in  the  pleadings,  a  divorce  de- 
cree la  not  void  for  ta^g  to  redte  them. 

3.  DIvoros  ^170— FlsdlsfS  of  fast  easnet  be 
oomplalssd  of  by  per^  eet  biovIm  te  set 
aaldsu 

Defendant  In  a  divorce  acUon,  not  having 
moved  to  set  aside  findings  of  fact,  cannot  com- 
plain of  defects  therein  on  appeal. 


4.  Appeal  aad  error  «b>664(I)— Origlaai  ree- 
erd  oondmlve  as  t*  tlsie  of  lllleg  tf  oearfs 
findings. 

The  original  record  imports  absolute  verity 
as  to  the  fact  that  the  court's  findings  were 
filed  within  48  hours  sfter  return  of  a  verdict 
as  against  a  printed  abstract  prepared  on  ap- 
peal. 

5.  DIvoroo  «=>54— Ceedoaad  adnltery  no  bar. 

Condoned  adultery,  not  being  a  gnmnd  for 
divorce,  is  not  a  bar  to  divorce. 

6.  Dfvono  InSd-Ceadeasd  adenecy  sot  a  bar 
Bsder  statate  deaylag  Mvores  to  par^  gsllty 
of  a  oaase  tfcarsfer. 

While  the  Divorce  Act  (Gen.  Laws,  1877,  || 
917~924)  denied  a  divorce  where  both  parties 
had  been  guilty  of  adultery,  as  condoned  adul- 
tery is  not  a  cause  for  divorce,  it  does  not  bar 
a  divorce  under  Sees.  Lawv  1917,  p.  182,  |  6, 
providing  that.  If  both  parties  are  "guilty  of 
any  one  or  more"  ccnses  tor  divorce,  a  divorce 
Shan  not  be  grsnted. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;  C.  J.  Morley,  Judge. 

Action  by  Denial  M.  Jones  against  Emma 
W.  Jones,  io  which  defendant  filed  a  cross- 
complaint  against  plain tlfT  and  Laura  Lyle 
J<me8  and  the  Palsgrove  Pomitnre  Company. 
Frcnn  judgment  for  plaintiff;  defendant  Jones 
brings  errtv.  Affirmed. 

John  M.  Glover,  of  Doiver,  for  plaintiff  In 
error. 

George  A.  Chase^  of  DenvWt  fior  deCend- 
ants  In  error. 

AIXBN,  J.  This  is  an  action  for  divorce. 
The  complaint  charges  desertion.  The  de- 
fendant filed  a  cr(»s-compIaint  charging 
cruelty,  adultery,  and  nmranpport.  A  trial 
to  a  Jury  resulted  In  verdicts  for  plaintiff 
,on  nil  of  the  issues.  Thereafter,  and  at  the 
proper  time.  Judgment  was  entered  for  plain- 
tiff. Defendant  brings  the  cause  hen  for 
review. 

[1]  The  plaintiff  in  error  contends  that  the 
decree  Is  void,  and  should  be  reversed,  be- 
cause the  findings  of  the  court  are  silent 
as  to  the  Issues  raised  by  the  cross-CMnplaint, 
The  court  in  making  Its  findings  of  fact, 
pursuant  to  the  statute,  alleges  that  it 
"adopts  and  approves  the  findings  and  verdict 
of  the  Jury,"  and  then  expressly  makes  a 
finding  upon  the  Issue  of  desertion.  The  flncl- 
Ings  are  sufildent  to  support  the  decree. 

[2]  Other  contentions  are,  lu  effect,  that 
the  decree  is  void  for  falling  to  recite  ]nri»- 
dictional  facts  relating  to  the  marriage  and 
the  residence  of  the  parties.  The  jurisdic- 
tional facts  are  admitted  In  the  pleadings, 
and  the  decree  Is  not  void  for  failing  to  re- 
cite them.  19  C.  J.  160;  23  Cyc.  84& 

[3]  The  record  shows  no  motion  to  set 
aside  the  fludlngs  of  fact,  at  any  time,  and 
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ptalntUI  tn  error  is  In  no  position  to  com* 
plain  oC  anr  alleged  defe<^  in  tbe  findings. 
The  decree  la  cosudatent  wltb  the  findings  ai 
tbej  ar&- 

[4]  A  contentloa  Is  also  predicated  on  the 
usertlon  that  the  conrfs  findings  were  filed 
after  48  hours  had  elapsed  since  the  return 
of  the  Texdlct,  whldi  Is  true  according  to  the 
printed  abstract  prq>ared  by  ^alntUt  In  er* 
Tor,  but  It  la  not  true  according  to  the  <xig- 
Inal  record.  The  latter  Imports  absolute 
T*rity. 

Cl.t]  The  plaintiff  in  erra-  complalna  of 
as  Instruction  relating  to  the  condonation 
of  adulterr.  It  Is  claimed  that  the  Instmc* 
tUm  la  wnng  In  assomlng  that  a  party  may 
obtain  a  divorce  even  If  it  appear  that  he 
Umadf  has  been  guilty  of  adultery,  provided 
the  adultery  was  oond(med.  Soch  assump- 
tion, howevw,  wonld  be  correct.  Condoned 
adultery  la  not  a  bar  to  a  divorce,  because  It 
is  not  a  ground  lor  divorce.  Section  6  of 
the  DlTorce  Act  oC  1917  (chapter  66,  &  L. 
1917}  proridee  that— 

"If  opon  tbe  trial  *  •  •  both  parties  shall 
be  fotmd  guilt?  of  any  one  or  more  of  the  caaB> 
«s  for  divorce,  tfaen  a  divorce  shall  not  be 
granted  to  eitber  of  said  parties." 

In  the  Instant  case  only  Mie  party  was 
found  guilty  of  any  cause  for  divorce.  Tbe 
ailment'  of  plaintiff  In  error  appears  to  be 
aided  by  a  quotation  from  Redlngton  v.  Bed- 
Ington,  2  Colo.  App.  8,  29  Pac  811.  but  that 
case  is  no  longer  authority  on  the  point  here- 
in mentioned,  since  It  was  decided  under 
the  divorce  act  appearing  in  the  General 
Uiwe  of  1877  (Qen.  Laws  1877.  S$  917-024), 
irtilch  doiled  a  divorce  If  It  should  appear 
that  both  parties  have  been  guilty  of  adul- 
tery. 

What  is  designated  as  a  bill  of  exceptiiHis 
In  this  case  is  not  a  blU  of  exceirtlons,  and 
has  not  been  settled  and  signed  by  any  Judge. 
There  Is  no  revrarsibie  error  in  the  reonrd. 

The  Judgment  Is  affirmed. 

TEUCns,  3.,  sitting  tat  SCOTT,  a,  J.,  and 
DBNISON,  J.,  concur. 


m  Utah.  20B) 
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(Supremo  Conrt  of  Utah.   Bfay  81,  1922.) 

I.  Criminal  law  «=»854(2}— Permitting  Jury  to 
separate  Id  capital  ease  held  disoretlonary  aad 
■ot  error. 

Under  Comp.  Laws  1917,  }  9001,  where 
Oere  was  no  objection  to  the  separation  of  the 
Jttty  in  a  morder  case,  and  no  showing  of  prej- 
udice, it  was  within  the  coords  dlscrtftim,  and 
not  errors  to  permit  them  to  separate.^ 


^nmto  V.  OaUastaa,  «  Utah,  «,  •  Pea.  4k 
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2.  CrlBilnal  law  ^1137(3) —Charge  la  laa- 
gyage  of  reqnested  lastrsotlea  ertlaarily  In- 
vited error. 

A  charge  taken  from  an  instruction  request- 
ed by  defendant  would  ordinarily,  if  erroneous, 
be  regarded  as  invited  error  of  which  defend- 
ant could  not  complain. 

8.  Criminal  law  ^»S22(I)— Charge  oonsldereM 
as  whole. 

A  diarge  must  be  considered  aa  a  whole  in 
determining  whether  error  was  committed  tn 
giving  a  partlcnlar  excerpt  therefrom. 

4.  Ho«lelde«s»294(2)— Cbarfean  latoxleatloa 
la  general  langMags  held  not  errw.  • 

Where  tbe  evidence  of  bitoxication  at  the 
time  a  murder  was  committed  was  meager  and 
unsatisfactory,  and  the  jury  would  have  been 
justified  in  finding  that  It  was  not  of  that  char- 
acter affording  any  excuse,  an  instruction  on 
Intoxication,  though  couched  tn  general  terms, 
was  sufficient* 

5.  Homlotde  «s»34l —Failure  to  glye  mors 
spedflo  laetraetion  on  dellberatloa  and  pre- 
medltatioa  not  prejadldal. 

Where  an  instruction  on  dellberatiou  and 
premeditation  on  a  trial  for  murder,  though 
Bomewbat  general  in  terms,  was  suffident,  tbe 
failure  to  ^ve  a  more  siwdfie  instruction  waa 

not  prejudicial.* 

6.  Crlmlaal  law  ^561(3)— Jnry  mnst  oonsMsr 
all  the  evidence,  and  not  that  of  good  oharao* 
ter  alone. 

While  evidence  of  good  diaracter  may  aloae 
be  Buffident  to  create  a  reasonable  doubt,  the 
jury  should  not  consider  such  evidence  by  it- 
self, and  from  that  alone  determine  guilt  or  in- 
nocence, but  in  determining  such  gaestion,  which 
necessarily  includes  the  question  ot  reasonable 
doobt,  should  eonsider  all  the  evidence  submit- 
ted.« 

7.  Criminal  taw  «=»776(5)— Instraetlon  as  to 
evldenoe  of  good  diaracter  not  erroneoss. 

An  instruction  that,  if  defendant's  good 
character  for  peace  and  quietnesa  was  proved 
to  the  satisfaction  of  the  jury,  such  fact  should 
be  kept  in  view  and  be  considered  In  connection 
with  all  the  other  facts,  and  that,  if  after  a 
consideration  of  aH  the  evidence,  including  that 
bearing  on  good  diaracter,  the  jury  entertained 
a  reasonable  doubt  of  defendant's  guilt.  It  was 
their  duty  to  acquit  hhn,  but  that,  if  the  evi- 
dence still  convinced  them  beyond  a  reasonable 
doubt  ot  defendant's  guilt,  it  was  their  duty 
to  find  him  guilty,  was  not  erroneous. 

8.  Criminal  law  «s>805(3)— Instrnetlon  that  Jn- 
ry  "oan,"  Instead  of  ''mest,"  eoavM  of  lesser 
degree  la  case  ef  doabt,  net  erroneons. 

An  instruction  that.  If  It  ^ipears  that  de- 
fendant has  conmiltted  sn  offense,  snd  there 
is  a  reasonable  doubt  of  whidi  of  two  or  more 


•  DlBtinculahlns  State  v.  Dewey,  4L  Utab,  08^  UT 
Pac  S7S:  State  V.  AastiOMt,  «  Utab,  137.  la  Pas. 

ion. 

•State  V.  Ansdme.  U  Utah.  U7,.l«  Pae.  uni 
PMpI*  V.  Canai^iaB.  4  Utaa.  «,  •  Pas.  m. 

•Btato  V.  Brow%  n  Utah,  Ue-lIB,  lU  Pas.  UN- 
lOOB;  State  V.  Harris  (Utah)  ]9»  Pao.  US. 
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degrees  he  It  gnflty,  the  jury  "can**  coovict 
him  of  th«  lowest  of  such  degrees  onlr*  is  not 
erroneoQB  or  mialeading  becaose  of  the  lue  of 
the  word  "can"  insteBd  of  **miut,*'  used  in 
Gomp.  Laws  1917,  {  8979. 

«.  CrinlMl  law  «s»829( I)— Refusal  of  instruo- 
tion  oovered  by  charge  ilven  not  prejudicial. 
Where  the  snbstance  of  requested  instruc- 
tions was  sufficiently  covered  by  the  court's 
charse,  their  refusal  was  not  prejitdidal  error, 

(0.  Witnesses  «S3367(2)  — Crou-axanlaatloa 
as  to  contribnttoas  to  axpoBsw.  of  defeita 
propel^  permitted. 

It  was  not  error  to  rcqnire  wltaesses  (or 
defendant  to  answer  qnestions  of  the  district 
attorney  as  to  whether  they  had  contributed 
money  to  defray  tiie  expenses  incident  to  de- 
fendant's trial  for  the  purpose  of  abowiog  th^ 
interest. 

11.  Wltaesses  «=>363(l)— Interest  In  case  may 
always  be  shown. 

The  interest  of  a  witness  in  any  particular 
ease  in  which  he  becomes  a  witness  may  always 
be  shown. 

12.  Criminal  law  «=»742(3)— Effeet  of  taterast 

of  witness  Is  for  Jnry. 
The  effect,  if  any,  of  the  interest  of  a  wit- 
ness on  the  weight  of  his  testimony  Is  always 
a  question  for  the  jnry. 

13.  Criminal  law  «s»448(IO,  II)— Testimony  a» 
t»  defendant's  mental  oaniltlon  and  appear- 
ance properly  admitted. 

On  a  trial  for  mnrder.  a  witness  testifying 
on  behalf  of  the  state  was  properly  permitted 
to  testify  concerning  defendant's  mental  con- 
dition and  appearance  on  the  morning  of  the 
homicide. 

14.  Criminal  Ivw  «=s393(3)— TaetlmeBy  as  to 
sanity  based  en  exaialaatien  does  not  rcqsire 
defendant  te  give  evidence  against  himself. 

Defendant  was  not  compelled  to  give  eri- 
dence  against  himself  in  Tiolation  of  his  con- 
stitutional right  by  admitting  testimony  of  a 
doctor  concerning  his  mental  condition  based  on 
an  examination  made  by  him  after  the  homicide 
and  before  the  triaL 

15.  Homicide  ^253(1}— Evideine  held  t*  snp- 
port  conviction  for  mnrder  In  first  degree. 

Evidence  keld  to  make  a  question  for  die 
jury  as  to  defendant's  guilt  of  murder  in  the 
first  degree,  and  to  support  Its  verdict  finding 
him  guilty. 

16.  Homicide  «=3329— Whether  life  Imprlsen- 
ment  should  have  beea  reoomnended  not  r»- 

vlewable. 

Whether  the  jury  should  have  recommended 
life  imprisonment  in  finding  one  guilty  of  mnr- 
der in  the  first  degree  is  a  question  which  the 
Supreme  Court  has  no  power  to  determine. 

AiH>eal  from  District  Court,  Carbon  Coun- 
ty; F.  hi.  Wood8»  Judge. 

JtOm  Gerar  was  cfmtleCed  of  murder  In  the 
first  degree,  and  he  appeals.  AiBnned. 


O.  E.  Clay  and  O.  C.  Dalby.  botli  of  Price, 
for  appelant 

Harvey  H.  Clnff,  Atty.  Gen.,  end  W.  Hal 
Farr,  Asst  At^.  Gen.,  for  the  State. 

FRTCK,  J.  The  defendant,  hereinafter 
called  appellant,  was  convicted  in  the  district 
court  of  Carbon  county,  Utah,  of  the  crime 
of  murder  In  the  first  d^ee,  was  sentenced 
to  be  executed,  and  appeals  from  the  judg- 
ment 

The  evidence  relating  to  the  acts  constlta^ 
Ing  the  allied  murder  la  singularly  free 
from  conflict  and  is  quite  brief.  The  evi- 
dence. In  substance,  shows  that  appellant 
and  one  Masser,  both  Austrians,  came  to  this 
country  more  than  30  years  prior  to  the  al- 
leged murder.  They  first  met  in  the  state 
of  New  Tork,  and  from  thence  went  to  Cleve* 
land,  Ohio,  and  from  thence  came  to  Utah.  At 
the  time  of  the  homicide,  and  for  a  number 
of  years  prior  thereto,  they  were  both  em- 
ployed In  the  coal  mines  of  Carbon  county. 
The  evidence  shows  that  during  all  of  the 
years  of  their  acquaintance  they  were 
friends,  and  at  thb  time  of  the  alleged  mur- 
der, and  for  about  10  days  prior  to  that  time, 
they  were  boarding  at  the  same  bouse  and 
slept  with  several  others  In  the  same  room, 
but  not  In  the  same  bed.  On  Sunday  preced- 
ing the  homicide  the  appellant  and  Masser 
attented  a  wedding  of  one  at  their  country- 
men at  Sunnyslde,  Utah,  where  the  mines  la 
which  they  were  employed  are  located.  The 
evidence  Is  also  to  the  effect  that  the  app^ 
lant  In  all  probability  drantc  Intoxicating 
liquors  during  Sunday  and  Sunday  nigbt.  It 
does  not  appear,  however,  how  much  be 
drank,  nor  whether  he  became  Intoxicated, 
and,  If  80.  to  what  extent  The  evidence  la 
also  quite  unsatisfactory  with  respect  to 
whether  he  or  Masser  slept  any  during  Sun- 
day night,  but  the  inference  therefrom  is  that 
they  did  not  go  to  bed  at  all  during  that 
ni£ht.  They  were  first  seen  t<^ther  on  Mon- 
day morning,  March  7,  1921,  the  day  of  the 
homicide.  In  their  boarding  house  by  the 
womai^  with  whom  they  were  boarding  (also 
an  Austrian)  at  about  6  o'clock.  They  were 
then  seated  at  or  near  the  dining  table  In  the 
dining  room  talking  to  each  other.  Some 
hours  later,  between  9  and  10  o'clock,  they 
were  seen  a  short  distance  from  the  boarding 
bouse  by  one  Marshall,  who  bad  known  both, 
of  them  for  several  years.  When  MarshaU 
saw  them  the  appellant  seemed  to  be  angry 
and  In  bad  humor,  and  they  were  talking  in 
their  own  language  In  what  appeared  to 
Marshall  to  be  a  somewhat  angry  mood. 
They  remained  outside  of  the  house  only  ,  a 
brief  space  of  time,  when  both  of  them,  Has- 
ser  leading,  went  back  Into  the  boardliMT 
house.  Just  what  occurred  during  the  next 
few  minutes  Is  1^  to  Inference  mer^,.  Tbe 
eridoice  of        landlady,  howerer.  la  ttiat 
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Haaser  wanted  to  go  out  again,  bnt  tliat  the 
appelant  said  that  they  better  go  to  bed. 
They  accordingly  retired  to  their  bedroom. 
Id  a  very  brief  space  of  time  thereafter  the 
landlady  Bays  she  beard  some  noise  and 
lieard  the  appelant  say,  "I  gness  you  got 
enough;  they  can  do  with  me  what  they 
please,"  and  that  immediately  thereafter  be 
opened  the  door,  which  was  closed,  and  left 
the  house.  Immediately  after  appellant  had 
made  tiw  foregoing  statemoit  and  had  left 
tbe  house  the  landlady  went  Into  the  bed- 
room and  found  Bla8ser*8  tmnk  apea  and 
found  him  lying  face  downward  on  tbe  open 
tray  of  hia  trunk,  while  anieUanf  a  trunk  was 
also  open,  and  a  bloody  axe  was  lying  near 
tbe  docH*  on  the  floor.  Haaa^  was  apparent- 
ly unconscious,  and  the  landlady,  In  attempt- 
ing to  lift  him  from  the  trunk,  saw  the  blood 
streaming  from  his  wounds  and  became  ex- 
dted  and  scared,  and  let  bltn  fall  m  hla  back 
on  the  floor  of  the  bedroom  and  near  the 
tnink.  In  altering  the  bedroom  bad 
stopped  on  the  axe,  and,  to  iffevent  her  small 
chlldreft  from  seeing  or  handling  it  she  took 
It  up  at  once  and  placed  it  under  some  fur- 
altnce.  She  ImmedlatdT  called  tbe  witness 
Han&all  aforesaid,  who  was  only  a  short 
distance  from  the  bouse,  and  be  immediately 
came  to  the  house  and  found  Hasser  lyii« 
in  the  bedroom  in  the  condition  Just  stated. 
It  was  testified  to  that  Masser  had  two 
wounds,  one  near  the  base  of  the  brain 
about  three  or  tour  inches  In  length  and 
aerwal  inches  deep  and  the  other  on  tt^  of 
his  head  practically  of  tbe  same  character, 
nie  doctor's  testhnony  was  to  the  effect  that 
ttie  wounds  were  fiital.  Indeed,  Masser 
never  recovered  consciousness  after  he  was 
fbond  In  the  condition  before  stated.  The  ap- 
pellant, on  leaving  the  boarding  bouse,  went 
directly  to  the  office  of  the  coal  company,  his 
employer,  which  was  a  half  mile  distant 
from  the  boarding  bonae,  and  there  In  an 
excited  manner  stated  to  the  chief  clerk  and 
to  the  deputy  sheriff  tbat  he  had  Just  struck 
bis  best  frloid  Leo  with  an  axe.  Appellant 
was  taken  into  custody  by  the  deputy  sheriff, 
and  later  in  the  day  was  by  tbe  sheriff, 
with  wbom  he  was  quite  well  acquainted, 
taken  to  tbe  coimty  seat  of  Carbon  county. 
He  voluntarily  told  the  sheriff  what  be  bad 
dime,  and,  pointing  to  his  breast,  be  said, 
"Scsnetbing  in  hm  told  me  to  do  It"  He 
also  said  tbat  he  and  Masser  bad  been  gam- 
bling, and  that  be  bad  lost  all  of  his  money 
by  gambling  with  Masstf,  and  that  Masser 
did  not  want  to  play  with  blm  any  further 
m  tbe  morning  of  and  iwecedii^  tbe  homicide. 
It  appears  in  evidence  that  Mas8»  had  told 
blm  tbat  Che  reason  he  did  not  want  to  play 
further  was  because  the  latter  became  angry 
yrhea  be  lost,  and  Masser  would  rather  not 
^ay  with  him.  It  also  was  made  to  appear 
tbat  a  short  time  before  the  homicide  the 
appellant  had  received  about  $200  as  pay- 
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ment  for  some  hous^old  goods  he  had  sold; 
that  Masser  had  won  all  of  that  money; 
that  appellant  had  borrowed  a  considerable 
sum  of  money  from  two  friends  which  Mas- 
ser had  also  won;  and  that  during  the  pre- 
ceding year  Masser  had  won  about  $1,000 
of  appellant's  money.  It  also  appeared  that 
at  the  office  of  tbe  coal  company  appellant 
told  the  chief  clerk  to  pay  the  amounts  he 
had  borrowed  to  the  two  persons  from  whom 
he  had  obtained  the  mon^  borrowed.  While 
on  ttielr  way  ^  tbe  county  seat  a  snowstorm 
overtook  the  sheriff  uid  appellant,  and  the 
latter  told  the  sheriff  tbat  snowstorms  would 
not  bother  him  any  more  thereafter,  since 
"they"  would  "take  care  of  me."  The  appe- 
lant at  the  trial  testified  In  his  own  behalf, 
but,  according  to  his  atatemmts,  he  did  not 
have  a  distinct  recollection  of  what  had  oc- 
curred on  the  morning  of  the  homicide  or 
how  it  occurred.  Many  other  facts  and 
drcumstancea  be  also  seemed  to  have  fonFot- 
t«L  Th^  is  also  ctniEriderable  evidence  re- 
specting app611ant^8  conduct  during  the  yeara 
IHrecedlng  the  homicide,  hie  habits  and  those 
of  his  father  and  mother,  tbat  one  of  his 
brothers  was  In  an  insane  asylum,  and  re- 
specting appellant's  mental  condition.  It  la 
not  necessary  to  now  state  tliat  evidence  in 
detail  nor  that  with  respect  to  bis  general 
reputation  for  peaceableness,  etc.  Tbat  evi- 
dence, BO  ftir  as  deemed  matulal,  win  be 
referred  to  in  tbe  course  of  the  oplntim  in 
connection  with  the  errors  discussed. 

Many  errors  are  assigned  by  counsel  for 
appellant.  In  conaidering  them  it  Is  more 
convenient  for  us  not  to  follow  the  order  In 
which  tbe  errors  are  assigned,  and  we  shall 
therefore  not  do  80. 

[1]  It  Is  insisted  that.  In  view  that  appel- 
lant was  diarged  with  and  tried  for  a  cap- 
ital offense,  the  "district  court  abused  its 
discretion  In  allowing  the  Jury  to  separate" 
during  the  trial.  Comp.  Laws  XJtali  1917, 
S  9001.  so  far  as  material  here,  provides : 

"The  Jorors  sworn  to  tiy  a  crimioal  action 
may,  at  any  time  before  the  submissioD  of  the 
case  to  the  jury.  In  the  discretion  of  tbe  conrt, 
be  permitted  to  separate  or  be  kept  in  charge 
of  a  proper  officer." 

We  have  carefully  examined  the  record  and 
have  found  nothing  from  which  it  could  be 
surmised,  much  leas  assorted,  that  the  court's 
action  in  permitting  the  Jury  to  separate  was 
not  thoroughly  satlsflactory  to  both  the  ai^iei- 
lant  and  his  couns^  Moreovw,  nothing  Is 
shown  firom  which  any  one  could  infer  that 
the  appellant  was  hi  any  mj  or  to  any  ex- 
tent prejudiced  by  the  court's  action  in  per- 
mitting the  Jury  to  aeparate.  Had  tbe  ap- 
pelant OT  hla  counsel  objected  to  the  sepa- 
rati<m  of  tiie  Jury,  <v  if  a  request  bad  bea& 
made  to  lAace  flie  jury  in  charge  ot  an  offlcer 
and  some  mlscondnct  on  their  part  were 
made  to  appear,  then  tbe  qnestlDn  of  abuse 
of  discretion  might  have  arisen.   Under  the 
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clTCumstances,  however,  as  was  held  In  Peo- 
ple V.  Callaghan,  4  Utah,  49,  6  Pac.  49,  the 
matter  of  permittlDg  the  Jury  to  separate 
during  the  trial  and  before  the  submission 
of  the  case  was  within  the  discretion  of  the 
court 

The  district  court  therefore  committed 
no  error  in  permitting  the  jury  to  separate 
during  the  trial. 

[2,  3]  Appellant's  counsel  also  urges  that 
the  court  erred  In  charging  the  Jury  upon  ap- 
pellant's plea  of  insanity.  The  particular 
language  excepted  to  Is  as  follows: 

"AH  that  he  [appellROt]  is  reqaired  to  do  is 
to  produce  suffideut  eridence  of  want  of  sanity, 
which  evidence,  when  considered  with  all  the 
other  evidence  In  the  case,  will  create  a  rea- 
sonable doubt  in  the  mind  of  the  Jury.  •  •  •  *> 

The  excerpt  quoted  is  taken  from  appel- 
lant's request  No.  1.  The  district  court 
therefore  merely  adopted  counsel's  own  lan- 
guage. That  being  so,  the  alleged  error,  If 
It  were  conceded  to  be  such,  would  ordinarily 
come  within  the  doctrine  of  "Invited  error," 
and  the  party  offering  the  request  would 
not  be  permitted  to  complain  of  the  error. 
If,  however,  In  view  that  this  Is  a  capital 
case,  we  should  disregard  the  general  rule, 
yet,  when  the  charge  is  considered  as  a 
whole,  as  It  must  be,  no  error  was  committed. 

[41  Jt  is  further  contended  that  the  court's 
Instruction  on  Intoxication  was  erroneous  In 
that  it  was  not  sufficiently  specific  In  certain 
particulars,  and  further,  that  It  did  not  con- 
form to  what  is  said  upon  that  subject  by 
this  court  In  State  v.  Dewey,  41  Utah,  638, 
127  Pac.  275,  and  State  v.  Anselmo,  46  Utah, 
137, 148  Pac.  1071.  In  State  v.  Dewey,  supra, 
the  court's  cha^e  on  the  effect  of  Intoxica- 
tion in  a  criminal  case  was  held  to  be  nar- 
rower than  the  statute,  and  for  that  reason 
was  held  erroneous.  True,  it  was  there  also 
held  that  the  charge  on  the  effect  of  intoxi- 
cation in  capital  cases  should  be  explicit  and 
in  such  language  as  to  aid  the  jury  in  arriv- 
ing at  a  correct  conclusion  upon  the  elements 
of  premeditation  and  deltberattou,  which  are 
always  present  in  such  cases.  To  the  same 
effect  is  the  case  of  State  v.  Anselmo,  supra. 
A  mere  cursory  reading  of  those  cases,  how* 
ever,  will  disclose  that  they  are  exceptional 
and  peculiar  with  re^tect  to  the  facts  and  cli^ 
cumstances  there .  involved.  In  the  Dewey 
Case  the  intoxication  of  tbe  accused  was  of 
such  an  extreme  and  protracted  nature  that 
It  had  developed  into  delirium  tremens^ 
while  In  the  Anselmo  Case  the  evidence  was 
to  the  effect  that  the  accused  frMn  childhood 
had  been  afflicted  with  epilepsy,  and  that  bis 
relatives  and  ancestors  had  been  bo  af- 
flicted,  and  that  the  use  of  intoxicating  liq- 
uors had  an  nnusual  and  extraordinary  ef- 
fect upon  bis  mind,  lliese  cases  ace  there- 
fore clearly  distinguishable  from  ordinary 
cases  of  intoxication.  While  we  adhere  to  the 
rale  laid  down  la  the  two  cases  just  referred 


to,  yet,  where  the  evidence  of  intoxication  is 
of  that  meager  and  unsatisfactory  character, 
which  it  is  in  this  case,  and  where  the  jury 
would  have  been  justified  in  finding  that  the 
intoxication  of  appellant.  If  under  the  Influ- 
ence of  liquor  at  the  time  tbe  alleged  offense 
was  committed  was  nevertheless,  not  of  that 
character  which  would  afford  any  excuse 
whatever,  the  case  Is  quite  different  We  are 
of  the  opinion,  therefore,  that  although  the 
instruction  upon  the  question  of  intoxication 
was  couched  in  general  terms  merely,  it  was 
nevertheless,  sufficient  in  view  of  all  the  facts 
and  circumstances  In  this  case,  and  that  the 
Jury  were  not  misled.  To  reverse  tbe  Judg- 
ment in  this  case  upon  the  ground  that  the 
charge  upon  Intoxication  constituted  preju- 
dicial error  would  require  as  to  assume  prej- 
udice where,  in  view  of  the  whole  reccHi^. 
none  is  made  apparent  Indeed,  it  would  be, 
in  one  view,  a  travesty-  of  justice. 

It  Is  further  Insisted  that  tbe  court  erred 
in  its  charge  on  second  degree  murder.  The 
court  followed  the  statutory  as  well  as  the 
usual  and  generally  adopted  deflnltlm  ot 
second  degree  murder  and  we  can  discover  no 
error  In  the  charge  upon  that  subject 

[K]  It  is  also  contended  that  tbe  court  erred 
In  its  charge  to  the  jury  in  which  premedita- 
tion and  deliberation,  and  eq)eclally  premed- 
itation, are  deAned.  Here  again  counsd  re< 
fers  to  and  relies  on  what  Is  said  in  State 
V.  Anselmo,  supra.  While  no  doubt  it  would 
have  been  better  If  tbe  district  court  bad 
strictly  followed  the  suggestions  In  the  An- 
selmo Case,  yet  the  mete  tact  that  It  did  not 
does  not  necessarily  constitute  prejudlfdal 
error  In  every  caB&  While  the  deflnltiiHi  of 
premeditation  whICh  is  excepted  to  Is  some- 
what general  In  Its  terms,  yet  In  sobstance 
and  effect  It  Is  one  that  has  <rften  been 
used  by  the  trial  courts  In  murder  cases.  A 
definition  of  premeditati<«  less  specific 
than  the  one  In  qnesUcm  here  was  held 
sufficient  In  People  v.  Callaghan,  4  Utah, 
49,  6  Pac  49.  Similar  definitions  are 
found  in  2  Brickwood's  Sadcett,  Instructional 
il  8080,  8081.  Here  again,  while  we  adhere 
to  what  was  said  In  the  Anselmo  Case  upoa 
this  subject,  and  are  still  of  the  opinion  that 
it  were  better  if  tbe  trial  courts,  In  charging 
Juries  upon  deliberation  and  premeditation, 
followed  the  suggestions  In  that  case,  yet  tbe 
instruction  In  the  case  at  bar,  althougli  scnne- 
what  general  In  terms,  nevertheless  was  suffi- 
cient and  has  frequently  been  held  so  by 
many  of  the  courts  of  last  resort  We  are 
clearly  of  the  opinion  that,  In  view  of  tbe 
facta  and  circumstances  of  this  case,  appel- 
lant was  not  prejudiced  in  any  substantial 
right 

[S,  7]  It  is  also  asserted  that  the  court 
erred  In  its  charge  upon  the  question  of  good 
character.  It  is  contended  that  the  Instruc* 
tlon  is  contrary  to  the  rule  laid  down  upon 
that  subject  In  the  oase  at  State  t.  Brown, 
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39  Utah,  159-lifS.  115  Pac.  1002-1008,  Ann. 
Cas.  1913E,  1,  and  In  State  v.  Harrla  (Utah) 
199  Pac  145.  The  Instruction  excepted  to 
reads  Ab  follows: 

"The  defendant  introdaeed  evidence  tending 
to  show  bis  good  character  for  peace  and  quiet- 
ness. If  in  the  present  case  the  guod  character 
flf  the  defendant  for  peace  and  quietness  is 
proven  to  your  satisfaction,  then  such  fact 
should  be  kept  in  view  by  you  In  aU  yoor  de- 
liberattons,  and  it  is  to  be  CMiatdered  by  yon 
in  connection  with  all  the  other  facta  in  th« 
case,  and  if  after  a  eoMideration  of  all  the  wi- 
denea  m  the  mua,  including  that  bearing  upon 
Ma  ffood  character  of  the  defendant,  the  jury 
entertain  a  reasonable  doubt  as  to  the  defend- 
ant's ff«n<,  it  w  your  duty  fo  aoguit  him,  but, 
if  the  evidence  «ttll  convineea  you  beyond  a  rao- 
wouable  doubt  of  the  defendant**  ffuilt,  then  it 
<■  p<mr  duty  to  find  him  ffuOty." 

It  Is  insisted  that  that  part  of  the  instruo* 
tton  which  we  have  Italldzed  Is  clearly  errone* 
ons  In  that  it  practically  destroyed  the  Icgsl 
effect  of  the  evidence  of  appellant's  good 
diaracter.  la  other' words,  counsel  contends 
that  the  court  In  the  Instruction  in  efTect 
told  the  Jury  that,  if  the  evidence  convinced 
them  beyond  a  reasonahle  doubt  ot  appel- 
lant's guilt,  then  they  should  disregard  the 
effect  of  good  diaracter.  It  Is  insisted  that 
the  law  in  tUs  Jurisdiction  Is  that.  If  the 
evidence  of  good  character,  standing  alone, 
creates  a  reasonable  doubt  In  tiie  minds  of 
Oie  Jurors,  the  accused  is  entitled  to  an  ac- 
quittal at  thetr  hands,  and  that  Such  is  the 
effect  of  the  decMon  In  State  r.  Brown, 
supra.  It  is  quite  true,  as  stated  in  the 
Brown  Oase,  that  undo-  certain  circumstanc- 
es evidence,  of  good  diaracter  may  alone  be 
sufficient  to  create  a  reasonable  doubt  In  the 
minds  of  the  Jurws  so  as  to  entitle  the  ac- 
cused to  a  verdict  of  acquittal  at  their  bands. 
That  does  not  mean,  however,  that  In  arriv- 
ing at  the  questi(m  of  the  guilt  ot  the  ac- 
cused the  Jurors  should  CfHialdar  only  the 
evidence  of  good  character,  and  from  that 
alone  determine  his  guUt  or  Innocence.  If 
BDcfa  were  the  law,  then  one  might  commit 
the  most  atrodous  murder,  and,  wboi  put  on 
trial  for  the  offense,  might  establish  his  pre- 
Tlons  good  chatacter  and  ask  that  all  the 
incriminating  eTidmce  should  be  disregarded, 
and  tats  guilt  or  Innocence  determined  alone 
from  the  evldraice  submitted  upon  the  ques- 
tlon  of  his  good  character.  In  determining 
the  question  of  the  guilt  or  Innocence  of  the 
accused,  whidi  necessarily  Indudes  the  ques- 
tion of  reasonable  doubt,  the  Jurors  must  con- 
sider all  the  eridnice  submitted  to  thou  and 
base  their  vodlct  upon  all  of  the  e^nce. 
Socb  dearly  is  the  efliect  of  the  Brown  Case. 
Bee  38  Utah,  160,  where  the  Writer  states  the 
rule  which  is  repeated  by  Mr.  Jurtloe  Mc- 
CartT  at  page  170.  It  follows,  therefore, 
that  the  district  court  did  not  depart  from 
the  rule  stated  In  the  majority  opinion  In  the 
Brown  Case,  and  hence  committed  no  error 
In  this  regard. 
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It  Is  next  argued  that  the  district  court 
erred  In  Instructing  the  Jury  upon  the  ques- 
tion respecting  their  right  to  recommend  im- 
prisonment  tor  life  In  their  verdict.  There 
la  no  merit  In  this  contention,  and  it  Is  not 
necessary  to  pursue  it. 

[t]  It  is  also  Insisted  that  the  court  erred 
in  Instructing  the  Jury  with  respect  to  their 
duty  to  find  the  appellant  guilty  of  a  lower 
degree  In  case  they  oitertalned  a  reasonable 
doubt  respecting  his  guilt  of  a  higher  degree. 
Comp.  Laws  Utah  1917,  {  8979.  provides: 

"When  it  shall  appear  that  the  defendant  has 
committed  a  public  offense,  and  there  is  reason- 
able ground  of  doubt  in  which  of  two  or  more 
degrees  be  is  guilty,  he  must  be  cMkvIcted  of 
the  lowest  of  such  decrees  only." 

Upm  that  question  the  court  charged  the 
Jury: 

"If  it  should  appear  to  you  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
baa  committed  an  offense  induded  In  the  charge 
as  explained  In  these  Instructions,  and  there  is 
in  yoar  minds  a  reasonable  doubt  of  which  of 
two  or  more  degrees  he  is  guilty,  yon  oan  con- 
vict bim  of  the  lowest  of  such  degrees  only; 
and  in  case  of  a  conviction  of  murder  in  the 
first  degree  the  iury  has  a  right  to  reooniinend 
to  the  court  that  he  be  punished  by  life  impris> 
onment,  If  they  so  desire."  (Italics  ours.) 

Hbe  last  obmse  of  the  foregoing  Instruc- 
tion has  already  bem  considered  as  a  par$ 
ct  another  instruction. 

It  Is  somewhat  rigoronaly  ccmtoided  tSuX 
the  court  erred  in  using  the  word  **can"  in- 
stead of  the  term  **must,''  whbai  latter  term 
Is  used  In  the  statute.  A  mere  cursory  read- 
ing of  the  Instruction  excepted  to  will  dis- 
close Umt,  If  the  district  court  had  used  the 
tenn  "must,"  counsd  In  all  probability  would 
be  here  complaining  that  the  court  had  In 
effect  directed  the  Jury  to  find  the  appdlant 
guilty  of  some  degree,  and  In  such  event 
there  would  at  least  be  some  reason  for  the 
craitentlon.  By  udng  the  term  **must"  In  the 
Instruction  referred  to  a  very  awkward  ex- 
presfllon  would  have  resulted  which  might 
have  been  construed  to  mean  that  the  Jury 
was  required  to  find  appellant  guilty  of  scue 
lower  degree.  The  Instruction  as  It  stands, 
in  our  Judgment,  clearly  reflects  the  true 
intent  and  purpose  of  the  statute,  and  any 
Juror  with  suffident  intelligence  to  sit  in  any 
case  could  not  have  been  misled  by  what  the 
court  said. 

[9]  The  refusal  of  appellanlfs  requests  to 
Charge  is  also  assigned  as  error.  Counsel 
offered  sevai  s^arate  requests,  and  It  is 
insisted  that  the  court  erred  In  refusing  six 
of  them.  We  have  carefully  examined  an  ot 
the  requests,  and,  while  the  court  might  well 
have  given  the  request  on  good  characta, 
yet,  as  hereinbefore  pointed  out,  that  subject 
was  suflfldently  covered  by  the  court's  charge. 
Upon  the  other  hand,  at  least  two  of  the  re- 
quests did  not  state  the  law  correctly,  while 
an  of  the  othors  contained  some  upteaslons 
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which  were  fanltj.  MoreoTer,  the  substance 
of  the  requests  was  snfflclently  covered  by 
the  court's  charge.  After  carefully  consider- 
ing all  that  was  contained  In  the  requests, 
and  after  comparing  them  with  the  court's 
charge,  we  are  convinced  that  no  prejudicial 
error  resulted  from  the  court's  refusal  to 
charge  in  the  language  of  the  requests.  This 
as^gnraent  must  therefore  also  fall. 

[10-12]  It  Is  also  argued  that  the  court 
erred  In  requiring  two  of  appellant's  wit- 
nesses to  answer  the  questions  of  the  district 
attorney  as  to  whether  they  had  not  con- 
tributed some  money  to  defray  the  expenses 
incident  to  the  trial  In  this  case.  Both  wit- 
nesses answered  the  questions  In  the  af- 
flrmative,  and  counsel  excepted.  The  court 
committed  no  error  in  that  r^ard.  The  in- 
terest of  a  witness  in  any  particular  case  In 
which  he  becomes  a  witness  may  always  be 
shown,  and  the  effect,  if  any,  of  such  interest 
Qpon  the  weight  of  the  testimony,  Is  always 
a  question  for  the  Jury. 

[131  It  is  further  contended  that  the  court 
erred  in  permitting  the  witness  Marshall, 
who  testified  on  behalf  of  the  state,  to  an- 
swer certain  questions  concerning  appellant's 
mental  condition  and  appearance  on  the 
morning  of  the  homicide.  There  is  no  merit 
in  this  contention. 

[14]  It  is  next  insisted  that  the  district 
court  erred  in  admitting  in  evidence  the 
statements  of  IDr.  Hyde,  who  testified  on  be- 
half of  the  state  as  an  expert  alienist,  with 
respect  to  what  he  had  learned  from  making 
an  examination  of  appelant  some  months 
after  the  homicide  and  about  six  weeks  be- 
fore the  trial.  The  statements  of  the  doctor 
respecting  appellant's  mental  condition  were 
fnll,  fair,  and  ezplldt  In  erery  particiilar. 
We  hardly  grasp  the  force  of  coxmaA'B  con- 
tention that  in  permitting  the  doctor  to  testi- 
fy concerning  appellanfa  mental  condition, 
both  past  and  inresent,  some  constitutional 
right  was  Invaded  because  in  stating  the  re- 
snlt  of  the  doctor's  examination  appellant 
was  compelled  to  g^ve  evidence  against  him- 
self. It  certainly  would  be  strange  doctrine 
to  permit  one  charged  with  a  public  offense 
to  put  in  issue  his  want  of  mental  capadty 
to  commit  the  oSenae,  and  in  order  to  make 
his  plea  of  want  of  capacity  Invulnerable  pre- 
vent all  Inquiry  Into  his  mental  state  or  con- 
dition. Hie  doctor  frankly  stated  that  In 
determining  appellant's  mental  state  at  the 
time  he  Is  alleged  to  have  committed  the  of- 
fense the  doctor  took  Into  consideration  only 
the  facts  stated  In  the  hypothetical  question. 
He,  however,  also  said  that  appellant's  phys- 
ical and  mental  condltlw  at  the  time  the 
doctor  made  the  examinatlcm  were  important 
and  necessary  factors  In  determining  whether 
appellant  at  the  time  of  the  alleged  offense 
was  committed  was  In  truth  and  in  fact  af- 
flicted wlUi  the  peculiar  mental  infirmity 


claimed  by  his  conns^  and  which  had  been 
testified  to  by  the  doctor  who  testified  as  a 
witness  on  behalf  of  the  defendant.  No  one 
disputed  the  statements  of  the  state's  wit- 
ness, the  doctor  aforesaid.  We  are  clearly  of 
the  opinion  that  the  court  committed  no  error 
in  admitting  the  doctor's  statements  in  evi- 
dence. 

[16,16]  FinalLr.  it  Is  contended  that  the 
evidence  is  Insufficient  to  justify  a  fln^iiig 
of  murder  in  tiie  first  d^rea  That  qnestl<au 
while  always  within  the  ex<dnslve  province 
of  the  Jury,  In  view  of  all  the  facts  and  cir- 
cumstances, was  peculiarly  so  In  this  case. 
From  all  that  occurred  between  the  appellant 
and  the  deceased  as  die  closed  by  the  uncon- 
tradicted evidence,  when  viewed  in  the  Il^t 
of  the  surrounding  drcumstances,  the  jar/ 
were  amply  Justified  In  finding  the  appellant 
guilty  of  first-degree  murder.  True,  the 
writer  would  have  been  better  satisfied  If  U» 
Jury  had  recommended  life  imprlsonmwt  ia 
their  verdict  and  tbfit  such  would  have  bees 
the  courts  s«itence ;  yet  that  Is  not  a  qoes- 
tl(Hi  that  this  court  has  the  pow»  to  deter^ 
mine.  A  careful  review;  of  the  whole  reoard 
convinces  that  the  appellant  had  a  full,  fair, 
and  Impartial  trial,  that  he  was  very  atdy 
defended,  and  that  there  is  nothing  in  the 
record  which  authorizes  us  to  Interfere  with 
the  verdict  or  judgment 

The  Judgment  therefore  should  be,  and  tt 
accordingly  is,  affirmed. 

CORFMAJif,  0.  J.,  and  WEBEB,  GIXffiON. 
and  TECUEUfAN,  JJ.,  concur. 

OH  Or.  aw 

STATE  V.  TURNER. 

(Supreme  Court  of  Oregon.   Jnne  20,  1922.) 

Indfotment  and  InformatloR  «=>I6— CrtalHl 
ohargs  after  dismissal  followino  retaraed  li- 
diotment  Indorsed,  "Not  a  true  bill,"  oaniMt 
be  reoonsldered  wHhout  consent  of  ooirt. 
Under  express  provisions  of  Or.  li.  {J  1432, 
1433,  after  a  criminal  charge  has  been  dismisi- 
ed  following  the  return  of  an  Indictment  Indorft* 
ed,  "Not  a  true  biU,"  Its  revival  or  snbseqaot 
investigation  it  in  the  exdnslTe  control  of  tin 
court,  and  consent  of  the  eoort  Is  a  conditiM 
precedent  to  the  authority  of  the  same  or 
sequent  grand  Jury  to  Inqolre  of  the  diarga. 

In  Banc 

Appeal  from  Circuit  Court,  Wallowa  Omo- 
ty;  J.  W.  Knowlee,  Jndgft 
R.  B.  Turner  was  convicted  Of  aasault  witk 

Intent  to  kUl,  and  be  appeals.  BmnneiL 
renuuded,  with  directions. 

J.  A.  Buri^gh,  of  Enterprise,  for  appdlaat 
A.  W.  Sdiaupp,  of  Joseph  (W.  S.  Bnrlel^ 

mst  Atty.,  of  Enterprise,  on  the  brief),  for 

the  State. 
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McCOTJBT,  J.  The  d^endant  wa«  <diarged 
by  an  Indictmoit  with  the  crime  of  assault 
wltli  intent  to  kill,  committed  in  Wallowa 
«oant7  on  the  22d  day  of  September,  1920, 
by  pointing  a  loaded  pistol  towards  and 
shooting  at  one  Crawford  Hunter.  A  trial 
was  bad,  resulting  in  a  verdict  and  Judgment 
of  conviction.   Defendant  appeals. 

The  criminal  charge  In  the  indictment  up- 
on which  defendant  was  tried  was  made  the 
bads  of  an  information  filed  with  the  Justice 
of  the  peace  for  Enterprise  district,  Wallowa 
county,  Or.*  shortly  after  September  22, 1920; 
defendant  was  held  to  answer  upon  the 
charge  In  the  information.  Thereafter  the 
grand  jury  tor  the  county  of  Wallowa,  tb^ 
in  session  at  the  regular  November  term  €l  the 
drcnit  court  for  that  county.  Investigated 
and  Inquired  of  the  criminal  change  against 
the  defendant,  and  on  the  9th  day  of  Novem- 
ber, 1920,  returned  to  the  circuit  court  an 
iDdlctment  indorsed,  "Not  a  true  biU,"  which 
was  bj  order  of  the  court  duly  placed,  on 
file  by  the  clwk  <tf  said  court,  and  the  court 
tbermipon  made  an  otAet  exonerating  the 
bond  of  the  defendant,  and  discharged  him 
from  custody;  the  grand  Jury  at  the  May 
term  of  the  drcnit  court  of  the  state  of 
Oregon  for  Wallowa  county,  without  any 
order  of  the  court  resubmitting  the  above- 
m«itloned  criminal  charge  to  them,  investl' 
gated  and  Inquired  of  said  charge,  and  on 
Uay  IS,  1921.  found  and  returned  to  the 
drcult  court  the  indictment  indorsed,  "A  true 
bill,"  upon  which  defendant  was  tried,  and 
containing  tiie  criminal  charge  against  the 
defendant,  upon  which  as  above  stated,  an 
indictment  indorsed,  "Not  a  true  bill,"  was 
returned  by  the  grand  Jury  at  the  previous 
term      that  court  held  In  November,  1920. 

The  defendant  seasonably  Interposed  a 
motion  to  quash  the  Indictment,  upon  the 
groQiida  tiiat  the  court  had  not  made  any  or- 
der resabmitting  the  criminal  charge  against 
fbB  defendant  to  the  grand  Jury,  or  an- 
tttorlxlng  fhem  to  Inquire  of  said  criminal 
diarge,  and  that  without  such  an  order  the 
grand  Jnry  was  without  authority  to  Inquire 
M  the  same.  The  coart  overmled  defend- 
ant's motion,  which  action  of  the  court  pre- 
sents the  only  question  upon  nils  appeal. 

The  decision  of  that  question  Is  controlled 
hj  statnte  In  this  state. 

"When  a  person  has  been  held  to  answer  a 
criminal  charge,  and  the  inilictment  in  rela- 
tion thereto  Is  not  fonnd  'A  true  bill,'  as  pro- 
vided in  section  1428,  it  mast  be  indorsed  'Not 
a  true  bill,*  which  indorsement  must  be  signed 
hy  the  foreman,  and  presented  to  the  court  and 
IBled  with  the  derk,  and  remain  a  publie  rec- 
ord.- Or.  U  i  1432. 

"When  an  indictment,  indorsed  'Not  a  true 
hill,'  has  been  presented  in  court  and  filed,  the 
effect  thereof  is  to  dismiss  the  charge;  and 
the  same  cannot  be  again  submitted  to  or  in- 
quired of  by  the  grand  Jury,  milen  the  eonrt  so 
•ider.**   Or.  L.  I  1433. 


TUKNER  G03 
P.) 

The  rule  at  common  law.  and  the  one  that 

prevails  in  most  of  the  states.  Is  that,  when 
a  person  Is  held  to  answer  upon  a  criminal 
charge,  the  return  by  the  grand  jury  of  an 
Indictment  up<Hi  such  charge,  indorsed.  "Not 
a  true  bill,"  does  not  deprive  the  same  or  a 
subsequent  grand  jury  of  authority  or  power 
to  Inquire  of  and  return  a  true  bill  of  In- 
dictment upon  the  same  criminal  charge. 
22  Cyc.  208  ;  2  Wharton's  Criminal  Proce- 
dure (10th  Ed.)  i  1376;  Joyce  on  Indict- 
ments. I  120;  1  Bishop's  New  Criminal  Pro- 
cedure (4th  Ed.)  i  870;  United  States  v. 
Martin  (D.  a)  60  Fed.  918.  But  In  those 
Jurisdictions  the  prosecuting  attorney  can- 
not, if  "Not  a  true  bill"  of  indictment  has 
been  returned,  submit  to  the  grand  Jury  an* 
other  indictment  for  the  same  offense,  with- 
out leave  of  the  court,  which  leave  is  grant- 
ed sparingly,  and  oniy  upon  an  adequate 
showing  that  the  bill  was  ignored  in  conse- 
quence of  oversight,  mistake,  or  fraud,  or 
that  grave  emergency  or  urgent  public  need 
require  that  the  charge  be  recommitted  to 
the  grand  jury.  22  C^c.  208;  Common- 
wealth V.  Allen,  14  Pa.  O.  C.  Kep.  646;  Com- 
monwealth V.  Priestly,  10  Pa.  Dist.  Rep.  217; 
Commonwealth  v.  Andrucbek,  26  Pa.  Dlst. 
Rep.  023;  Commonwealth  v.  Snyder.  13  Pa. 
Dist  Bep.  27;  People  v.  Neldhart,  85  Misc. 
Rep.  191,  71  N.  Y.  Supp.  591. 

"If  a  man  be  committed  for  a  crime,  and  a 
bill  preferred  i«ainst  him  is  Ignored  by  the 
grand  Jnry,  he  Is  still  liable  to  be  indicted  for 
the  same  offense  on  new  evidence,  or  even  on 
the  same  evidence,  though  the  sending  up  a 
second  biU  after  an  ignoramus,  is  an  extreme 
act  of  prerogative,  subject  to  the  revision  of  the 
court"  2  Wharton's  Criminal  Procedure  (10th 
Ed.)  I  1S76. 

In  another  sectlmi  the  same  author  states: 

'*In  En^and,  If  the  grand  Jnry  at  the  assises 

or  sessions  baa  ignored  a  bill,  tiiey  cannot  find 
another  bill  aga^st  the  same  person  for  the 
same  offense  at  the  same  assizes;  and  if  such 
other  bill  is  sent  tbem,  it  has  been  said  tbat 
they  should  take  no  notice  of  it  But  the  better 
view  is  that  a  bill  may  be  sent  up  if  the  emer* 
gency  regaire,  after  an  ignoramus,  at  the  dis- 
cretion of  the  court."  Section  1301. 

The  substance  of  the  rule  above  stated  has 
been  adopted  by  statute  in  New  York,  Iowa, 
Kentucky,  Arkansas,  Nevada,  and  perhaps 
other  states.  In  a  case  In  New  York  arising 
under  such  a  statute  the  court  said: 

"While  the  court  has  power  to  permit  the 
chafes  to  be  again  submitted  to  the  grand 
jury,  •  •  •  audi  power  should  he  sparingly 
and  discriminatingly  used.  It  Is  a  practice  that 
ought  not  to  be  encouraged,  nor  granted  pro 
forma.  The  court  should  act  Judicially,  and 
permit  such  resubmission  only  when  tatfta  are 
presented  which  justify  such  action."  People 
V.  Neidhart,  86  Misc.  Bep.  191,  71  N.  X.  Bapp. 
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In  Iowa  tbe  statntory  provision  la  as  fol- 
lovs: 

"Sudi  dismiaial  of  the  charge  does  not  pre- 
vent the  Bame  from  heing  again  Bobmitted  to 
a  grand  jury  aa  often  as  tbe  court  may  direct; 
bnt  vitbont  such  directiont  It  cannot  again  be 
submitted."   Section  4280;  Laws  of  Iowa. 

The  Supreme  Court  of  that  state,  discuss- 
ing that  statute,  said: 

"But  the  power  of  tbe  grand  jury  in  the 
premises  is  not  dependent  apon  tbe  order  or 
direction  of  the  court;  its  powers  and  duties 
are  prescribed  by  other  prorieions  of  statute. 
*  *  *  The  general  nature  of  the  powers  and 
duties  imposed  upon  the  grand  jury  by  these 
provisiouB  ia  in  no  manner  qualified  or  limited 
by  section  4280."  Stats  r.  CoUis,  73  Iowa.  642, 
SS  N.  W.  625. 

Originally  tbe  c(namon-law  rule  which  de- 
nied the  right  to  resubmit  to  the  grand  Jury, 
without  leave  of  the  court,  a  crlnilnal  charge 
whldi  had  been  Ignoted  by  the  grand  jury, 
apparently  extended  that  restriction  only  to 
the  grand  jury  that  ignored  tbe  bill  and  rec- 
ognked  the  r^t  of  a  satMeqnoit  grand  jury 
to  Inquire  oC  the  same  criminal  charge  with- 
out the  fonnaUty  of  an  order  of  court  4  Bl. 
Com,  805;  State  t.  Brown.  81  N.  C.  6^;  2 
Wbartrai'B  Orlmlnal  Procedure  CLOUi  Ed.)  | 
ISOl. 

Tbe  rule  in  question  add  the  atatntes  de- 
claratory thereof  In  other  ^tes  do  not  In 
express  terms  purport  to  ieprlTt  tbe  grand 
jury  of  authority  to  Inquire  of  a  charge 
upon  which  "Not  a  true  bill"  of  Indictment 
has  beoi  found  and  the  defendant  dls- 
mlssed.  But  the  restrlctlcma  of  the  rule  are 
directed  against  the  prosecuting  attorney, 
whose  duty  It  is  to  submit  mattem  to  the 
grand  jury,  and  dotbe  the  court  with  au- 
thority to  qua«h  an  Indictment  returned  In 
violation  of  tbe  rule. 

Neither  the  common-law  rule  nor  any  of 
the  statutes  mentioned  are  as  broad  as  tbe 
Oregon  statute.  In  that  enactment,  not  only 
Is  resubmission  of  the  charge  to  tbe  grand 
jury  prohibited  without  an  order  of  the 
conrt,  but  the  authority  of  the  grand  Jury 
to  inquire  of  sudi  a  criminal  charge  is 
denied  in  the  absence  of  an  order  by  the 
court  resubmitting  tbe  charge  and  authoriz- 
ing the  grand  Jury  to  Inqnire  of  the  same. 
In  that  feature  our  statute  differs  from  the 
common-law  rule  and  from  the  statutes  of 
other  states,  to  which  our  attention  has  been 
directed,  and  takes  from  the  grand  jury  the 
power  which  it  otherwise  has  to  exercise 
Its  authority  In  respect  to  the  charge.  Tbe 
effect  of  the  provision  last  motioned  Is  to 
deprive  the  grand  Jury  of  all  authority  and 
power  to  Inquire  of  and  return  an  Indictment 
u[>on  a  criminal  charge  upon  which  an  In- 
dictment indorsed.  "Not  a  true  bill,"  has  been 
returned,  unless  autfaoilzed  so  to  do  by  an 
order  of  the  court 


The  attorney  for  the  state  contends,  bow- 
ever,  that  the  restrictions  created  by  the 
statute  apply  only  to  the  grand  Jury  whl(4 
retirmed  the  Indictment  Indorsed,  "Not  a 
true  bill,"  and  that  the  succeeding  grand  Jury 
was  free  to  act  In  respect  to  the  charge  as 
though  tbe  statute  had  not  been  passed. 

The  evident  design  of  the  provlrion  was 
to  make  effectual  the  direction  ot  the  stat- 
ute that,  "when  an  Indictment  Indorsed,  "Not 
a  true  blU,'  has  been  presented  In  court  and 
aied,  the  effect  thereof  la  to  dismiss  tbe 
charge,"  and  to  prevent  the  revival  of  the 
charge  and  Its  subsequent  Investigation  by 
a  grand  Jury,  unless  authorized  by  an  order 
of  the  court  made  upon  a  showing  that  ade- 
quate reason  exists,  requiring  that  the  charge 
be  reconsidered  in  the  interest  of  Justice. 
That  design  and  purpose  would  not  be  ac- 
complished if  the  express  restriction  of  tlte 
statute  applied  only  to  tbe  grand  Jury  whldi 
returned  an  indictment  indorsed,  "Not  a  trne 
bill."  and  subsequmt  grand  Juries  were  at 
liberty  to  examine  the  same  charge. 

After  a  criminal  charge  has  been  dismissed 
following  the  retam  of  an  indictment  in- 
dorsed, "Not  a  true  bill,"  the  statute  placet 
its  revival  or  subseqnent  Investigation  In  tbe 
exclusive  control  of  the  court  and  the  ctm- 
sent  of  the  conrt  Is  a  condition  precedent  to 
the  authority  of  the  same  or  a  suboequcnt 
grand  Jury  to  inquire  of  tbe  charge. 

The  nu^on  to  quash  should  have  been  al- 
lowed; and  It  ftrtlows  that  the  Judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  tbe  na- 
tion and  disdia^  tike  defendant 


(IH  Or.  fiQ 

BEEM  V.  BEEM.* 

fSnpreme  Court  of  Oregon.   Jane  27, 

Dfvonw  «=32ft— To  wife  warraatad  ftr  ursaail 
abase  aad  Indfonltles. 

Personal  abuse  and  indl^tties  Imponed  on 
the  wife  by  the  husband  held  to  entitle  ber 
to  a  divorce  on  tbe  ground  of  croai  and  Inba- 

man  treatment. 

In  Banc. 

Appeal  from  Circuit  Gourt^  t^on  Coon- 
ty;  J.  W.  Knowles,  Ju^ 

Suit  for  divorce  EdyUie  Beem  against 
Jonattian  Bean.  Vrom  a  decree  dlanlsring 
tbe  suit  idaintifT  aiveals.  Bemanded,  irifii 
dlrectkma  to  enter  a  decree  prantlsv  divoim 
and  to  fix  amount  to  be  paid  for  snqiport  tit 
child. 

This  Is  a  suit  for  divorce  brought  by  BdyQie 
Beem  against  Jonathan  Beem,  her  husband. 
TOe  complaint  <^rges  that  tbe  defendant 
was  gnil^  of  eroA  and  inhuman  treatment 
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and  that  he  subjected  the  plaintiff  to  personal 
IndigniHes  rendering  her  life  burdenB<»ne. 
The  defendant  answered  br  denying  the 
diarges  made  against  him,  and  by  alleging 

that—, 

"Whatever  acts,  if  any,  done  by  the  defend- 
ant to  plaintiff,  were  caased  and  provoked  by 
the  conduct  of  the  plaintiff,  and  plaintiff  is  not 
witbont  faolt  as  alleged  in  the  complaint." 

The  defendant  did  not  ask  for  any  afflrma* 
tlve  relief,  bat  oatented  himself  by  merely 
praying  for  a  dismissal  ot  the  snlt  A  girl 
child  Is  the  fruit  of  the  marriage.  The  trial 
occurred  on  April  27, 1^,  and  it  terminated 
hi  a  decree  ot  dismissal.  The  plaintiff  ap- 
pealed. 

L.  Denham,  of  Elgin,  for  appellant 

B.  J.  Green,  of  La  Grande,  for  reepondoit 

HARRIS,  J.  (aft^r"  stating  the  facts  as 
above).  It  Is  our  conclosion  that  the  plaintiCT 
is  entitled  to  a  divorce.  The  parties  were 
married  on  Angnst  31,  1918,  at  Elgin,  Or., 
where  they  had  previously  resided.  At  the 
Ume  of  the  marriage  she  was  about  18  and 
he  was  ahont  20  years  of  age;  both  come 
from  excellent  families,  and,  as  we  under- 
stand the  record,  neither  party  diallengea  the 
r^ntatlon  or  standing  of  the  other.  In- 
deed, at  the  time  of  the  trial  the  plaintiff 
wag  an  officer  In  a  lodge,  thus  Indicatiiuc  that 
at  that  time  she  had  the  confidence  and  es- 
teem of  those  who  knew  ha  l>est  Hie  de- 
fendant testlfled  that  the  marriage  ocearred 
two  weeks  after  the  engagement  The  de- 
fmdant  says  that  he  knew  that  the  plaintiff 
was  at  that  time  engaged  to  a  young  man, 
whcun  we  shall  designate  as  A.,  who  was 
then  in  France  with  the  American  army.  The 
plaintiff  denies  that  she  was  engaged  to  A., 
althou^  she  admits  that  she  had  been  cor- 
responding with  him  since  he  bad  entered 
the  service.  The  defendant  admitted  that 
he  was  of  a  Jealous  disposition. 

On  September  4,  four  days  after  the  mar- 
riage, the  plaintiff  received  a  letter  from  A. 
The  eTidence  does  not  show  when  this  letter 
was  written,  but  It  is  probable  that  it  was 
writt«t  before  the  plaintiff  and  defendant 
were  engaged.  The  plaintiff  says  that  when 
she  received  the  letter  the  defendant  ap[dled 
to  her  a  profane  ^Ithet  because  she  had  re- 
ceived the  letter,  and  at  the  same  time  made 
a  dire  threat  against  A.  The  defendant  gives 
a  somewhat  different  versicm  of  this  Inci- 
dent, bnt  in  Tlew  of  his  confession  of  jeal- 
ousy, and  his  admission  that  he  knew  that 
A  had  been  a  flanc6  of  the  plaintiff,  we  are 
inclined  to  think  that  when  his  wife  received 
the  letter  he  spoke  more  forcibly  and  in-, 
elegantly  than  he  Is  now  willing  to  admit 
At  any  rate  this  Incident  throws  light  upon 
subsequent  occurrences. 

From  time  to  time  the  plaintiff  and  the  de- 
fendant attended  lodges  and  dances.  The 
plaintiff  says  that  frequently,  after  they  re* 


turned  home  from  lodge  meetings  or  dances, 
he  upbraided  her  for  having  been  too  familiar 
with  other  men,  when  she  had  done  nothing 
except  to  talk  with  some  men  In  the  lodge 
room  or  to  dance  with  some  man  at  the  dance. 
These  happenings,  standing  alone,  do  not 
seem  to  us  to  possess  the  Importance  which 
the  plaintiff  attaches  to  them ;  and  yet  they 
tend  to  explain  t^e  general  conduct  of  the 
defmdant. 

The  plaintiff  charges  that  the  defradant 
stayed  out  late  at  nights,  frequented  pool 
halls,  and  thus  n^lected  her  and  their  child. 
Although  the  defendant  has  asseverated 
thus;  "Every  man  should  have  a  little  rights, 
and  I  dMi't  think  be  ought  to  be  set  plumb 
down  on" — still  be  claimed  that  he  did  not 
loaf  around  the  pool  halls  a  great  deal.  It  Is 
our  Tiew  that  the  evidence  does  not  support 
this  accusation  of  n^lect 

The  plaintiff  also  fvers  that  the  defendant 
failed  to  support  her  and  the  child.  If  we 
read  the  record  aright  the  defradant  sajh 
plied  his  wife  and  dhild  with  sufficient  food 
and  proper  clothing,  although  It  is  true  that 
the  grandmother,  just  as  most  grandmothers 
6o,  did  provide  some  dothing  tot  the  child. 
In  truth,  the  evidence  Indicates  that  all 
things  considered,  the  defendant  provided 
well  in  respect  of  food  and  dothing.  After 
A.  was  discharged  from  the  army  he  returned 
to  Elgin  and  was  married.  The  date  ot  his 
marriage  Is  not  given  in  the  record.  The 
plaintiff  on  dlffer^t  occasions  met  A.  on  the 
streets  of  sngln.  In  vtow  of  the  pabUc,  and 
talked  with  talm.  Ai^MiTently  all  those  meet- 
ii^  were  casual,  and  not  rearranged;  bnt 
whenevCT  t3ie  defmdant  beard  of  them  be 
complained  to  Us  wife  about  tbem. 

If  file  tongaing  narratiTe  Indnded  t3ie  en- 
tire story  ot  the  married  life  of  the  parties, 
and  if  there  were  no  additional  fiicta^  we 
should  without  hesitation  say  that  the  j^ln* 
tiff  is  not  entitled  to  a  divorce.  Bnt  there 
are  addltlmial  tects,  important  fiicta,  to  be 
conddered. 

Tlie  plaintiff  and  the  defendant  lived  in  a 
house  in  Elgin,  and  the  plaintiff's  mother, 
Mrs.  Dora  Hill,  lived  In  or  near  ESgln.  Ac- 
cording to  the  testimony  of  the  plaintiff,  the 
defendant  told  her  "to  stay  away  fran"  her 
mother,  and  "he  said  he  didn't  want  me  to  be 
around  her,  and  to  keep  away  from  her," 
Mrs.  Dora  Hill  says  that  about  a  month  prior 
to  the  separation  she  told  the  defendant  that 
she  had  not  made  a  certain  stat«nent  whldi 
he,  In  a  conversaticm  with  the  plaintiff,  had 
attributed  to  his  mother-in-law.  Evidently 
the  explanation  attempted  to  be  made  by 
Mrs.  Hill  did  not  satisfy  the  defendant  for, 
according  to  the  testimony  ot  Mrs.  Hill.  *'he 
told  me  to  never  step  my  foot  in  his  house 
again."  This  incident  serves  to  explain  the 
temper  subsequently  betrayed  by  the  defend- 
ant On  March  19,  1920,  the  defendant  re- 
turned to  E^n  from  a  logging  canp  where 
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be  bad  been  at  work,  abd  npon  bis  return  be 
learned  tbat  bis  wU6  and  diUd  were  staying 
at  tbe  btMne  of  bis  motb^ln-law.  At  tbat 
time  the  plaintiff  was  Y&cy  mudi  reduced  In 
weight;  she  then  weighed  108  pounds,  al- 
though h&e  normal  w^bt  was  about  130 
pounds.  Dr.  Klrby,  tixe  attoidlng  physician, 
testified  tbat  ^e  was  in  "a  ran  down  condl- 
tlOT,"  and  that  "I  Just  gaye  ber  something 
for  her  nervous  condition;  She  was  all  to 
pieces  and  np  In  the  air."  The  baby  was  also 
sick.  Dr.  Klrby  explained  tbat  "the  child 
at  first  bad  tonsilitiSt  with  a  tonperature  of 
101  or  1<^— a  sore  throat,  •  •  ♦  and 
then  later  It  developed  Into  bronchial  pneu- 
monia ;  a  pretty  sick  little  child  for  a  few 
days."  The  doctor  also  stated  that  "the 
mother  was  nerrous  and  sick,  and  she  wasn't 
able  to  take  care  of  the  baby ;  at  least  she 
did  none  of  it;  ber  mother  took  care  of  the 
baby;"  and,  furthermore.  Dr.  Klrby  told 
the  plalntffTa  mother  to  take  care  of  the 
baby.  According  to  the  testimony  of  tbe 
l^intlff,  the  defendant  "came  down,  and 
wanted  me  to  leave  mamma  right  then,  and  I 
bad  orders  to  stay  there  with  ber.  Dr.  Klr- 
by had  ordered  me  not  to  move  her  <.the 
baby).  •  •  •  she  had  bnmchial  imeu- 
monla  and  tonsiUtls;  she  was  very  sick."  In 
other  words,  the  plaintiff  went  to  her  moth- 
er's home  with  her  child;  the  plaintiff  was 
not  wdl,  and  ber  child  was  very  sick,  and 
because  of  the  condition  of  the  child  the 
plaintiff  explained-  to  the  defendant  that  she 
could  nob  take  her  child  and  leave  her  moth- 
er's borne;  and  all  this  put  taim  la  an  111 
humor. 

The  climax  came  on  April  4,  1920.  On 
that  day  the  defendant  appeared  at  the  Bill 
hc»iie  In  company  with  bis  brother,  Lloyd 
Beem.  The  plaintiff  testified  tbat  the  de- 
fendant came  to  the  Hill  home  and  told  her 
that  he  had  sold  to  bis  brotbn  the  furniture, 
cow,  pigs,  and  dilckms ;  that  be  bad  ^'turned 
the  bouse  over  to"  bis  brother;  that  he  told 
her  "to  keep  out"  at  the  bouse  which  had 
been  his  and  ber  home ;  "that  he  was  tbrongh 
with  me,  and  be  would  never  live  with  me 
again;"  that  he  cursed  her;  that  he  t<M  her 
mother,  that  the  lattrar  ou^t  to  kl(^  her  out; 
that'  while  she  was  crying  ber  mother  remon- 
strated with  the  defendant  because  Of  tbe 
abuse  he  was  lieai^g  upon  the  plaintiff, 
and  thereupon  the  d^foidant  informed  her 
mother  that  '*he  would  amaSh  bra  if  she  was 
a  man."  Mrs.  W.  O.  Hill,  a  sister  of  the 
plaintiff's  mother,  had  beaa  "invited  down 
there  for  dhmer,"  and  she  arrived  upon  the 
scene  when  tbe  storm  was  at  its  height,  and 
she  says  that  whm  she  "got  up  to  tlw  house" 
tbe  plaintiff  was  crying  and  the  deftedant 
"was  usIiMt  awful  language."  Mrs.  W.  a 
Hill  fully  corroborated  the  story  told  by  the 
plaintiff.  Mrs.  Dora  HIU  Ulwwise  cwnplete- 
ly  cwroborated  the  plaintiff.  Mrs.  Dora  Hill 
Bays  tbat  when  tbe  defendant  stated  that  be 
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had  "turned  eva>ytiilng  over  to^  Ms  twotiier, 
the  plaintiff  protested  that  some  of  the  tbtaffi 
belonged  to  ber,  and  tbovupcm  ISrs.  Dwm 
Hill  **spoke  up  and  told  him  that  the  bedding 
— tbe  feathw  bed  and  everything  else  In  the 
bed  line— was  hers;  that  I  had  give  it  to 
her;"  that  tbe  defendant  then  made  a  re- 
mark about  tbe  feather  bed.  Without  re- 
peating the  remark,  it  is  enough  to  say  that 
"she  dammed  the  door"  in  his  face,  just  as 
any  self-respecting  woman  would  have  dme; 
but  notwithstanding  this  the  defendant  forced 
bis  way  into  the  house,  and.  in  the  language 
of  one  witness,  tbe  plaintiff  "was  on  tbe  dav- 
enport crying,  and  be  stood  there  bemeaning 
ber  aboDt  everything." 

It  Is  true  that  the  defendant  did  not  admit 
that  he  was  guilty  of  this  inexcusable  con- 
duct, althongh  he  was  willing  to  cMicede: 
"I  may  have  said  some  little  thing,  that 
didn't  amount  to  nothing  when  I  was  mad." 
It  is  also  true  that  Uoyd  Beem  declared  that 
the  bill  of  sale  was  not  exhibited  npon  that 
occasion;  but  it  is  a  significant  fact  that 
Uoyd  Beem  admitted  that  the  biU  of  sale 
"had  been  made  out  about  that  time,"  and 
that,  in  his  language,  "I  think  I  did"  bare 
tbe  bill  of  sale  at  that  time.  And  It  la  like- 
wise significant  that  this  witness  admitted 
that  there  was  s<xne  discussion  about  the  fur- 
niture. Viewed  in  tbe  light  of  ail  the  dr- 
cumstances,  and  of  what  naturally  could  be 
expected  of  one  whose  mental  attitude  was 
like  that  of  the  defendant  it  seems  to  us  that 
the  weak  denials  of  the  defendant  In  respect 
of  the  occurrences  of  April  4  are  simply 
overwhelmed  by  the  testimony  of  the  plain- 
tiff. Mrs.  D6ra  HIU,  and  Mrs.  W.  O.  HilL 
During  the  interval  between  Mardi  19  and 
April  4  the  defendant  called  at  different 
times  to  see  the  baby,  and  upon  every  occa- 
sion, according  to  the  testimony  of  Mrs.  Dora 
Hill,  his  visit  ended  in  a  row  with  plaintiff, 
and  with  the  defendant  doing  the  rowing 
"prindpally."  The  plaintiff  said,  when  a  wlt> 
ness:  "I  have  stood  It  just  as  long  as  I  can." 
The  record  narrates  numerous  tacts  besidea 
those  to  which  attention  has  been  directed; 
but  it  will  not  be  necessary  to  detail  any  ad- 
diticmal  circumstances. 

Since  April  4,  19^,  the  parties  have  been 
separated.  Tbe  plaintiff  with  her  baby  has 
lived  with  ber  motl^,  and  the  defoidant  has 
made  iio  pretense  of  furnishing  food  or  cloth- 
ing for  bis  wife  or  child.  If  the  plaintiff  Is 
entitied  to  a  divorce,  it  is  because  of  what 
happened  on  or  before  April  4, 1920;  and  we 
think  that  tbe  fiicts  warrant  the  court  In 
granting  a  decree  of  dlvtmse  as  prayed  tar 
by  ttie  plaintiff.  Howevtf ,  we  are  not  per- 
suaded that  it  would  be  Just  to  require 
defendant  to  pay  alimony,  but  we  do  c(m- 
elude  tbat  the  i^lnUff  is  wtttied  to  tbe  cus- 
tody of  tbe  child,  and  that  tiie  defendant 
ought  to  be  required  to  contrUrate  to  the  main- 
tenasce  of  the  child.  Hie  record  does  not 
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contain  snffldent  Information  to  liable  ns 
to  determine  with  any  degree  of  satlsflBCtlon 
what  would  be  a  proper  amonnt  to  be  con* 
trlbnted  by  the  defradant  for  the  mainte- 
nance cS  the  (dilld;  and  therefore  the  cause 
will  be  remanded  to  the  drcnlt  court,  with 
directions  to  enter  a  decree  divorcing  the 
parties  and  granting  to  the  i^alntlCt  the  cus- 
tody of  the  child,  reserving,  of  coarse,  to  the 
defendant  the  right  to  visit  the  child,  and, 
after  hearing  any  evidence  that  the  parties 
may  wish  to  offer,  to  fix  as  the  amount  to  be 
contributed  by  the  def^dant  towards  the 
toahitenance  of  the  child  sudi  sum  or  sums 
as  may  appear  to  be  Just 
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HAYES  V.  CITY  OF  SEATTLE  tt  «L 

(No.  17004.) 

(Supreme  Court  of  Washington.  June  8)  1922.) 

1.  MislHpal  oorporatloM  «=>955(l)  —  Bond- 
tioide'r  may  require  olty  to  perform  terms  of 
Its  bead. 

Any  bondbolder  may  require  a  dty  to  live 
ap  to  the  terms  of  its  bond. 

2.  Maalcipal  eorporations  «=»92l(3)— City  not 
pormltted  to  substaitlally  oiiaaos  speolflo  plan 
axteadlBf  maalclpal  street  car  system  after 
sale  •!  bonds. 

Under  onfinance  pursuant  to  Bern.  CJode 
1915,  H  8005-8008,  adopting  a  system  for  the 
betterment  and  extension  of  its  street  car  sys- 
tem, and  providing  that  dty  could  modify  the 
details  of  the  plan  where  not  substanttally 
changing  the  purposes  spedfled,  the  dty  conld 
not,  after  issnance  and  sale  of  bonds,  abandon 
tbt  extension  of  improvements  as  provided  in 
original  plan,  and  extend  ft  on  different  street 
in  another  direction. 

8.  Misleipal  oerpsratlMis  «=>68(l)— Power  to 
ehaage  street  oar  IniproveneBt  plaa  after  Is- 
sse  ef  beais  reviewable. 

In  passiiv  on  the  question  of  whether  a 
monidpality  has  power  under  ordinance  to  sab* 
■tantially  change  a  specific  plan  for  extension  of 
its  street  car  system,  appellate  court  does  not 
undertake  to  review  a  discretionary  power 
which  the  city  has  a  right  to  ezerdsst  but 
passes  upon  the  power  city, 

4.  Munldpai  oorporatlons  «=>955(l)  —  Bond- 
hoMer  nut  sbow  iRjary  to  nalataln  action 
afalast  elty  tor  obapio  la  iMprevemoat  sys- 
ten. 

A  bondbolder  cannot  maintain  an  action 
againat  city  for  a  substantial  change  in  pro- 
posed improvement  in  its  street  car  system 
without  showing  that  he  will  be  injured  by  the 
duuige. 

Dqiartment  1. 

A|ipesl  from  Snpertor  Goart;  King  Goun- 
■  tj;  Walter  M.  French,  Judge. 

Action  by  G.  B.  Hayes  againat  the  City  of 
Seattle  and  others.  From  the  judgmmt,  de- 


fendants appeal,  and  plantUf  flies  cross-ap- 
peaL  Affirmed. 

Walter  F.  Mder,  Edwin  O.  Bwlng,  and 
Charles  T.  Donwortb,  all  of  Seattle,  for  ap- 
pellants. 

J.  L.  Conigan,  of  Seattle,  for  respondoit. 

BRIDGES,  J.  In  1919  the  dty  of  Seattle, 
being  desirous  of  making  betterments  and 
extensions  to  Its  mnnidpal  street  car  sys- 
tem, passed  Ordinance  No.  30492,  pursuant 
to  sections  8005-8008,  Rem.  Code.  Section  3 
of  that  ordinance  adopted  a  certain  plan  or 
system  for  such  betterments  and  extensions. 
The  system  so  adopted  contemplated  some 
2f4  extensions  and  betterments.  Among  the 
other  extensions  was  one  to  construct  a  sin- 
gle tracli  "on  East  PIfty-Flfth  street,  be- 
tween Twenty-Ninth  Avenue  Northeast  and 
Thlrty-Flftb  Avenue  Northeast,  together  with 
a  wye  near  the  Intersection  of  East  Fifty- 
Fifth  street  and  Thirty-Fifth  Avenue  North- 
east." The  ordinance  further  provided  that 
bonds  in  the  sum  of  $790,000  should  be  is- 
sued and  sold  for  the  purpose  of  making 
such  contemplated  ImproTements.  and  that 
all  moneys  received  from  the  sale  of  such 
bonds  should  be  placed  In  a  designated  fund, 
and  that  all  bonds  should  be  paid  only  from 
that  fund,  and  that  the  bonds  did  not  cre- 
ate any  general  Indebtedness  against  the 
city.  After  many  of  the  l)onds  had  been  sold 
and  some  of  the  contemplated  work  done, 
the  city  decided  not  to  extend  its  line  east 
on  Fifty-Fifth  street,  as  provided  in  the  orig- 
inal plan,  but  Instead  to  extend  It  north  oa 
Thirtieth  Avenue  Northeast.  The  plalntlfl 
Instituted  this  action  to  enjoin  tlie  constmo 
tlon  of  the  extension  on  l%lrtleth  Avenue 
Northeast,  and  to  require  the  construction 
on  East  Fifty-Fifth  street,  as  designated  by 
the  original  ordinance.  The  trial  court  en- 
joined theeity  from  making  the  extension  on 
Thirtieth  Avenue  Northeast,  bnt  refused  to 
command  the  tAty  to  build  such  extension  on 
East  Fifty-Fifth.  Both  parties  have  ap- 
pealed. 

[1]  The  plaintiff  sought  to  maintain  his  ac- 
tion as  a  taxpayer,  property  owner,  and  bond- 
bolder.  It  is.  not  necessary  for  us  to  deter- 
mine whether  he  can  maintain  the  action  as 
an  owner  of  property  or  as  a  taxpayer,  be- 
cause we  are  of  the  opinion  that  he  can 
maintain  It  as  the  holder  of  one  or  more  of 
the  bonds  issued  by  the  dty  under  the  orig- 
inal ordinance.  It  Is  true  the  plaintiff 
bought  his  t>ond  only  a  few  days  before  he 
Instituted  this  actlcm,  and  after  the  dty  had 
passed  Its  ordinance  undertaking  to  change 
this  extension  of  the  street  railway  from 
Bast  Fifty-Fifth  street  to  Thirtieth  Avenue 
Northeast;  but  these  facts  cannot  alter  the 
idtuatifm.  The  time  of  purchasing  the  bond 
has  nothing  to  do  with  the  right  to  maintain 
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the  action. .  The  bonds  thmiselves  expressly 
provide  that — 

The  dty  "coTcnants  with  the  holder  of  this 
bond  that  It  will  beep  and  perform  all  of  the 
covetiauts  and  promises  in  said  ordinances  con- 
tained, to  be  by  it  kept  and  performed." 

Any  bondholder  has  the  right  to  maintain 
an  action  to  require  the  city  to  live  op  to 
the  terms  of  bla  bmid.  U  cms  bondbcdder 
cannot  do  this,  then  the  holders  of  all  the 
bonds  conid  not  do  It,  and  thus  the  city 
might,  with  Impnnity*  violate  the  covenants 
of  its  bmids. 

[2]  The  more  difficult  question  la:  Can  Uie 
<ity  at  this  time  make  the  change  proposed 
by  It— can  it  extoid  north  on  Thirtieth  Ave> 
nue  Northeast,  instead  of  east  on  Elfty-Fifth 
street,  as  provided  by  the  original  plan  up- 
on whldi  the  bonds  were  Issned  and  aoldt 
The  dty  dalras  this  right  by  virtue  of  a  por- 
tion of  section  8  of  the  original  ordinance 
reading  as  follows: 

*Trbe  dty  of  Seattle  mar  modify  detalle  in 
•  the  foregoing  plan  or  system  where  Decessary 
or  advisable  in  the  judgment  of  the  dty  coan- 
dl,  and  where  not  sobstantially  changing  the 
purposes  spedfled;  the  dty  shall  also  elfect 
snch  otiier  constmction,  reconstruction,  r«* 
pair,  moving,  removing,  changing  and  connecting 
as  may  be  Inddental  to  carrying  out  any  or 
all  of  the  foregoing  parposee." 

Is  the  change  here  proposed  one  whldi 
merely  modifies  the  "details  of  the  foregoing 
plan  or  syston,**  and  "one  not  substantially 
changing  the  purposes  speclQed"?  It  seems 
to  us  that  It  Is  not.  By  the  Issuance  and 
sale  of  these  bonds,  the  dty  contracted  with 
the  bond  purchasers  to  make  the  extensions 
and  betterments  as  set  out  In  the  original 
ordinance,  except  where  It  was  necessary  or 
advisable  to  modify  the  details  in  carrying 
out  such  betterments  and  extensions.  The 
city  may  make  minor  changes,  but  it  has  no 
right.  In  our  Judgment,  to  make  the  radical 
change  here  contemplated.  If  It  can  make 
this  change,  then  It  can  make  like  changes 
In  all  other  extensions  provided  by  the  orig- 
inal ordinance,  and  thus  the  total  of  the 
changes  would  make  It  impossible  to  recog- 
nl7.e  the  proposed  system  as  the  one  actaally 
constructed.  The  change  proposed  does  not 
deal  with  the  details  of  the  original  plan;  it 
is  an  entire  departure  from  that  plan  in  so 
far  as  this  extension  Is  concerned.  There 
was  some  testimony  tending  to  show  the  pro- 
posed extension  would  have  a  better  grade, 
and  that  it  would  serve  a  greater  popula- 
tion. We  do  not  think,  however,  that  these 
are  questions  which  can  be  considered  in 
this  action.  The  question  is  one  of  construct 
tlon  of  contract,  and  that  contract  Is  ex- 
pressed In  the  original  ordinance  If  the 
terms  of  that  luBtrament  do  not  permit  the 
proposed  change,  then  It  cannot  be  made,  re- 
gardless of  the  advantages  which  might  re- 


sult. We  realize  that  Oiese  ordinanoea 
should  be  reasonably  construed  with  the 
view  of  accomplishing  the  purpose  contem- 
plated, but  we  cannot  bold  that  such  a  con- 
struction will  give  the  dty  the  power  It  la 
here  trying  to  ex»«lse, 

[S]  Appellant  quotes  from  a  number  of  our 
cases  where  we  have  held  that  we  will  not, 
in  the  absence  of  fraud  or  arbitrary  action, 
review  proceedings  taken  by  municipal  au- 
thorities under  a  discretion  lawfully  given. 
We  are  not  here  reviewing  a  discretional^ 
action  which  the  dty  coundl  has  a  right  to 
exerdse ;  we  are  hfdding  that  it  has  no  pow- 
er to  exerdse  this  discretion  it  Is  here  un- 
dertaking to  exerdse — ^It  is  not  a  question 
of  abuse  of  discretion,  but  one  of  power. 

[4]  What  we  bave  said,  we  think,  will  an- 
swer the  contention  of  the  dty  that  the 
plaintiff  cannot  maintain  this  action  as  a 
bondholder  without  showing  that  be  will  be 
injured  by  the  change  whtdi  tbe  dty  con- 
templates making. 

By  his  cross-appeal,  tbe  plaintiff  ccmtends 
that  the  lower  court  erred  In  not  Ismlng  a 
mandate  to  the  dty  requiring  It  to  build 
this  extension  along  East  Fifty-Fifth  street, 
as  provided  in  the  original  ordinance.  We 
think  the  action  of  tbe  lower  court  in  this 
respect  was  correct.  It  may  be  that  tbe  dty 
will  not  have  money  suffldeut  out  of  the 
sale  of  the  bonds  to  make  all  of  tite  contem- 
plated Improvements,  and  on  that  account  It 
may  be  that  it  will  prefer  to  expend  tba 
money  on  some  other  of  the  proposed  ezt»n- 
sions  or  betterments.  Whether  an  exten- 
sion Shan  be  made  rests  largely  In  tbe  dis- 
cretion of  the  dty  council,  and  we  do  not 
feel  that  we  are  Justified  In  commanding 
the  dty  to  construct  this  extension. 

The  Judgment  Is  affirmed. 

PARKER,  O.  J.,  and  iOTCBSSLL  and 
TOLMAN,  JJ^  concur. 


(120  Wanh.  46i) 

COOLEY  T.  TACOMA  RY.  &  POWER  CO. 

(No.  16788.) 

(Supreme  Court  of  Washington.   June  IT. 

1022;) 

1.  Street  raRroads  «s»o»(iO)  —  AatMHoMIt 
driver  hsW  aeilloeat  la  falllafl  t«  look. 

An  automobile  driver  h€id  guilty  of  contrib- 
utory negligence,  It  appearing  that  in  going  at 
a  very  slow  speed  across  the  tracks  at  a  street 
intersection  be  either  did  not  look,  or,  if  he 
did  look,  he  did  not  have  Us  mind  upon,  the 
doty  to  observe  the  approaching  street  car. 

2.  Street  railroads  «=»  103 (3)— Doctrine  of  last 
dear  chaaos  Inapplloalileb 

Where  defendant's  street  car  was  stopped 
as  soon  as  possible  after  plaintitF,  driving  an 
automobile,  atarted  to  cross  tbe  track,  th« 
doctrine  of  last  dear  chance  had  no  application. 
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OOOLET  T.  TACOHA  BT.  A  FOW£B  00. 
(SOT  P.) 


En  Banc 

Appeal  tram  Superior  Court,  Plwce  Ooun- 
tr:  M.  L.  Clifford.  Judee. 

Action  by  J.  R.  Cooley  against  the  Tacwna 
Bailway  &  Power  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
with  directions  to  dismiss. 

F.  D.  Oakley,  of  Tacoma,  for  ^pellant. 

Guy  B.  Kelly  and  Thomas  Bla<Alshon,  both 
of  Tiftccmia,  fw  resp(»dent 

HOVBY,  J.  R^pondent  sued  the  appellant 
for  Injuries  caused  to  himself  and  bis  auto- 
mobile through  colliston  with  a  street  car. 
From  a  Judgment  upon  the  verdict  In  re- 
spondent's favor  amounting  to  (645  this  ap- 
peal Is  prosecuted. 

[1]  The  place  where  the  accident  occurred 
presents  an  unusual  sltuatlw.  Jefferson  ave- 
nue at  this  point  is  a  main  north  and  south 
thorou^fare  of  the  city  of  Tacoma.  Twenty- 
Fifth  street  approaches  Jefferson  avenue  from 
the  east,  and  Its  actiial  intersection  occupies 
only  a  portion  of  the  eastern  side  of  Jeffer- 
son, the  approach  on  Twenty-Fifth  street  be- 
ing npon  a  grade  of  IS  per  cent,  and  the 
eastern  portion  of  Jefferson  being  sloped 
down  at  each  side  of  Twenty-Fifth  street  so 
that  the  travelers  upon  entering  Jefferson 
most  turn  either  to  the  right  or  left  and  re- 
some  a  grade  of  4  ^/lo  P^r  cent  for  a  distance 
of  about  125  feet  from  the  center  of  Twenty- 
Fifth  street  before  getting  upon  the  level  of 
Jefferson  avenue  proper,  ^e  rule  of  travel 
Is  to  turn  to  the  right  upon  entering  Jeffer- 
son avenue  and  a  traveler,  dedring  to  go 
sooth  upon  that  avenue,  cannot  cross  to  reach 
Its  west  side  until  reaching  its  ordinary  level, 
as  a  concrete  abutment  is  erected  across 
what  Is  the  physical  terminus  of  Twenty- 
Fifth  street  and  to  a  height  of  about  3  feet 
above  Oie  ordinary  level  of  J^erson.  This 
abntmoit  is  about  250  feet  in  length,  and 
forms  the  western  boundary  of  the  approach- 
es from  Twenty-Fifth  street  It  Is  undis- 
puted that  there  la  an  uninterrupted  view  to 
the  south  from  the  place  of  accident  of  600 
or  600  feet 

The  testimony  of  respondent  is  that  on 
March  19,  1^,  at  the  hour  of  5:50  p.  m. 
he  drove  a  Ford  coup6  up  Twenty-Fifth  street 
to  its  int««ection  wltti  Jefferson  avenue,  and 
as  he  made  the  tuni  to  the  north  he  looked 
over  his  shoulder  to  observe  any  traffic  ap- 
proaching from  the  south,  and  then  turned  to 
his  right  and  continued  up  the  grade  to  the 
north  end  of  the  concrete  wall,  where  he 
again  looked  over  his  shoulder  to  the  left, 
and  saw  no  streot  car  in  that  direction,  but 
did  observe  the  street  car  to  his  right  on  the 
south-bound  track,  but  without'  ever  stopping 
his  carstarted  to  cross  the  north-bound  street 
car  track,  which  at  this  point  runs  quite 
close  to  tbe  abutment,  and  before  he  had  suc- 
ceeded in  crossing  the  track  be  was  struck 
1^  a  north-bound  street  car  and  rendered 
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uncpmcfons;  that  be  was  familiar  wlQi  tSW 
slta|r^  and  traveled  this  route  at  least 
five;  a  we6k  and  that  It  was  not  rata- 
ins  V<-  t^h^  accident,  but  bad  been. 

Other  testimony  produced  by  the  respondent 
is  to  tbe  effect  that  the  automobile  was  push- 
ed in  front  of  the  street  otr  a  considerable 
distance  until  It  came  to  the  south-bound 
street  ear,  whidi  caught  the  radiator  of  ttie 
auto,  and  Qie  r^ult  was  a  bad  wreck  of  the 
automobile,  with  some  slight  Injuries  to  the 
reRpondent 

Upon  the  west  side  of  Jefferson  avenue 
and  In  front  of  die  space  immediate 
north  of  the  north  end  of  the  concrete  abu^ 
meut  Is  situated  a  garage,  in  the  door  of 
which  several  men  were  standing,  who  wit- 
nessed the  acddent  and  testified  on  behalf 
of  tbe  respondent  Ttielr  testimony  varies 
as  to  the  distance  of  tbe  nortb-bound  street 
car  from  the  automobile  at  tbe  time  re- 
spondent attempted  to  cross,  one  witness 
placing  it  at  15  or  20  feet  and  another  at 
about  200  feet  but  they  all  agreed  that  the 
situation  Indicated  to  each  of  them  that  the 
accident  was  Inevitable.  The  testimony  of 
some  of  these  witnesses  was  to  the  effect  that 
the  street  car  was  going  at  an  unlawful  rate 
of  speed  the  highest  estimate  being  35  miles 
per  hour. 

There  was  sufficient  testimony  for  the  jury 
to  find  that  appellant  was  negligent  In  the 
operation  of  Its- street  car. 

In  Its  answer  appellant  pleaded  contribu- 
tory neffllgenee  of  the  respondent,  and  by  ap- 
propriate motions  this  defense  was  presented 
to  the  trial  court  as  a  bar  to  respondent's  re- 
covery. 

In  our  opinion  the  case  falls  well  within 
the  law  as  doflned  by  several  of  our  deci- 
sions. In  the  case  of  Benedict  v.  Hlnes,  110 
Wash.  33S,  188  Pac.  512,  we  said: 

"Upon  appellants'  contention,  tbe  controlling 
nnestion  in  this  case  Is  whether  the  evidence 
shows  contributory  negliftence  as  a  matter  of 
law.  A  traveler  on  a  public  highway  approach- 
ing a  railway  crossing  cannot  impose  upon  the 
railway  company  all  the  caution  needed  to  pre- 
vent accidents.  With  knowledge  that  the  rail- 
way has  the  right  of  way  and  cannot  so  readily 
stop  its  trains,  the  well-settled  role  imposes  up- 
on the  traveler  the  dnty  to  use  all  means  a 
reasonably  prudent  person  would,  under  the 
existing  circumstances,  to  avoid  a  collision." 

We  consider  the  following  from  Herrett  v. 
Puget  Sound  T.  Ll  &  P.  Co.,  103  Wash.  101, 
173  Pac.  1024,  applicable  to  the  focts  In  this 
case: 

"Most  not  all  say  that  the  appellant  either 
did  not  look  for  the  approaching  car,  or  bis 
mind  was  so  intent  npon  o^er  things  that  the 
fact  of  its  approach,  physically  open  and  appar- 
ent as  it  was  and  must  have  been,  made  no  im- 
pression upon  him?  *  ♦  •  A  driver  of  an 
automobile  may  not  deliberately  drive  upon  the 
street  car  track  which  is  open  and  apparent, 
and  excuse  himself  by  saying  that  he  looked  and 
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fid  not  wc  that  which  no  on«  could  avoid  aee- 
iny  if  he  had  looked;  or  that  h«  waa  gink^iis 
attention  to  bis  machine,  when  comm^nrn- 
dence  demanded  that  he  some  par^P^bis 
attention  to  bis  own  safety.  We  think  all  of 
the  testimon;  in  this  case,  coupled  with  the 
physical  facta  which  cannot  be  denied,  bring 
it  strictly  within  the  rule  as  to  contributory 
negliKeDce  laid  down  by  this  court** 

And  we  there  cite  many  of  our  previous 
castt  npfui  eiinUar  fiicts. 

In  thla  case  respond^t  his  own  testi- 
mony never  stoppied  bis  car,  althou^  he 
was  going  at  a  very  lOow  speed  and  could 
have  done  so  easily.  We  are  forced  to  the 
conduslon  that  retqKmdent  either  did  not 
look  or,  if  he  did  look,  he  did  not  have  his 
mind  upon  the  dnty  which  was  then  npon 
talm  to  observe  the  approaching  street  car. 
and,  as  we  said  In  Mouso  v.  B^Uuf^ani  & 
Northern  R.  B.  Co.,  106  Wadi,  299,  179  Paa 
848: 

.  "While  this  court  has  often  held  that  the 
question  of  contributory  negligence  would  not 
be  taken  from  the  jury  and  dedded  as  a  matter 
of  law  mdeas  the  commission  or  omisuon  of 
the  acts  as  shown  were  so  palpably  n^ligent 
as  to  predude  the  posBtbility  that  reasonable 
men  might  differ  concerning  them,  yet,  in  a 
case  like  tbis,  where  the  physical  facts  are 
nncontroverted  and  speak  with  a  force  that 
overcomes  all  testimony  to  tbe  contrary,  rea- 
sonable minds  must  follow  the  physical  facts, 
and  therefore  cannot  differ." 

[1]  Upon  the  oral  argumoit  the  doctrine 
of  last  clear  chance  ^as  suggested  by  counsel 
tm  reeimndent,  but  we  think  It  can  have 
no  application  here,  as  It  Is  nndlsputed  that 
tbe  street  ear  was  stopped  as  soon  as  possiUe 
after  respondent  started  to  cross  its  track. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

PABKER.  C.  J.,  and  MITCHELiL.  MAIN, 
IfAGEINTOSH,  BRIDGES,  and  TOLBfAN, 
3J.,  COD  cur. 


(120  Wash.  380) 

HULET  V.  HULET.   (No.  17049.) 

(Supreme  Court  of  Washington.  June  12, 
1922.) 

Appeal  and  error  «=>843(3)— No  review  of  rut- 
Ins  OB  aitmlssios  of  evidosoe  whers  other  evi- 
dence sufllolent  to  sustala  doorea. 

Alleged  error  in  the  admiaalon  of  evidence 
will'  not  be  reviewed,  where,  on  the  hearing  de 
novo  fai  the  appellate  court,  there  appeara  suf- 
fldent  other  evidence  in  the  record  to  justify 
the  trial  court's  decree. 

Deiwrtment  2. 

Appeal  from  Supwior  Court.  Lewis  Ooun- 
ty;  W.  A.  Reynolds,  Judge. 


Divorce  proceeding  by  Maggie  SL  Hulet 
against  Charles  Hulet  Decree  for  plalntlfl, 
and  defendant  appeals.   Decree  modified. 

B.  E.  Boner,  of  Aberdeen,  for  appellant 
Gus  U  nutcAer,  of  Ghehalls,  for  respond- 
ent. 

MACKINTOSH,  J.  Tills  Is  a  divorce  a^ 
tion  between  parties  who  hare  been  married 
many,  many  years.  There  can  be  no  pm- 
pose  m  a  recitation  of  the  melandioly  sltua- 
ti<m  revealed  by  tbe  testimony.  The  Acts 
estaMlshed  entitled  the  re^jondent  to  a  dl- 
vorce,  and,  in  the  absence  of  any  error  of  law, 
tbe  decree  in  ber  favor  must  be  sustained. 

Tbe  errors  of  law  assigned  by  the  appel- 
lant refer  principally  to  tbe  admission  of  evi- 
dence whldi  the  app^ant  claims  went  b& 
yond  the  allegations  of  tbe  complaint  It 
may  be  that  some  ot  the  Incidents  testifled 
to  as  acts  at  cruelty  on  tbe  part  of  app^ 
lant  were  not  spedflcally  set  out  in  the  com- 
plaint; but,  at  most,  tbey  w^re  mere  ampll' 
ficatlons  of  the  auctions  of  that  document, 
and  were  it  ccmceded  that  we  could  not  ma- 
tain  tbe  admission  of  some  of  this  testi- 
mony, still,  npon  the  hearing  de  novo  here, 
there  appears  to  us  sufSdent  otber  evi- 
dence In  the  record  to  justly  the  lower 
court  in  granting  the  divorce. 

We  cannot  entirely  agree,  however,  with 
the  decree  In  regard  to  tbe  distribution  of 
the  property  and  feel  called  up<m  to  modify 
it  to  Eome  extent,  for  the  reason  that  tlio 
testimony  is  indicative  of  a  di^dtlon  on  re- 
spondent's part  to  fritter  away  ber  substance. 
The  setting  aside  to  the  respoud^t  of  the 
home  property  in  Centratia  will  be  modified 
so  that  she  wlU  have  the  right  to  use  that 
property  during  her  lifetime,  or  until  such 
time  as  she  remarries ;  tbe  legal  title  to  re- 
main in  the  appellant.  The  equal  division  of 
the  cash  on  hand  after  the  payments  directed 
by  the  trial  court  to  be  made  therefrom  will 
stand,  with  this  modification :  That  tiie  ap- 
pellant pay  one-half  of  the  amount  awarded 
to  the  respondent  In  cash,  and  that  tbe  re- 
maining one-half  shall  be  deposited  In  some 
place  to  be  designated  by  the  trial  court  to 
abide  the  result  of  the  controversy  which 
the  respondent  Is  having  with  the  United 
States  government,  In  regard  to  the  second 
policy  of  Insurance  upon  the  life  of  ber  de- 
ceased son.  In  the  event  that  controversy  re- 
sults in  ber  favor,  the  money  deposited  by 
appellant  shall  be  returned  to  him ;  If  sbe  if 
unsuccessful  In  that  controversy,  tbe  money 
is  to  be  paid  to  her. 

The  lower  court  Is  directed  to  modify  the 
decree  in  accordance  with  these  suggestioas. 

PARKER,  G.  J.,  and  MAIN.  HOLCOMB, 
and  HOVET,  JJ.,  concur. 


^9Vot  otber  oases  im  same  topio  and  KST-NUUBBR  In  aU  Key-Numbered  Dtgests  and  ladeaas 
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(130  Wub.  48E>  ' 
KUINDER8  V.  KUINDER8. 


(SnpreiM  Court  of  WaaUnfton. 

1022.) 


(No.  17281.) 
JniM  22, 


Divorce  ^=3240{S)--Dlvom  Jadgment  roqulr- 
imii  hntband  to  pay  moRthly  sam  for  sapport 
of  wife  and  dilM  modMed. 

A  judsment  sraatiiig  tfae  wife  a  dlTorce, 
awardiDg  her  all  the  property  Id  whicb  the 
huaband  had  anj  Interest,  and  ordering  him 
to  pa;  $60  per  month  for  the  support  of  the 
wife  and  their  child  tuntil  farther  order  of  the 
court,  WBB  modified. on  apped  to  reqnire  him 
to  pay  $30  per  month  where  both  partiea  had 
— ming  c^tacitir,  and  neither  had  other  prop- 
erty. 


MoCLIMTOCE  t.  CITY  OP  PHCENIX  611 
(lOT  P.) 

Upon  due  consideration  of  the  record  In 
the  case,  together  with  the  law  applicable, 
we  are  not  dispoeed  to  disturb  the  judgment 
except  in  one  particular.  That  portion  of  the 
judgment  requiring  the  appellant  to  pay  $60 
per  month  for  the  support  of  the  respondent 
and  tfae  minor  cbild  until  the  further  order 
of  the  court  should  be  modified  so  as  to  pro- 
vide only  for  the  payment  by  the  appellant 
of  $30  per  month,  until  the  further  order  of 
the  court,  for  the  support  of  the  minor  child, 
from  the  date  of  the  judgment. 

Remanded,  with  directions  to  the  superior 
court  to  modify  the  Judgment  accordingly. 
Neither  party  will  recover  costs  of  the  ap- 
peal. 


Department  1. 

Appeal  from  Superior  Oourt,  King  County ; 
Everett  Smith,  Judge. 

Action  by  Ferdinand  0.  Kuinders  against 
Katfaryn  B.  Kuinders,  wherein  both  parties 
■ought  a  divorce.  From  a  judgment  entered 
for  defendant,  plaintiff  anneals.  Bemanded, 
with  directions  to  modi^. 

H.  A.  Hartfn,  of  Seattle,  for  a^llant 
Erren  H.  Palmer  and  Tan  C.  Griflbi,  both 
of  Seattle  for  respradent. 

MITCHEaX»  J.  Upon  the  trial  of  this 
ease,  wherein  each  party  sought  a  divorce, 
judgment  was  entered  for  the  defendant.  It 
gave  their  child,  8  years  of  age,  into  the  cus- 
tody of  the  defendant.  It  awarded  to  her 
all  of  the  property  in  which  he  had  any  in- 
terest, consisting  of  a  residence  worth  about 
$5,000  and  household  furniture  worth  about 
$1,000.  It  provided  he  should  pay  $60  per 
month  for  the  support  of  her  and  the  child 
until  the  further  order  of  the  court.  An  ad- 
ditional amount  was  allowed  to  finish  pay- 
ing $200  on  behalf  of  her  attorney's  fees,  and 
he  was  further  required  to  pay  all  outstand- 
ing oommunlty  debts,  the  amount  of  which 
was  not  definitely  ascertained,  but  was  clear- 
ly of  a  substantial  flwn.  From  the  judgment 
he  has  appealed. 

The  home  property  was  in  process  of  being 
accumulated  by  him  at  the  date  of  the  mar- 
riage, 1906.  It  Is  arranged  so  as  to  readily  ac- 
commodate more  than  one  family,  and  a  por- 
tion of  It  has  been  let  so  as  to  produce  regu- 
larly a  monthly  Income  of  $35.  It  is  unin- 
cumbered. She  has  no  other  means;  he  has 
nothing  left  He  has  a  position  at  a  moder- 
ate salary;  she  has  earning  capacity,  hav- 
ing been  employed  In  mercantile  and  restau- 
rant pursuits  prior  to  and  for  a  short  time 
after  marriage.  The  grounds  of  the  divorce 
were  personal  indlgnitiee  rendering  life  bur- 
densome. A  careful  examination  of  the  evi- 
dence satisfies  us  that  the  faulta  which  led 
to  the  divorce  were  not  all  hia,  by  any  means. 
The  triAl  «ourt  so  found. 


PARKEK.  C.  J.,  and  FULLERTON,  TOI#- 
MAN,  and  BRIDGES,  JJ.,  concur. 


(24  Arts.  166) 

MeCLINTOCK  v.  CITY  OF  PHIENIX. 
(Ne.  2057.) 

(Sapreme  Court  of  Arizona.   June  9,  1922.) 

1.  Mnalclpal  oorporatleas  ^»223— Cl^  eharter 
held  aot  to  aathorize  purchase  of  alte  for 
•tate  armory. 

The  charter  of  the  dty  of  Phoenix,  adopted 
under  Const,  art.  13,  which  authorized  it  to 
exerdse  all  powers  previously  possessed  or 
exerrised  by  the  city  council,  and  to  acquire 
and  hold  real,  personal,  or  mixed  property, 
thereby  giving  it  the  power  granted  to  <nties 
by  Laws  1881.  No.  58,  arL  13,  S  1.  snbd.  1,  to 
erect,  porchaae,  or  hire  necessary  baildings 
for  the  use  of  the  corporation,  did  not  author- 
ize the  purchase  of  a  site  and  erection  of  a 
banding  for  an  armory  for  the  use  of  the  Na- 
tional Guard,  the  title  to  which  was  to  be  tak- 
en In  the  name  of  the  state. 

2.  Municipal  oorperatloRs  «=>57— Canaot  ex- 
ercise powers  not  given  by  charter. 

Monidpal  corporations  are  creatures  of 
state  and  poasess  only  such  powers  as  the 
state  confers  upon  them,  subject  to  addition 
or  (fiminution  at  the  state's  discretion. 

3.  Statutes  «=>5— Call  of  •pedal  session  to 
consider  changes  in  governmeatal  machinery 
does  not  aHtherIzo  validation  of  mnnloipal 
hands. 

A  suhjeet  for  the  consideration  of  the  Leg- 
islature, atated  by  the  Governor  in  his  call  for 
special  session  as  required  liy  Const,  art,  4.  | 
8,  Bubd.  2,  to  consider  governmental  machinery 
with  a  view  to  more  closely  co-ordinating,  or 
abolishing  certain  agencies  and  activities,  did 
not  comprehend  or  relate  to  the  power  of  a 
city  to  issue  or  sell  bonds  for  any  purpose 
whatever. 

4.  Statutes  ^=35— Call  ef  speoial  session  to 
consider  amendments  to  publio  Improvements 
aot  does  not  authorize  validating  munioipal 
bonds. 

A  statement  in  the  Govemor'a  call  that 
the  special  session  waa  to  consider  and  enact 
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amendments  to  the  ImproTement  Act  of  1912, 
with  the  object  of  restorinc  competitiTe  bid- 
dins  and  eliminating  "uy  lepd  donbt  or  ques- 
tioo  aa  to  the  validity  of  bonds  issued  there- 
under, did  Dot  include  yalidation  of  proceedinES 
of  the  city  of  Phoenix  in  voting  bonds  for  the 
acquisition  of  an  armory  for  the  National 
Guard,  aa  was  attempted  by  the  Fifth  Leg., 
Bp.  Sess.,  Senate  BQI  No.  67. 

5.  Statutes  <8=>5— Prohlbitioa  agalast  aaaot- 
meat  of  statutes  aot  indiM  la  call  for  »pe> 
oial  sessloa  Is  mandatory. 

The  provision  of  Const,  art  4,  {  8,  Bubd. 
2,  that  no  law  shall  be  considered  at  a  special 
session,  except  sncb  as  relate  to  the  subject 
mentioned  in  the  call  by  the  Oovemor,  is  man- 
datory and  cannot  be  ^aregarded  by  the  Leg- 
islatore. 

Appeal  ttom  Superior  Court,  Maricopa 
County;   R.  O.  Stanford,  Judge. 

Action  by  James  H.  McCllntoek  against 
the  City  of  Phoenix  to  restrain  the  dty  from 
issuing  and  selling  its  negotiable  coupon 
bonds  to  aid  In  purchasing  a  site  and  build- 
ing for  the  National  Guard  of  the  State. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Henry  W.  Miller,  of  Phoenix,  for  appellant 
B.  W.  Kramer,  City  Atty.,  of  Fbcenix,  for 
appellee. 

PER  CURIAM.  This  Is  what  may  be  term- 
ed a  "friendly  suit"  brought  to  test  the  pow- 
er of  the  city  of  Phcenlx  to  Issue  and  sell  Its 
negotiable  coupon  bonds  to  aid  in  purchas- 
ing a  site  and  building  tbereon,  to  be  located 
In  said  city,  the  title  to  be  taken  In  the 
name  of  the  state,  and  to  be  used  and  pos- 
sessed by  the  state  as  an  armory  for  the  Na- 
tional Guard ;  the  city  to  have  no  right  or 
title  or  interest  in  the  premises  or  in  the 
use  or  possession  thereof. 

At  a  regular  election  In  May,  1921,  held 
In  the  city,  the  city  was  authorized  to  issue 
bonds  for  said  purpose  in  the  sum  of  $70,- 
000,  and  it  Is  proceeding  to  zeroise  such  au- 
thority, by  issuing  and  selling  said  bonds, 
and  will  do  so  unless  restrained. 

The  plaintiff  asserts  in  his  complaint: 

■^at  the  said  bond  issue  is  nnlawful  and 
void  for  the  reason  that  it  is  prohibited  by 
the  provisions  of  sections  1  and  7,  art.  IX,  of 
the  Constitution  of  the  State,  and  for  the  rea- 
son that  the  said  armory  Is  a  state  institution 
and  is  not  a  public  improvement  of  the  defend- 
ant, and  for  the  further  reason  tliat  the  said 
defendant  was  without  authority  to  issue  said 
bonds  for  the  aforesaid  purpose,  and  that  Sen- 
ate BUI  No.  67  of  tb«  First  Special  Session  of 
the  Fifth  Legislature  Is  invalid  for  the  reason 
that  such  legislation  was  not  within  the  call  of 
the  Governor  of  the  State  of  Arizona  pursu- 
ant to  which  the  First  Special  Session  of  the 
Fifth  Legislature  was  caUed  and  for  the  rea- 
son that  it  attempts  to  amend  the  charter  of 
the  ci^  of  Phffinix.'* 


An  Injunction  was  asked  for,  restralnint 
Ihe  defendant,  its  officers,  agents,  and  em- 
ployees, from  selling  said  bonds.  The  de- 
fendant demurred  to  the  complatn£  for  want 
of  sufficient  facts.  From  an  order  sustaining 
the  demurrer  and  a  judgment  denying  any 
relief,  the  plaintiff  appeals  and  assigns  four 
errors,  only  two  of  wbidi  we  need  cmstder. 
These  are: 

"(1)  That  the  charter  of  the  dty  of  Phoenix 
does  not  authorise  the  dty  to  invest  ita  fnnds 
in  the  purchase  of  property  the  title  whereof 
does  not  and  is  not  intended  to  vest  in  the  dty. 

"(2)  That  Senate  Bill  No.  S7  of  the  First 
Spedal  Sesrion  of  the  Fifth  Legislature  of 
the  State  is  invalid  for  the  reason  that  it  is 
not  within  the  spedfications  in  the  governor's 
call  of  such  special  session.   *   *   * " 

We  will  consider  these  two  assignments  In 
the  order  given. 

II]  The  city  of  Phcenix  was  flrst  Incorpo- 
rated by  a  special  act  of  the  territorial  Legis- 
lature in  1881,  found  at  page  105  of  the  Laws 
of  1881.  In  article  13,  subd.  1,  |  1,  thereof, 
the  common  council  of  the  dty  was  given 
power  "to  erect  purchase  or  hire  necessary 
buildings  for  the  use  of  the  corporation."  In 
1913  the  dty,  acting  under  the  authority  of 
article  13  of  the  State  Constitution,  adopted 
a  new  charter  which  became  Its  organic  law 
and  superseded  the  charter  theretofore  exist- 
ing, as  well  as  all  amendments  thereto.  By 
the  terms  of  section  1,  c.  2,  of  the  new  char- 
ter. It  la  provided,  among  other  things: 

"(a)  That  the  dty  of  Phcenix  shaU  •  ♦  • 
exercise  and  enjoy  •  •  '  all  •  •  •  pow- 
ers *  belonging  to,  possessed  or  exer- 
cised by  the  municipal  corporation  known  aa 
the  common  coondl  of  the  latj  of  Phoenix." 

And— 

"(c)  It  may  •  •  ♦  acquire  and  hold  real, 
personal  or  mixed  property  for  the  purposes 
for  whldi  it  is  incorporated.   •   •   •  " 

Section  2  of  the  new  charter  particularizes 
the  purposes  for  whldi  the  city  may  acquire 
pn^iertyas:  (lO  For  libraries,  reading  rooms, 
art  galleries,  etc.;  (b)  for  waterworks,  gna- 
works,  electric  light  plant,  etc.^  (c)  for  tele- 
phone and  tdegrapbic  ^stems,  etc. ;  and  (e) 
for  any  public  uttUty,  etc. 

[2]  We  <sumot  And  In  the  general  laws, 
ooncemlng  cities  and  towns,  any  extension 
of  powers,  beyond  those  above  set  forth.  If. 
tlien,  neither  the  original  act  of  incorpora- 
tion nor  the  presoit  charter  of  the  dty  em- 
powers It  to  Issue  and  sell  its  bonds  to  pnr^ 
chase,  or  build  an  armory  for  tlie  National 
Guard  of  the  state,  and  no  such  power  is 
found  In  the  general  law  affecUi^  munidpal 
corporations,  what  the  dty  undertook  to  do 
by  ordinance,  not  being  for  a  corporate  use 
or  purpose.  Is  without  any  legal  sanction. 

"Being  a  creature  of  the  state  and  continuing 
its  existence  nnder  the  sovereign  will  and 
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pleasnre,  a  mnnldpal  corporation  possesBOB 
such  powers  and  >aeh  only  aB  the  state  confers 
apon  it,  subject  to  addition  or  diminntion  at 
its  sopreme  dscretion."   28  Cjc  268. 

In  Von  Schmidt  t.  Widber.  105  Gal.  161, 
38  Pac.  682,  tha  power  ot  the  dty  oC  San 
FrandBCo  to  inirchaae  a  piece  ot  land  for 
a  smallpox  site  was  InvolTed.  Tbe  oourt, 
after  qnotlng  at  considerable  extent  from  Mr. 
Billon's  work  on  Municipal  Oorporations, 
aald: 

"As  the  power  of  raisins  money  by  taxation 
is  conferred  for  the  purpose  of  defraying  the 
public  expenditures,  and  is  to  be  exerdaed 
only  for  the  pQrpose  of  meetii^c  an<di  axpendi- 
tnres,  the  limitation  npon  this  power  is  effect- 
ed I>y  limiting  the  objects  for  which  the  moneys 
may  he  expended.  This  power  of  taxation  is 
one  of  tbe  highest  attribates  of  eorereignty, 
and,  as  a  manicipality  seeking  to  exercise  tt 
mnst  find  express  authority  from  tbe  Iics^pla- 
tare,  so  its  power  to  disburse  the  public  mon- 
eys, being  correlative  to  tbe  power  of  taxation, 
most  equally  fii^  expresa  anthoril?  for  its  ex- 
ercise. The  purchase  of  rsal  estate,  by  itself 
considered,  ia  not  tbe  exercise  of  any  govem- 
mental  function,  and  such  purchase  by  a  mu- 
sicipality  can  be  sustained  only  by  the  prodnc- 
tiot)  of  an  express  authority  from  tbe  Legisla- 
ture therefor,  or  upon  its  being  shown  that  it 
is  necessarily  incidental  to  tbe  ezeVcise  of  some 
express  function  of  government  with  which  the 
mmiidpallty  ia  charged" 

It  is  clear  the  prt^wsed  bond  Issue  Is  not 
for  any  purpose  of  the  city  nor  in  aid  of  any 
municipal  function,  and  since  at  tbe  time  tt 
Toted  til  favOT  of  the  bond  issue  and  directed 
the  sale  of  the  bonds,  the  state  had  not  em- 
powered the  dty  to  do  so,  it  acted  wlthont 
authority  of  law. 

It  only  remains  to  be  seen  tf  the  defect  of 
power  in  Uie  city  was  cured  by  Che  validat- 
ing act  of  the  First  Special  Session  of  the 
Fifth  L^tslature  Introduced  as  Senate  BiU 
No.  57,  and  to  be  published  as  chapter  13  of 
the  Laws  of  tbe  Special  Session.  This  spe- 
cial, or  extraordinary,  sesadon  of  the  Legis- 


ed  in  tbe  call  are  so  foreign  to  the  validating 
le^slatlon  In  question  that  we  pass  than 
with  tbe  statement  that  by  no  possible  con- 
structloD  could  tbey  be  held  to  cover  Oie  mat- 
ter.   Tbe  other  two  are  as  follows: 

"(6)  To  consider  governmental  machinery, 
atate,  county  and  municipal,  with  a  view  to 
more  dosely  coordinating,  or  abolishing  cer- 
tain agendes  and  activities,  and  revising  ex- 
penditures in  connection  therewith." 

"(7)  To  conaider  and  enact  amendments  to 
the  improvement  act  of  1912  and  acts  amenda- 
tory or  supplementary  thereto  with  the  ob- 
I  ject  of  restoring  competitive  bidding  and  elim- 
inating sny  legal  doubt  or  question  as  to  the 
validity  of  bonidB  issued  thereunder." 

it}  It  ta  apparmt  that  the  subject  num- 
bered B  had  in  view  some  changes  in  tbe 
officers,  commissions,  or  agents  charged  with 
the  duties  of  carrying  on  the  state,  county,  or 
city  government  and  the  expenses  In  connec- 
tion therewith,  and  that  these  in  no  way  com- 
prehend or  relate  to  the  iMwer  of  the  state 
or  county  or  city  to  issue  or  sell  bonds  for 
any  purpose  whatever.  , 

[4]  Subject  7  refei-s  to  the  public  improve- 
ment act  (Laws  1912,  c.  55)  or  the  law  au- 
thorizing cities  and  towns  to  improve  their 
streets  by  special  asecssments,  and  to  issue 
bonds  in  payment  thereof  when  the  proper- 
ty owner  so  desires,  and  was  included  In  the 
Governor's  call  that  legislation  concerning 
such  public  Improvements  might  be  enacted 
and  improvement  tKinds  theretofore  issued 
thereunder  validated  if  the  Legislature  so 
pleased.  The  subject-matter  therein  is  en- 
tirely unrelated  to  the  validation  of  the  pro- 
ceedings of  the  defendant  city  In  viating  the 
bonds  !b  question  or  the  ordinance  passed  by 
the  city  directing  tbe  issuance  and  sale  of 
said  bonds. 

[S]  The  provision  of  our  Constitution  re- 
quiring the  Governor  in  his  call  of  a  special 
session  to  set  forth  the  subjects  of  legisla- 
tion, and  prohibiting  the  Legislature  from 
enacting  any  law  not  comprehended  in  the 


lature  was  convened  upon  the  caU  of  the  .       ^^j.  related  to  the  subjects  named  therein. 


Govmhot  in  the  exercise  of  his  constitution- 
al right  as  expressed  in  section  3  of  subdivi- 
sion %  art  4.  which  reads,  In  part,  as  fol- 
lows: 

"The  Governor  may  call  a  special  session, 
whenever  in  bis  judgment  It  is  advisable.  In 
calling  such  special  session,  tbe  Governor  shall 
specif  the  Bubjects  to  be  considered  at  aucfa 
session,  and  at  such  Bession  no  law  shall  be 
enacted  except  sadi  as  rdate  to  the  subjects 
mentioned  in  such  calL" 

The  Governor  In  hla  call  specified  ten  sub- 
jects to  be  considered  by  the  special  session, 
and  none  of  the  specifications  referred  to  the 
power  of  municipalities  of  the  state  to  Issue 
bonds  and  Invest  the  proceeds  thereof  in 
property  owned  by  the  state,  nor  do  they  or 
any  of  them  in  the  slightest  degree  relate  to 
m(A  subject  EUght  of  the  subjects  mention- 


Is  mandatory  (section  32,  art  2)  25  R.  C.  L. 
806,  $  56.  It  is  a  limitation  on  tbe  power  of 
the  Legislature  that  must  be  observed.  Wells 
V.  Missouri  Pacific  R.  Co.,  110  Mo.  286,  IS  8. 
W.  530,  15  L.  R.  A.  847.  It  was  put  into  the 
Constitution  by  the  people  themselves,  and 
to  allow  the  Legislature  to  disregard  it,  and 
enact  laws  generally,  as  may  be  done  at  a 
regular  session,  would  permit  the  exercise  of 
a  power  by  that  body  expressly  withheld 
from  it  by  the  organic  law  of  the  state.  We 
are  constrained  to  bold  that  tbe  legislative 
attempt  to  validate  the  city's  bonds  was  in- 
eflfective  because  It  Is  legislation  foreign  to 
any  subject  specified  In  the  Governor's  call. 

The  judgment  of  tbe  lower  court  Is  revers- 
ed, and  the  cause  remanded,  with  directions 
that  the  restraining  order  as  prayed  for  be 
granted. 
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!■  ra  AUXILIARY  EASTERN  CANAL  IRR. 
DIST. 

JOHNSON  V.  CHANDLER  St  Bl.  (No.  2073.) 
(Supreme  Court  of  AriEODa.   June  14,  10^) 

1.  Waters  and  water  courses  «=>2 1 6— Statutes 
for  organizing  Irrigation  districts  held  consti- 
tutional. 

Laws  2d  Sp.  Sess.  1915,  c.  8,  and  Laws 
1021,  c.  140,  providlns  for  the  organiiatton  of 
Irrigation  districts,  are  constitutional  and  Talfd. 

2.  Constitutional  law  «=963(3)^tatutes  for 
creating  IrrlgntlnB  districts  not  unconstltu- 
tlonal  as  conferring  upon  a  board  ieolslatlve 
powers  Id  the  oreatlon  of  oorporatlons. 

Laws  2d  .Sp.  Sess.  1915,  c.  8,  and  Laws 
1021,  c  140,  providing  for  the  organization  of 
irrigation  districts  and  giring  the  county  board 
of  snperrisors  power  to  hold  elections  con* 
coming  the  organization  of  irrigation  districts, 
are  not  unconstitutional  as  giving  the  board 
legialatlTe  powers  In  the  creation  of  corpora- 
tions. 

8.  Taxatios  «s»5»-StatDtei  orgasIilBg  Irrlga- 
ties  districts  held  not  snoosstitstional  as  per- 
mlttlsg  snlimlted  levy  of  taxes  os  real  estate. 
Laws  2d  Sp.  Sess.  1016,  c.  8,  and  Laws 
1021,  e.  140,  providing  for  organization  of  ir- 
rigation districts  and  for  the  levy  and  coUec- 
tioB  of  tases  for  district  purposes,  are  not 
unconstitutional  as  authorizing  the  levy  of  taxes 
upon  real  estate  without  limitation. 

4.  Taxation  «=»4 1— Statutes  oreating  Irriga- 
tion districts  sot  unconstltutfonal  as  provid- 
ing system  of  taxation  excluding  from  its 
operaitloB  all  personal  property. 

Laws  2d  Sp.  Sess.  lOlS,  c.  8,  and  Lews 
1921,  c.  140,  providing  for  the  organization  of 
irrigation  districts  and  for  the  lev;  of  and  col- 
lection of  taxes  for  district  purposes,  are  not 
invalid  as  provi<Ung  a  system  of  tazatJon  whidi 
excludes  from  its  operation  all  personal  prop- 
er^ within  the  district  contrary  to  Oonst.  art. 
0;  i  1. 

5.  Taxation  «=>40( I)— statute  for  organizing 
Irrigation  dlstriets  not  unconstitutional  as 
authorblsg  a  l«vy  of  taxes  whlsh  Is  Mt  sal- 
fern. 

Laws  2d  Sp.  Sess.  1015^  c  8,  and  Laws 
1021,  c.  140,  providing  for  the  organisation  of 
irrigation  distri^  and  levying  and  collecting 
taxes  for  district  purposes,  are  not  unconstitu- 
tional  as  autiiorizing  the  levy  in  tlie  district  of 
taxes  which  are  not  uniform,  contrary  to  Const. 
art.0,  S  1. 

«.  EnlBsat  donain  •B»l3-8tatstss  for  sr- 
gulzlsi  Irrigation  districts  asd  taxation  by 
district  not  nnoonstltntional  as  authorizing 
apprspriatisn  of  private  property  to  private 
■se. 

Laws  2d  Sp.  Sess.  1015,  c.  8,  and  Laws 
1021,  c.  148,  providing  for  the  organization  of 
lirigatitn  districts  and  for  taxation  for  dis- 
trict purposes  are  not  unconstitotional  as  au- 
thorizing the  appropriation  of  private  property 
without  the  owner's  consent  to  a  private  use. 


7.  Constitutional  law  4=928S-Statntes  for  sr. 
ganlzfag  tnigatlOB  districts  mm*  taxatios  by 
4lstriet  set  ■■esntltatlsBal  as  aBthorizino 
apprsprlBtlsB  of  pr»|Mrty  of  atBresMsBto 
withoBt  ise  prsMss  «f  Iwv. 

Laws  2d  Sp.  Sess.  lOU^  c.  8.  and  Laws 
1921,  a  140,  providing  for  tbe  organisation  of 
irrigation  districts,  and  taxation  by  districts, 
are  not  uacoostituticmal  as  authorizing  the  ap- 
propriation of  the  property  of  nonresidents 
without  due  process  of  law,  contrary  to  (Tonst. 
U.  &  Amend.  14.  S  1- 

8.  Waters  and  water  courses  «=}228— Irriga- 
tion district  held  to  have  power  to  buy  altars 

in  dam. 

Under  Laws  1921,  c.  149,  |  12,  authorizing 
an  irrigation  district  to  sell  its  bonds  to  raise 
money  for  the  purpose  for  which  they  were 
voted,  section  5,  giving  the  board  of  directors 
power  to  purchase  or  acquire  water  rights,  real 
estate,  personal  property,  etc.,  to  use  in  ini- 
gstlon,  and  section  11,  making  it  the  duty  of 
such  a  district  when  organised  to  adopt  some 
general  plan  of  irrigation,  wliere  one  of  the 
purposes  for  which  bonds  were  voted  was  to 
construct  and  install  a  pumping  plant  or  to  ac- 
quire an  interest  in  such  a  plant,  the  board  has 
power  to  purchase  a  power  site  and  water 
rights  to  build  a  dam  in  order  to  carry  out  the 
scheme  of  irrigation. 

Appeal  ftom  Superior  Comtj  Maricopa 
Countr;  R.  C.  Stanford,  Judge. 

In  tbe  matter  of  the  application  of  the 
Auxiliary  Eastern  Canal  Irrigation  District 
for  a  determination  aa  to  the  validity  of  the 
First  Series  of  bonds  of  said  district.  Ac- 
tion by  H.  It.  Chandler  against  Jolui  Johnson. 
From  Judgmeait  that  proceedings  In  the  or- 
ganization of  an  irrigation  district  were 
valid,  defendant  appeals.  Affirmed. 

Fred  Blair  Townsod,  of  PIiondIz,  for  ap- 
pellant. 

Richard  B.  Sloan,  ot  I^iilx,  and  Artlmr 

E.  Price,  of  Chandler,  for  appdlees. 

ROSS,  C.  J.  The  statement  of  the  case,  by 
the  appelant,  and  his  assignments  of  «> 
roF,  are  as  follows: 

"Hiis  is  a  proceeding  brought  by  the  board  of 
directors  of  tbe  Auxiliur  Eastern  Csnal  Irri- 
gation District  under  tbe  provisions  of  section 
28  of  chapter  140,  Laws  of  1921,  to  obtain  a 
judicial  determination  as  to  the  legality  of  the 
organisation  of  the  district  and  the  regularity 
and  legality  of  the  proceedings  of  the  board  of 
directors  of  said  district  providing  for  and  au- 
thorizing tbe  issue  and  sale  of  the  first  serfea 
of  $2,000,000  of  7  per  cent,  bonds  of  said  dis- 
trict. 

"An  snswer  was  filed  to  the  petition  by  John 

Johnson,  appellant  herein,  which  raised  the  is- 
SUA,  as  provided  in  the  said  act,  by  general  de- 
murrer, first,  as  to  the  constitutionality  of  the 
act  Itnown  as  chapter  8,  Laws  of  1915,  under 
which  the  district  was  organized,  and  of  tbe 
act  approved  March  10,  1021,  under  which 
the  proceedings  for  the  issue  of  said  bonds  were 
had;  and,  second,  as  to  the  regulari^  sf  the 
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proce^dlnyB  relatlDg  to  the  fssae  of  said  bonds. 

"The  respondent  also  raised,  by  way  of  an- 
nrer.  an  issue  as  to  the  authority  of  the  board 
of  directors  of  the  district  to  enter  into  a 
contract  with  the  Salt  River  Valley  Water 
Daers'  Asmeiatlon  under  which  certain  of  the 
proceed*  of  the  sale  of  aaid  bonds  Is  proposed 
to  be  tued  in  the  acquisition  of  certain  power 
rights. 

"The  petition  set  forth  in  extenso  the  rarioas 
proceedhigs  leading  to  the  organization  of  the 
district  and  to  the  proceedings  leading  to  the 
issue  of  said  bonds  by  the  district.  The  plead- 
ing of  John  Johnson  also  set  forth  the  facts  re- 
lating to  the  proposed  contract  with  the  Salt 
River  Valley  Water  Users'  Association.  The 
facts  so  set  forth  were  admitted  by  the  peti- 
tioners in  a  reply  made  to  the  answer  filed  by 
respondent. 

"The  conrt  heard  the  case  upon  the  agree- 
ment and  stipulation  of  counsel  that  the  facts  aa 
contained  in  the  petition  and  in  the  answer  of 
John  Johnson  were  true  and  correct  and  upon 
certain  documentary  evidence  as  to  the  powers 
of  the  Salt  River  Valley  Water  Users'  Associa- 
tion with  relation  to  the  proposed  contract. 

"The  trial  court  entered  its  judgment  based 
spon  findings  of  fact  and  conclusions  of  law. 

"First,  sustaining  the  constitutionality  of 
the  acts  above  mentioned; 

"Second,  affirming  and  approving  the  proceed- 
ings of  the  district  with  respect  to  the  issue 
of  said  txtnds  and  confirming  and  approving  the 
legality  of  said  bonds;  and 

"Third,  confirming  the  authority  of  the  dis- 
trict and  of  the  Salt  River  Valley  Water 
tJsers*  Association  to  enter  into  the  contract 
■bore  mentioned. 

"Vrom  this  Judgment  the  respondent  John 
Johnson  has  appeided  to  this  court 

"Asrfgnments  of  Error. 

*1.  The  court  erred  in  holding  that  the  act 
known  as  chapter  8  of  the  Lews  of  1915,  Sec- 
ond Special  Session,  is  constitotional  and  a 
valid  act  of  the  Legislature: 

"First,  because  the  act  attempts  to  create  a 
class  of  public  corporations  not  authorised  by 
the  Constitution  of  the  state. 

"Second,  becBuse  said  act  confers  upon  the 
board  of  supervisors  of  a  county  legislative 
powers  in  the  creation  of  corporations; 

"Third,  because  it  autborizes  the  levy  by 
irrigation  districts  of  taxes  upon  real  estate 
without  limitation; 

"Fourth,  Iwcause  it  violates  the  provisions 
of  section  1  of  article  9  of  the  Constitution  of 
the  state  by  providing  a  system  of  taxation 
which  excludes  from  its  operation  aU  personal 
property  within  the  district; 

"Fifth,  because  it  violates  the  provisions  of 
section  1  of  article  9  of  the  state  Oonstitution 
in  that  the  taxes  authorised  to  be  levied  in  the 
district  are  not  uniform; 

"Sixth,  because  said  act  conflicts  with  the 
Constitution  of  the  United  States  by  authoriZ' 
ing  the  appropriation  of  private  property,  with- 
out the  owner's  consent,  to  a  mere  private 
nee; 

**Serenth,  because  it  conflicts  with  section  1 
of  the  Fourteenth  Amendment  of  the  Oonstitu- 
tion of  the  United  States  by  authorising  the  ap- 
propriation of  the  property  of  nonresidents 
without  due  process  of  law. 


"II.  The  court  erred  in  holding  that  chapter 
149  of  the  Laws  of  1921,  being  the  act  approved 
March  19,  1921,  is  constitutional  and  a  valid 
act  of  the  Legislature  of  the  state  of  Arizona, 
for  the  reasons  enumerated  and  set  forth  In 
the  foregoing  assignment. 

"III.  The  court  erred  in  entering  its  judg- 
ment and  decree  in  that  the  findings  of  the 
court  do  not  sustain  said  judgment: 

"First,  because  the  facts  found  do  not  sustsln 
the  conclusion  of  law  that  the  district  was  duly 
und  regularly  organized; 

"Second,  in  that  they  do  not  sustain  the  con- 
clusion of  law  that  tiie  proceedings  with  re* 
spect  to  the  issuance  of  bonds  were  regular  and 
in  accordance  with  law; 

"Third,  that  the  facts  found  do  not  sustain  the 
conclusion  of  law  that  the  board  of  directors 
of  the  district  has  authority  to  enter  into  the 
proposed  contract  with  the  Salt  River  Valley 
Water  Users'  Association  because  the  contract 
proposed  does  not  contemplate  the  ownership 
by  the  district  of  the  works  for  the  construc- 
tion of  which  the  contribution  is  to  be  made  by 
the  district  under  its  terms." 

There  Is  no  controversy  whatever  about 
the  facts,  or  that  the  proceedings  in  the  or- 
ganization of  Auxiliary  Eastern  Canal  Ir- 
rigation District  and  the  proceedings  con- 
cerning the  proposed  bond  issue  were  entire- 
ly regular  and  In  exact  conformity  with  the 
statute,  the  only  questions  presented  for  our 
consideration  being  questions  Involving  the 
constitutionality  of  chapters  8  and  149  re* 
ferred  to  in  the  statement  of  facts,  as  applied 
to  tbose  facts.  It  may  be  stated  prriimlna* 
rily  that  all  of  the  Pacific  Coast  states,  and 
two  states  of  the  middle  west  (Nebraska  and 
Kansas),  have  enacted  laws  providing  for  the 
organization  of  irrigation  districts  for  the 
purpose  of  reclaiming  their  arid  lands.  The 
pioneer  in  such  legislation  was  California, 
when  in  18ST  It  enacted  what  is  known  as 
the  Wright  Irrigation  Law.  Other  states 
adopting  similar  laws  are  Idaho,  Oregon, 
Utah,  Colorado,  Nevada,  Washington,  Mon- 
tana, Kansas,  and  Nebraska.  The  enact- 
ments by  the  Legislature  of  Arizona,  In  1915 
and  in  1921,  as  we  understand,  are  in  all 
essential  features  like  the  Wright  Law  as 
amended  from  time  to  time,  and  the  laws  of 
the  other  named  states.  In  fact.  It  is  certain 
SDCh  laws  were  used  as  a  guide  in  the  draft- 
ing of  ours.  We  are  fortunate  In  that  re- 
spect, as  the  Wri^t  Law  and  Ita  prototypes 
have  many  times  been  before  the  highest 
courts  of  the  states  adopting  it,  and  once  be- 
fore the  Supreme  Conrt  of  the  United  States, 
and  in  aU  of  tlieee  courts  tbe  law  has  bem 
upheld  as  constitutional.  We  are  cited  to  no 
case,  and  in  our  research  we  have  found 
ncme^  taking  a  contrary  view,  except  the  case 
of  Bradley  t.  Fallbrook  Irr.  Dist  (a  O.)  68 
Fed.  948,  whl^  later,  npmi  appml  to  the 
Suprone  Court  of  the  United  States,  was 
reversed  in  1«4  U.  S.  112,  17  Sup.  Gt  66,  41 
L.  Ed.  369.  So  that  it  may  be  truthfully 
■aid  that  tbe  courts,  national  and  states 
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where  the  Wright  Irrigation  Law,  and  oth- 
ers of  a  sitntlar  character,  have  been  brought 
Into  review,  have  all  been  in  accord  In  up- 
holding the  power  of  the  Legislature  to  enact 
such  laws.  We  will  not  undertake  to  discuss 
each  of  the  assignments  separately  and  Indl- 
cate  our  rulings  thereon,  but  suffice  It  to  say 
that  all  of  the  objections  raised  herein,  by 
the  appellant,  have  many  times  been  present- 
ed and  passed  upon  by  the  courts  of  the 
states  having  the  Wright  Act,  or  acts  similar 
thereto,  and  we  shall  content  ourselves  by 
stating  In  the  language  of  Kinney  on  Irriga- 
tion and  Water  Rights,  vol,  3,  S  1406,  the 
objections  made  to  the  act  and  the  rulings  of 
the  courts  thereon: 

"It  was  therefore  contended  that  the  stat- 
ute, in  violation  of  the  Constitution  of  the 
United  States  and  of  the  state,  attempted  to  au- 
tborlEe  the  assessment  and  the  taking  of  pri- 
vate property  for  a  private  use,  and  that  a 
distriot  formed  under  the  act  was  a  private  and 
not  a  public  corporation.  It  bas  been  re- 
peatedly held  by  the  courts  that  thiB  contention 
was  not  well  taken,  and  that:  The  forma- 
tion of  one  of  these  districts  amounts 
to  the  creation  of  a  public  corporation,  and 
their  officers  are  public  officers.'  It  is  tiiere- 
fore  held  by  the  courts  that  an  irrigation  dis- 
trict formed  under  these  laws  Is  a  public  cor- 
poration, and  its  object  is  the  promotion  of  the 
general  welfare,  and  the  asseBsment  of  the 
property  under  the  provisions  of  the  law  Is  not 
the  'taking'  of  property  for  a  private,  but  for  a 
public,  use.  It  therefore  also  follows  that  prop- 
erty may  be  taken  by  a  district  by  virtue  of  the 
power  (rf  eminent  domain.  It  tat  also  held  that 
the  fact  that  the  use  of  the  water  under  the 
law  is  limited  to  the  landowner,  and  Is  not 
^ven  to  every  resident  of  the  district,  does  not 
prevent  the  use  being  public;  but  that  land 
which  can  be  benefidally  used  without  irriga- 
tion may  be  so  much  improved  by  the  use  of  it 
upon  other  lands  in  the  district,  that  such  land 
may  be  properly  within  a  district,  and  assess- 
ed for  its  benefit  as  a  public  improvement,  and 
•uch  use  of  the  water  is  a  public  use. 

"It  was  also  contended  that  the  law  was  un- 
constitutional because  it  authorized  the  taking 
of  private  property  without  due  process  of  law. 
There  were  a  number  of  phases  of  this  branch 
of  the  question  presented  In  the  various  cases, 
but  the  courts  invariably  held  against  them  all, 
and  held  the  law  to  be  constitutional.  It  be- 
ing held  that,  whenever  a  state  law  imposes  a 
tax,  assessment,  servitude,  or  other  burden  up- 
on property  for  a  public  use,  either  of  the 
whole  of  the  state  or  a  limited  portion  thereof, 
and  such  law  provides  a  mode  of  confirming  or 
contesting  such  charge  in  the  ordinary  courts 
of  justice,  with  due  notice  to  the  owner,  the 
judgment  in  such  proceedings  does  not  deprive 
the  owner  of  bis  property  without  due  process 
of  lew.  The  adoption  of  a  method  of  assess- 
ment according  to  the  value  of  all  the  real  prop- 
erty within  a  district,  or  an  ad  valorem  method, 
for  the  expenses  of  the  improvements  of  the 
district,  is  not  the  taking  of  property  without 
due  process  of  law.  Again,  these  district  laws 
are  not  unconstitutional  on  the  ground  that  the 
power  thereby  conferred  upon  districts  to  levy 
taxes  is  without  limitation.    And,  again,  the 


fact  that  the  statute  makes  no  provision  for 
notice  to  the  landowner  that  on  a  particular 
day  the  board  of  directors  will  BBsess  benefits 
to  the  lands  within  the  district  will  not  render 
such  statute  unconstitutional,  upon  the  ground 
of  taking  property  without  due  process  of  law, 
where  the  statute  does  provide  for  notice  to  be 
given  of  the  proceedings  to  organize  such  dis- 
trict, and  notice  for  the  bearing  for  the  con- 
firmation of  the  organization  and  the  proceed- 
ings of  such  district,  at  whidi  hearing  the  court 
is  required  to  examine  all  proceedings  for  the 
organization  of  such  district  induding  the  as- 
sessment of  benefits. 

"That  the  law  was  unconstitutional  was  also 
urged,  upon  the  ground  that  it  was  a  delegation 
to  others  of  the  legislative  power  to  create  a 
public  corporation.  But,  as  said  in  the  Fall- 
brook  Case:  *We  do  not  think  that  there  is 
any  validity  to  the  argument  The  Legislature 
delegates  no  power.  It  enacts  conditions  upon 
the  performance  of  which  the  corporation  shall 
be  regarded  as  organized  with  the  powers  men- 
tioned and  described  In  the  act.'  ** 

The  cases  dted  by  the  learned  author  sus- 
taining the  propositions  of  law  set  forth  are. 
among  others:  In  re  Hadera  Irr.  Dlst.,  92 
Cal.  298,  28  Pat  272,  14  Ix  R.  A.  755,  27 
Am.  St  Rep.  106 ;  Lincoln  &  Dawson  County 
Irr.  Dist.  v.  McNeal,  60  Neb.  613,  83  N.  W. 
847 :  Board  of  Directors  v.  Gfdllns,  46  Neb. 
411,  64  N.  W.  1086;  Fallbrook  Irr.  DlsL  t. 
Bradl^,  supra ;  Imperial  Water  Co.  No.  1  r. 
the  Board  of  Snpervlsors,  162  Oal.  14.  120 
Pac.  780;  O'Neill  v.  Tdlowstone  Irr.  DlsL. 
44  Mont.  492, 121  Pac.  283;  People  v.  Cardiff 
Irr.  Dlst  (Cal.  App.)  197  pac  334;  Turlock 
Irr.  Dist  v.  Williams,  76  Cal.  360,  18  Pac. 
379 ;  AndersOTi  v.  Grand  Valley  Irr.  Dlst,  36 
Colo.  525,  85  Pac  313 ;  KInkade  v.  Wltherop, 
29  Wash.  10.  69  Pac  399 ;  Knowles  v.  New 
Sweden  Irr.  Dlst.,  16  Idaho,  217,  101  Pac  81 ; 
Lnndberg  v.  Green  River  Irr.  Dlst.  (Utah) 
119  pac  1039;  Herrett  v.  Warmsprlngs  Irr. 
Dlst,  86  Or.  343,  168  Pac.  609.  In  the  case 
of  Board  of  Directors  v.  Collins,  supra,  prac- 
tically the  same  objections  were  made  to  the 
Nebraska  law  as  are  made  by  the  appellant 
here,  and  the  court  there  summarized  Its  rul- 
ings in  the  following  language: 

"The  conclusions  we  reach  from  an  examina- 
tion of  the  foregoing  authorities  are.  First, 
that  the  term  'due  process  of  law*  relates  pri- 
marily to  the  remedy  or  means  of  redress  where 
property  rights  are  invaded  rather  than  to  mat- 
ters of  substantive  law,  and  that  the  provision 
of  our  statute  for  a  hearings  upon  notice,  of  all 
qnestionB  pertaining  to  the  orgsaixation  of  ir- 
x^tion  districts  and  the  imposition  by  them 
of  taxes  and  aaaessments  fuUy  satisfies  the  re- 
quirements of  the  state  and  federal  Constitu- 
tion; second,  the  end  and  purpose  of  said  act  is, 
in  a  constitutional  sense,  public,  and,  .therefore, 
resting  in  the  wisdom  and  discretion  of  the 
Legislature.  The  reasoning  based  upon  the  de- 
rision in  Bradley  Irrigation  Dlst.  (88  Fed. 
948)  must  accordingly  be  rejected. 

"The  objection  to  said  act  on  the  ground  that 
It  authorizes  the  creation  by  county  hoards  of 
municipal  corporations  In  riolation  of  sectioa 
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1  of  article  8  of  the  Conatitatlon,  Is  (ally  met 
\>j  the  California  casea  cited  holding  that  irri- 
gation diatricts  are  public  and  not,  strictlr 
apeakbif ,  municipal  eorporatioDs,  and  that  their 
officera  are  agents  of  Uie  state. 

"To  the  proposition  that  the  authority  con- 
ferred npon  Irrigation  districts  to  levy  taxes, 
without  limitation  upon  the  property  within 
their  boundaries,  is  an  iQTasion  of  the  provisions 
of  the  state  Constitution,  it  may  be  answered: 
First— that  the  power  of  taxation  is  an  attribute 
of  sovereignty,  having  its  source  in  the  necessi- 
ties  of  organized  society.  That  power  has,  by 
the  people,  been  committed  to  the  discretion  of 
the  Lei^fllatnre.  and  the  limits  within  which  it 
may  be  exerdsed  depend,  in  the  abaenee  of  ez- 
presd  limitation  upon  Buch  power,  upon  the 
exigencies  of  the  public,  and  for  an  abuse  of 
the  trost  thus  imposed  the  remedy  is  an  appeal 
to  the  people  themselves  in  the  manner  or- 
dained by  the  Constitution.  Second — the  power 
of  taxation  so  conferred  is  not,  as  counsel  as- 
sume, unlimited,  but  is  restricted  to  revenue 
sufficient  to  meet  the  obligations  voluntarily 
assumed  by  the  taxpayers  tbemaelvea.  Q^ird-- 
although  ample  provision  is  made  for  resiaUng 
the  Issuance  of  bonds,  by  taxpayers  and  others 
iutereated,  the  record  contains  no  suggestion  of 
an  abase  in  this  instance  of  the  taxing  power; 
nor  does  said  act  conflict  with  section  1  of  arti- 
cle 9  [our  section  1,  article  8]  of  the  Constitu- 
tion, requiring  taxation  to  be  equal  and  uniform. 
That  provision  relates  to  the  revenue  required 
for  the  general  purpose  of  government,  state 
and  mnnicipal,  and  has  no  application  to  tazea 
or  assessments  levied  for  lociU  improvements." 

[1-7]  We  are  satisQed  that  the  objections 
to  chapter  8,  Lews  of  1915,  and  chapter  149, 
I^ws  of  1921,  are  wIttMut  merit,  and  that 
the  proceedings  in  the  organization  of  Aux- 
iliary Eastern  Canal  Irrigation  District, 
from  and  indudlng  the  petition  for  the  or- 
ganization thereof,  and  all  other  proceedings 
affecting  the  legality  and  validity  ot  the  pro- 
posed bond  issue,  were  legal  and  valid  and 
should  be  approved  and  affirmed. 

[I]  Appellant's  last  assignment  of  error 
questions  the  validity  of  a  proposed  contract 
between  the  Anxillary  Eastern  Canal  Irriga- 
tion District  and  the  Salt  Blver  Valley  Wa- 
ter Users'  Association,  wherein  and  where- 
by the  district  Is  to  acquire,  by  purchase  and 
lease,  from  the  Salt  River  Valley  Water 
Users'  Association,  at  a  cost  estimated  at 
abODt  $600,000,  certain  rights  or  easements, 
fn  a  dam  proposed  to  be  built  by  the  latter 
company  at  Mormon  Flats  on  Salt  river  for 
the  purpose  of  storing,  for  the  district,  flood 
and  surplus  waters,  and  a  hydroelectric  plant 
tn  connection  therewith,  and  in  existing 
canals  to  be  enlarged  and  Improved  by  the 
district  for  carrying  purposes,  and  for  the 
Installation  of  pumping  plants  for  irrigation 
purposes.  Section  12  of  diapter  149  author- 
Ises  an  irrigatlwi  district  organized  under 
the  laws  of  the  state  to  sell  Its  bonds  from 
time  to  time  to  raise  money  for  the  purposes 
for  wbldi  they  are  voted.  One  of  the  pur- 
poses foe  wbldi  the  series     bonds  in  ques- 


tion were  voted,  according  to  Qit  court's 
finding,  was — 

"The  constmetion  and  installation  of  a  pump- 
ing plant  on  the  Salt  river,  or  elsewhere,  or  the 
acquisition  of  an  interest  in  any  ancA  plant  by 
which  power  for  the  operation  of  pumping 
plants  and  the  furnishing  of  power  for  domes- 
tic purposes  may  be  secured  for  the  benefit  of 
the  lands  included  within  the  district" 

Section  S5  of  chapter  1^  provides  that^ 

The  hoard  of  directors  of  an  Irrigation  dis- 
trict shall  possess  the  power  "to  purchase  or 
acquire,  water  rights,  acquire  or  lease  real  es- 
tate and  personal  proper^,  when  necessary  for 

its  purposes,  •  •  •  to  construct,  acquire, 
purchase,  any  and  all  canals,  ditches,  reservoirs, 
L'eservoir  sites,  water,  water  rights,  rights  of 
way,  or  other  property  by  it  deemed  necessary 
for  the  use  of  the  district,  and  power  to  ac- 
quire the  right  to  enlarge  any  ditch,  canal  or 
reservoir,  already  constructed  or  partially  con- 
structed; also  power  to  provide  for  the  con- 
struction, operation,  leasing  and  control  •  •  • 
and  lease  of  electrical  energy.  •  •  • 

Section  11  of  said  act  malces  it  the  duty  of 
an  irrigation  district  when  organized,  to 
adopt  some  general  plan  for  the  purpose  of 
procuring  necessary  irrigation  water,  water 
and  water  rights,  developing  electrical  ener- 
gy, and  acquiring  the  necessary  property  in 
connection  therewith,  and  otherwise  carrying 
out  the  provisions  of  the  act  The  board  of 
directors  of  the  district,  In  pursuance  of  the 
authority  given,  and  the  duty  imposed  by  sec- 
tion 11,  did  adopt  a  general  plan  which  pro- 
vided for  a  large  pumping  plant,  sufficient 
to  divert  at  least  350  second  feet  of  water 
from  one  of  the  main  canals  of  the  Salt 
River  Valley  Water  Users'  AssodatloD  into 
the  distributing  system  of  the  district  under 
and  by  virtue  of  the  contract  heretofore  re- 
ferred to  between  it  and  the  Salt  River  Val- 
ley Water  Users'  Association,  and  also  the 
constmetion  and  installation  of  power  plants 
for  the  purpose  of  furnishing  power  for  the 
operation  of  said  pumping  plant,  and  also 
provided  for  the  furnishing  of  power  to  land- 
owners within  the  district  for  pumping  and 
domestic  purposes,  and  also  the  construction 
of  substations  and  transmission  lines  and  the 
installation  of  motors  for  the  operation  of 
pumps  for  the  purpose  of  developing  the  un- 
der-ground waters  within  the  district 

From  the  findings  of  fact  it  appears  that 
one,  and  perhaps  the  chief,  source  of  water 
to  irrigate  the  lands  in  the  district,  and  the 
only  source  for  ^ectrlc  power,  Is  from  the 
Salt  and  Verde  rivera,  and  that  because  of 
ri^ta  already  acquired  by,  and  vested  In, 
the  Salt  River  Valley  Water  Users'  Associa- 
tion, in  the  waters  of  said  rivers,  and  power 
sites  thereon.  It  Is  necessary  that  the  district, 
by  mutual  and  satisfactory  arrangements, 
with  the  Salt  River  Valley  Water  Users*  As- 
sociation, avail  itself  of  the  present  and  fu- 
ture equipment  and  facilities  of  the  assocla- 
tkm.  In  order  to  obtain  water  and  power  for 
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its  purposes.  This  arrangement  Is  Incorpo- 
rated into  the  general  plans  of  tlie  district 
and  is  so  essential  tbat  without  It  the  un- 
dertaking would  most  likely  1>e  a  failure.  We 
have  no  doubt  but  that  the  contractual  ar- 
rangement is  one  the  district,  under  the  law, 
may  legally  make;  it  being  necessary  to  ef- 
fectually carry  out  the  purposes  for  which 
the  district  was  organized.  Chapter  149  gives 
such  authority  and  power  to  the  district,  and 
we  can  think  of  no  reason  why  it  may  not 
exerflse  the  power  so  granted. 

The  Judgment  of  the  lower  court  ts  af- 
firmed. 

McALISTBB  and  FLANIOAN,  JT.,  concur. 

(U  Uont.  461) 
R08EN0W  V.  MILLER  et  al.    (No.  4763.) 

(Supreme  Ootirt  of  Montana,   May  24,  1922.) 

I.  Dower  4=>2ft— Inchoate  right  of  dower  oon> 
stitutes  inoumbrance  on  tinsband's  title. 
A  wife's  inchoate  right  of  dower,  whether 
treated  as  a  bare  expectancy  or  as  a  contingent 
Interest,  is  audi  a  valuable  right  or  interest 
aa  constitutes  an  incumbrance  on  her  bus- 
band's  title. 

2l  SpeeMo  yerfornaMw  ^»2I— Coart  oannot 
o»m|i«l  wifa  to  relaasa  or  convey  rigtat  of 
dower  la  lands  hnsbaad  has  oontraoted  f 
selL 

A  court  cannot  compel  a  wife  to  release  or 
convey  her  Inchoate  right  of  dower  In  lands  ber 
husband  haa  agreed  to  sell  by  a  contract  to 
which  she  is  not  a  party. 

8,  SiMwHIe  iMrformanoe  «=>l(^(2)— Parchaser, 
ander  coatraot  to  whidi  vendor's  wife  is  not 
party,  may  have  partial  perfof manoo,  or  dam- 
atss  for  breach  of  oontraot. 

If  a  purchaser  of  land,  under  a  contract  to 
which  vendor's  wife  is  not  a  party,  is  willing 
to  pay  the  entire  contract  price  and  accept 
therefor  such  title  as  the  husband  alone  can 
convey,  a  court  of  equity  may  grant  him  specific 
performance  thereof,  or  he  may  seek  damages 
in  a  court  of  law  for  the  breadi  of  contract. 

4.  Speotflo  perfomanoe  ^9lO(l)— Bona  fide 
vendee  may  eaforoe  pertormaaee  to  extoat  of 
vender's  ability  aad  rooovar  oonpensation  for 
difference. 

A  vendor,  whose  estate  is  less  than  be  agreed 
to  convey,  or  who  cannot  ^ve  the  exact  aubject- 
matter  contracted  tor,  cannot  plead  his  Inability 
as  a  defense;  but  vendee  may  enforce  perform- 
ance to  extent  of  vendor's  ability,  and  have 
compensation  for  the  difference,  unless  at  the 
time  of  entering  into  tfae  contract  he  knew  of 
the  vendor's  inability,  or  there  is  no  basis  for 
ascertaining  the  amoont  of  compensation  with 
any  reasonable  degree  of  certainty. 

5.  SpaoMo  porformanos  4=al  14(1)— ^^omplaint 
In  action  for  partlaJ  performanoe.  with  oom< 
psnsatfon  to  extent  of  value  of  wife's  dower 
rights,  held  defective. 

In  an  action  to  compel  a  vendor  to  convey 
all  his  title  and  interest  In  property  at  the 


price  stipulated,  la  a  contract  to  which  vendor'a 
wife  was  not  a  party,  leaa  the  determined  vahia 
of  the  tatter's  dower  right,  the  complahit  keU 
defective,  in  that  It  did  not  allege  that  ^in- 
tiff  contracted  In  ignorance  of  tiie  fact  that  de- 
fendant was  a  married  man,  or  that  his  wife 
was  or  ever  bad  been  in  the  state,  as,  under 
Rev.  Codes  1921,  |  6S18,  she  had  no  dower  in- 
terest In  the  property,  if  nhe  was  never  in  the 
state. 

6.  Spedfio  perfomtance  «=»I0(2)— Partial  per- 
formanoe of  vendor's  contract,  to  which  his 
wife  Is  not  party,  held  not  enforoeabte,  with 
compensation  to  extent  of  value  of  dower. 

In  view  of  Rev.  Codes  1921,  SS  5313,  5819. 
5821,  relative  to  the  wife's  dower  rights  in  ber 
husband's  property,  and  right  to  elect  to  talie 
under  his  will,  or,  in  case  of  his  death  without 
heirs,  to  take  half  of  his  realty,  in  lieu  of 
dower,  a  vendee  cannot  enforce  performance  of 
a  contract,  to  wbicA  vendor's  wife  is  not  a  par- 
ty, to  the  extent  of  bis  ability  to  perform,  and 
recover  compensation  for  the  value  of  tba 
wife's  dower  rights;  it  being  impossible  to  de- 
termine in  advance  of  the  husband's  death  just 
what  the  extent  of  his  widow's  rights  will  be. 

Appeal  from  District  Court,  Y^lowstone 
County ;  A.  O.  Spencer,  Judge. 

Action  by  A.  C.  Rosenow  against  George 
Miller  and  others.  From  a  Judgment  of  dla- 
mlssal,  plaintiff  appeals.  Affirmed. 

Wm.  T.  Beers  and  U.  J.  Lamb,  both  of  Bill- 
ings, for  appellant 

Grimstad  &  Brown  and  William  Gallagher* 
both  of  Billings,  for  respondents. 

HOLLOWAY,  J.  In  1916  John  Home  and 
Mabel  Home  contracted  to  sell  to  George 
Miller  SO  acres  of  land  in  Yellowstone  coun- 
ty, together  with  14  shares  of  the  capital 
stock  of  the  Big  Ditcb  Company,  for  910,000. 
payable  $1,000  in  cash  and  the  balance  ia 
annual  InstallmaitB.  In  1010  MUler  con- 
tracted to  sell  the  some  land  to  A.  C.  Rose- 
now for  ¥15,500.  Rosenow  paid  $S  cash, 
agreed  to  pay  ¥9,495  on  or  before  January 
1,  1920,  and  agreed  to  assume  and  pay  the 
balance  ($8,000)  due  to  Home  and  wife,  ac- 
cording to  the  terms  of  the  1916  contract. 
MUler  acknowledged  the  receipt  of  $5,  and 
agreed  that,  upon  the  payment  of  $9,495 
within  the  time  mentioned,  he  would  con- 
vey the  premises  to  Rosenow  by  a  good  and 
sufficient  deed,  "clear  of  all  incumbrances" 
except  the  outstanding  interest  of  Home 
and  wife. 

Tbis  action  was  Instituted  by  Rosenow  to 
secure  reformation  of  the  1919  contract  and 
for  its  specific  performance  thereafter.  The 
contract  does  not  maitltm  the  14  shares  of 
stock  in  the  ditch  company,  and  It  Is  for  the 
purpose  of  having  that  property  indud&d  that 
reformation  is  sought.  It  is  alleged  tbat,  at 
the  time  the  1919  ctmtract  was  entered  into. 
Miller  was  married  and  living  upon  the 
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land  in  queBtlon;  but  Mrs.  MlUer  was  not 
a  party  to  the  contract,  and  she  haa  refused 
to  join  her  husband  In  a  deed,  or  otherwise 
ralinqnish  her  dower  right  The  complaint 
sets  forth  all  the  facts  in  detail,  including 
the  refusal  of  Miller  to  convey  the  land  ac- 
cording to  the  terms  'of  the  contract,  and 
prays  that  the  contract  be  reformed  to  In- 
clude the  ditch  company  stock,  that  the 
court  determine  the  value  of  Mrs.  Miller's 
indioate  right  of  dower,  and  that  Miller  be 
required  to  convey  all  bis  right,  title,  and 
Interest  in  the  property  for  the  agreed  price, 
less  the  determined  value  of  the  dower  right 
A  general  demurrer  to  the  complaint  was 
sustained,  and  plaintiff,  refusing  to  plead 
further,  suffered  a  Judgment  of  dismissal 
to  be  rendered  and  »tered  against  him,  and 
aKiealed. 

As  preliminary  to  the  discussion  of  the 
principal  question  Involved  In  this  contro- 
v&Bj.  It  may  be  said  tliat  the  following 
ivoposltlons  are  settled  by  the  anthorlttes 
generally: 

[1]  (1)  Whether  the  Inchoate  rli^t  of  dow- 
er be  treated  as  a  bare  expectancy  or  as  a 
contingent  interest,  It  la  such  a  valuable 
right  or  Interest  as  conatitates  an  Incum- 
brance upon  the  hu^wnd's  title. 

[Z]  (2)  A  court  has  not  the  authority  to 
compel  a  wife  to  relrase  or  comTey  het  in- 
choate Tisbt  of  dower  In  lands  which  her 
husband  has  contracted  to  sell,  but  to  which 
omtract  the  wife  Is  not  a  party. 

[t]  W  If  the  punOiaser  Is  willing  to  pay 
the  entire  contract  price,  and  accept  there- 
for such  title  as  the  husband  alone  can  con- 
vey, a  court  ct  equity  may  grant  him  the 
relief  sought,  or  he  may  go  Into  a  court  of 
law  and  seek  redress  by  way  of  damages 
for  the  husband's  breach  of  contract 

It  is  doubtful,  however,  whether  any  other 
question  has  vexed  the  courts  to  a  greater 
extent  than  the  one  which  Is  here  presented, 
viz.:  Will  a  court  of  equity  decree  specific 
performance  of  the  ccmtract  as  against  the 
husband,  and  allow  to  the  purchaser  com- 
pensation or  abatonent  from  the  contract 
price,  proportioned  to  the  value  of  the  out- 
standing inchoate  dower  right?  In  each 
the  following  cases  the  inquiry  is  answered 
in  the  affirmative:  Ulrschman  v.  Forehand, 
U4  Ark.  436,  170  S.  W.  98;  Martin  v.  Mer- 
ritt,  57,  Ind.  34,  26  Am.  Rep.  45;  WUliams 
V.  Wesscls,  94  Kan.  71,  146  Pac.  856 ;  Wood- 
bury V.  Luddy,  14  Allen  (Mass.)  1.  92  Am. 
Dec  731 ;  Walker  v.  Kelly,  91  Mich.  212,  51 
M.  W.  934;  Sanborn  r.  Nockln,  20  Minn. 
178  (GU.  163);  Tebean  v.  Bidge,  261  Mo. 
647,  170  S.  .W.  871t  L.  R.  A.  19100,  367; 
BetheU  T.  HcKlnney,  164  N.  a  71,  80  S.  B. 
182;  Wannamakw  v.  Brown,  77  S.  O.  64. 
57  S.  m  665;  Wright  t.  Young,  6  Wis.  127, 
70  Am.  Dec.  453.  In  Maine  the  lame  oondu- 
ston  la  required  by  aqpedftl  statute  (Handy  v. 
Bice,  OS  Me;  604.  57  Atl.  847),  while  In  Iowa 


and  Alabama  substantially  the  same  resulf 
is  reached  by  permitting  the  purchaser  to 
retain  ooe-third  of  the  contract  price  until 
the  wife  dies  or  relinquishes  her  dower  right ; 
the  ultimate  payment  of  the  retained  por- 
tion being  secured  by  a  lien  upon  the  prop- 
erty. Noecker  v.  Walllngfordt  133  Iowa, 
605,  111  N.  W.  37 ;  Mlnge  v.  Green,  178  Ala. 
343,  58  South.  381. 

[41  In  awarding  specific  (partial)  perform- 
ance, with  abatement  or  indemnity,  as  the 
case  may  be,  the  courts  of  this  group  assume 
to  apply  an  ancient  rule  of  equity  that  a 
vendor,  whose  estate  Is  less  than  or  differ- 
ent from  that  which  he  agreed  to  convey,  or 
who  cannot  give  the  exact  subject-matter  em- 
braced in  his  contract  will  not  be  permitted 
to  plead  his  inability  as  a  defense  against 
the  demand  of  the  purchaser;  but  the  ven- 
dee may.  If'  he  so  elects,  enforce  performance 
to  the  extent  of  the  vendor's  ability  to  CMn- 
ply  with  the  tmns  of  the  ^reement  and 
may  compel  a  conveyance  of  the  deficient 
estate,  or  defective  tlQe,  or  partial  subject 
matter,  an^  have  comp«isatlon  for  the  dif- 
feraice  betwen  the  actual  peirfOrmance  and 
the  performance  whldi  would  have  beai  an 
exact  fulfillment  of  the  terms  of  the  con- 
tract, or,  aa  the  same  doctrine  Is  stated  by 
Lord  Eldcm: 

"If  a  man,  having  partial  interests  in  sn  es» 
tate,  chooses  to  enter  into  a  contract  repre- 
seuting  it,  and  agreeing  to  sell  it  as  Ms  own, 
it  is  not  competent  to  him  afterwards  to  say, 
though  he  has  valuable  interests,  he  has  not  the 
entirety,  and  therefore  the  purchaser  shall  not 
have  the  benefit  of  his  contract.  For  the  pur* 
pose  of  this  jurisdiction,  the  person  contracting 
under  those  circamstances  Is  bonnd  b;  the  as- 
sertion in  his  contract,  and  if  the  vendee  chooses 
to  take  as  much  as  he  can  have,  he  has  a  right 
to  that,  and  to  an  abatement,  and  the  coart  will 
not  bear  the  objection  by  the  vendor  that  the 
purchaser  cannot  have  the  whole."  Mortlod  v. 
Buller,  10  Yes.  Jr.  292,  315. 

If  the  foregoing  constituted  a  statement 
of  the  rule  in  Its  entirety,  slight  criticism  at 
most  could  be  aim<-d  at  its  application  in 
any  case  Involving  the  common-law  right  ctf 
dower  or  Its  statutory  equivalent;  but  the 
courts,  in  applying  the  prindirte  as  stated, 
apparently  overlook  or  ignore  the  fact  that 
It  Is  not  c(Hnplete.  Two  other  considera- 
tions enter  Into  a  statement  of  the  rule: 
■  (1)  If  the  vendee,  at  the  time  of  entering 
Into  the  contract  knows  that  the  vendor's 
title  Is  defective  or  that  his  Interest  Is  par- 
tial, or  that  the  subject-matter  Is  deficient, 
he  Is  not  entitled  to  any  compenaatlMi.  He 
is  to  be  regarded  as  agreeing  to  purchase 
whatever  Interest  the  voidor  haa  and  is  able 
to  convey.  Peeler  v.  Levy,  26  N.  X  Bq.  380; 
Lucas  V.  Scott,  41  Ohio  St  686;  Free  v. 
Utae,  81  Utah,  440.  88  Pac.  407;  Fomeroy 
on  Oontracts  (Spedflc  Pwftwmano^  |  442; 
86  Gyc  742. 
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(2)  Whenever  tbe  nature  of  the  Bubject- 
matter,  the  terma  of  the  contract,  or  the 
kind  and  extent  of  the  defect  are  such  that 
they  fomleh  no  basis  npon  which  to  as- 
certain the  amount  of  the  compensation  with 
any  reasonable  degree  of  certainty,  and  fix- 
ing the  amount  would  be  a  mere  matter  of 
speculation,  a  partial  specific  performance, 
with  compensation,  will  be  refused.  Pome- 
roy  on  Contracts  (Specific  Performance)  S  44S. 

In  the  application  of  the  rule  to  a  case 
wherein  tbe  rendor's  Inability  to  convey  all 
that  he  agreed  to  convey  ariseB  from  his 
wife's  refusal  to  relinquish  ber  inchoate 
right  of  dower,  Pomeroy  leys  particular 
stress  upM  the  element  ctf  notice.  He  says : 

"The  true  prindple  is  that  laid  down  In  the 
EngUsfa  cases  heretofore  quoted.  If  tbe  vendee 
knows  that  the  vendor  la  a  married  man,  he 
knows  that  hia  wife  is  entitled  to  dower,  and 
that  she  cannot  be  compelled  to  release  her 
dower  right,  and,  entering  into  the  contract 
with  aocb  knowledge,  he  is  not  entitled,  within 
the  doctrine  as  well  establiabed,  to  ask  any- 
thing more  than  the  boshaud  himself  can  give. 
It  is  tbe  vendee's  knowledge,  and  not  any  no- 
tion of  making  a  new  contract  for  tbe  parties, 
which  prevents  the  purdiaser  from  obtaining 
compensation.  On  the  other  hand,  if  the  ven- 
dee entered  into  the  contract  in  ignorance  that 
the  vendor  was  married,  and  under  tbe  supposi- 
tion that  the  vendor  could  give  an  unincumbered 
title,  then  be  ought  to  have  a  specific  perform- 
ance with  an  abatement  from  the  price." 

And,  after  considering  the  theory  of  In- 
demnity in  Lien  at  compensation,  he  ctmclndes 
his  observations  as  follows: 

"But,  as  said  above,  it  ia  not  in  accordance 
with  the  well-settled  principles  of  equity  that 
this  or  any  other  mode  of  compensation  should 
be  awarded  to  the  vendee,  unless  he  made  tbe 
contract  without  knowledge  that  the  vendor 
was  married.* 

[S]  Tbe  complaint  in  this  action  is  open  to 
criticism  upon  several  grounds.  PlalntiflT 
does  not  allege  that  he  entered  Into  the  con- 
tract In  Ignorance  of  the  fact  that  Miller 
was  a  married  man.  He  does  not  allege 
that  Mrs.  Miller  Is  now  or  ever  has  been  in 
Montana,  and  if  It  should  be  true  that  she 
has  never  been  In  this  state  (or  territory), 
tben,  by  his  allegation  that  Miller  tendered 
a  deed  duly  executed  by  himself,  but  without 
the  signature  of  Mrs.  Miller,  he  literally 
pleads  himself  out  of  court.  Section  3713, 
Bevised  Codes  1907  (section  5818;  Ber.  Codes 
1921)  provides: 

"Any  mnrried  man  residing  and  owning  real 
property  in  tbe  state,  whose  wife  has  never 
been  in  the  state  or  territory  of  Montana,  can 
by  deed  •  *  *  grant  the  full  title  to  such 
property  by  his  own  signatore,  and  the  wife  or 
widow  shall  have  no  dower  interest  in  the 
property  to  which  the  title  of  tbe  busband  is 
so  divested." 

[I]  But  tbe  more  serious  objection  to  grant- : 
ing  the  relief  sought  by  plaintiff  arises  from 
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the  nattire  of  the  r^t,  the  value  of  whidi  it 
Is  sought  to  have  appraised.  Assuming  that 
Mrs.  Miller  is  a  resident  if  this  state,  then 
our  Codes  determine  that  she  has  a  right  of 
dower  in  the  lands  in  controversy.  Section 
3708,  Bevlsed  Codes  1907  (section  5813,  Rev. 
Codes  1921),  declares  that  the  dower  right 
extends  to  equitable  estates,  and  to  all  real 
estate  of  evwy  description  contracted  for 
by  the  busband  during  his  lifetime,  tbe  title 
to  which  may  be  completed  after  bis  death. 
But  what  is  the  character  of  the  right? 

(1)  She  has  her  common-law  right  of  dow* 
er — a  life  estate  in  one-third  of  tbe  land. 
Section  3708.  Rev.  Codes  1007  (section  6813, 
Rev.  Codes  1^1) ;  Dahlman  t.  Dahlman,  28 
Mont.  373,  72  Pac.  748. 

(2)  If  the  husband  dies  testate,  making  a 
specific  devise  or  bequest  to  his  widow,  she 
may  elect  whether  she  will  take  such  devise 
or  bequest,  or  whether  she  will  renounce  the 
benefit  and  take  her  dower  in  the  land  and 
her  share  of  the  personal  properly.  Sec- 
tion 3714,  Rev.  Codes  1907  (section  0819, 
Rev.  Codes  1921. 

(3)  If  the  hosband  dies  without  cUldroi. 
or  the  descendants'  of  children,  the  widow 
may  elect  whether  she  wUl  take.  In  lien  of 
dower,  an  absolute  title  to  (me>half  of  all 
the  real  ortiate  which  shall  ronaln  after 
tlie  payment  of  the  deceased  husband's  debta 
and  daims  against  his  estate.  Sectka  3716. 
Rev.  Codes  1907;  sectton  5821,  B«r.  CoAea 
1921. 

Viewed  in  the  light  of  tbese  statutoiT 
provisions,  it  is  ai^rent  that.  If  the  trial 
court  had  assumed  to  determine  tbe  ralue 
of  the  wife's  ontstandtng  interest  In  tbe 
lands  In  question,  the  following  pertinent  in- 
quiries would  have  been  presented  for  de- 
termination :  Will  Mrs.  Miller  survive  her 
busband?  If  she  survives  him,  over  what 
period  of  time  will  her  estate  extend?  Will 
the  husband  die  testate  or  intestate?  If 
be  dies  testate,  will  he  make  ample  provi- 
sion in  his  wlU  for  his  widow!  If  he  makes 
such  provision,  will  his  widow  renounce  It 
and  elect  to  take  her  dower?  Will  the  hus- 
l>and  die  without  leaving  chlldr«i,  or  the 
descendants  of  children?  If  so,  will  Mrs. 
Miller  elect  to  take  a  life  estate  In  one-third 
of  tbe  land,  or  an  absolute  title  to  one-half 
after  the  payment  of  the  debta  and  charges 
against  the  estate? 

It  may  be  C(mceded,  for  the  purposes  ol 
this  case,  that  tbe  first  two  inquiries  may  be 
answered  with  a  reasonable  degree  of  ac- 
curacy by  reference  to  stendard  tables  of 
mortality  (Giauque  &  McClure's  Present  Val- 
ue Tables) ;  but  we  submit  that  no  human 
agency  can  answer  the  other  Inquiries,  or 
determine  in  advance  of  the  husband's  death 
Just  what  the  extent  of  the  widow's  rl^ht 
will  be,  and  hence  a  valuation  placed  up<Mi 
that  right  would  not  rise  to  the  dignity  of  a 
re^>ectable  guess.  It  ia  our  coneluston  that 
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the  ralue  of  Mrs.  Bliller*!  outstanding  right 
or  Interest  In  the  iwoperty  in  question  is 
not  caiwhle  of  measaremttit  in  dollars  and 
cents;  bence  plaintiff  cannot,  claim  abate- 
moit  from  the  contract  i»lce;  The  follow- 
ing authoTitlea  mistalii  our  conduslon  though 
some  of  them  proceed  upon  a  different 
theory :  Long  v.  Chandler,  10  Del.  Oh.  339, 92 
Ati.  256;  Barbonr  t.  Hldcey,  2  App.  D.  C. 
207,  24  L.  E.  A.  768;  Mun*y  v.  Hohne,  73 
Fla.  803,  74  South.  073,  L.  a  A.  ISITT,  594 ; 
Cowan  T.  Kane.  2U  m.  676,  71  N.  E.  1097; 
Ptam  T.  MitcbeU  (Ky.)  26  S.  W.  391 ;  Bate- 
man  T.  Blley,  72  N.  3.  Eq.  816,  73  AtL  1006; 
Lucas  v.  Scott,  41  Ohio  St  686;  EvratU 
T.  Jackson,  60  Or.  208,  118  Fac.  192,  1013; 
Bleafn  Appeal,  78  Pa.  489;  Free  t.  UtUe, 
31  Utah,  44a,  88  Fac.  4OT;  Haden  v.  Falls, 
115  Va.  779^  80  8.  B.  676,  Ann.  Cas.  19160. 
1034;  MUam  t.  WUliams,  78  W.  Ta.  467. 
80  S.  B.  770. 

The  cnnplalnt  does  not  state  a  cause  of 
action,  and  the  demurrer  was  properly  sos- 
tained.   The  Judgment  Is  afBnned. 

Afflrmed. 

OOOPEB  and  GALEN,  JJ.,  and  ATERS. 
Distrtct  Jn^e^  concur. 

ATEBS,  District  Judge,  sitting  In  place  of 
BBANTLT.  a  J.,  disquaUaed. 


(O  Mont.  487) 

MUTCH  &  YOUNG  CO.  v.  POWERS. 
(No.  4771.) 

(Supreme  Court  ot  Montana.   Hay  24,  1022.) 

1.  HsBband  and  wKa  «»235(2) —Whether 
oredit  was  extesded  to  defesdast  or  to  her 
kasbaad  held  tor  the  Jsry. 

In  an  action  againat  a  wife  to  recover  for 
fooda  delivered  and  money  loaned,  whether  the 
credit  was  given  to  defendant  or  to  her.  husband 
fteld,  on  this  evidence,  a  qneetfon  for  the  jary, 
thoogh  the  original  sale  ^p'a  showed  a  sale  to 
the  husband. 

2.  AoeoHSt  stated  «=»20(l)— Asssnt  to  oorreot- 
sess  of  aceennt  held  for  the  Jury. 

Evidence  held  to  present  a  question  for  the 
jury  of  assent  to  the  correctness  of  an  account 
stated. 

S.  Aoooust,  action  on  ®=)6(5)— Aoooont  stated 
will  sopport  action  on  open  aceosst. 

Evidence  showing  an  account  stated  will 
Bopport  an  action  on  an  open  account 

Commissioners'  Opinion. 
Appeal  from  District  Cmitt,  Silver  Bow 
County;  Edwin  M.  Lamb,  Judge. 

Action  by  the  Untch  ft  Young  Company,  a 
nnporatton.  against  Battle  Powers.  From 
an  order  granting  a  nonsuit  and  denial  of 
a  motion  for  a  new  triU,  lAaintiff  appeals. 
Reversed  and  remanded. 


Frank  ft  Gaines,  ot  Butt^  for  anidlant 
H.  A.  Tyrand,  of  Batte^  for  respondoit. 

OOUESt,  O.  Plalntur  (appellant  herein) 
brought  this  action  against  defendant  (re- 
spondent herein)  to  recover  a  balance  due 
for  cntain  goods,  wares,  and  merchandise 
sold  to  and  money  loaned  tbe  defendant,  be- 
tween April  1  and  June  16,  1017.  The  an- 
8wer  denies  the  allegations  of  the  complaint 

^e  evidence  discloses  Uiat  during  this 
period  of  time  defendant  and  her  husband, 
G.  E.  Powers,  had  a  lease  on  what  was 
known  as  the  Dorottiy  Dining  Boom  in  the 
Dorothy  Block  in  the  city  of  JBntte;  Uiat  de- 
fendant had  a  ramversation  with  witness 
Garrison,  who  worked  tor  plaintiff  as  solici- 
tor, in  which  she  said  she  wee  taking  over 
the  Dorothy  Dining  Room;  that  ehe  thought 
she  could  get  some  more  boarders  and  make 
enough  money  to  keep  her  husband  out  of 
the  mines,  as  he  was  not  very  healthy.  The 
witness  reported  this  conversation  to  the 
plaintiff.  After  that  conversation,  defend- 
ant, Mrs  Powers,  moved  Into  the  Dorothy 
Block;  she  ordered  groceries  from  the  wit- 
ness; he  was  at  that  time  taking  orders  for 
the  plaintiff;  she  figured  with  biro  on  the 
•price  and  agreed  on  the  price  of  what  she 
ordered ;  he  saw  her  around  the  dining 
room;  after  taking  the  orders  he  would  turn 
them  in  to  the  store.  Defendant  also  did 
the  cooking  at  the  Dorothy  Dining  Room 
during  this  period  of  time.  The  president  ot 
the  plaintiff  company  testified  that  tbe  so- 
licitor reported  Mrs,  Powers  was  going  into 
the  Dorothy  Block.  He  was  Informed  she 
had  moved  Into  the  Dorothy  Block  when  an 
order  of  groceries  was  delivered  tbere.  He 
made  a  change  In  the  ledger  account.  They 
had  been  selling  goods  to  Mr.  Powers  priw 
to  that  time.  The  groceries  mentioned  in 
this  case  were  sold  to  the  defendant.  Some 
checks  from  C.  E.  Powers  were  applied  on 
the  account  and  some  of  the  account  was 
paid  by  checks  signed  over  through  the  Dor* 
othy  Cafe.  Plaintiff's  bookkeeper  testified 
he  kept  the  books  and  passed  on  the  credits; 
that  he  passed  on  the  orders  as  to  whether 
they  should  be  delivered  or  not;  he  would 
total  the  slips  and  pass  the  total  on  the  led- 
ger sheets;  that  he  was  familiar  with  the 
account  which  was  entered  up  for  groceries 
and  supplies  that  were  furnished  to  the 
Dorothy  Caf6  or  Dorothy  Dining  Boom. 
From  the  orif^nal  sales  slips  he  prepared  a 
memorandum  showing  the  Items  that  were 
furnished  to  the  Dorothy  Dining  Room.  This 
was  marked  as  plaintiff's  Exhibit  3  for  iden- 
tification. The  witness  stated  that  It  la  an 
itemized  account  of  groceries  delivered  to 
the  Dorothy  Block  from  April  30  to  June  16, 
1917,  and  was  pr^ared  from  the  original 
charge  slips,  which  are  available  tor  use  It 
detired. 
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It  was  thereupon  stlpulftted  in  open  court 
that  the  original  charge  slips  wonld  show 
that  the  name  of  O.  E.  Powers  appears  un< 
der  the  caption  "sold  to";  plaintiff's  Exhib- 
it 3  was  offered  in  evidence  for  the  pnrpose 
of  showing  the  Items  of  merchandise  deliv- 
ered to  the  Dorothy  Blot^  between  the  peri- 
od mentioned,  April  30,  1917,  to  June  16. 
1917,  Including  the  Item  of  $200  cash.  This 
was  objected  to  "as  Incompetent,  Irrelevant 
and  Immaterial,  it  appearing  tfaereftwm  that 
the  credit  was  not  given  to  the  d^eDdant  in 
this  case,  but  to  another  person." 

The  court  then  aatd: 

"It  isn't  offered  for  that  purpose  at  this 
time.  He  said  he  almplj  offered  it  for  the 
purpose  of  showing  the  merchandise  that  was 
delivered  to  the  Dorotiv  Blo<A." 

defendant  then  objected  to  it  as  in- 
competent,  irrelevant,  and  immaterial,  which 
objection  was  overruled;  the  court  stating 
that,  if  it  was  not  connected  up,  he  would 
sustain  a  motion  to  strike  It  out 

The  proposed  exhibit  la  an  itemized  state- 
ment of  the  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  d^lv^ed  by 
the  plaintiff  to  the  defendant,  tnclndlng  the 
money  loaned,  during  the  times  mentioned' 
in  the  complaint,  showing  a  total  of  $1,05S.- 
86,  credit  by  merchandise  returned  $54.90, 
credit  by  cash  $554.30  leaving  a  balance  due 
of  $449.85.  This  witness  further  testified 
that  the  goods  sold  by  plaintiff  which  were 
delivered  to  the  Dorothy  Blodc  XMning  Room 
were  sold  to  Mrs.  C.  E.  Powers,  the  defend- 
ant. Witness  Amos  testified  he  bad  charge 
of  the  grocery  department  of  Mutch  & 
Toung  Company  In  1916  and  1917 ;  that  the 
defendant  pprsonally,  over  the  telephone,  or- 
dered supplies  from  blm;  that  she  would 
tell  him  what  she  wanted  and  ask  prices  on 
It;  he  would  figure  with  her  on  the  items 
that  were  ordered;  he  made  a  record  of  the 
order  on  a  diarge  lOlp  which  was  turned 
over  to  the  order  departmmt  for  ddivery; 
the  sl^  would  then  go  on  file  through  the 
office  for  permanent  record  and  be  entered 
on  the  ledger;  he  agreed  with  Urs.  Powers 
as  to  the  prices  to  be  paid  for  these  goods; 
that  covers  the  goods  Involved  to  this  ac- 
tion; be  talked  with  Bfrs.  Powers  at  dif- 
ferent times  concerning  her  operation  of  the 
dining  room;  she  ceased  operating  the  din- 
ing room  in  June;  she  told  him  that  she 
was  giving  up  the  dining  room;  that  she  had 
some  men^andise  that  was  In  larger  quan- 
tities than  she  cared  to  use;  she  wanted  to 
know  if  it  would  be  all  right  if  she  return- 
ed this  merchandise,  and  we  would  pass'  her 
credit  for  the  merchandise  returned;  Abe 
returned  the  same  to  the  plaintiff,  reckving 
a  credit  therefor,  as  shown  on  the  exhibit, 
of  $64.90 ;  she  told  him  ttiat  the  enterprise 
bad  been  successful;  that  she  bad  made 
arane  money  and  that  she  did.  not  see  fit  to 


put  it  out  again  to  men  who  were  not  work- 
ing. 

This  witness  had  another  talk  subsequent- 
ly relative  to  the  account  with  the  defaid- 
ant.  He  went  to  see  her  and  presented  a 
bill  and  asked  for  the  money.  She  told  him 
"she  would  be  down  and  attend  to  it  lo  a 
few  days.  But  she  never  come  In  and  at* 
tended  to  it." 

When  the  plaintiff  closed  his  case,  defend- 
ant asked  that  Exhibit  3  and  matters  in  con- 
nection with  that  exhibit  be  strlckoi  'be- 
cause it  wasn't  connected  up."  The  court 
granted  the  motion,  lite  defendant  then 
moved  the  court  for  an  order  of  nonsuit  up- 
on the  ground  the  plaintiff  failed  to  make 
out  a  case  against  the  defendant,  which  the 
court  granted.  A  motion  for  new  trial  was 
made  and  refused.  From  the  judgment  ot 
nonsuit  and  order  refusing  a  new  trial, 
plaintiff  appeals. 

[1]  The  first  error  assigned  la  the  grant 
lug  of  defendant's  motion  to  strike  Exhibit 
3.  The  objection  raised  to  the,  e^blt.  u 
we  gather  it  from  the  record  and  briefs  of 
counsel  and  the  theory  of  the  defense  at  and 
during  tibe  trial,  was  that  It  appeared  from 
the  original  sale  slips  and  the  ledger  ae- 
counts  that  the  credit  was  not  extended  ta 
defmdant  but  to  asothor  person.  In  defend- 
ant's bri^,  he  says: 

"The  ledger  accounts  offered  in  evidence  la 
this  case  certainly  show  no  other  name  thaa 
that  of  C  B.  Powers,  and  it  certainly  dots  not 
show  the  name  of  Hattie  Powers.  That  «i  It- 
self Is  clear  evidence  of  to  whom  the  merclum- 
dise  was  sold,  to  whom  eredit  was  givea,  and 
against  whom  Oia  charges  were  made." 

The  original  sales  dips  were  available  and 
subject  to  the  examination  of  the  defendant 
The  exhibit  was  deariy  seomdary  evidaiccb 
but  no  objection  was  made  to  It  upon  that 
ground,  the  parties  treating  It  as  a  correct 
copy  of  the  entries  upon  the  ledger  account 
and  the  orl^nal  sales  slips.  Defendant^ 
position  Is  that  since  neltbn-  tbe  ori^il 
sales  slips  nor  the  ledger  accounts  show  the 
goods  or  money  were  charged  to  d^enduit, 
but  to  G.  E.  Powers,  this  la  conclusive  that 
credit  was  not  extoided  deftodant  This  U 
the  question  raised  on  this  asslgnniMit 

The  testimony  of  plaintiff's  witnesses  li 
that  the  goods  were  sold  and  the  money  lonn* 
ed  to  defendant;  that  she  ordered  tbe  goods, 
negotiated  as  to  Ibelr  price,  returned  I 
portion  of  the  goods  to  tbe  plaiiitlff  to  bs 
credited,  not  to  her  husband,  but  to  beraelt 
Under  these  circumstances,  it  was  a  ques* 
tion  for  the  Jury  whether  credit  was  ^va 
to  defendant  or  her  husband.  20  Cyc.  188; 
Fergus  County  Hardware  Co.  v.  Crowley,  ST 
Mont  S40, 188  Pac.  874 ;  McGowan  Com.  Co. 
V.  Midland  Coal  ft  Lumber  Co.,  41  Mtmt  211, 
108  Pac.  6BS. 

In  Fergus  County  Hardware  Co.  r.  Crow- 
ley, snpra,  mie  of  tbe  questions  beAne  tbt 
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court  was  wbetber  the  fact  that  the  goods 
were  charged  to  one  Pentecost  was  concln- 
dve  that  the  sale  was  made  to  htm,  and  the 
eonrt  said  In  passing  on  that  question: 

"It  was  peeaHarly  the  pnnlnce  of  the  jvay 
to  pass  upon  the  credlUlity  of  plaintiff'B  wit- 
BMScs,  and  the  general  Terdiet  Is  in  efFect  a 
findiac  that  their  version  of  the  tranaactioQ  ia 
the  correct  one.  With  these  facta  found,  there 
cannot  be  an;  qnestion  that  Crowley's  obliga- 
tion was  an  original  one  not  affected  by  the 
Btfltote  of  frauds.  While  it  will  be  conceded 
that  the  facts  that  the  goods  were  charged  to 
Pentecost,  that  bills  for  tbem  were  rendered  to 
him  and  partial  payment  reeeiTed  from  him, 
tend  strongly  to  indicate  that  the  aale  was  made 
to  him,  atill  neither  any  one  of  the  facta  is,  nor 
all  of  them  are,  condusiTe  against -the. plain- 
tiff. They  maj  be  explained,  and  if  the  jury 
waa  satisfied,  aa  it  apparently  was,  that  the 
sale  was  made  altogether  upon  the  credit  of 
Crowley  without  any  intention  of  resorting  to 
Pentecost  for  payment,  the  recorery  is  war- 
ranted. 25  B.  G.  li.  491,  492.  This  entire 
aubject  has  Iwan  covered  so  fully  by  thia  court 
in  HcOowan  Com.  Co.  t.  Midland  O.  &  L.  Co., 
41  Mont  211,  106  Pac.  655,  Fortman  v.  Leg- 
gerini.  51  Uont  238,  162  Pac.  33,  and  Breiden- 
hach  Bros.  v.  Upper  Valley  Orclurds  Co.,  ante, 
p.  247.  187  Pac.  1008,  that  farther  citation  of 
aothorities  ii  unnecessary." 

We  are  of  the  opinion  the  court  should 
have  denied  the  motion  to  strike  out  the 
exhibit. 

[2]  Did  the  court  err  In  granting  the  mo- 
tion for  nonsuit?  The  evidence  shows  de- 
fendant operated  the  I>orothy  Dining  Room; 
she  ordered  the  goods  shown  on  Exhibit  3, 
which  is  an  account  prepared  from  the  orig- 
inal sales  slips,  showing  Items  delivered  to 
the  Dorothy  Dining  Room.  Defendant  stat- 
ed to  plaintiff  she  wished  to  return  some  of 
the  groceries  and  receive  credit  therefor,  as 
she  was  "giving  up  the  dining  room";  that 
she  did  return  some  groceries  and  received 
credit  upon  the  account.  She  stated  the  en- 
terprise had  been  successful;  that  she  liad 
made  some  money  and  did  not  see  fit  to  put 
It  out  again  to  men  who  were  not  working. 

Subsequently— that  Is,  after  she  returned 
these  groceries — she  had  a  talk  with  one  of 
plaintlfTs  witnesses  relative  to  the  accoimt 
He  went  to  see  her,  presented  a  bill,  and 
asked  for  the  money.  The  evidence  does  not 
nhow  she  denied  her  liability,  but  she  did 
say  she  "would  be  down  and  attend  to  it  in 
a  few  days,"  which  she  did  not  do. 

"It  ia  Qnite  generally  held  that  where  par- 
ties have  been  engaged  in  a  course  of  deal-. 
ings  and  there  is  an  antecedent  indebtedness 
in  favor  of  one  as  against  the  other,  and  an 
account  or  bill  purporting  to  be  a  statement 
of  the  account  la  rendered  by  the  creditor  to 
the  debtor,  who  retains  the  same  for  an  un- 
reasonable length  of  time  irithout  objection,  this 
is  evidence  of  his  assent  to  the  correctness 
of  the  aeconnt  and,  accordinglr,  la  an  account 
stated.  See  1  Corpus  Jaris,  p.  691,  sec  276,  p. 


623 

605,  Sec.  288.  See,  also,  cases  in  Decennial 
and  Century  Digest,  'Accounts  Stated,'  |  6." 
O'Hanlon  v.  Jess,  58  Mont  415,  103  Pac.  65. 
14  A.  I*.  R.  287. 

See,  also,  Baldwin  t.  SllTer,  08  Mont.  405, 
103  Pac.  75a 

[3]  Bvidence  showing  an  account  stated  is 
safBdent  to  sui^rt  a  cause  of  action  on  an 
open  aeconnt  Soy  t.  King's  Estate,  66 
M<mt  667,  170  Pac.  821 ;  1  Gyc.  486. 

We  are  of  the  opinlm  the  plaintiff  made 
a  showing  snffldent  to  go  to  the  Jury;  we 
therefore  recommoid  that  the  Judgment  and 
order  appealed  from  be  reversed,  and  the 
cause  remanded  for  farther  proceedings. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  oplnicm,  the  Judgment  and  or- 
der am>ealed  from  are  reversed,  and  the 
cause  la  remanded  for  further  proceedings. 


(63  Mont.  262) 

LEE  V.  STOCKMEN'S  NAT.  BANK  OF 
HARDIN  et  al.    (No.  4722.) 

(Sapreme  Court  of  Montana.    Hay  S,  1922. 
Rehearing  Denied  June  19,  1022.) 

1.  Fraud  «S964( I)— Actual  fraud  questlos  of 
fact. 

As  to  whether  actual  fraud  defined  by  Rev. 
Codes  1021,  I  7480,  has  been  practiced,  is  a 
question  of  fact  under  aectlon  7482. 

2.  Fraud  «=»50— Bardea  af  proof  on  party  al- 
leging fraud. 

The  burden  of  proof  is  upon  the  one  who 
alleges  actual  fraud. 

3.  Frand  «b93  —  Elemeats  of  aetaal  frautf 
stated. 

In  order  to  go  to  the  Jury,  plaintiff  mnst 
make  out  a  prima  fade  case  embradng  the 
elements  of  actual  fraud,  vis.  a  representation, 
ita  falsity,  its  materiality,  the  speaker's  knowl- 
edge of  its  falailj,  or  ignorance  of  its  truth, 
his  intent  that  It  ahould  be  acted  upon  by  the 
person  and  in  the  manner  reasonably  contem- 
plated, the  hearer's  ignorance  of  its  falsity,  his 
reliance  upon  its  truth,  bis  right  to  rely  there- 
on, and  conseqoent  injury. 

4.  Trial  «=>  159— Nonsuit  proper  where  plalutiff 

falls  to  prove  case. 

Voder  Uev.  Codes  1921,  {  0817,  a  judgment 
of  nonsuit  ia  proper  where  the  plaintiff  fails  to 
prove  a  case  for  the  jury,  and,  when  no  sub- 
stantial evidence  has  been  introduced  by  the 
party  upon  whom  the  burden  reats,  a  question 
of  law  for  decirion  by  the  court  is  presented. 

5.  Frand  (3='20  —  Deeoptlai  by  uilsrepressal»- 

tion  essential. 
Since  it  is  essential  that  the  party  to  whom 
a  misrepresentation  ia  made  should  be  deceived 
thereby  and  believe  it  to  l>e  true,  one  can  se- 
cure no  redress  for  a  misrepresentation  whidk 
he  Imew  to  be  false,  nor  failure  to  disclose  facts 
which  he  Itnew  to  exist 
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9.  Fraad  «=»64(5)— Evidmos  of  frud  Mu»- 
Ins  puroliass  of  ehatlel  nortgag*  loteo  hti4 
looifflofMt  to  takB  oass  to  Jury. 
In  an  action  by  the  vice  preBident,  who  was 
also  director,  of  defendant  bank,  to  recover  for 
fraadulent  representationi  by  defendant's  cash- 
ier in  aellinr  plaintiff  notes  secnred  by  a  diattel 
mortgage  on  antomobfle  vftlioat  diadoaiiv  the 
fact  that  certain  ears  had  been  aold  by  mort- 
gagor, evidence  held  Insnfficient  to  take  the 
case  to  the  jury,  it  appearing  that  plaintiff  was 
in  as  favorable  a  iwsition  as  defendant  to  know 
the  trae  dtoatton  and  all  the  facts  pertaining 
thereto. 

Appeal  from  District  Court,  Big  Horn 
Coontr;  A.  O.  Spencer,  Judge. 

Action  by  Walter  0.  Lee  against  the  Stock- 
men's National  Bank  of  Ebrdin  and  another. 
From  a  judgment  for  defwdanta,  plaintiff 
an>eftlB.  AflSrmed. 

Oulnn  &  Maddox,  of  Hardin,  and  Miclntire 
ft  Murphy,  of  Helena,  for  appellant 

C,  F.  Gillette,  of  Hardin,  and  E.  B.  Bnter- 
line,  of  Denver,  Colo.,  for  respondents. 

GALBN,  J.  This  is  an  action  to  recover 
damages  for  alleged  false  and  fraudulent 
representations  made  to  plaintiff  by  the  de- 
fendant relied  up<m  by  the  plaintiff,  as  a 
result  of  which  he  was  Induced  to  purchase 
from  the  d^endaot  at  face  value  two 
overdue  promissory  notes  executed  by  one 
Thomas  G.  Smith,  secured  by  chattel  mort- 
gages on  certain  antomobHea,  aggregating  in 
amount  $3,366.36.  Seven  thousand  dollars 
are  claimed  as  actual  and  f2,000  as  exempla- 
ry damages.  Upon  Issuee  Joined,  the  cause 
was  tried  before  a  Jury.  At  the  eondualon 
4^  plaintifTs  case,  defendants  moved  the 
court  for  a  nonsuit,  which  was  granted,  and 
Judgment  thereuiwn  entered  for  d^endants, 
with  their  costs.  The  aK>eal  Is  from  the 
Judgment,  and  from  the  order  doiytng  plain- 
tiff's motion  for  a  new  trial. 

But  one  question  la  presented  dedsive  of 
the  case,  viz.:  Did  the  court  err  In  granting 
a  nonsuit? 

It  appears  that  one  Thomas  C.  Smith  was, 
on  January  1,  1918,  indebted  to  the  plalutltt 
in  the  sum  of  $1,606  and  interest,  represent- 
ed by  two  promissory  notes  past  maturity; 
that  the  plaintiff  bad  on  that  date  commence 
ed  action  to  recover  thereon.  In  which  an 
attachment  issued  and  levy  was  attempted 
to  be  made  upon  certain  automobiles  covered 
by  two  chattel  mortgages  of  record,  executed 
by  Smith  as  mortgagor,  In  favor  of  the  de- 
fendant bnuk,  mortguKce.  In  an  effoi  t  to  pro- 
tect his  demand  and  secure  payment  there- 
of, the  plaintiff  went  to  the  defendant  bank, 
paid  off  the  amount  of  Smith's  Indebtedness 
to  the  bank,  aggr^tiog  $3,366.35,  and  the 
notes  and  chatte)  mortgages  securing  the 
same  were  thereupon  asslgued  and  delivered 
to  the  plaintiff.  At  the  time  of  this  transac-  i 


tlon,  the  plaintiff  was  accompanied  by  fail 
attorney,  John  L.  Waddell,  and  the  sfaolff, 
John  Klfor.  Tbe  business  was  conducted  1^ 
the  defendant  Garvey  as  cashier  of  the  buk. 
In  the  presence  of  the  attorn^  and  the  ite- 
Ifl ;  indorsements  being  made  by  the  attomer- 
Thereupon  the  afaertff  waa  given  the  mort- 
gages and  directed  by  the  plaintiff  to  fore- 
close on  ttie  antomobllea  therein  described, 
nnder  a  pow»  of  sale  contained  In  tiie  mort- 
gages. 

In  several  instances  the  sheriff  took  from 
the  possession  ot  parsons  dalmii^r  ownersMp 
by  purchase  from  Smith,  antomoblles  cover- 
ed by  s^d  chattd  mortg^^ea.  resulttaig  In 
acticaui  In  dalm  and  dAUToy,  all  ai  wUdi 
terminated  adversely  to  the  plaintiff.  See 
the  case  of  Lutho-  t.  Lee  (Mont.)  204  Fic; 
865.  In  fhls  action  plaintiff  seeks  actoal 
damages  for  loss  of  ttie  amount  paid  to  Ote 
bank  by  him  in  exchange  for  the  Smith  notes 
and  chattel  mortgages,  the  amotmt  of  Smlfli's 
Indepoident  indebtedness  to  the  plaintiir. 
end  for  the  expenses  and  costs  Incurred  Iff 
him  In  litigation  In  an  mdeavor  to  recow 
the  property  coreretf  by  sucih  mortgagei. 
By  way  of  proof  of  the  alleged  fraud  and 
misrepresoitation,  it  a]K>eara  fbat  the  de- 
fendant Garvey.  acting  as  the  agent  of  tin 
defoidant  bank,  represented  to  the  plaiotlff. 
at  and  before  the  purchase  him  of  Smith's 
notes  and  the  chattel  mortgaged  securing 
the  same,  that  such  mortgages  were  in  folt 
force  and  effiect;  fbat  none  of  the  ju-opert; 
described  therein  had  been  released  or  dis- 
chaiged  fr<nn  the  Hens  of  the  same;  and 
that  Qiey  were  unpaid  and  undlscfaargrd. 
Plaintiff  was  one  of  the  organism  of  the  de- 
fendant bank,  its  vice  president,  and  a  man- 
be  r  of  its  board  of  directors  and  loan  com- 
mittee- 

The  plaintiff  Lee  tsstlfled  on  direct  eua- 
Inatlon,  In  part,  as  follows: 

'*C.  T.  Garvey  waa  engaged  In  bosiness  la 
Hardin,  Uont.,  on  the  ^st  day  of  Janutrr. 
191t^  as  cashier  of  the  Stodcmen's  National 
Bank,  and  also  as  a  directM.  He  has  been 
cashier  of  that  bask  since  the  bank  opened,  I 
think  the  Sth  of  September,  1917;  I  am  not 
positive.  C.  T.  Garvey  was  in  charge  of  th« 
hnsiness  of  that  hank  at  the  time  it  opened  <hi 
January  21,  1018.  As  to  whether  he  had  fnU 
charge  of  all  the  business  transacted  there,  I 
thoaght  he  had.  He  had  as  far  as  I  was  eon* 
cemed.  When  Mr.  Garvey  was  there,  he  had 
charge  of  the  windows  and  moneys  in  making 
loans.  *  *  *  I  had  talked  to  Mr.  Gurer 
about  the  indebtedness  of  ThoiOas  C.  Smitlt  to 
me  on  these  two  notes.  •  ■  •  Q.  And  jnrt 
state  to  the  Jury  what  Mr.  Garvey  advised  yoa 
and  told  you  to  do.  A.  Why,  Mr.  Gaxre;  ud 
I  talked  this  over  several  times,  bat  a  dij  or 
two  before  that  he  advised  me  to  take  np  thii 
mortgage  and  foredose  <m  it.  As  to  the  sob- 
stance  of  what  Mr.  Garvey  told  me.  It  wonld  be 
hard  to  say.  I  talked  it  over  with  Mr.  Gtrrtf 
and  asked  him  if  he  had  ever  given  any  co* 
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•«nt  to  sen  anr  of  tbese  can,  to  release  an; 
of  them.  I  refer  to  the  cars  mendoned  in  this 
mortgage,  Vord  car*  and  Bnicbs.  Mr.  Garvey 
told  me  with  reference  to  taJdng  these  mort- 
gages: That  is  a  good  way  for  yoa  to  get 
eren,  and  also  save  the  banlc  foredoaiitg  on  it,* 
He  says:  Ton  have  got  to  do  it*  He  says: 
That  is  the  way  for  yoa  to  get  yoar  money.' 
He  says.  There  Is  plenty  there  to  pay  the 
hank,  to  take  np  these  mortgages,'  and  to  pay 
me  part  anyway.  I  was  to  be  paid  by  fore- 
closing on  this  mortgage,  taking  the  ears,  and 
Belling  them.  Attachment  was  discussed  by  me 
snd  him  at  that  time.  I  asked  him  how  much 
there  waa  dae  on  it  at  the  time,  and  he  told  me 
how  much  there  was  and  how  much  stuff  there 
waa.  •  *  *  Aad  to  what  was  aatd  by  Oarrey 
to  me  aa  to  how  I  waa  to  proceed  to  get  the 
money  on  these  cars  and  the  mortgage,  he  jnst 
advised  me  to  take  np  this  mortgage  and  fore- 
dose  on  them,  foreclose  on  the  mortgage. 

"Q.  Anything  said  about  an  attachment  suit? 
A.  Yea.  Well,  there  was  quite  a  little  said 
at  the  time,  but  he  advised  me  to  take  up  this 
mortgage  at  the  bank  and  attach  these  cars 
and  foredose  this  mortgiwe.  There  was  quite 
a  little  said.  After  I  had  this  talk  with  Garrey, 
I  had  other  talks  with  him.  Q.  Before  you 
took  up  the  mortgages?  A.  Well,  X  would  say 
there  for  two  days,  every  time  he  would  meet, 
that  was  about  aU  we  would  talk  about.  I 
think  Mr.  Waddell  was  with  me  at  one  time 
when  I  had  subsequent  talks  about  taking  up 
this  mortgage.  Mr.  Waddell  at  that  time  ask- 
ed Mr.  Garrey  If  he  had  ever  given  any  per- 
mission to  sell  these  cars.  I  think  the  date  of 
tbat  waa  •  *  *  the  morning  of  the  21st. 
That  was  the  time  that  I  made  the  payment  to 
the  bank,  the  afternoon  of  the  ^t.  Mr.  Gar- 
vey was  there  with  me  and  Waddell  at  the  time 
Waddell  asked  tbie  question.  In  answer  to 
WaddeU'a  question,  Garvey  told  us  he  had  nev- 
er releaaed  them  In  any  way.  There  were  other 
thhigs  said  there  at  the  time  Waddell  and  I 
were  thwe.  I  think  I  mentioned  about  the 
Paisley  car  and  the  Small  car  and  my  own  car, 
which  waa  supposed  to  be  in  this  mortgage. 
Concerning  those,  I  told  Garvey  I  didn't  see 
where  I  could  hold  this  car,  on  account  of  the 
Paisley  car  and  the  Smalt  car  coming  through 
that  bank,  and  he  says:  'I  think  you  could.*  I 
says,  'I  think  you  have  been  paid  for  them,*  or 
words  to  that  effect,  'because  you  bave  accepted 
their  notes.'  At  that  particular  time  Garvey 
said  that  the  cars  had  not  been  absolutely  re- 
leased, none  of  them.  I  filed  suit  against  Smith 
on  the  two  notes.  •  •  •  I  took  up  the  chat- 
tel mortgage  from  the  Stockmen's  National 
Bank  od  the  Buick  and  Ford  cars.  I  did  that 
on  the  2l8t  day  of  January,  191&  Mr.  Waddell 
and  Mr.  Kifer,  the  sheriff  of  tliis  county  at  tbat 
time,  were  with  me  when  that  was  done.  At 
the  time  I  paid  for  these  two  chattel  mortgages, 
when  Btr.  Kifer  and  Mr.  Waddell  were  there, 
Mr.  Garvey  made  the  remark  tbat  he  didn't  see 
how  Smith  was  going  to  stay  out  of  the  pen, 
providing  ttiat  these  people  that  these  cars  was 
taken  from  would  crowd  him,  unless  they  was 
his  friends  and  just  let  him  off;  and  idso  it 
was  asked  there  in  the  presence  of  the  four  of 
OB  if  he  had  ever  given  any  consent  to  release 
any  of  those  cara  In  any  wi^.  In  answer  to  that 
he  said,  'No.'  He  was  asked  if  he  gave  any 
authority  to  release  any  of  those  •cars  and  save 
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Smith  pennlsi^on  to  sell  any  «f  tbem,  and  ha 
said  he  absolutely  did  not" 

And  further  he  teettfled: 

"As  to  what  I  did  towards  taking  over  these 
Buick  and  Ford  cars  under  the  chattel  mort- 
gages, Mr.  Kifer,  Mr.  Waddell,  and  I  went 
over  there  and  gave  them  a  check,  after  I  bad 
gone  to  Mr.  Waddell  and  got  the  papers  fixed 
up  and  turned  them  over  to  Mr.  ^fer.  What 
cat«  I  got  under  the  mortgage  I  think  I  put 
in  the  garage  over  here.  Of  the  Ford  and 
Buick  cars  mentioned  in  these  two  chattel 
mortgages,  we  got  two  cars,  a  Ford  and  a  four- 
cylinder  Buick.  I  guess  it  was  two  Fords  and 
one  Buick.  The  Buick  was  a  four-cylinder 
Buick  that  Edgar  Jones  down  the  valley  here 
had.  Of  the  Ford  cars  described  In  the  chat- 
tel mortgage,  I  recovered  the  Young  and  Luther 
cars  under  tie  chattel  mortgage.  I  did  not  hold 
those  cars  and  dispose  of  tbem  and  sell  them. 
I  held  tbem  for  a  little  while  is  all.  They  re- 
plevlned  them  and  took  them  back.  They 
brought  ndts  against  me.** 

And  as  regards  his  connection  with  the 
bank  and  familiarity  with  its  business  and 
affairs,  he  testlSed  on  cross-examination: 

"I  can*t  say  that  I  did  anything  at  all  on  my 
own  volition  about  the  matters  of  the  bank.  I 
talked  the  matter  over  with  Mr.  Bowman  and 
Mr.  Garvey;  Mr.  Garvey  more  than  Mr.  Bow- 
man. From  month  to  mouth,  as  I  attended  the 
direetora*  meetings,  I  went  over  the  various 
notes  and  discounts  handled  by  the  bank.  SMne 
of  them  I  approved:  some  we  would  agree  on; 
some  we  would  not  agree  on.  At  any  rate,  I 
exerdaed  my  judgment  on  them.  Then  after 
September,  1917,  along  that  year,  the  Smith 
notes  came  before  the  bank  for  consideration 
several  times  during  the  yesr.  As  to  whether 
I  inquired  at  any  time  as  to  the  status  of  his 
finandal  condition,  I  would  like  to  answer  that 
so  the  jury  and  Judge  and  all  will  understand. 
When  we  first  was  going  to  organize  this  bank, 
Mr.  Smith  goes  to  Mr.  Garvey  and  wanted  a 
loan,  and  I  told  Mr.  Garvey  not  to  let  Mr. 
Smith  go  too  far,  and  I  says,  'Get  aetniii^.* 
Mr.  Garvey  was  down  here  a  month  or  six 
weeks  before  the  bank  opened  up.  He  was 
making  loans  to  other  people  besides  Smith.  If 
I  remember  right,  when  we  opened  the  bank, 
Smith  had  smnething  over  $14,000  of  notes, 
which  be  thftught,  when  we  got  opened  up  and 
got  these  notes,  because— he  thought  was  $8,- 
000,  and  Mr.  Langworthy  and  Mr.  Bowman 
jumped  all  over  him  about  it,  that  he  thought 
he  had  only  $8,000,  end  come  to  find  out  he 
had  about  14-'about  that,  and  tbey  was  after 
him  to  cut  tbat  down,  until  I  took  this  up.  I 
think  I  was  a  witness  in  my  own  behalf  in  the 
Luther  case.  I  do  not  remember  every  word  I 
tested  about  this  same  matter  In  the  Luther 
caae.  Q.  Didn't  you  testify  there,  in  answer 
to  a  question  of  mine  on  cross-examination, 
that  you  were  the  cause  of  Mr.  Smith  getting 
started  there  at  the  Stockmen's  National  Bank 
and  getting  as  much  money  as  he  did?  A.  I 
think  I  did— in  this  way.  Getting  8  per  cent 
money,  but  I  told  Mr.  Garvey  to  get  plenty  of 
security  for  it  As  to  whether  I  testified  (ia 
the  Luther  case)  In  answer  to  the  following 
questions  by  you  'Wliy  were  you  so  soUdtOua 
about  adLing  whether  he  turned  money  14  or 
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not?  A.  If  70a  wsnt  to  know  that,  Mr.  Enter- 
lice,  I  was  the  cause  of  Mr.  Smith  getting  start- 
ed there  and  getting  as  mach  money  as  he  did,' 
I  will  SS7  I  might  have  swore  to  that.  As  to 
whether  I  will  swear  now  that  I  didn't  so  tes- 
tify, I  wonldn't  say.  Aa  to  whether  that  is  cor- 
rect or  not,  I  wouldn't  say,  hat  I  will  aay  now 
that  I  toM  .Garvey  to  hold  him  down.  I 
wouldn't  say  positively  to  the  jury  now  tliat  I 
didu't  give  that  evidence. 

"Q.  Didn't  you  know  before  you  purchased 
these  notes  that  Smith  was  from  time  to  time 
disposing  of  this  mortgaged  property?  A. 
Well,  the  Paisley  car  and  the  Small  car  and  my 
own  car,  which  it  turned  out  that  my  own  car 
wasn't  mortgaged.  As  to  whether  you  asked 
me  the  following  question,  and  I  made  the  fol- 
lowing answer  (in  the  case  of  Luther  v.  I^ee): 
'Q.  Did  you  know,  Mr.  Lee,  or  didn't  you  know, 
that  Mr.  Smith  from  time  to  tlm^  was  selling 
this  mortgaged  property?  A.  Oh,  yes,  sir.  It 
is  a  cinch  he  was  selling  it.*  It  is  a  dnch 
that  he  had  sold  some  of  it  I  did  not  know 
that  he  was  disposing  of  this'  mortgaged  prop- 
erty from  time  to  time,  only  what  I  have  men- 
tioned. In  tbla  particular  bank  case  I  knew 
that  he  had  disposed  of  that.  I  did  not  know 
his  financial  condition  exactly  when  I  took  him 
down  to  the  Stockmen's  National  Bank.  I  did 
know  that  I  was  an  indorser  there  on  a  note 
secured  by  a  mortgage  and  that  he  had  disposed 
of  the  properly.  I  knew  Mr.  Smith  three  or 
four  years  before  these  transactions  arose.  He 
started  in  to  build  the  garage  in  whidi  he  after- 
wards tranaacted  his  business,  first  in  partner- 
^p  widi  me,  and  then  be  couldn't  keep  up  hia 
end,  and  then  I  rented  the  garage  to  him.  Un- 
til the  let  uf  November,  1917,  he  kept  his  cars 
and  transacted  his  business  at  my  garage.  I 
kept  my  car  in  that  garage.  I  was  not  there 
almost  daily.  At  times  I  would  be  out  of  town 
for  a  week  or  ten  days.  When  I  came  to  town 
I  would  come  to  that  garage.  There  is  where 
he  kept  his  Bnlck  ears  and  the  Ford  cars  and 
the  Bupmobiles  until  November  1,  1(0.7,  all  of 
which  were  mortgaged  in  the  general  transac- 
tion of  this  business.  Any  fool  would  know 
tfiey  were  not  keeping  the  cars  just  for  exhibit. 
As  to  whether  I  knew  he  was  selling  them  in 
the  general  course  of  business,  any  fool  would 
know  that.  If  a  man  paid  cash  for  a  car  that 
was  mortgaged,  I  supposed  that  Smith  would 
turn  in  the  cash.  As  to  whether  that  was  the 
arrangement,  I  couldn't  say  what  arrangement 
Garvey  bad.  I  did  not  make  any  InTestigation 
then  as  a  director  and  a  member  of  these  com- 
mittees as  to  the  financial  situation.  I  quit 
taking  my  cars  there  or  qnit  being  on  friendly 
terms  with  Smith  on  the  Ist  or  3d  of  Novem- 
ber. He  fiirst  went  into  the  garage  when  it  was 
first  built;  I  think  it  was  1915;  I  wouldn't 
say  when;  the  fall  of  1915,  I  think.  I  could 
not  say  I  was  acquainted  with  his  way  of  doing 
business  from  then  to  November.  This  note 
that  I  signed  as  an  indorser  in  the  First  Na- 
tional Bank  of  Hardin,  I  kn«w  that  that  was 
due  six  montlis  after  September  4,  1919,  as  It 
reada. 

"Q.  Let  me  understand.  When  you  first  had 
the  conversation  with  Garvey,  whereby  you 
made  up  your  mind  to  bring  this  suit  and  pay 
the  note  of  the  First  National  Bank  and  take  up 
these  other  notes,  when  was  the  first  conver- 
sation had  in  reference  to  that?  A.  Well,  that 
I  really  made  up  my  mind  to  do  itt   Q.  No, 


when  yon  had  the  conversation  with  Garvey. 
A.  Wen,  yon  said  when  was  the  first  conversa- 
tion I  had  and  when.  I  would  say  the  first  con- 
versation I  had  was  four  or  five  days  before. 
We  might  have  been  up  in  Garvey'a  room. 
There  wasn't  a  day  that  Garvey  and  I  wasn't 
together  goisc  to  eat,  or  somethuig  like  that 
My  purpose  in  Uking  Waddell  down  there 
after  I  talked  to  Garvey  was  because  he  wai 
my  attorney.  I  wanted  to  take  him  down  there 
because  I  wanted  him  and  Garvey  to  talk  it 
over.  Q.  And  what  was  your  purpose,  you  say, 
to  have  him  tell  it  before  Waddell,  or  what?  A 
That  is  to  have  him  look  over  these  papers— to 
have  him  look  over  the  mortgage  and  one  thing 
another.  That  was  the  purpose,  for  assigning 
them  over  to  me.  That  is  the  reason  that  I 
took  WaddeU  down  there,  and  draw  up  the 
necessary  papers  for  me — to  take  up  the  pa- 
pers. That  IB  what  Garvey  advised  me  to  do— 
to  take  up  the  mortgage.  That  I  would  go  and 
get  Waddell  is  not  the  only  thing  I  said.  Ai 
to  what  else  I  said  at  that  time  when  I  went 
there  before  I  brought  Waddell  down,  we  might 
have  talked  orer  some  other  business.  It  is 
true  Uiot,  as  I  attended  meetings  from  time  to 
time  after  the  bank  was  started,  monthly  meet- 
ings, notes  were  turned  in  by  Smith  on  Uw 
sales  of  various  cars  that  were  mortgaged,  and 
I  was  present  at  the  meeting  and  approved 
them.  I  will  have  to  say  that  I  never  had  mach 
to  say  about  Smith's  notes;  just  as  I  told 
Mr.  Garvey  not  to  let  Smith  go  too  far.  I 
knew  at  all  times,  and  before  January  21. 191& 
that  Smith  was  doing  business  on  borrowed 
money  and  mortgaging  hla  stotA  from  time  to 
time  to  secure  his  indebtedness.  He  was  doing 
business  on  borrowed  money,  but  we  bad  agreed 
at  a  directors'  meeting  some  time  before  Jaouaiy 
not  to  carry  bim  any  more  on  borrowed  money. 
I  knew  be  was  sellhag  Hupmobiles  and  Buicka 
and  Fords  in  the  course  of  his  business,  and,  I 
think,  Overlands. 

"Q.  You  knew  before  you  purchased  these 
notes  on  January  21, 1918,  that  Smith  was  bor- 
rowiiv  money  from  the  Stockmen's  National 
Bank  and  he  would  secure  all  those  loans  by 
mortgages  on  the  cars  that  he  was  handling! 
A.  Well,  not  all  loans,  I  didn't  know.  I  didnt 
know  what  cars.  Q.  As  director  of  the  bank, 
you  never  made  any  suggestion,  did  yoo,  to 
take  back  any  of  these  cara  that  were  being 
sold  by  Smith,  the  mortgaged  property?  A 
Just  aa  I  told  you.  The  only  three  that  was 
mentioned  was  my  own  and  this  here  Paisley 
car  and  the  Small  ear.  The  money  was  turned 
in  when  we  approved  tboae  notes.  Q.  In  the- 
former  trial,  Mr.  Lee,  In  the  trial  of  the  Luther 
ease,  in  January  of  this  year,  didn't  you  testify 
that  Garvey  advised  you  that  Smith  had  sold 
part  of  the  mortgaged  property?  A.  Yes,  he 
advised  me  about  this  Paisley  and  Small  car.  I 
can't  say  that  I  testified  that  he  advised  me 
about  any  other,  because  I  don't  think  he  did. 
I  can't  say  positively  about  that  Q.  As  to  the 
record  in  that  case  (lAtber  t.  Lee),  on  your 
cross-examination,  aa  follows:  *<).  And  yoo 
ndver  made  any  inquiry  before  yon  bought  the 
note?  A.  I  never  did,  outside  of  talUng  to 
Mr.  Garvey  about  it  as  I  have  said.  Q.  Then 
Mr.  Gartey,  cashier  of  the  bank,  advised  yon 
before  you  purchased  the  note,  he  had  sold 
this  mortgaged  propertj,  at  least  a  part  of  it? 
A.  Well,  yes,  sir,  I  knew  of  two  of  them  be  said 
was  the  Paialey  and  the  Small  car/  Itbinktbat 


Digitized  by  Google 


Uont) 


LBB  T.  8T0CKH£N*8  NAT.  BANK 
(S»7  P.) 


627 


is  an  rigbt.  Asd  it  to  right  tbat  I  nerer  mtde 
i&j  tngairy.  The  reasoQ  that  I  wanted  Smith 
to  get  me  off  from  the  note  at  the  First  Na- 
tional Bank  and  the  Mercbanti'  National  was 
not  because  Smith  bed  sold  all  the  property 
covered  by  the  mortgages  secorlng  these  notes. 
Hia  note  was  way  past  due,  and  really  nntil 
Mr.  Howe  apobe  to  me  aboat  this,  I  SQpposed 
thto  one  was  taken  ap.  I  knew  that  they  were 
secnred  by  mortgages  to  the  bank,  but  I  sup- 
posed thto  one  was  taken  up.  I  knew  then  th^t 
he  dtoposed  of  this  property  covered  by  the 
mortgage  securing  these  notes  on  which  I  was 
indorser  to  the  Merchants'  National  and  the 
Firnt  National  Bank.  Q.  Now,  calling  your 
attention  to  page  S&  of  the  record  in  your  tes- 
timony that  you  gave  in  the  Luther  trial,  the 
questions  propounded  to  you  by  me  on  cross- 
examination  at  the  trial  and  yonr  answera:  *Q. 
Well,  let  me  aak  yon  this,  Mr.  Lee,  when 
yen  bought  this  note  in  qnestion  prior  to  that, 
what  investigatioQ  did  you  make  as  to  what 
mortgaged  property  was  still  undisposed  of  un- 
der that  mortgage?  A.  What  mortgaged  prop- 
erty was  still  undisposed  of?  Q.  Xes.  A 
Well,  now  I  cannot  say  tbat  I  made  any.  Q. 
lou  didn't  make  any  Investigation  at  all?  A. 
Koi  sir;  not  of  the  mortgaged  property— that 
wasn't  disposed  of  or  anything.  Q,  You  knew 
It  the  time  you  bought  (referring  to  one  of 
the  notes  in  suit  here)  some  of  it  was  dispos- 
ed of?  A.  If  is  a  cinch  some  had  been  dispos- 
ed of.  I  talked  to  Bfr.  Qarrey  about  it  after- 
wards.' A  I  did. 

"By  the  Court:  Did  you  so  testify— that  la 
the  question.  A  Well  not  in  this  case  here 
now.  I  did  BO  testify  in  the  Luther  case.  Con- 
tintuBg  quotation  of  the  testimony  on  page  60 
of  the  witness  in  the  case  of  Luther  t.  Lee: 
'Q.  And  ^  at  a  meeting  held  before  you  bought 
that  note,  weren't  Mr.  Smith's  finandal  condi- 
tions talked  over  and  the  fact  disclosed  he  had 
sold  a  lot  of  this  mortgaged  property?  A. 
WeO,  there  was  some,  yes,  sir.  I  think  Mr. 
Garvey  was  authorized  by  some  of  the  directors 
to  make  Mr.  Smith  pay  this  note.  Q.  And  you 
Imew  then  before  you  bought  this  note  in  ques- 
tion that  Smith  had  disposed  of  a  lot  ef  the 
mortgaged  property  and  the  notes  hadn't  been 
paid,  didn't  you?  A.  I  wonld  not  say  "a  lot.''  * 

"Mr.  Bnterline;  This  is  on  page  60:  'Q. 
Didn't  you  know  at  all  times  yourself  that 
Smith  in  the  automobile  business  was  disposing 
of  mortgaged  property?  A  Well,  not  all  the 
time;  no  I  didn't.  Q.  Didn't  you  know,  Mr. 
Lee—in  the  drst  place  you  started,  you  and  be, 
to  bnQd  a  building,  and  that  fell  through,  didn't 
it?  A.  It  never  got  much  of  a  start  He  fib- 
bed to  me  a  little  bit,  I  guess.  Q.  So  yon  knew 
Us  finandsl  conation  was  such  tbat  he  wss 
doing  business  by  borrowed  money,  secnred  by 
mortgages,  did  you?  A  Yea,  sir;  he  wss  bor- 
rowing money,  and  Smith  gave  me  the  impres- 
sion he  had  money.  He  always  said  he  could 
get  plenty  of  money.  Q.  He  was  still  borrow- 
ing uoney?  A  Any  of  as  borrow  m<mey;  I 
am  It  present  myself.' 

"I  did  not  know  it  part  of  the  time.  After 
having  to  take  up  this  note,  I  did.  Beferrinc 
to  the  meeting  w«  bad,  in  wbldi  Mr.  SmlUi's 
finandsl  eonditimi  wu  talked  of,  Mr.  Bicbard- 
son,  one  of  the  directors,  did  not  tell  me  that 
he  was  my  oistomer  and  tiiat  I  would  have  to 
take  it  up.  With  reference  to  my  daim  of 
ndew  items      damages,  Z  lutve  that  lut 


with  me,  I  think.  The  first  item  whidi  I  gave 
was  P.  W.  Young.  That  was  paid  out  on  com- 
promtoe.  $183  was  paid  to  him  on  the  com- 
promise. That  was  after  I  was  beat  in  the 
Luther  ease.  Young  had  a  B^ord  car.  We 
learned  tbat  he  had  that  Ford  car.  I  will  say 
some  time  in  January— the  last  of  January, 
1918.  Before  I  purchased  the  notes,  I  had  not 
made  any  inquiry  about  that  ear  that  he  had. 
Young  lived  about  12  milea  north  of  Hardin. 
I  knew  him.  I  believe  I  learned  that  Young 
had  one  of  these  cars  through  Waddell  looking 
it  up  and  finding  out  where  it  went  after  we 
started  this  action.  I  suppose  I  could  have 
found  that  out  before  I  purchased  the  notes 
if  I  had  made  an  investigation.  The  next  item 
is  Fraser  Bros.  They  purchased  a  six-cylinder 
Buick,  covered  by  one  of  the  mortgages  X  in- 
troduced in  evidence.  That  six-i^linder  Buick 
was  a  touring  car.  I  paid  them  $1^50.  >  I  had 
the  sheriff  go  and  take  the  car  from  their  pos- 
session and  the  Fraser  Bros,  replevined  it  back. 
I  paid  that  money  out  on  a  compromise  with 
those  parties.  I  knew  the  Fraser  Bros,  before 
I  purchased  these  mortgages.  As  far  as  I 
know,  they  are  reputable  people.  I  suppose  X 
could  have  found  out  where  it  was  before  X 
purchased  the  mortgage.  I  paid  them  fj^SOL 
Tbat  was  a  Buick  covered  by  one  of  the  mort- 
gages introduced  in  evidence  here.  The  next 
item  to  Edgar  Jones.  He  had  purchased  a 
Buick,  four-cylinder.  Tbat  was  atoo  one  of 
the  ones  mentioned  in  this  mortgage.  I  found 
out  that  he  had  that  the  same  as  the  others. 
After  Mr.  Waddell  started  out,  we  found  out 
where  we  had  these  cars.  It  was  quite  a  littlt 
before  we  found  out  who  had  all  these  cars. .  I 
said  the  last  one  was  Bdgar  Jones,  four-cylin- 
der Buick.  The  Fraser  Bros,  had  a  lix-cylin- 
der  Buick.  Both  of  those  were  touring  cars. 
The  last  one  I  mentioned  waa  Jones.  I*knew 
Jones.  He  is  a  citizen  of  this  county.  He  Uvea 
about  10  or  11  miles  north  of  here.  All  these 
parties  that  X  have  mentioned  so  far,  all  claim 
to  have  purchased  this  property  from  Tom 
Smith  wiiile  he  was  engaged  in  the  automobile 
business  right  here  in  this  town.  Of. course,  if 
I  had  conducted  the  investigation  before  I  pur- 
diased  these  mortgages,  X  would  have  learned 
tbat  fact.  Probably  it  would  have  taken  me 
quite  a  while.  In  that  case,  I  paid  S125.  That 
was  in  the  way  of  compromise  also.  The  next 
one  tbat  I  have  down  here — of  course,  that 
isn't  paid  yet— the  Luther  judgment.  Of  course, 
I  am  charging  tbat  up  to  this  man  and  X 
haven't  paid  it.  I  bad  my  lawyers  argue  a 
motion  for  a  new  trial  in  tbat  case.  I  don't 
know  as  my  intentions  is  to  keep  on  fighting 
that  case.  I  don't  know  whether  I  am  charged 
here  with  abusiDg  him— sort  of  finiog  me  in 
tbat  case.  It  may  be  that  I  was  fined  when  I 
took  the  car  away  from  the  man,  if  that  is  the 
way  you  look  at  it,  if  that  was  the  rule  on 
which  I  was  punished  there.  I  paid  the  sher- 
iff $80  for  going  and  getting  these  cars  and 
one  thing  another  mentioned  in  their  expenses. 
He  got  ^e  ears  mentl(med  in  here.  He  got  the 
Small  car.  That  to  not  induded  In  this.  He 
got  the  Paisley  car.  That  ia  not  induded  in 
thto.  As  to  whether  I  sent  him  out  after  the 
Paisley  car  and  the  Small  car,  although  as  you 
remember  my  testimony,  I  told  Qarvey  I  could 
never  get  them— I  told  Qarvey  we  couldn't  hold 
them;  that  was  my  idea.  Still,  I  aeU  tlie  sher* 
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iff  oat,  ibiee  Ur.  Qarref  IiiBisted  we  could.  I 
seemed  to  be  under  the  domination  of  Oarvey. 

"Q.  Now  what  elae,  what  other  ears  did  you 
find  onder  thia  mortgage— I  am  referring  now 
to  the  Bald  mortgage— other  than  the  two 
touring  cars  that  yon  hare  mentioned?  A. 
What  other  cars  under  this  mortgage?  Q.  Yta. 
A.  Well,  mj  car  was  supposed  to  be  under  the 
mortgage.  It  is  on,  it  is  mentioned.  My  car, 
tlUs  Buick  roadster,  model  E44,  was  my  car. 
That  is  the  description  of  my  car  which  I 
bought.  Come  to  find  cat,  I  bought  the  car 
before  the  mortgage  was  given.  Q.  Now  this 
note  and  mortgage  were  pasaed  on  by  yon  as 
one  of  the  dlrectora,  after  It  was  clren,  at 
one  of  thoae  meetings,  was  it  not,  before  yoa 
bought  it?  A.  Before  I  bought  the  car?  Q. 
No,  nov  before  you  bought  the  mortgage.  A. 
Yes,  I  did  not,  as  one  of  the  directors,  pass  upon 
Exhibit  F  (the  mortgage  covering  the  Buick 
cars)  in  this  case  as  all  right,  in  which  my  car 
was  described,  and  which  I  now  say  X  parchased 
before  the  mortgage  was  given.  As  to  whether 
or  not  it  waa  rejected,  there  was  qolte  a  little 
talk  about  it.  Mr.  Garrey  was  notified  by  the 
directors  to  get  after  Smith  and  close  in.  We 
told  him  to  get  the  m<mey  from  Smith  and  make 
bim  cut  down  on  the  loan— words  to  that  effect 
I  did  not  conduct  an  investigation  as  a  director 
of  that  bank  at  any  time  as  to  the  situation  of 
the  mortgage  and  the  condition  of  the  property, 
for  I  relied  upon  Mr.  Garvey's  statements." 

Jobs  H.  Klter,  a  witness  for  the  plaintiff, 
wbo  occupied  the  positirai  of  sheriff  In  Bis 
Horn  county  in  1918,  testified,  in  part: 

"I  recall  a  transaction  that  Mr.  Lee  had  with 
reference  to  some  chattel  mortgages  against 
a  man  namsd  Thomas  C.  Smith.  With  regard 
to  that  transaction,  I  diink  I  was  present  when 
sny  inquiries  were  made  as  to  the  status  of 
the  property  covered  by  the  mortgages.  As  I 
recall  it,  it  waa  the  day  that  we  took  the  mort- 
gage  up  at  the  Stockmen's  Bank.  I  don't  think 
I  talked  with  anybody  at  the  Stockmen's  Na- 
tional Bank,  but  I  heard  the  c<Niversation,  I 
think,  that  was  directed  there  with  WaddeU 
and  Lee;  I  think  waa  there.  I  think  the  con- 
versation was  had  with  Mr.  Garvey.  I  heard 
something  in  that  conversation  that  was  said 
by  Mr.  Gsrvey,  for  instance.  It  was  with  ref- 
erence to  whether  or  not  be  gave  Smith  permis- 
sion to  dispose  of  any  of  the  property,  auto- 
mobiles. I  heard  Mr.  Oarvey  say,  in  response 
to  that  inquiry,  that  he  bad  not.  That  is  prac- 
tically all.  I  believe,  that  I  just  recall  at  thia 
time  of  the  conversation  that  was  had  at  that 
time  in  my  presence.  As  to  whether  I  had  any- 
thing at  all  to  do  ^th  these  mortgages  nntil 
after  this  conversation,  it  was  just  about  that 
time.  I  think  I  was  possibly  taking  up  the 
mortgage  at  that  time,  or  near  then.  If  yon 
•direct  my  attention  to  what,  if  anything,  I  did 
with  reference  to  any  of  the  property  covered 
'by  these  two  chattel  mortgages,  I  would  state 
that  I  ttiinh  it  occurs  to  me  that  we  made  an 
attempt  to  get  in  possession  of  some  of  them. 
When  I  made  the  attempt,  ws  had  some  luck, 
.and  some  we  ^dn't.  Some  of  them  wouldn't 
fl^vc  them  up.  I  found  the  property  scattered 
throughout  the  county,  and  some  of  them  wa 
never  did  find.** 

John  L,  WaddeU.  a  witness  for  tha  idaln- 
tlfl,  testified,  in  part,  as  follows: 


"I  was  In  the  law  business  In  the  month  of 
January,  1918.  I  had  aomething  to  do  as  the 
attorney  of  Mr.  Les  with  reference  to  some 
chattel  mortgages  owned  by  the  Stockmen's 
National  Bai^  in  the  month  of  JTsnusry,  IdlS. 
I  was  present  when  some  conversation  was  had 
between  Mr.  Lse  and  Mr.  Oarvey  with  refer- 
ence to  some  diattel  mortgages.  If  I  remem- 
ber correctly,  the  time  when  this  conversation 
was  had  was  the  morning  of  January  21,  191S, 
in  the  Stockmen's  National  Bank  in  the  town 
of  Hardin.  1  recall  wbo  waa  present  when  that 
conversation  was  had.  Ur.  Oarvey  and  Mr. 
Lee  and  myself  were  present.  There  was  no- 
body else  present  right  at  that  time.  I  know 
a  man  nsmed  Sfer  who  was  sheriff  at  that 
time.  As  to  whether  he  was  present  at  that 
time,  he  was  present  at  a  second  conversation 
that  we  had,  and  Mr.  Kif  er  and  Mr.  Oarvey  and 
Mr.  Lee  and  myself.  As  to  what  was  said  and 
what  waa  done  at  that  conversation,  Mr.  Lee 
had  me  prepare  papera  for  an  attachment 
against  the  proper^  of  Mr.  Smith,  and  we 
checked  up  tiie  Items  on  the  mortgages  held 
by  the  StoAmen*8  National  Bank  and  the  Bal- 
lantine  State  Bank  against  property  of  Mr. 
Smith,  fniat  waa  in  the  first  cwiversstioEU 
Mr.  Lee  was  present.  Mr.  Oarvey  and  I  check- 
ed that  over.  As  to  how  long  sfter  the  first 
conversation  the  second  conversatioa  was  hsd, 
it  occurs  to  me  that  was  some  time  in  the 
afternoon  of  the  21st  of  January,  1918.  Mr. 
Oarvey  and  Mr.  Kjfer  and  Blr.  Lee  and  myself 
were  present  at  that  second  conversation.  Aa 
to  what  conversation  was  hsd  at  that  time,  Mr. 
Lee  opened  the  conversation,  I  heliore.  Any- 
how, he  made  th<  statement  that  we  were  goinc 
to  attach,  or  that  he  was  going  to  attach.  th« 
property  of  Smith,  and  that  he  was  going  to 
arrange  to  take  up  the  mortgages  held  by  the 
Stockmen's  National  and  the  Ballantine  State 
Banks.  He  stated  that  to  Oarvey.  Mr.  Garrey 
immediately  produced  the  bank's  copy  of  the 
mortgage,  and  we  began  to  go  over  the  iteraa. 
and  I  asked  tlx.  Oarv^  if  permission  had  been 
given  for  the  sale  of  those  cars,  and  he  said: 
'No,  only  Smith  must  account  to  me  for  the 
purchase  price  before  title  could  be  secured.* 
That  was  not  all  of  the  conversation  with  ref- 
erence to  the  mortgaged  property.  We  then 
asked  the  amounts  due,  and  a  check  waa 
drawn." 

And  OB  croBs^amlnatlon,  ha  testified  aa 
follows: 

"As  to  when  I  was  nsployed  by  Mr.  Lee  to 
bring  the  attachment  suit,  with  reference  to 
January  2l8t.  It  must  have  been  a  matter  of  a 
week  or  ten  days  before  that  That  is,  I  was 
consulted  about  the  matter  a  little  before  that. 
I  waa  not  consulted  by  Mr.  Lee  relative  to  an 
attachment  suit  against  Mr.  Smith  a  week  or 
ten  days  before  January  21st;  it  was  with  ref- 
erence to  a  foredoBure.  I  was  consulted  aboat 
bringing  a  suit  about  a  week  or  ten  days  prior 
—somewhere  about  then— I  don't  Just  remem- 
ber. I  am  not  positive  whether  I  had  already 
drawn  the  papers  and  commenced  the  acti<m  be- 
fore 1  went  to  the  bank  on  January  21,  1918. 
I  don't  know  what  day  the  action  waa  filed.  I 
must  have  had  out  the  attadiment  because  we 
bought  (brought)  it  under  that  act  of  the  Leg- 
islature which  provided  that,  after  attachment 
writ  was  issued,  we  could  then  buy  up  the 
mortgaged  preipertiw  Xt  ndglit  have  baan  fied 
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that  day,  bnt  It  wai  surely  filed  before  the  sec- 
ond conversation  when  Mr.  Kfer  was  present; 
but  possibly  it  might  not  bsTe  been  filed  when 
we  had  the  first  conversation.  In  the  course 
of  that  conversation — either  the  first  or  second 
— I  asked  Oarvey  as  to  whether  he  consented  to 
the  Belting  of  three  of  these  particular  ears,  I 
think,  as  to  whether  he  consented  to  sell  to 
those  particular  indiTidaals.  As  to  whether  Mr. 
Carrey  told  me  that  the  arrangement  was  that 
any  sides  made  by  &nith,  Smith  was  to  account 
to  the  bank  for  the  purdiase  price;  he  did  not 
tell  me  in  those  words.  As  near  as  I  can  re- 
member, it  was  that  the  purchase  price  must 
be  accounted  to  Garvey.  He  didn't  say  that  if 
that  was  done  it  would  be  satisfactory,  but  I 
judged  from  what  he  said.  *  *  *  I  mention- 
ed those  particular  indlridnals,  but  Z  knew  as 
attorney  for  Lee  that  certain  of  those  cars 
had  pasted  oat  of  the  possession  of  the  mort- 
gagor at  the  second  conversation.  At  the  sec- 
ond conversation,  we  found  out  that  some  of 
those  cars  were  not  in  the  possession  of  the 
mortgagor.  That  was  not  before  Lee  paid  the 
money.  The  second  conversation  was  when  I 
ud  Klfer  and  Lee  went  down  there.  I,  as  rep* 
resenting  Mr.  I/ee,  knew  the  Importance  of  find- 
ing oot  whet  property  was  still  covered  by  this 
mortgage,  and  I  made  no  investigation  other 
than  the  conversation  we  had  with  Mr.  Gar- 
vey. I  was  on  friendly  terms  with  him,  and 
am  now,  as  far  as  1  know.  I  did  not  go  over 
to  the  garage  and  make  any  investigation  before 
making  this  Investigation.  As  to  whether  I 
could  have  foond  out  if  I  had  made  the  investi- 
gation just  as  the  sheriff  did,  making  attach- 
ments, I  never  made  the  practice  to  investigate 
those  things  myself.  As  to  whether  I  knew 
the  importance  as  a  lawyer  and  man  buying  a 
mortgage,  I  relied  entirely  upon  the  statements 
of  Mr.  Garvey.  My  recollection  is  that  the  snit 
was  filed  before  we  purchased  the  notes,  bnt 
there  might  have  been  a  conversation  or  two 
before  we  filed  the  anit** 

The  plaintiff  then  offered  In  evidence  tbe 
testimony  of  C.  T.  Garvey,  taken  by  d^si- 
ttou  In  the  case  of  John  Lnther  v.  Walter 
O.  Lee  et  al.,  and  four  other  cases  then  pend- 
ing in  the  district  conrt  of  Big  Horn  county. 
On  direct  examination,  be  testified: 

"After  the  taking  of  these  three  mortgages 
which  have  been  testified  to,  and  which  are  at- 
tached to  the  complaints  whidi  I  have  identi- 
fied, I  did  not  at  any  time  give  to  Thomas  C. 
Smith  any  anthorltar  to  sell  ai^  of  the  antomo- 
Ules  mentioned  in  any  one  or  all  of  these  diat- 
tcl  mortgages.  1  did  not  know  that  ^omas 
G.  Smith  ever  sold  to  John  Luther  a  four-cyl- 
inder, model  T,  Ford  touring  car,  described  in 
the  complaint  as  car  nnmber  22202SS.  He 
never  advised  me  at  any  time  that  he  had  sold 
that  car  to  John  Luther.  Thomas  Smith  never 
advifed  me  that  he  had  sold  to  P.  W.  Young 
one  Ford  automobOe  numbered  2247443,  Indud- 
ed  In  the  mortgage  covering  Ford  automobiles, 
which  I  have  heretofore  identified.  I  never 
knew  he  sold  that  car  to  P.  W.  Yonng.  Thom- 
as 0.  Smith  never  told  me  that  be  had  sold  to 
Edgar  Jones,  one  Bnlek  automobfle,  touring 
csr,  mode)  B35,  frame  349296,  motor  868667. 
I  did  not  know,  at  any  time  prior  to  tbe  sale  of 
this  note,  that  Thomas  a  Smith  had  soM  the 
cm  jnat  moitlonad  to  John  Lothw,  P.  W. 


Young,  rtid  Edgar  Jones.  I  never  knew,  prior 
to  the  sale  of  these  three  notes,  1,  2,  and  3,  to 
Walter  O.  Lee,  by  my  bank,  that  that  car  had 
been  sold  to  Gibbs.  Prior  to  the  time  I  sold 
tbe  notes,  Bzhibits  1,  2,  and  S.  to  Walter  O. 
Lee  under  demand  of  tbe  sheriff,  as  I  testified, 
Thomas  0.  Smith  bad  never  told  me  of  his  hav- 
ing B(dd  cars  other  than  Ukose  described  In  the 
complaint,  or  anawers,  in  the  five  present  ac- 
tions, that  were  covered  1^  these  three  mort- 
gages and  mentioned  In  these  complaints." 

Upon  cross-examinatloD,  be  testified: 

"When  I  took  Uie  notes  •  •  •  which  are 
also  secured  chattel  mortgages'  on  automo- 
biles handled  by  Mr.  Smith  in  the  conduct  of  his 
automobile  business,  I  knew  then,  as  cashier  of 
the  Stockmen's  National  Bank,  be  was  from 
time  to  time  disposing  of  the  mortgaged  prop- 
erty under  the  same  agreement,  and  I  con- 
sented to  that,  that  is,  on  condition  that  he 
should  turn  in  the  proceeds  to  the  bank.  That 
was  a  private  agreement  between  me  and  Mr. 
Smith;  I  acting  aa  cashier  of  the  Stockmen's 
National  Bank,  and  Mr.  Smith,  of  coarse,  acting 
for  himself.  As  to  whether  I  gave  my  con- 
sent as  cashier  of  the  Stockmen's  Nationsl 
Bank  that  he  should  from  time  to  time  dispose 
of  the  mortgaged  property,  that  is,  sell  it,  but 
that  he  should  turn  the  proceeds  of  the  sales 
when  he  made  them  in  to  the  bank,  I  would 
say  cash  sales  were  to  be  indorsed  and  the 
notes  O.  K.'d  by  me.  With  reference  to  theae 
specific  instances  where  the  sales  were  made, 
he  didn't  come  out  and  tell  me  he  sold  the  cars 
to  these  fellows.  Sure,  I  knew  be  sold  them 
to  somebody.  They  weren't  there.  As  to 
whether  I  knew  when  I  took  all  these  chattel 
mortgages  as  cashier  of  the  Stockmen's  Na- 
tional Bank,  and  also  aa  an  officer  of  the  Bal- 
lantine  Sute  Bank,  at  that  time  that  the  only 
way  Smith  had  to  pay  would  be  to  sell  this 
mortgaged  property,  I  would  say  these  loans 
were  not  the  fun  valuation.  We  didn't  stake 
him  the  full  amonnt  oi  a  earioad  of  cars.  I 
knew  there  is  where  he  would  get  his  money. 
He  was  in  the-  automobile  business,  sure,  to 
sell  automobiles.  Surely  he  could  not  take  the 
merchandise  over  in  one  place  and  let  them 
stand  there  doing  nothing.  Surely,  I  knew  at 
the  time  on  November  27,  1917,  when  be  paid 
this  $1,000  on  note  marked  Exhibit  8,  that  he 
must  have  sold  some  cars  to  get  tiliat  money. 
He  must  have  sold  some  cars,  bnt  I  didn't 
know  what  cars  he  was  selling.  Q.  Every  time 
he  came  in  and  paid~any  money,  you  accepted 
the  money  and  didn't  want  to  know  what  car 
be  sold;  but  you  were  satisfied?  A.  Selling 
cars  and  indorsing  it  on  the  paper,  that  was  all 
right.  I  mads  no  objection.  With  reference  to 
ttiis  particular  mortgage  introduced  in  evi- 
dence, I  knew  that  Mr.  Smith  was  going  to  sell 
these  automobiles  to  various  purchasers  from 
time  to  time  while  the  mortgage  was  in  exist- 
ence. I,  aa  cashier  of  tbe  bank,  consented  to 
him  doing  that.  I  consented  as  cashier  on  be- 
half of  the  bank  to  him  selling  these  automo- 
biles from  time  to  time  in  due  course  of  busi- 
ness, and  that  was  our  arrangement  and  under- 
standing." 

Tbe  foregoing  synopsis  constitutes  the  gist 
of  all  of  the  plaintiff's  testimony  offered  in 
npport  ot  his  coiiq>lalnt 
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[1,2]  As  defined  by  onr  Btatnte,' section 
7480,  R.  O.  M.  1921— 

"Actual  fraud,  within  the  meaning  of  this 
chapter,  eonsista  in  any  of  the  following  acts, 
committed  by  a  party  to  the  contract,  or  with 
his  conuivancet  'with  intent  to  deceive'  another 
party  thereto,  or  to  induce  him  to  enter  into  the 
contract:  (1)  The  suggeatlon.  as  a  fact,  of 
that  which  is  not  true,  by  one  who  does  not 
believe  it  to  be  trne;  (2)  The  positive  asser- 
tion, in  a  manner  not  warranted  by  the  informa- 
tion of  the  person  making  it,  of  that  which  is 
not  true,  though  he  believes  it  to  be  true;  (3) 
The  suppression  of  that  which  is  true,  by  one 
having  knowledge  or  belief  of  the  fact;  (4) 
A  promise  made-  without  any  intention  of  per- 
forming it;  or,  (5)  Any  other  act  fitted  to  de- 
ceive." 

As  to  whether  actual  fraud  has  been  prac- 
ticed Is  a  question  of  fact  (section  7482,  R. 
O.  M.  1921),  and  the  harden  of  proof  is  up- 
on the  one  who  alleges  It.  Lindsay  v.  Kroe- 
ger,  37  Mont  231,  95  Pac.  839. 

[3]  In  order  to  go  to  the  Jury  the  plain- 
tltr  must  make  out  a  prima  facie  case  em- 
bracing the  eiements  of  actual  fraud,  viz.: 
(1)  A  representation;  (2)  Its  falsity:  (3)  Its 
materiality;  (4)  the  speaker's  knowledge  of 
its  falsity,  or  ignorance  of  Its  truth;  (5)  his 
intent  that  It  should  be  acted  upon  by  the 
person  and  In  the  manner  reasonably  con- 
templated; (6)  the  hearer's  Ignorance  of  Its 
falsity;  (7)  his  reliance  upon  Its  truth;  (8) 
his  ri^t  to  rely  thereon ;  (9)  and  bis  conse- 
quent and  proximate  Injury.  26  O.  J.  1062. 

"When  it  appears  that  a  party,  who  dbdms 
to  have  been  deceived  to  his  prejudice,  has  in- 
vestigated for  himself,  or  that  the  means  were 
at  hand  to  ascertain  the  truth  ♦  •  •  of  any 
representations  made  to  him,  his  reliance  upon 
such  representations,  however  false  they  may 
have  been,  affords  no  ground  of  complaint" 
Grinrod  t.  Anglo-American  Bond  Co.,  84  Hont 
169.  85  Pac.  891;  Power  &  Bros.  t.  Tamer, 
37  Mont.  521,  97  Pac.  900;  2ft  C.  J.  1149. 

"One  cannot  secore  redress  for  fraud  where 
he  acted  in  reliance  upon  his  own  knowledge 
or  judgment  based  upon  independent  inves- 
tigation."  26  G.  J.  1162. 

[4]  A  judgment  of  nonsuit  la  prtrper  where 
the  plaintiff  faila  to  prove  a  case  tor  the  Ju- 
ry (section  0317,  R.  C.  H.  1021);  and  when 
no  substantial  evld«ice  has  bem  Introduced 
by  the  party  upon  whom  the  burden  rests,  a 
question  of  law  for  dedalon  the  court  is 
presented.  Bropby  y.  Idaho  Produce  &  Pro- 
vision Ga,  81  HoDt  270,  78  Pac.  403;  Escal- 
lier  T.  Great  Northon  By.  Co..  M  Mont.  238, 
127  Pac.  468,  Ann.  Oaa.  1014B,  468. 

[1,1}  In  our  opini<m  the  district  court 
properly  (ranted  a  nonsuit,  as  the  proof 
dearly  establishes  the  tact  that  the  plain- 
tiff was  In  a  position  as  tevorable  as  the  de- 
fendant to  know  the  trne  sltnatlini  and  fiwts 
pertaining  thereto.   The  plaintiff  was  vice 


president  of  the  defendant  bank,  one  of  Its 
directors,  and  a  member  of  its  examining 
and  discount  committees.  He  was  the  cause 
of  Smith  doing  business  with  the  Imnk  And 
obtaining  as  much  money  as  he  did.  He 
knew  that  Smith  was  doing  business  on  bor- 
rowed money,  that  Smith  was  selling  an- 
tomobilea  In  the  course  of  trade,  and  that 
same  were  mortgaged.  He  had  been  indors- 
er  on  Smith's  notes,  secured  by  mortgaged 
cars,  which  mortgaged  property  he  knew 
was  sold  and  disposed  of  by  Smith,  notwith- 
standing the  mortage.  He  was  with  Gar- 
vey  constantly  when  in  Hardin,  visited  with 
bim,  slept  with  him,  ate  with  him,  worked 
with  him  In  the  bank  In  connection  with  the 
conduct  of  the  business  of  the  bank,  fre- 
quently discussed  the  condition  of  Smith's 
Indebtedness  and  the  mortgage  secnrlty 
therefor.  He  rented  the  garage  to  Smith, 
used  by  him  as  his  place  of  business,  kept 
his  car  therein,  and  frequently  visited 
Smith's  garage.  He  himself  bought  a  Bnick 
car  from  Smith,  which  he  thought  was  cov- 
ered by  chattel  mortgage,  allowing  him  a 
credit  of  $600  on  rent  due  for  the  garage, 
paying  him  $700  cash,  which  cash  he  learn- 
ed upon  inquiry  had  not  been  turned  In  to 
the  bank.  He  knew  of  the  sale  of  cars  made 
by  Smith  to  Small  and  Paisley,  which  cars 
were  covered  by  chattel  mortgagee  to  the 
bank. 

Since  it  is  essential  that  the  party  to 
whom  a  misrepresentation  Is  made  should  be 
deceived  thereby,  and  believe  it  to  be  true, 
one  can  secure  no  redress  for  a  mlsr^re- 
sentation,  which  he  knew  to  be  false,  nor  for 
failure  to  disclose  facts  which  he  knew  to 
exist.  If  the  representee  knew  the  truth,  It 
Is  obvious  that  he  was  neither  deceived  nor 
defrauded,  and  that  any  loss  he  may  snstain 
Is  not  traceable  to  the  representations,  bat 
Is  in  effect  self-inflicted.  The  facts  disclosed 
In  this  action  present  a  case  falling  clearly 
within  the  rule  of  caveat  emptor  under  the 
great  weight  of  authority.  The  evldenci 
was  not  sufficient  to  take  the  ease  to  the  Ju- 
ry. The  weakness  of  plaintiff's  position 
prompts  the  remark  that  Just  because  one 
brings  a  lawsuit  or  appeals  a  case  to  this 
court  is  not  Indicative  that  either  Is  meri- 
torious. Under  all  of  the  evidence  sabniit< 
ted,  the  plaintiff  failed  to  prove  his  case, 
and  In  our  opinlcoi  the  ncmsult  was  proper 
ly  granted. 

The  judgment  and  order  are  afflimed. 

Affirmed. 

GOOPBR  and  SOLLOWAT,  JJ..  and 
AYERS,  District  Judge  (sitting  In  place  of 
^YNOIJ)S,  J.,  dtsqnallfled).  ooncnr. 

BEANTLT,  O.  J.,  being  absent  takes  n» 
part  in  the  fcw^ing  i^lnlon. 
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AUSTBY  V.  YELLOWSTONE  VALLEY 
MORTGAGE  CO.    (N«.  4788.) 

(Supreme  Cotirt  of  Montana.   May  24»  1922.) 


AXJBVBY  T.  TEIXOWSTONE  VALLEY  MORTGAGE  CO.  $31 
(lOT  P.) 

service  man  within  one  year  after  honorable 
diacbarge,  ooder  Lawi  1019,  c.  104,  damages  tor 
time  lost  and  for  traveling  expenses  and  at* 
tending  the  hearing  on  the  motion  to  vacate  the 
foreclosure  decree  could  not  be  recovered  where 
the  complaint  showed  that  the  motion  was  made 
on  affidavits,  and  therefore  plaintiff's  presence 
was  not  required;  only  damages  proximately  re- 
sultant from  defendant's  vrongfol  act  beh^c  re- 
coverable. 


1.  Army  asd  navy  «=»34— Federal  Civil  Relief 
Act  not  In  conflict  with  state  statute. 

Soldiers'  and  Sailors'  ClvU  Belief  Act  (U. 
S.  Comp.  St.  1918,  U.  S.  Comp.  St.  Ann.  Supp. 
1919,  U  3078Ua-3078%Ba),  suspending  during 
the  "present  war"  legal  proceedings  prejudicing 
the  civil  rights  of  persons  in  military  service, 
was  designed  to  protect  ^udi  persons  vrh0e  in 
active  military  service,  while  Laws  1919,  c.  104, 
expressly  protects  them  from  foredosure  of 
their  mortgagee  only  for  one  year  after  an  hon- 
orable discbarge,  and  there  is  no  such  substan- 
tial conflict  betweoi  them  as  to  render  the  lat- 
ter inoperative. 

2.  '  Amy  and  aavy  «s>34— AlleB*tloii  siiflloleiit 
■■der  statute  aliowlBB  doabie  danaoes  to  dls- 
flharged  'ioidlar  for  wronnfiil  forooloooro  of 
nortgaie. 

In  an  action  to  recover  for  foredosnre  of  a 
mortgage  contrary  to  Laws  1919.  c.  104.  pro- 
hibiting the  same  against  ei-serviee  men  for 
one  year  after  honorable  disdiarge,  an  allega- 
tion that  immediately  upon  securing  a  decree 
of  foreclosure  the  mortgagee  procured  the  sher- 
iff to  take  possession  of  the  mortgaged  prop- 
erty is  suffident  under  section  6  thereof,  pro- 
viding any  person  whose  security  is  taken  con- 
trary to  the  act  may  recover  doable  damages. 

3.  Army  and  navy  «=>34— Allegatloa  held  to 
oecessariiy  Imply  oppression,  fraud,  or  malice 
la  foreclosure  of  mortgage  on  property  of  dls- 
oltarged  solMer. 

In  an  action  by  discharged  soldier  to  re- 
cover Rouble  damages  for  foreclosure  of  a 
mortgage  and  taking  of  security  contrary  to 
Laws  1919,  c.  104,  |  5.  protiibiting  the  same 
against  ex-service  men  for  one  year  after  hon- 
orable discharge, .  an  allegation  that  the  mort- 
gagee  procured  the  sheriff  to  take  possession 
of  the  mortgaged  premises  before  sale  is  saf- 
fident.  even  thoagh  recovery  depends  upon  op- 
preasion,  fraud,  or  malice,  without  express  use 
ol  the  terms  "oppression,"  "fraud,"  or  "malice," 
and  even  though  the  statute  is  penal  and  per- 
mits reeovery  of  more  than  compensation. 

4.  Army  and  aavy  «s934--FallHro  to  anogo 
^alatlff  discharged  soMler  emptoylag  attor- 
ney to  sat  atldo  foroolosare  paid  or  was  lia- 
ble f«r  attorney  fee  .sought  to  bo  raoovarod 
rendsrs  oomplalnt  insnfloleat. 

In  an  action  to  recover  damages  for  vrong- 
fnl  foredosure  of  mortgage  against  an  ex-serv- 
ice man  within  one  year  after  honorable  dis- 
charge, nnder  Laws  1919,  c.  104,  an  allegation 
in  the  complaint  that  plaintiff  was  compelled  to, 
and  did,  employ  an  attorney,  stating  the  rea- 
sonable value  of  the  services,  but  failing  to  al- 
lege payment  by  plaintiff  or  any  liability  to  pay 
therefor,  is  insoffident. 

9.  Army  aad  navy  «s>34— Not  roooverablo  If 
nnnecoesarlly  laourred. 

In  an  action  to  recover  damages  for  wrong- 
fnl  foredosure  of  a  mortgage  against  an  ex* 


6.  Army  and  aavy  4=»3't-4:ests  In  feredosoro 
SHit  abide  Judgment  In  suoh  notion  and  aro  not 
reeovorablo  aa  danagot  In  notion  for  wrong- 
f Hi  foroolosare. 

In  an  action  by  an  ex-service  man  nnder 
Laws  1919,  c.  104,  for  damages  for  wrongful 
foreclosure  of  a  mortgage  against  him  within  a 
year  after  honorable  discharge,  he  may  not  re- 
cover, as  damages  court  costs  paid  by  him  in 
the  foredosure  suit,  which  must  abide  tbe  re- 
sult of  such  suit  under  Rev.  Codes  1921,  t 
9788,  as  he  cannot  recover  them  twice. 

7.  Army  and  navy  «s=>34— Act  extondlng  time 
for  foreclosure  sgalaat  ex-servloe  men  maraly 
stays  entry  of  deoroo  In  salt  oonnaaoed  bo* 

fore  passage. 

A  foredosure  suit,  commenced  before  Laws 
1919,  c  104,  prohibiting  foreclosure  of  a  mort- 
gage against  an  ex-service  man  within  a  year 
after  honorable  discharge,  was  not  wrongful, 
and  the  effect  of  the  act  thereon  was  only  to 
stay  entry  of  a  decree  ontU  expiration  of  the 
time  limited  1^  the  act. 

Appeal  from  District  Court,  Hlchland 
County;  0.  O.  Hurley,  Judge. 

Action  by  Nels  Austby  against  the  Yellow- 
stone Valley  Mortgage  Company.  From  a  de- 
fault Judgment  for  plaintiff  and  an  order  re- 
fusing to  aet  it  aside,  defendant  appeals.  Re- 
versed and  remanded. 

Brattin  *  Eetter,  of  Sidney,  for  aK>eIlant. 
Jau  Blvenes,  <tf  Glmdlve,  and  A.  A.  Gnn 
rud,  of  Hdena,  for  respondent. 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  damages  for  the  wrongful  fore- 
closure of  a  mortgage.  Plaintiff  recovered 
judgment  by  default,  and  defendant  appenled 
therefrom  and  from  an  order  refusing  to  set 
aside  the  default  and  permit  it  to  answer. 

The  complaint  alleges  that  plaintiff  was  In 
the  military  service  of  the  United  States  from 
June,  1917,  until  December,  1918,  on  which 
latter  date  he  waq  honorably  discharged; 
that  on  October  2,  1918,  defendant  herein 
commenced  an  action  in  the  district  court  of 
Richland  county  to  foreclose  a  mortgage 
which  plaintiff  had  theretofore  executed; 
that  such  proceedings  were  taken  that  <m 
July  1, 1919,  the  default  of  this  plaintiff  was 
entered,  and  a  decree  of  fwecloaure  render- 
ed ;  that  plaintiff  was  required  to,  and  did, 
employ  an  attorney  to  iH-ocure  tbe  decree  to 
be  set  aside,  and  it  was  set  aside  on  Septem- 
ber 3,  1919;  that  tbe  reasonable  value  of  the 
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attornejr'B  bct vices  was  917Q;  that  plaintiff 
attended  the  hearing  on  the  motion  to  set 
aside  the  decree,  and  lost  seven  days'  time  to 
his  damage  In  the  sum  of  $42 ;  that  be  paid 
out  928.60  In  traveling  expenses  to  attend 
such  hearing;  and  that  be  was  required  to 
pay  $2.50  court  costs.  These  items  aggregate 
$248,  and  the  prayer  la  that  plaintiff  recover 
double  that  amount  The  Judgment  follows 
the  prayer,  and  la  for  $496. 

[1]  We  are  not  Impressed  by  the  argument 
advanced  by  defendant  that  chapter  104, 
Laws  of  1919,  Is  not  <^ratl7e.  If  there  were 
any  Irreconcilable  conflict  between  this  act 
and  the  Soldiers'  and  Sailors'  Civil  Rell^Act 
(40  U.  S.  Stat  440  [U.  S.  Comp.  St  1918,  TI. 
S.  Comp.  St  Ann.  Supp.  1919,  H  307814a- 
3078^88]),  then  clearly  the  federal  statute 
would  prevail,  at  least  to  the  extMit  of  the 
repugnancy,  but  the  purpose  of  the  two  acts 
Is  altogether  different  The  preamble  to  the 
federal  atfttate  declares: 

"For  the  parpose  of  enablfav  the  United 
States  the  more  snecesBfully  to  prosecute  and 
carry  on  the  war  In  which  it  is  at  present  en- 
gaged, protection  la  hereby  extended  to  per> 
sons  in  military  service  of  the  United  States  in 
order  to  prevent  prejudice  or  injury  to  their 
civil  rights  daring  their  term  of  service  and 
to  enable  them  to  devote  their  entire  energy 
to  the  military  needs  of  the  nation,  and  to 
this  end  the  following  provisions  are  made  for 
the  temporary  suspension  of  legal  proceedings 
and  transactions  whldi  may  prejudice  the  civil 
rights  of  persons  in  such  service  during  the 
continuance  of  the  present  war,"  etc. 

That  act  Is  distinctly  a  war  measure  de- 
signed to  protect  those  In  the  military  serv- 
ice of  the  government,  and  thereby  enable 
them  to  devote  their  entire  energies  to  the 
needs  of  the  nation.  Cliapter  104  was  not 
enacted  until  March  4,  1919,  more  than  four 
monttis  after  the  Armistice  was  signed.  It  is 
not  intended  to  afford  protection  to  persons 
while  In  the  military  service,  but,  on  the  con- 
trary, expressly  declares  that  its  protection 
ext^ds  only  to  those  who  have  been  honor- 
ably discharged.  Speaking  In  general  terms, 
the  federal  act  protects  the  soldier  while  he 
is  In  acttve  military  service,  whereas  our 
state  statute  extends  protection  to  him  for 
one  year  after  his  service  has  ^ieea  terminat- 
ed by  an  honorable  discharge.  There  is  not 
any  substantial  conflict  between  the  two  acts. 
Chapter  104  differs  materially  from  the  stat- 
ute ramsldered  In  Konkel  v.  State,  168  Wis. 
836. 170  N.  W.  715.  or  the  Oregon  Act  Involv- 
ed In  Pierrard  v.  Hodi,  97  Or.  71.  184  Pac. 
494,  191  Pac.  32& 

[2]  In  the  omplaint  herein  It  Is  alleged 
that  immediately  upon  securing  the  decree  of 
foreclosure,  this  defendant,  plaintiff  la  the 
foredoBure  suit  procured  the  sheriff  to  take 
possessltm  of  the  mwtgaged  property.  If 
this  allegation  be  true,  the  case  Is  brought 
wittiln  the  meaning  of  section  6  of  chapter 
104  above. 


[8]  Assuming  that  the  statute  in  so  far  as 
it  authorizes  the  recovery  of  double  damages 
is  penal  In  diaracter  (17  C.  J.  997),  and  that 
a  recovery  of  more  than  compensation  can  be 
had  only  in  the  event  that  the  person  causing 
the  damages  was  guilty  of  oppression,  fraud, 
or  malice  (McDonald  v.  Montana  Wood  Co., 
14  Mont  88,  3S  Pac.  668,  43  Am.  St.  Rep. 
tn.6),  still  the  complaint  herein  Is  not  open  to 
the  crltldsm  that  it  does  not  warrant  a  re- 
covery of  double  damages  If  any  damages  are 
recoverable.  It  is  true  that  plaintiff  does 
not  employ  any  of  the  statutory  terms  "op- 
pression, fraud  or  malice,"  but  if  the  facts 
stated  give  to  the  acts  of  the  plaintiff  in  the 
foreclosure  suit  the  character  of  opprcraion, 
fraud,  or  malice,  the  complaint  is  sufficient 
and  the  aUegation  that  the  plaintiff  in  that 
action  procured  the  sheriff  to  take  poss^ 
sion  of  the  mortgaged  premises  before  sale 
necessarily  Implies  that  he  acted  opprrasive- 
ly,  for  there  Is  not  any  atithoritgr  In  law  for 
such  procedure. 

[4]  The  comidaint  Is  subject  to  other  ob- 
jections lodged  against  it  It  Is  alleged  that 
plaintiff  was  compelled  to  and  did  employ  an 
attorney  to  have  the  decree  set  aside,  and 
that  the  attorney's  services  were  of  the  rea- 
SMiable  value  of  $175.  but  it  is  not  anywlmo 
alleged  that  plaintiff  has  rither  paid  or  be- 
come liable  to  pay  that  sum  or  any  sum 
whatever.  In  principle,  the  case  la  governed 
by  Plymoutti  Gold  Mlnii«  Oa  t.  United 
States  F.  ft  G.  Co,  85  Mont  23.  88  Pac.  605. 
10  Ann.  Gas.  951. 

[t]  Actual  damages  are  claimed  in  the  sum 
of  $42  for  time  lost,  and -^8.50  for  traveling 
expmses  in  attending  the  bearing  upon  the 
motion  to  vacate  the  foreclosure  decree,  but 
it  is  alleged  in  this  complaint  that  the  motion 
to  vacate  the  decree  was  made  upon  afflda>- 
vits,  so  that  It  appears  impossible  that  plain- 
tiff's presence  at  the  bearing  was  necessary, 
and  it  is  elementary  that  the  only  damages 
which  he  can  recover  are  those  which  result- 
ed proximately  from  the  defendant's  wrong- 
ful act. 

[1,  n  It  is  alleged  that  plaintiff  was  requir- 
ed to  pay  $2.60  court  costs,  and  this  must  re- 
fer to  his  appearance  fee  in  the  foreclosure 
suit  The  costs  in  that  action  will  at^de  the 
Judgm^t  If  plaintiff  herein,  defendant  tn 
that  suit,  finally  prevails,  be  will  recover  his 
costs  as  a  matter  of  course.  Section  9788, 
Rev.  Codes  1921.  He  cannot  recover  them  in 
that  action  and  also  In  this  (me.  but  whether 
he  does  or  does  not  prevail  in  the  foreclosure 
suit,  that  item  ot  expense  Is  not  a  proper  ele- 
ment of  damages  in  this  action.  The  foreclo- 
sure suit  was  instituted  before  chaptw  1<H 
was  enacted;  hence  the  commenconent  of  the 
action  was  not  wrongful.  The  only  effect  of 
the  act  was  to  stay  the  entry  of  a  decree  un- 
til the  time  therein  mentlixied  expired. 

The  complaint  does  not  state  fiicts  sufll' 
dent  to  ccmstltate  a  cause  of  actton.  and  wUl 
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not  BUinwrt  the  Judgmoit.  The  judgment  and 
order  are  reversed,  and  the  cause  Is  remand- 
ed to  the  district  court  for  further  i^oceed- 
faigs  not  Inomslstent  with  llie  Tlews  herein 
expressed. 
Reversed  and  remanded. 

COOPER  and  GALEN,  JJ.,  and  ATBRS, 
District  Judge  (sitting  In  place  of  BBANTLY, 
0.  X,  disqualified),  concur. 


(CS  Hont.  435) 

MeVEY  V.  JEMI80N  at  al.  (No.  4781.) 
(Supreme  Gonrt  of  Montana.  May  24,  1922.) 

1.  Appeal  and  error  «=3854(6)— Grast  of  new 
trial  supportable  on  any  ground  alleged  not 
disturbed. 

The  action  of  the  trial  court  in  granting  a 
new  trial  vUl  not  be  disturbed  on  appeal,  wbere 
rapportable  on  any  one  of  seTeral  grounds  re- 
lied on. 

2.  Appeal  and  error  €=»979{2)— Dlsorellon  In 
granting  new  trial  not  disturbed  where  the 
evIdsDCB  Is  oonfliotlno. 

Where  the  evideoce  is  conflicting,  the  dis- 
cretion Hi  the  trial  court  in  granting  a  new 
trial  will  not  be  disturbed  on  appeal.  In  ab- 
sence of  anything  showing  abnse  of  discretion. 

Appeal  from  District  Court,  Missoula 
County;  Asa  li-  Doncan,  Judge. 

Action  by  Ralph  McVey  against  Abraham 
Jemlson  and  Philip  Jemlson.  Verdict  for 
plaintiff,  and,  from  an  ordw  granting  a  new 
trial,  idfdutur  appeals.  Affirmed. 

Rldbard.  H.  Smith  and  Arthur  A,  Brown, 
both  of  Missoula,  for  acv^lant 

HOUiOWAT,  J.  This  action  was  brought 
to  recover  damages  for  trespass  upon  real 
estate.  Plaintiff  alleges  that  from  January 
1, 1914,  to  January  1, 1919,  he  was  the  lessee, 
in  poKOSsion,  and  entitled  to  the  possession, 
of  100  acres  of  land  situated  in  Missouln 
county ;  that  in  S^tember,  1018,  the  de- 
fendants wrongfully  entered  upon  the  Iftnd 
and  plowed  up  and  destroyed  growing  crops, 
to  bis  damage  In  the  sum  of  ^00.  The  an- 
swer Is  a  general  denial.  The  cause  was 
tried  to  the  court  sitting  with  a  Jury,  and 
resulted  In  a  verdict  in  favor  of  plaintiff  for 
1150.  Upon  application  of  defendants,  the 
court  granted  a  new  trial  and  plaintiff  ap- 
pealed from  ttie  order. 


JEMISOH  633 
p.) 

[1]  The  notice  of  Intention  to  move  for  a 
new  trial  specifies  all  the  statutory  grounds 
except  newly  dlscovwed  evidence.  The  or- 
der granting  the  motion  is  in  general  terms, 
hence  It  will  be  sustained  if  it  can  be  upon 
any  of  the  grounds  mentioned  in  the  notice. 
SeU  T.  Sell,  58  Mont.  329,  193  Pac.  561. 

[2}  Among  the  grounds  relied  upon  are  In- 
sufficiency  of  the  evidence  to  justify  the  ver- 
dict, and  excessive  damages  appearing  to 
have  been  given  under  the  Influence  of  pas- 
sion or  prejudice,  and  upon  either  of  these 
grounds  the  order  may  be  sustained.  The 
evidence  is  in  direct  conflict  upon  the  ques- 
tion: Did  the  defendants  go  upon  the  land 
and  do  the  plowing  in  question  under  ex- 
pressed permission  from  the  plaintiff?  In 
the  district  court  is  lodged  the  sound  legal 
discretion  to  grant  or  refuse  a  new  trial  in 
a  case  where  the  evidence  Is  conflicting,  and 
its  action  in  the  premises  will  not  be  disturb- 
ed on  appeal  except  for  manifest  abuse  of 
discretion.  Foumier  v.  C!oudert,  34  Mont. 
484,  87  Pac.  455.  If  the  court  had  In  mind 
the  conflict  in  the  evidence  upon  the  matter 
to  which  reference  baa  just  been  made,  it 
did  not  abuse  its  discretion  in  granting  the 
order.  If,  however,  the  court  resolved  that 
conflict  In  favor  of  the  plaintiff,  the  evidence 
does  not  justify  a  verdict  for  more  than 
nominal" damages  If  tbe  testimony  of  the  de- 
fmdants  as  to  the  extent  of  their  operations 
be  accepted  os  true,  or,  if  plaintiff's  testi- 
mony be  accepted,  tlie  verdict  is  grossly  ex* 
cesslve. 

Tbe  district  court,  having  observed  the 
witnesses  on  the  stand,  was  In  a  nradi  more 
advantageous  position  to  judge  of  their 
credibility  and  of  the  propriety  of  their  ver- 
dict than  are  the  members  of  this  court,  and 
tbe  order  granting  the  motion  will  not  be 
disturbed  in  the  absence  of  anything  to  in- 
dicate an  abnse  of  discretion.  In  Fadden  t. 
Butte  Miners'  Union,  SO'Mont  104,  147  Pac. 
620,  this  court  said: 

"The  question  in  the  first  instance  was  for 
the  Jury,  and,  upon  motion  for  new  trial,  for 
the  judge  who  saw  the  witnesses  on  tbe  stand. 

If  he  was  satisfied,  as  he  may  have  been,  that 
the  preponderance  of  the  evidence  was  not  with 
tbe  plaintiff,  it  was  his  duty  to  set  tbe  verdict 
aside.  With  such  an  order  made  under  sudl 
clrcumstancefl  we  may  not  interfere.** 

The  order  Is  affirmed. 
Affirmed. 

OOOPER  and  GALEN,  JJ.,  and  ATEBS, 
District  Judge  (sitting  In  jdace  ot  BBAMT- 
tiZf  O.  J.,  dlsqualifle^,  concnr. 
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(63  Mont.  50) 

STATE  ex  ral.  NEVILLE  V.  MULLEN  •!  aL 

(No.  4939.) 

(Sopreme  Court  of  Montana.    April  S,  1922. 
B«hearing  Denied  June  1^  1922.) 

1.  Intoxicating  Hqaort  «=»246-^Othflr  vMWa^ 
!■  statute  relatlag  to  transMrt«tloB  refers  to 
vehicles  of  character  of  those  enunerateil. 

The  general  term  "otber  Tehfde"  of  Laws 
1921  (Ex.  SeBS.)  c.  9,  {  28,  providing  for 
search  and  seizure  when  anj  officer  discovers 
any  person  transporting  intoxicating  liquors  in 
any  buggy,  etc.,  or  "other  vehicle,"  is  limited  in 
its  meauiog  to  designate  vehicles  of  the  genersl 
character  of  those  particularly  enumerated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  I^rases,  First  and  Second  Series,  Other.] 

2.  Intoxioatlaa  llqocrs  «a»245-8tatate  d»- 
Booadag  traaspertlaa  llqoors  la  buggy,  eta, 
Bot  applicable  to  earrylag  la  kaad  iMg. 

Under  Laws  1921  (Ex.  Sess.)  c.  9,  {  26, 
**other  vehicle"  being  construed  to  designate 
vehicles  of  the  general  character  of  those 
enumersted,  that  section  has  no  application  to 
the  seizure  of  liquors  transported  in  a  hand 
bag,  and  the  section  is  not  Imccndlable  with 
Laws  1917,  c.  143,  S  9. 

3.  Intoxicating  liquors  «=324S— Statutes  relat- 
Ing  to  traffic  and  possession  of  liquors  not 
being  Irreoonollable,  each  to  be  given  effect. 

Laws  1921  (Ex.  Sess.)  c.  9,  S  39,  declares, 
"Except  as  herein  otherwise  specified,  this 
act  shall  be  construed  as  supplemental  to  add 
a  part  of  all  laws  of  this  state  relating  to  in- 
toxicating liquors."  and  should  be  read  with 
Laws  1017,  c.  143,  as  eonstitating  one  gen- 
eral leglslatiTe  plan,  and,  there  being  no  ir- 
reconcilable conflict  between  Chapter  9  and 
chapter  143,  each  should  be  glren  full  force 
and  eifect. 

4.  latexloating  llqoors  4=3244— Proceeding  to 
seize  llqnor,  when  law  violated  la  offloei'a 
presenoo,  la  reai. 

The  proceeding .  to  seize  liquor  when  the 
law  is  violated  in  the  officer's  presence,  war- 
ranted  by  Laws  1917,  C.  143,  {  9,  is  in  rem, 
and  is  independent  of  any  criminsl  prosecu- 
tion for  riolation  of  the  liquor  laws. 

5.  latoxloating  liquera  «5>25^1nqalry  as  to 
offleer'a  right  to  seize  llqnor  aet  authorized 
when  record  does  not  dttdose  that  Hqaor  was 
seized  aa  evldeaoob 

Where  the  record  does  aot  disdose  that 
liquor  was  seized  for  use  as  evidence,  an  in- 
quiry on  motion  for  return  of  the  liquor,  as 
to  the  sheriff's  right  to  the  possession  fteld 
not  authorized. 

6.  latoxloatlns  llqaors  «=3249— Right  to  oeize 
liquor  without  prooess  ooextensive  wRfc  right 
to  arrest  without  warraat. 

Under  Laws  1917.  C.  143,  S  9,  the  right  to 
seize  intoxicating  liquors  without  process  is 
coextensive  with  the  right  to  arrest  without  a 
wsrrant,  and  the  authority  to  arrest  without  a 
warrant  is  conferred  in  the  same  terms  as  is 
the  like  authority  given  to  any  peace  officer  by 
Ber.  Codes  1921.  |  11768. 


7.  Arrest  «=^3(3)— Cireumstaaoes  as  to  of- 
tou't  right  to  arrest  without  warrant  stated. 
The  utmost  that  can  be  exacted  of  the 
^cer  who  arreeta  without  n  warraat  in  that 
the  dreamstances  shall  be  such  that  upon  them 
alone  he  would  be  Justified  In  making  a  com- 
plaint upon  which  a  warrant  might  issue.  In 
other  words,  if  the  circumstances  are  such  that 
the  officer  could  properly  secure  a  warrant  of 
arrest,  be  may  arrest  without  warrant  if  the 
offense  which  the  circumstances  tend  to  es- 
tablish was  committed  in  his  presence. 


8.  Arrest  «=>63(4)— latoxloating  liqnora 
249— Evidenoe  held  ta  show  li..-.t  offioer  had 
"probable  oaase"  to  helleve  Isw  was  belag  vio- 
lated. 

Where,  at  the  time  liquor  was  seized  by 
the  sheriff,  he  knew  that  a  banquet  was  being 
given  at  a  hotel,  and  that  some  of  the  persona 
present  showed  effects  of  drinking,  eiid  that  de- 
fendant was  in  an  alley  immediately  west  <^ 
the  hotel  carrying  a  demijohn  which  was  In- 
cased in  a  wicker  cover,  only  partially  con- 
cealed in  n  hand  bag,  and  that  defendant  had 
been  in  the  employ  of  one  of  the  persons  at- 
tending the  banquet  and  was  then  acting  as 
such  employ^,  siul  the  sheriff  had  been  in* 
formed  that  he  was  transporting  liquor  to  de- 
liver it  to  the  banquet,  there  was  "probable 
cause"  to  justify  the  sheriff  in  securing  a  war- 
rant for  defendant's  arrest,  and  consequently 
the  seizure  of  liquor  without  warrant  was  prop- 
er (citing  Words  and  Phrases,  Second  Series, 
Probable  (3ause). 

Oalen,  J.,  dissenting. 

Appeal  from  District  Coiut,  Powell  CouD* 
ty ;  Oeo.  B.  Winston,  Judge, 

Proceeding  by  the  State,  cm  relation  of 
J.  E.  Neville,  SberiDF,  to  confiscate  certain 
intoxicating  liquors  seized  by  tbe  Sheriff. 
From  judgment  confiscating  the  liQUors  and 
ordering  them  destroyed,  Louia  Mullen, 
claimant,  appeals.  Affirmed. 


C.  A.  Spauldlng.  of  Helena,  nnd  W.  B.  Kee- 
ley,  of  Deer  Lodge,  for  npp^nt 

W.  D.  Rankin,  Atty.  Gen.,  and  U  A.  Foot, 
Asst.  Atty.  Oen.,  for  respondent. 

HOLLOWAY,  J.  On  the  night  of  April  30, 
1921,  the  sheriff  of  Powell  county  met  the 
defendant  Mullen  In  an  alley  in  the  city  of 
Deer  Lodge,  carrying  a  hand  bag  from  which 
protruded  the  top  of  a  demijohn,  the  demi- 
john containing  two  gallons  of  Intoxicating 
liquor.  Tbe  sheriff  without  a  warrant  seized 
the  hand  bag  and  the  demijohn  and  its  con- 
tents, and  on  May  2  filed  a  complaint  chare- 
lug  tbe  transportation  of  Intoxicating  liquor 
in  violation  of  law  and  made  return,  setting 
forth  a  particular  description  of  the  liquor 
and  property  adzed  and  of  the  place  where 
seized.  A  warrant  was  thereupon  issued  aad 
delivered  to  the  sheriff,  commanding  him  to 
retain  possession  of  the  seized  proi>erty  un- 
til discharged  by  process  of  law.  At  the  aama 
time  the  court  entered  an  order  fixing  tb* 
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time  and  place  for  hearing,  and  a  dtatlon  di- 
rected to  the  defendant  was  issued  and 
serred.  Prior  to  the  hearing  defendant  filed 
his  verified  claim  of  ownership  of  the  prop- 
erty and  demanded  a  return,  but  at  the  hear- 
ing failed  to  offer  any  evidence  In  support 
of  his  claim.  Upon  the  hearing  the  state  of- 
fered Its  evidence,  and  thereafter  a  ;)udg- 
ment  was  duly  given  and  made  confiscating 
the  property,  ordering  the  liquor  destroyed 
and  the  hand  bag  and  demijohn  sold.  From 
that  judgment  this  aH>eal  Is  prosecuted. 

The  defendant  was  not  arrested  or  tried, 
and  it  Is  contended  that  the  district  court 
erred  In  entering  Judgment  forfeiting  the 
property  before  the  defendant  was  convicted 
of  violating  the  law. 

Chapter  143,  Laws  of  1017,  Is  known  t&- 
mlllarly  ae  the  Prohibition  EInforcement  Act. 
Several  sections  of  that  act  were  repealed 
and  other  changes  in  the  law  effected  by 
chapter  9,  Laws  of  the  Extraordinary  Session 
of  1921.  Speaking  in  general  terms,  chapter 
143  provides  two  distinct  methods  of  proce- 
dure, one  ai^llcable  to  cases  in  which  the 
raforcement  officer  bad  probable  cause  for 
believing  that  the  liquor  laws  are  being  vio- 
lated, though  not  in  his  presence,  and  the 
other  applicable  to  cases  In  which  the  law  Is 
being  violated  in  the  presence  of  the  otdcer. 
Section  7  provides  tbat  in  iustances  of  the 
first' class  a  complaint  shall  be  made,  a  search 
warrant  issued,  a  search  made,  and  the  war- 
rant with  the  officer's  return  filed.  Section 
8  designates  the  procedure  then  to  be  follow- 
ed. Section  9  provides  for  cases  of  the  seo- 
<Hid  class.  It  requires  the  officer,  without  a 
warrant,  to  arrest  the  offender  and  seize  th^ 
liquor,  vessels,  fixtures,  and  appurtenances, 
to  take  the  offender  before  the  court  or  Judge, 
make  complaint  charging  the  offense  com- 
mitted, and  furnish  a  particular  description 
of  the  liquor  and  property  seized  and  of  the 
place  where  the  same  were  seized.  There- 
upon the  court  or  Judge  shall  cause  a  war- 
rant to  issue  directing  the  officer  to  hold  in 
his  possession  the  seized  property  until  It 
■hall  be  discharged  by  process  of  law.  The 
ivocedore  shall  tbra  conform  to  the  provi- 
■loiu  of  section  8. 

[1]  present  iwoceeding  was  Instituted 
and  invaecuted  tq>on  the  theory  that  there 
was  presented  a  case  of  a  violation  of  the 
law  In  the  presence  ta  the  officer,  and,  though 
there  was  not  a  literal  compliance  with  the 
terms  of  the  atatnte,  the  deflendant  cannot 
cooni^aln  that  he  was  not  arrested  or  taken 
b^ore  the  court  or  Judge.  Aside  from  this 
dereliction  of  duty  on  the  part  of  the  offi- 
eer,  there  was  a  substantial  comirtiaDce  with 
ttw  provlsloDS  of  sections  8  and  9  of  chapter 
above.  Neither  section  8  nor  section  9 
was  repealed  in  terms  by  chapter  9,  Iaws 
of  1921;  but  It  is  the  contention  of  the  de- 
fendant Uiat,  by  necessary  implication,  sec- 
tion 0  was  superseded  by  section  26  <Ht  the 
iMter  act  Section  26  iffovides; 
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"When  any  officer  of  the  law  shall  discover 
any  person  in  the  act  of  transporting  in  vio- 
latloD  of  the  law,  Intoxicating  liquors  in  any 
wagon,  buggy,  automobile,  water  or  air  craft, 
or  other  vehicle.  It  shall  be  bis  duty  to  seize 
any  and  all  intoxicating  liquors  found  therein 
behig  transported  contrary  to  law.  Whenever 
intoxicating  liquors  transported  or  possessed 
illegally  shall  be  seized  by  ian  officer  be  shall 
take  possession  of  the  vehicle  and  team  or  auto- 
mobile, boat,  air  or  water  craft,  or  any  other 
conveyance,  and  shall  arrest  any  person  in 
chaise  thereof.  Such  officer  shall  at  once 
proceed  against  the  person  arrested  under  the 
pTovisions  of  this  Act  Itt  any  court  having 
competent  jurisdiction.  •  •  •  The  court  up* 
on  conviction  of  the  person  so  arrested  sliall 
order  the  liquor  destroyed,  and  unless  good 
cause  to  the  contrary  is  shown  by  the  owner, 
ahall  order  a  sale  by  public  auction  of  the  prop- 
erty seized,"  etc 

The  words  "or  possessed"  In  the  second 
sentence  of  this  section  are  apparently  mean- 
ingless and  were  inserted  inadvertently.  The 
section  deals  exclusively  with  the  unlawful 
transportation  of  intoxicating  liquors  by 
means  of  a  wagon,  buggy,  automobile,  water, 
or  air  craft  or  other  vehlde,  and,  under  the 
rule  of  statutory  construction  universally  ap- 
plied by  courts,  the  general  terms  "or  other 
vehicle"  are  to  be  limited  In  their  meaning 
to  designate  vehicles  of  the  same  general 
character  as  those  particularly  enumerated 
(Helena  Ught  &  By.  Co.  v.  City  of  Helena, 
47  Mont  18, 130  Pac.  446),  and  this  was  mani- 
festly the  int^tlon  of  the  Legislature,  as 
the  most  cursory  reading  of  ttie  section  will 
indicate. 

[2]  Under  this  construction  it  Is  apparent 
at  once  that  section  26  has  no  application  to 
such  a  state  of  facts  as  here  presented,  and 
that  it  is  not  irreconcilable  with  the  provi- 
sions of  section  9  of  chapter  143. 

[3]  Section  39  of  chapter  9,  Laws  of  1921. 
dedares  that — 

"Except  as  herein  otherwise  specified,  this 
act  shall  be  construed  as  supplemental  to  and 
a  part  of  all  laws  of  this  state  relatii^  to  in- 
tmdcating  liquors.** 

In  other  words,  the  Legislature  declared 
that  after  the  particularly  enumerated 
changes  in  prior  laws  had  been  effected,  chap- 
ter 9  should  then  be  construed  as  supplemen- 
tal to  and  a  part  of  the  remaining  statutes 
dealing  with  this  subject,  and  this  declared 
purpose  the  courts  are  not  at  lib^y  to  dis- 
regard. 

"Supplemental  statutes  Include  every  species 
of  amendatory  legislation  which  goes  to  com- 
plete a  legislative  scheme."  Firat  State  Bank 
V.  Bottmeau.  66  Moat  303,  185  Pac.  162,  S  A. 
U  B.  631. 

Construed  according  to  the  manlfeet  inten- 
tion of  the  Legislature,  dupter  9,  Laws  of 
1^1,  is  to  be  read  with  dnpter  143,  Laws 
of  1017,  as  constituting  one  general  l^lslatlve 
plan;  and,  since  there  Is  not  any  IrreooncU- 
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able  conflict  between  tbe  proTisions  of  sec- 
tion 9  cf  the  one  act  and  section  26  of  the 
other,  each  la  to  be  given  full  force  and  ef- 
fect. 

Prior  to  the  enactment  of  chapter  »,  Laws 
of  1021,  a  statute  substantially  In  the  lan- 
guage of  section  9  of  chapter  143,  Laws  of 
1917.  had  been  held  to  be  not  sufBciently  com- 
prebenslre  in  Its  terms  to  authorize  the  sei- 
zure of  an  automobile  or  other  like  vehicle 
used  In  the  unlawful  transportation  of  intoxi- 
cating liquors  (One  Cadillac  Automobile  t. 
State  [Okl.  Sup.]  172  Pac.  62),  and  apparent- 
ly It  was  the  purpose  of  our  legislative  As- 
sembly, in  enacting  section  26  of  chapter  9 
above,  to  broaden  the  scope  of  the  laws  and 
avoid  the  conclusion  reached  in  the  Oklahoma 
case. 

[4]  This  proceeding,  warranted  by  section 
9,  c.  143,  is  in  Tern  and  altogether  independ- 
ent of  any  criminal  prosecution  for  a  viola- 
tion of  the  liquor  laws.  State  v.  Kelly,  57 
Mont.  123, 187  Pac.  637 ;  State  v.  Nielsen,  57 
Mont  137,  187  Pac.  630.  We  need  not  deter- 
mine the  character  of  the  proceeding  author- 
ized by  Section  26  of  chapter  9. 

[S]  Again  it  Is  contended  that  the  trial 
court  erred  in  refusing  to  order  the  liquor, 
container,  and  band  bag  returned  to  the  de- 
fendant up<ni  hia  written  demand  therefor, 
seascHiably  made,  and  the  decision  of  this 
court  In  State  ex  rel.  Samlin  v.  District  Court, 
69  Mont.  600,  198  Pac.  362,  is  Invoked  in  this 
behalf.  In  the  Samlin  Case  we  went  no 
further  than  to  hold:  (1)  That  a  search 
warrant  Issued  upon  a  complaint  or  affida- 
vit which  does  not  set  forth  any  facts  show- 
ing, or  tending  to  show,  probable  cause,  is 
void ;  and  (2)  that  articles  seized  by  virtue 
of  such  warrant  should  be  suppressed  as  evi- 
dence and  returned  to  the  owner  whenever, 
in  a  direct  proceeding  Instituted  prior  to  the 
hearing  to  test  the  validity  of  the  process, 
It  is  made  to  appear  that  the  articles  were 
seized  unlawfully.  That  case  has  no  appli- 
cation to  the  facts  here  presented.  There  is 
not  a  suggestion  In  the  record  that  the  arti- 
cles In  question  were  seized  or  held  as  evi- 
dence. In  the  Samlin  Case  the  property  was 
ordered  returned  to  the  possession  of  the 
owner  only  as  an  Incident  to  his  right  to 
have  it  suppressed  as  (Evidence.  We  do  not 
mean  to  Intimate  that  one  whose  property 
is  seized  In  a  proceeding  of  this  character 
cannot  contest  the  officer's  right  to  its  pos- 
session, but  only  hold  that  the  Samlin  Case 
docs  not  authorize  the  inquiry, 

[I]  Prior  to  the  hearing,  defendant  moved 
the  court  to  quash  the  proceeding  upon  the 
ground,  among  others,  that  the  complaint 
and  sheriff's  return  of  the  articles  seized  dis- 
closed that  there  was  not  any  violation  of 
law  in  the  presence  of  the  officer,  and  this 
notwithstanding  that  the  complaint  recites 
that  the  defendant  was  unlawfully  trans- 
porting intoxicating  liquors  In  the  [H-esence 
of  the  officer,  it  is  the  contention  of  counsel 


for  the  defendant  tliat  from  the  very  na- 
ture of  the  case  the  sheriff  did  not  know, 
and  could  not  know,  that  the  donljolin  con- 
tained Intoxicating  liquor  at  the  time  the  ar- 
ticles were  seized  or  until  after  seizure  and 
an  examination  of  the  contents  of  the  con- 
tainer ;  hence  the  seizure  was  unlawfuL  As 
we  understand  this  contention,  it  Is  that,  to 
authorize  a  seizure  under  section  9,  the  offi- 
cer must  liave  actual,  personal  knowledge 
that  the  acts  of  the  alleged  offender-  consti- 
tute a  violation  of  the  liquor  laws,  and.  If 
counsel  are  correct,  then  the  arrest  and  sei- 
zure provision  of  section  9  becomes  a  dead 
letter;  for  practically  any  conceivable  cir- 
cumstances it  would  be  impossible  for  tin 
officer  to  have  such  knowledge. 

[7]  Section  9  imposes  upon  the  sheriff  tha 
duty  to  arrest  the  offender  and  seize  the 
contraband  articles  without  a  warrant  when- 
ever a  violation  of  the  liquor  laws  occurs  in 
his  presence.  The  right  to  seize  without  pro- 
cess is  thus  made  coextensive  with  the  right 
to  arrest  without  a  warrant,  and  the  author- 
ity to  arrest  without  a  warrant  Is  conferred 
in  the  same  terms  as  is  the  like  authority 
given  to  any  peace  officer  by  section  11753, 
S.  C.  M.  1921,  BO  that  we  may  properly  de- 
termine the  scope  of  the  officer's  authority 
to  seize  under  section  9  by  determining  the 
scope  of  his  authority  to  arrest  without  a 
warrant.  Whatever  else  may  be  said  upon 
that  subject,  the  utmost  that  can  be  exacted 
of  the  officer  who  arrests  without  a  warrant 
is  that  the  circumstances  sSall  be  ndi  that 
upon  them  alone  he  would  be  justified  in 
making  a  complaint  upon  which  a  warrant 
might  issue.  In  other  words,  if  tiie  circum- 
stances are  such  that  the  officer  could  prop- 
erly secure  a  warrant  of  arrest,  he  may  ar- 
rest without  a  warrant  if  the  offense  wbid 
the  circumstances  tend  to  Mtablish  was  com- 
mitted in  his  presence;  and  it  is  settled  In 
this  jurisdiction  that  the  officer  need  not 
have  actual,  personal  knowledge  of  the  facts 
which  constitute  the  offense  in  order  to  bo 
able  to  make  complaint  and  secure  a  war^ 
rant.  The  question  was  settled  in  State  v. 
McCaffery,  16  Mont  33,  40  Pac  63,  wherdn 
the  court  said: 

"It  seems  to  us  that  the  proper  construction 
of  the  words  'probable  cause,'  as  used  in  the 
Constitution,  may  be  facta  embodied  in  a  com- 
plaint which  charges  the  offense  upon  informa- 
tion and  belief." 

The  doctrine  of  that  case  was  expressly 
approved  In  State  t.  Shafer,  26  Mont  11,  M 

Pac.  463. 

IB]  Beverting  to  our  premlae  that  0» 
sheriff  may  arrest  without  a  warrant  upon 
such  state  of  facta  as  would  justly  the  Issu- 
ance of  a  warrant,  It  becomes  necessary  to 
consider  what  drcumstancea  will  justify  the 
issuance  of  a  warrant,  and  the  anthoritleB 
are  unanimous  In  holding  that  there  must  be 
probable  cause.  The  terms- "probaUe  caase" 
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are  yartously  defined,  bnt  an  analysis  of  the 
deflnltlODS  wiU  dlsdose  that  the  difference, 
if  any*  is  in  tbe  mode  of  exfireaslon,  ratlier 
Qian  In  tbe  sabBtanofc 

"Probable  cause  is  the  knowledge  of  facts,  ac- 
toal  or  apparent,  strong  enoagh  to  justify  a 
reasonable  man  in  the  belief  that  he  has  lawful 
grounds  for  prosecuting  the  defendant  in  the 
manner  complained  of."  Bart  v.  Smith,  ISl  N. 
T.  1,  73  N.  E.  495,  2  Ann.  Cas.  676. 

"E^obable  cause  [for  a  criminal  prosecutionl 
is,  in  effect,  the  concurrence  of  the  belief  of 
gust  with  the  existence  of  facts  and  dream- 
stances  reasonably  warranting  the  belief." 
Buno  r.  WUliams,  1«2  Cal.  444.  122  Pac.  1082. 

It  is  not  essential  to  probable  cause  "for  an 
arrest  •  •  •  that  the  accuser  shall  believe 
that  he  has  sufficient  evidence  to  procure  a 
conviction."  Michael  v.  Matson,  81  Kan.  880, 
106  Pac:  537,  L.  R.  A.  1016D,  L 

"Probable  canae  does  not  depend  on  the  ae* 
tnal  state  of  the  case  in  point  of  fact,  for  there 
may  be  probable  cause  for  commencing  a  crimi- 
nal prosecution  against  a  party,  although  sub- 
sequent developments  may  show  Us  absolute 
innocence."  Mundal  v.  M.  &  St.  L.  R  Co..  92 
Minn.  28,  89  N.  W.  27S. 

"Tbe  expression  'probable  cause,*  as  used  In 
the  federal  Constitution,  referring  to  the  ia- 
snanee  of  warrants,  means  that  there  is  a  prob- 
ability that  a  Clime  has  been  committed  by 
tbe  person  named  in  the  warrant."  Ex  parte 
Heaco<A.  8  CaL  App.  420,  »7  Pac.  77. 

In  Burt  T.  Smith  above,  the  New  Tork 
conrt  said: 

"One  may  act  upon  what  appears  to  be  tme, 
even  if  it  tumn  ont  to  be  false,  provided  he 
believes  it  to  be  true  and  the  appearances  are 
mffieient  to  justify  the  belief  as  reasonable. 
Belief  alone,  however  sincere, 'ia  not  sufficient, 
for  it  must  be  founded  on  circumstances  which 
make  the  belief  reasonable." 

The  same  rule  as  applied  to  an  arrest 
without  warrant  is  stated  in  6  O.  J.  417.  as 
follows: 

"^e  reasonable  and  probable  grounds  that 
wm  justify  an  officer  in  arresting  without  a 
warrant  one  whom  he  suspects  of  felony  must 
be  such  as  would  actuate  a  reasonable  man 
acting  in  good  faith.  The  rule  is  substantially 
the  seme  as  that  in  regard  to  probable  cause  in 
actions  for  msIiciouB  prosecution,  and  there 
is  no  difference  in  its  application  between  ar- 
reats  for  felonies  and  arrests  for  misdemeanors. 
The  necessary  elements  of  the  grounds  of  sus- 
pidon  are  that  tbe  officer  acts  upon  a  belief  in 
the  person's  guilt,  based  either  upon  facts  or 
drcnniBtancea  within  the  officer's  own  knowl- 
e<lge,  or  opon  information  imparted  to  him  by 
reliable  and  credible  third  persons,  provided 
there  are  no  orcumstances  known  to  the  of- 
ficer auffideut  to  materiall;  Impeach  the  in- 
formation received.  It  is  not  every  idle  and 
nnreaaonable  charge  which  win  justify  an  ar* 
rest  An  arrest  without  a  warrant  la  Illegal 
when  it  18  made  upon  mere  snspidon  or  belief, 
ansapported  by  facta,  drcomstances,  or  credi- 
ble information  calculated  t»  prodace  soch 
suspicion  or  belief." 
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See,  also,  Words  and  Phrases,  toL  3,  Sec- 
ond Series,  1224  et  eeq. 

The  record  before  us  discloses  thesfr  tacts: 
At  the  time  of  the  seizure  the  sheriff  knew 
that  a  banquet  was  being  given  in  the  Hot^ 
Deer  Lodge,  and  that  some  of  the  persons 
present  showed  the  effects  of  having  been 
drinking  intoxtcnting  liquors.  It  was  about 
9:30  of  the  evening  of  April  30tb  while  tbe 
l^anquet  was  in  progress,  and  defendant  was 
in  an  alley  immediately  west  of  the  hotel. 
He  was  carrying  the  demijohn,  which  was 
Incased  in  a  wicker  cover  and  only  partially 
concealed  In  the  hand  bag.  The  defendant 
was  then,  and  for  a  long  time  prior  thereto 
had  been,  in  tbe  employ  of  one  of  the  per- 
sons attending  the  banquet,  and  was  then  act- 
ing as  such  employee,  and  the  sheriff  had 
been  Informed  that  he  was  transporting  liq- 
uor to  deliver  it  to  his  employer  or  to  some 
other  person  at  the  banquet  We  need  not 
stop,  to  consider  whether  this  evidence  would 
be  sufllcient  to  convict  tbe  defendant  in  a 
criminal  action.  It  is  only  necessary  to  de- 
termine whether  the  sheriff  had  probable 
cause  to  believe  that  tbe  law  was  being  vio- 
lated, and  we  have  no  hesitation  in  saying 
that  the  facts  and  circumstances  were  suffi- 
cient to  justify  him  in  making  complaint  and 
sectiring  a  warrant  for  the  arrest  of  Mullen, 
and,  if  tbe  warrant  had  been  secured  and  the 
arrest  had  been  made,  tbe  right  of  the  sher- 
iff to  seize  the  liquor  and  container  and  re- 
tain them  as  evidrace  against  the  accused 
could  not  be  gainsaid.  E^eeland  v.  Connel- 
ly. 70  Ga.  424;  Sute  t.  Hassan,  149  Iowa. 
518, 128  N.  W.  960 ;  note  to  State  v.  Mausert. 
L.  R.  A.  1916C,  1017.  Speaking  upon  tbe 
subject,  the  Supreme  Court  of  Maine  said: 

"It  Is  wen  settled  that  an  officer  making  an 
arrest  upon  a  criminal  charge  may  also  take 
into  his  possession  the  instruments  of  the  crime 
and  such  other  .articles  as  may  reasonably  be 
of  use  as  evidence  upon  the  triaL  The  officer 
not  onl;  has  the  lawful  power  to  do  so,  but  he 
would  be  blamewortiv  if  he  failed  to  do  so. 
The  maintenance  of  public  order  and  the  pro- 
tection of  sodety  by  effident  prosecution  of 
criminals  require  it  The  title  to  tbe  property 
remains  in  the  owner,  but  tbe  lawful  posses- 
sion IS' temporarily  in  the  officer  for  evidentiary 
purposes,  subject  to  the  order  of  conrt." 
Oetchell  V.  Page.  103  Me.  387,  60  Aa  624,  18 
L.  R.  A.  (N.  S.)  253,  125  Am.  St  Bep.  307. 

Tbe  question  of  unreasonable  search  Is  not 
Involved.  State  v.  Quinn.  Ill  S.  C.  174.  97 
S.  E.  62,  3  A.  L.  R.  1600.  There  was  not  any 
occasion  for  the  sheriff  to  procure  a  search 
warrant  The  defendant  was  openly  trans- 
porting the  artl<de8  in  the  Immediate  pres- 
ence  of  the  officer. 

Having  determined  that  the  drcumstances 
would  have  justified  the  sheriff  In  making 
complaint  against  Mullen  and  In  Becnring  a 
warrant  for  his  arrest,  it  follows  from  what 
has  been  said  that  he  would  have  been  Jnstl- 
fled  in  arresting  defendant  without  a  war- 
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rant,  and,  idnce  Ms  authority  to  B^ce  the 
articles  without  process  was  coextenalTe  with 
bis  authority  to  arrest  without  a  warrant, 
tbe  seizure  was  not  unlawful,  and  the  mo- 
tion to  quash  was  properly-  overmled.  ' 

There  does  not  appear  to  be  any  reversible 
«rror  In  the  record,  and  the  Judgment  Is  af- 
firmed. 

COOPER.  J.,  and  H.  H.  BWING,  District 
Judge,  sitting  in  place  <tf  Mr.  Justice  REYN- 
OLDS, disquaUfled,  concur. 

BRANTLY,  O.  J.  (concorrlng).  I  concur 
in  the  conclusion  reached  by  Mr.  Justice 
HOLLOWAY,  but  in  doing  so  do  not  wish 
to  be  understood  as  giving  my  assent,  even 
by  implication,  to  the  proposition  that  an  ar- 
rest may  be  made  without  a  warrant  in  any 
case  where  the  facts  and  circumstances.  In- 
dependently of  those  discovered  through  the 
arrest,  are  not  sufficient  to  produce  In  the 
mind  of  the  arresting  officer  a  conviction, 
which  amounts  to  a  practical  certainty,  that 
he  Is  witnessing  at  the  time  the  commission 
of  a  public  offense.  In  other  words,  mere 
suspicion  founded  upon  hearsay  evidence 
only,  however  trustworthy  In  source,  with- 
out personal  observation  by  the  officer  of  oc- 
currences actually  taking  place  at  the  time, 
which,  in  themselves.  Indicate  that  an  of- 
fense is  being  committed,  does  not  justify 
an  arrest  or  seizure.  To  recognize  any  oth- 
er rule  would  authorize  the  officer  to  arrest 
upon  a  bare  suspicion  not  supported  by  the 
actual  existence  of  facts  and  circumstances 
which  in  the  mind  of  a  reasonable  person, 
point  to  tbe  commission  of  an  offense ;  and  it 
must  not  be  overlooked  that  the  provision 
of  the  Constitution  probibiting  unreasonable 
searches  and  seizures  (Constitution,  g  7,  art. 
3)  makes  no  distinction  between  persons  and 
property,  and  the  seizure  of  either  without 
warrant  must  t>e  juetlfled  by  tbe  facts.  On 
the  other  hand,  the  announcement  of  a  rule 
which  would  deny  the'rigbt  to  make  an  ar- 
rest In  all  cases  except  upon  personal  knowl- 
edge of  the  officer  would  render  It  well-nigh 
impossible  to  enforce  the  prohibition,  tbe 
anti-gambling,  and  other  similar  laws  enact- 
ed to  suppress  crimes  which  from  their  na- 
ture are  generally  committed  in  secret.  It 
Is  not  understood  that  anything  said  by  M!r. 
Justice  HOLIXDWAY  Is  contrary  to  my  view. 
No  rule  can  be  laid  down  applicable  to  all 
cases.  The  arrest  or  seizure  must  be  Justi- 
fied by  the  circumstances  disclosed  by  the 
facts  in  each  case.  The  facts  found  by  the 
trial  court  In  this  case  were  not  entirely  sat- 
isfactory, but,  after  a  careful  examination 
and  analysis  of  them,  I  am  not  willing  to 
say  that  they  were  wholly  famfllclcat  to 
Justify  the  seizure. 

GALBN,  J.  I  dissent  That  which  Is 
said  in  tbe  majority  opinion  resi>ectlng  the 
construction  of  the  provisions  of  the  act  of 


1921  (chapter  9,  Laws  Extra  Session  1021) 
as  additions  to  and  supplementary  to  tbe  on- 
repealed  provisions  of  the  act  of  1917  (<^p- 
ter  14S,  Laws  1917}  meets  with  my  approval. 
State  V.  Bowker  (Mont..  No.  49^  206  Pac. 
961,  decided  March  27,  1922.  However,  I  do 
not  and  cannot  agree  to  the  latter  portion 
of  the  opinion,  holding  In  effect  that  a  sher- 
iff or  other  peace  officer  la  authorized  upon 
suspicion  to  arrest  a  person  carrying  a  grip 
or  satchel  and  examine  the  contents  there- 
of without  eithw  a  warrant  of  arrest  or  a 
search  warrant.  Such  holding  has  no  place 
under  our  theory  of  government.  It  Is  vio- 
lative of  the  foundation  principles  establish- 
ing tbe  freedom  of  tbe  Anglo-Saxon  race  as 
embraced  In  the  Magna  Charta  exacted  of 
King  John  by  the  people  at  Runnymede,  July 
16,  1216,  section  38  of  which  provides: 

"No  bailiff  from  henceforth  shall  pat  any 
man  to  his  law  upon  his  own  bare  saying  with- 
out creditable  witnesses  to  prove  It" 

In  its  tendency  It  Is  destructive  of  tbe  Bill 
of  Rights  for  which  our  forefathers  fought 
so  valiantly  and  succeesfully  in  the  Revolu- 
tionary War.  It  invades  the  well-recognised 
principles  of  a  free  government  and  the  coo- 
stitutlonal  guaranties  of  freedom  of  the  peo- 
ple, of  which  we  have  been  so  Justly  proud 
since  .our  success  in  breaking  the  shackles 
by  which  we  were  held  by  Great  Britain 
prior  to  1781.  It  disregards  the  constitu- 
tional guaranty  of  both  the  federal  and  the 
state  Constitutions.  Tbe  Fourth  Amend- 
ment to  the  Constitution  of  the  United 
States  provides: 

"Tbe  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against 
UDreasonnble  nearchea  and  seizureB,  shall  uot 
be  Ttolflted,  and  no  warrants  ahntl  issue,  but 
upon  probable  cause,  sopported  by  oath  or 
affirmation,  and  particulaiiy  desiaibing  the 
place  to  b«  searched,  and  the  persona  or  thins* 
to  be  seized." 

And  section  7  of  artlde  8  of  the  Oonatl- 
tutlon  of  Montana  provides: 

"Tbe  people  shall  be  secure  In  their  persona, 
papers,  homes,  and  effects,  from  unreasonable 
searches  and  selznrea,  and  no  warrant  to 
search  any  place  or  seize  anj  person  or  thine 
shall  issne  without  describing  the  place  to  be 
searched,  or  tbe  person  or  thing  to  be  seised, 
nor  without  probable  cause,  supported  by  oath 
or  affirmation,  reduced  to  writing." 

If  such  invasion  of  the  personal  rlgbta 
and  liberties  guaranteed  to  tbe  people  be 
given  sanction  by  tbe  Judicial  department  of 
this  state.  It  Is  in  my  opinion  a  distinct  and 
far-reaching  backward  st^  tending  to  de- 
stroy our  much-boasted  of  and  said  to  be 
carefully  guarded  liberties.  Reform  meas- 
ures are  unobjectionable,  but  tbe  vigor,  ar- 
dor, and  arguments  of  th^  advocates  should 
not  Induce  the  court  on  any  theory  to  di»- 
regard  or  avoid  the  constitutional  guama- 
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Uea  of  oar  people.  The  Oonstitutlon  applies 
with  equal  force  to  crimes  committed  against 
the  prohibition  laws ;  Its  guaranties  are 
equally  sacred  and  Inriotate  as  to  all  crimes : 
and  no  exception  or  distinction  should  be 
made  as  respects  laws  for  the  enforcement 
of  prohibition.  Tbe  rule  enunciated  by  the 
majority  is  not  consistent  with  the  holding 
of  the  entire  court  in  the  Samlin  Case  (State 
ex  rel.  Samlin  y.  District  Court,  69  Mont. 
600.  198  Pao.  362).  for,  if  a  peace  officer  Is 
authorized  In  apprehending  and  searching 
a  man's  person  under  suspicion,  why  not 
his  house?  I  cannot  draw  the  fine  dlstlno- 
tion  made  by  the  majority  between  the  twp 
cases.  The  doctrine  laid  down  in  the  Sam- 
lin Case  is.  In  my  opinion,  correct  and  unan< 
Bwerable  when  applied  In  this  Instance.  It 
was  thwe  said  by  Hr.  Chief  Justice  Brant- 
ly,  speaking  for  the  court,  aa  follows: 

"Speaking  of  tbe  Foarth  Amendment  to  the 
Constitution  of  the  United  States,  Mr.  Jas- 
tice  Day.  in  Weeks  v.  United  States,  232  U. 
S.  S8S.  Ann.  Cas.  IfilSC.  1177,  L.  R.  A.  1915B, 
834.  58  L.  Ed.  652,  34  Sap.  Ct.  Rep.  341  (see, 
also,  Rose's  U.  S.  Notes),  said:  The  effect 
of  tlic  Foarth  Amendment  Is  to  put  the  courts 
of  tbe  United  States  and  federal  officials,  in  the 
exercise  of  their  power  and  authority,  under 
liinitatious  and  restraints  as  to  tbe  exercise  of 
such  power  and  authority,  and  to  forerer  se- 
cure the  people,  their  persons,  houses,  papers, 
and  effects,  against  al]  nnreasonable  seardies 
and  sdnires  under  the  guise  of  law.  This  pro- 
tection reaches  all  alike,  whether  accused  of 
crime  or  not,  and  tbe  duty  of  giving  to  it  force 
and  effect  la  obligatory  upon  all  intrusted  un- 
der oar  federal  system  with  the  enforcement 
of  the  laws.  The  tendency  of  those  who  ex- 
ecute the  criminal  laws  of  the  country  to  ob- 
tain conviction  by  means  of  unlawful  seizures 
BDd  enforced  confessions,  the  latter  often  ob- 
tsined  after  snbjecting  accosed  persons  to  on- 
warranted  practices  destmctlTe  of  rights  se- 
eored  by  the  federal  Constitution,  sbonld  find 
DO  sanction  in  tbe  Judgments  of  the  courts 
which  are  charged  at  all  times  with  the  sup- 
port of  the  Conatitution  and  to  which  people 
of  alt  conditions  have  a  right  to  appeal  for  the 
maintenance  of  such  fnndamental  rights.*  This 
forcefnl  statement  of  the  learned  Justice  applies 
u  well  to  the  guaranty  found  in  our  own  Con- 
stitntion;  for,  except  that  the  order  In  which 
the  sereral  clauses  in  It  are  arranged  Is  dif- 
ferent. It  la  cxpresslTe  of  the  same  fundamen- 
tal principles  and  was  Intended  to  be  equally 
as  effective  to  prevent  an  invasion  of  the  rights 
of  the  citizen  of  the  state  under  the  guise  of 
law  by  tbe  state  government  or  any  of  its  of- 
ficers. Since  It  was  intended  to  take  away 
from  the  Legislature  the  power  to  authorize  an 
iavseion  of  the  rights  of  the  citizen  by  a  search 
of  his  home  or  a  seisore  of  his  person  or  prop- 
erty in  any  other  ease  than  it  permits.  It  Is 
to  be  strictly  construed  In  bis  favor.  On  this 
■nbject  the  eminent  anthoir;  Mr.  Gooley,  In  hb 
work  on  Constitutional  Unltatlons,  has  this 
to  say:  'For  the  service  ot  criminal  process, 
tbe  houses  of  private  parties  are  subject  to  be 
broken  and  entered  under  drcumstances  which 
are  fully  explained  in  the  worka  on  criminal 
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law,  and  need  not  be  enumerated  here.  And 
there  are  also  cases  where  search  warrants 
are  allowed  to  be  issued,  under  which  an  of- 
ficer may  be  protected  In  the  like  action.  Bat  as 
seardi  warranta  are  a  species  of  process  exceed- 
ingly arbitrary  In  character,  and  which  ought 
not  to  be  resorted  to  except  for  very  urgent  and 
satisfactory  reasons,  the  rules  of  law  which 
pertain  to  them  are  of  more  than  ordinary 
strictness;  and  if  the  party  acting  under  them 
expects  legal  protection,  it  is  essential  that 
these  rules  be  carefully  observed.  In  the  first 
place,  they  are  only  to  be  granted  in  the  cases 
expressly  authorized  by  law;  and  not  generally 
in  such  esses  until  after  a  showing  made  be- 
fore a  judicial  officer,  under  oath,  that  a  crime 
has  been  committed,  and  that  the  party  com- 
plaining has  reasonable  cause  to  suspect  that 
the  offender,  or  the  property  which  was  the 
subject  or  the  instrument  of  the  crime,  is  con- 
cealed in  some  specified  house  or  place.  And 
the  law,  in  requiring  a  showing  of  reasonable 
cause  for  suspicion,  intends  that  evidence  shall 
be  given  of  such  facts  as  shall  satisfy  the 
magistrate  that  the  suspicion  is  well  founded; 
for  the  sosplclon  Itself  is  no  ground  for  the 
warrant  except  as  the  facts  jnst^  tt.*  Page 
429." 

In  tbe  Samlin  Case  we  hdd  tbat  a  aearcb 
warrant  issued  upon  an  affidavit  alleging 
mert^  that  the  affiant  "has  probable  cause 
to  believe,  and  does  believe,"  Intoxicating 
liquors  are  unlawfully  possessed  in  certain 
premises  described,  la  not  sufficient  to  au- 
thorize the  Issuance  of  a  search  warrant, 
being  violative  of  section  7  of  article  3  of 
our  Constitution ;  that,  to  authorize  the  Is- 
suance of  a  search  warrant,  sworn  facts  and 
clrcum^itanceB  must  be  made  to  appear  to 
the  judge  upon  which  he  may  act  judicially 
in  determining  whether  or  not  it  Is  a  prop- 
er case  for  the  Issuance  of  a  warrant  In  my 
opinion,  the  doctrine  laid  down  in  the  ma* 
jorlty  opinion  substitutes  the  judgment  of 
the  EAi«'ltf  or  peace  officer  for  tbat  which  la 
expressly  lodged  in  a  court  or  jodlclal  officer 
under  constitutional  and  statutory  provi- 
sions as  held  in  the  Samlin  Case.  To  say 
the  least.  It  seons  to  me  utterly  inconsistent 
to  hold  in  tbe  one  Instance  that  tbe  sheriff 
or  peace  officer  must  secure  a  search  war- 
rant in  order  to  enter  and  search  any  place, 
which  warrant  will  be  issued  only  upon 
sworn  statements  of  facts  and  circumstances 
showing  probable  cause,  rather  than  upon 
bald  assertions  or  conclusions,  the  judge 
alone  t>eing  vested  with  the  prerogative  of 
determination  from  the  facta  presented 
whether  probable  cause  exists  for  tbe  Is- 
soance  of  a  search  warrant;  and  the  other, 
tqr  the  decision  in  the  present  case,  that  the 
sheriff  or  peace  officer,  has  tbe  indep^dmt 
right  of  determining  facta  and  circum- 
stances deemed  sufficient  probable  cause  for 
the  arrest  of  a  person  suspected,  and  a  sei- 
zure and  examination  of  hla  personal  ef- 
fects, without  a  warrant,  thus  *''"t*'<"g  him 
with  Judicial  functions. 
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"To  thus  limit  tb«  power  of  a  peace  officer 
makes  difficult  tha  enforcement  of  a  law  whose 
atrict  enforcement  It  ondoubtedly  a  matter  of 
vrave  puMie  poller;  but  this  Is  far  better,  In 
the  final  analrsiB,  than  the  establishment  and 
eneourSKement  of  a  practice  which  would  dis- 
honor and  transcend  the  basic  and  fundamental 
principles  of  our  constitutional  form  of  kov* 
emment."  State  v.  One  Hudson  Automobile, 
lie  Misc.  Rep.  399,  190  N.  Y.  Supp.  481;  Peo- 
ple T.  7.^  Bottles  of  Intoxicfltfng  Liquor,  116 
Misa  Bep.  252,  190  N.  Y.  Supp.  477. 

Upon  tbe  state  of  facts  presented: 

"The  seizing  officer  was  nothing  but  a  tres- 
passer acting  In  open  violation  of  law,  and  the 
trial  eonrt  should  hare,  on  ascertaining  the 
facts,  ordered  the  seizing  officer  to  return  the 
property  to  the  daimant,  and  a  jodgment,  of 
forfeiture  entered  under  sorh  a  proceeding  is 
absolutely  null  and  void. 

"The  function  of  the  courts  of  tbia  country 
is  to  enforce  a  government  of  laws,  and  not  a 
government  of  men.  The  final  arbiter  In  bH 
cases  presented  to  appellate  courts  is  the  sub- 
Btantive  law  as  controlled,  limited,  and  regu- 
lated by  tbe  written  law  (meaning,  by  the  writ- 
ten law,  the  federal  and  state  Gonstitntions, 
and  the  statute  law  enacted  in  accordance  with 
the  Constitutions).  When  an  appellate  court 
abandons  the  law  as  thus  defined.  It  puts  its  ear 
to  the  ground  to  determine  what  is  popular  and 
what  will  or  will  not  please  tbe  popular  will. 
Such  a  court  Is  then  treading  near  a  precipice 
that  may  engulf  this  government  in  anarchy. 
Such  a  court  has  broken  with  the  law  and  the 
accepted  wisdom  of  the  ages,  and  is  accepting  in 
lieu  thereof  tbe  rule  of  the  popular  will,  and 
this  Is  only  a  euphonious  name  for  mob  law  and 
means  nothing  else  but  mob  law  In  ita  final 
analysis.  Between  these  two  irasltions  there 
can  be  no  hailing  of  the  ways  if  we  are  to 
save  our  govermuent  from  confusion  and  ul- 
timate anarchy. 

"We  know  of  no  court  or  judge  that  has  open- 
ly and  specifically  committed  Itself  to  a  rule  of 
men  in  lieu  of  a  rule  of  law.  This  does  not 
mean  that  the  courts  are  opposed  to  progress 
or  change,  but  does  mean  that  the  courts  are 
IrretrievaUy  committed  to  the  propositions 
that,  when  these  changes  come,  they  must  be 
changes  in  accordance  with  the  fixed  rules  of 
law  providing  for  such  changes,  and  not  by 
ignoring,  overriding,  and  disregarding  the  legal 
methods  providing  for  such  changes."  Hess  t. 
State  (Okl.  Sup.)  202  Pac.  810. 

The  passage  of  the  prohibition  amendment 
to  the  federal  Constitution  did  not  Inaugu- 
rate a  r^gn  of  l^slatlve  despotism  to  be 
carried  out  by  snooping  constables  or  peace 
officers,  as  to  themi  may  seem  expedient 
The  Constitution  was  amended,  not  abrogat- 
ed, and  searches  and  seizures  are  to  be  made 
to-day  as  yesterday*  aocordlng  to  the  law  of 
the  land. 

I  do  not  bellere  that  my  learned  and  wor- 
thy associates  fully  appreciate  the  importance 
of  the  principle  laid  down  in  this  decision.  To 
my  mind,  It  knocks  at  tbe  very  foundation 
ot  guaranteed  -constltatlonal  rii^ta  of  the 


I  people,  and  I  fed  tiiat  I  should  be  dnelict 
in  the  performance  of  my  duty  were  I  not  to 
I  Tolcq  emphatic  protest  Under  this  ded- 
I  siOD,  every  po^n  who  carries  a  contalno- 
for  liquids  may. be  subjected  to  an  invasioD 
of  persraal  rights  and  prlvllegea — the  mes- 
senger who  Qles  from  the  dairy  with  pas- 
teurized product  of  the  cow,  In  basket  or 
bottle,  to  the  Infant  In  the  aimerj,  as  well 
as  the  drngglRt  clerk  who  carries  a  demljoha 
or  flask  which  cheers  the  expirlnc  mommts 
of  the  sick  or  aged  on  their  hospital  cots. 
My  brothers  at  tbe  bar  had  best  discard 
their  Kreen  bags  and  portf<dioe  for  flshnelB, 
In  order  to  avoid  Inquisitive  constables  at- 
tracted by  a  bulging  bag,  from  moBsing  ttwlr 
papers  while  forcing  an  inspection. 

Tbe  learned  trial  judge  was  In  far  better 
position,  after  the  hearing  and  examination 
of  the  exhibits,  to  make  determination  of 
probable  cause  for  tbe  arrest  of  the  defend* 
ant  and  the  seizure  of  the  grip  and  contents 
than  tbe  sheriff  could  possibly  bave  been  at 
tiie  time  of  the  arrest.  Tbe  sheriff  ooold 
only  suspect  and  surmise,  but  the  judge 
found,  among  other  facts,  that  the  hAnd  ba? 
"ctmtalned  one  two-gallon  demijohn  full 
whisky  of  an  excellent  quality,  and  not  of 
the  mocmshlne  variety.**  It  is  not  clear 
from  the  record,  however,  upon  Jnat  what 
proof  this  Judicial  determination  was  made. 

The  record  discloses  that  tbe  defendant 
appeared  by  motion  to  quash  the  proceed- 
ings and  made  timely  formal  demand  for 
the  return  of  the  property  s^zed,  asserting 
that  the  seizure  made  by  tbe  sheriff  wis 
wrongful,  unlawful,  and  without  and  in  ei- 
cesB  of  Jurisdiction.  In  my  opinion  the  mo- 
tion should  hare  been  sus^tained,  tbe  pro- 
ceeding dismissed,  and  the  property  return- 
ed to  the  defendant,  having  been  unlawfully 
taken  frou  bis  possession. 


(63  Uoat.  m 
In  re  CUFFE'S  ESTATE.   (No.  4789.) 

(Supreme  Court  of  Uontana.  Bfoy  18,  1922.) 

I.  Guardlaa  and  ward  •s=3l64 — Presamptiei 
that  settlement  with  ward  is  Mnstraethrely 
fraudulent  unless  shows  as  aot  vf  ward  wttt 
full  knowledge. 

Rev.  Codes  1921,  |  SSS8,  provides  that  after 
tbe  ward  has  come  to  his  majority,  he  may  set- 
tle accounts  with  his  guardian  and  giva  him  a 
release,  which  la  valid  If  obtained  fairly  sad 
without  nndne  influence,  but  txom  the  confides- 
tial  relation  between  tiie  guardian  and  ward  it 
will  be  presumed  that  the  ward  was  acting  m- 
der  the  influence  of  the  guardian,  and  all  trans- 
actions between  them  prejudicially  affectini 
the  interests  of  the  ward  will  be  held  to  be  con- 
structively frsadulent,  and  will  be  set  adds  sn- 
lesB  shown  to  have  been  the  deliberate  act  of 
the  ward,  with  full  knowledge  of  hla  transac- 
tion. 
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1  GnNlai  ui  w4  «»IM— Rito  m  to  avl- 
riaao*  nnovtafl  prMiinptloi  of  frauddoit 
DHanurtar  of  tiwaotioi  botwMR  gianllao 
ud  wari. 

To  rcmoTe  tbe  imfaToniUo  pmumptioD  in< 
iliils«d  in  by  tbe  conrU  against  transactiooB 
between  gnardian  aiicl  ward  daring  the  exist- 
ence of  tbe  relation  or  eoon  after  its  termina- 
tion, the  court  must  l>e  satisfied  that  tbere  was 
an  absence  of  anj  Inflnence  springing  out  of 
tbe  relation  and  of  any  violation  of  tbe  dnty 
hj  the  guardian,  and  tiie  act  most  proceed  from 
tbe  volition  of  the  ward,  and  he  must  have  full 
knowledge  of  its  effect,  and  then  only  will  audi 
transaction  be  approved. 

S.  Qaardlaa  and  ward  «s3l64— SetflemoBt  with 
ward  held  made  In  flood  faith. 

Where  facts  disclosed  that  in  tbe  settlement 
of  a  gnardian  with  his  ward  no  advantage  was 
taken  of  the  ward,  and  that  the  ward  acted  with 
full  knowledge  and  appreciation  of  all  conditions 
mrronnding  the  aettlement,  of  the  effect  there- 
of, and  that  it  WM  mad«  with  bis  own  rolition, 
and  that  no  fraad  waa  practiced  and  no  prejn- 
dice  rranlted  to  the  ward,  and  that  the  ward 
was  not  in  any  manner  acting  under  tbe  Infln- 
ence of  the  gnardian  when  ratification  was 
made,  and  tbe  guardian  acted  in  good  faith,  the 
(oardian  discharged  tbe  burden  of  removing 
the  presumption  of  undue  influence  and  fraud 
that  attached  to  tbe  ratification,  and  tbe  ratifi- 
cation was  of  a  nature  as  Is  recognised  by  law. 

4.  Gaanflaa  aad  ward  ^150— Quardlan'a  fall- 
era  to  return  liventorlea  of  eatato  pMalbod 
by  disallowaaco  of  attorney's  foes. 

Where  the  gnardian  of  a  minor  did  not  re- 
turn  to  tbe  court  inventories  of  the  estate  as 

provided  by  Her.  Codes  1907,  i  7774  (Rev.     _    _     

Codes  1921,  I  1(H22),  nor  render  an  account  [     I"^!  th»  ~^mKtat       adtilt  datar  Oood 

was  no  error.  ^  DecembOT  8, 1017.  Good  never  u:tual- 

I  ly  took  poaccnalop.  of  ttie  estate  over  which 

5.  Gaardlai  and  ward  «=»6— Parson  asanming  be  was  made  guardian.   Tbe  bay  bad  beoi 
statas  of  laardlaa  must  comply  with  statute,  married  for  some  time  and  had  been  consider- 

A  person  assuming  the  legal  status  of  ed  emancipated— had  been  dealing  and  c(m- 
gnardUn  must  comply  with  the  requirements  of  i  tracUng  aa  freely,  (ally,  and  completely  an 
Ui'  flS^'  "  penalties  incident  to  attained  majority.   The  gnardian 

permitted  him  to  continue  the  management 
A.  Oeardlaa  and  ward  ^=»I50— Wltiila  eoarfSj  and  operatUm  of  bis  estate  the  same  as  he- 
discretion  to  penalize  guardlas  for  fallsre  to  fore^  and  it  is  not  cwtafn  that  his  live  stock 


Logan  &  Ohnd,  of  Eatlsp^,  for  a^ieOant 
Brennen  A  Kendall,  of  KaUei>dl.  and  A. 
I*  Hoghes,  at  Whiteflsh,  for  re^Hmdoit 

ATERS,  District  Jndge  (slttinK  In  place 
of  BBYNOLDS,  J.,  disqualified).  Matt  Cuffe 
died  Intestate  in  February,  1917,  leaving  sur- 
viving him  four  childr(>n.  all  minors  except, 
Katherlne  Cuffe  Gall^ber,  who  was  appoint- 
ed administratrix  of  his  estate,  which  waa 
appraised  at  $86,000.  John  J.  Cuffe,  one  of 
tbe  minor  children,  had  80  acres  of  land  in 
his  own  name,  and  under  the  law  Inherited 
one-fourth  of  bis  father's  estate,  all  in  Flat- 
head county.  Soon  after  tiis  father's  death 
and  while  yet  a  minor  <he  wns  bom  January 
1,  189^,  he  went  into  business  for  himself 
—live  stock  and  farming — bought  cattle  and 
farm  machinery  In  excess  of  $5,000.  all  of 
which  was  done  on  credit.  In  fact,  he  be- 
came considerably  Involved  financially,  and 
on  August  30,  1917,  Katherlne  Cuffe  Gal- 
legher  made  her  note  as  administratrix  to 
the  First  National  Bank  of  Whiteflsh  tar 
$3,500  to  enable  him  to  pay  an  account  of 
$3,000  which  be  owed  for  cattle,  the  balance 
to  be  used  for  putting  up  bay  and  operating 
eTjfensea,  At  tbe  time  bis  sister  signed  this 
note,  it  was  agreed  between  them-  that  he 
would  have  a  guardian  appointed  who  should 
take  up  the  note  and  release  her  from  that 
obligation.  Henry  Good,  the  appellant,  after 
several  requests,  finally  consented  to  make 
application  tar  letters  of  guardianship  of 
the  estate  John  J.  Cuffe,  a  minor,  and 
finally,  by  nomination  of  the  minor  liiinsdf 


comply  with  statutory  duty. 
Under  Bev.  Codes  1907,  {  7777  (Rev.  Codes 
1921,  i  10420),  the  penalty  of  a  forfeiture  of 
fees  to  the  guardian  and  those  paid  or  contract- 
ed to  be  paid  to  his  counsel  is  properly  within 
the  discretion  of  the  court  when  a  violation  of 
the  statutory  duty  of  the  trust  occurs. 

Appeal  from  District  Court,  Flathead  Oonn- 
ty;  T.  A.  Thomiwon,  Jndge^ 

In  tbe  matter  of  the  estate  of  John  J. 
Cuffe^  a  minor.  On  hearing  of  tbe  guardian's 
Dnal  account  Frtnu  an  order  disallowing 
credits  and  refusing  to  allow  guardian  or 
attorney  fees,  tbe  gnardian  appeals.  Af- 
firmed in  part,  reveseed  and  remanded,  with 
direction^  in  part 


entertvise  would  nnt  have  been  successfnl 
bad  it  not  been  for  the  "liard  winter"  condi- 
tions encountered. 

Immediately  nprni  qnallfylng  as  guardian, 
Good  swght  from  tbe  minor  a  statement  of 
his  Ind^tedness.  recetvtng  a  report  that  it 
amounted  to  $829.8S  on  opm  accounts  and 
$0,000  which  had  been  reduced  to  ivomlasory 
notea.  This  Induded  tbe  $3,600  note  at  tha 
Whiteflsh  Bank  signed  by  tbe  sister.  Howw 
era,  it  waa  somi  learned  that  the  open  ao> 
count!  amounted  to  $2,632.^  instead  of  $9Sa- 
36,  all  of  which  was  for  necessaries  of  life 
and  necessary  operating  expenses  of  the  busi- 
ness of  tbe  minor,  none  of  which  were  dis- 
puted; In  fa.ct,  all  had  been  contracted  by 
him  ukd  was  admitted  by  him.   Good  gave 
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bis  note  aa  goardlu  to  the  First  National 
Bank  of  Wbiteflab  for  fSjOOi.'lS,  taUng  up 
tbe  Bister's  note  with  accrued  interest,  and 
gave  hia  notea  In  like  niaoii«  to  the  Conrad 
NaUonal  Bank  of  Kaliapell  for  $4^  to 
take  up  other  outstanding  notea  of  tbe  minor 
and  to  pay  hIa  open  accounts. 

During  tbe  guardianship,  tbe  minor  bou^t 
'a  team  of  fawses  for  |325  and  attempts  to 
repudiate  tbe  purchase  for  the  reason  that  be 
bought  them  frtnn  tbe  guardian.  Tbe  evi- 
dence la  in  omflict  on  this  point,  but  it  is 
all  to  the  effect  that  the  minor  needed  tbe 
team;  that  the  team  was  reasonably  wnth 
tbe  amount  paid  therefor ;  that  the  guardian 
did  not  profit  by  tbe  transaction;  and  that 
no  prejudice  resulted  to  the  minor  regardless 
of  who  sold  him  tbe  team. 

After  ttie  filing  of  tbe  guardian's  final  ac- 
count, Cuffe  filed  bis  objections  against  the 
allowance  of  the  same  upon  tbe  general 
theory  that  guardians  cannot,  by  their  con- 
tracts, bind  tbe  person  or  estate  of  their 
wards,  and  consequently  the  notes  made  and 
the  (^ligations  contracted  by  tbe  guardian 
were  recoverable  only  against  the  guardian 
personally,  and  tbat  be  should  discbarge  the 
same  and  turn  back  and  account  to  the  ward 
for  all  tlie  property  owned  by  the  ward  at 
tbe  time  of  bis  appointment.  Good's  defense 
to  this  contention,  on  tbe  facts,  was  tbat  no 
injury  bad  resulted  from  bis  actions,  and 
tbat  a  ctmiplete  ratification  of  all  bis  acts, 
deeds,  and  contracts  as  guardian  bad  been 
made  by  Cuffe  after  bis  attaining  the  age 
of  majority. 

On  the  bearing  of  tbe  guardian's  final  ac- 
count, tbe  court  by  its  decree  of  October  23, 
1819,  found  that  the  purported  ratification 
did  not  meet  the  requirements  of  the  law, 
and  disregarded  the  same;  disallowed  him 
credit  for  tbe  note  at  tbe  Whitefiah  Bank, 
amounting  at  tbat  time,  together  with  In- 
terest, to  the  sum  of  93,926.95;  disallowed 
btm  credit  for  Interest  at  the  Conrad  Bank 
in  tbe  sum  yi4S.S8;  disallowed  blm  credit 
for  the  team  in  the  sum  of  $325 ;  and  refused 
to  allow  htm  any  guardian  or  attorney's  fees. 
The  guardian  Is  appealing  from  the  decree 
in  so  far  as  it  disallowed  these  items. 

John  J.  Cuffe  became  of  age  on  tbe  1st  day 
of  January,  1919.  Negotiations  then  ccnn- 
menced  between  him  and  the  guardian  for 
the  settlement  of  bla  estate  and  the  release 
of  the  guardian.  On  January  6th  they  met, 
together  with  tbe  wife  of  Cuffe  and  SI  U 
Geddes,  and  tbe  detatla  of  all  tbe  accounts 
were  explained  to  Cuffe.  Howerer,  they  did 
not  need  explanation,  for  Indeed  be  knew  all 
about  th«n.  Good  contmds  a  setUement 
was  made  on  that  day  between  him  and 
Cuffe,  wberelqr  Cntte  ratlfled  all  bis  acts 
as  guardian.  In  tect.  Gaffe  and  his  wlfo  exe- 
cuted a  deed  and  bill  ct  sale  oi  all  their  real 
eatate  and  personal  property  to  Mm  on  that 
occasion,  whliA  be  asserts  were  glren  as  se- 


cniity  until  he  be  rdeaaed  frcm  Ida  truat 
as  guardian  and  his  bondsmen  discharged, 
and  which  he  holds  only  to  that  end.  That 
a  settlemrat  was  reached  on  that  occaakm 
concerning  everything  except  guardian  and 
attorney  fees,  and  that  the  settlement  in- 
cluded all  the  Itons  disallowed  by  tbe  court 
except  guardian  and  attorney  fees,  is  mani- 
fest from  the  testim<niy. 
Mrs.  Cuffe  testified: 

"I  don't  remember  of  John  gaesUooing  any 
of  these  accouots  or  billa,  I  anderstood,  of 
course,  tbat  these  deeds  that  were  sigsed  were 
for  the  purpose  of  enabling  Mr.  Good  to  pay  off 
tb«  debts  that  John  had  contracted,  or  that  fa« 
had  contracted  for  liim,  I  don't  believe  that 
John  ever  questioned  tbeie  bills,  or  claimed  that 
he  didn't  owe  them,  or  anything  of  that  kind. 
*  *  *  There  was  no  question  raised  at  any 
time,  as  to  these  claims,  by  John." 

Geddes  teatlfied: 

"Mr.  Good  bad  taken  the  matter  op  witii  Mr. 
Caffe,  and  asked  him  about  these  accounts,  and 
Mr.  Cuffe  said  tbat  be  wanted  to  secure-  him  in 
transferring  property,  tbat  the  debts  that  he 
had  paid  for  and  were  contracted  for  were  juat 
and  correct  at  that  time;  and  they  talked  along 
a  while,  and  deeds  were  suggested,  gives  aa 
security.  *  *  *  I  never  bad  any  other  con- 
versation with  Ub  [Ooffe]  otii«  than  die  on* 
about  10  or  12  days  later,  when  he  came  back 
and  said  things  were  all  rlght^not  a  word;  tha 
thing  seemed  to  have  been  closed  at  the  tima 
the  deeds  were  given.  He  went  over— and  so 
did  hia  wife— that  the  debt  was  one  that  had 
been  contracted  and  were  just,  and  he  wanted 
to  secure  Mr.  Good  at  tiiia  time,  and  be  warn, 
over  age  and  wanted  to  enter  into  the  transac- 
tion, Mr.  Caffe  and  also  his  wife  said  they 
wanted  to  secnre  Mr.  Good.  They  were  talking 
back  and  forth.  •  •  •  John  did  not  at  that 
time  or  at  any  other  time  make  any  objection 
to  any  Items.  It  seems  like  it  simply  settled 
it  at  that  time,  and  that  is  all  there  was  to  it." 

Good  testified: 

"Shortly  aittr  John  became  of  age,  I  went  to 
Whitefish,  and  talked  the  matter  over  with  him, 
sod  explained  to  him  tbe  status  of  his'  sffsirs 
as  nearly  as  possible,  and  also  talked  to  John's 
wife.  We  went  over  to  the  honse  and  explain- 
ed things  as  near  as  I  could,  and  I  asked  him— 
John  was  of  age~U  he  knew  of  any  way  w» 
coold  take  care  of  this  account,  that  la,  any 
way  to  take  care  of  those  claims,  etc.,  and 
talked  over  the  matter  carefully  and  very  ex- 
tensively with  Mrs.  Caffe  and  John,  and  they 
said  no,  that  if  I  could  take  care  of  it  until 
such  time  that  they  coold  sell  some  of  the  real 
estate  or  take  care  of  it;  that  was  the  only 
solution  they  knew  of;  and  I  UiA  tbem  it  was 
a  large  amount,  and  to  secure  myself  and 
bondsmen,  if  everything  was  satisfactory  and 
they  thought  I  had  done  the  best  I  could  with 
it,  I  would  like  to  have  a  ratification  of  th« 
transaction,  and  they  give  me  a  deed  to  th« 
property.  I  gave  them  a  contract  back,  and 
then  in  Mr.  Geddes'  office*  I  explained  the  mat- 
ter to  Mr.  Geddes.  Mr.  Cuffe,  and  Mrs.  Caffe^- 
and  ttild  Mr.  Geddes  to  impress  upm  his  ndnd 
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In  wbicli  way  we  to«k  thoie  deeds,  and  as  toon 
ai  the  coart  would  release  me  as  guardian  and 
release  me  from  those  bills  and  responsibOitiefl 
that  the  property  would  be  deeded  iMCk  to  them 
at  once.  I  don't  daim  the  property  except  in 
that  way.  •  •  • 

"Q.  Did  yoa  strike  a  balance  of  Indehtedness, 
agree  on  the  approximate  amoont  of  indebted- 
ness there;  this  stuff  tbat  had  been  hpngbt? 
A.  I  went  over  every  Item  wltb  the  exception 
of  overpayment,  which  I  didn't  know  at  tbat 
time.  Mr.  Dickey  found  it  later.  I  told  him 
the  amount  of  the  outstanding  bills  and  the  dif- 
ferent notes  and  the  check  books,  what  stubs 
were  written  out,  etc.,  and  this  difference  in  the 
OaUegher  account,  had  him  charged  twice — I 
didn't  know  at  that  time— and  this  overpayment 
I  didn't  know  nntll  Mr.  Dickey  checked  that  up. 
(This  was  later  corrected.) 

"Q.  Any  particular  referen<^e  to  the  note  to 
the  Wbitefish  Bank?  A.  Yes,  sir.  •  •  • 
John  made  no  objection  to  any  of  these  bills  or 
claims,  he  said  he  wanted  to  pay  every  man 
erery  dollar  tbat  he  owed,  and  his  wife  made 
the  same  statement;  said  tbey  wanted  to  pay 
their  biUs  first  if  it  took  at  all." 

CufTe's  own  testimony  discloses  tliat  he 
recelTed  a  statement  of  account  at  the  time 
oC  aettleinent,  and  even  as  late  as  the  trial 
ba  did  not  dlflpnte  the  correctneea  of  the 
aama  «r  contend  that  any  fraud  or  deceit 
liad  been  inractlced  tQNm  him;  his  only  ob- 
Jectfam  to  tbe  aooennt,  eren  then,  was  with 
reference  to  the  Indeflnlteneag  of  a  meat 
Item,  which  was  not  disallowed  by  the  court, 
bat  anvoved.  His  objection  to  the  settle- 
ment waa  an  afterthought,  as  la  evident  by 
Us  objection,  when  on  the  witness  stand, 
to  tbe  settl»nent  of  the  guardian's  account, 
wbi<A  was  as  follows : 

"My  objections  to  the  account  are  that  T 
wasn't  properly  controlled.  I  was  just  a  wild 
kid,  and  thought  I  was  smart;  and  I  didn't 
know  what  I  was  doing  when  I  went  Into  all 
these  things  snd  was  handling  the  boslneBs  I 
waa  in.  I  hadn't  had  any  experience,  and  I 
was  green,  and  everybody  I  dealt  with  seemed 
to  be  able  to  beat  me.  Then  there  was  thr 
beef  account,  I  wasn't  satisfied  with;  and  the 
only  full  account  I  had  ever  seen  of  the  beef 
was  when  tbe  final  account  was  filed  here  in 
court  Henry  was  never  able  to  give  me  any 
account  of  all  tbe  beef— never  able  to  get  all  the 
papers  together  so  that  I  was  able  to  know 
Jnst  exactly  where  I  was  at  I  am  blaming 
Henry,  now,  becanse  he  didn't  properly  control 
me,  or  take  control  ni  my  buidness.** 

Many  questions  are  Invc^ved  in  this  ai>- 
peal,  bat  the  determination  of  the  case  re- 
solves itself  to  the  raUflcatioa  of  January 
6,  1919. 

The  fm-mal  objections  to  the  settlranent 
of  the  final  account  were  made  and  prosecut- 
ed on  the  theory  that  the  guardian  could 
not  by  bis  contracts  bind  either  the  person 
or  estate  of  his  ward,  and  that  such  con- 
tracts bind  the  guardian  [>ersonally,  and  re- 
covery mnst  be  bad  against  him.  That  point, 
however,  la  not  Involved  in  the  case,  for  if 


the  settiement  made  m  January  6,  aftei  the 
ward  reached  bis  majority,  was  legal.  It 
ratified  all  acts  of  the  guardian.  That  a  rati- 
fication of  all  tbe  acts,  contracts,  and  deeds 
of  Good,  as  guardian,  was  made  by  CufFe 
after  he  attained  his  majority  is  tbe  only 
conclusion  we  can  reach;  and  now  the  qaes* 
tlon  occurs:  Was  it  such  a  ratification  aa 
Is  recognized  in  law? 

[1]  Section  S888.  Berlsed  Godee  1821.  pro- 
vides: 

**After  the  ward  has  come  to  bis  majority,  he 
may  settle  accounts  with  his  guardian,  and 
give  him  a  release,  which  Is  vs^  if  obtained 
fairly  and  without  undue  inflnenca." 

Thus  we  Bee  that  sncb  settiements  and 
ratifications.  If  secured  Airly  and  without 
undue  influence,  are  recognized  by  the  stat- 
utes of  this  state.  However,  courts  look 
on  settlosents  made  by  guardians  wltb  warda 
recently  coming  of  age  with  dlrtnut,  and 
jealously  watc3i  the  sam^  or  any  transactiw 
between  them  affecting  the  estate  of  tbe 
ward.  From  the  confidential  relation  be- 
tween them  it  will  be  presumed  tbat  th« 
ward  was  acting  under  tbe  Influence  of  the 
guardian,  and  all  transactions  between  them 
prejudicially  affecting  tbe  Interests  of  the 
ward  win  be  held  to  be  cmstmcttTely  fMud' 
ulent,  and  will  be  set  aside  unless  shown  to 
hare  been  the  deliberate  act  of  tbe  ward 
with  full  knowledge  of  his  transaction.  Meek 
r.  Perry,  36  Miss.  190;  Clark's  Appeal,  18 
Pa.  175;  McConk^  t.  Codcey,  69  Md.  286, 
14  Atl.  46S;  Ferguson  t.  Lowery,  S4  Ala. 
510,  2S  Am.  Hep.  718;  21  Oyc.  169.  With 
this  presumption  we  have  no  complaint,  for 
it  is  our  opinion  that  the  Jealousy  of  tbe 
courts  and  the  general  principle  of  public 
policy  are  to  be  directed  to  the  protectitm 
of  tbe  ward  in  every  respect,  and  that  settle- 
ments, receipts,  ratiflcaUons  of  guardians' 
acts,  and  releases  immediately  Atter  the 
ward's  majority  should  be  discouraged — not 
upon  the  theory  that  actual  fraud  is  likely 
to  be  indent  in  each  case,  but  upon  the 
broader  ground  tbat  (^portunity  to  commit 
fraud  be  minimized.  Ordinarily,  the  rela- 
tion of  guardian  and  ward  is  next  in  order 
to  that  of  parent  and  child,  and  the  presumi>- 
tlon  <of  undue  Infiuence)  exists  perhaps  in 
the  highest  degree,  and  especially  does  that 
presumption  exist  If  the  dealing  is  the  re- 
lease of  property  by  the  ward  to  the  guardi- 
an, and  where  there  Is  an  Inadequacy  of  con- 
sideration the  deal  can  rarely,  if  ever,  stand. 
Wade  V.  Pulslfer,  54  Vt  45;  Garvin  v.  Wil- 
liams, 44  Mo.  465,  100  Am.  Dec  314;  Mc- 
Parland  v.  Larkln,  166  Dl.  84,  39  N.  E.  609; 
Blsham's  Principles  of  Equity.  }  234,  p.  337. 

[2]  It  is  neither  desirable  nor  possible  to 
define  particularly  what  evidence  will  remove 
tbe  unfavorable  presumption  indulged  In  by 
the  courts  against  transactions  between  guard- 
Ian  and  ward  during  the  existence  at  the 
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relation  or  soon  after  Ita  terminatloa.  The 
guardian  Is  an  officer  of  tbe  court,  an  agent 
of  the  law,  and  tbe  law  will  not  permit  Its 
agent  to  make  a  profit  out  of  the  trust  which 
it  has  confided  to  his  control.  It  exacts  frcnn 
him  absolQte  fidelity,  and  will  be  satisfied 
with  nothing  less.  Each  case  must  depend 
upon  the  facts  and  circumstances  attending 
it.  In  general,  it  may  be  said  that  the  court 
must  be  satisfied  that  there  Is  an  absence  of 
any  Influence  springing,  out  of  the  relation, 
and  of  any  violation  of  the  duty  by  the  guard- 
ian— the  act  must  proceed  frcm  the  volition 
of  the  ward,  and  he  must  have  full  knowledge 
of  its  effect;  then,  and  then  only,  will  such 
transaction  be  approved.  Bhodes  v.  Roble, 
9  App.  D.  C.  305 ;  Adams  v.  Revlere,  59  Ga. 
793;  Davis  v.  Hagler,  40  Kan.  187,  19  Pac. 
628;  Fielder  v.  Harbison,  03  Ky.  482,  20 
S.  W.  508;  Dnnsford  v.  Brown.  10  S.  C. 
S60;  Hawkin's  Appeal,  82  Fa.  263;  Norria 
T.  Norrls,  85  App.  Dlv.  113,  83  N.  T.  Supp. 
77;  Korn  v.  Becker's  Executor,  40  N.  J.  Elq. 
408,  4  Atl.  434 ;  Holscher's  Heirs  T,  Gehrig, 
127  Iowa.  369,  94  N.  W.  486,  101  N.  W.  759; 
Glllett  V.  WUey,  126  III.  310,  19  N.  B.  287, 
0  Am.  St  Rep.  687 ;  SI  Cyc.  169.  See,  also, 
note  "Settlement  after  Ward  Becomes  of 
Age."  L.  R.  A.  1916B,  864. 

[91  Tbe  burden  wag  upon  Good  to  rnnove 
tbe  presumption  of  undue  Infiuoice  and  of 
fraud  attaching  to  tbe  ratification ;  to  show 
good  faith  on  his  part,  and  that  Cuffe  had 
full  knowledge  ot  all  tbe  transactions  of  his, 
as  guardian.  Upon  a  discharge  of  this  bur- 
den Uie  ratification  must  be  approved.  Cases 
supra,  and  Harrison  v.  Harrison,  21  N.  M. 
872,  156  Pac.  866,  L.  B.  A.  ldl«E,  854. 

Here,  tbe  oBual  confidential  relation  did 
not  exist  betwem  the  gnardlan  and  ward; 
Good,  tn  fact,  was  not  the  guardian  of  tbe 
person  of  Ouffe,  bat  only  of  his  estate,  which 
the  ward  himself  was  permitted  to  manage 
and  operate.  This  the  guardian  should  not 
have  permitted,  but  nnder  the  circumstances, 
U  be  had  placed  another  in  pl^slcal  charge, 
complaint  could  have  been  made  that  It  was 
an  unnecessary  expense  and  he,  as  all  par- 
ties wdl  knew,  was  a  bosluess  man  whose 
own  affairs  occupied  all  of  his  time,  and 
who,  tber^ore*  was  unable  to  assume  actual 
cha^  himself;  consequently  his  permitting 
the  ward  to  continue  In  charge  was  excus- 
able, but  not  oranmendable,  and  any  act  of 
tbe  ward  while  managing  and  operatiz«  the 
estate,  was.  In  law,  tbe  act  of  the  guardian. 

The  record  discloses  that  In  the  settlement 
of  January  9,  1919,  no  advantage  was  taken 
ctf  Cnffe;  that  be  acted  with  fuU  knowledge 
and  aiq^redation  of  all  conditions  surround- 
ing the  settlement  and  the  effect  thereof 


and  that  It  was  made  of  his  own  volition. 
Good  gained  no  advantage  over  falm,  except 
to  take  security  that  be  be  released  from 
hla  trust  as  guardian,  which  was  freely  given 
and  Its  effect  fully  understood  by  Cuffe.  It 
discloses  further  that  Good  will  reconvey  the 
security  when  so  released ;  that  no  tnui 
was  practiced;  that  no  prejudice  resulted 
to^Culfe;  tltat  he  was  not  in  any  manner  act- 
ing under  the  Influence  of  Good  when  the 
ratification  was  made,  and  that  Good  acted 
in  good  faith.  Therefore  he  discharged  tbe 
burden  cast  upon  him.  The  ratification  was 
of  such  a  nature  as  is  recognized  by  law. 

Tbe  court  erred  In  dtsallowlng  credit  to 
tbe  guardian  for  the  Wbltefish  Bank  note  In 
the  sum  of  f3,925.95 ;  tbe  interest  Item  it 
the  Conrad  Bank  of  $145.69,  and  the  Iten 
for  the  team  in  the  sum  of  $325. 

[4-(]  As  to  the  disallowance  of  the  gatrdi- 
an  and  attorney's  fees  tbe  court  committed 
no  error,  Tbe  guardian  did  not  return  to 
the  court  Inventories  of  the  estate,  as  pro- 
vided by  section  7774.  Bevised  Codes 
(secUon  10422,  Bev.  Codes  1921),  nor  did  b» 
render  an  account  as  provided  by  sectim 
7775,  Bevised  Codes  1907  (section  10423.  Ber. 
Codes  1921K  We  appreciate  that  the  recoid 
here  discloses  that  Good  considered  hlmaeU, 
and  was  by  all  conomied  considored,  ta 
"accommodation  guardian,"  but  sudb  In  lav 
does  not  and  cannot  exHst.  A  person  assofr 
ing  tbe  legal  status  of  guardian  must  tmtij 
with  tbe  requirements  of  the  statutes  or  nt- 
fer  the  penalties  Incident  to  his  failure  there- 
of. Tbe  penalty  of  a  forfeiture  of  fees  to 
himself  and  those  paid  or  contracted  to  be 
paid  to  his  counsel  Is  properly  wltbiD  the 
discretion  of  tbe  court  when  a  viohitlon  ot 
the  statutory  duties  of  the  trust  occurs  (sec- 
tion 7777,  Bev.  Codes  1007;  section  10425. 
Bev.  Codes  1921;  In  re  Allard  Guardlanstlp, 
49  Mont  219-225,  141  Pac.  661).  and  the 
court  did  not  abuse  its  discretion  In  .the 
disallowance  of  those  items  of  the  accoDot 

The  order  appealed  from,  in  so  far  as  It 
disallows  guardian  and  attorney's  fees  Is 
affirmed.  As  to  all  other  items,  it  Is  revers- 
ed, and  the  cause  Is  remanded  to  the  dis- 
trict court,  with  directions  to  amend  Its  de- 
cree settling  the  guardian's  account,  made 
October  23, 1919,  so  as  to  aM»rora  tbe  gnaid- 
lan's  final  account,  exoqpt  as  to  faardlu 
and  attom^'s  fees. 

Be  versed. 

COOPVUBL,  HOLLOWAT,  and  OALfiH^  JJ^ 
concur. 

BBANTLT,  0.  J.,  being  absent^  takes 
part  in  the  foregoing  decision. 
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STATE  V.  MeGLORIA.  (N*.  23091 .) 
(Supreme  Court  of  Kansas.   Jane  10,  1922.) 

(Byltalnu  hp  the  Court.) 

Isdlotment  and  Infermatloa  ^132(7)— Intox- 
icating llqsort  «S9223— InfornatlOB  aot  re- 
qsiretf  to  allefo  tkat  defeadast  was  aot  a 
dniooist  er  registered  pharnacist;  state  not 
required  to  elect  betweea  separate  eounts 
charglBfl  possessloa  of  liquor,  keeping  a  com- 
mon BHisanoe,  and  manufacturing  llqaor. 
Aasisnmenta  of  error,  relatios  to  form  and 
Bubstance  of  an  iaformation  chargiog  violatioss 
of  the  liquor  law,  to  sufficiency  of  evideoce  to 
sustain  conviction,  and  to  conduct  of  the  coun- 
ty attorney  and  the  court,  held  to  be  without 
merit. 

Appeal  from  District  Coort,  Franklin 
County. 

Merle  McQlorIa  was  convicted  of  violat- 
ing tbe  liquor  law,  and  he  appeals.  Affirmed. 

Elisba  Scott  and  Roy  M.  Van  Dyne,  both 
of  Topeka,  for  appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  R.  B. 
Redmond,  of  Ottawa,  for  the  State. 

BURGH,  J.  The  defendant  was  convict- 
ed of  violating  the  liquor  law,  and  appeals. 

The  information  contained  four  counts. 
The  first  count,  which  charged  the  defend- 
ant with  selling  intoxicating  liquor,  waa 
withdrawn.  The  remaining  counts  charged 
the  defendant  with  having  intoxicating  llq- 
nor  In  bts  possession,  with  keeping  a  com- 
mon nuisance^  and  with  manufacturing  in- 
toxicating liquor  contrary  to  law.  It  was 
not  necessary  the  Information  should  all^ 
tbe  defendant  waa  not  a  druggist  or  regis- 
tered pharmacist,  and  the  information  was 
otherwise  correct  in  form  and  proper  in 
substance.  Each  count  of  the  Information 
diarged  a  separate  offense,  and  tbe  state 
waa  not  obliged  to  elect  between  them.  Ven- 
ue was  proved  by  the  testimony  of  tbe  sber- 
Ur.  Each  offoue  was  folly  proved.  Neither 
the  court  nor  Qie  county  attorney  was  guilty 
of  miscraiduct.  The  motI<ni  for  a  new  trial 
was  properly  denied. 

Tia  Judgment  of  tbe  district  court  la  af- 
firmed. . 

All  Uie  Jnstices  ctmcniring. 


<iu  Kan.  «»> 

NATHOO  V.  JONES  st  al.   (No.  23778.) 
(Bivrene  Court  of  Kansas.    Jane  10,  1922.) 

(BytUhit*  fry  the  Com.) 

Deads  «s>70( I)— Petition  hold  to  sUte  eaose 
of  aetlon  In  aotlen  te  set  aside  deed  for  f rand. 
In  an  action  to  set  aside  a  deed  because 
of  fraud  In  its  azeeution,  a  petition,  wherein 


V.  JONES  445 
P.) 

plaintiff  alleged  that  the  defendants  fraudu- 
lently substituted  a  deed  conveying  property 
which  plaintiff  was  induced  to  sign  without 
reading  it,  in  the  belief  that  it  was  a  contract 
Vhicli  she  had  read  and  had  agreed  to  sign, 
and  that  the  snbatitution  was  purposely  made 
by  defendants  to  defraud  plaintiff  of  her  prop- 
erty rights,  states  a  cauae  of  action,  and  it  the 
facts  alleged  ere  established  by  tbe  evidence, 
she  will  be  entitled  to  tbe  relief  sought. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Barbara  Natboo  against  Olive  E. 
Jones  and  others.  Demurrer  to  petition  sus- 
tained, and  j^aintlff  appeals.  Reversed  and 
r^nanded. 

Hal  R.  Clark,  S.  D.  Piper,  and  W.  B. 
Grant,  all  of  Independence,  for  ai^llant 

SI  Lb  Burton,  of  Parscms,  and  Idmb  St 
Reed,  ot  CotF^iUe,  for  appellees. 

JOHNSTON,  a  J.  This  was  an  action  by 
Barbara  Natboo  to  cancel  and  set  aside  a 
deed  which  she  bad  signed,  purporting  to  ctm- 
vey  a  tract  of  land  which  she  had  occupied 
as  her  homestead.  The  case  was  determined 
on  a  demurrer  of  Olive  B.  Jones  to  idaintlfTs 
petition,  and,  it  being  sustained,  plaintiff  ap- 
peals. 

In  substance  the  plaintiff  alleges  that  a  di- 
vorce action  was  pending  between  her  hna* 
band  and  herself,  and  that  he  and  Olive  BL 
Jones,  a  proposed  purchaser  of  tbe  home 
property,  compridng  11%  acres,  entered  into 
a  conspiracy  to  defraud  the  i^lntlff  by  tbe 
following  means:  Tbey  represented  to  plain- 
tiff that  Olive  B.  Jones  bad  agreed  to  buy  the 
property  for  $11,000,  which  consideration  In- 
cluded a  $2,300  mortgage  that  was  to  be  aa- 
sumed  by  tbe  purchaser;  that  $5,000  was  to 
be  paid  In  cash  to  plaintiff,  and  that  certain 
attorneys'  tees  and  costs  of  the  divorce  pro* 
ceedlng  should  be  paid.  T&ey  prepared  a 
typewritten  contract  of  these  negotiations, 
and  presented  It  to  plaintiff  to  read,  and 
when  it  was  read  sbe  agreed  to  sign  it  Aft- 
er plaintiff  had  verbally  consented  to  sign 
the  contract,  ber  husband,  acting  for  him- 
self and  Mrs.  Jones,  telephoned  to  a  notary 
public  to  come  and  take  the  acknowledgments 
of  those  signing  the  contract  When  the  of- 
ficer appeared,  her  husband  sat  down  and 
ai^}ended  his  signature  to  what  the  plaintiff 
believed  was  the  contract  she  had  read,  and 
agreed  to  sign,  and  then  procured  ber  to  atp 
taCh  her  signature  to  the  instrument  She 
signed  It  believing  it  was  the  typewritten 
contract  which  she  had  deviously  examined, 
but  it  turned  out  to  be  a  deed  which  ber  huih 
band  and  fifrs.  Jones  had  fraudulently  ar> 
ranged  to  switdi  and  substitute  for  the  con- 
tract she  had  read,  and  which  she  was  led  to 
brieve  sbe  was  signing.  Immediately  after 
the  instrument  was  signed,  her  husband  de- 
livered it  to  Mrs.  Jones,  who  caused  it  to  be 
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recorded.  Plaintiff  did  not,  flhe  alleges,  re- 
ceive any  conslderaticm  for  the  signing  of  tbe 
deed,  and  Olive  E.  Jones  never  paid  any  con- 
slderatim  for  the  deed  or  for  the  purcbase 
of  the  property.  It  was  further  alleged  that 
Mrs.  Jones  did  not  for  a  long  time  claim 
ownership  of  the  property,  but  reiK^sented  to 
divers  persons  Oiat  the  deed  was  not  Intend- 
ed to  represent  a  purchase  of  the  property, 
but  as  the  plaintiff  and  her  husband  were 
having  trouble  between  themselves,  she  was 
holding  the  deed  to  enable  her  to  collect  mon- 
ey  which  sh^  had  loaned  to  plaintiff  s  hus- 
band a  I<nig  time  before  tbe  signing  of  the 
Instrument.  It  was  also  alleged  that  the 
plaintiff  remained  in  possession  of  the  prop- 
erty, and  did  not  learn  of  the  fraud  perpe- 
trated npon  her  until  a  tew  days  before  the 
action  was  b^un,  when  she  ascertained  that 
Mrs.  Jones  daimed  to  own  and  was  attempt- 
ing to  sell  the  property  to  innocent  purctaas* 
WB.  The  idalntiff's  husband  and  tbe  hus- 
band of  Mrs.  Jcmea  were  named  as  d^end- 
ants  in  the  action.  Mrs.  Jones  alone  de- 
murred to  the  petition,  and  on  her  demurrer 
It  was  held  that  a  cause  of  action  was  not 
stated  against  her. 

ThB  defendant  claims  tibat  tbe  iietltlon 
contains  only  a  general  averment  of  fraud 
without  stating  the  facts  upon  whteh  tbe 
fraud  Is  based,  and  it  la  therefore  Insutti- 
ctent  Plaintiff  states  qtiite  plainly  and  def- 
inite that  tbe  fraud  had  been  accomplish- 
ed by  the  shUting  and  substitution  of  a  deed 
for  the  Instrument  which  embodied  the  terms 
<tf  the  agreements  betwem  the  parties,  and 
that  the  defendants  had  Induced  Jier  to  be- 
lieve tiiat  she  was  dgnlng  the  instrument 
she  .  had  rted  and  agreed  to  sign  when  she 
attached  her  name  to  the  otber.  It  was  fur- 
ther alleged  that  Mia.  Jones  conwlred  and 
participated  with  plalntifrs  husband  in  the 
deception.  There  Is  no  dearth  of  averment 
as  to  tbe  raeaos  by  which  the  fraud  was  ac- 
complished. 

Defendant  also  Invokes  the  rule  that  one 
who  can  read  and  voluntarily  signs  an  In- 
strument affecting  rights  without  reading  It 
should  not  be  permitted  to  deny  its  -binding 
force.  The  rule  has  no  application  where  the 
execution  of  a  contract  Is  obtained  by  fraud, 
as  where  a  party  Is  tricked  Into  signing  an 
Instrument  he  did  not  know  he  was  signing, 
and  did  not  intend  to  sign.  Demlng  v.  Wal- 
lace, 73  Kan.  291,  85  Pac.  139.  If  the  defend- 
ant purposely  switdied  the  instruments  or 
Caused  it  to  be  done  as  alleged  in  the  plain- 
tiff's petition,  a  flagrant  fraud  was  commit- 
ted, Mie  sbocKlng  to  equity  and  good  con- 
sdence,  and  tbe  fact  tbat^  if  plaintiff  had 
been  less  credulous  and  confiding,  she  might 
bave  read  the  instrument  and  detected  the 
fraud,  does  not  preclude  her  from  contesting 
the  Talidity  of  tbe  contract  she  was  fraudu- 
lently Induced  to  sigh.   Shocft  v.  Manufac- 
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turing  Co.,  76  Kan.  301,  89  Pac.  653,  SUB. 
A.  (N.  S.)  1048 ;  Jewelry  Oo.  v.  Bennett,  75 
Kan.  743.  90  Pac.  246;  Disney  v.  Jew^ry 
Co.,  76  Kan.  145,  90  Pac.  782;  Tant<m 
Martin,  80  Kan.  22,  101  Pac  461;  Byers 
Daugberty,  40  Ind.  108 ;  Glvan  v.  Masterson, 
152  Ind.  127,  51  N.  E.  237;  Burroughs  v. 
Pacific  Guano  Co.,  81  Ala.  255,  1  South.  212. 

We  see  nothing  substantial  in  the  conten- 
tion that  plaintiff  cannot  maintain  her  eq- 
uitable action  to  set  aside  the  fraudulent  In- 
strument because  she  has  an  adequate  reme- 
dy at  law.  Tbe  ease  Is  peculiarly  one  fov  the 
Interposition  of  a  court  bt  equity. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  iwoceedinga. 

All  the  Justices  concurrlns. 


(Ul  Kan.  630) 

HOAQ  et  al.  v.  KUIKEN  et  iL* 

(No.  23378.) 

(Supreme  Court  of  Kansas.    June  10^  1522.) 

(SyUabiu  bv  the  Court,} 

Banks  and  banking  4=>40— Stockholders  who 
agreed  to  iHcrease  the  capital  stock  If  all 
stockholden  approved  not  llabi*  for  voting 
against  contract  on  objections  by  some  stock- 
holders. 

Under  a  contract  with  stockbolders  to  in- 
crease tbe  capital  stock  of  a  bank,  and  to  sell 
part  of  the  new  stock  to  .certain  parties  if 
satisfactory  to  all  the  stockholdera,  and  ap- 
proved by  tbem,  there  is  no  liability  for  f^are 
to  sell  to  the  parties  with  whom  the  contract 
is  made,  nor  for  voting  not  to  comply  with  the 
contract  when  it  Is  objected  to  and  disapproved 
by  some  of  the  stockbidders. 

Appeal  from  District  Court,  Jewell  County. 

BuU  by  W.  8.  BMg  and  others  against  Ben 
Knikm  and  othera  Judgment  tor  plaintiffs, 
and  defmdants  appeaL  Beversed,  with  di- 
rections. 

D.  M.  McCarthy,  of  Mankato,  and  lUtchie 
&  Smith,  of  Sallna,  for  appellants. 

R.  W.  Turner  and  Donald  F.  Stanley,  both 
of  Mankato,  for  app^lees. 

MARSHALL,  J.  Tbe  plahitlffs  sued  to 
compel  the  specific  performance  of  a  con- 
tract for  the  sale  of  ahares  of  stock  in  a 
bank;  to  bave  defendants  Ben  Kulkai  and 
R.  D.  Rose  decreed  the  holders  in  trust  of  a 
number  of  shares  of  tbe  stock  for  the  Dse 
and  benefit  of  the  plaintiffs ;  and,  If  It  were 
Impossible  to  compel  spedflc  performance  of 
tbe  sale  of  the  sliares  of  stock  in  the  bank, 
to  recover  damages  for  the  failure  ot  the  de- 
fendants to  comply  with  the  contract  Jude^* 
ment  was  rendered  in  favor  of  Qte  platntUTs 
for  $800  damages,  and  the  defendants  appeaL 

Findings  of  fact  and  con<dusl<»s  of  law 
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were  matfe  bj  the  conrt.  The  flndtngs  of 
fact  showed  that  defendants  Ben  Kulken, 
R.  D.  Rose,  Charles  TbompsoD,  John  Denton, 
and  William  Bechtold  were  stockholders  and 
lUrectors  of  defendant  the  Ionia  State  Bank 
of  Ionia,  Kansas;  that  they  owned  a  ma- 
jority of  the  stock  In  the  bank;  that  plain- 
tiffs began  the  organization  of  another  bank 
to  be  established  In  Ionia ;  that  negotiations 
resulted  and  a  contract  was  entered  Into  be- 
tween the  plaintiffs  and  defendants  Ben 
KDik«i,  B.  D.  Rose,  Charles  Thompson,  John 
Denton,  and  William  Bechtold,  by  which  they 
agreed  to  increase  the  capital  stock  of  the 
Ionia  State  Bank  from  $10,000  to  $20,000,  to 
sell  to  each  of  the  plaintiffs  20  shares  of 
stock  at  the  price  of  $125  a  share,  to  increase 
tbe  number  of  the  directors  of  the  bank  from 
fire  to  seven,  and  to  elect  two  of  the  plain- 
tiffs to  the  board  of  directors.  Findings  of 
tact  aombered  1^  17.  18,  and  19  were  as 
fcdIowB: 

"(le)  That  tbe  d<Bfendants  stated  at  the  time 
<rf  the  cntei^g  Into  said  oral  contract  and 
tbeir  nnderstanding  was  that  it  was  not  to  be 
binding  unless  It  was  sstisfactor;  to  and  ap- 
proved by  all  of  the  stockholders  of  the  bank. 

"(17)  It  was  further  understood  by  and  be- 
tween plalntifEs  and  defendants  that  defendants 
would  in  good  faith  try  to  procure  tbe  consent 
of  the  stockboldets  to  tbe  terms  of  said  agree- 
■ent, 

"<18)  That  defendanta  did  pnrsnant  to  said 
agreemenc  call  a  atoebholders*  mcetiiMC  for  April 
1,  1919,  at  the  defendant  bank,  and  immedi- 
ately set  about  in  good  faith  to  procure  the 
consept  of  the  stockholders  to  the  oral  agree- 
ment of  the  directors  of  said  bank  with  plain- 
tiffs. 

"(Id)  Tbat  the  defendant  Denton  never  was 
favorable  to  the  agreement  with  plaintiffs,  and 
tbat  the  other  stockholders  of  the  bank,  not  de- 
fendants herein.  Immediately  began  to  oppose 
^e  proposed  action  of  tbe  defendants,  and 
mai^  of  tbe  depositors  and  customers  of  said 
bank  expressed  themselves  as  opposed  to  the 
plaiDtiffs  procuring  so  large  a  block  of  stock, 
and  some  of  tbem  threatened  to  withdraw  their 
deposits  and  business  from  tbe  defendant  bank 
if  the  proposed  deal  was  consnnunati;!'* 

The  court  further  found  tbat,  when  the 
stockholders  met,  it  was  nnauimously  deter- 
mined to  Increase  the  capital  stock  of  the 
Ionia  State  Bank  to  $20,000,  and  that  it  was 
also  unanimously  determined  not  to  sell  20 
shares  of  the  new  stock  to  each  of  the  plain- 
tiff, and  not  to  sell  more  than  6  shares  to 
any  one  person. 

The  contract  was  not  violated  by  the  de- 
fendants. It  provided  tbat  "it  was  not  to  be 
binding  unless  it  was  satisfactory  to  and  ap- 
proved by  all  of  the  stockholders  of  tbe 
bank."  The  contract  was  not  satisfactory 
to  all  tbe  stockholders;  some  of  them  ob- 
jected to  U.  Ndtber  was  it  approved  by  all 
of  tbcih. 

The  defendants  voted  not  to  sell  20  shares 
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of  stock  to  each  of  the  plaintiffs.  The  plain- 
tiffs argue  that,  by  thus  voting,  the  defend- 
ants violated  their  contract.  That  puts  a 
wrong  Interpretation  on  it.  The  defendants 
held  a  majority  of  the  stock,  and  could  have 
voted  to  Increase  tbat  stock  and  to  sell  to  each 
of  the  plaintiffs  20  shares;  but  their  con- 
tract was  not  to  sell  to  tbe  plaintiffs  unless 
it  was  satisfactory  to  all  the  8tockh(^ders. 
When  the  defendants  learned  that  tbe  con- 
tract was  objected  to  by  some  of  the  stock- 
holders, and  tbat  they  disapproved  it,  the 
defendants  were  released  from  all  obligation 
to  the  plaintiffs  under  it  There  was  no  bind- 
ing contract  until  It  was  approved  by  all  the 
stockholders. 

Tbe  Judgment  Is  reversed,  and  the  trial 
court  Is  directed  to  oiter  jodgmrat  for  the 
defendants. 

All  the  Justices  concurring. 


<U1  Kan.  495) 

VENABLE  V.  BRADBURY  at  al.   (No.  23685.) 

(Supreme  Court  of  Kansas.    June  1922. 
Rehearing  Denied  Inly  8;  1922.1 

(ayVabut  by  t^a  Court.) 

t.  Deeds  «=»70(4)— Where  means  of  Informa- 
tion as  to  vendor's  title  were  equally  open 
to  vendor  and  purchaser,  purchaser's  wltb- 
holdlng  of  legkl  opinion  not  remediable  fnaud. 
The  plaintiff  had  received  a>  conveyance  ot 
land  from  Us  father,  and  there  was  a  qnes^ 
tion  as  to  whether  a  fee-rimple  title  was  con-: 
veyed  or  only  a  life  estate.  Plaintiff  had  re- 
ceived legal  advice  that  only  a  life  estate  was 
conveyed,  and,  believing  tbat  to  be  tbe  extent 
of  his  interest,  he  executed  a  life  lease  to  bis 
brother-in-law,  and  conveyed  the  legal  title 
thereof  to  the  children  of  his  brother-in-law 
for  a  substantial  consideration,  but  which  plain- 
tiff claims  was  much  less  than  its  valne.  Be- 
fore purchasing  plaintifPs  interest  the  brother- 
in-law  bad  obtained  a  letter  from  a  lawyer^ 
stating  that  in  his  opinion  the  plaintiff  held  an 
absolute  title  to  the  land.  The  brother-in-law' 
did  not  inform  the  plaintiff  of  the  contents  of 
this  letter  before  mining  the  purchase.  Eleven 
years  afterwards  plaintiff  learned  of  the  letter 
and  legal  opinion,  and  brought  an  action  to  set 
aside  tbe  lease  and  deed  upon  the  ground  that 
the  withholding  of  the  legal  opinion  was  ac- 
tionable fraud  which  vitiated  the  transfers. 
Held^  that  tbe  silence  of  tfae  purchaser  and 
withholding  of  the  legal  opinion  which  be  had 
received  aa  to  tbe  state  of  plaintiff's  titie,  tbe 
means  of  information  being  equally  open  to 
both  parties,  did  not.  In  the  absence  of  conr 
fidential  relations,  constitute  remediable  frauds 

2.  Deeds  «=370($)— Faols  held  sot  te  show 
oonfldsstial  rslaHosshIp  rsqsfrlia  psrdiassr's 
dtsdesun  sf  Isfal  apislsK  m  ts  vosisi's 

title. 

There  was  no  technical  confidential  rela^ 

tion  between  the  parties,  and  it  is  held  tbat 
there  was  U'jthing  in  the  drciim stances  of  their 
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Msodatioiis  which  raised  a  confideDtJal  relation- 
ship, making  it  the  duty  of  the  brother-in-law 
to  diBcloM  the  opinioD  be  had  received  from 
a  third  party  aa  to  the  douhttnl  title. 

3.  Deeds  «E970(6)— That  plalntlA  formarly 
lived  In  family  of  purchaser  held  tot  to  raise 
confldential  relationship. 

The  fact  that  plaintiff  bad  formerly  lived 
In  the  family  of  bin  brother-in-law  and  was  on 
friendly  termn  wltb  him  did  not  raise  a  con- 
fidential relationship. 

4.  Deeds  «s>68(5)— lavalldtty  of  deed  cannot 
be  based  on  iattmporata  bablta  of  vendor 
where  he  was  not  latoxloated  when  maMng 
transfer. 

No  invalidity  can  be  predicated  on  the  intem- 
perate habits  of  the  plaintiff,  where  it  appears 
that  he  was  not  intoxicated  or  incapable  of 
onderstanding  what  he  was  doing  when  the 
transfers  were  made. 

Appeal  from  District  Court,  Chase  Cotmty. 

Action  by  Gllb^t  M.  Venable,  Jr.,  against 
Edwin  H.  Bradbury  and  others.  Judgment 
for  pI'alDtlff,  and  d^endants  appeal.  Ke- 
versed  and  remanded,  with  directlooB  to  en- 
ter judgment  for  defendants. 

Z.  T.  Hazen,  J.  B.  larlmer,  and  W.  Olenn 
Hamilton,  aU  of  TopAa,  for  amellantn. 

Stratton  ft  Stratton,  of  Srle^  and  Oansa  ft 
Frltb  and  Owen  8.  Samuel,  all  of  Bmpmria, 
for  appellee. 

JOHMl^rON^  Q.  X  nils  was  an  action  by 
GlUiert  M.  Venable,  Jr.,  to  set  ftride  a  life 
lease  of  land  given  to  Edwin  H.  Bradbury, 
and  a  deed  made  by  blm  to  two  dtildren  of 
Bradbury,  fltie  platntUt  also  asked  to  Iutb 
the  title  to  the  land  quieted  In  him  and  for 
the  construction  of  tbe  deed  given  to  i^in- 
tiff  by  his  father.  Tlie  action  resulted  In  a 
Judgment  setting  aside  the  life  lease  and  deed 
from  which  d^eodants  eppeaL 

[1]  The  deed  executed  by  Gilbert  H.  Ten- 
able, Sr.,  to  irialntlft  was  executed  on  Septem- 
ber 28,  1888.  It  was  in  the  ordinary  form  of 
general  warranty,  ezc^t  that  it  contained  a 
provision  that — 

It  was  "expressly  understood  by  the  parties 
hereto  that  tbe  party  of  the  first  part  shall 
during  bis  natural  life  have  exclusive  control 
and  management  of  tbe  real  estate  described 
and  may  at  any  time  sell  sod  convey  the  same 
wltb  the  consent  of  the  party  of  the  second 
part,  and  it  is  further  provided  and  expressly 
ooderstood  by  and  between  the  parties  hereto 
that  if  tbe  party  of  tbe  second  part  shall  die 
without  heirs  begotten  of  his  body,  the  real 
estate  herein  described  shall  all  revert  to  the 
party  of  the  first  part,  his  children  or  their 
heirs  if  they  be  dead." 

Tenable  Sr.,  had  two  cblldren,  the  plain- 
tiff  and  a  dan^ter,  Ada,  who  married  Edwin 
H.  Bradbury.  She  died  In  1890.  leaving  two 
diildren,  Gilbert  T.  Bradbury  and  Dorothy 
Bradbury,  who  are  named  aa  defendants. 


Tenable,  Sr.,  died  In  ISM,  six  yeara  after  the 
deed  to  bts  son  was  executed.  During  bis 
lifetime  be  retained  possession  and  control 
of  tbe  property,  and  bis  son  being  addicted 
to  fbe  excessive  use  of  Intoxlcatliv  liquor, 
and  a  spendthrift,  led  tbe  father,  It  Is  con- 
tended, to  limit  tbe  conveyance  to  a  life 
estate  only.  That  oi^iears  to  bave  been  the 
Interpretation  placed  upon  the  deed  by  Oie 
son  as  well  as  bis  father,  and  also  by  tbe 
other  parties  concerned.  From  the  cteatb  of 
his  father  in  ISM  to  1901,  the  son  undertook 
to  Gtmtrol  the  land,  but  be  waa  unable  to 
make  it  yield  enough  to  pay  taxes  and  main- 
tain tbe  v^caperty.  On  Marcb,  1,  1901,  be 
leased  It  to  Bmdhury  for  tbree  years  at  a 
stipulated  rental  of  $25  per  month,  and  pos- 
session was  taken  by  the  lesse^  This  lease 
was  roiewed  for  two  years  l<mger,  expiring  In 
1906,  and  also  a  third  lease  explrins  In  1009. 
The  rentals  wen  paid  to  tbe  plaintiff,  and 
Bradbury  c«itiniied  In  tbe  control  and  pos- 
session CKf  the  land  up  to  the  time  of  tbe  ex- 
eeutlon  of  tbe  Instrument  sou^t  to  be  set 
aside  in  tbls  action.  In  a  letter  written  by 
an  attorney  In  May,  1906,  Bradbury  was  ad- 
vised that  the  deed  executed  by  Tenable.  Sr., 
to  his  son  conveyed  to  him  a  title  In  fee  sim- 
ple. In  S^Hember,  1908,  Bradbury  entered 
into  negotiations  with  t^lntiCT  for  the  par- 
chase  of  his  interest  In  the  land,  with  the 
result  that  plalntlfT  executed  the  life  lease 
of  the  land  to  Bradbury,  and  a  deed  in  wbldi 
his  wife  joined,  conveying  the  title  of  the  tm»p- 
erty  to  Bradbury's  cblldraa.  Tbe  consider- 
ation fm  these  instruments  was  the  payment 
by  Bradbury  to  plalntlft  of  $60  on  the  first 
day  of  each  month  during  the  life  of  the 
plaintiff.  The  stipulated  payments  w^e 
made  as  they  fell  due  from  September,  1908, 
until  about  the  time  this  action  was  begun 
In  1920.  Some  time  before  the  execution  of 
the  instruments  the  plaintiff  obtained  tbe 
opinioq  of  an  attorney  as  to  the  title  or  In- 
terest he  held  in  the  land,  who  advised  him 
that  he  only  held  a  life  Interest  and  that 
the  property  would  descend  to  the  heirs  as 
provided  in  the  deed.  PlaintlfT  alleged  and 
contends  that  the  life  lease  and  deed  were 
fraudulently  obtained  and  were  void  for  the 
reason  that  Bradbury  had  concealed  from 
him  the  opinion  given  by  bis  lawyer  In  1906 
with  respect  to  the  title.  His  <Aatm  Is  that 
Bradbury  took  advantage  of  fiie  confidential 
relatlnis  existing  between  them,  and  with  the 
knowledge  given  him  by  the  attorney  aa  to 
bis  tlUe  be  bad  procured  the  transfers  for 
a  monthly  annuity  of  $60  when  the  property 
transferred  was  actually  worth  j^,000. 
Plaintiff  had  lived  with  Bradbury  from  1804. 
when  his  father  died,  unta  1809.  'He  had 
been  employed  by  Bradbury  a  short  time  In 
1806  and  again  for  a  abort  period  Iq  1906. 
Plaintiff  drank  heavily  most  of  Ibe  time  CrtMa 
1900  to  1009,  and  often  lost  positions  he  had 
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obtained  because  at  his  Intemperate  bablts. 
In  1909  be  gave  up  these  habits,  and  has 
been  a  total  abstainer  since  that  time. 
EYlendly  relations  existed  between  plaintiff 
and  Bradbnry  for  26  years,  the  period  from 
the  death  of  plalntUTs  father  until  this  a(> 
tlon  was  brought  It  appears  that  he  was  in 
the  employ  of  Bradbury  in  1920  as  a  book- 
keeper, and  while  rearranging  the  papers  in 
a  desk  found  and  read  the  letter  ■  of  Brad- 
bury's attorney  written  In  May,  1908,  ex- 
pressing the  opinion  that  the  Utle  to  the 
land  was  In  the  plaintllE.  He  then  left  the 
defendant's  employment  and  Instituted  tlte 
action. 

The  defendants  contend  that,  as  plalntlfT 
bad  for  25  years  acquiesced  in  the  rlew  that 
he  held  only  a  life  estate  in  the  property,  and 
did  not  question  the  rights  of  Inheritance  of 
Gilbert  V.  and  Dorothy  Bradbury  In  It,  and 
also  that  he  had  sold  his -interest  in  It  more 
that  11  years  before  ctaallMigIng  the  trans- 
fers made,  and  further  that  the  annuity  to 
be  paid  him  of  ¥7^  during  his  life,  the  ex- 
pectancy being  26  years,  and  which  repre- 
sented an  aggregate  of  $18,726,  the  actual 
cash  Talue  of  the  land,  the  ground  relied  on 
by  plalntirr  for  r^ef  did  not  warrant  the 
cancellation  of  the  lease  and  deed,  nor  afford 
any  basis  for  equitable  relief.  As  already 
Indicated,  the  ground  for  setting  aside  the 
lease  and  deed  is  the  fact  that  Bradbury  did 
not  Inform  plaintiff  as  to  the  opinion  of  the 
lawyer  respecting  tbe  title  glren  to  defend- 
ant about  three  months  before  the  execution 
of  the  Instruments,  and  that  with  the  infor- 
mation derived  from  the  letter  be  dealt  with 
the  plaintiff  on  the  theory  that  the  extent  of 
plaintHTs  Interests  was  a  life  estate.  Did 
the  withholding  of  the  opinion  expressed  by 
Bradbury's  lawyer  constitute  such  fraud-  as 
will  justify  a  cancellation  of  the  deed  and 
lease?  The  opinion  related  only  to  a  ques- 
tion of  law,  tbe  legal  effect  of  an  instrument 
of  conveyance.  It  was  only  an  opinion,  and 
one  n-hich  did  not  change  the  title  of  tbe 
plaintiff  or  affect  his  existing  rights.  It  bad 
no  more  effect  than  the  legal  oi^nlon  secured 
by  plaintiff  from  another  lawyer  that  he  beld 
only  a  life  estate  In  the  land.  The  effect  of 
the  recitals  in  the  deed  was  a  debatable  ques- 
tion of  law  upon  which  the  opinions  of  the 
attorneys  were  given.  Both  oi^lons  were 
based  upon  tbe  recitals  of  the  instrument, 
and  these  were  equally  available  to  both  par- 
ties. That  It  was  a  doubtful  question  was 
shown  by  tbe  fact  that  capable  lawyers  plac- 
ed different  Interpretations  upon  the  same 
instrument  As  between  tbe  parties  dealing 
with  each  other,  an  expression  of  oplnioD  not 
amounting  to  a  representation  does  not  oon- 
•titute  actionable  fraud. 
It  bfts  been  said  that: 

TTbs  Twdw  cannot  be  held  responsiUe  where 
be  merely  ezpresset  an  opinion  as  to  tiie  legal 
effect  of  known  facts  or  maniments  of  title  er 
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his  opinion  as  to  the  validly  of  his  titie."  12 
R.  a  L.  274. 

Here  the  o^nlon  witliheld  wu  that  of  ft 
stranger.  It  was  not  used  to  induce  action, 
and  the  case  18  not  like  one  where  one  party 
used  a  l^al  opinion  to  procnre  another  to 
enter  into  a  contract  or  to  execute  a  convey- 
ance. Every  one  is  presumed  to  know  the 
law,  his  rl^ts  and  tbe  state  of  his  own  title 
to  pn^erty.  Ibe  plaintiff  bad  tbe  same 
means  of  knowledge  of  bis  rights  and  inter- 
est In  the  land  that  tbe  defendant  had,  and 
had  previously  used  the  means  onployed  by 
defendant  of  obtaining  a  1^1  opinion  aa  to 
bis  interest  In  the  land.   It  has  been  said: 

"Tbe  presamptlon  la  that  every  person  is  ac- 
quainted with  bla  own  rights,  proWded  he  has 
had  a  reasonable  opportunity  to  know  them. 
And  nothing  can  be  more  liaise  to  abuse  than 
to  permit  a  person  to  reclaim  his  property  up- 
on the  mere  pretense  that  at  the  time  of  parting 
with  it  be  was  ignorant  of  the  law  acting  on 
his  titie."  1  Story's  Eqnity  Juriapradenct 
(14tii  Ed.)  ToL  1,  pp.  173,  174. 

In  a  case  where  there  was  more  than  si- 
lence, but  representations  by  the  grantee  to 
the  effect  that  tlie  tiUe  of  the  grantor  had 
been  divested  by  legal  jffoceedlnga.  It  waa 

held: 

"The  means  of  information  were  equally  open 
to  botli  parties.  Tbe  grantor  also  consulted 
an  attorney  at  law  concerning  bis  tiUe,  and 
executed  the  deed  supposing  that  he  had  no 
title.  Htl^  that  be  was  not  entitled  to  recover 
for  the  alleged  fraudulent  representations.** 
Cobb     Wright,  4S  Minn.  83,  44  N.  W.  0S2. 

See^  also,  Robins  t.  Hope,  ST  CSsl.  493;  WU> 
llBmA  V.  Beasloy,  26  Ky.  (3  J.  1.  Marsh.)  STO; 
Boddy  T.  Henry,  US  Iowa,  463,  86  N.  W.  771. 
S8  L.  B.  A.  769;  Boilean  v.  Becords  ft  Breoi, 
165  Iowa.  184. 144  N.  W.  380;  Du  Honlln  r. 
Board  of  Education  (Snp.)  324  N.  Y.  Siq;v^ 
901;  Brown  v.  Lead  &  Zinc  Hinli^  Co.,  194 
Mo.  681*  682.  92  S.  W.  680. 

[1,  S]  Plalntift  contends  that  if  sUence  of 
defendant  aa  to  the  o^lon  of  his  lawyn 
would  not  of  Itaelf  operate  to  impeach  tiw 
transaction,  the  confidential  relationship  ex- 
isting between  the  parties  made  the  wltii- 
holdlng  of  the  opinion  an  actionable  fraud, 
wbidi  warranted  the  setting  aside  of  tbo 
lease  and  deed.  As  has  been  seen,  the  only 
relationiAlp  betweoi  them  waa  that  of 
brotbers-ln-law.  Thtre  being  no  blood  re- 
lationship, the  mere  fact  that  the  plaintiff 
lived  In  the  family  of  defendant  and  was  on 
friendly  terms  with  him  cannot  be  regarded 
as  raUAng  a  oonfld«itIal  relationship.  Plain- 
tiff had  left  Bradbury^  home  and  lived  apart 
from  him  for  about  5  years  bef<we  the  trans- 
acU<m  In  questton.  and  nothing  la  seoi  in 
their  lelatlonB  or  the  drcumstancea  which 
ai^wbacdies  a  confidential  or  fldn<dary  rela- 
ttonshl]^  one  whidi  under  the  law  made  It 
the  duty  oC  Bradbnry  to  dlsdoae  mere  vgbk- 
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Ions  tbat  he  had  reoelred  from  third  parties. 
In  Btgelow  on  Fraud,  It  la  said: 

"The  mere  fact,  howerer,  that  a  party  was 
once  in  a  relation  of  confidence  to  another,  and 

tbat  he  still  continues  to  be  a  trusted  friend, 
appears  not  to  be  enougli;  a  sale  to  such  an 
one  will  be  valid  though  the  price  wfts  to  his 
knowledge,  and  not  to  that  of  the  vendor, 
adequate,  being  of  property  of  which  he  bad 
formerly  for  many  years  had  spedal  charge  as 
a  servant.  It  need  hardly  be  said  tbat  the 
fact  that  a  party  dealing  with  another  baa  great 
confidence  in  him  and  may  be  easily  induenced 
by  him  does  not  raise  the  technical  confidential 
relation."   Bigelow  on  Fraud,  p.  866. 

If  the  parties  had  been  brothers  In  fact, 
that  without  more  would  not  have  created  a 
relation  of  trust  and  confidence  which  would 
have  required  a  disclosure  of  the  opinions 
of  strangers  as  to  the  effect  of  the  deed.  In 
Bacon  t.  Soule,  19  Cal.  App.  428, 126  Paa  384. 
It  Is  said: 

*'Iq  the  absence  of  a  confidential  relation, 
the  defendants  were  under  no  obligation  to 
volunteer  information  to  the  plaintiff  which 
was  as  readily  accessible  to  him  as  It  was  to 
the  defendants,  and  as  'the  law  wQl  not  under- 
take the  care  of  persons  who  will  not,  with 
means  at  band,  take  care  of  themselves,'  the 
mere  silence  of  the  defendants  cannot  be  con- 
strued to  be  a  fraudulent  concealment  sufficient 
to  support  an  action  for  fraud." 

If  the  defendant  bad  been  the  agent  of 
plaintiff  or  had  stood  In  a  confidential  or 
fiduciary  relation  to  him,  a  full  disclosure  of 
all  material  facts  relating  to  the  subject  of 
their  dealings  would  have  been  required. 
But  there  was  no  actual  or  assumed  relation 
of  confidence  between  them.  The  state  of  tbe 
title  had  been  brought  to  the  attention  of 
both,  each  had  obtained  independent  advice 
concerning  It,  and  the  effect  of  the  deed  and 
the  interpretation  of  its  terms  still  remains 
a  matter  of  doubt.  The  conflicting  l^l  opin- 
ions which  the  parties  had  received  in  no 
way  dumged  the  statua  of  the  title,  and  the 
•  silence  of  the  defendant  related,  as  we  have 
Been,  to  a  question  of  law  as  to  which  the 
means  of  Informatlou  was  equally  available 
to  both  parties.  On  the  controlling  facts  as 
disclosed  in  the  testimony  by  plaintiff  we 
conclude  tbe  defendant  was  tmder  no  legal 
obligation  to  Inform  the  plaintiff  as  to  the 
advice  given  him  by  his  attorney. 

[41  Considerable  is  said  about  the  intem- 
perate habits  of  plaintiff,  but  there  is  no  con- 
trition nor  anything  tending  to  show  tbat 
be  was  intoxicated  or  lacking  in  capacity  to 
understand  what  he  was  doing  when  he  made 
the  transfers  based  on  what  must  be  tregard- 
.ed  as  a  substantial  consideration.  The  con- 
icltialon  reached  makes  It  unnecessary  to  place 
A  construction  upon  the  deed  executed  by 
Venable,  Sr.,  to  the  plaintiff  or  to  consider 
the '  other  questions  discussed  by  counseL 
Up(Hi  plalQtifl's  evidence  it  must  be  held  tbat 


he  was  not  entitled  to  the  relief  sought,  and 
therefore  the  judgment  Is  reversed,  and  tbe 
cause  remanded,  with  the  direction  to  enter 
Judgment  for  the  defendants. 
All  the  Justices  concurrlns. 


(Ill  Kaa.  an 

OLDFIELD  V.  PHELPS  et  al.  (No.  23788.) 
(Supreme  Court  of  Kansas.    June  10,  1922.) 

(Svllahua  iy  i\e  Court.) 

Exeoutlofl  «=>I7I(I)  — Levy  may  lie  enjolaed 
where  issued  on  a  Judgment  oa  which  an  ex* 
ecution  had  Iwen  previously  Issued  aad  laate 
sold  for  the  full  amount  of  the  Judoment. 

The  levy  of  an  execution  may  be  enjoined 
where  it  is  issued  on  a  judgment  on  which  ao  ex- 
ecution had  been  previously  issued  under  which 
land  had  been  sold  (or  the  full  amount  of  tbe 
judgment,  interest,  and  coats,  the  sale  had  been 
confirmed,  and  a  deed  had  been  issued,  and 
where  there  is  nothing  to  show  tbat  the  title 
of  the  purchaser  failed  or  that  the  Judgment 
creditor  did  not  receive  the  proceeds  of  tbe 
sale. 

Appeal  from  District  Court,  Finney  County. 

Action  by  C.  Bevan  Oldfleld  against  John 
B.  Phelps  and  another.  Judgment  for  plain- 
tiff, and  the  defendants  aK>eal.  Affirmed. 

C.  Ii»  Biarmon,  of  Garden  City,  for  ^vd- 
lauta. 

Hosklnson  ft  Field,  of  Garden  City,  and  T. 
Dumont  Smith,  of  Hutchinson,  for  appellee 

MARSHALL,  J.  The  defendants  ai^eal 
from  a  Judgment  oTermllng  their  demurm 
to  the  plaintiff's  petition. 

The  petition  alleged  that  on  September  13, 
1916,  defendant  John  B.  Phelps  obtained  a 
Judgment  against  tbe  plaintiff  for  $374 ;  tbat 
execution  was  issued  on  that  Judgment  and 
levied  on  real  property  which  was  sold  un- 
der the  execution  to  John  B.  Phelps  for  tbe 
full  amount  of  tbe  Judgment,  interest,  and 
costs;  that  tbe  sale  was  confirmed;  tbat  aft- 
erward, on  January  7,  1920,  a  sherlfTs  deed 
therefor  was  Issned  to  John  B.  Phelps.  The 
petition  also  alleged  that  by  reason  of  the 
execution,  sale,  and  sheriff's  deed,  the  Judg- 
ment in  favor  of  tbe  defendant  had  been  fully 
satisfied.  The  petition  further  alleged  that 
on  January  7,  1921,  defendants  John  B. 
Phelps  and  C,  L.  Marmon  caused  another  ex- 
ecution to  be  issued  on  the  Judgment  and 
placed  in  the  bands  of  defendant  Lee  Rich- 
ardson, sheriff  of  Finney  county;  that  Lee 
Richardson  was  about  to  levy  that  execution 
upon  a  share  of  stock  belonging  to  the  plain- 
tiff in  the  Garden  C^ty  Land  &  Immigration 
Company ;  that  the  levy  of  tbe  execution 
upon  the  stock  would  be  illegal  and  wrongful: 
and  that  the  plaintiff  had  no  adequate  ron- 
edy  at  law  to  prevent  the  sale  of  the  stock. 
A  permanent  Injunction  was  aakeA. 
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Tbe  judgment  tram  whi<di  the  appeal  1« 
taken  reads: 

'*Now,  OD  tblfl  17th  dar  of  Uaj.  A.  D.  1921. 
*  *  *  tbe  above  case  came  on  for  bearing 
npon  the  demurrer  of  defendaota  to.  the  peti- 
tion of  pUintifl  filed  herein.  *  *  • 

"Upon  arcnment  of  connael,  and  pending  a 
ruling  of  tbe  court  io  said  matter.  It  waa  etip- 
ulated  and  agreed  in  open  court  that  the  same 
admissioDS  and  evidence  adduced  to  the  trial 
of  the  case  of  John  B.  Phelpa  Geo.  W.  Fin- 
nup  et  al.  would  be  admitted  as  tbe  evidence 
in  this  action,  in  bo  far  as  eame  was  applicable 
to  the  point  in  iasne.  The  court  being-  tuUy 
advised  in  the  premiaea,  orermlet  a^  de- 
murrer. 

"It  i«  therefore,  hj  tiie  conrt  eonaidered, 
ordered,  adjudged,  and  decreed  that  the  demur* 
rer  of  the  defendante  to  the  petition  of  tbe 
plaintiff  filed  herein  be  overruled,  and  the  de- 
fendant* electing  to  stand  on  the  demurrer  and 
excepting  to  the  rulings  of  the  court,  aald  ex- 
ceptiona  were  duly  allowed.** 

Tbe  action  of  John  B.  Pbelps  v.  Geo,  W. 
Finnap  et  al.  was  prosecuted  by  Pbelps  to 
recover  possesdon  of  the  land  described  In 
the  sberUf's  deed.  He  failed  In  tbat  action. 
These  ftictavre  not  stated  in  the  peUtion  and 
are  not  induded  In  the  stlpnlatioa  set  out  In 
the  Judgment  in  thU  action. 

llnlesB  the  admiasitms  and  evidence  named 
in  tbe  -Jud^oit  were  made  a  part  of  the 
petition,  they  bad  no  j^ce  In  the  hearing 
on  the  demurrer.  There  Is  nothing  to  show 
that  they  were  made  a  part  of  the  petlMon 
or  that  they  were  so  considered.  If  they 
were  not  made  a  part  of  the  peUtlon,  the 
trial  court  could  not  consider  than  (m  tbe 
demurror,  and  this  court  should  not  do  so 
now,  Tbe  judgmoit  Indicates,  but  does  not 
eay,  that  only  the  petition  was  considered 
when  the  ruling  on  the  demurrer  was  made. 
The  defendants  who  appeal  apparently  did 
not  consider  the  admission  and  evidence  as 
a  part  of  the  petition  because  they  are  not 
abstracted,  although  a  transcript  of  them  has 
been  filed  in  this  court.  The  admissions  con- 
tained In  that  transcript  do  not  add  anything 
to  the  petition  In  this  action.  The  facts 
shown  by  the  evldrace  set  out  in  the  tran- 
script, if  they  had  been  pleaded  in  the  peti- 
tion, might  cf)mpel  a  different  judgment ;  but 
the  Judgment  should  not  be  reversed  until  It 
affirmatively  appears  that  those  facts  were 
considered  the  same  as  if  they  had  been  al- 
leged. ThlB  action  must  be  disposed  of  on 
the  petidon,  as  written,  and  the  demurrer 
thoeto. 

Tbe  iwactlce  of  Amplifying  matters  in  the 
courts  in  the  trial  of  a  lawsuit  is  to  be  com- 
mended; but,  when  It  Is  sought  to  reirerse 
the  judgment  of  the  trial  court,  matters  must 
be  placed  in  the  record  brought  to  this  C9nrt 
to  show  that  error  was  committed,  pr  .the 
judgment  mxist  be  affirmed.  There  Iq  nothing 
in  the  record  presented  ,to  this  court  in  this 
action  to  8how  that  'error  was  committed 
tb0  trial  oourt 


The  defendant  argoes  that  by  setting  -aside 
a  sherilTs  sale  of  real  property,  tbe  Judgt 
ment  under  which  the  sale  had  been  made 
would  be  reinstated.  It  may  be  conceded 
that  the  argument  of  the  defendants  on  this 
proposition  Is  correct,  but  that  is  not  the 
case  that  is  presented  to  this  court.  Here, 
there  had  been  a  sale  of  real  property  under 
execution ;  the  sale  bad  been  confirmed;  and 
a  deed  had  been  Issued.  There  Is  nothing  in 
tbe  petition  to  show  that  the  title  of  the  pur- 
chaser failed  or  that  the  judgment  creditor, 
John  B.  Phelps,  did  not  receive  the  proceeds 
of  the  sale.  So  far  as  the  petition  Is  con- 
cerned, the  purchaser  acquired  good  title  to 
the  proi»erty.  The  purchase  money  was,  un- 
der the  law,  applied  In  satlsfactlw  of  the 
Judgment,  and  another  execution  cannot  be 
lawfully  issued  on  It 

The  demurrer  was  properly  overruled*  anA 
the  Judgment  Is  affirmed. 

All  tbe  Justices  concurring. 


(Ill  Kan.  466) 

WEIGAND  V.  LESTER,  City  Clerk,  tt  iL 
(Ne.  23982.) 

(Supreme  Court  of  Kansas.   June  iO,  1923.) 

(ayllalus  hv  ihe  Conrt.) 

1.  MsBldpal  oorporatloaa  •8=>4I3(2)— Cost  of 
pavlai  strast  latersectlone  not  to  be  segre- 
lated  fron  total  cost,  for  purpose  of  tflvMlaB 
cost  between  dty  aatf'beneAtsd  proper^. 

Under  chapter  118  of  the  Session  Lawb 
of  1821,  one-third  of  the  entire  cost  of  re- 
paviiv  a  street  is  to  be  borne  by  the  dty  at 
targe,  and  the  remainder  of  the  cost  Is  to  be 
asseaaed  against  the  benefited  property,  and 
in  this  division  the  cost  of  paving  the  street 
intersections  Is  not  to  be  segregated  from  the 
total  cost,  nor  added  to  that  part  of  the  burden 
imposed  by  the  statute  on  the  city  at  large. 

2.  Mandamas  ^3(9)— WUt  aot  lie  at  Instaiwe 
ef  taxpayer  to  qnestloi  validity  of  levy  or 
asaessmeat. 

Taxpayers,  specially  aggrieved  by  tbe  ac- 
tion of  public  officials  in  levying  taxes  against 
their  property,  have  a  right  of  action  provided 
by  the  Code  to  enjoin  such  levy  or  assessment, 
if  such  remedy  is  properly  invoked;  bat  they 
have  no  general  legal  right  to  question  the  va- 
lidity of  such  levy  or  assessment  by  Instftoting 
an  original  action  in  mandamus  in  the  Supreme 
Court  to  compel  the  pnbUc  officers  to  perform 
their  offldal  doty. 

3.  Mandanss  ^=3>I40— Aotloa  to  eompel  psblle 
offleialft  to  perforn  duty  shoald  be  brosght 
In  namt)  of  state,  on  relation  of  ooaa^  at- 
torney or  Attorney  General. 

An  action  to  compel  public  officials  to  per- 
form their  duty  should  be  brought  in  the  name 
of  the  state,  on  the  relation  of  the  county  at- 
torney or  Attorney  General,  and  sach  action 
cannot  ordinarily  be  maintained  by  a  privMe 
citizen.  I  .  ) 


Petition  pj  Johp  P.  Welgand,  tor 
4md  others  ^imi^l;  sljtfiat^  for,  a  writ,  (jf 
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mandamus  agMnst  H.  D,  Lester,  Cltr  Clerk 
ot  Wichita,  and  others,  Writ  denied;  and 
action  dismissed. 

J.  N.  Haymaker,  A,  V.  Roberts,  and  R.  B, 
Angle,  all  of  Wichita,  for  plaintiff. 

Robert  C.  Foulston  and  Geo.  Siefkln,  both 
of  Wichita,  for  defendants. 

DAWSON,  J.  The  plalntitr  on  behalf  of 
himself  and  others  slmllarlr  affected  filed 
this  original  action  In  this  court,  praying 
for  a  writ  of  mandamqs  against  the  dty  of- 
ficials of  Wichita,  directing  them  to  assess 
the  cost  of  a  certain  street  Improrement  ac- 
cording to  plalntltTs  notion  of  bow  that 
onght  to  be  done,  and  not  as  the  defttidant 
officials  hare  done  It. 

As  the  dispute  between  the  parties  over 
the  correct  Interpretation  of  the  statute  1b 
one  very  easily  settled,  we  will  decide  that 
question,  but  we  will  hare  to  add  some  com- 
ment touching  the  propriety  of  this  kind  of 
a  lawsuit  to  settle  this  sort  of  questions  at 
the  instance  of  private  indlrlduala.  And. 
first,  as  to  the  statute: 

Chapter  IIS  of  the  Session  Laws  of  1921 
authorizes  cities  of  a  certain  population  to 
repave  their  streets,  at  the  discretion  of  the 
city  government  and  regardless  of  protest  or 
remonstrance,  when  the  original  paving  Is 
10  years  old,  and  provides  that  the  city  shall 
pay  one-third  of  the  entire  cost  of  such  re- 
pavement,  and  that  the  remaining  two-thirds 
of  the  cost  shall  be  borne  by  abutting  prop- 
erty owners  as  provided  in  other  and  earlier 
legislation.  East  Douglas  avenue,  in  Wichi- 
ta, Is  one  of  the  principal  thoroughfares  of 
that  dty,  and  as  the  original  paving  thereof 
had  become  worn  and  dilapidated,  the  city 
government  determined  to  repave  a  portion 
of  it  under  the  authority  of  chapter  118.  The 
entire  cost  was  determined,  and  two-thirds 
tboreof  assessed  against  the  abutting  prop- 
erty, which  included  the  plaintiff's. 

[1]  Under  other  and  earlier  statutes,  the 
entire  cost  of  paving,  except  the  street  Inter- 
sections, Is  assessed  against  the  abutting 
property.  Gen.  Stat  1915,  §8  1231,  1233. 
1767,  1974.  Under  such  statute  the  cost  of 
paving  the  Intersectlcos  is  paid  by  the  city 
at  lat^.  Now.  in  tbis  case,  notwithstanding 
the  plain  terms  of  the  act  of  1921,  which 
dedarea  that  the  dty  at  large  shall  bear 
one-third  of  the  cost  of  repaving  and  the 
benefited  property  shall  bear  two-thirds  of 
the  cost,  It  Is  plaintiff's  contention  that  the 
coet  of  repaving  the  Intersections-  should  be 
segregated  from  the  entire  cost  of  the  street 
improvemmt,  and  that  portion  of  it  should 
likewise  be  borne  by  the  dty  at  large.  The 
Statute  will  not  bear  that  interpretaticm.  It 
mMns  predsely  what  It  atys — one-third  of 
the  entire  cost  la  chargeable  to  the  dty,  and 
.the  remainder  is  to  be  assessed  to  the  bene- 
fltM  property.  The  only  relation  this  statute 
lifli  to  earlier  l^slatloB  touching  street  im- 
provements ii  that  the  assessment  oC  tv^ 


thirds  of  the  cost  sliall  be  apportioned  am<ms 
the  lots,  tracts,  pieces,  and  parcels  of  land 
within  the  benefited  district  In  the  same 
manner  as  provided  by  law  for  the  construc- 
tion of  street  paving  nnder  statutes  coTer- 
Ing  such  matters  in  detail. 

[2]  With  that  questicMi  settled,  we  must 
now  add  that  this  acticm  is  not  properly 
maintainable  In  this  court  at  the  Instance  of 
private  litigants.  Our  (Higlnal  Jurisdiction  In 
mandamus  should  not  be  perverted  into  tbe 
entertainment  of  actlona  by  private  dtlzena 
to  compel  puUlc  officers  to  perform  their  of- 
fldal  duties.  BxcepHons  to  this  rule  there 
are,  but  ordinarily  an  action  In  mandamus 
to  compel  public  ofildals  to  do  their  duty 
must  be  brought  in  the  name  of  the  state  of 
Kansas,  on  the  relation  of  one  of  Its  officers 
duly  authorized — the  county  attorney  or  the 
Attorney  General.  There  Is  a  statute  glvlns 
private  dtizens  peculiarly  aggrieved  by  a  tax 
assessment  a  right,  if  timely  ezerdsed,  to 
chall«ige  the  validity  of  an  assessmoit  of 
taxes  made  or  threatraed.   It  reads: 

"An  iDjunction  may  be  granted  to  enjoin 
the  illegal  levy  of  any  tax,  charge,  or  asaess- 
ment,  or  tbe  collection  of  any  illegal  tax, 
charge,  or  asaessmeot,  or  any  proceeding  to 
enforce  tbe  same,  or  to  enjoin  any  public  offi- 
cer, board  or  body  frma  entering  into  any 
contract  or  doii^  any  aot  not  aothorlaed  by 
law  that  may  result  In  the  creation  of  any 
public  burden  w  the  levy  of  any  illegal  tax, 
charge,  or  asseasmeot;  and  any  number  of 
perBoQS  whoBe  property  is  or  may  be  affected 
by  a  tax  or  aasessment  so  levied,  or  whose 
burdens  as  taxpayers  may  be  increased  by  the 
threatened  nnautborized  contract  or  act,  may 
unite  in  Hie  petition  filed  to  obtain  sndi  Injane- 
tion.  •  •  • "   Gen.  Stat.  1916,  |  T163. 

[S]  Aside  from  this  statute  just  quoted,  pri- 
vate individuals  have  no  general  legal  right  to 
provoke  litigation  to  que8tl<m  the  action  or 
c(Hiduct  of  public  officials.  They  should  lodge 
their  complaints  against  public  officials  with 
the  public  functionary  selected  by  law  to  deal 
with  offldal  Irregularities.  Bobbett  v.  State, 
10  Kan.  9;  Miller  r.  Town  of  Palermo,  12 
Kan.  16;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Stat^ 
22  Kan.  1;  Nixon  v.  School  District,  32  Kan. 
510,  4  Pac.  1017:  Albach  v.  Fraternal  Aid 
Union.  100  Kan.  611,  616.  616,  104  Pac.  1065; 
Abraham  Welster.  lOB  Kan.  182,  172  Pac. 
908. 

Even  in  the  cases  where  private  individuals 
may  maintain  a  taxpayers*  snit  ondw  section 
266  of  the  Civil  Code  (Gen.  St  916,  I  716S). 
expedition  is  a  prime  requisite,  and  usually 
there  is  a  20  or  80  days  lisoitatlon  In  whidi 
such  a  suit  may  be  broogfat  If  the  present 
controversy  had  been  brought  as  an  Injonc- 
ti<m  suit  in  a  court  of  general  Jurisdiction,  It 
would  have  been  too  late  to  enjoin  tbe  asseoB* 
ment  as  made  by  the  dty  officials.  Rockwell 
V.  Junction  City,  92  Kan.  61S,  141  Pac.  298, 
Ann.  Oas.  1916B,  816.  This  does  not  condnde 
all  the  objections  vhldi  could  be  mad* 
against  tlie  sort  ot  action  bers  presmted,  bat 
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It  Is  deal  ttiat  the  writ  at  mandaraus  ihould 
be  d^ed  and  the  action  dlBmlwd. 

It  ia  so  ordered. 

All  the  Justices  concorrlng. 


(Ill  Kan.  577) 

STATE  V.  BOLTON.   (No.  241 13.) 
(Supreme  Coart  of  Kansas.  June  10,  1922.) 

(Byltahua  by  tht  Court.) 

1.  CriailBal  law  ^508(9),  610— Faot  that 
wltnaae  Is  aa  aooompllce  goes  to  his  credi- 
bility; sioorroboratod  ovitfaaoe  of  aoeom- 
plleo  soffioloBt  for  eoivlotlOB. 

The  fact  that  a  witness  was  an  accomplice 
In  the  cMDmlsston  of  the  crime  diarged  goes  to 
the  cretSbUity  of  hia  evidence,  and  not  to  Its 
competency,  and  If  the  Jory  are  fully  convinced 
of  ibe  truth  of  his  testimony,  and  are  fully 
satisfied  that  it  is  sufficient  to  eatablish  the 
snilt  of  the  defendant,  they  may  convict  upon 
the  uncorroborated  evidence  of  the  accomplice. 

2.  Laroeny  «=s59— Evidence  held  to  prove  vat* 
w  of  prepsrly  to  be  Is  skoobs  of  $20. 

The  evidMice  examined,  and  held  to  be  euffi- 
dent  to  support  the  conviction  of  defendant 

3.  CrimlnaJ  law  «s>l  172(2)— tsstrsotiott  that 
testimony  of  witnesses  as  to  other  orlmes 
eesld  be  considered  only  to  affeet  their  cradl- 
blllty  hold  hamloes  notwithstaadlsg  denial 
of  one  witness  that  he  had  participated  In 
other  crimes. 

A  qoestioned  instmctlon  is  held  to  be  with- 
out material  error. 

(Additional  Svltahua  by  Edttorial  Staff.) 

4.  Witnesses  (^337(6).  345(1)— Evidence  as 
to  parUelpatlon  of  d^oadant  and  other  wit- 
ness Is  other  thefts  adnltslbia  ts  aflsst  ersdi- 
Ull^  as  wltaoss. 

In  prosecution  for  larceny,  testimony  of  de- 
fendant and  another  witness  on  cross-examina- 
tion as  to  participation  in  other  thefts  held 
admissible  for  the  purpose  of  effecting  the 
credibility  of  the  witnesses. 

Sl  Criminal  law  «S3673(9)— Ceort  reqstred  to 
isstrsot  that  evideace  as  to  defendant's  par- 
ticipation In  other  thefts  was  admissible 
merely  to  affeet  bis  crsdiblllty  as  a  witness. 
Where  defendant  was  cross-ezsmined  as 
to  participation  in  other  thefts,  It  was  the  doty 
of  the  court  to  Instruct  the  jury  that'  such  evi- 
dence oonld  bo  considered  on^  for  the  pur- 
pose of  affecting  hki  credlbUitar  as  a  witness. 

Appeal  from  District  Court,  Bice  County. 

Clajroice  Bolton  was  convicted  of  larceny, 
and  he  appeals.  Affirmed. 

Don  Shaffer  and  Xhistace  Smith,  both  of 
HutdiliuDii,  for  appelant 

Blf^rd  J.  HopUns,  Atty.  Gen.,  and  Ben 
Jone%  <it  tjjtaa,  for  the  State. 

JOHNSTON,  O.  J.  Clarence  Bolton  was 
c<Mivicted  upon  a  charge  of  the  larceny  of  an 
Sxido  battery.  In  his  appeal  he  contends 
that  the  verdict  wv  not  sustained  hy  -the 
evidence.  The  testimony  for  the  state  was 
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to  the  effect  that  In  the  early  part  of  Octo- 
ber, 1921,  defendant  and  four  otbos  went 
from  Lyons  to  little  River  In  a  Ford  car 
owned  and  driven  by  the  defmdant.  WbllA 
riding  about  Little  Bivor  defendant  directed 
those  with  him  to  get  a  battery  for  his  ear, 
saying  that  if  they  did  so  he  would  make  It 
right  with  them.  Two  of  them  acting  upon 
his  suggratlon  tried  to  take  a  battery  from 
a  car  pointed  out,  but  they  were  interrupted, 
and  one  of  them  said,  "We  about  got  caught 
and  gave  it  up."  Defendant  then  told  them 
to  go  over  to  a  obtain  place  and  try  and  take 
a  battery  from  another  car.  Two  of  them 
went  to  the  place  designated,  wh»e  the  car 
of  Dr.  Bush  waa  patted,  and  while  one  Nord- 
strom was  detaching  the  battery  another  of 
the  p:irty  named  Colberg  stood  guard.  While 
they  were  engaged  in  taking  the  battery  and 
in  hiding  It  behind  a  church,  the  defendant 
drove  his  car  about  the  town,  and  shortly 
afterwards  returned  to  the  place  where 
others  of  the  company  were,  took  them  into 
the  car,  drove  to  the  church  where  the  atolea  ■ 
battery  was  left,  and  whoi  It  was  loaded 
into  his  car  the  defendant  and  his  companions 
drove  back  to  Lyons.  On  the  way  back  the 
defffiidant  remarked  that  the  battery  taken 
waa  an  Exlde  battery.  When  they  arrived  in 
Lyons  the  battery  was  taken  Into  the  shop 
of  defendant's  garaga  There  defendant  got 
tools  and  ronoved  the  name  plate  from  Uie 
battery.  In  his  testimony  defendant  stated' 
that  the  battery  In  Us  possesstim  alleged  to 
hare  been  stolett  was  given  to  him  by  a 
tourist  for  repairs  he  had  made  <m  the  car 
ef  the  tourist  There  is  no  lack  of  incrimi- 
nating testimony.  That  produced  the 
state  was  mainly  given  by  those  who  accom- 
panied the  defendant  and  had  a  part  in  the 
larceny. 

[1]  It  is  argued  that,  as  the  witnesses  were 
accomplices  In  the  crime,  their  uncorroborat- 
ed testimony  will  not  sustain  a  conviction. 
The  rule  invoked  has  no  application  tn  Ean- 
sas.  It  has  long  been  settled  that  the  un- 
corroborated testimony  of  an  accomplice  Is 
legally  sufficient  to  sustain  a  verdict.  The 
evidence  of  an  accomplice  Is  as  competent  as 
that  of  any  other,  and  his  participation  in  the 
offense  only  goes  to  his  credibility.  For  ob- 
vious reasons  the  testimony  of  an  accomplice 
is  to  be  cautiously  scrutinized,  but  If  it  Is 
otherwise  sufficient  and  fully  satisfied  the 
Jury  of  the  defendant's  guilt,  a  verdict 
may  be  based  upon  his  unaided  testimony. 
State  T.  Patterson,  52  Kan.  335,  34  Pac.  784; 
State  ▼.  Bratdicr^  100  Kan.  598,  185  Pac. 
734:  state  t.  McDonald,  107  Kan.  568,  198 
Pac.  179. 

There  is  no  complaint  of  the  instructions 
given  by  the  court  as  to  the  canti<»i  to  be 
used  in  accepting  and  acting  upon  the  oncor- 
tobbrated  testimony  of  aooompUcesr  and  the 
fact  that  the  wtfcaeeses  against  defendant 
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had  participated  tn  tbe  commission  of  thB 
crime  charged  was  brought  to  tbe  attentim 
of  the  Jury  with  the  admonition  that  such 
participation  should  be  considered  In  de- 
termining the  weli^t  and  credit  to  be  given 
their  testimony. 

[21  Complaint  is  made  that  the  value  ot 
the  property  stolen  was  not  sufficiently  es- 
tablished. Iliere  was  testimony  and  enough 
of  it  to  show  that  the  value  of  the  battery 
taken  exceeded  $20,  the  amount  essential  to 
the  offense  of  gi'and  larceny.  The  market 
value  of  a  new  battery  was  shown  to  be 
tea,  and  the  one  in  question  had  only  been 
used  for  a  few  days.  One  witness  did  place 
a  valuation  of  $18  upon  It,  but  the  testimony 
of  another  fixed  it  at  $26,  and  the  Jury  was 
warranted  In  flndlng  that  Its  valne  was  more 
than  $20. 

[8-51  Objection  was  made  to  an  Instruction 
in  which  tbe  Jury  was  told  that  Inquiries  had 
been  made  on  cross-examination  of  defendant 
and  one  Di^s  as  to  tbe  commission  of  other 
offenses,  and  that  such  testimony  could  be 
considered  for  no  other  purpose  than  as  It 
mi^ht  affect  the  veradty  and  credibility  of 
the  witnesses.  For  this  purpose  the  evidence 
was  admissible,  and  It  became  the  duty  of 
the  court  to  tell  the  Jury  what  application 
could  be  made  of  the  testimony.  State  t. 
Pfefferle,  36  Kan.  90.  12  Pac.  408;  State  v. 
Bowers.  108  Kan.  161.  194  Pac.  650.  The 
defendant  admitted  that  he  had  previously 
committed  thefts  other  than  the  one  charged, 
but  DIggs  In  bis  testimony  denied  that  he 
had  participated  in  other  offenses  about 
which  Inquiry  was  made.  It  Is  contended 
that  a  reference  by  the  court  to  the  Inquiry 
of  Diggs  was  improper.  In  view  of  the  de- 
nial of  Digps  the  reference  to  him  might  well 
have  been  omitted,  but.  as  there  was  no  tes- 
timony or  admissions  of  misconduct  or  guilt, 
the  mention  of  him  in  the  Instruction  cannot 
have  been  prejudicial. 

Judgment  affirmed, 

All  the  Justices  concnrrtng. 

(in  Kan.  428) 

WELDGRUBE  v.  KERNS  st  al.  (No.  23797.) 
(Sapreme  Court  of  Kansas.   Jane  10.  1022.) 

(Syllabut  fry  the  Court.) 

1.  Chattel  mortgages  ^250— Moro  pi^mont  of 
isterest  on  rnaturity  heii  not  to  eemtitute 
renewal  of  mortgage. 

The  transaction  relied  on  held  sot  to  amount 
to  a  renenal  of  tbe  chattel  mortgage  In  con- 
troversy. 

2.  Chattel  mortgages  4»29l— Mortgagee  who 
deems  himself  Inseenro  may  foreclose,  re- 
ganlless  of  grounds  for  such  belief  under  pro- 
vision Offtltling  him  to  so  do  If  he  shall 
deem  debt  Inseoore. 

The  rale  followed  that  a  diattel  mortgagee 
who  in  tect  deems  himsoK  fauecnre  may  fore- 


close regardless  of  tbe  grounds  for  such  belief, 
the  instmment  provldinff  that  be  may  take  pos- 
session and  sell  the  property  If  at  any  time  he 
"shall  deem  the  debt  nosiife  or  insecure." 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  W.  V.  Wddgrnhe  a«alnst  W.  N. 
Kerns  and  others.   Judgment  for  plaintiff, 

and  defendants  appeal.  Affirmed. 

Wm.  K.  Ward  and  James  T.  Cochran,  both 
of  Kansas  City,  Kan.,  and  Toby  Fishman,  oC 
Kansas  City,  Mo.,  for  appellants. 

E.  L.  Batcm.  of  Bramer  Sprlnss,  tor  appd- 
lee. 

WBST,  J.  raw  plaintiff  toredosed  a  chat- 
tel mortgage,  and  the  defendants  Nldiols  and 
Splwak  appeal  and  Insist  that  there  was  no 
default  and  that  the  suit  was  prematurely 
brought  Another  inatt»  tnTtdved  tbe 
questlw  of  the  plalntUTs  deonlng  hifn^wif 
Insecure. 

Tbe  petition  aUeged  that  the  defendant 
Kerns  gave  the  plaintiff  a  note  for  $3,500 
secured  by  chattd  mortage  on  the  Edwarda- 
vlUe  Telephone  Elxdiange.  The  note  was 
dated  Fel»*aary  19,  1919,  payable  on  or 
fore  one  year  after  date.  The  mortgage 
provided,  among  other  things,  that  If  de- 
fault be  made  in  payment  of  the  debt  or  any 
part  thereof,  "or  if  at  any  time  tbe  payee 
of  said  note  shall  deem  the  said  debt  unsafe 
or  insecure,"  be  was  authorized  to  take  poe- 
sesslon  and  sell  the  property.  A  farther 
stipulation  was: 

"That  the  nnderalgned  may  renew  said  la- 
debtednesB  and  this  mortgage  at  the  maturity 
thereof  at  hia  option.  If  he  shall  have  paid  the 
interest  doe  thereon,  for  the  period  of  oce  year 
from  Febmary  19,  1921,  and  may,  also,  nnder 
the  same  condition,  at  bis  option,  renew  said 
indebtedness  and  this  mortgage  further,  from 
year  to  year,  thereafter,  bat  not  more  thak 
three  times  after  February  1%  1^  •  •  «  « 

The  petition  alleged  that  the  note  was  past 
due  and  that  tbe  condition  of  the  mortgage 
had  been  broken  and  the  plaintiff  deemed  the 
debt  Insecure  and  unsafe. 

The  answer  of  the  defendants  Nldltols  and 
Splwak  (subsequent  owners  of  the  telephone 
system)  alleged,  among  other  things,  that 
the  note  and  mortgage  were  not  due  and 
payable  and  not  In  default  and  that  the  in- 
d^tedness  was  not  unsafe  and  insecure.  It 
was  further  alleged  that  on  February  8. 1921« 
and  prior  to  the  b^lnnlng  of  the  suit  Kerns 
paid  the  plaintiff  throu^  its  authorised 
agent,  the  Farmers'  State  Bank,  $210,  "the 
said  amount  being  received  by  said  bank  and 
duly  Indorsed  on  said  note,  and  being  the  In- 
terest due  and  payaUe  on  the  said  note  and 
mortgage  by  the  terms  thereof,  from  Febru- 
ary 19, 1920,  to  February  19, 1921."  Further, 
that  on  the  date  of  this  payment  Kema 
elected  to  exercise  tbe  option  to  renew  and 
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did  renew  for  one  year  and  the  plaintiff  In 
rec(^ltlon  thereof  filed  hla  renewal  affidavit. 

In  reply  the  plaintiff  averred  that  on  or 
about  August,  1920,  and  pilor  to  January  1. 
1921,  tbe  defendant  Kerns  sold  the  property 
to  Nichols  subject  to  the  mortgage  and  Nich- 
ols assumed  and  agreed  to  pay  the  debt, 
and  at  the  time  of  the  Interest  payment  on 
February  8,  1^1,  Kerns  was  not  the  owner 
of  tbe  proper^. 

Tbe  court  rendered  Jadgment  for  Uie  plaln- 
tlir.  Tbe  errors  alleged  are:  Admitting  Im- 
proper and  refusing  proper  evld^ce,  atering 
judgment  ftxr  ttie  plaintiff,  and  draying  a 
new  trial. 

The  plaintiff  testified,  among  other  thln^, 
tiiat  when  the  Interest  was  paid  In  1920, 
there  was  nothing  said  about  a  renewal :  that 
he  did  not  know  whra  Kerns  sold  out  and  was 
told  nothing  about  it  by  Kerns.  The  de- 
fendant Nidiols  testified  that  he  owned  the 
telephone  system  February  8,  1921,  but  had 
dated  the  paper  back  to  the  first  of  February 
because  Qiat  was  when  the  con^ct  was 
made  between  him  and  Splwak. 

The  i^alntlff  testified  that  he  looked  over 
Hie  telephone  lines  and  they  were  In  poor 
shape;  that  he  saw  Kema  some  time  In 
June  and  talked  to  Mm  about  tlie  note  and 
mortgage. 

"Q.  Now,  yon  may  state,  knowing  what  yon 
did  about  the  syBtem  and  Mr.  Kerns,  and  the 
property  he  bad,  what  he  may  have  told  you 
whether  yon  deemed  yoarself  and  this  debt  aafe 
and  secnre.  *  *  *  A-  I  felt  unsafe  and  la- 
seenre  on  aoeonnt  of  dianging  hands,  and—  ** 

In  their  brief  counsel  say  that  all  the 
speciflcatlons  of  error  are  based  upon  the 
fundamental  proposition  that  the  Judgment 
is  In  whole  or  in  part  contrary  to  the  evi- 
dence. They  a^e  that  the  court  erred  in 
finding  there  was  no  .renewal  of  tbe  mort- 
gage and  its  construction  of  the  insecure 
clause  of  the  contract,  and  that  tbe  evidence 
showed  that  the  plaintiff  did  not  deem  bim- 
selC  Insecure. 

Whether  or  nOt  the  reaewal  clause  between 
tlie  plaintiffs  and  the-mortgagor  Kerns  could 
he  taten  advantage  of  by  the  defendants  to 
whom  tbe  property  was  sold  subject  to  the 
mortgage  need  not  be  determined  at  this 
time. 

[1]  We  do  not  regard  the  evidence  as  show- 
ing a  renewal  of  tbe  note  and  mortgage  by 
tbe  mere  payment  of  Interest  to  the  bank, 
but  even  if  a  renewal  was  made  the  insecure 
dBase  still  retained  its  primary  force. 

[2]  Whatever  tbe  views  of  other  courts 
may  be,  tbe  rule  is  settled  in  this  state  that, 
If  a  chattel  mortgagee  In  fact  deems  him- 
self insecure,  that  Is  the  end  of  all  strife, 
and  the  grounds  thereof  cannot  be  inquired 
Jnto  by  other  parties.  Thorp  v.  Fleming,  78 
iKan.  237.  96  Pac.  470. 19  L.  R.  A.  (N.  S.)  915, 
180  Am.  St.  Bep.  868. 


While  counsel  claim  there  was  evidence  to 
show  that  tbe  plaintiff  did  not  In  fact  deem 
tbe  debt  Insecure,  his  own  evidence,  already 
quoted,  was  the  other  w&y,  and  the  trial 
court  evidently  took  that  view  of  tbe  mat- 
ter, and  we  are  bound  thereby. 

No  material  error  appearing  In  the  record, 
the  judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  829) 

SMITHMEYER  et  at.  v.  HOPKINS.  Atty.  Gea. 
(No.  24334.) 

(Supreme  Court  of  Kansas.    May  19,  192Z.) 

fSyllabua  by  the  Court.) 

1.  Meaopolles  «=»25— In  ajiti-trast  law  (avestl- 
gatlOR,  books  aad  dooaoients  produced  for 
prosecuting  offloer't  examination  mu«t  be  re- 
turned without  unreasonable  delay. 

When  in  the  coarse  of  an  inreBtigation  coo- 
ceming  violationfl  of  the  anti-trust  law,  certain 
books,  documents,  letters,  telegrams,  and  pa- 
pers are  produced  for  the  examination  of  tlie 
Attorney  General  or  county  attorney  in  obedi- 
ence to  an  inquisitorial  sabpffina  issued  by  sach 
officer,  all  sudi  property  should  be  returned 
without  unreasonable  delay  to  its  owner  or  to 
the  witness  producing  the  same,  and  the  prose- 
enting  officer  has  no  right  to  withhold  them. 

2.  Masdamat  «sb7— Writ  will  not  oompei  pros- 
eoutlng  offloer  to  retirn  rioenment  or  letter 
wMeh  Is  as  lutrsnaitallty  used  la  eonsam- 
maf  Ing  a  orlsie. 

When  any  document,  letter,  ete..  produced 
under  the  circurostances  outlined  in  syllabus  1 
is  not  so  retnmed,  but  is  withheld  on  tbe 
ground  that  it  is  in  fact  an  instramestality  used 
in  consummating  the  crime,  and  has  thereby 
lost  its  character  as  property,  the  return  of 
such  document,  letter,  etc.,  will  not  be  com- 
pelled as  a  matter  of  right  by  the  issue  of  the 
discretionary  writ  of  mandamus. 

3.  Mandamus  «=E»i78— Will  iw  to  oompei  At- 
torney General  to  return  books  and  documents 
seized  under  subpoena  with  qualification  as  to 
those  Instrumental  In  oommltting  a  crime. 

In  memorandum  opinion,  controlling  facts 
stated,  and  writ  of  mandamna  allowed,  with 
qualifications. 

4.  Prohibition  «=35(2}— Facts  held  sot  to  Jns- 
tify  Issue  of  writ  of  prohibition. 

The  cdrcomstances  indicated  in  the  memo- 
randum opinion  Aeld  not  so  singular  and  unusual' 
as  to  justify  the  issue  of  the  eztraordiaaxy  writ 
of  prohibition.  * 

Bnrc^  J.,  dlaaenting  in  part 

Original  proceeding  In  mandamus  by  F. 
H.  Smithmeyer  and  others  against  Richard 
J.  Hopkins,  Attorney  General  of  the  State  of 
Kansas.   Writ  allowed  conditionally. 

Thomas  F.  Doran  and  John  S.  Dean,  both 
4rf  TopdEa,  8.  D..  Bishop^  ot  lAwrence^  and 
Barry  W.  Colmery.  of  Topeka,  for  plaintiffs. 
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Richard  J.  Hopkiiu,  Atty.  Ceu.,  and  John 
O.  Egan,  AflBt  At^.  Qa.,  for  defendant 

DAWSON,  J.  This  la  an  original  proceed- 
ing In  mandamus  filed  four  days  ago,  in 
which  the  plaintiffs  pray  for  a  peremptory  or- 
der, directing  the  Attorney  General  to  retcm 
forthwith  to  defendants  certain  letters,  pa- 
pers, telegrams,  books,  records,  and  docn- 
ments,  belonging  to  the  Poehler  Mercantile 
Company,  which  the  Attorney  General  took 
into  his  possession  some  two  years  ago,  at  a 
time  when  sudi  properly  was  produced  for 
his  ezaminatlon  In  obedience  to  his  subpoena, 
in  an  investigation  being  conducted  by  him 
touohii^  certain  violations  of  the  Anti-Trust 
Law.  All  this  property  still  remains  in  the 
Attorney  General's  hands,  and  he  haa  de- 
clined to  return  it  A  criminal  prosecution 
under  the  Anti-Trust  Law  Is  pending  In  the 
Douglas  county  district  court  against  the  two 
Individual  plaintiffs,  set  for  trial  to-morrow, 
and  plaintiffs  allege  that  the  documents, 
books,  papers,  eta,  are  t>elng  unlawfully  re- 
tained by  the  Attorney  General  for  use  as 
evidence  in  that  criminal  case.  They  further 
allege  that  they  cannot  prepare  their  defense 
until  the  Attorney  General  is  compelled  to 
surrender  this  property,  so  that  they  may  in- 
spect the  same  and  preiure  their  defense  to 
any  evidential  matters  contained  therein  to 
their  prejudice. 

This  purpose  to  so  use  this  property  is  vir- 
tually admitted  by  the  Attorney  General; 
but  he  contends  that  the  matter  is  not  con- 
trolled, or  at  least  not  fully  controlled,  by  the 
decision  of  this  court  In  State  v.  Smltbmeyer, 
110  Kan.  172,  202  Pae  638,  because  here  at 
least  some  of  the  letters,  documents,  etc, 
which  he  retains  are  not  merely  evidence  of 
the  crime,  but  actually  instrumentalities  by 
which  the  unlawful  combination  In  restraint 
of  trade  was  effected,  and  that  such  parts  of 
the  documents,  etc.,  which  he  retains  have 
lost  their  character  as  property.  The  ui^en- 
cy  of  an  Immediate  decision  will  not  permit 
us  to  go  into  this  subject  in  detail,  nor  to 
discuss  the  pertinent  law  at  length,  nor  can 
this  court,  in  mandamus,  undertake  to  segre- 
gate what  part  of  the  plaintiff's  property 
should  of  right  be  returned,  and  what  part 
If  any,  may  be  merely  Instrumentalities  of 
the  alleged  crime  as  to  which  plaintiffs  can  ; 
claim  no  property  interest  nor  should  we  in 
this  summary  proceeding  consider  the  admis- 
Bibility  of  any  of,  the  retained  property  as 
evidence  in  the  criminal  case. 

[1  ]  But  under  the  rule  announced  In  State 
T.  Smithmeyer,  supra,  the  Attorney  General 
had  no  right  to  retain  any  proper^  produced 
for  his  inspection  under  his  Inquisitorial  sub- 
IKena,  and  so  the  order  must  he  that  he  re- 
turn forthwith  to  the  plaintiff  the  Theo. 
Pooler  Mercantile  Company  all  its  property 
In  his  hands,  except  such  particular  docu- 
ments, etc.,  as  be  claims  to  be  actual  Instru- 
mentalities used  In  the  oommlsBlon  of  the 


crime  or  crimes  for  which  the  individual 
plaintiffs  stand  charged,  and  as  to  those  re- 
tained by  the  Attorney  General  he  is  ordered 
forthwith  to  furnish  lo  the  plalntifEs  ct>iiAes  of 
such  alleged  instrumentalities  so  that  plain- 
tiffs may  be  advised  thereof  and  prepaxe 
their  defense  accordingly. 

[2-4]  The  plaintiffs  also  ask  for  an  ancil- 
lary writ  of  prohibition  directed  to  the  dis- 
trict court  Attorney  General,  and  county  at- 
torney, to  enjoin  them  from  proceeding  with 
the  criminal  trial,  and  to  direct  that  snch 
trial  be  continued  until  the  property  Involved 
herein  is  returned  to  plaintiffs,  and  ontil 
they  have  an  opportunity  to  examine  the 
same  and  prepare  their  defense  thereto. 
While  the  circumstances  are  unusual,  the 
court  does  not  deem  the  situation  so  sin- 
gular and  rare  as  to  Justify  the  use  of  so  hf^ 
and  extraordinary  a  remedy  as  the  writ  of 
prohibition,  and  It  is  therefore  denied.  But 
the  writ  of  mandamus  for  the  immediate  re- 
turn of  all  the  property  to  the  plaintiff  corpo- 
ration is  allowed,  except  as  to  that  portion 
of  It  which  may  as  actual  Instrumentalities 
of  crime  have  lost  its  character  as  property, 
and  as  to  all  such  Instrumentalities  retained 
by  the  Attorney  General  he  is  ordered  forth- 
with, before  proceeding  to  the  trial  in  the 
criminal  case  in  Douglas  county  against  the 
individual  plaintiffs,  to  fumldi  tdalntiffs 
with  copies  of  all  documents,  etc.,  so  retained 
by  him  as  such  alleged  Instrumentalities. 

JOHNSTON,  C.  and  UASON  and 
WEST,  JJ.,  concur. 

MAI^HALL,  I.  t  am  of  Oe  opbdon  diat 
there  are  no  inatrnmentalltlei  used  In  0» 
ctHumlagitm  of  crime  amcmg  the  documents 
retained,  and  Qiat  all  ebould  be  returned. 

BURCH,  J.  (dissenting).  Is  of  the  oplnioa 
that  the  writ  of  mondamns  should  be  air 
lowed  without  condition  or  exception, 

PORTER,  J.,  not  aittinft 

Oil  Ran.  sii> 
HAYEN  V.  GREENFIELD.  (No.  23359.) 

(Supreme  OonrC  of  Kauaa.   lime  10;  1922l> 

Appeal  from  District  Court,  Marion  Ooun^. 

Action  by  E<)ward  Hayen  agaiast  B.  J.  Green- 
field. From  the  Judgment  nndeted,  defradant 
appeals.  Affirmed. 

H.  O.  (Taster,  of  Wldiita,  and  K.  W.  Bhortal, 
of  Des  Moines^  Iowa,  for  appellant 

S.  Burkholder  and  Caxpenter  Jfe  Oarpenter,  aS 
of  Marion,  for  appellee. 

PER  (3URXAM.  (BURCH,  J.)  !*«  qoea- 
tions  presented  by  this  appeal  are  similar  ta 
those  disposed  of  in  the  case  of  Schlotthaoer 
T.  Greenfield,  110  Kan.  701,  206  Pac  623,  and 
the  Judgment  of  the  district  coart  Is  affirmed, 
on  the  authority  of  tba  decision  in  that  caae. 
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020  Wuh.  487) 

CAVANAUGH  v.  CAVANAUQH  et  al. 
(No.  16704.) 


(Snpreme  Court 


of  Washington. 
1922.) 


June  22, 


1.  FrsBria.  statute  of  4=>129(3>— Exoootioo  of 
will  held  aot  to  take  eoatraet  to  devise  oat  of 

statote. 

Sxecution  of  a  will  which  was  afterwards 
rcToked  did  not  overcome  an  objection  that  a 
contract  to  devise  was  within  the  statute, 
where  the  will  did  not  set  forth  the  contract. 

2.  Fraods,  statato  of  «»I30(2)— Centraot  to 
wlH  property  void  la  part  void  as  whole. 

A  contract  to  will  propert?,  being  void 
nader  the  statute  as  to  real  estate,  cbnld  not 
be  enforced  as  to  the  personalty  because  being 
Toid  in  part  it  was  void  as  a  whole. 

3.  Frauds,  statute  of  «=s>158(4)— Part  per- 
fornaBce  of  agreement  to  devise  property 
held  not  suffloiently  shown. 

In  an  action  iaTolrii^  an  agreement  to  de- 
vise pToptrtf  in  consideration  of  past  and  fn- 
tare  serricea,  evidence  AcM  not  to  show  suffi* 
dent  part  performance  to  take  the  agreement 
OQt  of  the  statute. 

4.  SpeoMo  perTormance  <^e2— Aoreement  of 
chlldrea  to  share  proper^  received  from  fa- 
ther eqaally  held  eafomeable  In  equity. 

Where  father  in  his  dedining  years  remar- 
ried, an  agreement,  among  diildren,  to  ahare 
the  estate  equally  with  one  among  them  ehosen 
to  aroroa<A  the  father  for  porposes  of  settle- 
aent  of  property  rights  In  caae  he  should 
hear  the  displeasure  of  the  father  and  re- 
ceive a  smaller  part  of  the  estate,  was  en- 
forceable in  eqntty  in  an  action  wherein  it  ap- 
peared that  such  children  in  bad  faith  procured 
the  father  to  convey  all  of  his  property  to  them 
for  the  purpose  of  defeating  the  contract;  auch 
contract  not  being  against  public  poUcy  and 
being  f omided  npm  snffldent  omaideration. 

En  Banc 

Appeal  from  Superior  Court,  King  Oonn- 
ty;  A.  W.  Prater,  Jadge. 

Action  by  Fred  B.  Cavanangh  against 
Martin  L.  Oavanangb  and  others.  Jndgmeat 
for  defendants,  and  plaintiff  appeals.  Be- 
versed  and  remanded. 

Earr  &  Gr^ory  and  B.  O,  Satton,  all  of 
Seattlfi,  for  appellant 

Poe  A  Fallmor,  of  Seattle,  toe  respond- 
ents. 


TOLHA^  J.  Appellant,  who  was  plaln- 
tlfl  b^ow,  seeks  In  this  action  to  establish 
his  right  to  receive,  upon  the  deatb  of  his 
father,  the  respondent  Martin  L.  Cavanangh, 
who  Is  Btill  living,  e  certain  share  in  the 
property  heretofore  belonging  to  the  latter. 
The  other  individual  respondents  are  the  re- 
maining snrrlvlng  children  of  Martin  L. 
Cavanangh,  and  the  Title  Trust  Company 
now  holds  title  to  the  property  In  question 
in  trust  as  will  more  fully  appear. 


(«7  P.) 

Demnrrers  to  the  complaint  were  overrul- 
ed, issue  was  joined,  and  the  case  came  on 
for  trial  on  the  merits.  An  opening  state- 
ment was  made  by  counsel.  Appellant  was 
called  as  a  witness  In  his  own  behalf,  and 
after  he  had  testified  in  chief  as  to  his  ver- 
sion of  the  facts  up  to  the  time  of  the  mak- 
ing of  the  written  agreement  between  the 
cblldroi  of  the  elder  Cavanangh,  hereinafter 
set  oat,  the  trial  court  reached  tlie  concln- 
siOB  that  the  complaint  aa  modified  by  the 
opening  otatement  and  appellant's  testimony 
failed  to  state  a  present  cause  of  acticm, 
end  a  Judgment  of  dismissal  without  prej- 
udice followed,  £rom  which  this  appeal  la 
prosecuted. 

The  cunplaint,  as  modified  by  tbe  testi- 
mony, seems  to  anffidently  cbarge  tbe  fc^ 
lowing  tacts: 

TbMt  appellant.  In  189B,  at  his  fktber's  re- 
quest, wait  from  Seattle  to  San  Bafael,  CaU 
where  tbe  father  was  (qwratlng  a  hotel,  and 
was  there  employed  In  and  about  bia  fiitber'tf 
bualDesB  for  S%  months,  for  whlidi  he  rocelT- 
ed  no  compensfttloD)  and  was  not  reimbursed 
for  hhi  expauea.  The  father  pnnnlBed  htm 
a  half  Interest  in  the  hotel,  or  wages,  and 
rqtayment  ot  his  traveling  npoises,  but 
that  tbe  hotel  was  scdd.  the  father  receiving 
the  purchase  price,  and  the  son  rec^ved 
nothing  whatever  In  paymoit  for  his  serv- 
ices or  as  r^bursemoit  for  his  expaues; 
that  In  November,  iSWK  the  father  tele- 
graphed the  son  to  eme  immediately  tS' 
Bradl^,  CaL,  for  the  purpose  of  aaaistli^ 
him  in  drilling  for  oU,  and  that  th*  son  onn- 
pUed  vrith  that  request,  and  wrarked  for  his 
fathnr  at  ttu  oU  well  from  November,  1900. 
to  Hay,  1901;  that  the  fother  promised  him 
10.000  sbarea  ot  stodk  In  paymokt  tor  thte 
service,  but  never  ddivered  the  rtodt,  nor 
made  any  payment  for  the  services  rmdered. 
In  the  fail  of  1901  ai^nant  again  worked 
at  the  oil  well  for  his  father  at  the  letter's 
request,  contlnning  flie  service  until  the 
spring  of  1902.  What  was  said  about  com- 
pensation is  testlfled  to  by  tfw  son  as  fol- 
lows: 

"In  March,  1902,  the  latter  part  of  Pebruary, 
or  the  fore  part  of  March,  I  was  sitting  at  tbe 
table  In  the  oU  camp  playfaig  the  gnitar,  and 
Mr.  Harvey  was  seated  across  th^  taUe,  and 
Mr.  Wallln,  the  driller,  was  at  the  other  end 
of  the  table,  and  Father  got  some  paper  and 
sat  down  at  the  table  and  was  writing,  and  we 
paid  no  attention  to  him,  and  finally  he  said 
'Boys,  I  have  been  doing  some  writing,  and  I 
want  to  read  this  to  yoo.*  And  he  read  what 
he  had  been  writing,  and  he  had  written  out 
his  will.   •   •  • 

"He  asked  Mr.  Harvey  and  Mr.  Wallln  to 
witness  his  signature.  He  signed  It  in  the 
presence  of  Mr.  Wallln  and  Mr.  Harvey,  and 
he  said  to  me,  he  said,  This  will  take  the  place 
of  the  agreement  and  wQl  pay  yoo  well  for 
your  services  at  the  hotel  and  for  yonr  serv- 
ices here.' " 
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And  in  the  complaint  It  Is  alleged  that 
by  this  will  the  father  bequeathed  to  appel- 
lant three-flfteenths  of  his  entire  estate  and 
told  appellant  that  fn  consideration  of  the 
bequest  appellant  would  be  expected  to  per- 
foi-m  further  services  for  him  in  looking  aft- 
er certain  property  Interests  in  Seattle.  Aft- 
er  making  the  will  (which  it  appears  gave  to 
each  of  the  other  chlldr»i  a  share  less  than 
that  given  to  appellant),  according  to  appel- 
lant's testimony,  it  was  understood  that  be 
was  to  return  the  following  fall  to  the  oil 
well  and  assist  his  father,  which  he  did, 
and  having  married  In  the  meantime  he  took 
his  wife  with  him  and  both  worked  for  the 
father  from  December  1,  1902.  nntU  the 
spring  of  1903,  receiving  no  compensation 
and  no  reimbursement  for  expenses.  Aft- 
erward from  the  year  1906  to  the  year  1912 
appellant  looked  after  certain  business  af- 
fairs in  Seattle  for  the  father,  and  loaned 
certain  moneys  for  him,  receiving  nothing 
directly  from  the  father,  but  upon  his  mak- 
ing complaint  the  father  informed  him  that 
he  might  charge  a  brokerage  in  making 
loans,  thus  covering  his  expenses  and  receiv- 
ing compensation,  and  apparently  this  was 
done.  It  appears,  however,  that  appellant'^ 
mother,  the  wife  of  Martin  L.  Cavanaugb, 
was  Interested  in  the  Seattle  property.  It  be- 
ing the  community  property  of  herself  and 
bnsbond,  and  appellant's  attention  to  the 
property  was  as  much  in  the  interest  of  his 
mother  as  of  his  father.  The  mother  died 
In  April,  1912,  and  the  father  shortly  there- 
after, belDg  of  the  age  of  74  years,  contract- 
ed a  second  marriage,  which  proved  nnfor- 
tnnate^  and  soon  resulted  in  an  action  for 
divorce  by  the  wife,  in  which  she  made 
claimB  which  Oireatened  seriouiB  InroadB  up- 
on the  elder  Cavanaugh's  fortune.  Learning 
of  this  situation,  all  of  the  survlTlng  clhll- 
dren  of  Martin  L.  Gavanaugh  entered  Into 
a  written  agreement  as  follows: 

"Memorandum  of  Agreement 

"This  memorandom  of  agreement  made  and 
entered  into  this  25th  day  of  November,  1912, 

A.  D.  by  and  between  Fred  B.  Cavanaugli  of 
Kent,  Washiagton,  herein  designated  the 
party  of  the  first  part,  and  Boae  Mae  NeweU, 
Frank  F.  Cavanaugb,  Emma  J.  Fulford,  Mrs. 
Tabitha  A.  Card,  and  Elvira  O.  Mitchell,  par* 
ties  of  the  aecond  part,  witnesseth: 

"That  whereas,  M.  L.  Cavanaugb,  the  fa- 
ther of  all  the  parties  hereto,  has  recently  con- 
tracted a  marriage,  and  is  at  this  time  married 
and  whereas,  on  account  of  said  marriage  all 
of  the  parties  hereto  believe  it  to  be  for  the 
best  interests  of  the  heirs  of  M.  L.  Cavanaugb 
that  some  steps  be  taken  at  this  time  looking 
forward  to  a  settlemeot  between  M.  Lb  Cav- 
anaugb and  hia  lawful  issue,  and, 

"Whereas,  the  parties  of  the  second  part 
bare  this  day  constituted  and  appointed  Fred 

B.  Cavanaugb  their  sole  representative  to  act 
for  them  in  an  attempt  to  settle,  their  rights 
with  M.  L.  Cavanaugb  at  Uiis  timet  and 


"Whereas,  all  the  parties  hereto  realize  that 
the  said  Fred  B.  Cavanaugb  in  arranging  for 
such  settlement  is  apt  to  incur  the  dlsplessnra 
of  the  said  M.  Cavanaugb. 

"Now  therefore,  in  consideration  of  the  prem- 
ises and  other  valuable  coiuideration  it  u 
hereby  mutually  understood  and  agreed  bj  and 
between  the  parties  hereto:  First,  that  in  tlie 
event  that  Fred  B.  Cavanaugb  shall  attempt 
to  make  a  settlement  of  the  rights  of  the  par- 
Ues  hereto  with  M.  L.  Cavanaugb,  and  for  any 
reason  fail,  and  by  so  doiug  be  In  any  manner 
or  form  deprived  of  his  full  rights  as  an  heir 
of  M.  L.  Cavanaugb,  and  shall  by  so  doing  b* 
in  any  manner  disinherited  by  the  said  M.  L. 
Cavanaugb,  then  and  in  that  event  the  said  par- 
ties of  the  second  part  hereby  agree  with 
Fred  B.  Cavanaugb  that  they  and  each  of  them 
shall  contribute  to  the  aaiA  Fred  B.  Oavaumiji 
from  any  itortion  of  the  property  or  property 
rights  they  shall  receive  from  the  settlement  of 
the  estate  of  M.  L.  Cavanaugb  such  property 
and  property  rights  so  that  Fred  B.  Cavanaugb 
shall  receive  amount  equal  to  that  of  an; 
of  said  parties  of  the  second  part,  share  and 
share  alike. 

'This  ^reement  shall  only  be  In  force  and 
effect  in  the  event  Fred  B.  Oavanaugh  sbidl  ba 
under  the  terms  of  the  last  will  and  testa- 
ment of  H.  L.  Cavanaugb,  twqneathed  aa 
amount  less  than  that  received  by  the  said  par- 
ties of  the  second  part  and  under  all  other 
conditions  and  circumstances,  this  agreement 
shall  be  null  and  void. 
"Dated  this  25th  day  of  November,  1912 
"{Signed.]       Fred  B.  Cavanaugb. 

"Frank  F.  Cavanan^ 
"Rose  &L  NewelL 
"Elvira  C.  Mitchell 
*n^bltha  A.  Card. 
"Emma  3.  Fulford." 

It  Is  further  alleged  that  appellant  in  ac- 
cordance with  the  terms  of  the  agreemmt 
made  an  attempt  to  secure  a  settlement  with 
his  father  for  himself  and  hla  brother  and 
sisters,  In  accordance  with  the  terms  of  the 
agreement;  that  he  failed  In  his  efforts,  bnt 
did  thereby  Incur  the  "displeasure  of  his  ft* 
ther  to  such  an  extent  that  the  elder  Cava- 
naugb revoked  the  will  which  he  bad  there- 
tofore made,  repudiated  his  agrenment  to  pro- 
vide by  will  for  the  services  rendered  I9 
appellant,  and,  for  the  purpose  of  defeating 
appellant's  rights  under  the  agreement  to 
devise,  has,  without  any  consideration,  con- 
veyed all  oT  his  property  of  every  kind  and 
nature  to  his  children  other  than  appellant; 
that  the  faUier's  action  was  Induced  by  the 
persuasions  of  the  respondent  children,  who 
acted  therein  with  a  fraudulent  Intent  of 
avoiding  the  agreement  which  we  have  set 
out  The  allegations  are  sufildent  to  make 
a  diai^  of  bod  faith  against  all  of  the  r^ 
spoDdents  except  the  trust  company,  which. 
It  Is  alleged^  now  holds  the  property  bi 
trust  for  the  respondent  dilldrai,  or  some 
of  than.  Appellant  prays  that  the  re^nd- 
ents  be  ordered  to  aulHult  an  Inventory  of 
all  the  property  transf^red  to  them  hy  Ma^ 
tin  .li.  Oavanaugh,  or  held  hj  then  for  Map 
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tin  It.  Gavanaosb,  and  that  a  decree  be  al- 
tered to  the  effect  that  vhaterer  Interest 
has  been  transferred  or  assigned  by  the  eld- 
er  Oavanang^  to  ttie  other  respcmdents  here- 
hi  be  subject  to  a  three-flfteenths  Interest 
In  appellant,  being  the  Interest  alleged  to 
have  been  beqaeattied  to  htm  In  the  will  re- 
ferred to,  and  that  it  be  farther  decreed  that 
BDdi  three-fifteenths  interest  is  held  in  trust 
for  Uke  app^nt,  to  be  dellTwed  to  him  np* 
on  the  death  of  the  elder  Cavannugh.  togeth- 
er with  a  prayer  fdr  genoal  r^ef. 

[I.t]  The  first  gnestlou  ia  whether  the 
rendering  of  services  and  the  expenditure 
of  mon^,  as  stated,  upon  an  agreement  tot 
payment  In  money  or  property  for  whtdt, 
after  the  services  were  rendered,  was  snb- 
stltnted  an  agreement  to  dertoe  property  by 
wm,  is  sadi  a  consideration  and  part  per- 
formance as  will  operate  to  prevoit  the  lat- 
er revocation  of  the  will.  It  may  be  remark- 
ed In  passing  that  the  testimony  falls  tA  show 
the  terms  ot  the  will,  but  since  the  plaln- 
tUTs  case  was  not  completed  when  ttie  case 
was  dismissed,  we  must  assume  that  had  the 
trial  proceeded  the  proof  would  luve  been 
offered  tending  to  show  that  the  win,  as 
charged  in  the  complaint,  was  more  favor- 
able  to  appellant  than  to  the  other  chfldrm 
of  the  testator. 

In  solving  the  qnestton  we  are  now  con- 
sidering, we  must  first  Inqulte  whether  the 
promise  was  an  oral  one,  void  under  the  stat- 
nte  of  frauds,  or  whether  the  execution  of 
the  will  was  such  a  writing  as  would  avoid 
the  statute.  In  Swash  v.  Sharpstein.  14 
Wash.  426,  44  Pac.  862.  S2  L.  R.  A.  796, 
where  the  promise  to  devise  was  held  to  be 
oral  and  under  the  ban  of  the  statute,  no 
will  was  In  fact  made,  and  this  court  ex- 
pressly declined  to  pass  upon  the  question  as 
to  whether  the  making  of  a  will  would,  or 
might  have  been,  sufficient  to  overcome  the 
objection.  In  re  Edwall's  Estate,  75  Wash. 
391,  134  Pac.  1041,  Is  a  case  involving  mu- 
tual wills,  which  were  execated,  but  the 
wills  failed  to  set  forth  the  contract,  if  one 
there  was,  which  wquld  make  them  mutual 
in  law,  and  thus  irrevocable  except  by  agree- 
moit  or  upon  notice,  and  an  oral  mutual 
agreement  to  will,  one  to  the  other,  was 
sought  to  be  shown.  After  reviewing  and 
discussing  Uie  autborltlea,  tills  coort  there 
said: 

"We  conclude,  therefore,  that  the  contract 
relied  upon  by  appeHant  as  rendering  the  wills 
of  July  3,  190D,  irrevocable,  other  than  by 
agreement  or  upon  notice.  Is  within  the  statnte 
of  frauds,  and  that  it  cannot  be  recognized  by 
08  as  of  any  force  unless  evidenced  in  writing 
or  partially  performed  so  M  to  retleve  it  from 
the  operation  of  the  statute  of  frauds." 

And  it  was  further  said: 

"We  are  of  the  opinion  that  these  wills  do 
not,  of  theraaelves,  prove  the  making  of  any 
contract  of  auituality  on  the  part  of  the  testa- 


tors, nor  that  one  was  made  In  consideration 
of  the  other,  though  upon  their  face  the;  ap- 
pear to  have  been  simoltaneooaly  executed  be- 
fore the  same  witnesaea  and  were,  as  tbe  evi- 
dence shows,  placed  for  safe-tceeping  together 
in  the  hands  of  a  third  person.  So  far  aa 
any  written  evidence  such  as  is  required  by 
the  statute  of  frauds  shows,  these  are  Individ- 
nsl  wills  of  the  simplest  possible  character,  and 
thera  Is  no  competent  written  evidence  in  this 
record  tending  to  show  that  they  were  made 
in  pursnance  of  any  contract  between  the  re- 
spective testators  which  would  In  the  least  im- 
pair their  power  of  revoeatton." 

This  doctrine  was  reaffirmed  In  McClana- 
han  V.  McClanahan,  77  Wash.  138,  137  Pac. 
479,  Ann.  Gas.  1915A,  461,  and  is  therefore 
the  settled  law  of  this  state.  Applying  it 
to  the  case  at  bar,  the  wJU  of  the  elder  Ca- 
vanaugh,  so  far  as  appears  from  the  alle- 
gations of  the  complaint,  or  the  testimony 
of  the  appellant,  contains  no  language  which 
could  be  constrped  into  a  contract  to  devise 
In  consideration  of  the  swvices  of  the  son, 
and  such  contract.  If  It  existed,  was  oral, 
and  therefcore  onlnforceable.  The  property 
Involved,  as  appears  by  the  complaint,  was, 
to  a  large  extent,  real  estate,  and  we  held 
both  in  the  Swash  Case  and  In  the  Eldwall 
Case  that  tbe  contract,  being  void  as  to  the 
real  estate  because  of  the  statute  of  frauds, 
cannot  be  ^forced  as  to  the  personalty,  for 
the  reason  that  being  void  in  part  it  Is  void 
as  a  whole. 

[S]  Nor  does  it  appear  that  there  was  suf- 
ficient part  perfonnanca.  Hhe  complaint 
charges  that  snbseqnent  serrlcn  in  look- 
ing after  the  Seattle  property  were  to  be 
rendered,  bat  tiie  testimony  slunra  that 
these  services  were  by  agreement  to  be  com- 
pensated for  by  a  brokerage  charge  to  bor- 
rowers, and  so  far  as  appears  the  son  was 
fnlly  compensated  In  tliat  way  for  sndi  aerv- 
Ices.  It  la  not  alleged  In  the  complaint  that 
fnrtlier  servieea  were  to  be  rendered  in  Gal- 
Ifomta,  as  a  part  of  the  conrideratlon  tor 
the  making  of  the  wlll«  and  what  little  tes- 
thnony  there  ia  upon  that  subject  was  at 
the  beat  a  mere  conduaiMi .  of  the  witness 
and  not  the  statement  of  any  material  fact. 
As  was  said  In  the  Edwall  Case,  supra: 

"Some  contention  is  made  by  counsel  for 
appellant  rested  Qpon  the  theory  of  part  per- 
formance on  her  part  of  the  contract  she  relies 
upon.  The  record  furnishes  no  evidence  what- 
ever of  part  performance,  unless  we  regard 
tbe  mere  execution  of  the  wQls  by  both  testa- 
tors as  performance.  We  do  not  think  that  tbe 
mere  making  of  a  will  in  pursuance  of  a  con- 
tract required  to  be  evidenced  in  writing  by 
the  statute  of  frauds,  couatitates  a  part  per- 
formance of  such  a  contract  so  as  to  render  the 
same  enforceable." 

This  case  is  clearly  distinguishable  upon 
the  facts  from  Vellkanje  v.  Dickman, 
Wash.  584,  168  Pac.  465,  and  Alexander  v. 
Lewea.  104  Wash.  32.  176  Pac  672,  upon 
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which  appellant  relies.  Nothing  herein  Mid 
is  intended  to  In  any  wlw  modify  or  lenen 
the  force  of  those  cases. 

These  views,  tending  to  the  conclusion 
that  no  right  of  action  can  be  sustained  np- 
on  the  wUI  at  any  time,  render  It  unneces- 
sary to  dlscnss  the  gnestlon  of  whether  In 
any  event  a  right  of  action  can  be  maintain- 
ed whUe  the  testator  is  still  living. 

[4]  We  come  now  to  the  con^deratlon  of 
the  contract  at  Novembw  26,  1912.  between 
the  sorrlTlng  diUdren  of  the  dder  GaTa- 
nangfa. 

Starting  with  the  contract  and  the  allega- 
tions of  the  complaint,  that  In  bad  faith  the 
children  procured  the  father  to  convey  all 
of  his  property  to  them  for  the  purpose  of 
defeating  the  contract,  and  that  the  father. 
In  bad  faith,  did  so  transfer  all  of  his  prop- 
erty for  the  purpose  of  precluding  appel- 
lant's rights  under  the  will,  or  otherwise, 
the  question  Involved  becomes  comparative- 
ly simple.  The  contract  was  a  proper  and 
natural  one  under  the  circumstances  dis- 
closed; it  Is  In  no  wise  against  public  pol- 
icy ;  on  Its  face  it  Is  founded  upon  sufficient 
consideration,  and  Its  Intent,  spirit,  and  pnr< 
pose  are  clearly  evidenced  by  Its  terms, 
nam^,  that  appellant,  by  undertaking  to 
act  on  behalf  of  all  the  brothers  and  sisters 
in  an  extremely  delicate  matter,  should  lose 
nothing  In  the  event  that  he  thereby  Incur- 
red the  tether's  displeasure.  If  necessary 
In  order  to  do  equity  a  broad  Interpreta- 
ttoa  should  be  given  to  the  contract. 

•  •  •  In  the  event  that  Pr«d  B.  CaT- 
anaugh  shall  attempt  to  make  a  settlement  of 
the  rifrhts  of  the  parties  hereto  with  M.  L 
Cavanaugh,  and  for  any  reaflon  fall,  and  by  so 
doing  be  In  anj  manner  or  form  deprived  of 
his  full  rights  as  an  heir  of  M.  L.  Cavanangh, 
and  shall  by  so  doing  be  In  any  manner  dis- 
inherited by  the  said  M.  L.  Cavanaugb,  then 
and  in  that  event  the  said  parties  of  the  sec- 
ond part  hereby  agree  with  Fred  B.  Cavanangh 
that  they  and  each  of  them  shall  contribute  to 
the  said  Fred  B.  Cavanaugb  from  any  portion 
of  the  property  or  property  rights  they  shall 
receive  fnnn  the  settlement  of  the  estate  of 
M.  ti.  Cavanaugb  such  property  and  property 
rights  so  that  Fred  B.  Cavanaugb  shall  receive 
an  amoont  eqaal  to  that  of  any  of  said  parties 
of  the  second  part,  share  and  share  alike." 

Clearly  in  the  case  of  the  father,  now  at 
least  In  his  eighty-fourth  year,  disposing  of 
all  of  his  property  In  the  manner  alleged, 
there  can  In  the  nature  of  things  be  no  pre- 
sumption that  he  will  leave  at  his  death  as 
great  an  estate  as  be  would  have  done  had 
no  such  transfer  been  made,  and  hence  ap- 
pellant has,  In  srane  manner  and  to  some  ex- 
tent, been  disinherited,  or  placed  in  a  posi- 
tion where  he  must  In  all  human  probabili- 
ty be  disinherited,  and  since  the  respondent 
children  now  have  control  of  all  the  prop- 
erty formerly  belonging  to  the  father,  with 


the  legal  ri^it  to  dlspt^  of  It  absolutely  so 
that  there  may  be  nothing  left  for  the  con- 
tract to  operate  upon  after  the  father's 
death,  equity  will  at  least  preserve  appel- 
lant's rights  until  that  time;  which  is,  in 
brief,  the  prayer  of  the  complaint  More- 
over, leaving  ont  the  question  of  bad  faith, 
the  transfer  of  the  property  by  the  father 
to  the  children  as  alleged  was  undoubtedly 
testamentary  in  character,  and  under  the 
terms  of  the  contract  it  might  very  well  be 
that  for  tbMt  reason  alone  equity  should  In- 
tervene to  preserve  appellant's  ri^ts. 

We  find  no  case  exactly  In  point  upon  this 
question,  but  the  riementary  rules  of  eqni^ 
applied  to  the  facts  pleaded  render,  we 
think,  the  citation  of  authority  unnecessary. 

The  Judgment  aj^ealed  f^m  la  revised, 
and  the  cause  remanded  for  fortbw  proceed- 
Ings  In  accordance  witii  Ow  views  ber^  «z- 
pressed, 

PARKER,  a  J.»  and  HOLCOUB,  MITGH- 
ELU  BIAIN,  MACKINTOSH,  and  BRIDG- 
ES, JJ..  omcnr. 

HOVET,      conenrs  In  the  result. 


(120  Wuh.  44» 

NUDD  et  mx.  v.  ROWE  at  al.    (Ns.  I7ie4.) 

(Supreme  Court  of  Washington.  Jons  17, 
1922.) 

1.  Jalnt  adveatarea  ^5(2)— Faara  t»  daay 
plalaMtt'  alleiatloa  as  to  valae  of  lead  eaa- 
vsyed  1o  defendaata  h^d  set  te  ealltle  plala- 
tiff  usder  ooatraot  to  differsnoe  botwsea  ssoh 
amouat  aad  advaaoas  aiads  ky  defendaot. 

Where  plaintiffs  ewvsyed  land  to  defend- 
ants under  an  agreement  requiring  defendants 
to  procure  sufficient  money  to  discbarge  in- 
cumbrances, to  defray  other  necessary  expens- 
es and  sen  the  land  and  divide  the  proceeds 
with  plaintiffs,  and  on  dtfendants'  inability  to 
dispose  of  the  property  bron^t  an  action  for 
an  accounting  and  termination  of  the  trust,  de- 
fendants'  failure  to  deny  plaintiffs'  allegation 
as  to  the  value  of  the  property  held  not  to 
entitle  plaintiffs  to  tBe  difference  between 
Buch  amount  and  the  advances  made  by  the 
defendants,  the  faHure  to  deny  the  aDegation 
appearing  to  be  an  oversight,  in  view  it  the 
referee's  report  dearly  showii^  that  the  prop- 
erty had  no  sndi  Tahie,  and  the  plaintiffii  not 
having  predicated  their  complaint  upon  snch 
theory. 

2.  Jolat  arivwrtarss  «s>4(4)— Where  plalittffs 
ooavsysd  laad  te  be  sold  by  Meadaats 

det,  aareeaisat  for  divlslea  sf  profits,  the 
oosrt  prapsriy  tarailaatad  tha  ooatraot  aad 
ordorsd  paUlo  aal%  wbara  aaatraet  araa  In- 
posslUa  af  parfanaaaea. 

Where  plaintiSs  coBfiyed  land  to  defend- 
ants under  agreement  providing  that  defendants 
should  procure  money  for  dtscAarfe  vt  incum- 
brances, advance  other  necessary  amounts,  and 
■ell  the  property  and  divide  proceeds  with 
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plaintiffs,  but  when  defendaBts  were  DDable 
to  dispose  of  the  property  after  the  lapse  of 
■  coDsiderable  period,  and  it  appeared  that  Ua- 
Ulitiea  vere  Increasins  and  that  the  contract 
had  bcreome  impossible  of  performance,  it 
was  proper  for  the  court,  tn  plaintiffs*  action 
for  termination  of  the  trust  and  for  an  ac- 
counting, to  terminate  the  contract  and  order 
the  land  sold  at  public  auction  for  the  satisfac- 
tion of  the  amount  advanced  by  defendants  in 
which  case  the  plafaitiffB  ahould  be  ^tcd  an 
opportnnl^  to  redaem  within  ■  qwdflad  pe- 
riod. 

DepartasMit  2. 

Appeal  fnm  Superior  Court,  Lewla  Oons- 
ty;  D.  F.  Wright,  Judge. 

Action  by  Bdwln  Faller  Nudd  and  wife 
•calust  Owen  A.  Bowe  and  otheira.  Jadgmoit 
for  daCendanta,  and  plalntlfle  awttU.  Judc- 
ment  modified. 

Clay  Allen  and  Bdward  H.  Wrl^t,  both  of 
Seattle,  fi>r  aK>ellants. 

John  P..  Gallagber  and  Kdward  Jndd,  both 
(tf  Seattle,  for  respondents. 

HOTBT,  J.  The  controversy  In  this  case 
was  before  this  court  in  Nudd  r.  Rowe,  111 
Wash.  822,  190  Pac.  002,  and  referrace  la 
made  to  that  case  for  a  full  statement  of  the 
facts  up  to  that  tlni&  As  the  foots  there 
stated  show  appetlants  conveyed  to  respond- 
ent Bowe  a  tract  of  ground  In  the  city  of 
ChdieUs;  the  respondent  agreeing  to  pro- 
cure sufficient  money  to  discharge  incum- 
brances upon  the  property  a^regating  about 
$1SJOOO  and  to  defray  the  other  necessary  ex- 
penses and  upon  the  property  being  disposed 
of  tlie  profits  were  to  be  divided  upon  certain 
percentages.  Ample  proTleton  was  made  for 
aaccees,  but  none  for  failure.  By  the  form- 
er opinion  both  parties  were  denied  relief. 
Since  then  respondent  Rowe  kept  up  the  pay- 
ments of  int^est  on  the  mortgage  and  has 
been  unable  to  dispose  of  the  prc^rty.  In 
an  effort  to  extricate  himself,  he  gave  notice 
to  appellant  that  he  was  going  to  sell  the 
property  within  a  certain  time  at  public  auc- 
tion and  that  he  reserved  the  right  to  bid 
the  property  In  for  himself,  and  thereafter  at 
the  auction  sale  the  property  was  bid  in 
and  deeded  to  his  co-resptmdent  Benson.  Ap- 
pdlants  in  the  meantime  brought  an  action  to 
restrain  the  sale,  terminate  the  trust  and 
for  an  accounting,  alleging  the  value  of  the 
prf^rty  to  be  $40,000.  No  restraining  or- 
der was  issued,  and  upon  the  trial  Benson 
was  Joined  as  a  party  defendant,  it  being 
admitted  that  he  paid  nothing  for  the  prop- 
vcty,  but  merely  took  title  in  trust  for  the 
respondent  Rowe.  After  a  hearing,  the  trial 
cotirt  appointed  a  referee  to  Investigate  the 
property  and  report  on  the  best  manna  of 
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handling  It  and  hdd  the  sale  to  Benson  to  be 
a  nullity.  The  referee  reported  showing  ex- 
tensive efforts  to  procure  a  purchaser  but 
Inability  to  secure  one  for  the  amount  of  the 
liens ;  he  recommended  a  sale  at  public  auc- 
tion, or,  in  the  alternative,  he  was  ot  the  - 
opinion  that  If  the  matt»  can  be  delayed 
two  years  longer  and  the  land  platted,  from 
$2!!,000  to  $27,600  could  be  realized.  Upon 
the  report  of  the  refetee  the  conrt  ordered 
a  sale  of  the  property  at  public  auction  for 
the  satisfaction  <^  the  amount  advanced  by 
respondent  Bowe.  The  court  found  the  ad- 
vances bother  with  amount  due  upon  the  ^ 
mortgage  to  be  $18,364.46.  A  sale  was  bald, 
and  the  property  was  bid  in  by  reapcmdent 
Rowe  for  the  sum  of  $2,500. 

[1]  Appellants  contend  first  that  as  they 
alleged  the  property  to  be  worth  $40,000,  and 
respondent  did'  not  deny  this  valuation  In 
his  answer,  he  should  be  held  personally  lia- 
ble for  the  difference  between  this  sum  and 
the  advances.  The  failure  to  deny  this  al- 
l^tlon  appears  to  have  been  an  oversight; 
the  report  of  the  referee  shows  quite  <dearly 
that  it  has  no  such  value.  As  the  oauplaint 
was  not  predicated  upon  the  theory  now  ad- 
vanced, we  do  not  think  that  respondent 
should  be  held  for  his  oversight  in  failing  to 
deny  this  allegatl<ai. 

[2]  It  was  further  contended  by  appellant 
that,  as  we  suggested  In  our  former  opinion 
that  relief  might  be  afforded  tie  appellants 
under  a  Judicial  sale  and  stated  that  re- 
spondent could  not  at  that  time  ask  for  such 
relief,  the  trial  court  was  not  Justified  in 
adopting  it  at  this  time.  We  do  not  think 
this  necessarily  follows.  Considerable  more 
time  has  elapsed,  and  the  situation  is  grow- 
ing worse  Instead  of  better,  as  the  liabilities 
are  Increasing  and  the  contract  has  become 
impossible  of  performance.  Appellants  sued  to 
terminate  the  contract,  and,  as  we  now  view 
the  situation,  the  action  of  the  trial  court 
was  the  most  practical  way  of  terminating  It 

As  this  Is  a  proceeding  In  equity,  we  have 
concluded  to  modify  the  Judgment  of  the  trial 
court  by  permitting  the  appellants  to  redeem 
from  the  sale  at  any  time  prior  to  January  1, 
1023,  upon  repaying  the  sums  found  due  by 
the  trial  court  for  advances  made  by  respond- 
ent In  the  sum  of  $3,465.7S  as  of  September 
12, 1921,  and  all  sums  thereafter  or  hereafter 
advanced  by  respondent  for  the  discharge  of 
taxes  or  interest  upon  the  mortgage  with  in- 
terest upon  all  advances  at  the  legal  rate. 
The  decree  to  stand  In  all  other  respects,  and 
the  sale  to  become  absolute  at  the  end  of  said 
time  If  redemption  be  not  made.  Neither 
party  wHI  recoiver  costs  on  tbis  appeaL 

PARKER,  C.  J.,  and  MAIN,  HOLCOHB, 
and  MACKINTOSH,  JJ.,  concor. 
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AU8TERMUHL  •!  ix.  v.  WOTTON  ft  ix. 

(N».  17177.) 

(Supreme  Court  of  WasUnctoii.    June  12, 
1922.) 

Usury  «=s|  |7-^|mMBt  bold  saltb  aot  wsrf- 
ous  loos. 

Where  the  evidence  showed  an  agreement 
whereby  defendants  parcbased  a  etage  line 
for  $30,000,  reseUing  it  to  plaintiffs  for  $40,- 
000,  taking  from  plaintiffs  80  notes  of  9500 
eadi.  parment  of  wbidi  waa  secured  b;  a  chat- 
tel mortgage  upon  the  property,  a  finding  that 
the  tranaacti<m  was  a  purchaae  and  resale,  and 
not  a  osnrions  loan,  was  supported  bar  the  evi- 
dence. 

Oepartmoit  2. 

Appeal  from  Superior  Court,  Ttanrston 
County, -  John  M.  Wilson,  Judge. 

Action  hj  Darld  AoBtermuhl  and  wife 
against  W.  P.  Wottoo  and  wife.  From  a 
Judgment  for  defendant^  plaintiffs  appeal. 
Affirmed. 

Hayden,  Lan^Hvne  ft  Metzier,  of  Thoona, 
for  app^lanta. 

Thoa.  L.  CLeary,  of  OlTnvlai  <or  re^ond- 
ents. 

PER  (JURIAM.  Rosal  and  Wallln,  on  Sep* 
tember  1,  1910,  owned  a  stage  line  opera^ 
Ing  between  the  cities  of  Olympla  and  Taco- 
ma,  whltA  they  were  willing  to  sell  for  tbe 
snm  of  $30,000,  and  which  the  appellants 
wished  to  buy,  but  did  not  have  the  money. 
As  found  by  the  trial  court,  an  agreem«it  was 
entered  Into  between  the  appellants  and  re- 
spondents whereby  the  respondents  purchas- 
ed the  stage  line  for  the  sum  moitloned,  and 
resold  It  to  the  appellants  for  tbe  sum  of 
$40,000,  tablng  80  notes  of  $500  each,  pay- 
ment of  which  was  secured  by  a  chattti 
mortgage  upon  the  property.  After  aU  these 
notes  had  been  paid,  the  appellants  began 
this  action,'  claiming  that  tbe  whole  trans- 
actl(m  was  a  loan  by  tbe  respondents  to 
them  of  tbe  sum  of  $30,000,  for  which  there 
bad  been  usurlously  exacted  $6,464.40.  being 
the  sum  of  $10,000  less  interest  at  12  per 
cent.— the  highest  rate  allowed  by  law. 

The  case  presents  only  a  question  of  fact 
as  to  whether  tbe  transaction  between  the 
appellants  and  respondents  and  Rossi  and 
Wallln  Is  a  sale  by  Rossi  and  Wallln  to  re- 
spondents, and  a  resale  to  the  appellants,  or 
a  purchase  by  the  appellants  from  Rossi 
and  Wallln  by  money  loaned  them  by  the 
respondents.  Tbe  facts  as  they  appear  In 
the  statement  clearly  pr^nderate  in  fsTor 
of  the  finding  of  the  trial  court  that  It  was 
not  a  loan,  but  a  sale,  and  the  judgment  Is 
therefore  affirmed. 


(UO  Waih.  401> 

STOCKWELL  st  ox.  v.  HAYES  4  HAYES. 
(NS.  17130.) 

(Sapreme  Oowt  of  Washington.  June  13. 

1922.) 

Time  «s>d (4)— Notice  postoi  April  29tli,  aa- 
aosnelHg  execution  sals  oa  May  9tli  of  par* 
seaal  property  valid. 
Under  Rem.  ft  Bal.  Cod»,  |  682,  snbsec  1, 
prOTiding  a  written  notice  of  the  time  and 
place  of  a  sale  of  personal  property  under  ex- 
ecution Shan  be  posted  **for  a  period  of  not 
less  than  ten  days  prior  to  the  day  of  sale." 
posting  of  a  notice  oa  April  29th,  w"^nwi"^T'**g 
a  ssle  en  Uay  Ot3h  was  valid. 

Deimrtmant  2. 

Appeal  from  Superior  Court,  Orayi  Harbor 

County ;  Greo.  D.  Abel,  Judge. 

Action  by  A.  P.  Sto<^ell  and  wife  against 
Hayes  ft  Hayes  to  have  an  execution  sale  set 
aside.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Gordon  ft  Nolte,  of  Tacoma,  and  B.  Bt 
Boner,  of  Aberdeen,  for  appellants. 

Jolin  G.  Began,  of  Aberdeen,  for  re^tmd- 
ent 

MACKIim)SH,  J.  After  iudgment  had 
been  obtained  execution  was  Issued  and  levy 
thereunder  made  on  pexamial  property,  and. 
on  April  29,  a  notice  was  posted  anxHNindns 
tbe  sale  of  Qie  ^optttr  flo  levied  on  for  May 
9.  On  that  date  the  property  was  sold  and 
the  proceeds  applied  on  the  JudgmenL  Th» 
anteUanta,  who  were  the  Judgment  debtors, 
seek  to  have  tbe  sale  set  aalde,  claiming  that 
it  was  ToM  tn  Insufllciency  of  notice.  A  de- 
murrer to  ttielr  complaint  alleging  tbe  fot«- 
golng  facts  waa  aaBtalned,  and  th^  have  ap- 
pealed. 

Sectifm  682,  Rem.  ft  Bal.  Code,  relating  to 
the  posting  of  notlcee  of  the  time  and  place 
of  sale  vt  property  under  execntUm.  la,  In 
snbaectlon  1  thereof,  as  followa: 

"In  case  of  personal  property,  by  postlnv 
written  or  printed  notice  of  the  time  and  place 
of  sals  In  three  (8)  public  places  In  tbe  county 
where  the  sale  is  to  take  place,  for  a  period 
of  not  less  than  tan  (10)  days  prior  to  the  day 
of  sals." 

It  Is  appellants'  contention  that  the  no- 
tice in  this  case  did  not  comply  with  this 
statutory  requlr^ent.  That  notice  havlns 
been  posted  on  April  29  and  the  sale  occur- 
ring on  May  9,  there  was  a  less  time  than  lO 
days  prior  to  the  sale.  Counsel  for  sibi- 
lants, of  course,  concede  that  this  question 
Is  squarely  passed  on  In  Allen  v.  Morris,  87 
Wash.  268,  151  Pac.  827,  and  adversely  to 
their  ccmtention.  Their  position  is  that  the  Al- 
len Case  Is  bad  mathematics  and  worse  law. 
This  may  be  so.  But  the  case  has  been  in 
the  books  for  several  years,  the  role  has 
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been  familiar  to  tlie  bar,  and  many  sales 
hare  taken  place  In  conformity  with  that 
boldlng.  Counsel,  however,  enconrage  us 
from  the  Bhore  to  take  Oie  leap  from  the 
Isolated  rock  of  oor  rule  ibto  the  warm  cur- 
rent of  authorities,  inciting  onr  resolution 
by  recapitulating  Uie  numerous  courageon& 
acts  of  ttiis  court  in  reversing  itself  when  it 
has  found  itself  to  be  in  error.  Beadlly  con- 
fessing our  usual  courage,  we  must  in  this 
instance  ding  sblveringly  to  our  rock,  for  our 
bardlliood  hesitates  before  foolbardlness. 
Wherever  an  unjust  or  illogical  rule  has  been 
laid  down,  announcing  an  Incorrect  principle 
of  law,  resulting  In  hardship,  the  court  is, 
not  only  willing,  but  forward  to  align  Itself 
with  the  acceptable  authorities.  But  wherever 
merely  an  erroneous  rule  has  been  announc- 
ed, which  has  been  accepted  for  a  long  time 
by  the  bar,  and  where  property  titles  have 
been  effected,  and  to  change  it  would  Intro- 
duce confusion  into  the  practice  and  disturb 
titles,  the  ,court  is  very  loath  to  rectl^  what 
may  have  originally  been  an  error.  If  there 
is  any  hardship  in  the  instant  rule — and 
there  does  not  seem  to  be  any — the  remedy 
of  proper  legislation  Is  open. 

For  these  reasons  we  fed  that  the  Judg- 
ment of  the  trial  court  sustaining  tbe  demur- 
rer must  be,  and  it  Is,  affirmed. 

MAIN,  HOLOOMP,  and  HOVET,  JJ.,  con- 
cur. 

PABEER.  O.  J.  I  concur  in  the  result,  be- 
cause I  think  the  law  was  correctly  set- 
tled by  our  decision  in  Alien  r.  Morris,  87 
WaA.  268»  ISl  Pac.  827. 


wo  Waata.  443) 
DIETZ  V.  BARTELL  et  ux. 


(No.  I7I3I.) 


(Supreme  Court  of  Washington.   June  17, 
1922.)  ^ 

J.  Machanios'  11m«  «»303(2)— Ljdiorer  ander 
«OBtraotor  casaot  recover  personal  isdoment 
against  owner  without  estabHshlng  lien. 
A  carpenter  cannot  recover  a  personal 
judgment  against  the  owner  of  premfses  for 
work  dftne  on  the  house  wbQe  In  the  employ 
of  a  contractor  If  he  fails  to  establish  his 
rii^t  to  a  Uen. 

3.  Evldeaoe  «=:>23(2)— Court  oan  Judlolaliy 
■otieo  land  at  described  la  three  dtfferant 
sootloaa  Is  oontlguoaa. 

The  court  can  take  judicial  notice'  tbat 
land  described  in  a  complaint  to  enforce  a 
mechanic's  lien  as  being  in  three  different  sec* 
tlone  is  contiguous,  so  that  there  was  no  ne- 
eessity  for  plaintiff  to  prove  that  fact  or  to 
prove  the  bacts  were  operated  as  one  prop- 
erty. 


3.  Mechanics*  liens  ^279— Plaintiff  nost 
show  land  was  necessary  for  baftdlng  uid 
what  amooat  would  satisfy  Hen. 

A  plaintiff  seeking  to  enforce  a  mechanic's 
Hen  must  prove  what  amount,  of  ground  was 
necessary  to  satisfy  the  lien  and  Judgment,  as 
required  by  Rem.  Code  1916,  |  1130,  and  also 
prove  that  the  land,  or  what  part  of  the  land, 
was  necessary  for  the  building  for  whldi  tbe 
lien  was  claimed,  though  the  latter  proof  Is 
no  longer  expressly  required  by  statute. 

4.  Trial  «=»377(2)— Court  shoald  reopen  case 
to  permit  plaintiff  to  make  proof  of  formal 
facts. 

Under  Rem.  Code  1816,  %  1147,  providing 
that  tbe  Mechanic's  lieu  Law  shall  be  liberal- 
ly construed  to  effect  its  object,  the  court 
should  permit  iilalntlff  to  reopen  his  case,  tbe 
trial  having  been  before  the  Judge,  when  ob- 
jection is  first  made  after  the  case  was  closed 
tbat  plaintiff  had  failed  to  make  proof  of  cer- 
tain formal  (acts  essential  to  Us  rii^t  to  re- 
cover. 

Departm^it  2. 

Appeal  from  Superior  Court,  Grays  Harbw 
County ;  Geo.  D.  Abed,  Judge. 

Action  17  I*  Ia  Dleti  BgAlmt  Jeff  Bartdl 
and  his  wife  to  fOredose  a  mechanic's  lloi. 
Judgment  for  plaintiff  i^alnst  defiendanta 
personally,  but  denying  foreelosnre  <HC  lien, 
and  both  partiefl  appeal.  Reversed,  wlHi  dl- 
recttons. 

James  P.  H.  OffHahw",  of  Hoqulam,  for  ap- 
pellants. 

F.  I*.  Morgan,  of  Hooniam,  for  respondent. 

HOVEY,  J.  The  parties  to  this  action  are 
both  appealing,  and  we  will  continue  to  refer 
to  them  as  plnintifT  and  defendant 

Defendant  made  a  contract  with  one  Nicb- 
cdaoD  for  the  erection  of  a  dwelling  upon 
acreage  property.  Plaintiff  commenced  work 
for  NIdiolsou  in  April  of  1920  as  a  carpenter 
at  the  rate  of  $8  per  day.  In  the  latter  part 
of  June,  1920,  work  ceased  on  the  house 
by  consent  of  the  defendants,  while  the  con- 
tract<>r  worked  bis  crew  on  other  Jobs.  On 
November  1  work  was  resumed  on  tbe  house 
of  the  defendants,  and  about  December  1  the 
contractor  left  suddenly,  whereupon  the  de- 
fendants made  arrangements  with  plalntifl 
to  c(naplete  the  building.  Tbe  work  was 
finished,  and,  tbe  partly  being  unable  to 
agree  upon  settlonent,  a  notice  of  lien  was 
filed,  in  whldi  tbe  property  upon  which  tbe 
building  is  situate  Is  described  as  being  In 
three  different  sections. 

Upon  the  trial  the  court  found  tbat  tbere 
was  a  balance  due  the  plaintiff  of  f531,60, 
being  in  part  money  earned  by  him  while  he 
was  woAlng  under  Nldiolson  end  tbe  bal- 
ance under  his  direct  contract  with  the  de- 
fendants, and  for  this  sum  the  court  granted 
a  per8(»ial  Jtidgment  against  the  defendants, 
but  refused  to  sustain  any  Uen  for  the  rea* 
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son  that  no  proof  had  been  offered  sbowlng 
that  the  several  pieces  ot  ground  were  all  a 
part  of  one  tract 

The  trial  court  first  made  a  memorandnm 
decision  on  August  26,  and  Immediately 
thereafter  each  side  moved  for  a  new  trial, 
and  the  motion  of  the  plaintiff  asked  that 
the  ease  be  reopened,  and  that  he  he  per- 
mitted to  establish  the  fact  that  the  tracts 
of  land  referred  to  In  the  complaint  are  con- 
tiguous and  constitute  one  tract  comprising  a 
small  fttrm  under  one  Inclosure,  and  that  the 
building  in  question  Is  the  farmhouse  located 
thereon.  The  court  thereafter  denied  both 
motions,  and  subsequently  signed  findings 
of  fact,  conclusions  of  law,  and  decree. 

[1]  Defendants  complain  that  the  trial 
court  was  without  authority  to  enter  a  per- 
sonal Judgment  for  the  work  performed  un- 
der Nicholson,  where  no  Hen  Is  established, 
and  wltb  tbts  contention  we  agree.  Iliis 
leads  to  a  ^rideratton  at  the  lAabitUrs  ap- 
peaL 

[21  In  our  opinion  the  evidence  supports 
the  findings  of  the  court  as  to  the  amount 
due  the  plaintiff.  We  think  the  court  erred 
In  holding  that  this  case  was  governed 
Farrington  t.  Bushnell,  88  Wash.  1&5,  162 
Pac.  991.  In  Chat  case  the  tracts  of  ground 
were  noncontiguous,  and  there  was  no  proof 
showing  they  were  operated  aa  one  property, 
or  upon  which  tract  the  building  was  sltnate. 
In  this  case  we  can  take  judicial  knowledge 
of  the  fact  tluit  the  tracts  described  are  «ui- 
tiguous. 

[8]  Plaintiff  failed,  however,  to  fully  sus- 
tain bis  case  by  Introducing  the  proof  to 
show  this  land  or  what  part  of  It  was  nece^ 
sary  for  the  buUding,  and  he  also  failed  to 
prove  what  amount  of  grouncl  was  necessary 
to  satisfy  the  Men  and  Judgment  as  required 
by  section  1180,  Rem.  Code.  The  require- 
ment we  have  first  mentioned  does  not  seem 
to  be  covered  any  longw  1^  statute,  but 
though  the  statute  fails  to  so  prescribe  we 
think  it  is  a  matter  of  substantlTe  law  on  the 
subject  of  mediaslcB*  liens.  Numerous  au- 
ttiorities  are  cited  In  the  note  to  Wlrslng  t. 
Pomsylvanla  Hotd  &  Sanitarium  Co.,  26  U 
B.  A.  (N.  S.)  SSL 

[4]  By  section  1147(  Bern.  Gode^  it  is  pro- 
vided that  this  law  ahaU  be  Uberally  con- 
strued with  a  view  to  ^ect  its  object  The 
proof  lacking  was  of  a  formal  diaracter,  and 
the  objection  did  not  arise  until  the  case  was 
closed.  The  motion  made  by  appellant  to  re- 
open the  case  was  prior  to  entry  of  the  Judg- 
ment and,  It  being  a  trial  before  the  Judge, 
we  see  no  good  reason  why  it  should  not  have 
been  granted,  and  conclude  that  the  trial 
court  should  have  permitted  plaintiff  to 
supply  this  proof. 

The  Judgment  will  be  reversed  on  plain- 
tiff's appeal,  with  directions  to  the  trial  court 
to  reopat  the  case  and  permit  the  introduo- 


tlon  of  the  proof  Indicated,  and  to  enter  such 
decree  of  foreclosure  as  the  proof  warrants 
for  the  entire  amount  of  the  claim,  together 
with  a  reasonable  sum  as  attorney's  fees. 

PARJCER,  C.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ..  concur. 


<UD  Wash.  891) 

COLQUHON  at  ax.  v.  CITY  OF  HOQUIAM. 
(No.  17200.) 

(Sapreme  Oonrt  of  WasbiDgton.    Juie  12L 
1922.) 

1.  Maalolpa)  eorporatloBS  •s>ai8<ll)— Vari- 
ance betweea  aotlos  af  Isjaiy  aad  praaf 
held  Innaterlal, 

The  vaariance  between  a  notice  of  hijory 
which  stated  that  plaintiff's  foot  was  caught 
under  the  end  of  a  loose  and  raised  board  on 
the  sidewalk,  caosing  her  to  fall,  and  proof 
that  she  stubbed  her  toe  on  the  board  because 
the  board  on  which  sbs  bad  Just  stepped  tilted 
down,  lowering  it  below  the  board  ahead,  did 
not  mislead  the  dty  and  was  saffident  com- 
pliance with  Rem.  Code  1916,  |  7998.  reqnl^ic 
the  notice  accurately  to  lociAt  and  descrilM 
the  defect 

2.  Municipal  oorporatlont  «s»82l(23)  —  Evl- 
deaoe  baM  set  to  show  eontribatory  aegll- 
f enoa  aa  ■attsr  tf  law  la  aslai  aasafa  side- 
walk. 

Evidence  that  loose  planks  had  been  laid 
where  a  sidewalk  h^d  been  taken  np  with  in- 
tention to  lar  a  concrete  walk,  and  that  a 
pedestrian,  who  was  familiar  with  the  situa- 
tion, went  along  the  walk  using  no  more  cau- 
tion than  she  would  have  upon  an  ordinary 
walk,  aa  a  result  of  which  she  struck  her  foot 
against  the  end  of  a  board  and  fell,  AeM 
not  to  show  she  waa  uegUgent  as  a  matter  of 
law. 

3.  Msnlolpal  oorparatlens  «=382l(26)— Ckooa- 
Ing  unsafe  sidewalk  aot  aegllgenoe  as  a  mat- 
ter of  law. 

It  is  not  negligence  as  a  matter  of  law  for 
a  pedestrian  >to  use  a  dangerous  sidewalk,  even 
though  t^ere  may  be  a  Safer  way,  where  he 
uses  the  degree  of  caatlon  that  would  be  ex- 
ercised by  reasonably  prudent  men  In  traveling 
the'  dangerooB  way. 

4.  Mnaidpal  oorporatlons  ^7B8(2)— Ctty 
grantina  permit  for  reooBStmotloa  ef  sld*- 
walk  mast  see  It  Is  properly  doaa. 

A  dty  wtaidi  grants  a  property  owner  a 
permit  to  reconstmct  the  sidewalk  in  front 
of  his  premises  is  charged  with  the  duty  of 
seeing  the  work  is  properly  done,  and  ha* 
notice  of  a  defective  condition  of  the  walk  re- 
sulting from  the  ondertaldng  of  the  work. 

5.  Mnnldpal  eorporaflons  ^>79l(2)— Jury 
oan  find  dty  hsd  notloe  of  defeot  whidi  had 
existed  for  several  months. 

Where  there  was  testimony  that  ttie  de- 
fective condition  of  the  sidewalk  had  existed 
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■cTeral  monthB  prior  to  the  plalntiirg  Injur;, 
which  the  jury  had  a  right  to  believe,  the  cit; 
was  charged  with  notice  of  the  actual  condi- 
tion if,  ID  the  exercise  of  reMonable  care,  it 
knew  or  should  have  knovn  of  euch  condition. 

6.  Manlolpal  corporations  ®=>82l  (16)— Wheth- 
•r  city  was  negligent  la  act  repairing  slte- 
walfc  held  for  Jury. 

In  action  for  (ojuries  to  pedestrian  caused 
by  defective  sidewalk  In  a  thickly  settled  resi- 
dence portion  of  the  city,  the  question  whether 
the  city  should  have  known  of  the  danger, 
whiidi  had  ezlated  for  several  moDtbs  in  the 
•xerdM  of  reaaooable  care,  and  ahould  have 
r^aired  the  defect,  though  It  was  canned  by 
010  owner  ot  the  property,  are  qnestione  for 
the  jury. 

7.  Damage*  «=>I32(6)— Sixteen  thonaand  dol- 
lar* for  broken  knee  resulting  In  bone  ean- 
oer  held  not  exoesslve. 

Where  plaintiff**  evidence,  though  contra- 
dieted,  ahowed  that  from  plaintiff's  Injury,  a 
broken  knee,  cancer  of  the  knee  bone  bad 
developed.  In  the  treatment  of  which  ber  hus- 
band had  expended  $2,500,  and  which  wa* 
threatening  to  spread  and  result  in  plaintiff** 
Mrly  death,  a  verdict  awarding  $16^000  dam- 
•gea  held  not  excesidre. 

Department  2. 

Appeal  from  i>{uperIor  Court,  Urays  Barbor 
Oonnty;  Bea  Sbeeks,  Judge. 

Actlm  by  Jobn  Colqubon  and  wife  agalnet 
Oie  01t7  of  Hoqulam.  Judgment  for  plaln- 
tUb,  and  defendant  appeals.  Affirmed. 

James  O.  H.  Oallaban,  of  Hoqolam.  and 
SL  B.  Boner,  of  Aberdeen,  foe  appellant 

W.  H.  Abel,  of  Moutesano,  and  John  D. 
■hrbart,  of  Hoqulam,  for  respondents. 

MACKINTOSH,  J.  A  discnsslon  of  tb« 
Tarloua  asslgnmenta  of  error  will  Introdnce 
sultlcient  of  the  facta  of  this  case  to  render 
unnecessary  a  detailed  statement  thereof. 
The  respondent  wife  was  Injured  upon  a  side- 
walk in  the  dty  of  Hoqniam  and  brought  this 
action  for  the  damages  she  sustained.  The 
Jury  awarded  her  verdict,  upon  which  Judg- 
ment was  entered,  and  from  which  the  dty 
baa  appealed. 

[1]  1.  The  claim  filed  by  the  respondent 
with  the  city  in  describing  ttie  condition  of 
the  sidewalk,  whicn  is  allied  to  have  caused 
tke  lBjU7t  used  this  language: 

*^niat  said  boards  were  loose,  and  there 
were  no  sills,  and  the  boards  were  not  nailed 
or  attached  to  any  rills;  that  said  defective 
condition  had  ezlated  since  said  sidewalks  were 
eonstraeted,  a  period  of  lAore  than  seven 
months,  and  said  conditions  were  well  known 
to  the  dty  of  Hoquiam,  its  officers  and  agenta, 
ever  sijuie  the  sidewalk  was  constructed;  that 
on  aftoount  of  said  condition,  while  traveling 
along  said  sidewalh  at  said  time,  the  said 
Pearl  GolQuhon**  right  foot  was  caught  under 
the  end  of  one  of  aaid  loose  and  raised  boards, 
causing  her  to  faB  and  be  thrown  violently^ 


her  right  knee  striking  the  edge  of  one  of  the 
boards,  badly  bniising  and  tearing  tbe  muscle* 
and  the  flesh  of  aald  knee  and  breaking  the 
bone  or  bones  at  said  knee.** 

The  complaint  uses  the  same  language  In 
describing  tbe  defect  In  the  sidewalk.  The 
testimony  as  to  the  occurrence  was  that-— 

"There  was  a  hole  underneath  the  boards, 
and  it  took  It  down  about  four  inches.  *  *  • 
I  stubbed  my  toe  on  the  board  abead  and 
tripped  and  fell." 

It  Is  the  appellant's  flrst  assignment  of 
error  that  this  claim  did  not  comply  with 
section  7998,  Rem.  Code,  providing  that  "all 
*  *  *  claims  for  damages  must  accurate- 
ly locate  and  describe  the  defect  that  caused 
the  injury,  reasonably  describe  -  tbe  injury 
and  state  the  time  when  the  same  occurred," 
etc.,  and  that  tte  respondent  should  have 
been  nonsuited  for  tbe  reason  that  the  testi- 
mony was  at  variance  witti  tbe  situation  de> 
scribed  in  the  claim. 

We  see  no  variance.  The  claim  was  that 
the  respondrait's  foot  was  caught  in  the 
end  of  tbe  raised  board,  and  the  testimony 
went  to  the  same  effect,  that  sbe  stubbed 
her  toe  on  the  board  by  reason  of  the  fact 
that  the  board  upon  which  she  bad  Just 
stepped  tilted  down,  thus  lowering  It  below 
tbe  board  ahead.  There  is  nothing  in  the 
situation  that  misled  tbe  appellant,  and  there 
was  a  sutHdent  compliance  with  the  provi- 
sions of  the  statute.  Bell  v,  Spokane,  UO 
Wash.  609,  71  Pac.  81;  Ellis  t.  Seattle,  47 
Wash.  578,  92  Pac.  431 ;  Titus  Montesano, 
106  Wash.  608,  181  Pac.  43. 

[2l  2.  The  appellant  argues  for  a  nonsuit 
on  tbe  additional  ground  that  the  respond- 
ent's wife  was  guilty  of  contrlbntMy  negli- 
gence^ The  testimony  shows  tbat  tbe  ap- 
pellant had  granted  atratting  pnqiat7  owners 
permission  to  take  up  a  w:om-out  wooden 
sidewalk  and  to  replace  it  with  a  concrete 
one.  Tbe  old  sidewalk  was  removed,  and  dirt 
had  been  filled  in  to  make  a  foundation  for 
a  new  walk,  but  before  this  could  he  laid 
tbe  rainy  season  bad  set  in,  and  the  cement 
walk  could  not  be  laid.  On  tbe  surface  of 
the  fill,  in  order  to  provide  a  passageway  tbat 
would  be  free  from  mud,  planks  8  feet  long, 
8  indies  wide,  and  2  Indies  thick,  taken  from 
tbe  old  walk,  were  laid  end  to  end,  making 
the  walk  about  2  feet  wide.  Tbe  planks  were 
loose  and  nnnailed.  The  appellant  claima 
that  this  BituatioA  was  open  and  apparent 
and  that  the  duty  was  upon  one  making  use 
of  the  walk  to  exercise  a  greater  degree  of 
care  than  when  using  an  ordinary  slaewalk. 
Tbe  testimony,  It  Is  claimed,  shows  that  Mrs. 
Uoloquhon  used  no  greater  caution  than  she 
would  have  upon  an  ordinary  walk,  that  she 
was  using  it  in  tbe  daylight,  and  that  her 
conduct  was  such  that  it  would  not  have 
been  indulged  in  by  an  ordinary  person  un- 
der tiie  same  dtcnmstauces.  It  further  shows 
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tbat  she  was  familiar  with  the  condition  of 
the  walk,  aod  bad  used  It  on  prior  occa- 
sions. Refnence  la  made  to  the  rule  In  Shan- 
non T.  Tacoma,  41  Wash.  223,  83  Faa  180, 
that  a  pedestrian  cannot  make  use  of  a  way 
which  he  knows  to  be  dai^^ons,  or  use  the 
way  which  one,  exercising  the  degree  of  care 
commensurate  with  the  danger,  would  not 
haTe  used.  The  situation  being  such,  It  was 
a  qnestlon  for  the  Jury,  to  determine  whether, 
under  these  focts  and  condttlmis,  Mrs.  Ctdqu- 
hon  used  reasonable  care  for  her  safety. 
■Howe  T.  Ballard.  19  Wash.  1,  52  Pac.  321; 
Jordan  t.  SeatUe,  30  Wash.  208,  70  Vac.  743; 
McClammy  t.  Sp<Aane.  36  Wash.  339,  78 
i>ac.  012 ;  Cady  t.  SeatUe,  42  Wash.  402,  85 
Pac.  19;  Stock  t.  Tacoma,  S3  Wash.  226, 
101  Pac.  830.;  and  Lautenschlager  t.  Seattle, 
77  Wash.  12,  137  Pac.  323. 

[S]  3.  This,  In  effect,  disposes  of  another 
contoitlon  of  the  appellant  that  Mrs.  Gol- 
quhon  was  gulll^  of  contrtbutory  oegllgence, 
as  a  matter  of  law,  for  the  reason  that  she 
did  not  take  a  safbr  way,  to  wit  a  planked 
railroad  track,  situated  In  tiie  middle  of  the 
street,  whldi  the  testimony  shows  she  bad 
used  on  prior  occasions,  and  wfaldi  was  large- 
ly used  by  ttie  public  In  preference  to  the 
sidewalk.  The  case  of  Chase  r.  Seattle,  80 
Wash,  04,  141  Pac  180  Is  dted.  That  case, 
howev«',  was  one  where  there  was  an  ob- 
struction Into  which  the  driver  drove  bis 
wagon  In  the  portion  of  the  street  being  Im- 
proved, which  was  not  open  to  travel,  and  the 
situation  was  opoi  and  apparent  to  any  one 
passing  along  the  load,  wh^eas  the  other 
side  of  the  street  which  was  left  open  for 
travel  was  reasonably  safe.  It  was  held 
that  the  city  bad  performed  its  full  duty  in 
keeping  a  portion  of  the  street  in  safe  con- 
dition. It  has  not  been  held  that  a  person 
is  guilty,  as  a  matter  of  law,  of  contributory 
negligence  when,  he  uses  a  dangerous  way, 
even  though  there  may  be  a  safer  way,  where 
be  uses  the  degree  of  caution  that  would  be 
exercised  by  a  reasonably  prudent  man  in 
traveling  the  dangerous  way.  McQuillan  v. 
Seattle,  10  Wash.  464,  3a  Pac  1119,  45  Am. 
&t  Rep.  TOO;  Jordan  v.  Seattle,  supra; 
Sbanncm  v.  Tacoma,  supra;  Cady  v.  Seattle, 
supra;  Archibald  V.  Lincoln  County,  50  Wash. 
55,  96  Pac.  831;   Stock  r.  Tacoma,  supra. 

[4]  4.  It  Is  next  urged  tbat  there  was  no 
evidence  that  the  city  had  notice  of  the  de- 
fective condition  b^ore  the  accident  The 
evidence,  however,  shows'  tbat  permission 
bad  been  granted  by  the  city  to  abuttli^ 
property  owners  to  lay  the  walk,  and  it 
therefore  had  notice  tbat  the  work  was  to 
be  done,  and  was  charged  with  the  duty  x}f 
seeing  it  was  properly  done.  Noll  v.  Seattle, 
29  Wash.  28,  69  Pac  382 ;  McChunmy  v.  Spo- 
kane, supra ;  McKnight  v.  Seattle,  30  Wash. 
616,  81  Pac  998. 

[6]  Furthermore,  the  testimony  shows  the 
defective  condition  of  the  walk  bad  existed 
for  several  months  prior  to  the  injury,  and 


If  this  were  tme,  and  the  Jury  had  a  right  to  ' 
believe  it  was,  then  the  city  was  charged 
with  notice  of  the  actual  condition,  if  In  tbe 
^nrdse  of  reasonable  care  it  knew,  or  should 
have  known,  of  such  condition.  Sutton  v. 
Snohomish,  11  Wash.  24,  30  Pac.  2Td,  4S 
Am.  St  R^.  847;  Lourence  v.  Ellensburgh. 
13  Wash.  341,  43  Pac.  20,  52  Am.  St.  Rep. 
42;  McQuillan  v.  Seattle,  supra;  Elster  v. 
SeatUe,  18  Wash.  304.  61  Pac  394 ;  Deveutsh 
V.  Spokane,  21  Wash.  77,  67  Pac  340;  Cowie 
V.  Seattle,  22  Wash.  6S9.  62  Pac  121 ;  BeaU 
V.  SeatUe,  28  Wash.  503,  60  Pac  12,  61  L.  R. 
A.  583,  02  Am.  St  Rep.  802;  RandaU  t. 
Hoqulam.  30  Wash.  436.  70  Pac  1111 ;  Aus- 
tin V.  BeUlngham,  46  Wash.  460,  68  Pac  834; 
Rllllnga  r,  Snohomish,  51  Wash.  136.  08  Pac. 
107. 

[I]  S.  In  argning  for  a  directed  verdict, 
the  ajsiellant  claims  that,  in  any  event,  tbe 
defect  was  not  such  a  one  as  to  render  the 
city  liable  even  If  it  had  been  n^llgent,  for 
the  reason  that  the  dty  is  not  compelled  to 
keep  its  streets  in  such  condition  that  ac- 
ddrats  cannot  happen;  that  cities  are  not 
forced  to  see  that  their  sidewalks  are  so  per- 
fect that  no  one  can  stub  bis  toes  thereor. 
It  Is  true  this  sidewalk  was  In  a  thickly  Bee- 
tled residence  portion  of  the  city  where  there 
was  much  travel,  and  the  question  was  for 
tbe  Jury  as  to  whether  the  sidewalk  was  ac- 
tually unsafe  and  dangerous,  and  had  been 
In  sud)  condition  for  so  long  that  the  city,  fa 
the  exercise  of  reasonable  care,  either  ac* 
tually  knew,  or  should  have  known,  of  the 
danger.  As  was  said  in  the  case  of  McELniglit 
V.  Seattle,  supra: 

"If  this  sidewalk  rendered  the  street  un- 
safe, it  was  the  duty  of  tbe  dty  to  remove  It 
or  repair  it,  and  Its  duty  in  Uiis  regard  is  not 
affected  by  tbe  fact  that  it  may  not  have  con- 
structed tbe  walk." 

And  as  we  said  In  Taft  t.  King  County, 
86  Wash.  401,  148  Pac.  S80: 

The  fSct  that  the  roadway  may  have  been 
constnicted  by  a  private  individual  does  not 
necessarily  sbsolve  tbe  county  from  any  dnty 
to  keep  ft  In  reasonable  repair." 

These  were  questions  of  fact  for  the  Jury, 
and  the  court  is  not  allowed  to  usurp  tbe 
Jury's  function  In  that  respect 

[7]  6.  Upon  motion  for  a  new  trial  there 
was  raised  the  most  perplexing  question  in 
this  case,  being  whether  the  verdict  was 
excessive,  amounting  as  It  did  to  $16,000. 
Tbe  testimony  showed  that  Mrs.  Colquhon 
was  a  young  woman,  in  good  health,  and  tbat 
she  suCtered  a  fracture  of  tbe  knee,  and 
tbat  her  husband,  at  tbe  time  of  the  trial, 
had  already  assumed  liability  in  the  snm 
of  $2,500  for  surgical  and  medical  atten- 
dance. The  testimony  is  that  tbe  doctors 
discovered  that  she  was  suffering  from  bone 
cancer,  which  the  Jury  had  a  right  to  believe 
from  the  testimony  was  the  result  of  this  in- 
Juryt   OperaUons  have  been  performed  Cor 
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the  remoTlng  of  portions  ot  the  bone,  and 
she  Is  stUl  undergoing  radium  treatment, 
looking  to  a  cure.  There  was  testimony  of 
reputable  doctors  to  the  effect  that  bone  can- 
cer such  as  this  is  not  only  apt  to,  bat  Is 
very  liable  to,  spread  to  other  portions  of 
the  body,  and  that  in  such  event  death  la 
practically  certain  to  result,  and  there  was 
pome  testimony  that  already  the  malignancy 
Is  spreading.  Doctors  appointed  by  the  court 
and  testifying  for  the  appellant  disputed 
these  findings,  but  a  question  was  presented 
for  the  Jury  to  determine  as  to  what  the 
true  altoatlon  was,  and  they  must  have  found 
that  It  was  very  serious,  with  a  reasonably 
•ure  prospect  of  fatal  event  If  this  Is  so. 
we  cannot  say  that  ¥16,000  is  an  excessive 
compeaisatlon  for  the  pain  and  suffering  the 
woman  has  already  endured  and  which  she 
Is  reasonably  certain  to  endure  In  the  fa- 
tare.  There  is  no  standard  measure  into 
which  we  can  pour  the  volume  of  her  In- 
Jury  and  say.  In  dollars  and  cents,  that  this 
much  she  has  and  will  sufter  and  no  more. 
After  a  thorough  consideration  of  the  ques- 
tl<«  raised  by  this  assignment,  and  several 
perusals  of  the  statement  of  facts  concern- 
ing It,  we  do  not  see  our  way  clear  to  inter- 
fere with  the  amount  of  the  award. 
The  iodgment  la  affirmed. 

PAREEB,  a  J.,  and  MAIN,  HULCUMU, 
and  HUV£Z,  JJ^  concur. 
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JAHN  et  al.  V.  CITY  OF  SEATTLE. 
(No.  17248.) 

(Supreme  Court  of  Washington.  June  18, 
1922.) 

1.  Master  aad  servant  <s=>69— Munlolpal  ohar- 
tor  and  onllaanoeft  prosorfblng  ainiinuin  wag- 
es valid. 

The  diarter  provision  of  Seattle,  that  con- 
tractors for  improvement  work  for  the  dty 
shall  pay  employes  thereon,  not  less  than  the 
current  rate  of  wages  paid  by  the  city  for  work 
of  like  character,  and  in  no  event  less  than  a 
certsln  amount,  and  shall  give  preference  to 
dtizens  who  are  heads  of  famiUes,  and  ordi- 
nances to  enforce  sadi  provision,  are  valid, 
even  if  such  wages  be  unreasonably  the  city 
having  power  to  prescribe  conditions  on  which 
it  will  permit  public  work  to  be  dooe  for  it. 

2.  Mssiolpal  corporations  «=»59l— Ordiaanoe 
preeorlblnfl  minimum  wage  on  publio  Im- 
prsvenonts  aot  delegation  of  legislative  au- 
thority. 

Ordinances  of  Seattle  providing  that  con- 
tractors for  city  unprovemciit  work  shall  pay 
employees  thereon  not  less  than  the  current 
rate  of  wages  paid  by  the  dty  for  work  of  like 
diazaeter  (hi  no  event  less  than  a  certain 
amount  nor  greater  than  another  amount)  are 
not  Invalid  as  a  delegation  to  heads  of  dty  de- 


partments of  the  dty's  legislative  ^wer  to 
flz  the  rate  of  wages;  eapedally  as  the  council 
appropriates  mon^  to  pay  laborers,  and  need 
not  follow  the  recommendations  of  the  depart- 
ment heads. 

Parker,  O.  J.,  ditaenling. 

D^iartment  2. 

Ainwal  from  8np«rt<»  Court,  King  Conn- 
ty  ;  A.  W.  Frater,  Judge. 

Suit  by  N.  F.  Jahn  and  others  against  the 
City  of  Seattle  for  injtmctlon.  Donurrer 
to  complaint  sustained,  and  plalntUh  appeal. 
Affirmed. 

Flick  ft  Paul  and  Baymond  O.  Wrls^t; 
all  of  Seattle,  for  appellanta. 

Walter  F.  Meier,  Oeo.  A.  Meagher,  and 
Chaiiee  T.  Donwortb,  all  of  Seattle,  for  re- 
spooduit 

BtACEINTOSH,  J.  Appdiants  are  con- 
tractors engaged  in  the  performance  of  con- 
tracts for  the  dty  of  Seattle  on  local  im- 
provement work,  and  they  all^  In  their 
complaint  against  the  city  that  they  esti- 
mated their  costs  on  the  basis  of  $8.60  per 
day  for  common  labor  to  be  employed  by 
them,  and  that  at  the  time  of  the  execution 
of  the  contracts  there  was  in  effect  a  charter 
provision  of  the  dty  of  Seatfle,  section  2  of 
which  reads  as  follows: 

"ifinimitm  Wage  to  ie  Paid  on  Local  or  Oth- 
er Improvement  TTorft.— Every  contractor  and 
Bubcontractor  performing  any  local  or  other 
improvement  work  for  the  dty  of  Seattle  shall 
pay  or  cause  to  be  paid  to  his  employees  on 
such  work  or  under  sndi  contract  not  less  than 
the  current  rate  of  wages  paid  by  the  dty  of 
Seattle  for  work  of  like  diaracter,  and  in  any 
event  not  less  than  two  and  seventy-five  hun- 
dredths dollars  ($2.75)  per  day.  Such  con- 
tractor and  subcontractor  shaU,  on  such  work 
or  under  such  contract,  give  preference  to  dtl- 
zens  of  the  United  States  who  are  heads  of 
families.  This  article  shall  be  enforced  by  the 
dty  council  by  ordinance.  In  case  any  provi- 
sion of  this  section  shall  be  held  illegal  and 
void  the  same  abail  not  affect  any  other  pro- 
vision of  this  section." 

At  the  same  'time  there  existed  an  ordi- 
nance (No.  3S41S)  In  the  following  words: 

"An  Ordinance  Belating  to  Contractors  and 
Subcontractors  Performing  Work  for  the 
City  of  Seattle,  to  Employees  Thereof,  and 
to  the  Wages  Paid  Such  Employees,  Pro- 
vidlag  Penalties  for  the  Violation  of  This 
Ordinance,  and  Repealing  all  Or^aneea  or 
Parts  There<rf  in  Conflict  Therewith. 
"Be  it  ordained  hj  the  dty  of  Seattle  as  fol- 
lows: 

"Section  1.  Every,  contractor  or  subcontrac- 
tor performing  any  local  or  other  improvement 
work  for  the  dty  of  Seattle,  shall  pay  or  cause 
to  be  paid  to  his  empl(vees  on  sudi  work  or 
under  sudi  eontrsct  not  less  than  the  current 
or  prevailing  wage  paid  by  the  d^  of  Seattle 
for  work  of  like  diaracter. 
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"Sec  2.  Sach  contractor  or  subcontractor 
«hall  tm  sncb  work  or  nnaer  sach  contract  i^to 
preference  to  dtisena  of  the  United  States  who 
are  heads  of  families, 

"Sec.  3.  Any  contractor  or  aabeontractor 
who  shall  violate  any  of  the  prOTisions  of  this 
ordinance  shaH  be  deemed  guilty  of  a  misde- 
meanor and  on  conviction  thereof  shall  be 
fined  in  any  sum  not  exceeding  one  hundred 
(100)  dollara,  or  imprisoned  in  the  city  jail  for 
a  term  not  exceeding  thirty  (SO)  days,  or 
be  both  fined  and  imprisoned. 

'*See:  4.  An  ordinances  or  parts  thereof  in 
so  far  as  the  same  may  he  In  conflict  herewith, 
are  repealed.** 

The  city  of  Seattle  bad  no  ordinances  fix- 
ing the  wages  of  laborers  employed  by  it, 
other  tban  Ordinances  Nos.  41689  and  42219, 
which  were.gemral  salary  ordinances  of  the 
various  departments  of  the  dty,  and  frhidk, 
BO  tax  as  we  are  here  concerned,  provided 
that,  for  common  labor  emiAoyed  In  t&e  dif* 
ferent  departments,  the  beads  of  those  de- 
partments should  fix  tbe  amount  of  the 
wages,  prorided  tbey  did  not  enseed  94.70 
per  day  f<v  employees  just  entering  tbe 
city's  service  and  IS.2G  for  those  wbo  bad 
been  in  such  service  90  days  or  more. 

TbB  cnnplalnt  alleges  that  tbe  charter  pro- 
vision and  Ordinances  Nos.  88415,  41689,  and 
•^219  are  unconstitutional  and  void,  and  fnr- 
ttier  alleges  that,  during  tbe  year  1921.  cer- 
tain d^artments  of  tbe  city  of  Seattle  paid 
$4.7S  per  day  for  common  labor,  and,  by 
reason  of  tbe  fact  tbat  the  plalntttCs  bad 
beoi  payliu;  less  tban  that  amount,  they 
were  being  arrested  by  tbe  defendant  and 
that  the  deCendant  was  tbreatenbig  to  make 
further  arrests,  whlcb.  If  -done,  would  irre- 
parably Injure  Ibe  plalntUFs;  .further,  tbat 
$4.75  Is  an  unreasonable  and  unwarranted 
amount  to  be  paid;  and  an  injunction  was 
sought  against  the  city  to  prevent  Its  prose- 
cuting any  criminal  action  against  tbe  plain- 
tlfls  for  fiiilure  to  pay  the  rate  ct  $4.75  per 
day.  To  this  complaint  a  demurrer  was  in- 
terposed, whiiib  was  sustained,  wbweupon 
the  plaiutUfs  appealed. 

[1]  The  briefs  in  tbls  case  have  tak^  a 
wide  range,  but  the  fact  is  that  the  Issue 
presented  by  the  demurrer  to  the  complaint 
Is  a  very  narrow  one,  and  one  which  had  al- 
ready been  determined  by  the  decisions  of 
this  court.  The  question  of  tbe  constitution- 
ality of  state  statutes  and  city  charter  and 
ordinance  provisions  In  regard  to  hdurs  of 
labor,  employment  of  aliens,  and  minimum 
waKes  upon  mnnldpal  work  has  been  passed 
uimn  many  times,  and  the  rule  has  been  es- 
tabllafaed  tbat  sach  provisions  are  constltn- 
tlonal,  for  the  reason,  as  stated  by  the  Su- 
preme Court  of  the  United  States  In  the  case 
of  Atkin  V.  Kansas,  191  C.  S.  207,  24  Sup. 
Ct  m  48     Ed.  148,  tbat: 

"It  beloDga  to  the  state,  as  the  guardian  and 
trustee  for  its  people,  and  havlnj;  control  of 
Its  affairs,  to  prescribe  the  conditions  upon 


which  it  will  permit  public  work  to  be  done  oa 
its  belialf,  or  on  behalf  of  its  unnicipalitieB. 
No  court  has  autiiority  to  review  its  action  ia 
that  respect  Regulations  on  this  subject  sug- 
gest only  conslderationa  of  public  p&lief.  And 
with  audi  considerations  the  courts  have  ae 
coneem." 

In  other  words,  the  state  and  the  variou 
municipalities  within  it  have  tbe  r^t  to 
say  that  public  work  shall  be  done  in  any 
manner,  at  any  price,  and  upon  any  terms 
whldi  they  see  fit  to  lay  down.  It  la  in  On 
power  of  the  state  land  of  its  sobsldlary 
municipalities  to  say  that  public  work  dull 
not  be  done,  or  tbat  it  may  be  done,  and  hi 
tbe  latter  case  It  can  prescribe  Qie  terms  and 
conditions  upon  whlcb  It  wHI  allow  it  to  be 
proceeded  with.  These  are  matters  whlcit 
the  people  have  tbe  right  to  determine  for 
themselves,  without  Interfferaice  by  the 
courts,  after  tbey  have  spoken  their  win,  as 
here,  by  the  adoption  of  a  charter  and  the 
passage  of  ordinances  by  their  legldatlTe 
reiMKSoitatlvea.  The  courts  no  more  win  at- 
tempt to  say  what  wages  must  be  paid  upon 
public  work,  what  hours  of  employment  shaH 
prevail,  or  the  class  of  people  wbo  shall  per- 
form that  work,  than  they  will  attempt  to 
Interfere  and  prescribe  the  material  to  go  In- 
to the  work,  the  manner  of  construction,  or 
other  engineering  details  of  a  public  im- 
provement This  we  bave  said  In  the  case  of 
Malette  v.  Spokane,  77  Wash.  205,  137  Pac. 
496,  61  L.  R.  A.  (N.  8.)  686,  Ann.  Caa.  1916D, 
225,  where  the  whole  subject  of  minlmbm 
wagee  upon  public  work  Is  exhaustively  con- 
sidered. On  the  same  principle  the  Snprone 
Court  at  the  United  States,  In  Helm  v.  Mc- 
Call.  239  U.  S.  176,  86  Sup.  Ct  78,  60  L.  Bl 
206,  Ann.  Cas.  1917B,  287,  and  Crane  v.  Peo- 
ple, 239  U.  S.  195,  36  Sup.  Ct  85,  60  L.  Bd. 
218,  later  upheld  provisions  relating  to  the 
nonemployment  of  aliens  upon  public  woA. 
It  is  unnecessary  to  dte  tbe  large  number  cf 
cases  from  federal  and  state  courts  whkh 
bave  sustained  this  principle  when  con8lde^ 
Ing  the  eight-hour  law,  minimum  wages,  and 
alien  employment  provisions  In  r^rd  to 
public  work. 

Counsel  for  appellantB  argue  tbat,  becann 
of  the  fact  tbat  it  is  alleged  in  thdr  onn- 
platttt  tbat  the  going  rate  of  wages  was  lea 
than  tbat  which  they  are  being  called  upon  to 
pay,  the  ordinances  are  Invalid,  for  thereasoi 
tbat  they  are  unreasonable.  This  eigumait 
Is  falladous,  because  the  validity  of  statotes 
and  ordinances  similar  to  tbe  one  here  uoder 
consideration  does  not  depend  upon  the  ex- 
ercise of  the  police  power.  The  police  power, 
of  course,  must  be  exercised  In  a  reasonable 
manner,  but  the  right  of  the  state  and  Ita 
municipalities  to  say  upon  what  condlUons  a 
public  work  shall  be  or  not  be  performed  If 
not  a  right  arising  from  the  exercise  of  tbe 
police  power,  and  therefore  the  questioii 
whether  the  ordinances  in  this  case  preserib* 
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a  reasonable  rate  of  compensation  does  not 
mter  Into  tbe  discussion  of  tbe  matter.  In 
the  case  of  Malette  t.  Spokane,  sapra,  re- 
ferring to  this  question  of  police  power,  we 
said: 

"While  cogent  reasras  mlsht  be  advanced  for 
snetaining  legislatioD  of  tbls  character  as  a 

proper  exercise  of  the  police  power  of  the 
state,  delegated  by  our  ConstitutioD  to  dties  of 
that  state,  we  find  it  unnecessary  to  place  the 
decisioQ  on  that  gronnd  or  to  dis<;u8s  that  ques* 
tion;  since  tbe  state  courts  to  which  we  have 
referred  and  the  Supreme  Court  of  the  United 
Statea  have  sustained  legislation  whiidi  cannot 
be  ffistinguished,  either  in  prindple  or  In  ef- 
fect, from  the  ordinance  here  in  question,  tipOD 
the  simple  ground  that  *it  beltmgs  to  tbe  state 
aa  the  guardian  and  trustee  for  its  people,  and 
having  control  of  its  affairs,  to  prescribe  the 
conditions  upon  which  it  will  permit  public 
work  to  be  done  on  its  behalf,  or  on  behalf  of 
its  munidpalitieB.' " 

The  cases  cited  by  the  respondent  wbidi 
have  held  unconstitutional  the  fixing  o< 
mlDimum  wages,  hours  of  work,  etc,  which 
are  applicable  to  private  contracts  because 
the  rates,  hoars,  etc.,  have  been  held  un- 
reasonable, have  no  applicability  hera  An 
entirely  different  question  arises  as  to  the 
fixing  of  hours,  wages,  etc,  which  shall  ob- 
tain in  contracts  entered  Into  for  the  per- 
formance of  other  than  work  of  a  municipal- 
ly and  the  question  before  us.  In  such  cases 
the  right  of  a  legislative  body  to  pass  such 
acts  depends  upon  tbe  exercise  of  the  police 
power,  and,  as  we  have  often  said,  tbe  at- 
tempt to  exercise  that  power  Is  always  sub- 
ject to  review  by  the  courts  to  determine 
whether  the  attempt  is  a  reasonable  one. 

[2]  Appellants  further  argue  that,  although 
tbe  provisions  that  the  public  contractor 
shall  pay  the  going  rate  of  wages  paid  by 
the  city  for  similar  work,  and  not  less  tban 
92.75  per  day.  are  I^al,  yet,  the  dty  council 
not  having  fixed  by  ordinances  the  wages 
which  are  to  be  paid  by  the  city  in  Its  sev- 
eral departments,  they  are  not  bound  to  pay 
$4.75  a  day,  for  the  reason  that  that  rate 
has  beCT  established  by  the  beads  of  some 
d^artmcsts  only,  and  that  this  was  an  11- 
1^1  attempt  to  delegate  to  those  depart- 
ment beads  the  power  to  fix  the  rates  of 
wages.  An  examinatloB  of  the  ordinances 
shows  that  the  minimum  wage  for  lal>or  such 
as  we  have  under  conrideratlon  has  been 
fixed  at  $2.75  per  day,  and  that  the  maximum 
to  be  paid  Is  $4.76  per  day  (with  f5i!5  for 
longer  eervtce),  and  that  the  heads  of  de- 
partments cannot  pay  less  than  the  one 
amount  nor  more  than  the  other.  The  pro- 
vision of  the  charter  is  that  the  contractor 
upon  public  work  shall  pay  the  same  wages 
as  tbe  departments  pay.  We  cannot  see  how 
it  can  be  said  to  be  a  del^atlon  of  the  legis- 
lative power  for  the  city  council  to  say  to 
the  heads  of  the  departments,  "You  pny  your 
laborers  an  amount  between  12.76  and  $4.75 


per  day,"  without  fixing  tbe  exact  amount 
between  those  flgures.  This  Is  nothing  more 
than  was  sustained  by  this  court  In  the  case 
of  Larsen  v.  Bice,  100  Wash.  642,  171  Pac 
1037,  and  Spokane  Hotel  Co.  v.  Younger,  IIS 
Wash.  35d,  194  Pac.  595,  In  which  latter  case 
we  held  that  tbe  Legislature  might  delegate 
to  the  industrial  welfare  commission  the 
power  to  determine  the  facts  upon  which  the 
minimum  wage  law  for  women  would  be- 
come ^ective,  and  might  specify  the  mini- 
mum wage  and  standard  conditions  for  such 
labor.  In  that  case  the  authorities  are  re- 
viewed and  a  quotation  is  made  from  the 
case  of  O.  O.  Miller  Telephone  Co.  v.  Min- 
imum Wage  Commission,  145  Minn.  262,  177 
N.  W.  841.  which  Is  that: 

"The  Minimnm  Wage  Commission  Is  an  ad- 
ministrative body.  It  does  not  determine 
hours  of  labor  or  prescribe  eonditloiis  of  em- 
ployment or  work  out  the  rights  of  employer 
or  employee  except  in  so  far  as  its  fixing  of 
a  minimum  wage  under  conditions  prescribed 
by  tbe  statute  has  such  effect  Legislative  pow- 
er Is  not  delegated  to  it  nor  judicial  power  con- 
ferred upon  it.  It  has  the  administrative  au- 
thority which  ia  conferred  by  tbe  statute.  In 
performing  tbe  duties  with  which  it  had  been 
charged,  it  must  be  permitted  to  proceed  in  a 
practical  way  so  as  to  accomplish  the  lawful 
results  Intended.  It  must  be  permitted  to  ex- 
ercise judgment  and  discretion  in  working  out 
the  details  of  administration  and  establish  some 
sort  of  administrative  regulations.  This  does 
not  mean  that  it  haa  either  delegated  legisla- 
tive or  judicial  power.  The  Legislature  deter- 
mines the  policy  of  the  statute.  The  review 
by  a  court  of  the  orders  of  the  Commission  is 
limited  to  such  as  are  made  without  jurisdic- 
tion, or  under  a  mistaken  interpretation  of  the 
law,  or  are  so  arbitrary  and  unreasonable  that 
they  deprive  a  party  of  guaranteed  property 
rights." 

To  the  same  effect  Is  our  recent  opinion 
in  VaU  T.  Seaborg,  207  Pac  16,  filed  on  Hay 
U. 

The  validity  of  these  ordinances,  however, 
is  not  entirely  dependttit  upon  this  reasoning, 
for  it  appears  that  the  heads  of  city  depart- 
ments have  no  funds  to  pay  laborers;  the 
city  council  appropriates  tbe  money  for  that 
purpose,  and  in  accordance  with  the  recom- 
mendationa  of  the  department  heads,  if  It 
follows  recommendations,  or  It  fixes  the 
appropriation  Itself,  and.  In  either  event.  It 
in  reality  fixes  the  wages  which  are  paid. 

Some  suggestion  is  made  In  the  briefs  that 
the  plaintiffs  were  unable  to  determine  what 
wages  were  being  paid  by  the  different  de- 
partmmts,  the  departments,  it  being  claimed, 
paying  different  wages  for  similar  woriL 
This  question,  however,  la  not  before  us,  for 
the  reason  that  no  such  allegation  is  found 
in  the  complaint,  and  It  is  therefore  not  in- 
cumbent upon  us  to  pass  upon  It. 

For  the  reason  that  the  fixing  of  the  min- 
imum wage  upon  public  work  is  constitu- 
tional, and  for  the  further' reason  that  power 


Digitized  by  Google 


9T0 


207  PACIFIC  EEPOBTBB 


<Was]i. 


to  fix  that  wage  by  the  dty  of  Seattle  has 
not  been  del^ated  by  the  dty  council,  but 
iB  being  exerdsed  by  it,  the  lower  court  was 
correct  Id  mistalnlng  the  demurrer  to  the 
complaint.  ' 
Judgment  affirmed. 

MAIN.  HOLCOMB,  and  BOVET,  con- 
cur. 

PABKBB,  a  dlssentii 


(£8)  Wuh.  Wn 
MEYER  V.  CAMPION  at  al.  (No.  18671.) 

(Supreme  CSoort  of  WashingttHi.  June  20; 

1922.) 

1.  Gifts  ^=>47(3)— Facta  heltf  to  show  lldu- 
ciary  reiatloasblp  bttweoa  deaor  aad  doaee, 
her  son>lii-law,  oaatlag  harriaa  oa  latter  tt 
show  validity. 

Where  a  widow,  who  had  suffered  a  para- 
lytic stroke,  and  was  partially  crippled,  and  who 
bad  only  two  children  liviD^,  both  daughters, 
had  tmsted  the  conduct  of  her  affairs  to  one 
son-in-law,  who  was  experienced  In  boaineas, 
and  at  whose  suggestion  the  business  bad  been 
Incorporated,  a  fiduciary  relationship  existed 
between  the  widow  and  the  son-in-law,  which 
Imposed  on  him  the  burden  of  proving  the  va- 
lidity of  a  gift  by  her  of  one-fourth  of  the 
stock  in  the  corporation,  since  the  relationship 
was  similar  to  that  between  a  mother  and  son, 
without  the  moUre  of  blood  relationship  to  sup- 
port a  presumption  In  favw  of  the  gift. 

2.  Gifts  «s>47(3)~FMaelary  relatloaship  tatf 
laok  of  ladependent  advleo  places  buriea  of 
proof  OB  donee. 

Even  if  the  lack  of  independent  advice  Is 
insufficient  to  render  void  a  gift  to  a  donee  who 
stood  in  a  fiduciary  relationship,  it  renders  It 
Voidable,  and  places  upon  tbe  donee  the  burden 
of  overcoming  the  presumption  of  invalidity  by 
dear  evidence  of  good  faith,  full  knowledge,  1 
and  indepmdent  conaent  and  action. 

3.  Gifts  ^»47(3)— Proparatloi  of  dooananto 
by  donee  oasis  sasplclon  on  transaction. 

.Where  a  gift  was  mode  to  a  donee  who 
stood  in  a  fiduciary  relationship  to  donor,  tbe 
fact  that  all  of  the  written  documents  relating 
to  the  transaction  were  prepared  by  the  donee 
and  were  not  even  signed  by  the  donor  casta 
suspidon  upon  the  transaction,  even  though ; 
the  donor's  right  hand  was  paralysed,  since  she 
could  at  least  have  made  her  mark. 

4.  Gifts  «=S938— Rolo  as  to  flduelary  relation- 
ship Is  strioter  with  roferenoo  to  gifts  than 

to  wins. 

The  rule  ss  to  the  validity  of  gifts  between 
parties  In  a  fidudary  relationship  Is  applied 
with  greater  strictness  to  gifts  inter  vivos,  by 
which  the  donor  parts  with  something  for  which 
she  still  had  a  use,  than  to  gifts  by  will,  whidi 
are  made  only  after  the  donor  has  no  further 
use  for  the  property. 


5.  Gifts  «S949(I)— EvMeneo  held  not  to  snt- 
tall  bnrtfoi  of  pmvlni  fnlrnass  of  gift  t9 
donoo  In  IMndaiy  rolattonshlp. 
Evidence  on  behalf  of  a  son-in-law  who 
stood  in  a  fidudary  relatimshlp  to  hia  mother- 
In-law.  and  who  had  received  from  bis  mother- 
in-law  a  gift  of  anbstandally  one-fourth  of  her 
property,  which  evidence  consisted  prlndp^y 
of  testimony  of  the  donee's  wife  and  of  writ- 
ten documenta  prepared  by  the  donee,  'held 
insuffident  to  sustain  the  burden  cast  on  him 
to  prove  the  faimeaa  of  the  transaction. 

Departmait  2. 

Appeal  from  Superior  Court,  King  County; 
MltcheU  QlUiam.  Judge. 

Action  by  Gretdi^  Banke  M^er,  as  ex- 
ecutrix of  the  will  of  Dora  D.  Kanke^  de- 
ceased, and  Individually,  against  John  T. 
Campion  and  others.  Judgment  for  defend- 
ants, and  plaintiff  ai^>eals.  Beversed,  with 
directions  to  enttt  Jndgmoit  against  defmd- 
ants. 

lij(m»  &  Orton,  Bogle,  Herritt  &  Bogle,  and 
Chadwtck,  Bftdllcken.  Ramsey  &  Bupp,  all  ot 
Seattle,  tat  appelant. 

McCIure  &  McGlnre  and  Peters  ft  PowaU, 
all  of  Seattle,  for  respondents. 

HOVET.  J.  Appeal  from  a  judgment  dish 
missing  an  action  seeking  tbe  surrender  of 
shares  of  stock  standing  in  the  names  of  the 
several  individual  parties  to  tbe  action. 

The  real  controversy  In  this  case  is  the 
actual  ownership  of  1,2S0  shares,  bdng  one* 
fourth  of  the  capital  stock  of  tbe  Banke  In- 
veetment  Company,  a  corporation  of  the  nom- 
inal capitalisation  of  $000,000,  and  the  ac- 
tual value  being  ai^roxlmately  the  same. 
These  shares  now  stand  in  the  name  of  the 
resi^ODdent  John  T,  Campion.  The  corpora- 
tion was  organized  in  the  year  1009  to  take 
over  the  holdings  of  Dora  D.  Ranke,  who 
was  the  mother  of  the  appellant.  G  retch  en 
I  Meyer,  and  the  respondent  Mamie  Gampitni, 
and  the  latter  is  the  wife  of  re^nd^it  John 
T.  Campion.  The  prindpal  property  ut  the 
corporation  is  a  business  comer  In  the  city 
of  Seattle,  which  was  owned  by  Dora  D. 
Banke  and  her  husband  at  the  tiase  of  the 
latter'B  death  in  the  year  1802,  and  which 
was  estinuited  by  the  real  estate  experts  at 
the  time  of  the  trial  to  be  worth  from  $320,- 
000  to  $400,000.  There  Is  also  a  residence 
property  estimated  to  be  worth  $35,000  to  $40,- 
000,  but  of  a  raital  value  which  will  produce 
a  net  income  on  a  conaldwably  smaller  val- 
uation. Tbe  balance  of  tbe  corporation's 
holdings  consists  chiefly  of  securities  valued 
at  something  over  $60,000. 

Dora  D.  Banke,  was  born  In  Germany,  but 
came  to  this  country  at  an  early  age,  and  at 
the  time  of  the  death  of  her  husband  they 
bad  four  children  living.  Two  of  these  were 
boys  who  died  subsequent  to  tbe  making  of 
the  win  hereafter  referred  to,  and  prior  to 
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the  death  of  th^  mother.  Mrs.  Ranfce  ap- 
pears to  have  been  a  clear-headed,  sensible 
business  woman,  rather  careful  with  her 
money,  and,  as  termed  by  one  of  her  daugh- 
ters, rather  frugal  In  the  spending  of  it  It 
Is  claimed  that  she  was  extraordinarily 
competent  In  business  affairs,  but  we  do  not 
find  in  the  record  any  evidence  of  any  special 
capacity.  She  was  careful  to  live  within  ber 
income,  but  about  the  only  business  she  bad 
to  do  was  to  receive  her  rents,  and  for  the 
collection  of  these  she  employed  the  Janitor 
of  the  building  up  to  the  year  1909,  when  the 
corporation  was  organized.  After  the  organ- 
isation of  the  corporation  respondent  Cam- 
pion took  charge  of  the  collection  of  rents, 
and  for  a  portion  of  the  time  Mrs.  Ranke 
kept  what  are  the  only  business  records  of 
the  corporation  in  a  small  book  in  which  she 
posted  five  or  six  entries  each  montb  of  rent 
received,  and  on  the  opposite  page  the  dis- 
bursements of  the  corporation.  These  were 
few  in  number,  as  a  rule,  c(Hni;fflBlng  a 
monthly  salary  paid  to  the  respondent  Cam- 
pion and  items  for  water  rent,  taxes,  and  In- 
en ranee.  In  addition  to  this  there  was  a 
check  book.  There  does  not  appear  to  be  any 
book  record  of  Mr&  Banke's  personal  trans- 
actions. 

Mrs.  lianke  enjoyed  the  friendship  of  sev- 
eral women,  several  of  them  b^ng  wives  of 
prominent  business  men  in  Seattle  and  sev- 
eral of  whom  were  witnMses  at  the  trial.  She 
was  very  fond  of  cardaf  and  frequently  had 
games  in  the  afternoon  or  evening,  in  which 
she  nsually  played  cards  for  small  stakes  and 
primarily  for  amusement,  for,  as  one  of  the 
witnesses  said,  she  always  stayed,  whether 
Ae  had  anytbing  or  not.  She  spent  several 
years  In  Burope  follovrlng  the  organization 
at  the  corporation,  and  upon  June  6,  1916, 
being  a  year  or  two  after  her  return  from 
her  last  trip,  she  suffered  what  is  termed  a 
paralytic  stroke,  from  which  she  was  uncon- 
scious for  a  short  time,  and  which  rendered 
her  more  or  lees  an  invalid  for  tbe  balance  of 
her  life.  The  ccmditlon  of  Mrs.  Banke  after 
this  time  la  a  subject  of  considerable  dispute 
in  the  testimony.  It  Is  agreed  that  her  right 
side  was  partially  imralyzed,  and  practically 
all  tbe  witnesses  testified  tbat  she  could  not 
walk  without  assistance,  and  tbat  she  be- 
came slow  in  her  speech.  She  had  the  serv- 
ices of  a  trained  nurse  for  several  months, 
and  was  never  without  a  companion  employ* 
ed  to  look  after  her.  As  soon  as  she  was  able 
to  get  around  she  resumed  her  card  games, 
using  a  rack  to  hold  the  cards  and  having 
one  of  her  friends  to  deal  them  for  Eer.  In 
addition  to  this  diversion  ber  companion 
read  to  her  such  items  from  the  daily  paper 
as  interested  her.  She  continued  to  direct 
ber  household  affairs,  but  outside  of  the  in- 
cident of  the  purchase  of  the  automobile 
hereafter  refored  to  she  does  not  appear  to 
have  attended  to  any  business  of  any  moment 
after  her  UlnesB,  unless  we  are  prepared  to 


accept  the  version  of  the  stock  distribution 
claimed  by  the  respondents  to  have  occurred 
in  January,  1917,  six  months  after  she  was 
stricken, 

Zn  the  year  1902  Mrs.  Banke  executed  a 
will  by  which  she  devised  and  bequeathed  all 
her  property  to  ber  four  children  then  living, 
in  equal  shares.  This  vAli  was  never 
changed,  and  was  duly  probated  upon  ber 
death,  and  appellant,  Gretcben  Meyer,  and 
respondent  Mamie  Campion  are  the  quali- 
fied executrlces  under  tbe  will.  The  testi- 
mony shows  without  dispute  that  Mrs.  Banke 
In  her  attitude  towards  her  two  daughters 
and  in  speaking  of  them  to  her  intimate 
friends  showed  an  absolute  impartiality. 
Whenever  she  made  one  a  gift  she  either 
made  the  same  gift  to  the  other  or  one  of! 
equal  value.  She  was  fond  of  fine  linen,  and 
whenever  she  made  a  purchase  of  an  article 
of  that  sort  she  usually  bought  two,  so  tbere 
would  be  one  for  each  girl.  She  frequently 
made  tbe  statement  that  her  daughters  would 
get  all  that  she  had,  and  tbere  Is  some  testi- 
mony to  the  effect  that  she  said  that  ber 
i3ons-ln-law  would  get  none  of  It. 

A  short  time  before  she  died  Mrs.  Banke 
expressed  a  desire  for  an  automobile  of  the 
closed  type,  and  over  the  opposition  ot  the  re- 
spondents purchased  such  a  car  at  an  expense 
of  about  $8,600,  less  some  credit  tliat  she  re- 
ceived for  her  old  car.  The  testimony  shows 
that  In  tbe  evrats  leading  up  to  the  purchase 
of  this  car  Mrs.  Banke  occupied  anything  but;, 
a  i>ositlon  of  untrammeled  independence  in 
the  management  of  her  affairs,  and  It  was 
only  after  she  had  been  encouraged  by  one 
of  her  women  friends  and  aided  by  the  co- 
operation of  her  two  grandchildren,  one  of 
whom  signed  her  name  to  the  contract  for 
the  car  after  the  respondent  Campion  had 
refused  to  do  so,  tbat  she  finally  secured  the 
automobile.  Mrs.  Banke  died  on  April  80, 
1919,  at  the  age  of  70  years. 

The  respondent  John  T.  Campion  at  the 
time  of  tbe  trial  was  S5  years  of  age,  and 
was  th«i  general  manager  and  treasurer  of 
the  Seattle  Brewing  &  Malting  Company,  and 
had  been  Its  treasurer  since  the  year  1900. 
He  is  a  man  of  forceful  and  dominant  char- 
acter. He  and  his  family,  consisting  of  his 
wife,  the  respondent  Mamie  Campion,  and 
their  son  Cyrus,  resided  continuously  In  the 
city  of  Seattle  during  the  time  material  to 
this  controTM-sy.  The  other  daughter,  the 
appellant  Gretchen  Meyer,  redded  with  her 
husband  away  from  tlte  dty  of  Seattle  dur- 
ing tbe  most  of  the  time,  exc^t  for  visits 
that  she  paid  to  her  mother.  It  is  alleged  in 
his  answer  and  admitted  by  appellant  that 
there  existed  between  Campion  and  Mrs. 
Ranke  great  love  and  affection,  and  that  she 
looked  upon  him  as  her  own  son.  Viewed 
fcom  the  record  this  seems  true  only  In  part. 
He  was  the  only  man  in  the  family  who  lived 
near  the  mother  and  held  the  i;>ositlon  of  the 
favored  son-in-law  from  whom  much  was 
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expected  In  the  way  of  service  without  any 
Idea  of  direct  remnneratlOD.  He  had,  bow- 
ever,  considerable  Incentive  to  promote  Mrs. 
Banke's  welfare ;  his  wife  was  a  prospective 
heir  to  one-half  of  the  estate ;  he  made  large 
loans  to  hlfl  fellow  officers  In  the  brewery 
and  the  control  of  ready  money  Is  not  wlth- 
oat  Its  advantage  to  a  business  man  evai 
though,  as  Is  admitted  in  this  case,  tb»e  was 
no  Improper  nse  of  the  same.  Bxcept  for 
the  time  that  Mrs.  Kanke  was  away  Mr. 
Campion  visited  her  practically  every  day, 
and  he  frequently  played  In  her  card  games. 
The  evidence  does  not  disclose  to  what  ex- 
tent he  counseled  her  In  a  business  way  pri- 
or to  the  year  1909  buf  It  Is  undisputed  that 
he  was  at  that  time  her  sole  business  and 
confidential  adviser,  although  uncompensated 
and  that  this  relation  continued  until  her 
death. 

It  is  the  contention  of  the  respondent  Cam- 
pion that  this  corporation  was  organized  at 
the  request  of  Mrs.  Banke  to  relieve  her  of 
the  care  of  the  business.  There  Is  testi- 
mony In  the  record,  however,  that  she  re- 
gretted the  organlzatlOD  of  the  corporation,, 
as  it  prevented  her  from  knowing  the  detalla 
of  the  business.  It  Is  undisputed,  however, 
that  after  the  organization  of  the  corporation 
Its  entire  management  and  control  was  In 
the  bands  of  the  respondent  John  T.  Cam- 
pion so  far  as  we  have  any  record  evidoice. 
It  Is  true  that  for  a  few  years  Mrs.  Banke 
kept  Items  In  the  book  we  have  ref^ed  to, 
but  the  actual  business  matters  were  all  ban- 
died by  Campion  and  the  cecaritlefl  both  of 
the  corporation  and  those  beld  by  Mrs.  Banke 
personally  were  nndor  Ma  perscmal  control, 
and  so  completely  was  tbls  tbe  case  that  at 
tbe  time  of  tbe  trial  among  these  aecurltlea 
was  a  9S,000  bond  belonging  to  tbe  son  of  re* 
spondent,  and  which  he  had  never  taken  the 
trouble  to  segregate  frcHn  the  other  securities, 
but  all  were  In  a  safe  dqxtdt  box  cmtroUed 
by  him. 

The  orls^nal  issne  of  stock  in  thla  corpora- 
tion was  a  certificate  of  4,998  shares  to  Dora 
D.  Banke,  a  certificate  for  1  share  to  respond- 
ent John  T.  Campion  and  another  certificate 
for  1  share  to  respondent  Mamie  Campion. 
Although  there  Is  something  said  in  the  tes- 
timony about  these  2  latter  shares  being  paid 
for,  no  proof  of  payment  was  otfered,  and  we 
think  It  sufficiently  appears  that  these  were 
merely  qualifying  shares  belonging  in  fact 
to  Mrs.  Ranke,  but  Issued  to  tbe  sharehold- 
ers named,  so  they  could  act  as  the  other  two 
trustees  of  the  corporation;  Mrs.  Banke  be- 
ing the  first  trustee.  The  corporation  was 
organized  in  February,  1909.  On  the  Ist 
day  of  July  a  check  was  Issued  for  $500  in 
fovor  of  the  respondent  John  T.  Campion, 
which  Is  entered  on  the  account  book  as  his 
June  Mlary,  and  a  like  check  was  issued  each 
month  thereafter  until  January  1, 1915,  when 
the  amount  was  cut  to  $250.  and  the  latter 
custom  was  followed  up  to  the  time  of  Mra 


Ranke's  death.  Bach  of  these  checks  was  Im- 
mediately upon  being  issued  either  deposit- 
ed to  the  personal  credit  of  Dora  D.  Ranke, 
or  Mr.  Campion  deposited  to  her  credit  his 
own  check  for  the  same  amount  Respond- 
ent CampiMi  alleged  In  his  answer  that  this 
was  issued  to  him  as  a  salary  for  his  serv- 
ices performed  for  the  corporation,  but  that 
he  made  a  present  of  this  salary  to  Mrs. 
Ranke,  as  well  as  the  two  dividends  of  $1,250 
each  hereafter  referred  to,  checks  for  which 
were  originally  drawn  In  his  favor.  The 
total  of  these  sums  aggregate  about  $46,000. 
tJpon  tbe  trial  he  testified  that  he  did  not 
want  to  profit  out  of  Mr&  Banke's  affairs 
and  never  had. 

The  fact  is  not  disputed  that  the  entlra 
net  Income  of  the  business  of  this  corpora- 
tion was  received  by  Mrs.  Banke  In  fhe  first 
instance,  if  we  except  the  s<H»lled  dividend 
payments  at  the  close  of  the  years  1917  and 
1918.  According  to  Ctfl&plon,  shortly  prior 
to  Christmas  of  each  of  those  years  a  divi- 
dend of  1  per  cent  was  declared.  Tbe  on- 
disputed  facta  are  that  a  check  for  $1,250 
was  Issued  directly  to  Dora  D.  Ranke,  anoth- 
er for  $1,260  to  John  T.  Campion,  which  was 
immediately  paid  over  to  Mrs.  Banke,  an- 
other one  for  $1,250  to  respondoit  Mamie 
Campion,  and  the  fourUi,  for  $1,250.  was  for 
the  year  1917  Issued  to  buy  exchange  In  fa- 
vor of  appellant,  Gretdien  Meyer.  This  draft 
was  forwarded  alon^  with  Christmas  pres- 
ents, and  around  the  envelope  containing  the 
draft  was  a  piece  of  tissue  paper  upon  which 
was  placed  in  the  handwriting  of  Mrs.  Cam- 
pion, "Not  to  be  -ooened  until  Christmas.*' 
Just  prior  to  Christmas,  1918,  a  chedt  for  a. 
similar  amount  was  sent  to  Mrs.  M^er  along 
with  her  Cbrlstmaa  resents,  and  otho-  snms 
were  disbursed  in  the  same  manner  as  la 
1017.  ISiere  was  no  communication  with 
tha  dieck  aent  to  Mrs.  Ueja  indicatlns 
that  It  had  anything  to  do  with  sincdt  or 
dividends. 

We  have  outlined  so  mudi  of  Uie  testlmonsr 
as  we  dean  essential  for  the  conslderatlou  of 
the  transaction  whidi  inv<AvM  the  sabject  ot 
this  Utlgatton. 

According  to  Oio-  respradenta  oa  Jannary 
24, 1917,  there  was  a  meeting  at  the  home  ot 
Mrs.  Banke;  there  being  present  mly  Mrs. 
Ranke  and  the  two  respondents.  At  tills 
meeting  the  certificate  for  4,998  shares  there- 
tofore Issued  to  Mrs.  Banke  was  canceled, 
and  four  new  certificates  were  Issued,  ono 
for  1,250  shares  In  tavor  of  Dora  D.  Banke, 
one  tor  1,250  sharea  in  favn  at  <}retche& 
Meyer,  one  for  1,249  shares  in  favor  of  John 
T.  Campion,  and  one  for  1,2^  sbftr«  fai  fft- 
vor  of  Mamie  Campion.  According  to  the 
respondents,  this  was  done  at  the  earnest  re* 
quest  and  solicitation  of  Mrs.  Ranker 

The  case  of  respondoit  Jutai  T.  Campion 
rests  upon  tbe  testimony  of  his  wlfe^  the  re- 
spondent Mamie  Oampton.    In  ha  iiiect 
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eraminatioD  In  apeakfaig  of  ber  mother  she 

lestffled: 

"She  Mid  aba  wanted '  hfan  to  hare  those 

sharps  nnd  be  sort  of  a  balance  wheel." 

This  ^rltnesa  subsegoently'  teatlfled  that  In 
a  later  conversation  with  her  mother  the  lat- 
ter said  she  was  glad  Bhe  bad  given  the  stock 
to  Hr.  Cami^oD;  that  he  would  sort  ot  prove 
a  balance  wheel,  because  he  could  attend  to 
boainess,  and  she  and  her  slater  were  rather 
Ignorant  of  bastness  affairs.  She  thought 
Mr.  Champion  was  capable  of  taking  care  of 
her  affairs. 

These  new  stock  certificates  were  actually 
written  by  John  T.  Campicm,  and  signed  by 
him  as  vice  president  and  by  his  wife  as 
secretary.  The  surrendered  certlfi^te  for 
4,998  shares  had  been  at  all  times  In  the  pos- 
session of  John  T.  Campion,  as  well  aa  were 
all  other  stock  certlflcatee  ever  issued  in  this 
corporation,  excepting  the  one  in  favor  of 
Oretchen  Meyer.  This  last-mentioned  cer- 
tificate was  first  shown  to  Mrs.  Meyer  at  the 
office  of  respondent  Campion  at  the  time 
when  she  was  visiting  her  mother  In  the  sum- 
mer of  1917,  at  which  time  Campion  Instruct- 
ed her  to  sign  her  name  upon  the  back  at  a 
place  which  he  had  marked  with  a  cross,  and 
he  immediately  took  the  certificate  and  kept 
It  until  It  was  tendered  to  her  after  her 
mother's  funeral,  along  with  some  bonds ' 
which  were  all  returned  to  respondent  Cam- 
pion for  safe-keeping,  and  these  were  all  sur- 1 
rwidered  to  the  attorneys  shortly  before  the 
trial.  According  to  Mrs.'  Meyer,  Campion 
stated  to  ber  at  the  1917  Interview  that  tha 
stock  had  been  divided  into  four  parts  on  ao-  [ 
count  of  excessive  Income  taxes.  The  sur- 
rendered certificate  for  4.998  shares  was  can- ' 
celed  In  the  handwriting  of  the  respondent 
John  T.  Campion,  and  bears  no  indorsement 
excepting  the  name  of  Mamte  Campion, 
which  was  placed  upon  the  certttcate  by  mis-  i 
take.  I 

Following  the  death  of  her  mother,  ai^et- 
iant  and  her  husband  caine  from  Chicago  to 
Seattle)  and  according  to  her  testimony  dis- 
covered for  the  first  time  that  respondent ' 
John  T.  Campion  was  claiming  some  Interest : 
in  these  shares  other  than  that  of  a  mere 
trustee.   According  to  the  testimony  of  Fred 
Meyer,  the  husband  of  appellant,  respondent 
Campion  at  this  time  first  stated  that  these  ; 
1,250  shares  were  in  his  name,  and  for  ob- ! 
vious  reasons  could  not  be  immediately  trans- ! 
ferred,  bat  that  after  about  60  days  he  would  [ 
transfer  them  through  the  medium  of  the ' 
two  grandchildren,  Cyrus,  son  of  the  respond- ' 
ents,  and  Dorothea,  the  daughter  of  the  ai^l- 1 
lant.    later  on,  according  to  the  testimony  ! 
of  appellant  and  her  husband,  respondent ' 
Campion  modified  his  position  by  saying  that 
he  would  transfer  the  stock  or  some  part  of 
It   A  short  time  later  ai^llant  returned  to 
Chicago,  and  employed  the  services  of  Mr. 
Creekmur,  an  attorney  of  that  city,  who 
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came  to  Seattle  with  a  power  of  attorney 
from  appellant  and  went  over  the  affairs  of 
the  corporation  with  respondent  Campion. 
Mr.  Creekmur  made  a  careful  examination  of 
the  minutes,  and  made  notes  of  the  books  of 
the  corporation  and  of  certain  portions  of  his 
conversation  with  the  respondent  Campion 
with  the  full  knowledge  of  the  latter.  Ac- 
cording to  Mr.  Creekmur  Campion  first  said : 

"I  did  a  lot  for  Mrs.  Ranke.  As  to  the  quar- 
ter interest  In  the  stock,  I  boufht  that  nad 
paid  for  it,  and  I  began  paying  for  it  in  July, 
1909.  I  paid  for  it  at  the  rate  of  $600  a 
month." 


After  the  witness  had  spent  further  time 
In  going  over  matters  and  vpon  a  anbsequent 
interview  he  asked  respmdent  Campion  how 
it  happened  that  be  began  the  purchase  of 
the  stock  on  the  installment  plan,  and  that 
he  got  It  paid  for  just  wben  Mrs.  Banke  died. 
To  which  respondrait  answered:  "Ota.  I  Just 
thought  of  It  that  way.  -  He  further  stated 
that  he  bad  had  so  talk  with  Mis.  Ranke 
abont  the  purchase,  but  Just  thought  of  It 
that  way.  Upon  the  witness  miggestlng  that 
ihat  would  linrdly  constitute  a  iHirrbase.  re- 
spondent stated:  "Well,  she  could  have  gtv- 
en  it  to  me  If  she  wanted  to."  And  upon  be- 
ing farther  Interrogated  respondent  told 
Creekmur  Uiat  he  had  taken  this  stock  at 
the  earnest  request  of  Mrs.  Banke,  and  upon 
condition  that  It  was  to  be  his  absolutely. 

Both  the  abstract  of  the  testimony  and  the 
briefs  In  this  case  are  voluminous,  but  w0 
will  ctmtent  ottrselves  with  citing  only  a  por- 
tion of  the  authorities  which  we  deem  es- 
pecially pertinent 

Bespondents*  case  rnts  upcai  the  testimony 
of  each  on  behalf  of  the  other,  as  it  Is  ad- 
mitted that  each  Is  dlsqtialifled  from  testify- 
ing In  his  and  her  own  behalf.  It  Is  first 
contended  l)y  appellant  that  this  evidence  Is 
not  admissible  because  of  the  provisions  of 
section  1211,  Rem.  Code,  relative  to  testi- 
mony of  transactions  of  deceased  persons. 
The  trial  court  admitted  this  testimony  upon 
the  aatborlty  of  Showalter  v.  Spangle,  93 
Wash.  326,  160  Pac.  1042.  It  Is  argued  that 
the  facts  in  this  case  distinguish  it  from  tha 
former  case.  We  do  not  find  It  necessary  to' 
pass  upon  this  question. 

There  are  certain  well-settled  rules  which 
are  decisive  of  this  case.   We  are  satisfied: 

[1]  First.  That  the  respondents  have  the 
burden  of  proof.  It  Is  admitted  that  a  fidu- 
ciary relation  existed.  Resiwndents  contend 
in  their  brief  that  the  case  must  be  treated 
under  some  of  the  five  classifications  which 
Mr,  Pomeroy  makes  of  fiduciary  relations, 
viz,  trustee  and  beneficiary,  principal  and 
agent,  attorney  and  client,  guardian  and 
ward,  parent  and  cliild,  and  discuss  the  case 
as  if  It  fell  either  under  that  of  parent  and 
child  or  principal  and  agent  In  our  opin- 
ion this  case  is  not  limited  to  either  of  these 
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classlflcatloiis.  In  iecUon  9B6,  Vomemfs 
Eqnity,  tbe  author  mjs  in  part: 

"The  single  circumBtance  now  to  be  coDBider- 
ed  ifl  the  existence  of  some  fiducitiry  relation, 
some  relation  of  coBfidence  eubsisting  between 
two  parties.  *  *  •  Nor  does  undue  Inflnoica 
form  a  necessary  part  of  the  tircumstaocea, 
except  BO  far  as  undue  Influence,  or  rather  tbe 
ability  to  exercise  undue  influence,  is  implied 
in  the  very  conception  of  a  fiduciary  relation,  in 
the  position  of  superiority  occupied  by  one  of 
the  parties  over  the  other,  contained  in  tha 
Tery  definition  of  that  relation." 

And  again  in  section  956 : 

"Courts  of  equity  bare  carefully  refrained 
from  defining  tbe  particular  instances  of  fidu- 
ciary relations  in  such  a  manner  that  other 
and  perhaps  new  cases  might  be  excluded.  It 
is  settled  by  an  overwhelming  weight  of  au- 
thority that  the  prindple  extends  to  every  pos- 
sible case  in  which  a  fidadary  relation  exists 
as  a  fact,  in  which  there  is  confidence  reposed 
on  one  side,  and  the  reaolting  superiority  and 
influence  on  the  other.  Tbe  relation  and  the 
duties  involved  in  it  need  not  be  legal;  it  may 
be  moral,  aocial,  domestic,  or  merely  per- 
sonal." Pomeroy's  Equity  Jurisprudence  (4th 
Ed.)  {  956. 

The  formal  relationship  In  tbia  case  was 
that  of  mother-in-law  and  son-tn-Iaw.  So  far 
as  the  element  of  trust  and  confidence  Is  con- 
cerned it  resembled  that  of  parent  and  child. 
There  was  not,  however,  tbe  element  of  blood 
relationship  which  distinguishes  this  ritna- 
tlon  from  that  of  parent  and  child  and  re> 
moves  any  presumption  as  to  tbe  probability 
of  a  gift  of  this  magnitude. 

12]  Second.  Mrs.  Ranke  bad  no  Independ- 
ent  advice  either  before  or  after  tbe  claimed 
transaction,  and  while  some  autborlttea  do 
not  go  so  for  as  to  hold  a  transaction  of  this 
kind  void  under  all  drcumstances,  we  think 
there  are  none  but  what  would  hold  It  at 
least  voidable,  and  place  upon  tbe  donee  the 
burden  of  proof. 

"The  transaction  is  not  necessarily  voidable, 
it  may  be  valid;  but  a  presumption  of  its  in- 
validity arises,  which  can  only  be  overcome,  if 
at  all,  by  dear  evidence  of  good  faith,  of  full 
fanowle^,  and  of  independent  consent  and  ac- 
tion. •  *  *  The  prindple  la  applied  with 
great  emphasis  and  rigor  to  gifts,  whether  they 
are  simple  boimties,  or  purport  to  be  tbe  ef- 
fects of  liberality  baaed  upon  antecedent  favors 
and  obligations."  Pomeroy's  Bqni^  Jurispru- 
dence (4tb  Bd.)  S  967. 

In  the  recent  case  of  Hemrlch  v.  Hemrtch 
(Wash.)  201  Pae.  10,  we  refused  to  sustain  a 
gift  from  son  to  mother  and  authorities  in 
which  the  lack  of  independent  advice  was 
Important  are  freely  cited.  The  son  was 
dead  at  the  time  of  trial,  but  the  transfer 
was  clearly  proven  by  a  deed  executed  by 
the  son. 

While  It  la  not  necessary  for  us  to  adopt 
tbe  principle  of  independent  advice  In  all 
cases,  the  lack  of  It  In  this  case  seems  to  us 


a  very  Important  tnetm.  Tbe  benefidary 
was  a  man  skilled  In  buidness  affairs  and  need 
to  handling  large  trraaactlons.  He  was  am- 
sltlve  of  his  reputation  for  personal  and  bnal- 
nesa  Integrity,  and  If  tbls  transaction  took 
place  as  claimed,  and  It  was  Intended  to 
make  an  ontr^^t  disposal  et  this  stock,  tbe 
natural  thing  for  blm  to  bare  done  would 
have  been  to  In^  upon  Independent  advice 
for  Mrs.  Ranke  add  for  a  formal  contract 
evidencing  the  trsnaactlon  and  wltneased  by 
tbird  persons.  A  man  of  bis  buslneas  expe> 
rience  would  naturally  know  that  tbe  trans- 
fer of  stock  worth  over  $100,000,  and  com- 
prising practically  one-fourth  of  bis  motb^ 
In-law's  estate,  would  not  pus  unquestioned 
unless  tbe  legality  of  tbe  transfer  was  w^ 
establlBibed.  Even  tbe  testimony  upon  wbldt 
he  relies  is  not  precise  nor  d^lnlte  as  to 
what  took  place  at  the  tbne  of  tbe  claimed 
transfer.  We  cannot  escape  tbe  conclusion 
that  tbls  transfer  of  stock  of  January  24, 
1917,  was  Intended  as  a  mere  temporary  ar- 
rangement at  tlie  snggesUon  of  respondent 
John  T.  Campion  that  It  bad  aometblng  to 
do  vrlth  rdieving  the  burden  of  taxation. 

[3]  Third.  Another  feature  of  the  case 
whldi  tells  against  tbe  posttim  of  the  re- 
spondent Is  tbat  tbe  documents  under  which 
he  claims  were  entirely  prepared  by  himseH. 

In  Ingram  v.  Wyatt,  1  Hag.  Bcc  Rep.  388, 
394,  It  is  said: 

"Where  that  relation  of  confidence  exists, 
and  where  the  party  frames  the  instrument  for 
his  own  advantage  and  benefit,  every  presamp- 
tion  arises  against  the  transaction." 

[4]  This  was  relative  to  tbe  execution  of  a 
will.  Tb9  rule  as  to  gifts  inter  vivos  la 
stricter: 

cmtrdling  reason  Is,  T  think,  because 
by  a  girt  a  man  strips  himself  of  that  which 
be  can  still  enjoy,  and  of  whldi  he  may  have 
been  seised  during  his  life,  whUe  by  his  will  be 
dispose  of  tbat  which  can  be  of  no  further  use 
to  bim.  As  he  is  under  ordinary  conditions  so 
much  the  less  likely  to  do  tbe  first  than  tbe 
second,  courts  subject  gifts  to  the  sbarper  scru* 
tiny."  In  re  Sparks*  Will.  63  N.  J.  Eq.  242,  51 
Atl.  lis,  121. 

In  rardley  v.  Gathbertson.  108  Pa.  380^ 
460,  1  AtL  765^  781  K06  Am.  Bep.  218),  It  Is 
said: 

"It  la  almost  unnecessary  to  add  that  this 
rule  is  a  rule  of  general  application  to  all  kinds 
of  instruments,  the  procurers  of  which  are 
large  heneSdariea  by  virtue  of  their  operation.. 
It  is  a  rule  of  equity,  and  is  of  very  ancient 
origin.  In  its  ordinary  statement  the  fact  of 
mental  weakness  in  the  grantor  does  not  ap* 
pear,  and  is  not  at  all  necessary  to  tbe  applica* 
tion  of  the  rule  in  a  given  case.** 

As  instances  of  tbe  application  of  tbe 
rule  in  cases  Involving  gifts  Inter  vivos, 
see:  RIckman  v.  Meier,  21.3  111.  507,  72  N. 
B.  1121,  1125;  Smith  V,  Smith,  84  Kan.  242, 
114  Pac.  245,  35  L.  R.  A.  (N.  S.)  944. 
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It  Is  trtie  that  Mra.  B&nfce  was  paralyzed 
at  that  time,  and  could  not  write  with  her 
right  band,  but  In  a  matter  of  this  conse- 
quence she  conld  either  have  written  with 
her  left  hand  or  made  her  mark,  or  author- 
ized some  independent  person  to  sign  her 
name.  In  addition  to  ber  interest  in  the  cer- 
tificate whldi  was  canceled-  without  any 
^yslcat  act  on  her  part  she  was  pre^dent 
of  the  corporation,  and  as  such  the  proper 
person  to  sign  stock  certificates,  particularly 
the  one  which  respondent  signed  as  vice  pres- 
ident and  Issued  to  himself. 

[6]  Summarized,  the  case  resolves  Itself 
In  respondent  husband  claiming  a  gift  of  orer 
$100,000  from  a  mother-in-law,  who  trusted 
him  with  the  handling  of  practically  all  her 
property,  and  who  followed  bis  advice  in  her 
business,  made  without  independent  advice, 
upon  the  production  of  testimony  the  written 
portion  of  whldi  is  prepared  by  himself  and 
tihe  oral  portion  of  whldi  is  all  interested; 
for  It  la  Idle  to  say  that  the  wife  Is  disin- 
terested; granting  that  the  gift  became  bis 
separate  property,  outdde  of  the  natural 
loyalty  she  bears  toward  her  husband  she 
has  the  Interest  of  proq)ectiTe  heirship,  and 
what  Is  immediately  Important  she  will  nat- 
urally expect  to  share  in  his  augmented  In- 
eome> 

Aside  fnun  the  evidence  which  directly 
ivpoees  respondmts'  contention,  and  only  a 
portion  of  whidi  we  bare  redted,  we  reach 
the  conclusion  that  respondents  have  not 
successfully  met  the  burden  the  law  imposes 
upon  them,  and  their  defense  must  fall. 

Whether  the  req^ndent  Mamie  Campion 
and  ai^llant  Gretehen  Meyer,  continue  ti> 
hold  their  certificates  for  1,250  shares  eash 
does  not  change  their  position  materially, 
as  they  are  the  only  heirs  of  the  estate,  but 
with  the  view  we  take  of  this  transaction  we 
think  these  shares  should  also  be  surren- 
dered to  the  r^resentatlves  of  the  «^tate  as 
sndi. 

The  Judgment  will  be  reversed,  with  direc- 
tions to  enter  }n^ment  against  tbe  defend- 
ants for  the  surrender  of  the  certificates  of 
stock  held  by  than  for  1^260  shares  each  in 
tbe  Banke  Investmoit  Company,  and  that 
the  execntrices  acc^t  Oie  surrmder  of  tbe 
cerUflcate  for  1,280  shares  tendered  by  the 
appellant. 

PABKBB,  a  J.,  and  MAIN,  HOLOOMB, 
and  BRIDOB^,  13^  concur. 


<120  WMb.  428) 

CONNER  V.  HODQDON  et  ai.    (No.  16616.) 

(Supreme  CoOrt  of  Washington.    June  16, 
1922.) 

I.  Attoraey  asd  oUent  «=»I25— When  relation 
of  eoafldenee  termisatas. 

Where  the  relation  of  confidence  between 
«□  attorney  and  faia  client  Is  once  established, 
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either  some  positive  act  or  some  complete  case 
of  abandozunent  mast  be  shown  in  order  to  de- 
termine it,  and  the  rule  must  be  applied  as  long 
as  the  isfluence  arising  from  the  relationship 
exists,  although  this  may  extend  beyond  the 
continuation  of  tbe  relationship  itself. 

2.  Attorney  and  client  1 25— Relation  of 
confidence  continues  after  Judgment. 

The  relation  of  confidence  between  an  at> 
torney  and  client  continues  on  beyond  the  judg- 
ment and  extends  to  the  attorney's  settlement 
with  hia  client  of  tbe  fmlts  of  the  litigation. 

3.  Trusts  4=»II0— Evldesoe  bald  to  show  oon- 
tinuanoe  of  oonlldentlal  relatlonslilD. 

In  an  action  against  an  attorney  to  have 
him  declared  trustee  of  lands  of  his  client 
purchased  at  a  judicial  sale,  evidence  held 
to  show  that  the  relation  of  confidence  result- 
ing from  tbe  relation  of  attorney  and  dient 
existed  at  the  time  of  tbe  sale. 

4.  Attorney  and  ollenf  «s>l23(l)— Cliont  pro- 
t acted  from  hard  bargains. 

Equity  regards  the  relation  of  attorney  and 
dient  much  In  tbe  same  light  as-  that  of 
guardian  and  ward,  and  will  relieve  a  dient 
from  hard  bargains  or  from  any  undue  advan- 
tage secured  over  him  by  his  attorney. 

5.  Witnesses  «=>I59(2)— Court  properly  re- 
fused to  permit  testimony  as  to  transaotloss 
with  deceased  person. 

In  an  action  againat  attorney  by  person^ 
representative  of  deceased  client  to  have  de- 
fendant dedared  trustee  of  lands  of  client  pur- 
chased at  judicial  sale,  court  did  not  err  in 
refusing  to  permit  defendant  to  testify  that  he 
had  taken  up  with  the  decedent  the  matter 
of  the  sale  of  the  property,  and  that  the 
client  was  satisfied  that  be  should  purdiase  the 
property,  being  too  heavily  obligated  to  handle 
It  himself,  in  view  of  Bern.  Code  1915,  |  1211. 

6.  Witnesses  <S=s>l78(l)— Benefit  of  statnts 
concerning  testimony  of  transactions  with 
deceased  persons  held  not  waived. 

The  benefits  of  Rem.  Code  191C,  {  1211, 
providing  that  in  actions  by  legal  representa- 
tives of  deceased  persons  a  party  in  interest 
shall  not  he  permitted  to  testify  In  bis  own  be- 
half as  to  any  transaction  with  the  decedent, 
wer^  not  waived  by  tbe  personal  representative 
as  to  statements  made  by  decedent  to  defend- 
ant by  calling  defendant  as  a  witness  and  ex- 
amining him  as  to  what  he  did. 

7.  Equity  ^84— Slow  to  hold  one  seeking 
enforoement  of  Just  dalm  guilty  ef  laches. 

Equity  is  slow  to  hold  one  seeking  the  en- 
forcement of  what  would  otherwise  be  a  just 
d^m  guilty  of  laches. 

e.  Exeenters  and  administrators  «s>437(l)— 
Action  to  have  trust  declared  In  land  held 
breaohl  within  reasonable  tine. 

An  administratrix,  bringing  an  action  with- 
in a  few  days  after  the  expiration  of  one  year 
from  incompetent's  death  against  attorney  for 
incompetent  to  have  a  trust  dedared  In  land, 
held  not  guilty  of  laches. 

Fullerton  and  MitcheU,  JJ.,  dissenting. 
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On  Bana 

Appeal  from  Saperior  Court,  Grayi  Har- 
bor County;  W.  O.  Chapman,  Judge. 

Actlim  by  Jennie  Conner,  administratrix 
of  the  estate  ot  J.  F.  Conner,  deceased 
against  0.  W.  Hodgdon  ud  wife.  In  which 
'Charles  W  Hodgdcm,  as  executor  of  the  es- 
tate of  Albert  S.  Hodgdtm.  deceased,  iDter- 
Tened.  Decree  for  plaintiff,  and  defendants 
and  Interrener  appeaL  Affirmed. 

Theodore  B.  Broener,  of  Aberdeen,  for  ap- 
pellants. 

Wm.  B.  Campbell  and  J.  O.  H.  Callahan, 
both  of  Hoquiam,  for  respondent. 

TOLMAN,  J.  Respondent  as  plaintiff 
bronght  this  action  to  recover  possession  of 
certain  real  estate  located  in  the  dty  of 
Hoquiam,  seeking  to  liave  appellants  C.  W, 
Hodgdon  and  wife  declared  to  have  been 
trustees  In  acquiring  and  holding  the  legal 
title  thereto,  and  asking  for  an  accounting 
from  them  as  to  the  rents  and  profits.  From 
a  decree  holding  Hodgdon  and  wife  to  be 
trustees,  and  ordering  a  reference  for  the 
purpose  of  an  accounting,  these  appeals  are 
prosecuted. 

We  will  consider  first  the  appeal  of"C.  W. 
Hodgdon  and  wife.  The  ultimate  facts  in  the 
case  are  singularly  free  from  conflict,  though 
■the  parties  are  widely  at  variance  in  the  con- 
clusions drawn  therefrom.  It  appears  that 
appellant  Hodgdon  is  a  reputable  attorney  of 
30  years  standing,  and  that  be  has  practiced 
his  profession  at  Hoquiam  for  many  years. 
As  early  as  1903  Hodgdon  was  attorney  for 
J.  F.  Conner  In  litigation  involving  the  title 
to  the  property  now  in  question,  which  liti- 
gation lasted  about  4  years,  and  was  twice 
before  this  court,  Conner  v.  Ctapp,  87  Wash. 
299,  79  Pac.  929.  and  Conner  v.  Clam).  42 
Wash.  642,  85  Paa  342;  finally  resulting  in 
the  establishment  of  Conner's  title  to  the 
property.  Following  the  final  determination 
of  that  case,  Hodgdcm  was  Inatrummtal  in 
procuring  loans  to  be  made  to  Conner,  se- 
cured by  first  and  second  mortgages*  upon 
the  property.  Thereafter  as'  attorney  Ibr 
Conner,  he  defended  an  action  brought  for 
the  purpose  of  foreclosing  a  lien  against  the 
property,  redeemed  on  behalf  of  Conner  from 
a  judicial  sale,  prosecuted  to  a  successful 
outC(Hne  an  action  for  an  accounting  against 
the  purchaser  at  sach  sale,  and  at  the  second 
sale  In  the  same  case  on  a  deficiency  Judg- 
ment bid  In  the  property  in  his  own  name, 
for  the  full  amount  then  due,  taking  a  certi- 
ficate of  sale,  though  he  did  not  go  into  pos- 
session, and  thereafter,  with  money  coming 
into  his  hands  belwging  to  Conner,  he  paid 
off  his  advances,  and  caused  a  redemption 
to  be  made  for  and  on  behalf  of  Conner,  He 
likewise  defended  other  ac.ions  brought 
Against  Conner  not  involving  this  property, 
one  of  which  he  so  defended  after  he  had 
made  the  purchase  hereinafter  referred  ta 


True,  be  on  occasions  accepted  collections 
against  Conner,  and  in  one  instance  Institut- 
ed a  suit  against  him,  but  it  does  not  a[^>ear 
that  it  was  contested,  or  that  It  caoaed  any 
change  in  their  friendly  relations. 

In  January,  1914,  Conner  sold  a  timber 
claim  which  he  owned  In  Pacific  county,  and 
by  arrangonents  between  CMiner  and  the 
purchaser  the  entire  cmslderation,  $24,000 
in  cash,  was  placed  In  Hodgdon's  hands  for 
the  purpose  of  paying  off  the  liens  and  in- 
cumbrances thereon,  and  Hodgdon  therewith 
paid  taxes,  Judgments,  liens,  and  mortgages, 
clearing  the  title  to  the  timtter  claim,  and  in- 
cidentally relieving  the  property  now  under 
consideration  from  certain  liens  and  mort- 
gages which  were  incumbrances  upmi  it,  as 
well  as  up<«  the  Umber  claim,  and  with  the 
excess  money  still  remaining  In  his  hands 
Hodgdon  redeemed  for  Conner  fronl  an  exe- 
cution sale  to  himself  heretofore  referred  to. 
and  paid  a  large  sum  in  satisfactlmi  of  ac- 
crued Interest  m  one  of  the  mortgages  od 
this  propwty,  Ehiring  the  latter  part  of  this 
time  Hodgdon  as  attorney  for  Conner  waa 
defending  against  an  action  brought  by 
Lamb  &  Son  to  recover  from  Ctmner  fix 
premiums  on  Are  insurance  policies  covering 
this  particular  property.  The  defense  was 
unsucc^sful.  Judgment  was  entered  against 
Ccmner,  from  which  Hodgdm  as  Conner's 
attorn^  prosectated  an  <^peal  to  Oils  court. 
Hie  Judgment  was  here  affirmed,  and  the  re- 
mittitur was  filed  In  Grays  Harbw  coonty 
March  20,  1915.  An  execution  vr&B  Issued 
against  Conner  and  the  surety  on  his  appeal 
bond  tor  the  costs  In  this  court.  Hie  surety 
paid  the  amount  demanded,  and  Hodgdon,  for 
Conner,  reimbursed  the  surety,  with  Con- 
ner's money.  In  due  time  an  execution  was 
issued  against  Conner  for  the  principal  Judg- 
ment in  the  Lamb  Case,  and  thereunder  the 
sheriff  duly  levied  up<m  the  property  now  un- 
der consideration,  and  gave  notice  of  the  sale 
thereof  to  be  held  on  May  22,  1916.  Plaintiff 
in  the  execution  gave  notice  of  an  application 
to  the  court  to  amend  the  execution,  and 
Hodgdon,  as  attorney  for  Conner,  appeared 
in  court  on  the  morning  of  the  day  of  the 
sale  in  response  to  such  notice.  At  the  time 
and  place  fixed  for  the  sale  there  appeared 
the  sheriff,  the  attorney  for  the  Judgment 
creditor,  and  Hodgdon,  no  one  else  api>ear- 
ing,  and  Hodgdon  then  bid  in  the  property  In 
his  own  name  for  $416-00,  the  ^act  amount 
due  on  the  execution.  On  the  day  of  sale  the 
sheriff  Issued  to  Hodgdon  a  certificate  of 
sale,  and  he  immediately  exhibited  this  certi- 
ficate to  the  tenants  of  the  property  and  noti- 
fled  them  that  all  rents  should  thereafter  be 
paid  to  him,  and  he  has  ever  since  been  in 
possession,  collecting  the  rents,  and  claiming 
the  property  as  Ills  own. 

On  June  6,  1915.  the  sale  was  duly  con- 
firmed; a  sheriff's  deed  issued  to  Bodgdon 
on  January  B,  1917,  wbl(A  was  recorded  April 
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23.  1917.  On  Jnne  1,  1916,  nine  days  after 
the  sale,  and  before  Ita  confirmation,  Hodg- 
don  collected  from  the  tenants  of  the  prop- 
erty which  he  had  thus  purchased  rent 
amounting  to  9410,  leaving  at  that  time  dae 
him  but  ^.66,  and  a  trifle  of  Interest,  and 
by  July  1,  1916,  he  had  collected  rent  In  the 
«tmi  of  $845 ;  but,  before  collecting  Oie  July 
mt  and  on  Jane  28,  19ld,  he  borrowed  upon 
his  perwmal  credit,  and  paid  the  sum  of  fl^- 
eiS  In  redeeming  from  a  certificate  of  delin- 
quency for  general  taxes  against  the  prop- 
erty,  wMcb  certificate  was  not  thm  foreclos- 
able,  and  would  not  have  beat  for  a  consid- 
erable time  to  come.  Conner  was  adjudged 
Insane  on  April  80,  1917.  and  conmiltted  to 
the  asylum,  where  he  ranatned  without  re- 
galntng  his  sanity  until  his  death,  which  oc- 
cnrred  on  Februair  4, 1919.  This  action  was 
bronglit  on  Martih  17.  1920. 

Hie  greatest  conflict  in  the  testimony  Is  as 
to  Connor's  mental  condltttm  at  the  time 
Bodgdon  purchased  the  property,  and  from 
then  m  until  be  was  adjudged  insane.  There 
is  testimony  of  medical  experts  to  the  ^ect 
fliat  bis  malady  existed  for  a  year  or  two 
years,  or  perhaps  longer,  before  he  was  com- 
mitted, and  also  testimony  to  the  effect  that 
Hodgdon  said,  in  ^ect,  speaking  of  tiie  time 
when  Oie  Lamb  salt  was  tried  in  the  superior 
court,  -and  long  b^ore  his  piurchase  of  the 
propwty  at  staerifTs  sale,  that  Cramer  acted 
as  thoa£h  he  liad  been  taking  "d(^"  From 
the  testlmcmy  the  trial  court  may  well  have 
found  that  Conner  was  non  compos  mentis 
when  the  sale  occurred,  and  we  could  not  say 
that  the  evidence  prqxinderated  against  such 
finding,  but,  as  we  View  the  case,  it  makes 
little  difference  whether  Conner  was  then 
actually  insane  or  not. 

[1-4]  Tt  la  appellantfs  first  contention  that 
no  confidential  relation  existed  between  Con- 
ner and  Hodgdon  at  the  time  the  latter 
bought  the  property  at  sheriff's  sale;  that 
the  relation  of  attorney  and  client  ceased  at 
the  time  the  final  Judgment  was  entTed 
Against  Conner  In  the  Lamb  case,  and  that 
therefore  Hodgdon  had  the  same  right  to  buy 
for  his  own  advantage  ac  the  sale  as  a 
stranger  would  have.  Authorities  are  not 
wanting  which  seemingly  hold  that  an  at- 
torney for  a  defendant  in  a  case  ceases  to 
be  su<A  when  the  final  Judgment  is  rendered 
against  his  client  6  O.  J.  0T2.  and  cases 
there  cited.  So  far  as  we  bare  examined  the 
authorities  which  apparently  so  hold,  they 
are  cases  which  deny  the  binding  force  of  a 
notice  served  upon  an  attorney  after  the 
final  Judgment,  or  deny  the  right  of  an  attor- 
ney to  bind  his  former  client  by  any  act  done 
in  the  cause  after  the  final  Jiulj^mcnt,  and  tlie 
like,  and  none,  so  far  as  we  arc  aware  un- 
dertake to  announce  the  rule  that  the  con- 
fidential relations  theretofore  existing  are 
presumptively  extinguished  by  the  final  Judg- 
ment  so  as  to  permit  an  attorney  to  use  In- 
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formatkm  theretofore  gained,  by  reason  of 
such  confidential  relation,  to  his  own  advan- 
tege,  or  to  the  disadvantage  of  bis  former 
client.  Indeed  In  6  G.  J.  at  page  680,  con* 
tinning  the  discussion  of  "Attorney  and  Cli- 
ent," the  author  lays  down  what  we  consider 
to  be  the  rule  an>Ucable  to  the  facta  here,  in 
these  words: 

"Where  a  relation  of  confidence  is  once  es- 
teblished.  either  some  positive  act  or  some 
complete  case  of  abandonmeni:  must  be  shown 
in  order  to  determine  it.  The  rale  must  be 
applied  as  long  as  the  iDflueoce  arising  from 
the  relatfonship  exiate,  although  this  may  ex- 
tend beyond  the  cootiDuance  of  the  relationship 
itself,  and  this  doctrine  a  fortiori  must  ex- 
tend to  the  attorney's  settlement  with  his  di- 
ent  of  the  very  fruits  of  the  litigation." 

This  rule,  we  think,  is  goierally  followed. 
At  any  rate  this  court  is  folly  committed  to 
It.  Carson  v.  Fogg,  34  Wasb.  448.  76  ^c. 
112.  See,  also,  Hecrltt  t.  Qraves,  62  Wash. 
67,  100  Pac.  164,  and  Roger  y.  Whitham,  56 
Wash.  190,  105  Pac  628,  134  Am.  St  Rep. 
IIW,  21  Ann.  Cas.  272.  It  seems  to  us  un- 
controvertible  that  the  confld^itial'  relation- 
diip  Is  here  shown  to  have  existed  between 
Conner  and  Hodgdon,  and  no  aband<mmeat  of 
It  or  positive  act  tending  towards  Us  severe 
ance  can  be  pointed  out  In  the  record,  and 
none  can  be  presumed.  We  are  therefore 
forced  to  htAA  that  at  the  time  of  the  pur- 
cbase  Hodgdon  owed  a  sacred  duty  to  his 
former  client  whether  be  was  sane  or  Insane. 

"Equity  regarde  the  relation  of  attorney  and 
client  much  in  the  same  light  as  that  of 
guerdim  and  ward,  and  will  relieve  a  olient 
from  hard  baivalns  or  from  any  undue  advan- 
tage secured  over  him  by  his  attorney.  Bat 
a  client  will  be  protected  from  such  abuse  of 
the  relation  at  law  as  well  as  in  eqaity."  6  C. 
J.  688. 

The  property  involved  Is  a  valuable  cor- 
ner in  the  heart  of  the  business  section  of 
Hoquiam,  and  by  reason  of  his  relations  with 
Conner  Hodgdon  knew  at  the  time  he  pur- 
chased it  Just  what  incumbrances  there  were 
against  it  these  then  amounting  to  slightly 
more  than  $17,000.  It  is  quite  iwsslble  that 
at  that  particular  time  the  property  was 
worth  but  little  more  than  the  amount  of 
these  incumbrances.  It  clearly  appears  that 
Conner  was  largely  Indebted,  probably  insolv- 
vent,  and  very  likely  he  would  have  lost  the 
property  In  any  event,  but  that  does  not 
chnnge  the  situation,  or  permit  Hodgdon  to 
gain  a  profit  at  the  expense  of  his  client  by 
the  8ubsc<iueut  appreciation  of  the  property 
in  value.  These  unfortunate  facts  are  In  no 
wise  explained  In  the  record,  and  must  be 
accepted  for  present  purposes  .".s  true.  It 
should  be  remembered,  however,  that  Hodg- 
don's  mouth  has  been  closed  as  to  these  trans- 
actions by  the  death  of  Conner,  This  Is  per- 
haps a  great  hardship  npoa  him,  and  may  in- 
deed be  wholly  responsible  for  bis  present 
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uufortaxiate  sltuatioii,  but  we  cannot  look 
beyond  the  record. 

[B,  S]  In  tMs  connection  It  is  nrged  that  tbe 
trial  court  committed  error  In  refusing  to 
permit  Hodgdm,  when  called  as  a  witness 
tor  plaintiff,  to  testis  tm  cross-examination 
as  to  things  said  by  Conner,  <m  reexamina- 
tion as  to  convergatioiis  which  he  had  with 
Conner,  and  also  in  refusing  Hodgdon's  <rf- 
fer  to  prove  by  bis  own  lestlmiMiy  that  at 
and  about  tbe  lime  of  the  sherlfTs  sale  be 
took  the  matter  of  the  sale  np  with  Mr.  Con- 
ner, fuUy  advised  him  in  relation  thereto,  and 
that  Conner  was  satlsfled  tnat  be  OEtodgdoo) 
should  purchase  die  property,  because  Con- 
ner was  too  heavily  obligated  to  handle  it 
We  cannot  find  that  the  trial  court  erred  In 
these  rulings.  The  statute  la  explicit ;  Rem. : 
Code,  {  1211,  providing  in  effect  that  where 
fbe  adverse  part^  sues  as  tbe  1^1  represen- 
tative of  a  deceased  person  thai  "a  party  in 
Interest  or  to  the  record  shall  not  be  ad- 
mitted to  testis  In  his  own  behalf  as  to 
any  transaction  bad  by  him  with  or  any 
statement  made  to  bim  by  any  such  deceased 
or  Insan^  persim."  True  it  is  that  respond- 
ent called  Mr.  Hodgdtm  as  a  witness  and  ex- 
amined bim  as  to  what  he  did,  but  since  no 
attempt  was  made  to  gamine  him  as  to  any 
transaction  had  by  him  with,  or  any  state- 
ment made  to  him  by  Mr.  Conner,  the  benefit 
of  the  statute  was  not  waived. 

Coming  now  to  intervnier's  aiveal:  Albert 
S.  Hodgdcm,  a  brother  of  appellant  C.  W. 
Hodgdon,  on  June  4,  1908,  loaned  to  J.  F. 
Conner  $4^50,  secured  by  a  second  mortgage 
upon  the  property  here  In  controversy.  In- 
terest has  been  paid  to  isome  ext^t  upon 
tills  note,  but  tbe  principal  has  not  been 
paid.  Ixuig  after  appelant  C.  W.  Hodgdon 
acquired  the  record  title  to  the  property 
the  first  mortgage  was  released  and  inter- 
vener's sectmd  mortgage  thereby  became  a 
first  mortgage,  and  in  1919  Intervener,  at  the 
request  of  his  brother,  released  his  mort- 
gage, then  p.  first  lien  on  tbe  property,  In  or- 
der tbat  his  brother  might  borrow  $5,000 
upon  the  property  and  give  a  first  mortgage 
as  security  therefor.  Intervener  took  back 
from  his  brother  a  second  mortgage  to  se- 
cure the  original  note,  but  because  of  his 
confidence  In  his  brother  d&  not  record  the 
same.  At  atwut  this  time  also  he  Indorsed 
upon  the  note  held  by  him  a  remission  of  the 
interest  above  5  per  cent,  per  annum,  which 
he  did  solely  because  be  looked  to  his  brother 
as  the  only  source  of  payment  All  of  these 
facts  were  set  up  by  a  complaint  In  Inter- 
vention In  this  action.  After  the  trial  of  the 
cause  Albert  S.  Hodgdon  died,  Charles  W. 
Hodgdon  duly  qualified  as  executor  of  bis  es- 
tate, and  was  substituted  as  Intervener.  In- 
tervener prosecutes  a  separate  and  Independ- 
ent appeal,  assigning  as  error  that  tbe  trial 
court  erred  in  refusing  to  grant  any  relief 
to  the  Intervener.  A  careful  examination  of 
the  record  omvlnces  us  Uiat  at  this  time  the 


Intervener  has  no  ground  for  cmnplalnt  The 
decree  fran  wbitdt  the  appeal  la  prosecuted 
la  to  the  effect  that  0.  W.  Hodgdon  pur- 
chased Qie  property  in  question  for  the  bene- 
fit of  Gtmner.  thus  becoming  a  trustee,  hold- 
ing the  title  bi  trust  tta  Conner  and  his 
and  directs  that  an  accounting  be  tak«i.  It 
appears  from  the  record  tliat  respondents 
have  at  no  time  contended  that  intervener 
should  not  be  paid,  and  the  trial  court  in  bis 
remarks  shown  in  the  record  Indicated  tbat 
at  the  proper  time  intervaier's  rights  would 
be  fully  protected.  It  seems  to  us  not  Im- 
pn^er  tbat  the  trial  court  should  delay 
pas^ng  upon  this  feature  of  ttie  case  until 
an  accounting  be  taken,  and  it  be  ascertained 
what,  if  anything,  Is  owing  frwn  appellants, 
C.  W.  Hodgdon  and  wlf^,  to  the  respondent 
on  account  of  rents  and  profits  not  already 
expended  in  protecting  and  preserving  the 
property.  It  may  be  that  turn,  this  source 
there  will  be  sufficient  funds  to  pay  Interven- 
er In  full.  If  not  InterveuCT's  mortgage  may 
be  established  In  Us  pr<^er  rank,  and  made  a 
charge  against  the  property.  It  la  not  con- 
tended by  any  one  that  the  present  first  mort- 
gage <m  tbe  prepay  should  be  affected  by 
this  litigation,  and  since  Inturvener  released 
bis  then  flcst  mortgage  without  apparmtly 
giving  notice  to  the  mortgagee  In  tbe  present 
first  mortgage  of  its  non[>ayment  and  as  he 
makes  no  attack  upon  tbe  present  first  mort- 
gage, we  see  no  reason  why  all  of  his  rights 
cannot  be  fully  protected  and  established  by 
a  final  decree  to  be  entered  after  tbe  account- 
ing is  had. 

[7]  We  tiave  purposely  delayed  tbe  discus- 
sion of  appellant  G.  W.  Hodgdon's  contention 
that  if  the  confidential  relations  did  in  fact 
exist  tbe  purchase  was  not  void,  but  that 
Conner  bad  tbe  rtebt  to  claim  tbe  Itenefit  of 
the  purchase  within  a  reasonable  time  there- 
after only,  and  falling  to  exercise  such  right 
his  acquiescence  in  the  purchase  will  be  con- 
clusively presumed.  f«r  the  reason  that  until 
the  discussion  of  the  appeal  by  tbe  inter- 
vener it  did  not  clearly  appear  in  the  opin- 
ion that  there  is  here  no  adverse  dalm  based 
upon  tbe  intervening  rights  of  third  persons. 
What  is  a  reasonable  time  must  always  be 
determined  In  the  light  of  the  facta  involved, 
and  In  such  a  case  as  this,  where  there  are 
no  intervening  rights  of  third  persons,  equity 
is  cdow  indeed  to  hold  one  seeking  the  en- 
forcement of  what  would  otherwise  be  a  Just 
claim  guilty  of  laches,  and  if  one  acts  before 
be  is  guilty  of  laches  then  he  acts  within  a 
reasonable  time.  It  is  true  that  the  record 
shows  no  act  done  by  Conner  prior  to  his 
commitment  evidencing  his  intention  to  claim 
the  benefit  of  tbe  sale,  but  i)erhaps  his  af- 
fairs did  not  then  Justify  his  acting,  and  It 
appears  that  after  Mr.  Conner  was  adjudged 
insane  appellant  C.  W.  Hodgdon  refused  to 
pay  any  part  of  the  rents  to  his  wife,  and 
there  la  testimony  to  the  effect  that  he  then 
admitted  giving  Conner  money  after  his  par- 
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chase  of  the  property,  but  dalmed  such  to 
have  been  a  gift  only. 

[I]  The  action  was  broui^t  within  a  few 
daj's  after  the  expiration  of  one  year  from 
Conner's  death,  and  from  a  careful  examina- 
tion of  the  rect^  we  cannot  say  that  there 
was  here  any  anreaaonable  delay  after  re- 
iipondent  knew,  or  should  have  known,  the 
facta  upon  whidi  her  action  Is  based. 

laie  judgment  is  afilrmed. 

MACKINTOSH  and  MAIN.  JJ..  concur. 

HOLCOMB,  J.  (concurring).  In  concurring 
with  the  majority  I  wish  to  add  that,  under 
the  peculiar  circumstances  shown  herein,  the 
Judgment  herein  should  not  be  considered 
any  reflection  upon  the  professional  conduct 
or  personal  honor  of  Judge  Hodgdon.  He 
was  undoubtedly  the  attorney  for  Conner  in 
the  case  wherein  Conner  became  the  judg- 
ment debtor,  and  up  to  the  moment  of  the 
amended  execution.  He  bid  in  the  property 
at  execution  sale.  Ordinarily  in  such  a  case 
the  law  presumes  that  he  acted  for  his  client, 
and  regards  him  as  his  client's  trustee.  6 
C.  J.  682.  Unfortunately,  It  so  happened 
that  thereafter  the  drcumstancea  conspired 
against  the  attorney:  His  client  either  then 
was,  or  shrfrtly  thereafter  became  incompe^ 
tent,  and  so  continued  until  he  died.  From 
the  first  Judge  Hodgdon  so  dealt  with  the 
property  openly  and  undisguisedly  as  his 
own  as  to  indicate  his  client's  consent  to  his 
purchase  of  the  property  in  his  own  name. 
His  lips  are  sealed  by  the  death  of  his  client, 
and  that  consent,  if  glren,  cannot  be  con- 
vincingly shown.  The  presumption  of  law 
above  mentioned  is  against  him. 

The  relation  of  attorney  and  client  Is 
one  of  the  highest  trust  and  confidence,  re- 
quiring from  the  attorney  the  most  scrupu- 
lous good  faith  toward  his  client;  and  there- 
fore transactions  between  them  are  often  de- 
clared to  be  voidable  which  would  be  deemed 
unobjectionable  between  other  persons.  2  R, 
C.  L.  966.  In  cases  of  doubt,  therefore, 
equity  and  public  policy  require  that  the  at- 
torney be  held  accountable  to  the  client 

Nor  Is  the  judgment  herein  burdensome 
financially.  All  that  Is  required  is  that  an 
accounting  be  rendered  of  the  rents,  Issues, 
and  profits  of  the  property,  and  all  expendi- 
tures will  be  credited,  including,  I  shonld 
think,  reasonably  compensation  for  the  man- 
agement of  the  property. 

PARKER,  O.  J.,  and  HOYEnr,  J.,  concur. 

FULtERTON,  J.  (dissenting).  I  am  un- 
able  to  conear  in  the  conclusion  reached  by 
the  majority.  In  my  opinion  it  does  a  grave 
Injustice  to  an  able  and  distinguished  lavryer, 
now  in  the  decline  of  life,  whose  conduct  as 
a  practitioner,  unless  this  one  act  be  an  ex- 
ception, has  always  been  above  Just  criticism. 
I  will  not  quarrel  with  the  redtalB  ct  fkct 
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made  by  the  majority,  although  my  exam- 
ination of  the  record  convinces  me  that  if 
the  settings  of  many  of  the  facts  recited  were 
more  fully  detailed- they  would  take  from 
them  much  of  the  sting  the  more  brief  recital 
implies.  To  Illustrate  my  meaning.  I  may 
mention  the  sale  of  the  Pacific  county  lands. 
It  is  true  that  whra  this  sale  was  agreed  up- 
on between  Mr.  Conner  and  the  purchase, 
it  was  a  part  of  the  agreement  that  the  pur- 
chase price  should  be  paid  to  Mr.  Hodgdon, 
and  that  he  should  take  the  .necessary  steps 
to  perfect  title  In  the  purchaser;  the  con- 
tract being  that  the  purchaser  should  have 
an  Quincumbered  title.  This  agreement  was 
made  without  consultation  with  Mr.  Hodg- 
don, and  he  first  learned  of  it  when  the 
mon^  was  bronght  to  him  by  the  purchaser 
and  the  purpose  of  Its  bringing  stated  to  him. 
Before  paying  out  the  mon^  Mr.  Hodgdon 
called  in  Mr.  Cramer,  and  had  him  verify 
the  statements  of  the  purchaser.  He  then 
proceeded  to  disburse  it  in  accordance  with 
the  directions  given  him,  and  no  contention 
is  made  that  he  did  not  faithfully  perform 
the  trust  This  transaction  Is  recited,  as  I 
understand  the  majority,  not  for  the  purpose 
of  showing  a  sinister  motive  on  the  part  of 
Mr.  Hodgd<m  with  relation  ta  the  land  now 
In  dispute,  but  for  the  purpose  of  showing 
an  unusual  relation  of  trust  and  confldaiee 
then  existing  between  Mr.  Conner  and  Mr. 
Hodgdon,  and  as  evidence  of  the  existence  of 
such  a  rdation  at  the  time  ot  the  purchase 
made  by  Mr.  Hodgdon  of  the  land  In  dlqjnte. 
But  I  cannot  think  It  has  even  the  remotest 
bearing  on  the  question.  It  undoubtedly 
shows  that  Mr.  Conner,  in  common  with  the 
purchaser,  had  a  just  confldeoce  in  Mr.  Hodg- 
don's  Integrity,  and  selected  him  to  do,  what 
the  parties  themselves  could  not  do,  the  de- 
tail work  necessary  to  a  compliance  with 
their  agreement  But  aside  from  the  fact 
that  the  transaction  involved  a  considerable 
sum  of  money,  there  was  nothing  unuAual  in 
It.  Similar  transactions  occnr  in  the  prac- 
tice of  every  reputable  lawyer.  More  than 
this  it  was  the  purchaser,  and  not  Mr,  Con- 
ner, who  took  the  greater  risk,  if  risk  there 
was.  He  paid  the  money  over  to  their  com 
mon  agent,  and  If  the  agent  had  failed  in 
the  performance  of  the  trust  he,  and  not  Mr. 
Conner,  would  have  borne  the  principal  loss. 
I  am  aware  that  the  majority  have  taken 
the  palDs  to  recite  that  certain  of  the  pur- 
chase money  was  paid  on  mortgages  on  the 
very  property  which  Mr.  Hodgdon  afterwards 
acquired.  If  by  this  the  majority  go  furthw 
than  I  have  assumed  they  intend  to  go,  then 
I  say  they  have  drawn  a  wholly  unjustifiable 
inference  from  the  fact  This  transaction 
not  only  occurred  long  prior  to  the  purchase 
made  by  Mr.  Hodgdon,  but  prior  to  the  time 
the  Judgment  was  obtained  under  which  the 
property  was  sold.  Seemingly  nothing  short 
of  prescience  could  tbiea  have  made  known 
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to  Mr.  HodgdOB  tbat  be  would  snbseqnently 
become  the  purchaser  of  the  property.  So, 
with  the  other  tranaactiODa  on  which  the 
majority  lay  stress.  Ag  I  view  them,  they 
are  nothing  more  than  the  usual  and  ordi- 
nary transactions  which  occur  between  all 
capable  lawyers  and  their  clients.  While 
such  rdations  Imply  trust  and  confidence 
with  respect  to  the  particular  matter  In  hand, 
they  do  not  create  such  a  general  relation  as 
would  forbid  a  lawyer  from  dealing  with  the 
client,  in  matters  in  which  he  Is  not  employed 
as  an  attorney,  as  he  would  deal  with  stran- 
gers generally. 

Bat  the  facts  which  seem  to  me  to  be  con- 
trolling are  facts  which  the  majority  do  not 
steesi.  The  record  makes  It  clear  that  Mr. 
Hodgdon  was  never  the  general  attorney  of 
Mr.  Oonnw.  While  Mr.  Conner  usually  em- 
pl<ved  blm  when  he  needed  the  services  of 
an  attom^,  the  employment  was  always  for 
the  particolar  case,  and  always  ceased  with 
the  cessation  of  the  parUcnlar  case.  He  was 
paM  no  r^cnlar  retainer,  and  the  record  does 
■Ot  disclose  that  there  was  even  a  common 
nnderatandlng  between  them  that  be  was  to 
be  employed  when  Mr.  G<mner  needed  the 
servlcea  of  an  attorney.  This,  as  I  view  it, 
doM  not  create  a  g»eral  trust  relationship, 
meh  as  must  be  fonnd  in  order  to  hold  then 
was  a  trust  relationship  with  reference  to 
the  property  in  question. 

Again,  tbe  record  discloses  that  at  (he  time 
of  the  sale  of  this  property  Mr.  Conner  was 
utterly  and  hopelessly  insolvent  Not  only 
was  the  property  itself  covered  with  mort- 
g^es  up  to  its  practical  value,  but  Mr.  Con- 
ner was  otherwise  Indebted  in  large  sums, 
a  part  of  which  bad  been  reduced  to  Judg- 
ments, none  of  wbicii  was  sabseguently  paid. 
By  honest  conduct  he  could  not  then  hope  to 
save  for  himself  any  part  of  the  property. 
Ultimately  It  must  go  to  the  satisfaction  of 
his  creditors.  To  say,  therefore,  that  Mr. 
Hodgson  purchased  this  property  In  trust  for 
Mr.  Conner  Is  to  say  that  he  conspired  wfth* 
him  to  withdraw  the  property  from  the  reach 
of  Mr.  Conner's  creditors;  In  other  words, 
to  cheat  and  defraud  them.  I  can  find  noth- 
ing in  the  evidence  that  justifies  so  grave 
a  charge.  Certainly  there  is  nothing  In  Mr. 
Conner's  conduct  to  indicate  that  he  so  in- 
tended. During  the  years  that  he  subse- 
quently lived  he  made  no  claim  to  the  prop- 
erty. At  one  time  when  rent  was  inadvert- 
ently paid  to  him  by  one  of  the  tenants  of 
the  property  he  returned  It  to  the" payer.  He 
told  other  persons  who  Inquired  concerning 
the  property  that  he  had  nothing  to  do  with 
it,  and  referred  them  to  Mr.  Hodgdon  as  the 
owner.  He  paid  no  part  of  the  indebtedness 
against  the  property,  either  of  principal  or 
Interest,  and  his  conduct  was  generally  the 
conduct  of  one  who  considered  the  property 
as  wholly  lost  to  him.  As  to  Mr.  Hodgdon, 
bis  conduct  with  reference  to  the  property 


has  ever  been  that  of  an  absolute  owner.  At 
no  time  has  be  recognized  that  Mr.  Cocner 
had  an  Interest  In  the  property,  and  he  ha; 
dealt  with  it  in  such  a  manner  as  not  011I7 
to  involve  serlousi;  his  own  Int^ests,  bnt 
the  Interests  of  other  persons  who  mast  De^ 
essarily  suffer  thereby  if  It  is  property  h^ 
In  trust  Conduct  such  «s  this  Is  not  the 
ordinary  conduct  of  men  conspiring  to  dieat 
and  defraud  others.  Usually  there  is  Bome- 
thlng  in  the  particular  transaction  and  hi  tbe 
subsequent  acts  of  the  parties  whldi  point 
to  such  a  conclnston.  Here  there  Is  notbios. 
The  whole  cases  rests  upon  the  inrlor  rela- 
tions of  the  parties  and  In  than  must  be 
found  the  fraudulent  purpose.  I  cannot  be- 
lieve the  evidence  justifies  sncb  a  flndlag. 

Contrary  to  tbe  conclusion  ot  the  majority, 
I  am  of  tbe  oi^lon  that  the  trial  court  ua- 
duly  limited  the  testimony  of  Mr.  Hodgdon. 
Mr.  Hodgdon  was  the  first  witness  called  by 
tbe  representative  of  tbe  estata  Be  was 
made  to  t^tl^  concerning  his  relatlcms  u 
an  attorney  wifb  Mr.  Conner,  evea  to  the 
tftct  that  he  represented  Mr.  Conner  in  tbe 
action  in  which  tbe  Judgment  was  obtained 
under  which  the  property  was  sold,  and  to 
the  fact  that  he  became  the  purchaser  it 
such  sale.  When  bis  own  counsel  sought  to 
show  the  entire  transaction  concerning  the 
sale,  tbe  objection  of  the  statute  was  iote^ 
posed  and  sustained  by  tbe  trial  court  In 
other  words,  Mr.  Hodgdon  was  compelled  to 
testify  to  everything  which  would  aid  tbe 
plaintiff  In  establishing  the  claim  of  the  es- 
tate against  him.  and  dmled  the  right  to 
testify  to  those  parts  of  the  transactioit 
which  tended  in  his  own  favor.  This,  as  I 
nndentand  it,  Is  not  the  rule,  and  I  beSen 
is  contrary  to  our  prior  holding  In  HoberttoB 
V.  O'NelU.  67  Wash.  121,  120  Pac  88*.  In 
that  case  the  representative  of  a  decedoifs 
estate  called  th^  adverse  par^  and  had  bim 
identify  certain  checks  drawn  in  the  advene 
party's  favor;  the  purpose  of  tbe  testimony 
being  to  show  that  he  had  received  large 
sums  of  money  belonging  to  the  decedoit 
The  court  then  permitted  tbe  witness  to  ex* 
plain  why  tbe  checks  were  drawn  in  bis 
favor,  and  to  state  that  he  gave  tbe  moa^ 
which  they  represented  to  tbe  deceased.  On 
the  appeal  this  was  assigned  as  error.  We, 
however,  held  that  it  was  not  so,  sayin);  that 
it  would  be  palpably  unjust  to  pmnit  the 
representative  of  a  deceased  person  to  use 
tbe  adverse  party  to  tbe  extent  that  It  might 
aid  him  in  defeating  a  claim  against  or  la 
establishing  an  independent  claim  in  favor  of 
the  estate,  and  then  claim  the  benefit  of  the 
statute  when  the  adverse  party  sought  to 
qualify, or  explain  bis  testimony;  citing  s 
long  list  of  cases  in  support  of  the  rul&  It 
was  further  said: 

"A  like  rule  applies  where  the  cro8s-exUD>' 
nation  is  extended  beyond  the  scope  of  what 
the  witness  would  have  been  permitted  to  te»ti- 
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fy  in  chief  Qfion  direct  examination.  Pierce 
Loan  Co.  T.  Finian,  153  Mo.  App.  106»  182  8. 
W.  280;  Edwards  t.  Latimer.  183  Ho.  610,  82 
8.  W.  109;  Edwards  t.  Wlilte  (Tex.  Cir.  App.) 
120  S.  W.  914.  a;iie  loffie  of  the  caaes  is  tbat 
the  par^^  who  Invokea  the  protection  of  the 
statute  moat  himaeU  reapeet  It** 

But  it  is  needless  to  pursue  the  inquiry 
further.  In  my  opinSon  there  should  be  a 
Judgment  in  favor  of  Hr.  Hodgdon,  or,  It  not 
that,  a  new  trial. 

MITCHELU  J.,^Mncura. 


(130  Wash.  472) 

KILDALL  V.  KING  COUNTY. 


(Ne.  16834.) 
June  &L, 


(Supreme  Court  of  Washington. 

1922.) 

Conatlaa  ^I4ft— Coart  iialllffs  nt  aarvants  of 
the  oonnty,  a»d  no  liability  for  their  aegll- 
Bflace. 

Bailiffs  of  auperior  courts,  appointed  b;  the 
Judges  thereof,  are  not  servants  or  employeea 
of  the  couQ^,  and  the  county  is  not  liable  for 
personal  injwriea  to  jurora  resulting  from  tbeir 
negligence,  under  Rem.  Code  191G.  |  061,  not- 
withatanding  eections  849.  8S0,  8824,  8084, 
9056,  in  view  of  Const,  art  4,  1 1. 

En  Banc. 

Appeal  from  Snpertor  Court.  Kins  County ; 
J.  T.  Ronald.  Judge. 

Action  by  Mary  Klldall  against  King  Coun- 
ty. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Cole  &  Dolby  and  Robt  G.  Cautbom.  all 
of  Seattle^  tor  appellant 

Malcolm  Douglas  and  Wm.  Pannerlee,  both 
of  Seattle  for  re^ondoit 

HOIiCCniB,  J.  In  a  case  to  recover  dam- 
ages for  personal  injuries  received  by  appel- 
lant Mary  EUdaU,  while  serving  as  a  Juror 
In  the  superior  court  for  King  county,  a  de- 
murr»  was  Interposed  to  the  amended  com- 
plaint, and  sustained  by  the  trial  court  The 
appellants  elected  to  stand  on  tbelr  amended 
complaint  and  Judgment  of  dismissal  was 
entered  against  them,  from  which  they  ap- 
peal. 

The  amended  complaint  charges  tlut  Mary 
Eildoll,  wltb  11  other  Jurors  engaged  In  the 
trial  of  a  cause,  was,  at  the  direction  of  the 
Judge  presiding,  taken  to  dinner  by  two  bail- 
iffs, that  they  were  Instructed  to  follow  the 
orders  and  directions  of  the  Imlllffs,  who 
were  ordered  to  beep  the  jurors  together  and 
separate  from  all  other  persons.  It  is  al- 
leged that  on  the  return  from  the  place 
wliere  dinner  was  furnished  to  the  Jurors  to 
tbe  courthouse,  the  bailiffs  caused  the  Jurors 
to  walk  two  and  two,  preceded  by  a  balllCt 


a  the  head  of  the  column,  and  followed  by  the 
other  bailiff  at  the  rear.  So  conducted,  the 
jurors  were  led  Into  that  part  of  a  busy 
street,  where  vehicles  had  the  right  o£  way. 
and  pedf^strians  bad  no  right  to  be,  without 
opportimity  to  see  or  avoid  approaching  traf- 
fic, and  there  an  automobile,  moving  at  a 
very  great  rate  of  speed,  ran  into  the  column, 
striking  down  and  very  seriously  injuring 
Mrs.  EildaU. 

Appellant's  briefs  range  over  a  very  wide 
field,  and  present  numerous  authorities 
thought  to  bear  on  the  case.  Respondent  pre- 
sents the  single  contention  that  the  persons 
alleged  to  have  been  the  servants  of  tbe  coun- 
ty, and  for  wbose  acts  tbe  county  Is  sought  to 
be  held  were  not,  in  law  or  in  fact  the  serv- 
ants of  the  county,  and  tbat  the  rule  of  re- 
spondeat superior  cannot  be  Invoked,  and 
tbat  hence  the  complaint  foils  to  state  a 
cause  of  action. 

It  is  Insisted  by  the  appellant  that  our 
statute  (Rem.  Code,  §  051),  by  direct  and  pos- 
itive language,  gives  the  right  of  action  in 
such  case  as  this.  The  sectiim  rtiied  on  is  as 
fbUows: 

"Ad  action  may  be  maintained  against  a  coun- 
ty, or  other  of  the  public  corporations  mention- 
ed aDd  described  in  the  preceding  section,  either 
upon  a  coutract,"  etc.,  "or  for  afi  injury  to  the. 
rights  of  plaintiff  arising  from  some  act  or 
omission  of  such  conn^  or  other  pnUie  corpo- 
ration." 

Under  this  statute  counties  have  been  held 
liable  for  neglects  or  omissions  of  duty  In 
respect  to  tbelr  county  affairs.  Thus,  in  Kirt- 
ley  V.  Spokane  County,  20  Wash.  Ill,  54  Pac. 
036,  it  was  held  tbat  while,  at  common  law, 
a  municipal  corporation  is  not  liable  to  an 
Individual  for  neglect  to  keep  a  highway  In 
repair,  whereby  he  suffers  an  injury  in  using 
It  under  this  statute  the  county  was  suable. 
See,  also,  McCluug  v.  King  County  (Wash.) 
204  Pac.  1064;  Bergen  t.  Lewis  County,  OS 
Wash.  400,  164  Pac.  73;  Arlsbln  t.  King 
0>unty,  106  Wash.  176, 173  Pac.  1020;  Conger 
V.  Pierce  County  (Wash.)  108  Pac.  877. 

Appellants  also  invoke  tbe  aid  of  various 
other  statutory  provisions,  as  section  0056, 
Rem.  Code,  which  gives  to  every  court  of  rec- 
ord power  to  appoint  as  many  bsUlffs  as  may 
be  necessary,  and  section  8083,  which  pro- 
vides that: 

"BailiEFs  of  the  several  superior  courts  of 
this  state,  appointed  by  the  respective  Judges 
thereof,  shall  be  paid  for  their  services,  not  to 
exceed  three  dollars  per  day,  by  tbe  county  In 
which  the  court  is  held.'* 

Also  section  8084,  reading: 

"From  time  to  time,  the  saperior  judge  of 
tbe  county  shall  certify  tbe  amount  due  any 
such  bail^,  and  order  tbe  payment  thereof; 
and  thereupon  tbe  county  auditor  shall  Issue 
to  such  bailiff  a  warrant  on  the  county  treas- 
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nrer,  payable  out  of  the  general  fund,  for  the 
amouDt  so  certified." 

And  also  chapter  141,  Laws  of  1919,  which 
reads: 

"Bailiffs  of  the  Eeveral  auperlor  courts,  ap- 
pointed by  the  respective  judges  thereof,  in 
counties  of  this  state  having  a  population  of 
more  tbao  one  hundred  fifty,  thousand,  shall 
be  paid  for  their  services  one  hundred  and 
twenty-five  dollars  per  month  by  the  coan^  in 
which  the  court  is  held." 

It  is  also  asserted  appellant  that,  while 
the  bailiffs  are  appointed  by  the  Judges  of  the 
superior  court,  they  serve  both  the  state  and 
the  county  (Stete  ex  reL  Dyer  t.  0>lchell, 
4  Wasih.  715,  31  Pac.  19;  In  re  Salary  of 
Superior  Judges,  82  Wash.  623, 144  Pac.  929). 
and  that  by  reason  of  being  paid  by  the  coun- 
ty, and  bavli^  to  do  only  with  the  business 
of  the  court  wittiln  the  county,  bailiffs  be- 
come county  emirtoyees.  /niere  are  also  other 
statutes,  which  provide  that  the  court  shall 
direct  that  food  be  provided  for  jurors  when 
kept  together,  and  that  the  food  be  provided 
at  the  expense  of  the  county.  SecU<ais  349 
and  350,  Rem.  Code. 

It  is  said  In  argument  that  a  bailiff,  acting 
luder  the  direction  and  supervision  of  the ' 
judge  of  the  superior  couxt,  is  in  no  differ- 
ent position  than  that  of  a  road  or  bridge  su- 
pervisor or  foreman,  acting  under  the  direc- 
tion and  supervision  of  the  county  commis- 
Bloners,  whose  negligent  act  or  otnisslon  will, 
under  the  cases  heretofore  cited,  Mud  the 
county.  That  cannot  be  true.  Hem.  Code,  f 
3824,  referring  to  the  powers  of  the  county, 
provides: 

"Its  powers  can  only  be  exercised  by  the 
county  commissioners,  or  by  agents  or  officers 
acting  under  their  authority  or  authority  of 
law." 

A  road  supervisor  or  bridge  foreman  is 
employed  by  and  under  the  direct  control  of 
the  county  commissioners. 

But  it  is  argued  that  It  la  the  duty  of  the 
county  cwnmlsslonerB  to  provide  properly  for 
the  Jurors  while  performing  their  functions, 
and  that  bailiffs  have  authority  by  law  to 
take  charge  of,  keep  separate  from  others, 
prevent  communications  with,  and  provide 
food,  under  the  direction  of  the  court,  for 
such  Jurors,  though  the  manner  In  which 
these  duties  shall  l>e  performed  la  not  fixed 
and  defined  by  law.  Under  the  statutes  here- 
tofore referred  to,  bailiffs  can  only  be  ap- 
pointed by  the  judges.  County  commission- 
ers, who  exercise  the  county  powers  and  au- 
thority, have  no  power  to  hire  and  discharge 
bailiffs,  or  to  direct  their  duty. .  Judges  are 
public  officers,  and  not  servants  or  employees 
of  the  county.  They  are  created  by  the  Con- 
stitution. Article  4,  i  1,  Constitution  of 
Washington. 

"Courts  generally  refuse  to  hold  municipal- 
ities responsible  in  damages  for  acta  of  their 


officers,  whose  duties  pertain  to  strictly  pub- 
lic matters.  In  such  cases  the  offlcer  is  looked 
upon,  not  as  a  servant  of  the  corporation,  bot 
as  a  public  offlcer,  responsible  directly  to  tbe 
laws.  If  such  an  officer  commits  an  aetionable 
tort,  the  action  is  against  him,  and  not  against 
the  municipal  corporatien.**  6  Thompson  m 
Negligence,  {  6818. 

No  one  will  contend  that  the  Judge  ot  the 
superior  court,  who  directed  the  Jurors  to  be 
kept  In  the  control  and  custody  of  the  bail- 
Iffs,  would  be  answerable  In  damages  for 
the  injuries  that  resulted  from  the  negli- 
gence of  either  of  the  bailiffs ;  yet  the  bail- 
iffs are  responsible  only  to  the  Judges.  The 
judges  hire  and  discharge  them;  th^  di- 
rect them  in  the  performance  of  thei^  duties; 
no  other  power  or  ofl9clal  has  any  other  au- 
thority or  control  over  them  whatever. 

"It  may  be  observed,  in  the  next  place,  that 
when  it  is  sought  to  render  a  municipal  corpo- 
ration liable  for  the  act  of  tenants  or  agnU, 
a  cardinal  inquirjf  it  whether  thev  are  the  ten- 
ant) or  agents  of  the  corporation.  ,If  tfa;  cor 
poration  appoints  or  elects  them,  can  control 
them  in  the  discharge  of  their  duties,  can  con- 
tinue or  remove  them,  can  hold  them  responsi- 
ble for  the  manner  in  whidi  they  disi:barse 
their  trust,  and  if  those  duties  relate  to  the 
exercise  of  corporate  powers,  and  are  for  the 
peculiar  benefit  of  the  corporation  in  its  local 
or  special  interest,  they  may  justly  be  regarded 
as  its  agents  or  servants,  and  the  maxim  of  re- 
spondeat tvperior  applies.  But  if.  on  the  otfaa 
hand,  they  are  elected  or  appointed  by  the  cot- 
poration,  in  obedience  to  the  statute,  to  perform 
a  public  service,  not  peculiarly  local  or  corpo- 
rate, but  because  this  mode  of  selection  has  bees 
deemed  expedient  by  the  Legislature  in  the  dii- 
tributioa  of  the  powers  of  the  government,  if 
they  are  independent  <^  the  corporation  as  to 
the  tenure  of  their  office  and  the  manner  of 
discharging  their  daties,  they  are  not  to  be  re- 
garded as  the  servants  or  agents  of  the  corpo- 
ration, for  whose  acts  or  negligence  it  is  im- 
pliedly liable,  but  as  independent  public  or  state 
ofTicers  with  such  powers  and  duties  as  the 
statute  confers  upon  them,  the  doctrine  of  r*- 
inpondeat  superior  it  not  applicable.  It  will 
thus  he  seen,  on  general  principles,  it  is  neces- 
sary, in  order  to  make  a  municipal  corporatke 
Impliedly  liable  on  the  maxim  of  respondeat 
superior  for  the  wrongful  act  or  neglect  of  an 
officer,  that  it  he  shown  that  th^  officer  was  its 
officer,  either  generally  or  as  respects  the  par- 
ticular wrong  complained  of  and  not  an  inde- 
pendent public  or  state  officer;  and,  also,  that 
the  wrong  was  done  by  such  officer  while  in 
the  legitimate  exercise  of  some  duty  of  a  cor- 
porate nature  which  was  dev(^ved  on-  him  by 
law  or  by  the  direction  or  authority  of  tba 
corporation."  4  Dillon,  Hnnldpal  Oorpoiwtiona 
(5th  Ed.)  I  1665. 

The  same  work,  in  section  1666,  says: 

"Agreeably  to  the  principles  Just  meotimied. 
police  Oscars  appointei  hp  a  ei'fy  ore  Mf  fb 
agents  or  servawts  in  sudi  a  senae  as  to  render 
it  responrible  for  their  unlawful  or  negligent 
acts  in  the  discbarge  of  their  public  duties  U 
poUcemea." 
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The  daties  of  bailiffa  of  tbe  anperlor  court 
are  more  like  the  duties  of  police  officers  or 
aberiffa.  They  are  an  essential  part  of  the 
admlDlstratlon  of  Justice.  Tlielr  duties  are 
public,  and  independent,  except  to  the  su- 
perior who  appoints  them.  They  are  not  the 
servants  of  the  county,  and  the  eonnty  cannot 
be  held  liable  for  their  acts  or  omissions,  ex- 
cept  as  provided  by  law.  They  are  certainly 
not  such  servants  or  agents  of  a  county  as  to 
reader  the  county  liable  upon  the  principle 
of  respondeat  superior.  See,  also.  Smith  v. 
SeatUe  School  IMstrict  No.  1  et  at.  112  Wash. 
64,  191  Pac.  858,  and  cases  there  dted. 

The  accident  and  Injuries  were  very  re- 
grettable, but  the  right  of  recovery  la  not 
against  the  eonnty.  The  demurrer  was  prop- 
erly sustained,  and  the  action  properly  dis- 
missed. 

Affirmed. 

MAIN.  MACKINTOSH,  BRIDGES,  HOV- 
EY,  and  MITCHEIIJ^  JJ.,  concur. 


<1»  WMb.  ST8> 
MEYER  BROS.  DRUG  CO.  v.  OALLISON. 

(No.  i7rm).) 

(Supreme  Court  of  Washingtoiu    June  12, 

1922.) 

1.  Sales  1 72— Seller  held  not  Jntffled  In 
oanoeliag  orriw  for  "prompt  shipment"  b»> 
eaina  of  bayafs  reoonaigamaat  t«  shipping 
peiats  whare  enbargoas  axlstwl,  Miislag  U- 
lays. 

A  seller  was  not  justified  In  canceling  an 
order  for  a  carload  of  cascara  bark  for 
"prompt  shipment"  because  the  buyer  was 
reconslgning  cars  to  shipping  points  where 
embargoes  existed  owing  to  congested  war 
conditions,  causing  considerable  delay  In  ship- 
ments; the  term  "prompt  shipment"  being 
usually  understood  to  be  more  for  the  buyer's 
benefit  and  meaning  do  more  than  that  the 
aeller  would  deliver  as  promptly  as  poaslble, 
all  things  considered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Pirst  and  Second  Series,  Ship- 
ment.] 

2.  Sales  4(=:34l8(2)-4Hea8ure  of  damagea  for 
breaoh  of  ooatraot  to  'deliver  oar  of  oaseara 
bark  properly  flxad  at  differanee  between 
eoatraot  price  aid  market  price  at  deetlna- 
Uea. 

In  an  action  for  breach  of  contract  to 
deliver  a  car  of  cascara  bark,  where  there  was 
evidence  of  a  market  price  for  fresh  bark*  In 
eastern  markets,  to  which  cars  were  being  re- 
consigned  by  the  buyer,  and  evidence,  includ- 
ing quotations  from  a  well-known  and  reliable 
trade  Journal  of  general  circulation,  as  to 
market  prices  thereof  in  New  York  at  various 
times  vrithin  a  few  weeks  after  the  breach,  the 
court  properly  fixed  the  measure  of  damages 
as  the  difference  between  the  contract  price  and 
the  market  price  at  the  eaatem  markets, 
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though  the  bark  was  sold  f.  o.  b.  place  of  ship- 
ment on  the  Paciflc  Coast. 

3.  Sales  ®=34I7— Assessment  of  damaoes  for 
failure  to  deliver  car  of  cascara  bark  on  ba- 
sis of  averaBO  weight  of  carload  of  3(,000 
pounds  held  erroaeous. 

In  an  action  for  breach  of  contract'  to  de- 
liver a  carload  of  cascara  hark,  where  the 
complaint  alleged  that  an  average  car  con* 
tained  26,000  pounds,  the  weight  of  other 
cars  shipped  by  defendant,  as  shown  by  billa 
of  Isding  accompanied  by  federal  shipping  li- 
censes requiring  cars  to  be  loaded  to  maximum 
capacity,  approximated  from  less  than  24,(XM) 
to  26,000  pounds,  and  the  only  car  which  ap- 
proximated 31,000  pounds,  on  which,  as  an 
average  weight,  the  court  based  its  assessment 
of  damages,  was  one  actually  shipped  to  plain- 
tiff, plaintiff  was  not  entitled  to  damagea  baaed 
on  a  greater  average  might  than  26,000 
pounds. 

4.  Costs  «s>23l  (I)— Appellant  reooverieo  more 
favorable  Jadgment  allowed  ooats  of  appeaL 

An  appellant  recovering  a  more  favorable 
Juctement  will  be  allowed  costs  of  appeaL 

Department  2. 

Appeal  from  Superior  Court,  Grays  Harbor 
County;  Geo.  p.  Abel,  Judge. 

Action  by  the  Meyer  Bros.  Drug  Compdny 
against  I.  P.  CaUlscm.  doing  business  nnda 
the  name  of  Chehalls  Produce  Oompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Modified  and  affirmed. 

John  C  Hogan,  of  Aberdeen,  for  aw^luit 
Theodore  B.  Brumer,  of  Aberdeen,  for  re- 
spondent 

HOIjCX)MB,  J.  Thla  action  ts  one  for 
breach  of  contract  for  failure  to  deliver  a 
car  af  cascara  bark. 

On  July  3,  1918,  after  preliminary  negotla- 
tlona  aE^>ellant  accepted  respondenfe  order 
for  a  carload  ttf  cascara  bark  for  prompt 
shipment.  The  price  stipulated  was  12  cents 
per  pound,  f .  o.  b.  shipping  point,  which  was 
Aberdeen,  Wash.  On  June  29,  1918,  appel- 
lant had  given  respondent  an  option,  which 
would  expire  July  8.  1918,  to  purchase  tht 
two  cars  of  cascara  bark,  at  12  cents  per 
pound.  On  July  2d,  respondent  exercised  its 
option  to  purchase  (me  car,  and  placed  its 
order  with  appellant  tot  It  On  July  Sd,  re- 
spondent exercised  Its  option  to  purchase  the 
seccmd  car,  which  la  the  car  In  controversy 
now,  and  appellant  accepted  respondent's  or- 
der. All  negotiations.  Including  the  placing 
of  the  order  and  ita  acceptance,  were  car- 
ried on  by  telegraph  and  letter.  Appellant 
was  instructed  by  wire  to  await  dilpping  in- 
structions. On  July  8th,  without  waiting  for 
shipping  Instructions,  a^llant  shipped  the 
first  car  of  bark,  and  on  July  11th,  eight  days 
after  the  acceptance  of  the  order,  canceled 
the  order  for  the  second  car.  At  the  time  of 
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the  cancellation  of  flie  ctrntract,  ttie  price  of 
cascara  bark  had  materially  advanced. 

At  the  time  the  contract  was  made,  em- 
bargoes were  In  effect  In  certain  parts  of 
the  United  States»  dne  to  congestlcm  brou^t 
about  by  war  conditions,  and  permits  or  li- 
censes were  required  to  he  obtained  before 
shipments  In  carload  lots  conld  be  forward- 
ed to  many  eastern  points.  The  drug  com- 
pany proceeded  with  due  diligence  to  obtain 
the  necessary  shipping  licenses,  which  were. 
In  due  course,  forwarded  to  appellant. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  j:he  court,  after  seeing  and 
bearing  the  witnesses,  found  all  the  material 
facts  in  favor  of  respondent,  and  granted 
judgment  in  its  favor  in  the  siun  of  1852.50. 

[1]  /nie  first  claim  of  error  made  by  appel- 
lant is  that  the  court  erred  In  holding  that 
there  was  a  breach  of  contract  by  appellant 

This  was  largely  a  question  of  fact  A 
reading  of  the  telegrams  and  letters,  how- 
ever, convinces  us  that  the  trial  court  right- 
ly decided  that  question.  Appellant  claims 
that  when  he  offered  the  carload  of  bark 
for  "prompt  shipment"  to  respondent  in  St. 
Louis,  he  was  not  contemplating  that  the 
berk  was  to  be  shipped  to  Atlantic  Seaboard 
points,  where  embargoes  existed  against  ship- 
ments owing  to  congested  conditions  brought 
about  by  the  war,  causing  considerable  delay 
In  shipments,  and  that  when  he  found  that 
they  were  reconsignlog  the  cars  to  such 
points,  and  that  shipping  licenses  were  re- 
quired, he  was  jastified  In  canceling  the  or- 
der for  the  second  car. 

We  do  not  so  consider.  The  term  "prompt 
shipment,"  as  used  in  bis  offer,  meant  no  more 
than  that  the  seller  would  deliver  as  prompt- 
ly as  possible,  all  things  considered.  24  A. 
&  E.  Cyc.  of  Law,  1074 ;  Victor  Safe  A  Lock 
Co.  V.  O'Neil,  48  Wash.  176,  »3  Pac.  214; 
Hoffman  v.  Tribune  Publishing  Co.,  65  Wash. 
467, 118  Pac.  306. 

It  Is  usually  understood  to  be  more  for  the 
benefit  of  the  buyer. 

At  the  time  the  contract  was  drawn,  appel- 
lant was  bound  to  consider  the  conditions  of 
commerce  and  of  transportation  throughout 
the  country ;  and  knew  that  respondent  was 
a  Jobber,  purchasing  such  commodities  as  ap- 
pellant had  for  sale,  and  reselling  for  the 
market  There  was  do  assurance  evai,  had 
the  bark  been  contracted  to  be  delivered  In 
St  Louis,  Mo.,  that  an  embai^  might  not  be 
placed  upon  such  shipment  so  that  the  same 
regulations  would  have  been  necessary  as 
were  necessary  for  shipments  to  New  York, 
and  the  use  of  the  term  "prompt  shipment" 
could  not  avoid  the  regulations  of  the  feder- 
al government  concerning  such  shipments. 

We  therefore  agree  with  the  trial  court 
that  appellant  himself  wrongfully  breached 
the  contract  by  canceling  the  order  for  the 
second  car. 

[2]  The  next  claim  of  error  la  that  (be 


court  erred  In  holding  that  there  was  any 
rise  in  the  market  price  of  cascara  bark  be-' 
twees  July  8  and  Jnly  11*  1918,  and  that 
there  was  any  evidence  of  the  market  value 
of  cascara  berk  In  New  York  except  for  old 
or  cured  cascara  bark. 

Objection  is  also  made  to  the  reception  in 
evidence  of  copies  of  the  Oil,  Paint  and  Drug 
Reporter,  of  July  8,  July  15,  July  22,  and 
July  29,  1918. 

The  evidence  shows  that  OU,  Paint  and 
Drug  Reporter  is  a  well-known  and  reliable 
trade  journal  of  general  circulation,  and  its 
quotations  of  market  prices  are  accepted  by 
the  trade  generally  throughout  the  United 
States  as  reliable  and  trustworthy.  The 
same  market  journal  and  Its  quotations  were 
approved  by  this  court  in  Marden,  Orth  & 
Hastings  Corporation  v.  Trans-Pacific  Cor- 
poration, 109  Wash.  296,  186  Pac.  884. 

The  market  quotation  from  this  joornal  for 
July  8th  shows  the  price  of  cascara  bark  in 
New  York  to  have  been  from  17  to  20  cents. 
The  quotation  of  July  15th,  whldi  was  the 
next  weekly  issue  of  the  journal,  sfaowa  the 
price  of  such  bark  in  New  York  at  from  18 
to  20  cents.  There  was  also  evidmce  by  wit- 
nesses testifying  to  their  knowledge  of  the 
market  price  of  bark  in  New  York  showing 
that  the  price  was  not  less  than  10  cents  in 
the  early  part  of  July,  1918.  Appellant  con- 
tends, and  so  testified,  that  there  was  no 
market  price  for  green  or  fresh  lurk  any- 
where in  the  United  States  ezc^t  on  the 
Paciflc  Coast,  wh«-e  it  originates.  There  Is 
other  evidence  to  the  contrary,  and  it  is  un- 
reasonable to  suppose  that,  because  there  Is 
a  primary  market  price  of  raw  bark  at  the 
place  where  It  originates,  there  is  no  other  or 
dlffieroit  iwioe  for  the  product  at  the 
where  it  is  to  be  aold  to  Hie  mannfactnrera 
and  trade. 

The  trial  court  was  therefore  right  in  de- 
ciding that  the  measure  of  damages  Is  the 
difference  between  the  contract  price  of  12 
cents  a  pound  and  the  market  price  at  the 
time  of  the  breach;  and  that  the  eastern 
market  should  govern,  since  the  bark  was 
sold  to  be  delivered  In  the  east,  although  sold 
on  terms  f.  o.  b.  place  of  shipment 

[3]  The  trial  court  was  in  error,  however. 
In  holding  that  an  average  car  of  cascara 
bark  would  contain  approximately  81.000 
pounds,  and  basing  damages  thereon. 

The  allegation  of  respondent's  amended 
complaint  was  that  an  average  car  contains 
26,000  pounds.  Appellant  Introduced  a  copy 
of  the  bill  of  lading  of  the  car  which  was 
sold  and  delivered  to  respondent  which  was 
shipped  aa  containing  31,000  pounds,  subject 
to  correction,  and  which  whs  corrected  to 
show  that  it  contained  29,400  pounds.  The 
allegation  aa  to  the  weight  of  an  avK-age 
car  of  cascara  berk  was  denied  by  appellant, 
and  there  was  do  other  ivoof  as  to  what  con- 
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Etitutcd  an  average  car,  except  copies  of  Mils 
of  lading  Introdoced. 

Respondent  Itself  Introduced  In  evldeiice  a 
number  of  copies  of  bills  of  lading  for  the 
purpose  of  showing  that  appellant,  at  and 
after  the  time  of  the  breach  of  the  contract 
allied  In  this  case,  had  shipited  other  ears 
at  cascara  bark,  and  In  almost  every  In- 
stance had  Oie  federal  permits  or  shipping  li- 
censes accompany  the  bills  of  ladln;;.  Not 
one  of  these  copies  of  bills  of  lading  showed 
a  car  weighing  31,000  pounds.  Shipping  li- 
censes required  cars  to  be  loaded  to  maxi- 
mum capacity.  Seretal  of  them  approxi- 
mated 25,000  pounds;  several  ar«  under 
24,000  potmds ;  one  or  two  approximate  ^C- 
OOO  pounds ;  and  only  the  one  Introduced  in 
e7ld«ice,  and  which  waA  actually  shipped  to 
respondent,  approximated  81,000  pounds.  We 
are  therefore  of  the  opinion  that  since  there 
Is  no  evidence  contradicting  the  allegation 
that  26,000  pounds  was  the  average  weight 
of  a  car  of  cascara  bark,  respondent  was  not 
entitled  to  have  Its  damages  based  on  any 
greater  poundage  than  26,000  potmds. 

^e  trial  court  found  that  the  market 
value  of  freeh  or  green  cascara  bark  In  New 
York  was  16  cents  a  pound,  making  a  dif- 
ference of  4  craits  a  pound  between  the  mar- 
ket price  and  the  contract  price,  and  that 
the  freight  rate,  which  was  VA  cents  per 
pound,  should  be  deducted,  making  the  net 
damages  2%  cents  per  pound  upon  31,000 
pounds.  Hie  Judgment  should  have  been  for 
2%  cents  per  pound  upon  not  to  exceed 
26.000  pounds,  which  would  have  been 
$137.60  less  than  the  court  allowed,  or  $715. 

The  Judgment  will  be  modified  to  allow  re- 
spondent to  recover  $715  and  Its  costs  In  the 
court  below. 

[4]  Appellant  having  recovered  a  more 
fiivorable  Judgmoit  by  amieal  wUI  be  allowed 
costs  of  appeal. 


PAREBR.  C.  J-  and  MAIN. 
TOSH,  and  HOVBT,  concur. 


MACKIN- 


(UD  W«Bli.  449) 

STATE  ex  fU  CANAL  TIRE  CO^  lie, 
HALL,  Ssperior  Court  Jud|a.' 

(No.  17302.) 


V. 


(Sepreme  Oonrt 
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1922.) 
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I.  Cxeeutlea  «=3379— Servloe  of  order  In  sup- 
pleneatary  prooeodings  may  bs  mads  by 
psrsos  other  than  sheriff;  "process." 
Under  Rem.  Code  1915.  8  613,  providing 
that  in  supplementary  proceeding  the  court 
may  order  the  judgment  debtor  to  appear  and 
be  examined,  and  that  the  order  shall  run  to 
the  aberiff  where  the  arrest  of  the  debtor  is 
desired,  s»vice  of  an  order  for  dppearanoe 
merely,  and  not  for  arrest,  by  one  other 


than  the  sheriff  or  peace  officer  was  proper, 
though  section  36  provides  that  all  "process" 
shall  be  served  by  the  sheriff  unless  otherwise 
provided  by  statute;  supplementary  proceed- 
ings being  merely  anziliary  to  the  original 
action. 

[Ed.  Note.— For  other  definitions,  see 
Words  and  Phrases,  First  and  Second  Series, 
Process   (Id  Practice).] 

2.  StatHtes  <s=»200— LaRfoaie  noldad  to  cos- 

vey  meaning. 
To  Bern.  Code  lOlC^  1  625.  subd.  2,  pro- 
viding that  service  of  an  order  In  supple- 
mentary proceedings  upon  a  corporation  may 
be  made  by  leaving  a  copy  with  an  officer,  and, 
unless  the  officer  to  be  served  is  designated  bi 
the  order,  series  may  be  '*by  any  person  who 
can  serve  a  summons  In  an  action"  the  quoted 
words  are  meaningless  unless  tbey  are  made 
to  read,  "upon  any  person  upon  whom  sum- 
nums  can  be  served." 

3.  Exeevtloa  «9379^-Copy  of  snlsr  In  sapple- 
menltry  praosedlios  mnst  be  esrtHled  by 
derk  of  eonrt. 

Bern.  Code  1916.  |  626,  providing  that  serv- 
ice of  an  order  requiring  a  person  to  appear 
at  supplementary  proceedings  and  be  examined 
shall  be  by  s  certified  copy  of  the  original,  im- 
plies certification  by  the  custodian  of  the 
papers,  and  an  order  directing  that  the  copy 
might  be  certified  by  the  attorney  of  record  for 
plaintiff  was  improper. 

Department  2. 

Original  proceeding  in  mandamus  by  the 
State,  on  the  relation  of  the  Canal  Tire  Com- 
pany, Inc.,  against  Calvin  S.  Hall.  Judge  of 
the  Superior  Court  of  King  County.  Writ 
dented. 

Henry  Clay  Agnew,  ot  Seattle,  tor  relator. 
Ofell  H.  JobnsMi,  of  Seattle,  for  respondr 
ent. 

HOVEY,  J.  Relator  Instituted  proceed- 
ings supplementary  to  execution,  and  ob- 
tained an  order  requiring  the  Judgment 
debtor  to  appear  for  examination.  The  or- 
der provided  that  service  might  be  made  by 
any  person  competent  to  serve  summons  In 
a  civil  action,  and  that  tbe  copy  of  the  order 
might  be  certified  by  the  attorney  of  record 
for  the  plaintiff.  The  Judgment  debtor  fall- 
ing to  appear,  the  attorneys  for  the  creditor 
moved  the  respondent  Judge  for  a  bench  war- 
rant, whereupon  the  attorneys  for  the  Judg- 
ment debtor  objected  to  the  Issuance  of  the 
warrant,  upon  the  ground  that  the  court  had 
acquired  no  Jurisdiction  of  the  person  of  the 
defendant,  by  reason- of  the  fact  that  the 
order  served  was  not  served  by  tbe  sheriff 
or  any  peace  oQlcer,  and  was  not  ceriided  as 
being  a  true  copy  of  the  original  by  the  clerk 
of  the  court  The  trial  court  sustained  the 
objection,  and  refused  to  issue  tbe  warrant. 
Whereupon  the  Judgment  creditor  applied  to 
this  conrt  for  writ  of  mandamus.  Tbe  Judg- 
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ment  debtor  ai^ars  by  counsel  In  thia  court 
and  renews  the  objectima  offered  In  the  trial 

court 

[t]  Respondent  contends  that  the  order  in 
question  Is  process  as  contemplated  by  sec- 
tion 35,  Rem.  Code,  which  provides  that  all 
process  shall  be  directed  to  the  sheriff,  and 
by  him  served  unless  ottierwlBe  directed  by 
statute. 

We  held  In  Flood  v.  Llbby,  38  Wash.  366, 
80  Pac.  533.  107  Am.  St.  Rep.  851.  that  pro- 
ceedings supplementary  to  execution  are  not 
independent  proceedings,  but  are  merely 
auxiliary  to  the  original  action,  and  a  con- 
tinuation thereof.  Our  statute  (section  813, 
Rem.  Code)  iM-ovides  that  the  wder  shall 
run  to  tbe  sheriff  where  It  is  desired  to  ar- 
rest the  debtor;  but  there  is  no  provision  in 
the  chapter  on  this  subject  directing  that  the 
service  of  the  order  Involved  here  shall  be 
made  in  any  manner  different  from  any  other 
(wder  of  the  court  In  the  course  of  an  ac- 
tion. 

[2]  Respondent  contends  that  the  provi- 
sions of  snbd.  2,  %  625,  which  reads  as  fol- 
lows: 

"Service  upon  a  corporation  is  sufficient  If 
made  upon  an  officer,  to  whom  a  copy  of  a 
summons  mast  be  delivered.  Where  a  aum- 
monB  is  personally  served  upon  a  corpora- 
tion, unless  tbe  officer  to  be  served  is  specially 
designated  in  tbe  order,  the  order  may  be 
served  by  any  person  who  can  serve  a  sum- 
mons in  an  action." 

— 4)y  implication  excludes  service  by  any 
other  person  than  the  sheriff  except  where 
service  Is  to  be  made  upon  a  corporation. 
We  believe  that  upon  consideration  of  this 
section  it  will  become  appar^t  that  the  lan- 
giiage  should  not  be  construed  literally  as 
it  reads.  The  provision  first  provides  that 
service  must  be  made  upon  the  officer  named. 
If  one  is  named,  and  the  concluding  words, 
"may  be  served  by  any  person  who  can  serve 
a  summons  In  an  action,"  should  read,  "may 
be  served  upon  any  person  upon  whom  sum- 
mons can  be  served,"  In  order  to  give  mean- 
ing to  the  whole  section. 

We  are  of  the  opinion  that  the  original  or- 
der was  proper  in  directing  the  service  to  be 
made  by  any  one  who  could  serve  summons. 

[3]  By  subdivision  1  of  section  625,  supra, 
It  Is  provided  tliat  service  shall  be  of  certi- 
fied copies.  In  the  absence  of  other  legisla- 
tive direction,  the  proper  person  to  certify 
a  copy  is  tbe  one  having  possession  of  the 
original.  11  C.  J.  78;  Roberts  v.  Center,  26 
Wash.  435,  67  Pac.  151.  In  this  case  the 
custodian  was  the  county  clerk,  and  we  think 
the  trial  court  was  right  In  holding  the  ser- 
vice bad  upon  this  ground, 
writ  will  be  denied. 

PARKER,  C.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ.,  concur. 


NORTHERN  PAC.  RY.  CO.  V.  DEPART- 
MENT  OF  PUBLIC  WORKS  et  aL* 
<N».  17157.) 

(Supreme  Court  of  Washington.    Jnne  1^ 
1022.) 

Carriers  <8==>l2(6i/2)— 3taite  statste  llnKlii 
time  for  flllns  complaint  with  commission  for 
overoliarges  unatTected  by  federal  Transiisr- 
tation  Act,  suspendlag  linttatlon. 

Federal  Transportation  Act,  |  206(f),  pro- 
viding that  the  period  of  federal  control  shiD 
not  be  computed  as  part  of  the  periods  of 
limitation  tn  actions  against  carrier  or  ia 
claims  for  reparation  to  the  commission  for 
causes  of  action  arising  prior  to  federal  con- 
trol, applies  only  to  tbe  federal  rate  regulatiof 
statutes,  and  has  no  effect  on  Rem.  Code  1916, 
§  8626 — 91,  reguiring  complaints  cooceraioB 
overcharges  to  be  filed  with  tbe  Public  Serv- 
ice Commission  (now  Department  of  Public 
Works)  within  two  years  from  accrual  of 
cause  of  action,  compliance  with  which  is  nec- 
essary for  juris^ction. 

Department  2. 

Appeal  from  Superior  Court,  Thurston 
County ;  Ifiim  M.  Wilson,  Judge. 

Writ  of  review  by  the  Northern  PadUe 
Railway  Company  against  the  Department  of 
Public  WOTks  and  the  Inteniati<mal  Spar 
Company.  From  a  Judgment  alttarmlng  an 
order  of  said  Department  In  favor  of  tbe 
said  Spar  Company,  said  Hallway  Conpanr 
appeals.   Reversed  and  dismissed. 

Geo.  T.  Reid,  of  Seattle,  J.  W,  Quici,  (rf 
Tacoma,  and  L.  B.  da  Ponte,  of  Seattle,  (or 
appellant 

Lindsay  L.  Thompson  and  Raymond  W. 
Clifford,  both  of  Olympla,  and  John  E,. 
Belcher,  of  Tacoma,  for  respondents. 

HOLCOMB,  J.  A  complaint  was  filed  be- 
fore the  Public  Service  Commission  of  tbe 
state  of  Washington,  on  July  14,  1917,  by 
Miller  dc  Murray,  copartners  doing  business 
as  International  Spar  Company,  against  the 
Northern  Pacific  Railway  Company,  for  al- 
leged discrimination  in  freight  charges  upon 
logs  or  spars,  against  the  complainants,  up- 
on shipments  between  certain  points  within 
tbe  state  .of  Washington.  That  complaint  al- 
leged no  specific  amounts  of  overcharge  and 
demanded  no  refund  or  reparation.  It  was 
dismissed  by  tbe  commission  upon  the  hear- 
ing, npon  tbe  ground  that  tbe  complainant 
bad  not  attacked  the  reasonableness  of  a 
rule  and  rate  published  by  the  railway  com- 
I>any,  but  charged  discrimination ;  the  com- 
mission deciding  that,  tbe  proper  tariff  rate 
having  t>een  charged  to  complainant,  tbe 
railway  company  could  not  be  tield  gull^  of 
discrimination. 

No  writ  of  review  was  sued  out  within  3U 
days,  or  ft  all,  and  no  further  proceedings 
were  had  in  the  case  before  the  commlssioD 
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until  August  10,  1921,  when  there  was  filed 
with  the  Department  of  Public  Works,  which 
had  succeeded  to  the  duties  of  the  former 
Public  SerTlce  Commission,  a  petition  for 
the  reopening  of  cause  No.  4452,  the  cause  re- 
ferred to  hereinbefore.  This  petition  refers 
to  and  repeats  the  statements  of  the  Qrst 
petition,  and  further  states  that,  after  the 
government  assumed  control  of  the  railways 
about  January  1,  1918,  a  complaint  was  filed 
with  the  Interstate  Commerce  Commission 
by  Miller,  allying  that  the  same  rates 
charged  him  for  transportation  of  long  tim- 
bers ttetween  the  same  specified  points  on 
the  Northern  Pacific  within  the  state  of 
Washington  were  unreasonable  and  unjust 
in  certain  specified  amounts.  In  that  case 
the'  Interstate  Commerce  Commission  held 
tbe  rates  to  be  unreasonable,  and  ordered 
reparation  to  be  made  by  the  Railroad  ad- 
ministration for  the  period  only  of  federal 
cootroL  60  Interst.  Com.  Com'n  R.  162. 
Petitioner  therefore  prayed  that  cause  No. 
4452.  Public  Service  Commission  proceedings, 
be  reopened  for  further  proceedings,  and  that 
he  be  permitted  to  file  an  amended  com- 
plaint. The  railway  company  appeared  and 
<ri)Jected  to  the  reopening  of  the  cause  by 
the  department  on  tbe  ground  that  It  was 
without  jurisdiction  so  to  do. 

On  September  30,  1921,  the  department 
made  an  order  reopening  the  cause,  permit- 
ting an  amraded  complaint  to  be  filed,  and 
ordering  that  the  cause  be  set  toh  hearing 
on  October  7,  1921,  at  which  time  both  par- 
ties might  appear  and  offer  additional  evi- 
dence. An  amended  complaint  was  filed  by 
petitioner  ttefore  the  Department  of  Public 
Works,  answered  by  the  raUway  (iompany, 
and  the  hearing  bad  as  ordered.  The  acts 
complained  ot  as  to  intrastate  charges  oc- 
curring prior  to  federal  control  occurred  he- 
tween  August  24,  1917,  and  Decemoer  22, 
1917.  Petitioifer  alleged  that  the  same  over- 
ctiarges  were  held  to  be  unreasonable  and 
excessive  by  the  Interstate  Commerce  Com- 
mission, on  shipments  after  these  dates.  The 
amended  complaint  alleges  that  petitioner 
was  compelled  to  and  did  pay  the  excessive 
overcharges  exacted  prior  to  federal  control, 
claimed  reparations  in  the  sum  of  $1,272.66, 
with  interest,  and  prayed  that  Just  and  rea- 
sonable rates  t>e  prescribed  by  the  d^a^^ 
ment  for  the  period  after  March  20,  1920, 
when  federal  control  ceased.  The  depart- 
ment granted  all  the  relief  demanded  in  the 
amended  complaint 

Within  the  time  prescribed  by  law  appel- 
lant sued  out  a  writ  of  review  of  the  order 
of  the  Department  of  Public  Wn-ks  to  the 
superior  court  Upon  hearing  upon  the  rec- 
ord, the  superior  court  aifirmed  the  order  of 
tbe  Department  of  Public  Works  awarding 
the  reparation  demanded  by  the  shipper  in 
the  sum  of  $1,272.66,  with  interest,  and  fix- 
ing future  rates.  Vpon  ai^eal  from  ttie 
Judgment  ot  the  superior  court  the  an^UaDt 


does  not  complain  of  the  order  prescribing 
rates  after  the  period  of  federal  control  had 
ceased,  March  1,  1^,  but  complains  of  the 
reparation  awarded  by  the  commission  and 
affirmed  by  the  trial  court. 

A  number  of  questions  are  argued  by  aiv 
peUant,  Induding  the  finality  of  the  former 
order,  because  no  review  has  been  had  therer 
of  under  the  statute  providing  for  such  re- 
view. Rem.  Code.  8g  8620—86  and  8626—99. 
Laying  all  other  questions  aside,  we  are  of 
tbe  opluton  that  tbe  order  of  the  department 
awarding  rex>arations  and  the  judgment  af- 
firming tbe  same  must  be  reversed  and  set 
aside  upon  one  ground  only.  No  demand  for 
reparations  was  made  in  the  original  com- ' 
plaint.  In  cause  No.  4452  before  the  Public 
Service  Commission,  nor  was  any  demand 
therefor  made  at  any  time  until  In  and  by 
the  amended  complaint  filed  September  80, 
1921.  It  was  purely  a  matter  of  intrastate 
rates  arising  before  the  exclusive  ctmtrol  of 
the  federal  government,  of  which  tbe  state 
was  never  divested  «f  jurisdiction  to  regulate 
and  adjudicate. 

It  is  contended  by.  respondent  that  under 
the  Federal  Transportation  Act,  section  206 
(f).  Transportation  Act  of  1920  (41  StaL 
45ti),  reading  as  follows: 

"Tbe  period  of  federal  control  shall  not  be 
computed  as  a  part  of  the  periods  of  limitation 
in  actions  against  carriers  or  in  claims  for  repa- 
ration to  the  commission  for  causes  of  action 
arising  prior  to  federal  contcoL** 

— stispended  the  statute  of  limitations  ot 
two  years  of  the  state  of  Washington  (Rem. 
Code,  S  8626—91),  which  provides: 

"AU  complaints  eoDceraiog  overcharges  shall 
be  filed  *  *  *  within  two  years  from  the 
time  the  cause  of  action  accrues,  and  the  peti- 
tion (or  the  enforcement  ot  tho  order  shall  be 
filed  In  the  court  within  one  year  from  tbe  date 
of  the  order  of  the  commission." 

Passing,  without  deciding,  the  question  of 
whether  the  suspension  of  the  statutes  of 
limitation  provided  for  in  subdivision  (f) 
of  section  206  of  the  federal  Transportation 
Act  applies  to  any  other  than  claims  for 
reparation  to  the  Interstate  Commerce  Com- 
mission for  causes  of  action  arising  upon  In- 
terstate commerce  charges  and  rates,  we  ar« 
of  the  opinion  that  tbe  two-year  statute  ot 
this  state  above  quoted  was  not  suspended. 
We  held  in  Hewitt  Logging  Co.  v.  Northern 
Pacific  Ry.  Co.,  97  Wash.  508.  166  Pac.  1153, 
3  A.  L.  R.  198,  that  it  was  &  condition  pre- 
cedent to  the  right  to  sue  for  reparations 
for  overcharges  that  the  claim  be  made  be- 
fore the  regulatory  commission  under  our 
statutes,  within  two  years,  and  we  held  in 
the  same  case,  and  In  Belcher  v.  Tacoma  & 
Eastern  Ry.  Co.,  99  Wash.  34,  168  Pac.  782, 
that  a  complaint  to  the  regulatory  commis- 
sion was  necessary  before  an  action  for  the 
recovery  thereof  In  a  court  under  section 
8626,  Bubd.  91,  Rem.  Code,  could  be  main- 
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talned.  Under  the  correeponding  provlislcm 
of  the  federal  statutes  (Interstate  Commerce 
Act  Feb.  4,  1887,  c.  104,  1 16.  24  Stat  S84,  as 
amended  by  Act  Cong.  June  29. 1906,  c  8601, 
f  S,  34  Stat  500  [U.  S.  Comp.  St  |  8684B 
regnlatlnff  transportatlmi  and  traffic  charges, 
which  reads  that  "complahits  for  the  recovery 
of  damages  shall  be  filed  with  the  conunlaslon 
wltbtn  two  years  from  the  time  the  cause 
of  action  accrues,  and  not  after,"  the  Su- 
preme Court  of  the  United  States,  in  United 
States  T.  Interstate  Commerce  Commission. 
246  U.  S.  638,  88  Sup.  Ct  406.  62  L.  Ed.  014, 
held  that  It  was  Jurisdictlona]  that  such  com- 
plaints to  recover  r^arations  or  damages 
for  overdiarges  should  be  filed  within  two 
years.  In  that  case  the  court  held  that  the 
cause  of  action  accrues  to  the  shipper,  with- 
in the  meaning  of  the  provlslfm,  when  the 
unreasonable  charges  are  paid,  not  when  the 
shipment  is  rec^red  or  dellTered  by  the  cai^ 
rler.   It  was  there  said: 

*****  the  holding  of  the  commission  was, 
not  that  having  Jurisdiction  over  the  claim, 
upon  consideration  thereof,  it  was  found  to  be 
barred  by  a  statute  of  limitation,  bnt  that  the 
langaage  of  the  two-year  provision  of  the  act 
was  jarfadictlonal,  and  placed  It  so  beyond  its 
power  that  it  eonld  not  be  considered  at  all,  and 
that  for  this  reason,  the  petition  to  the  extent 
it  related  to  the  overcharges  paid  on  Febraary 
1,  1011.  was  dismissed.  We  agree  with  this 
conclusion  of  the  commission,  that  the  two- 
year  provision  of  the  act  is  not  simply  a  stat- 
ute of  limitation,  but  la  jurisdictional— is  a 
limit  set  to  the  power  of  the  commission,  as 
distinguished  from  a  rule  of  law  for  the  guid- 
ance of  it  in  reaching  its  condusion"  citing  In- 
terstate Commerce  Commission  v.  Northern 
Pacific  Ry.  Co.,  216  U.  S.  638^  30  Sup.  Ct.  417, 
54  L,  Ed.  606,  PhUlips  Co.  v.  Orand  Trunk,  etc.. 
By.  Co.,  236  U.  S.  662,  35  Snp.  Ot  444,  00  U 
Bd.  774,  and  other  caaes. 

There  Is  no  difference  between  the  lan- 
guage of  our  statute,  section  8ffi!6 — 01,  above 
quoted,  and  the  federal  statute,  except  that 
the  federal  statute  contains  the  words  "and 
not  after."  after  the  limiting  period  of  two 
years.  But  that  constitutes  no  real  differ- 
ence in  the  statutes.  In  other  words,  our 
statute  Is  not  a  mere  statute  of  limitation, 
but  Is  a  statute  creating  a  time  beyond  which 
no  cause  of  action  will  lie  for  such  over- 
charges, and  which  cannot  be  extended  or 
suspended.  There  is  nothing  to  the  contrary 
In  the  case  of  Northern  Pacitlc  Ry.  Co.  v. 
North  Dakota.  260  U.  S.  135.  39  Sup.  Ot  502. 
63  L.  Ed.  807,  all  that  was  there  held  was 
that,  during  the  federal  control  of  the  rail- 
roads, under  the  war-time  federal  Transpor- 
tation Act  federal  control  was  exclusive  over 
intrastate  as  well  as  Interstate  ratea  and 
regulation,  tcoA  state  fonctloiis  were  sus- 
pended. 


We  are  tlierefore  of  the  opinion  that  the 
federal  transportation  statute,  suspending 
the  period  of  limitations  during  which  an 
action  can  be  brou^t  applies  only  to  the 
federal  rate-regulating  statutes,  and  has  no 
effect  upon  our  statute,  defining  the  period 
duilnc  which  complaints  concerning  ovor- 
diarges  sball  be  filed.  The  carrier  here  bad 
not  estoi^ted  itself  from  invoking  the  juris- 
dictl(«al  bar,  as  was  the  situation  In  Belchar 
T.  Tacoma  &  Eastern  By.  Co.,  00  Wash.  34, 
168  Pac  782.  and  State  ex  r^  Tacoma  ft 
Eastern  Ry.  Co.  t.  Public  Service  Commia- 
slon,  112  Wash.  620,  102  Pac.  1079.  it  Is 
a  Jurisdictional  matter,  and  the  D^artment 
ot  Public  Works  was  without  Jurisdiction  to 
entertain  a  petition  for  the  recovery  of  rqH 
aratlon,  because  the  claim  was  not  made 
within  two  years  from  the  time  tb9  tlgtkt 
thereto  accrued. 

The  Judgment  of  the  trial  court  and  the 
order  of  the  commission  are  ther^me  rfr 
versed,  and  the  proceedings  dismissed. 

PAKKER.  G.  3^  and  MAIN,  llAGKIN- 
TOsa,  and  HOVUY.  JJ..  concnr. 


PUBLIC  SERVICE  COMMISSION  et  al.  V. 
STATE  ex  rel.  GREAT  NORTHERN  RY. 
CO.   (No.  1664a) 

(Supreme  Court  of  Washington.    June  20^  - 
1022.} 

En  Banc. 

Appeal  from  Superior  Court,  Thurston 

County;  John  M.  Nelson.  Judge. 

On  reargum«it  Opinion  in  de[>artment 
affirmed,  and  cause  remanded,  with  direc- 
tions. 

For  departmental  opinion,  see  204  Pae.  791. 

E/lndsay  U  Thompacm  and  Raymond  W. 
CUffoi^  both  of  Olympla.  and  OodAey.  Horan 
&  Mnlvehill,  oC  Everett  for  appellants. 

Thoe.  Balmer  and  Edwin  C  Matthias,  both 
of  Seattle.  Geo.  T.  Rdd,  a  H.  Winders,  li. 
B.  da  Ponte,  all  of  Seattle,  I^rle,  HendersMk 
&  Camahan.  of  Taccuna.  and  Danwortb.  Todd 
&  Hlggtns,  of  Seattle,  ftfr  respondoit 

PER  CURIAM,  lails  cauae  was  rearcaed 

b^ore  the  court  en  banc  on  Uay  31,  iSSSL 
Deeming  ourselves  fully  advised  In  the  prem- 
ises, the  court  adheres  to  the  views  and  con- 
clusions announced  In  tlie  deidslon  of  Depart- 
ment 1,  r^dered  February  28, 1022,  204  Pac 
791 ;  and  for  the.  reasons  therein  expressed 
the  cause  is  remanded  to  the  supwior  court, 
with  directions  as  therein  contained. 
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HILL  V.  UPPER. 

(No.  I663S.) 

(Saprem«  Court  of  WashiDgton.    Joiib  20, 
1822.) 

Bo  Banc 

On  reargmnent.  Affirmed. 
For  dedsloii  of  the  department,  see  201 
Pac.  106B. 

Kerr,  McCtord  &  Ivey,  of  Seattle,  and 
WeigtatstiU  Wooda.  of  Chicago,  111.,  for  ap- 
pelant. 

B.  D.  Moore  and  H.  N.  Moore*  both  of  Se- 
attle, and  Thoa.  L.  Marshall,  of  Chicago,  HI., 
for  req;>ondait. 

PER  GIJBIAM.  This  cause  was  reargued 
before  the  court  en  banc  on  June  1,  1922. 
Deeming  ourselves  fully  advteed  In  the  prem- 
ises, and  a  majority  of  the  Judge*  being  of 
the  oi^nion  that  the  cause  was  correctly  dis- 
posed of  by  the  dedsbm  of  Deportmait  2,  re* 
ported  in  204  Pac.  1005,  the  Judgment  Is  af- 
firmed for  the  reasons  thertin  stated  and  as 
therein  directed. 


(U7  WMb.  161) 

PUGET  SOUND  POWER  A  LIGHT  CO.  V. 
CITY  OP  SEATTLE  et  aL 

CITY  OF  SEATTLE  v.  PUGET  SOUND 
POWER  &  LIGHT  CO.  et  aL 

(No.  16497.) 

(Supreme  Court  of  Washington.  June  12, 
1922.). 

En  Bane. 

Appeal  from  Superior  Court,  King  Goun- 
ty;  Clay  Allen,  Judge. 

On  reargnment. 

For  decision  of  deitartment,  see  201  Pac. 
449,  ASlnned. 

Walter  F.  Meier  and  Sdwin  P.  Ewing;  both 
of  Seattle,  for  city  of  Seattle. 

Malcolm  Douglas  and  Howard  A.  Hens<m, 
both  at  Seattle,  for  King  county. 

James  B.  Howe,  Hugh  A.  Tait,  Edgar  I* 
Crider,  anl  Norwood  W.  Brockett,  all  of 
SeaUle,  for  Puget  Sound  Power  &  Light  Oo. 

FEB  CUBLAM.  This  cause  was  reargued 
before  the  court  en  banc  on  Ma?  22.  1922. 
Deeming  ourselves  fully  advised  in  the  prem- 
ises, and  a  majority  of  the  Judges  being  of  the 
uplnion  that  the  cause  was  correctly  disposed 
of  by  the  decision  ot  I>epartment  2,  reported 
in  201  Pac.  440,  the  Judgment  is  afOrmed  for 
the  reasons  therein  stated  and  as  therein  di- 
rected. 


OU  WftBh.  66) 

MULLINS  SAW  MILL  CO.  v.  WOOLFOLK. 

(No.  19777.) 

(Supreme  Court  of  Washington.  Jane  12, 
1922.) 

En  Banc. 

Appeal  from  Superior  Court,  Kli^  County ; 
Austin  B.  Griffiths,  Judge. 

On  reargument.  Departmoital  oitfnlon 
(204  Pac.  S02).  affirmed 

Vince  H.  Faben,  of  SeatUe,  for  appellant 
Baymond  G.  Wright,  of  Seattle^  for  re- 
spondent. * 

PEB  CURIAM.  This  cause  was  reargued 
before  the  court  tai  banc  on  May  22,  1922. 
Deeming  ourselTes  fully  advised  In  the  preni- 
Ises,  and  the  Judges  being  of  the  opinion  that 
the  cause  was  correctly  disposed  of  by  the 
dedidon  of  I>^)artment  2,  reported  In  204  Pac- 
802,  the  Judgment  Is  affirmed,  for  the  rea- 
sons therein  stated  and  as  therein  directed. 


STOKES  V.  WATKINSON. 


(189  Cal.  7»> 
(S.  F.  9593.) 

June  6» 


(Supreme  Court  of  California. 

1922.) 

1.  Municipal  oorporations  (9:=3572— "Refusal" 
to  pay  assessment  necessary  before  liability 
for  attorney's  fee  arises  (n  suit  on  atsesa- 
neats  for  publlo  Improvements. 

Under  the  Street  Improvenient  Act  of 
1911.  i  27,  as  amended  by  St.  1915,  p.  1468. 
I  11,  providing  that,  where  persoual  demand 
has  been  mode  on  the  owner  of  .property  or  bis 
agent  for  an  assessment  for  a  public  Ign- 
provement,  the  plaintiff  slull  recover  such  sum 
as  the  conrt  may  fix  as  attorney's  fees,  and. 
when  suit  has  been  broaght.  after  a  personal 
demand  has  been  made  and  a  refosal  to  pay 
sach  assessment  so  demanded,  an  attorney's 
fee  of  916  may  be  recovered,  notwithstanding 
the  suit  may  be  settled  or  tender  made  before 
recovery,  and  providing  that  a  single  action 
may  be  brought  irrespective  ot  the  number  of 
lots  assessed  where  the  parties  defendant  are 
identical,  and  giving  the  conrt  power  to  con- 
solidate separate  actions  brought  in  such  eas- 
ee,  where  suit  is  brought  on  separate  assess- 
ments after  a  demand  and  a  refusal  of  pay- 
ment, an  attorney's  fee  of  $15  accrues  on  fil- 
ing of  the  complaint,  and  the  subsequent  con- 
solidation of  actions  would  not  deprive  an 
attorney  of  the  specified  fee,  but  such  a  "re- 
fusal" must  b^  more  than  neglect  to  pay,  and 
must  be  egnlvalent  to  denial  of  a  demand. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Refuse 
— RefosaL] 

2.  Municipal  oorporatlosa  ^>527— Statute  psr- 
nittlng  bolleotloa  of  attorney's  lee  for  tos- 
payment  of  assessneat  mast  be  strictly  oon- 

strued. 

The  Street  Improvement  Act  of  1911,  |  27, 
as  amended  by  St.  1916,  p.  1469,  |  11,  ^vld- 
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ing  for  the  coHectioo  of  ao  attorney's  fee  as 
a  penalty  for  noDparment  of  a  tax  for  public 
improvemeDt,  must  be  strictly  conatrued. 

3.  Kunloipal  corporatiaBs  <e=>5?2~Defay  In 
paying  assessmeats  held  Insuffldeat  to  show 
refusal  to  pay  aathorizini  eolleotioa  of  at- 
torney's foe. 

la  separate  actions  to  foreclose  street 
assessment  liens  against  331  lots  owned  by  de- 
fendant's testator,  under  the  Street  Improve- 
ment Act  of  1911.  I  27.  as  amended  by  St 
1915.  p.  1469,  I  11, 'providing  for  collection 
of  $15  attorney's  fee  in  each  suit  after  a  de> 
mand  and  refusal  of  payment  of  the  assess- 
ment, where  the  owner  of  the  lots  did  not  re- 
fuse to  pay,  and  stated  that  he  was  short  of 
money,  and  that  he  would  be  paid  some  before 
long,  a  mere  delay  in  payment  was  insufficient 
to  justify  a  finding  of  fact  by  the  trial  court 
that  there  had  been  a  refusal  to  pay  the  as- 
ssessments. 

4.  ManiDlpal  corporations  <&s>572— Amonat  of 
attorney's  fee  to  be  allowed  plaintiff  In  snlt 
on  street  assessments,  In  absenoa  of  a  re- 
fusal to  pay,  l«  In  discretion  eif  trial  oonrt 

Ita  an  action  by  the  owner  of  liens  for 
street  assessments  against  a  property  owner, 
to  foredose  the  liens  under  Street  Improve- 
ment Act  1911,  S  27,  as  amended  by  St.  1915. 
p.  1469,  i  11,  the  amount  of  the  attorney's 
fees  to  be  allowed  plaintiff  in  absence  of  a 
demand  and  refusal  of  payment  by  the  property 
owner  is  in  the  discretion  of  the  trial  court. 

Tn  Bank. 

Appeal  from  Superior  Court,  Contra  Costa 
County;  A.  B.  McKenzIe,  Judge. 

Action  by  G.  H.  Stokea  against  Henrietta 
P.  WatklQSOn.  From  a  judgment  allowing 
Irialntlft  leas  tittomey's  fees  than  he  aafced. 
pfeiintltf  an)ealB.  Affirmed. 

See,  also,  201  Pac  134. 

Faulkner  ft  Faulkner,  of  San  Frandaoo. 
for  appellant 

Wm.  T.  Kearaer,  of  XUctunond.  and  Ed- 
ward C.  Harrison,  of  San  Francisco,  for  re- 
apondent 

WILBUR,  J.  [1]  The  plalntilt  Ivougbt 
331  separate  suits  for  the  foreclosure  of  as- 
sessments levied  against  331  separate  lots 
owned  by  the  defendant's  testator  upon  an 
assessment  made  by  the  street  suporintoid* 
ent  of  the  cfty  of  Btcfamond  for  tbe  con- 
struction of  sewers  In  said  city,  by  which  a 
separate  amount  was  assessed  against  each 
lot  as  prov-ided  in  the  Street  Improvement 
Act  of  1911  (St.  1911,  p.  730).  This  ai^ieal 
by  the  plaintiff  involves  his  right  to  a  sepa- 
rate attorney's  fee  of  $15  in  43  of  these  sep- 
arate cases  which  were  cmsolidated  by  the 
trial  court  Before  the  trial  the  defendant 
offered  to  allow  Judgment  for  tbe  full 
amount  of  the  assessment  but  without  costs 
or  attorney's  fees.  Upon  the  refusal  of  this 
offer  the  defendant  filed  an  answer  attack- 
log  the  'validity  of  the  assessment  Tbe 


trial  court  rendered  judgment  In  favor  of 
the  plaintiff  for  the  foreclosure  of  the  street 
assessment  liens  amounting  to  $15.08  on 
each  lot  and  costs,  but  only  allowed  $25  as 
an  attorney's  fee.  fixing  the  amount  of  60 
cents  as  the  attorney's  fee  upon  each  sepa- 
rate action.  Appellant  contends  that  be 
should  hare  been  allowed  $15  as  attorney's 
fee  In  each  of  tbe  actions  so  consolidated, 
making  an  aggr^te  attorney's  fee  therein 
of  $645.  The  plaintiff  bases  his  claim  to  an 
allowance  upon  section  27  of  the  Street  Im- 
provement Act  of  1911,  as  amended  in  1915 
(Stats.  1915,  p.  1409,  {  ID-  This  section  au- 
thorizes the  recovery  of  the  unpaid  assess- 
ment with  interest  at  10  per  cent  per  annum 
In  a  suit  brought  not  less  than  36  days  after 
the  date  of  tbe  warrant.  The  provision  with 
reference  to  attorney's  fees  is  as  follows : 

"And  in  all  cases  of  recovery  under  tbe  pro- 
visions of  this  act  where  personal  demand  has 
been  made  upon  tbe  owner  or  his  agent,  but 
not  otherwise,  the  plaintiff  shall  recover  such 
sum  as  tbe  court  may  fix^  in  addition  to  the 
taxable  coat  as  attorney's  fees,  hat  not  any  per- 
centage upon  said  recovery.  And  when  soit 
has  been  brought,  after  a  personal  demand  has 
been  made  and  a  refusal  to  pay  such  assess- 
ment so  demanded,  the  plaintiff  shall  be  enti- 
tled to  have  and  recover  the  sum  of  fifteen 
dollars  as  attorney's  fees,  in  addition  to  all 
taxable  costs,  notwithstanding  that  the  suit 
may  be  settled  or  a  tender  may  be  made  before 
a  recovery  in  said  actiout  and  he  may  have 
judgment  therefor." 

This  section  also  makes  provision  for  the 
bringing  of  a  single  suit  against  the  owner 
of  a  number  of  lots  and  for  the  eonsolida- 
tlon  of  separate  suits  as  follows: 

"It  shall  be  competent  to  bring  a  single  ac- 
tion under  any  such  assessment  irrespective  of 
the  number  of  lots  assessed  where  the  parClea 
defendant  are  identical,  and  where  separate 
actions  are  brought,  the  same  may  be  consol- 
idated by  order  of  the  court" 

Dp<m  a  similar  but  not  Idratical  provision 
of  tbe  Vrooman  Act  (Stats.  1885,  p.  147,  i  12, 
amended,  Stats.  1880,  p.  168.  |  1^  it  was 
held  in  Hughes  v.  Alslp.  112  CaL  587,  44  * 
Pac.  1027,  and  McCaleb  v.  Dreyfus,  166  CaL 
204,  103  Pac.  924,  that  the  plaintiff  was  en- 
titled to  only  one  attorney's  fee  where  he 
Included  In  one  complaint  several  causes  of 
action  arising  out  of  street  assessment  liens. 
In  Bealty,  etc.,  Mtg.  Co.  v.  Superior  Court, 
165  Cal.  543,  132  Pac.  1048,  it  was  held  that 
tbe  plaintiff  could  bring  separate  actions  for 
each  assessment,  and  that  be  was  entitled 
to  $15  attorney's  fee  in  each  action  under 
section  12  of  tbe  Vrooman  Act,  and  that  a 
subsequent  consolidation  by  the  court  of 
such  actions  would  not  deprive  him  of  an 
attorney's  fee  in  each  separate  action.  In 
that  regard  the  court  stated  as  follows: 
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'**^fle  the  effect  of  a  consolidation  of  ac- 
tions is  that  for  the  parposes  of  all  farther 
proceedings,  sncfa  as  trial,  etc.,  the  cases  are 
to  be  treated  as  if  all  the  causes  of  action  had 
been  united  origiaally.  we  are  entirely  satisfied 
that  the  consolidation  should  not  be  held  to 
have  the  effect  of  depriTing  a  party  of  bis 
risht  to  recover  legal  costs  alrea^  paid,  or  as 
to  which  the  rUcbt  of  the  plaintiff  had  accnied. 
Such  we  believe  to  be  the  situation  as  to  the 
attorney  fee  provided  for  in  such  cases  as 
these.  The  fee  is  one  fixed  by  statute,  and 
the  trial  court  is  entirely  without  discretionary 
power  in  regard  thereto.  The  plaintiff  is  en- 
titled to  it  as  matter  of  right  under  the  terms 
of  the  statute,  in  any  action  properly  instituted 
faim,  In  the  event  that  he  ultimately  recov- 
ers therein.  In  the  cases  Involved  here,  the 
idalntiii  had  the  absolute  legal  right  to  com- 
mence a  separate  action  on  each  cause  of  ac- 
tion, with  the  result  that,  under  the  express 
terras  of  the  statute,  he  became  entitled  to  a 
fifteen  dollar  attorney  fee  in  each,  in  the 
eTCnt  of  recovery.  We  are  satisfied  that  the 
trial  court  could  not  impair  this  right,  by  any 
order  of  consolidation,  any  more  than  It  could 
impair  it  without  a  consolidation." 

Section  12  (Kf  ttie  Vrooman  Act  n  orl^- 
nalfy  enacted  (Statu.  J88B.  pp.  147.  187)  con- 
tained the  foUovlng  provtaion  concerning  at- 
torney's fee: 

"  *  •  •  And  in  all  cases  of  recovery,  under 
the  provisions  of  this  act,  the  plaintiff  shall 
recover  the  sum  of  fifteen  dotrars.  •  •  •  " 

That  statute  also  antborized  the  street  su- 
perintendent to  receive  tbe  amount  due  on 
any  assessment  at  any  time  and  to  give  a 
good  and  BUflSctent  discharge  therefor,  and 
enter  a  satisfaction  of  the  U&a  upon  the  rec- 
ord of  the  assessment,  providing,  however, 
that,  after  salt  was  brought  to  enforce  tbe 
lien,  the  Hat  should  not  be  dlscbaiged  with- 
out the  payment  of  plaintiff's  costs.  Stats. 
1880,  pp.  147,  156.  i  10.  Thus  tbe  defendant 
by  payment  before  Jui^ment  could  defeat 
the  plalntUTs  claim  to  attorney's  fees. 

As  amended  In  1889  (State.  1889,  p.  168) 
section  12  provided  as  follows: 

"And  in  all  cases  of  recovery  under  the  pro- 
visions of  this  act,  the  plaintiff  shall  recover 
the  sum  of  fifteen  dollars,  in  addition  to  the 
taxable  cost,  as  attorney's  fees,  hnt  not  any 
percentage  upon  said  recovery.  And  when 
suit  has  been  brooght,  after  a  personal  demand 
has  been  made  and  a  refosal  to  pay  such  as- 
iessment  so  demanded,  the  plaintiff  shall  also 
be  entitled  to  have  and  recover  said  sum  of 
fifteen  dollars  as  attorney's  fees,  in  addition 
to  all  taxable  costs,  notwitbstandiug  that  the 
suit  may  be  settled  or  a  tender  may  be  made 
before  a  recovery  in  said  action,  and  be  may 
have  judgment  therefor," 

It  Is  to  be  observed  that  the  $1S  is  to  be 
recovered  In  every  case  where  fbreclosure  is 
decreed.  Such  recovery  Is  In  tbe  nature  of 
a  statutory  penalty.  Bngebretsen  v.  Gay, 
158  Cal.  80, 100  Pac.  870.  If.  however,  there 
had  beeax  a  personal  demand  and  a  refusal 


to  pay  the  assMsment,  then  the  sum  ot  $15 
was  payable  notwithstanding  a  settlement 
or  a  tender  ct  payment. 

The  Street  Improvement  Act  of  lOn,  as 
orlglnaUy  enacted  (Stats.  1011,  1  27,  pp.  780, 
746),  and  as  amended  in  1015  (Stats.  1915,  | 
27,  p.  1469),  Is  essentially  different,  in  that 
the  latter  act  proTides  that  tbe  recovei?  of 
attorney's  fees  can  only  be  had  where  there 
is  a  personal  demand,  and  shall  be  such  sum 
as  the  court  may  fix.  This  statute,  like  tbe 
Vrooman  Act,  also  provides  that,  where 
there  baa  been  a  penonal  demand  and  a  re* 
fusal  to  pay  the  assessment  so  demanded, 
the  plaintiff  shall  be  entitled  to  have  and 
recover  the  sum  of  915  as  attorney's  feea^ 
in  additltm  to  all  taxable  costs,  etc.  The 
attorn^'s  £ee  Is  no  longer  fixed  arbitrarily 
by  the  statute  at  $15  in  evwy  case,  but  Is 
within  tbe  discretiMi  of  tbe  trial  pourt,  and 
allowable  only  after  pers<mal  demand.  The 
court  also  has  tbe  discretion  to  consolidate 
strata  actions  for  the  collection  of  sepa- 
rate assessments  as  was  dme  in  this  case. 
Thus  by  the  terms  c£  the  Trooman  Act  (sec- 
tion 12)  the  right  to  a  separate  attorney's 
fee  npoa  each  separate  assessment  to  tbe 
same  owner  depended  upon  the  election  of 
the  Hon  claimant  either  to  set  forth  the  sev- 
eral assessments  in  separate  cotmts  in  a 
single  complaint,  in  which  case  be  could  re- 
cover but  $15  attorney's  fee,  or  to  bring  a 
separate  actlm  upon  each  count,  in  which 
case  he  could  recover  $16  in  each  action. 
But,  under  secUon  27  of  the  Street  Improve- 
ment Act  of  1011,  supra,  the  court  had  pow- 
er in  tbe  exercise  of  a  sound  discretion  not 
only  to  consfriidate  all  tbe  separate  cases, 
bnt  to  fix  a  single  attorney's  fee  in  tbe  con- 
solidated action  wben  and  only  when  a  per- 
sonal demand  had  been  made  upon  the  own- 
er. If  the  demand  upon  the  owner  for  pay- 
ment- was  met  by  a  r^usal,  the  statute 
«cpres^  provides  that  the  attorney's  fee 
accrued  notwithstanding  tbe  suit  may  be 
settled  w  tender  made  before  recovery. 

Thus  the  statute  makes  a  distinction  be- 
tween a -personal  demand  and  a  failure  to 
pay  and  a  dentond  followed  by  a  refusal  to 
pay.  As  was  said  by  tbe  Supreme  Court  of 
Maine  in  the  case  of  Inhabitants  of  Cape 
Elizabeth  V.  Boyd,  86  Me.  317,  29  AtL  1062: 

"A  refusal  to  pay  a  tax  Is  one  thing.  A 
failure  to  pay  is  another.  The  former  may  be 
the  result  of  willfulness  or  a  denial  of  the  le- 
gality of  the  tax.  The  latter  may  be  the  re- 
sult of  sickness  and  poverty  and  an  utter  in- 
ability to  pay.  In  the  former  case,  an  action 
may  be  expedient   In  the  latter,  inezpedient." 

Vor  some  purposes  a  tenure  to  pay  after 
demand  is  deemed  equivalent  to  a  refusal 
(Kimball  Rowland,  0  Gray  [72  Mass.]  224, 
225);  tnit  ordinarily  a  refusal  means  more 
than  ne^ect.  and  is  equivalent  to  a  denial 
of  a  demand  (Parish  v.  Wheeler,  22  N.  T. 
404,  514;  Bowen  v.  Toung,  75  N.  T.  Supp. 
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1027,  1029;  Burns  et  aL  t.  Fox.  113  Ind. 
203,  14  N.  E.  541 ;  Duffy  v.  State,  37  Misc. 
Rep.  M7,  80  Neb.  812,  84  N.  W.  204 ;  Brook- 
lyn Heights  R.  Co.  v.  Brooklyn  City  R.  Co., 
105  App.  Div.  88,  »3  N.  Y.  Supp.  84©;  People 
V.  Perkins,  85  Cal.  509,  26  Pac.  245). 

[I]  Under  this  statute  the  "refusal"  which 
upon  the  bringing  of  the  action  vests  In  the 
plaintiff  a  right  to  an  attorney's  fee  must  be 
something  more  than  a  mere  failure  to  pay 
resulting  from  an  inability  or  unwiUlngneas 
to  make  the  payment.  It  must.  In  abort,  be 
a  refusal  to  pay  as  distinguished  from  mere 
neglect.  The  lien  la  valid  for  two  years,  and 
the  lien  claimant  is  not  compelled  to  bring  his 
action  for  two  years.  If  the  property  holder 
Intends  to  contest  the  validity  of  the  assess- 
meat,  and  for  that  reason  refuses  to  pay  the 
amount  thereof,  such  refusal  would  necessi- 
tate the  bringing  of  a  suit  for  foreclosure, 
but,  if  the  property  holder  merely  asks  for 
time  in  which  to  secure  the  money  with 
which  to  pay  the  assessment,  or  promises  In 
good  faith  to  pay  at  some  future  time,  or 
merely  falls  to  pay,  there  has  been  do  "re- 
fusal" wltbln  the  meaning  of  the  statute 
which  penalizes  such  refusal  by  making  the 
attorney's  fee  accrue  at  once  upon  the  filing 
of  the  complaint.  The  statute  permitting 
the  coll.ectlim  of  the  attorney's  fee  as  a  pen- 
alty for  nonpayment  of  tax,  like  all  statutes 
imposing  a  tax,  must  be  strictly  coostnied. 

In  this  case,  If  there  was  a  personal  de- 
nuud  without  a  refusal  to  pay,  the  statute 
provides  that  the  court  shall  fix  the  attor- 
ney's fee,  and  under  this  statute,  construed 
in  the  light  of  Realty,  etc.,  Mtg.  Co.  v.  Su- 
perior Court,  supra,  where  separate  actions 
are  brought  upon  several  assessments  after 
personal  demand  and  a  refusal  to  pay,  the 
right  to  at  least  $15  attorney's  fee  would 
accrue  in  each  action  upon  the  filing  of  the 
complaint  The  subsequent  consolidation  of 
the  actions  would  not  deprive  the  plaintiff 
of  this  attorney  fee  which  had  accrued  upon 
the  beginning  of  the  several  acUona.  It  Is 
claimed  in  this  case  that  tJiere  was  such  a 
refusal  to  pay  after  persimal  demand.  The 
court  so  finds  the  fact 

[3]  The  respondent  claims  that  there  Is  no 
evidence  to  support  the  conclusion  of  the 
court  that  the  defendant  refused  to  pay  the 
street  asses^^ts.  The  evidence  relied  upon 
by  the  appellant  to  establish  such  refusal 
consists  of  a  conversation  between  defend- 
ant's testator  and  Fred  O.  Meyers,  the  c«i- 
tractor  in  whose  favor  the  assessment  was 
levied,  and  who  subseQuently  assigned  his 
assessments  to  plaintiff  for  collection.  He 
testltied  that  he  made  a  demand  upon  Mr. 
Watkinson,  defendant's  testator,  some  time 
in  March,  1916,  a  month  or  two  before  he 
died;  that  Blr.  Watkinson  replied  that  he 
was  short  of  m<mey,  and  that  he  would  see 
about  it  pretty  soon.   The  witness  testified: 

"I  said  It  sboald  be  paid,  and,  if  it  wasn't 
paid*  I  waa  going  to-  sell  the  assessments. 


*  *  *  Q.  Did  he  say  he  would  pay  yon.  If  at 
all?  A.  Wen,  be  naturally  said  they  were  * 
little  short  of  money.  Q.  That  is  aD  he  sait. 
when  yon  made  the  demand  upon  him  for  the 
money  doe?  A.  Of  course,  be  even  said  that 
the  People's  Water  Gonpany  had  not  paid  him 
—that  he  was  going  to  get  some  money  from 
them  pretty  qukk." 

On  croBs-examtnatlon  the  witness  stated 
that  Mr.  Watkinson  told  him  that  be  was 
expecting  to  get  some  money  from  the  Peo- 
ple's Wato*  Cinupany,  but  that  be  was  tem- 
porarily pressed  tor  a  Uttle  money,  ^s 
evidence  falls  far  short  of  proof  of  a  refusal 
to  pay.  On  the  contrary,  it  Indicates  a  will- 
ingness to  pay  only  defeated  by  a  lack  of 
funds.  The  failure  to  pay  rendered  the  own- 
er liable  for  Interest  and  costs,  and  a  rea- 
sonable attorney's  tee,  but  the  discreUon  of 
the  court  was  not  limited  to  a  minimum  fee 
of  91S  in  each  actiui,  in  the  absraice  <tf  a 
refusal. 

It  Is  conceded  that  a  fidlnre  to  pay  after 
a  personal  dranand  and  the  lapse  of  an  un- 
reasonable time  for  payment  might  Justify 
the  court  In  concluding  tMt  then  had  been 
a  refusal;  but  here  the  owner  died  wittain 
two  or  three  montiis  aftw  the  danand,  and 
no  dalm  or  demand  was  made  upon  the  vx.- 
ecutrix  of  his  will,  As  the  p^ltgr  for  re- 
fusal to  pay  the  assessment  was  greats 
than  the  assessment  (if  we  include  the  costs 
and  attorney's  fee  in  each  sej^rate  action), 
it  would  seem  bnt  reaaonable  that  the  de- 
fmdant  should  have  some  notice  or  warning 
that  the  plaintiff  intaided  to  treat  the  de- 
fendant's delay  in  payment  as  a  refusal  to 
pay  the  assessment  However  that  may  be, 
In  the  absmce  of  any  actaal  refusal,  and  in 
the  presence  of  an  implied  iwwntse  to  pay 
and  the  subsequent  death  ot  the  ownw,  the 
mere  delay  in  this  case  was  Insufficient  to 
Justify  the  finding  of  fact  by  the  trial  court 
that  there  had  beeii  a  refusal  to  pay  the  as- 
sessments. 

In  this  c(mnectiott  it  may  be  noted  that 
the  Legislature  in  session  at  the  time  Oie 
decision  in  Realty,  etc,  Mtg.  Co.  v.  Superior 
Court,  supra,  was  under  consideration  by 
this  court  amended  section  12  of  the  Troo- 
man  Act  so  as  to  require  a  written  demand 
personally  served  upon  the  owner,  and  a 
failure  to  pay  for  10  days  after  such  demand 
as  a  condition  precedent  to  Qie  maintenance 
of  the  foreclosure  actl<»i,  and  as  a  ba^a  of 
a  claim  for  $15  attorney's  fee  In  the  action 
unless  one  year  has  eUapsed  after  Qie  date 
of  the  assessment  The  amended  secti(Hi  re- 
quired the  court  to  consolidate  separate  ac- 
tions, and  to  allow  only  $15  attorney's  feo 
in  the  consolidated  action  "unless  otherwise 
ordered  by  the  court"  and  permitted  each 
allowance  of  attom^s  fees  up(m  settlemoit 
or  tender  (Stats.  1913,  pp.  402,  ^tS.  |  12^  ap* 
proved  June  6,  1913).  The  amendment  of 
1916  to  the  Improvement  Act  of  1911  (State 
m^  pp.  1404,  1408,  i  27),  retained  the  pro* 
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▼Islons  of  the  law  of  1911  (section  27)  now 
under  dfscusslOD,  but  the  amendment  of  1921 
<StAts.  1921.  p.  218,  S  1)  provides  for  the  re- 
covery of  a  reasonable  fee  after  a  personal 
demand  In  the  foreclosure  or  upon  settle- 
ment or  tender  where  demand  and  refusal 
to  pay  has  been  shown,  and  also  provides: 

*7hat  If  Che  coart  &td8  an  anneceosary  num- 
ber of  actions  have  been  brongbt,  where  the 
parties  are  Identical,  it  niay  allow  tbt  costs  of 
one  action  onlr." 

These  amendments  show  the  contlnaed  ef- 
fort of  the  Legislature  to  distinguish  be- 
tween a  mere  failure  to  pay  after  a  con- 
structive demand,  a  failure  to  pay  after  a 
personal  demand,  and  a  refusal  so  to  do 
after  a  pers(mal  demand.  Our  reference  to 
amendments  to  the  Vrocman  Act  in  1913  and 
to  the  Improrement  Act  of  1011  in  1921  are 
only  relevant  In  this  action  to  emphasize  the 
dlstlDCtion  already  pointed  out  betwe«i  the 
language  of  section  27  of  the  act  of  1911  and 
the  provisions  of  section  12  of  the  Vrooman 
Act  of  188S,  as  amended  In  1889,  construed 
In  the  cases  relied  upon  by  the  parties  and 
hereinbefore  dted. 

[4]  The  matter  of  the  amount  of  ^he  at- 
torney's fees  to  be  allowed  plaintiff,  in  the 
absence  of  a  refusal  to  pay  on  the  part  of 
the  owner  after  a  personal  d^and  so  to  do. 
Is  In  the  discretion  of  the  trial  court 

Judgment  affirmed. 

We  concur:  SBAW,  a  J.;  LBNNON, 
J.;  IaAWLOR,  J.;  SLOANS,  J.;  SHURT- 
I.EFF,  J. 

(57  Cal.  App.  470) 

LEDESMA  V.  STANLEY.  (Civ.  8832.) 

(XMstrict  Court  of  Appeal.  Second  District,  IM- 
Tislon  1,  California.  April  27,  1922.) 

Parent  and  child  4=»I2— Widow  aoqulesclng  Is 
benefits  of  exobange  of  property  assignable  to 
her  oannot  nalntals  action  fer  eraverslon 
thereof. 

'Where  son  of  decedent,  whose  estate  con- 
sisted solely  of  a  team  and  wagon  of  the  valne 
of  $C0O,  exchanged  it  in  part  payment  for  in- 
terest in  a  track  which  he  used  for  support*  of 
his  mother  and  family,  and  the  motiier  had 
knowledge  et  the  ns«  of  the  tro^  AeM  that 
imder  Code  Civ.  Proa  |  1469.  the  mother  as 
widow  of  decedent  conld  have  had  the  prop- 
erty assigned  absolutely  to  her,  and  could  not 
maintain  an  action  for  conversion  of  the  prop- 
erty, when  on  default  of  the  payments  on  truck 
vendee  recovered  It. 

Appeal   from   Superior   Court,  Ventura 
County ;  Merle  J.  Rogers,  Judge. 

Action  by  Margarita  Guzman  de  Ledesma, 
as  administratrix  of  Odilon  Ledesma,  deceas- 
ed, against  Clarence  E.  Stanley.  From  a 
Jndgment  fo^  defmdant,  plaintiff  appeals. 
Affiraed. 


,  STANLEY  693 

P.) 

Scott  KfcReynolda,  of  Tentura,  for  aivel- 
lant 

Drapeaut  Orr  ft  Gardner,  of  Ventura,  for 
reqcKmdent 

JAMBS,  J.  This  action  was  brou^t  to  re- 
cover damages  fer  tbe  alleged  conversion  of 
a  team  of  htnrses,  a  wagon,  and  a  set  of  har- 
ness, which  It  was  alleged  were  of  the  value 
of  9000.  Judgment  was  for  the  defenduit 
The  plaintiff  has  appealed. 

Plaintiff  was  tbe  widtiW  of  her  Intestate. 
The  husband  died  November  19, 1019,  leaving 
surviving  blm.  besides  plaintiff,  several  mi- 
nor children,  Oie  eldest  of  whom  was  a  son 
about  ttie  age  of  18  years.  The  only  prop- 
er^ owned  by  tbe  husband  at  the  time  of  his 
death  was  that  mentioned  in  plBintiCfs  com- 
plaint, team  and  wagon  had  been  used 
by  tbe  husband  and  flakier  to  aid  in  provid- 
ing support  for  the  family,  In  which  endeavor 
he  was  assisted  by  the  son  m«atloned.  Aft- 
er his  death  the  boy  assumed  the  responsi- 
bility of  earning  a  livelihood  for  the  family, 
and  continued  to  use  the  team  and  wagon  for 
such  purpose.  About  the  Ist  of  February, 
1920,  he  arranged  with  two  men,  close  rela- 
tives of  his,  to  enter  into  a  business  partner- 
ship to  do  hauling.  It  was  agreed  that  they 
should  purchase  a  motortruck.  It  was  fur- 
ther arranged  that  the  team  and  wagon  here- 
inbefore referred  to,  together  with  a  similar 
outfit  owned  by  his  associates,  should  be 
lumped  together  and  delivered  to  the  defend- 
ant, who  was  a  dealer  in  motortrucks,  as  an 
Initial  payment  on  the  purchase  of  a  truck. 
The  iKirchase  price  of  the  truck  was  in  ex- 
cess of  $3,000,  and  the  horses,  wagons  and 
harness  were  taken  in  at  a  credit  value  of 
about  $900.  Tbe  boy  and  his  associates  took 
the  truck,  used  It  in  conducting  the  business 
of  hauling  merchandise  and  products,  and 
divided  the  Income  received  therefrom.  That 
portion  of  tbe  Inccnne  received  by  tbe  boy  he 
delivered  to  his  mother  for  use  in  support  of 
the  family.  More  than  four  months  elapsed, 
and,  tbe  vendees  having  failed  to  make  pay- 
ments required  of  them,  the  vendor,  exercis- 
ing the  right  expressed  in  the  contract,  re- 
covered the  truck.  On  August  25, 1021,  plain- 
tiff received  letters  of  administration  In  the 
matter  of  tbe  estate  iffUfir  husband,  and  on 
September  19,  1921,  oommenced  this  action. 
As  it  was  asserted  by  her  in  her  testimony 
that  the  deceased  possessed  no  other  proper- 
ty at  the  time  of  bis  death  than  tbe  property 
described  in  her  complaint.  It  is  evident  that 
tbe  sole  purpose  of  instituting  the  probate 
proceedings  was  to  obtain  tbe  necessary  au- 
thority to  commence  this  suit  in  the  repre- 
sentative capacity  Indicated.  The  position 
taken  by  tbe  administratrix  is  that  there  was 
no  authority  in  the  son  to  transfer  title  to 
the  property  in  the  absence  of  some  order 
In  invbate  antbotigdng  blm  so  to  do.  Re- 
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spondent's  answer  to  this  contentlcai  1b  that, 
as  the  value  of  the  property  was  lesB  than 
$1,500,  appellant,  as  the  widow  of  the  de- 
ceased, had  the  right  under  the  proTlslons  of 
section  1469,  Code  of  Civil  Procedure,  to  have 
the  property  assigned  absolutely  to  her,  and 
that  any  act  committed  by  her  showing 
an  acquiescence  In  or  an  adoption  of  the 
transaction  as  made  by  the  son  would  ef- 
fectually estop  her  from  denying  effect  to  the 
contract.  That  contention  seems  to  be  fully 
sustained  by  the  pleadings,  evidence,  and 
the  flndlnga  made  by  the  court  The  widow 
was  entitled  to  have  the  property  set  apart 
to  her  as  a  matter  of  right  and  wholly  free 
from  the  claims  of  creditors.  Estate  of  Palo- 
mares.  63  Cal.  402;  Estate  of  Atwood,  127 
Cal.  427,  69  Pac.  770.  While  she  testified 
that  she  did  not  consent  to  the  plan  of  her 
son  to  exchange  the  team  and  wagon  as  part 
payment  for  the  truck,  she  admittedly  was 
fully  informed  of  the  transaction,  knew  that 
the  son  was  using  the  truck  In  earning  mon- 
ey for  the  support  of  the  family,  and  receiv- 
ed and  used  those  earnings.  She  at  no  time 
prior  to  the  bringing  of  this  suit  (which  was 
commenced  nearly  2  years  after  the  truck 
was  purchased)  notified  the  defendant  that 
she  disclaimed  any  agency  In  her  son  to  act 
In  the  transaction. 
The  Judgment  Is  affirmed. 

We  concur:  CONRET,  P.  J.;  SHAW.  J. 


(67  Cal.  App.  m) 

WIXOM  V.  DAVIS.     (CIv.  3802.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    May  C,  1922, 
Rebearinc  Denied  Jnn«  1,  1922.) 

Cbattel  mortflaoM  «s>l62^^«rtgagM  held  ea- 
tltled  to  potsassloii  an  default  of  Mortgagor. 

In  view  of  Civ.  Code.  SS  2927,  2967.  8005. 
and  Code  Civ.  Proc.  S  694,  a  cbattel  mortgagee 
is  entitled  to  possessioQ  of  the  mortgaged 
goods  on  default  by  mortgagor. 

Appeal  from  Superior  Court,  Imperial 
County;   M.  W,  Conkling,  Judge. 

Action  by  Bertha  E.  Wlxom  against  George 
Herrick  Davis.  Jud^BL^nt  for  defendant,  and 
plaintiff  appeals.  Reversed. 

H.  B.  Oleason^  tar  appellant 
J.  F.  Seymoor,  of  El  Centro,  for  respond- 
ent 

GONREY.  P.  J.  This  iB  an  action  bronght 
by  the  owdct  of  a  chattel  mortgage  to  re- 
cover damages  for  ccmTerslon  of  the  mort- 
gaged propra'ty.  Judgment  having  been  en- 
tered In  tavtx  of  defencbuit,  plaintiff  appeals 
therefrom. 

The  mortgage,  which  was  recorded  In  the 
office  of  the  connty  recorder  of  Imperial 


county  on  the  13th  day  of  February,  1020, 
covered  an  undivided  one-third  Into-eat  Id 
16  bales  of  cotton  of  the  value  of  $1,442. 
The  mortgage  notes  matured  S^ay  1.  1920. 
The  balance  unpaid  thereon  at  the  time  of 
the  alleged  c(mverslon  exceeded  one-third  of 
the  value  of  the  cotton.  The  court  found 
that  during  the  months  of  October  and  No- 
vember, 1920,  the  defendant  took  and  carried 
away  said  cotttHi.  and  sold  and  disposed  of 
the  same  to  his  own  use.  pursuant  to  the 
terms  of  a  certain  agreement  dated  October 
25,  1920,  entered  Into  between  the  defendant 
and  certain  other  parties,  one  of  which  was 
one  of  the  makers  of  the  notes  held  by  the 
plaintiff.  It  is  found  that,  under  this  agree- 
ment, the  makers  of  the  notes  held  by  plain- 
tiff were  to  work  on  the  defendant's  ranch 
and  raise  cotton.  The  defendant  was  to 
furnish  all  moneys  for  the  planting,  cultiva- 
tion, and  raising  of  the  cotton,  and  the  title 
of  all  cotton  raised  on  the  land  was  to  re~ 
main  in  the  name  of  the  defendant  After 
payment  of  all  expenses,  the  makers  of  the 
notes  were  to '  receive  three-f ourttis  /  of  the 
profits,  if  any  there  were,  and  the  defendant 
one-fourth.  There  were  no  profits.  The 
court  further  found  "that  the  defendant  ex- 
pended In  the  matter  of  expense  connected 
with  said  crop  herein  referred  to  the  sum  of 
$2,511.74;  that  there  was  received  from  the 
sale  of  the  cotton  from  the  flrst  picking 
$1,405.15;  that  there  was  no  deficiency,  but 
there  was  a  loss  and  no  profit"  From  these 
facts  the  court  concluded  "that  the  defend- 
ant did  not  convert  the  said  cotton  to  the 
plaintiff's  damage"  In  any  sum  whatever, 
and  that  the  defendant  was  entitled  to  Judg- 
ment for  costs. 

On  the  facts  found,  it  Is  manifest  that  the 
16  bales  of  cotton  could  not  have  been  any 
part  of  the  cotton  referred  to  in  the  agree- 
ment of  October  25th.  The  cotton  taken  and 
sold  by  the  defendant  tn  October  and  Novem- 
ber could  not  hav6  been  planted  and  raised 
in  five  weeks.  The  facts  found  concerning 
the  agreement  of  October  25tb,  even  If  the 
plaintiff  had  not  been  a  stranger  thereto, 
were  Immaterial  to  the  plaintiff's  cause  of 
action. 

The  plaintiff  alleged,  and  the  answer  de- 
nied, that  at  the  time  of  the  alleged  conver- 
sion the  plaintiff  was  entlded  to  possession 
of  the  mortgaged  property.  Upon  tbla  issue 
the  findings  are  silent  Section  2^7,  CSvU 
Code,  reads  as  follows: 

"A  mortgage  does  act  entitle  the  mortgagee 
to  the  possession  of  tiie  property,  unless  au- 
thorized by  the  express  terms  of  the  mortgage; 
but  after  the  execution  of  the  mortgage  the 
mor^gor  may  agree  to  such  diange  of  pos- 
session without  a  new  consideraUon." 

Having  in  view  that  section  of  Uie  Civil 
Code,  the  decisions  usually  have  defined  the 
mortgagee's  right  of  possession  as  one  de- 
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pending  soldy  upon  said  express  agreemuit 

5  Cal.  Jar.  p.  116.  We  think  tbat  there  la  a 
neceasarx  exertion  in  the  case  of  a  chattel 
mortgage  after  the  Oebt  secured  thereby  has 
become  due.  This  was  tacitly  reco^ized  by 
the  Supreme  Court  In  Summerrille  t.  Stock- 
ton MUllng  Co.,  142  Cal.  629.  542,  76  Pac 
243,  247,  when  the  court  raid : 

"A  chattel  mortcage  does  not  pass  title  to 
the  mortgagee  or  giTe  blm  a  right  to  poises- 
sion  of  tbe  mortgaged  property  before  the  debt 
becomes  due,  nnless  the  mortgage  so  provides. 
Bank  of  Ukiah  v.  Moore,  106  Cal.  680." 

The  reason  for  the  exception  arises  out 
of  the  statutory  provisioaa  defining  the  rem- 
edy of  the  mortgagee  on  nonpayment  of  the 
debt. 

"A  mortgagee  of  personal  property,  when 
tbe  debt  to  secure  which  the  mortgage  was 
executed  twcomes  due,  may  forediose  tbe  mort- 
gagor's right  of  redemption  by  a  sale  of  tbe 
property,  made  In  the  manner  and  upon  the  no- 
tico  prescribed  by  the  title  on  *p1edge,'  or  bj 
proceedings  under  the  Code  of  <3iTil  Proee- 
dnre."    Cit.  Code,  |  2067. 

A  pledgee's  sale  must  be  made  by  public 
auction.  In  tbe  manner  of  a  sale  of  personal 
property  under  execution.  That  mode  of  sale, 
where  the  personal  property  is  capable  of 
manual  delivery,  requires  tbat  the  property 
be  within  view  of  tiiose  who  attend  the  sale. 
CiT.  Code,  S  3005;  Code  Civ.  Proc.  |  604.  It 
follows  that,  to  make  a  valid  sale  of  person- 
al property,  It  must  be  present  at  the  sal©, 
whether  It  be  sold  as  a  pledge  or  under  or- 
der of  sale  upon  a  decree  of  foreclosure. 
Therefore  it  Is  necessary  that  the  mort- 
gagee, or  some  one  acting  on  his  behalf,  shall 
obtain  such  possession  In  order  that  the 
property  may  be  applied  to  the  payment  of 
the  debt  secured  thereby.   Ely  v,  Williams, 

6  Cal.  App.  455,  457,  02  Pac.  303.  We  con- 
clude that,  from  the  facts  found  in  tliis  case, 
It  necessarily  followed  that  tbe  plaintiff  was 
entitled  to  possession  of  the  mortgaged  prop- 
erty at  the  time  ot  defendant's  oouTerslon 
thereof. 

The  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  JAUBS,  X 


(51  Gal.  App.  SlSt 

PEOPLE  V.  BARNE8.   (Cr.  877.) 

(District  Court  of  Appeal,  Second  District, 
Division  1*  California.  April  20.  1822.) 

1.  LaresBy  «ss322— Brisglai  awtanehila  stslan 
wHboKt  jMiMlMloa  wttkla  Jsriidlotlaa  Is  a 
fslasy. 

Under  Pen.  Code,  S  27,  providing  tbat  all 
who  commit  apj  offense  without  tbe  state 
-which,  if  committed  within  tL«  state,  wouM  be 
larceny,  robbery,  or  ev.bexzlement,  and  bring 


tbe  property  stolen  or  embezzled  or  are  foand 
with  It  or  any  part  of  it  within  tbe  state,  are 
liable  to  punishment,  and  section  407,  providing 
that  a  person  wbo  In  another  state  or  country 
stenls  or  embezzles  property,  or  receives  it 
knowing  It  to  have  been  stolen  or  embezzled, 
and  brings  It  into  the  state,  is  liable  to  punish- 
ment as  If  the  larceny,  embezzlement,  or  re- 
ceiving had  been  committed  within  the  state, 
where  tbe  accused  stole  an  antomoliile  In  a  for- 
eign country  and  brought  it  witbin  the  state, 
the  offense  committed  was  a  felony. 

2.  Laroeay  «»55— Evidence  held  sumcient  to 
sntala  eonvlotlos  of  bringiso  itolen  prop- 
erty iato  tbe  ttata. 

In  a  prosecution  for  bringing  an  automobile 
stolen  by  tbe  accused  in  a  foreign  country  Into 
the  state,  eridence  Add  sufficient  to  sustain  a 
conviction. 

8.  Criminal  law  «s»564(l)— Evldsace  held  snf- 
flclent  to  prove  Jurlsdietlen  of  olfenie  was  la 
lbs  eosrt  la  which  the  case  was  triad. 

Under  Pen.  Code,  {  780,  providing  that  the 
Jnrisdiction  of  a  criminal  action  for  stealing 
or  embezzling  In  any  other  state  the  proper^  of 
another  or  receiving  it  knowing  it  to  have  been 
stolen  or  embezzled,  and  bringing  it  Into  this 
state,  is  in  any  county  into  or  through  which 
such  stolen  or  embezzled  property  had  been 
brought,  evidence  held  sufficient  to  prove  ju- 
risdiction of  the  court  of  tbs  county  In  which 
tbe  case  was  tried. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  P.  Gary,  Judge. 

William  A  Barnes  was  ccmvlcted  of  bring- 
ing a  stolen  automobile  into  San  Diego  coun- 
ty, and  he  appeals.  Affirmed. 

Fdward  3.  Kelly,  of  San  Diego,  for  appel- 
lant. 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetch, 
Deputy  Atty.  Gen.,  far  the  Peo^ 

CONRET,  p.  J.  [1]  The  Information  charg- 
ed that  the  defendant,  having  first  stolen  a 
Ford  touring  car  at  Tia  Juana,  Lower  Cali- 
fornia, Mexico,  the  same  being  the  personal 
property  of  one  M.  L.  SicKelvey,  brought  the 
same  into  the  county  of  San  Diego,  state  of 
California.  The  described  offense  is  a  felfmy. 
Pen.  Code,  H  27  and  497.  Having  been  con- 
victed of  this  offense,  defendant  was  sen- 
tenced to  Imprisonment  in  the  state  pris<Hi, 
and  now  appeals  from  the  Judgment 

The  evidence  establlsihes  tbe  following 
facts:  Mrs.  McKelvey,  owner  of  the  car,  per- 
mitted her  son  to  drive  the  car,  and  he  went 
with  It  to  Tla  Juana.  He  saw  the  defendant 
standing  near  the  place  where  he  parked  the 
car.  When  McKelvey  returned  for  the  car  It 
had  disappeared.  This  was  on  the  27th  day 
of  July,  1921.  The  car  was  a  touring  car, 
model  1920,  and  carried  tbe  license  number 
36034L  On  the  next  following  day  appel- 
lant arrived  at  tke  home  of  one  F.  j.  Knight, 
In  the  county  ot  San  Diego,  driving  a  late 
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model  Ford  tonrlng  car,  and  remained  tbf^re 
aboQt  four  day&  There  Is  no  further  direct 
identification  of  the  car  that  was  fn  bis  pos- 
session at  that  time.  On  the  19th  da;  of 
Au^st  appellant  came  to  the  place  of  busi* 
ness  of  one  Green,  near  Bakersfletd,  tn  Kern 
county.  He  came  there  In  a  car  which  was 
Identified  as  the  car  of  Mrs.  McEeWey.  He 
had  taken  out  the  certificate  of  registration, 
which  later  was  found  in  the  bedding  of  the 
room  assigned  to  him  on  Green's  praises. 
The  license  plates  bearing  the  nombei  369341 
were  on  that  car  when  he  arrived  there.  He 
told  Mr.  Green  that  his  name  was  J.  McEel- 
vey  and  that  he  had  bought  the  car  at  El 
Paso,  Texas. 

Appellant  was  arrested  at  Green's  place  tn 
Kern  county,  and  was  brought  back  to  San 
Diego  county  by  J.  H.  Kllby,  a  deputy  sheriff 
of  that  county.  Appellant  told  Kilby  that 
he  bought  this  car  at  Ensraada,  in  Lower 
California,  on  the  28th  day  of  July;  that 
on  that  night  he  camped  at  the  Junction  of 
the  highway  and  Rose  Canyon  road.  Kllby 
testified  that  the  Rose  Canyon  road  Joins  the 
state  highway  on  the  north  side  of  La  JoUa, 
in  San  Diego  coxmty. 

[2]  In  support  of  his  appeal,  appellant 
claims  that  the  evidence  is  insufficient  to  sus- 
tain the  conviction,  in  that  there  is  no  evi- 
dence, beyond  the  mere  posF;cssIon  of  the 
stolen  car  by  him  In  Bakersfldd,  which  In 
any  way  connects  him  with  the  theft  of  the 
automobile.  But  12iere  Is  something  more 
proved  than  such  mere  possession.  The  facts 
that  appellant  concealed  the  certificate  of 
r^stratlon ;  that  he  claimed  to  bare  bought 
a  car  which  was  In  fact  stolen,  and  that  he 
assumed  the  family  name  of  the  true  owner* 
and  made  otlier  telse  statetneobi  which  we 
need  not  specify,  constitute  circumstances 
which,  together  with  the  possession  of  the 
car,  were  suffldent  to  conned  the  defendant 
with  the  larceny  committed  at  Tia  Juana  and 
to  warrant  the  conclusion  that  he  was  the 
guilty  party.  People  v.  Lang,  142  Cal.  482, 
76  Pac.  232;  People  r.  Majors  (CaL  AppO  190 
Pac.  636. 

[3]  Next  it  is  contended  that  the  evidence 
is  not  sufficient  to  prove  Jurisdiction  of  the 
superior  court  of  San  Diego  county  over  the 
offense  charged.  "The  jurisdiction  of  a  crim- 
inal action  for  stealing  or  embezsllng,  in  any 
other  state,  the  property  of  another,  or  re- 
ceiving it  linowing  it  to  have  been  Btol«i  or 
emljezKledt  end  bringing  the  same  Into  this 
state,  is  in  any  county  into  or  through  which 
such  stolen  or  embezzled  property  has  been 
brought."  Pen.  Code,  (  780.  The  evidence 
which  we  have  stated  Is  clearly  sufficient  to 
have  warranted  the  Jury  in  finding  it  to  be 
the  fact  that  after  stealing  Mrs.  McKelvey's 
car  at  Tia  Juana,  which  is  near  the  San  Die- 
go county  line,  the  defendant  did  bring  the 
car  Into  San  Diego  county. 


The  only  other  point  suggested  Is  that  the 
court  erred  In  giving  a  certain  Instruction, 
in  that  by  micb  instruction  the  court  improp- 
erly assumed  that  the  automobile  liad  beat 
shown  to  have  been  stolen,  whereas  such 
iL  conclusion  was  a  question  at  issue  for 
determination  by  the  Jury.  A  single  aax- 
tence  of  this  Instruction  is  quoted  in  ihe 
brief  of  appellant  Reading  the  entire  in- 
struction in  connection  with  that  sentence, 
it  Is  manifest  that  the  court  made  no  sufA 
assumption,  but  left  the  fact  entirely  to  the 
determination  of  the  Jury. 

The  Judgment  la  affirmed. 

We  concur:   SHAW,  3.;  JAMES,  J. 


(n  Cal.  App.  B6I> 
KRUG  V.  StNCLAIRE.  (Ctv.  3891.) 

(District  Court  of  Appeal,  Second  District, 
Division  1*  California.  May  3,  1022.  Hear- 
ing Denied  by  Supreme  Court  June  20, 1022.) 

1.  QaletlBO  tKle  «=»44(4)— Proof  of  fmelo- 
sun  dead  t«  plalatit  aid  plalRtHPa  poasaa- 
alea  held  airfllcf«it  ta  aataMlah  tttia  !■  hln. 

In  action  to  quiet  title,  proof  of  recorded 
mortgage  ffrredoanre  sale  deed  to  plainUff,  and 
plaintilTs  possession  of  the  property  subse- 
quent to  execution  of  such  deed,  held  sufficient 
proof  of  plnintiffa  title  without  proof  of  the 
chnia  of  title  precedent  to  the  foredosnre  de- 
cree under  Code  Civ.  Proc.  |  1928. 

2.  JadflnsNt  «=3682(l>— DatarwiMtIo*  as  to 
Iflvaildlty  of  deed  oa  street  assessneat  foro- 
dosure  In  purehaser's  aotloa  agalast  owner 
eoncloslvo  In  owner'a  sabseqaent  aetioa 
against  parch  as  er's  graatea. 

Determination  as  to  invalidity  of  deed  given 
on  foreclosure  of  a  street  assessment  in  pur- 
chaser's action  against  owner  was  concInsiT* 
as  to  invalidity  of  deed  in  owner's  actimi  to 
quiet  title  againat  parcbaser*8  grantee. 

3.  Pleading  «=»29l(4)  —  PlaintNTa  fallara  to 
deny  under  oath  "genslneness  and  dee  n- 
scutlon"  of  Instrument  set  up  In  answer  h*M 
aot  an  admission  of  tke  validity  thareef. 

Under  Code  Civ.  Proc.  §  448,  providing  that, 
where  a  defense  is  founded  upon  a  written  in- 
strutneDt  whidi  is  copied  into  the  answer,  "the 
genuineness  and  due  execution  of  such  Instm- 
ment  are  deemed  admitted"  unless  there  is  an 
answer  under  oath  denying  the  same,  a  plain- 
tiff, hj  faOare  to  deny  tiie  genaineness  and  dne 
execution  of  deeds  set  out  in  answer,  did  not 
admit  validity  thereof,  but  merely  that  tlia 
party  who  appears  to  have  made  deeds  attach- 
ed his  signature  thereto,  and  caused  it  to  be 
driivered. 

TEd.  Note— For  other  deflnitiaiiB,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Oen- 

uineness.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Sbenk,  Judge. 
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Action  by  Frank  J.  Krng  agalnit  M.  N. 
Sinclaire.  Judgment  for  plalntUF,  and  de- 
foidant  appeals.  AlBnoed. 

J.  IzTing  HcKenna  and  Catherine  A.  Mc- 
Kenna,  both  of  Los  Angeles,  for  appellant 

Duke  Stone,  of  Los  Angeles,  for  respond- 
ent. 

JAMES.  7.  From  a  Judgment  entovd  In 
favor  of  the  plaintiff.  Intervener,  Slndalre. 
has  appealed. 

[1]  This  action  was  to  quiet  title  to  certain 
real  property.  Plaintiff  exhibited  in  evidence 
a  deed  from  the  sheriff  of  Los  Angeles  coun- 
ty made  pursttant  to  a  decree  foreclosing  a 
mortgage  lien  n^inst  the  property  In  ques- 
tion. This  deed  was  dated  the  21st  of  July, 
1916,  recorded  In  the  office  of  the  county  re- 
corder on  July  26th  of  the  same  year.  It  ap- 
peared that  during  all  the  thne  subsequent 
to  the  making  of  said  deed  ^aintiff  Bad  be^ 
In  possession  of  the  property  described  there- 
in, and  claimed  to  hare  title  thweto.  This 
proof  was  auffldent  prima -fade  to  prove  own- 
ership. "  It  fumitibes  snflBdent  proof  of  title 
upon  whiidi  to  base  a  decree 'fftvinrable  to  the 
plaintiff,  without  making  It  necessary  that 
the  dMin  of  title  preceden&to  the  deme  of 
foreclosure  be  established.  Section  1928,  Code 
Civ.  Proc. ;  Zllmer  v.  Gerlcfaten,  111  Cal.  73, 
at  page  77,  43  Pac.  408.  The  only  Interest 
claimed  to  be  possessed  by  the  intervener 
was  such  as  he  migbt  have  obtained  by  rea- 
son of  a  deed  issued  to  his  grantor,  one 'War- 
den, who  had  made  a  purcbase  under  a  sale 
had  for  a  delinquent  assessment  against  the 
property  on  account  of  street  ImpTovement 
work.  Sinclaire  In  this  action  set  forth  In 
foil  in  his  answa:  (1)  The  deed  of  the  tax 
and  license  collector  of  the  city  of  Los  An- 
geles, dated  the  2d  day  of  September,  1915. 
purporting  to  convey  the  Interest  of  Robert 
H.  Punter  (the  alleged  owner)  to  Julia  P. 
Warden ;  and  (2)  a  qoltclaim  deed  dated  the 
13th  day  of  January,  1920,  from  said  Warden 
to  said  intervener.  In  a  former  action  (War- 
den V.  Bittleston  Law  &  Collection  Agency  et 
al^  41  Cal.  App.  1, 181  Pac.  834),  in  which  the 
plaintiff  here  was  a  defendant.  It  was  held 
that  the  first-mentioned  deed  was  void  and  of 
no  effect  because  of  the' failure  of  the  vendee 
to  give  sufficient  notices  to  the  owners  of  the 
property  of  the  fact  that  application  had  been 
made  for  a  conveyance.  The  judgment  in  the 
action  last  entitled  was  reversed  because  an 
afflrmatlTe  Judgment  in  favor  of  the  defend- 
ant was  not  sustained  by  the  findings.  Aft- 
er a  reversal  was  ordered  in  the  case  dted, 
plaintiff,  Warden,  dismissed  the  action,  and 


made  her  quitclaim  deed  to  the  intervener, 
Sinclaire. 

[2]  The  determination  of  the  court  as  to 
the  Invalidity  of  the  deed  In  question  must 
be  taken  as  establishing  the  law  affecting  that 
Instrument,  and  it  must,  of  course,  affect  also 
any  conveyance  attempted  to  be  made  by  the 
said  Warden.  As  against  the  plaintiff's  .proof 
of  title,  we  then  find  that  the  Interv^er  rest- 
ed upon  nothing  better  than  the  conveyance 
from  the  person  whose  title  was  supported 
tmly  by  the  void  deed. 

[3]  The  intervener  insists  that,  because  of 
the  fact  that  he  set  forth  the  deeds  In  full, 
and  no  affidavit  was  filed  by  the  ^riaintlff  de- 
nying the  genuineness  and  due  execution 
thereof,  the  deeds  must  be  taken  as  trans- 
ferring whatever  they  purport  on  their  face 
to  cofivey.  This  contention  results  from  a 
mistaken  idea  regarding  the  effect  of  the  pro- 
visions of  section  448.  Code,  of  ClvU,  Proce- 
dure. That  section  provides  only  that,  where 
a  defense  la  founded  upon  a  written  instru- 
ment wMch  is  copied  into  the  answer,  "the 
genuineness  «nd  due  execution  of  such  in- 
stnunent  are  deemed  admitted,"  unless  there 
Is  an  answer  under  oath  denying  the  same. 
That  an  instrument  Is  gmulne  and  has  been 
duly  executed  can  mean  only  that  the  party 
who  appears  to  have  made  It  has  attached 
bis  signature  thereto  knowingly,  and  caused 
It  to  be  delivered.  Mooie  r.  Copp.  119  CaL 
429.  51  Pac.  680.  Plalntlfl  conld  not  deny 
that  the  deeds  had  been  signed  by  the  par- 
ported  parties  or  delivered.  It  was  admis- 
sible, however,  for  him  to  prove  that  the  con- 
veyance to  Ward»  was  void.  This  he  did  by 
showing  the  InsufSdency  of  the  notices  which 
by  the  former  decision  had  been  held  to  ren- 
der the  deed  void.  He  showed,  too,  that  at 
the  time  the  former  action  was  pending  he 
tud  offteed  to  pay  the  amount  of  the  assess- 
ment charges,  and  all  cMts  and  praaltles, 
which  were  less  than  the  sum  of  yiO,  and 
made  a  continuing  ofFer  to  pay  the  same  to 
the  defendants  in  this  action,  and  particular- 
ly to  the  intervener.  A  tender  at  Uieae 
amounts  made  before  a  deed  had  been  tegal- 
ly  applied  for  had  the  effect  of  extli^suish- 
Ing  the  assessment  lien,  and  that  llem  there- 
after would  have  only  an  apparent  existmce 
— ai^arent  beisuse  the  books  of  the  tax  col- 
lecting office  would  not  show  a  discharge  of 
the  debt.  This  condition  would  croite  a  cloud 
Qp<m  plaintiff's  title  whtdi  he  would  be  enti- 
tled to  have  removed. 

The  Judgment  is  affirmed. 

We  concur:  CONRDY,  P.  J.;  SHAW,  J. 


Digitized  by  Google 


698 


207  PACIFIC  REPORTER 


(Cil 


(67  Cal.  App.  W) 

PEOPLE  V.  WHITNEY.  (Cr.  907.) 

fDistriet  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  25,  1922.  Hear- 
ing Denied  by  Supreme  Court  June  24,  1922.) 

1.  Criminal  law  <^=>l  167(1) — Insurrection  and 
sedition  «=>2— indictment  cliargino  criminal 
syndicalism  need  not  allege  name  of  organiza- 
tion, and  omission  held  harmless. 

An  indictment  charging  a  violatioD  of  the 
Criminal  Syndicalism  Act  by  organizing  and 
becoming  a  member  of  an  organization  to  teach 
criminal  syndicalism  is  sufficient  without  alleg- 
ing the  name  of  the  organization  which  de- 
fendant is  cli&rged  with  joining,  and  defendant 
is  not  prejudiced  by  aaA  omission  where  she 
was  fuUy  advised  apon  examination  of  the  ju- 
rors  and  by  the  opening  statement  of  the  dis- 
trict attorney  of  Uie  name  of  the  organkation 
inrolTed. 

2.  Inaarreetfon  and  sedition  ^»2— Evidence  of 
oharaoter  el  affiliated  organizations  admissi- 
ble In  prosecution  for  orlnlnal  eyadioalisn. 

In  a  prosecution  for  criminal  syndicalism 
by  organizing  and  joining  the  Communist  La- 
bor Party,  evidence  of  the  character  end  perni- 
cious activities  of  other  organizations  with 
which  Communist  Labor  Party  was  affiliated 
or  regarding  which  it  had  from  time  to  time 
expressed  its  approval  and  sympathy  was  com- 
petent. 

3.  Criminal  law  «=324— I  nsurrectloa  and  sedi- 
tion «=s>2— Defendant,  knowing  alms  of  or- 
ganization, charged  with  knowledge  they  were 
unlawful;  intent  presumed  from  unlawful  aot. 

A  defendant  who  joined  the  Communist  La" 
bor  Party  and  participated  in  drawing  the  res- 
olutions adopted  by  it,  which  were  in  violation 
of  the  Criminal  Syndicalism  Act,  cannot  rely  as 
a  defense  on  a  claim  that  she  did  not  realize 
she  was  aiding  dtsloyality,  and.  under  Code  Civ. 
Proe.  1 1962,  a  guilt7  Intent  is  condaaively  pre- 
sumed from  the  deliberate  commission  of  an 
imlawful  act 

Appeal  from  Superior  Court*  Alameda 
Coonty;  Janfts  O.  Qulnn,  Judge. 

Charlotte  A.  Whitney  was  oonTicted  of 
criminal  syndicalism,  and  she  a^teahB.  Af- 
firmed. 

Hearing  denied;  Lawlor  and  Leonon,  JJ.. 

dissenting. 

Nathan  C.  Coghlan,  John  Prancla  Neylan, 
and  J.  E.  Pemberton,  all  of  San  Frandsco 
(William  F.  Herron,  of  San  Frandsco,  of 
counsel),  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  John  H.  Blordan, 
Deputy  Atty.  (len..  Ezra  W.  Dwoto.  DiFt. 
Atty.,  John  U.  Calkins,  Asst  Dlst.  Atty,.  and 
Myron  Harris,  Deputy  Dist  Atty.,  all  of 
Oakland,  for  the  People. 

RICHARDS,  J.  This  appeal  Is  from  a 
Judgment  of  conviction  of  the  defendant  for 
the  alleged  violation  of  the  provisions  of  the 
Criminal  Syndicalism  Act  (St  1019,  p.  281). 


The  information  fQed  by  Oie  district  attoraer 
against  the  dtfendant  consisted  of  five  sep- 
arate cotmts  based  upon  the  several  subdi- 
visions of  said  act.  The  Jury  found  the  de- 
fendant guilty  as  to  the  Qrst  count  in  the 
information,  but  disagreed  as  to  the  other 
counts  therein,  and  dismissals  as  to  these 
were  subsequently  filed.  The  charging  part 
of  the  first  count  in  said  information  upoo 
which  the  conviction  of  the  defendant  was 
had  is  In  the  language  of  the  statute  and 
reads  as  follows: 

"The  said  Charlotte  A.  Whitney  prior  to  At 
time  of  filing  this  information,  and  on  or  abont 
the  28tb  day  of  November,  A.  D.  1919,  at  the 
said  county  of  Alameda,  state  of  California, 
did  then  and  there  unlawfully,  willfully,  wroii£- 
fully,  deliberately,  and  feloniously  organize  snd 
assist  in  organizing,  and  was,  is,  and  knowingly 
became  a  member  of  an  organisation,  societr, 
group,  and  assemblage  of  persons  organized  and 
assembled  to  advocate,  teach,  aid,  and  abet 
criminal  syndicalism." 

[1]  fnie  first  cotttentl<m  of  the  ajOM^Iant 
herein  Is  that  said  first  count  Id  said  ia- 
dlctmrent,  of  which  ttw  foregoing  ncerpt  b 
the  charging  part,  was  Insufladent  to  state 
a  public  (Aense  ^  the  alleged  particular  in- 
suffldency  ther^  bcdng  its  oml8si(m  to  9^ 
dflcally  designate  the  name  of  the  organi- 
zation, society,  group,  or  assemblage  of  per- 
sons which  she  is  charged  with  having  or* 
ganlzed  and  assisted  in  <nganizing  and  wbick 
were  organized  and  assembled  to  teach,  aid, 
and  abet  criminal  syndicalism.  Since  the 
original  snbmlsslon  of  this  cause  the  So*, 
preme  Court  has  decided  the  case  of  Pe<«)le 
V.  Taylor  (Cal.  Snp.)  203  Pac.  85.  covering  fits 
precise  point  which  Uie  aniellant  urges  up- 
on this  contention.  The  two  cases  are  idea- 
tlcal  as  to  the  form  of  the  charge  and  as  to 
the  procedure  with  ration  to  the  trial 
thorenn  In  the  trial  court  In  each  case  the 
defendant  was  fully  advised  upon  the  voir 
dire  examination  of  the  Jurors  and  in  the 
opening  statement  of  the  district  attorn^ 
that  the  organization  which  the  d^oidast 
was  charged  with  having  organized  and  as- 
sisted in  organizing  in  violation  of  tlie 
terms  of  (be  Criminal  Syndicalism  Act  was 
the  Communist  Labor  Party  of  Oakland,  a 
local  btanch  of  the  Conununist  Party  of 
California.  This  being  so,  we  are  bound,  In 
conformity  with  the  decision  in  People  v. 
Taylor,  supra,  to  hold  that  the  aiQsUanfs 
first  contention  Is  void  of  merit 

The  next  contmtlon  which  the  ajqpellant 
urges  up(m  this  ai^al  Is  that  the  evidence 
is  insufficient  to  justify  her  conviction  npMi 
said  count  in  the  information.  The  record 
is  voluminous,  and  no  useful  purpose  would 
be  subserved  by  a  detailed  review  of  the 
evidence  which  It  contaloa  Upon  the  mah) 
question,  however,  as  to  the  part  which  the 
defendant  took  In  organising  and  assisting 
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to  organize  the  CommunlHt  labor  Party, 
there  Is  no  dispute.  In  the  brief  of  the  ap- 
pellant upon  this  appeal  It  Is  stated  to  be 
an  "admitted  fact  that  the  defendant  became 
a  member  of  the  so^Ued  Oumniuuist  Labor 
Party,  attended  a  party  convention  Novem- 
ber 0,  1918,  and  was  one  -ct  the  committee 
on  resolntlfms  which  reported  the  platform 
herein  above  set  forth."  In  addition  to  the 
foregoing  admission'  the  evidence  abundant- 
ly shows  that  the  defendant  not  only  took  a 
leading  and  active  part  in  the  OTganlcatlon 
of  the  Oakland  branch  of  the  Communist 
I«bor  Party  of  California,  but  also  In  the 
Bubseqaent  meetings  and  acts  of  said  organl' 
satlon.  No^ithstandlng  this  admission  and 
these  proctfa,  the  appellant  Insisted  upon  the 
trial  ot  the  cause  and  now  insiste  that  said 
organization  was  not  of  sach  chara(der  and 
imrpcsea  as  to  bring  it  within  the  class 
of  oi^anizatlons  forbidden  and  condemned  by 
flw  terms  of  the  Criminal  Syndicalism  Act. 
It  was  upon  this  brandi  of  the  case  that  Ute 
larger  part  of  the  evidence  adduced  on  behalf 
of  the  prosecution  upon  the  trial  of  this 
cause  was  presented. 

[2]  It  is  the  appellant's  contention  that 
the  admission  of  a  very  large  portion  of  sudd 
evidence  desiprned  to  show  the  pernicious 
activities  of  other  organizations  ^th  which 
the  Communist  Labor  Party  of  California 
was  aflSllated,  or  regarding  which,  or  the 
membership  of  which,  it  from  time  to  time  by 
resoIuUon  or  otherwise  expressed  its  ap* 
proval  and  sympathy,  was  highly  prejudicial 
to  the  defendant's  case,  particularly  In  view 
of  the  fact  that,  as  is  claimed,  her  knowledge 
of  and  participation  In  these  baneful  activi- 
ties was  not  sufficiently  shown.  As  to  the 
propriety  of  the  adnvlsslcm  of  such  evidence 
as  tending  to  show  the  character  and  pur- 
poses of  the  Communist  I^lwr  Party  of  Cali- 
fornia there  can  be  no  further  doubt,  in 
view  of  the  very  full  discussion  of  this  sub- 
ject in  the  case  of  People  v.  Taylor,  supra, 
and  of  the  determination  of  the  Supreme 
Court  therein.  As  to  the  knowledge  which 
the  defendant  had  and  of  her  participation  In 
tbe  alms,  expressions,  and  activities  of  the 
Communist  Labor  Party  of  California  there 
can  also  be  no  doubt.  In  view  of  the  ad- 
mitted Intelligence  of  the  defendant  and  of 
her  participation  in  the  drafting  of  the  reso- 
lutions and  formulation  of  the  constltutloQ 
of  the  organization  Itself. 

[1]  That  this  defendant  did  not  realize 
that  she  was  giving  herself  over  to  forms 
and  expressions  of  disloyalty  and  was,  to 
say  the  least  of  it,  lending  her  pix-sence  and 
the  influence  of  her  character  and  position  as 
a  woman  of  refinement  and  culture  to  an 
organization  whose  purposes  and  sympathies 
savored  of  treason  is  not  only  past  belief, 
bat  is  a  matter  with  which  this  court  can 
have  no  concern,  since  It  la  one  of  the  con- 


clusive presumptions  of  onr  law  that  a 
guilty  intent  is  presumed  from  the  deliberate 
c<»nmIsslon  of  an  unlawful  act  Code  Civ. 
Proa  I  1962. 

As  to  the  appellant's  only  remaining  con- 
tention with  relation  to  the  alleged  miscon- 
duct of  the  district  attorney  upon  the  exam- 
ination ef  a  Juror,  we  have  examined  the 
record,  and  do  not  find  that  the  episode  com- 
plained of  was  of  such  prejndidal  character 
or  consequence  as  to  Justify  a  revmal  of  tlM 
case. 

Judgment  affirmed. 


We  concur: 
GAN,  J. 


TTLEB,    P.   J.;  EBRBI- 


(67  Cal.  App.  477) 

RILEY  V.  SOUTHERN  PAC.  CO.  et  tl. 

(Civ.  2430.) 

(District  Conrt  of  Appeal,  Third  District,  CaH- 
foraia.    April  27,  1^.    Hearing  Denied 
by  Supreme  Conrt  Jane  26.  1922.) 

1.  Carrlsr*  «=>3I8{8)  —•Passenger's  testimony 
held  to  show  carrier's  liability  for  iajury  la 
attempting  to  board  train. 

Testimony  by  a  passenger  that  the  train 
stopped  at  the  station  but  on  instant,  and  start- 
ed again  while  tbe  passeDger  was  in  tbe  act 
of  stepping  onto  tbe  step,  as  a  resalt  of  which 
tbe  passenger  fell  with  his  feet  under  the  cars 
and  was  injared,  wbidi  teatfniony  was  sub- 
stantially corroborated  by  another  witneu  to 
tbe  accident,  was  sufficient  to  establish  liability 
of  the  carrier  for  tbe  Injury. 

2.  Carriers  «=»247(3)— One  Injured  while  at- 
tempting to  board  train  to  become  a  passen- 
ger is  a  "passenger." 

A  person  who,  intending  to  board  a  train 
and  become  a  passenger  thereon,  was  Injured 
wbile  in  tbe  act  of  mounting  the  steps  of  the 
train,  was  a  "passenger"  within  tbe  de&iition 
that  one  is  a  passeiwer  from  tbe  time  be  puts 
himself  In  the  care  of  the  carrier  or  directly 
within  the  carrier's  control  with  the  bona  fide 
intention  of  becoming  a  passenger  and  is  ac- 
cepted as  such  by  the  carrier. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Porases,  First  and  Second  Series,  Passen- 
ger.] 

3.  Jury  ^>67(3)~R«lst  governlsg  dlsqMallH- 
oatloa  of  Jurors  gov«>Ba  dlsq*aliflcatlon  of 
sheriff  to  summon. 

The  same  rule  governs  the  disqualification 
of  a  juror  and  the  disquaUfication  of  the  sher- 
iff to  summon  the  jury;  the  theory  of  the  law 
being  that  a  biased  and  prejudiced  officer  will 
select  biased  and  prejudiced  jurors. 

4.  Jury  «=a67 (3) —Sheriff's  affidavit  held  to 
show  he  did  sot  have  such  opinion  as  to  dis- 
qualify him  to  summon  Jsrors. 

Where  the  sheriff,  at  the  request  of  plain- ' 
tiff's  attorneys,  went  to  tbe  railroad  station  and 
made  certain  observations  with  respect  to  tbe 
speed  of  tbe  cars,  the  view  of  tbe  operatives 
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thereof,  and  reported  the  result  of  hi8  obserw- 
cIoBB  to  plaiatiBTa  attorneye,  and  testified  to 
cbem  at  the  trial,  bat  his  affidavit  that  be  bad 
uo  knowledse  of  the  facta  in  tbe  case  except  a 
general  statement  made  hj  plaintiff's  attorneys 
and  had  formed  and  expressed  no  opinion  as 
to  the  merits  was  nncontradfcted,  the  trial 
court  was  Justified  In  finding  he  had  no  such 
opinion  as  would  disqualify  him  as  a  juror,  un- 
der Code  CiT.  Proc  |  602,  aubd.  6,  and  there- 
fore was  not  disqualified  to  aanunon  Oie  farf. 

5.  Jury  «B>67(3)— Faot  shariff  testlflad  to  ma- 
terlai  mattara  4on  aot  establish  dlsquaUtica- 

.  tloa  to  annnoa  Jorore. 

The  tect  that  the  sheriff  tare  testimony 

In  the  case  as  to  matters  wUch  tbe  Jury  might 
find  to  be  material  does  not  alone  show  that  be 
Was  disqualified  to  summon  the  jurors. 

6.  Jury  4»IIU(9)  — DIsnuallfloatioB  of  sheriff 
to  summon  Jurora  U  waived  hy  fallnra  to  ob- 
ject at  first  opportunity. 

Where  defendant  learned  during  the  conne 
of  the  trial  of  tbe  facts  which  it  claimed  show- 
ed tbe  sberiff  waa  diaqualilfed  to  summon  the 
jurora  in  tiie  case,  but  made  no  objectirai  at 
the  time  and  no  motion  to  discbarge  the  jury, 
aoid  chose  to  take  its  chances  witb  that  jury. 
It  thereby  waived  Its  right  to  object  there- 
after to  the  disqualification  ol  the  ^eriff. 

7.  ApHal  aai  orror  170(1)— DIsqualMoa- 
tloo  of  shorlff  was  aot  projudioia.  whoro  Jo- 
rora  wora  aunnoaad  by  daMtiaa. 

Even  U  the  sheriff  waa  disqualified  by  rea- 
son of  his  opinion  to  summon  jurora  for  the 
trial  of  a  case,  and  his  disqualification  techni- 
cally extended  to  his  deputies,  a  party  was  not 
prejudiced  thereby  where  In  fact  the  jurors 
were  summoned  by  deputy  sheriffs  without  con- 
sulting the  sheriff,  who  had  no  voice  in  their 
selection,  and  they  were  fairly  and  impartially 
choeeo  from  the  citizens  of  the  county,  so  that 
the  sheriff's  disqualification  does  not  require  re- 
versal under  Const,  art.  6,  S  4^. 

8.  J«ry  «=9l  10(9)— Method  of  aalaottag  Jarora 
la  aot  a  eoastltutloRal  right 

The  manner  and  method  of  summoning  a 
jury  is  a  matter  of  legislative  control  rather 
than  a  constitutional  provision,  so  that  objec- 
tions  thereto  may  be  waived. 

9.  Appeal  aad  arror  «s>U70(l)  —  lavasloa  of 
oonstttNtional  right  doaa  aot  requlro  ravoraal 
If  it  waa  immatoflal. 

Even  If  a  conatitutional  right  was  invad- 
ed, tbe  error  should  be  disregarded  on  appeal 
under  Const,  art.  6,  t  ^Ht  if  it  appears  from 
an  examination  of  the  record  that  there  was 
no  miscarriage  of  justice. 

10.  Appeal  and  error  4=9(004(3) —Judgo'a 
statement  la  requlrlag  remittitur  held  not  to 
.show  entire  verdict  was  result  of  passloa. 

A  statement  by  the  trial  judge  in  requiring 
a  remittitur  of  a  portion  of  the  damages  award- 
ed by  the  verdict  as  a  condition  of  denying  a 
motion  for  a  new  trial  that  the  amount  of  the 
verdict  was  excessive,  and  tbe  excess  was  the 
result  of  passion  and  prejudice,  doea  not  show 
that  it  was  the  trial  court's  opinion  that  the 
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entire  verdict  was  the  result  of  passion  and 
prejudice,  and  therefore  does  not  require  a 
reversal  of  the  judgment  rendered  after  remit- 
titur for  an  amount  which  was  not  excessive. 

11.  Appeal  aad  orror  «=»758(3)<— Parttoalar  or- 
ror la  laatnietloB  maat  bo  polated  oat. 

A  suggestion  that  an  instruction  given  by 
the  trial  court  was  erroneous  may  be  disregard- 
ed by  the  appellate  court  whare  tiiere  was  no 
attempt  to  point  out  any  error  in  the  instruc- 
tion. 

12.  Carrier*  «=»321(2)-^BStruotloas  held  aot 
to  state  plaintiff  was  passeager  while  waltlag 
at  station. 

Where  one  of  the  inatructiona  stated  that  . 
tbe  plaintiff  waa  not  a  passenger  while  the  train 
was  standing  at  the  station  unless'  actually  at- 
tempting to  board  the  train  or  so  near  tha 
train  and  in  sudi  a  position  as  to  indicate  hia 
intention  to  board  It,  an  objection  that  tbe  in- 
atnM^ions  aa  a  whole  atated  that  plaintiff  ma 
a  passenger  from  the  time  he  went  ap«i  tho 
atatim  idatfonn  was  aittenable. 

13.  Appeal  and  error  ^1066  —  laatraetlaB 
plaintiff  was  paaaoBgar  whHa  waltiBi  at  atai- 
tlOB  hoM  Bot  projBdMal. 

An  erroneous  instruction  Uiat  plaintiff  waa 
a  passenger  while  waiting  for  the  train  at  de- 
fendant'a  atation  waa  not  prejudicial,  where 
there  waa  no  evidence  that  plaintiff  received  any 
Injury  unUl  he  actually  attempted  to  board  tho 
train. 

14^  Carriers  4=>348(4)  —  Omlssloa  from  re- 
quested oharge  on  ooatrlbBtory  aegHgeaco  h«l4 

aot  erroneous. 
An  omission  from  a  requested  instruction 
that,  if  the  train  bad  started,  and  plaintiff  at- 
tempted to  board  it  while  it  was  in  motion  or 
while  the  gates  were  doaed,  be  was  contribu- 
torily  negligent,  of  a  portion  atnting  that  the 
rule  was  true  whether  the  train  stopped  for  a 
reasonable  time  at  the  atation  or  not,  because, 
if  it  did  not  atop  or  the  atop  was  nnreaaonably 
short,  plaintiff  waa  not  thereby  Justified  in 
attempting  to  board  it  while  it  waa  traveling 
at  a  high  rata  of  apeod  or  while  the  ^tcs  wero 
dosed,  waa  not  ei.-roneoua,  since  the  omitted 
statement  added  nothing  to  the  instruction. 

15.  Carriars  «3»348(I3)— Statemoat  reqolrtRfl 
pialBtW  to  provo  fraadaai  froqi  negiigenoa  was 
proparty  oalttad  from  lastruotioas. 

A  requested  inatrueUon  requiring  plaiutifl 
to  establish  uegIig«ioe  of  defendant  nnmixed 
with  any  negligence  on  his  own  part  proposed 
to  put  on  plaintiff  the  burden  of  proving  free- 
dom from  contributory  negligence,  as  to  which 
the  burden  of  proof  was  on  defendant  and  tbe 
omissioQ  therefrom  of  the  reference  to  con- 
tributory negligence  waa  proper. 

16.  Trial  4=^295(7)  —  Instructions,  considered 
as  a  whole,  held  not  to  eliminate  contributory 
negiigenoa. 

Where  the  trial  court  inserted  in  many  of 
the  hypothetical  questions  given  at  plaintiff's 
request  the  phrase  "without  plaintiff's  fault," 
and  on  defendant's  request  fully  instructed  on 
tbe  law  of  contributory  negligence,  the  inatme- 
tions  aa  a  whole  were  not  subject  to  tho  objec- 


9S»For  other  eases  see  sams  topic  aad  KBY-NUHBSR  la  all  Kay-Numbered  Digests  aad  lodexi* 
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tion  that  tbey  ellmineted  from  coniideTatioii  tb« 
iaaue  of  eontrlbatory  negUgenoe. 

Appeal  from  Superior  Court,  Tnlare  Coon- 
t7;  J.  A.  Allen,  Judge. 

Action  by  Chiy  RU^  against  the  Southern 
Padflc  Company  and  James  0.  Davis,  sub- 
stituted as  Director  G«ieral  of  Railroads. 
Jni^^ent  for  plaintiff,  and  defmdant  Davis 
anieals.  Affirmed. 

W.  T.  Gilbert,  of  Los  Angeles,  and  Power 
&  McFadzenn,  of  •Ylsalla,  for  appellant 

Russell  A  Held,  of  Tnlare,  and  Farnsworth, 
McClure  &  Burke,  of  Vlsalla,  for  respondent 

BURNETT,  J.  At  Vine  street  station  In 
the  city  of  Berkeley,  while  attempting  at 
night  on  Afay  5,  1919,  to  board  an  electric 
train  operated  by  appellant,  plaintiff  was 
serlou&ly  injured,  and  the  appeal  is  from 
a  Judgment  In  his  &Tor  for  the  sum  of  $41,- 
aOO.  No  objection  Is  made  to  the  sufficiency 
of  the  complaint  u<v  do  we  understand  it 
to  be  seriously  disputed  that  the  evidence 
supports  the  verdict.  However,  that  the  pe- 
culiar feature  of  the  case  may  be  portrayed, 
we  quote  the  following  from  the  testimony  of 
plaintiff: 

(referring  to  a  Miss  Palva  and  himself) 
took  the  street  car  down  to  the  ferry  boUding 
in  San  FranciBeo  and  took  the  ferryboat  be- 
tween 1^  o'clock  and  12  o'clock,  and  we  ferried 
across  the  Bay.  At  the  Oaklant]  mole  we  took 
the  Southern  Pacific  train  and  got  off  at  Vine 
street  statloD.  We  didn't  know  Just  exactly 
when  the  train  came  back,  but  we  did  know 
that  waq  the  last  traio  I  could  go  back  on. 
Miss  Paiva  lived  a  distance  of  about  four  or 
five  blocks  from  this  station,  so  we  decided  to 
lit  there  and  wait  for  this  train  to  go  back. 
*  •  *  We  went  over  to  the  side  of  Uie  sta- 
tion snd  sat  down  and  waited  for  tUM  train  to 
come  back,  because  it  was  the  last  train  I  coald 
get  to  San  Frandsco.  It  wasn't  very  Ibng  im- 
til  it  came  back,  and  I  immediately,  when  I 
saw  the  traio  coming  around  the  curve  here  (in- 
dicating on  the  diagram),  got  up  from  my  seat 
aod  walked  straight  out  to  the  firBt  track  and 
Waited  for  it  to  come  on.  When  I  saw  this 
train  coming  around  the  curve  it  was  coming 
at  a  pret^  good  rate  of  speed.  I  walked 
atrai^t  out  frMn  this  seat  here  to  the  first 
track  and  stood  there  and  the  tndn  was  still 
coming  on.  It  wasn't  slowing  down  very  much, 
and  I  stood  there  for  a  second  and  walked  over 
to  the  second  track.  I  didn't  get  clear  over 
to  the  second  track,  but  In  about  halfway  be- 
tween the  two  tracks,  and  the  train  was  going  at 
a  speed  that  I  didn't  think  it  would  stop  where 
I  expected  it  to  right  opposite  the  seat,  so  I 
turned  and  walked  diagonally  out  there  south, 
thinking  that  the  train  would  go  a  little  past 
my  expectation  and  I  would  be  that  much  fur- 
ther ahead.  I  got  down  there  and  walked  right 
on  down  to  the  train,  and  I  got  Just  about  to 
it  and  tbe  train  stopped,  and  I  took  and  grasped 
the  rear  handle  of  the  left-hand  gate  of  the 
first  ear  going  toward  San  Francisco,  and  the 
train  was  stopped,  and  I  grasped  the  handle, 


and  it  waa  stiD  stopped  when  I  stepped  my  left 
foot  up  on  the  lower  step.  As  I  did  that,  tbe 
train  atarted;  It  just  stopped  a  aeeond,  and 
threw  my  feet  both  to  the  ground.  Then  I  was 
trying  to  get  my  balance,  but  In  doing  that  X 
waa  half  dragged  and  half  can  along  the  Side, 
of  the  train  still  holding  the  handle  with  my 
right  band,  and  I  must  have  gone  that  way 
16  or  20  feet,  or  maybe  further,  trying  to  get 
up  speed.  I  thought  when  I  could  get  enough 
spped  pushing  I  would  throw  my  feet  out  and 
swing  up  around  on  this  step,  and  when  I 
thought  I  reached  that  rate  of  speed  I  swung, 
and,  instead  of  my  feet  going  on  the  step,  tbey 
were  swung  back  between  the  step  and  they 
lodged  In  the  medwnlsm  of  the  second  ear, 
the  ear  behind  the  one  I  was  trying  to  get  on. 
And  when  I  was  gradually  being  dragged  onder 
the  car  and  such  pressure  being  brought  on 
my  hands,  in  time  I  would  have  to  let  go  and 
slip  right  back  under  the  car.  Instead  of  wait- 
ing for  that,  I  swung  my  whole  body  and  arms 
away  from  the  rail  I  was  holding  to  and 
dropped.  -As  I  dropped,  my  feet  were  caught 
and  held  so  tbey  didn't  swing  dear  of  the  track, 
and  when  I  dropped  both  tru^  of  tbe  last 
ear  ran  over  my  feet  and  limbs.  The  gates 
on  the  laat  car  were  shut,  so  I  walked  immedi- 
ately right  down  to  the  car  ahead  of  it  That 
was  the  rear  end- of  the  first  car,  and  the  gate 
on  my  side  was  open,  and  the  train  atoppeU 
still.  •  •  •  Just  as  I  stepped  with  my  left 
foot  the  train  jerked  out  and  jerked  my  foot 
off  and  I  fell  to  the  pavement  Just  tbe  start 
of  the  train  Jerked  my  foot  off,  and  I  lost  my 
balance." 

[1]  His  testimony  was  substantially  cor- 
roborated by  that  of  Miss  Mary  Palva,  who 
witnessed  tbe  accident,  and  diere  is  no  doubt 
that  a  case  Is  thus  presented  against  appel- 
lant within  the  undisputed  and  well-estab* 
Ilshed  principle  of  liability  of  common  car- 
riers for  the  safety  of  their  passengers.  10 
Corpus  Juris,  948;  Nilson  v.  Oaklnnd  Trac- 
tion Co.,  10  Cal.  App.  103,  101  Pac.  413; 
Franklin  v.  Vlsalla  Electric  Ry.  Co.,  21  Cal. 
App.  270,  131  Pac.  776 ;  Raub  v.  Los  Angel- 
es T.  Ry.  Co.,  103  Cal.  473,  87  Pac.  374; 
Boone  V.  Oakland  Transit  Co.,  139  Cal.  490, 
73  Pac.  243;  Cody  t.  Market  St.  Railway 
Co.,  148  Cal.  90,  82  Pac.  666. 

[2]  In  the  light  of  plaintiff's  testimony  we 
must  of  course,  regard  him  as  a  passenger 
and  entitled  to  the  highest  d^ee  of  care  on 
the  part  of  defendant  This  oonclusi<m  ts 
in  acccHrdauce  with  the  definition  of  a  pas> 
Sanger  ccmtalned  in  an  instmctltm  to  the  Jury 
given  the  court  on  request  of  defendant 
as  follows ; 

"A  passenger  is  one  who  ondertakes,  with  the 
consent  of  the  carrier,  to  travel  in  s  convey- 
ance furnished  by  the  carrier  otherwise  than 
in  the  serrice  of  the  carrier,  as  audi.  The  re- 
lation of  carrier  and  passenger  depends  upon 
a  contract  of  carriage,  expressed  or  implied, 
between  the  carrier  and  tbe  passenger,  made  by 
themselves,  or  their  respective  agents.  The 
relation  begins  when  tbe  person  puts  himself  iu 
the  care  of  the  carrier^  or  directly  within  tbe 
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carrier'a  control,  with  tbe  bona  fide  Intention  of 
becoming  a  passenger,  and  ia  accepted  aa  sucb 
by  tbe  carrier." 

But,  as  before  stated,  tbere  seems  to  b<t 
no  serious  controversy  between  the  parties 
as  to  this  feature  of  tbe  case.  Indeed,  at 
the  oral  argument,  while  not  waiving  any 
of  tbe  points  made  in  the  briefs,  the  learned 
counsel  for  appellant  confined  himself  to  a 
discussion  of  two  considerations  which  he 
deemed  of  suffldent  importance  to  merit  the 
careful  attention  of  the  court 

The  first  of  these  relates  to  tbe  supposed 
disqualiflcatlcni  of  the  sberlft  of  Tulare  coun* 
ty  to  summon  the  Jury  which  tried  the  case. 
It  seems  that  on  June  27,  1920,  more  than  a 
year  after  the  accident  happened,  said  sher- 
iff. Court  Smith,  delivered  some  prisoners  to 
the  state  penitentiary  at  San  Quentln,  and 
on  his  re^im  wmt  to  San  Francisco  to  at- 
tend tbe  National  D^ocratic  Convention 
tliat  was  then  in  session.  While  tbere  be  met 
two  of  respondmt's  attorneys,  and  at  their 
request,  oa  the  evening  of  June  29, 1920,  he 
accompanied  them  to  said  Vine  street  station 
In  Berkeley,  where  he  made  certain  obewva- 
tioua  with  respect  to  the  speed  of  the  cars 
and  powers  of  observation  of  operatives  and 
others  upon  said  cars.  At  tbe  trial,  In  re- 
buttal, Mr.  Smith  testified,  without  objec- 
tion, to  tbe  results  of  tbese  observations.  He 
completed  his  testimony  on  the  afternoon  of 
the  day  preceding  the  submission  of  the  case 
to  the  Jury,  and  Immediately  tboreafta  a 
recess  was  taken,  at  which  time  counsel  for 
appellant  claim  that  they  learned  for  the 
first  time  the  facta  that  constituted  the  dis- 
qualification of  the  sheriff.  No  suggestion, 
however,  of  such  asserted  disqualiflcatlcni 
was  made  to  the  trial  court  until  the  argu- 
ment of  the  motion  for  a  new  trial.  At  said 
bearing  affidavits  were  presented  by  both 
parties,  and  wber^n  tbere  Is  any  conflict  as 
to  the  facts  we  must,  of  course,  be  controlled 
by  the  showing  In  favOT  of  reapradent  In 
hia  affidavit  the  sheriff  d^osed: 

"That  while  at  said  Vine  street  station  be 
was  requested  by  said  Messrs.  Russell  &  Held 
to  make  certain  observations  and  inform  them 
the  result  thereof,  the  exact  nature  and  extent 
of  which  more  fully  appears  from  afliant's  tes- 
timony as  given  at  the  trial  of  the  above-enti- 
tled action;  that  said  Messra..  Rusaell  Sc  Held 
did  not  discou  with  affiant  tbe  merits  of  the 
plaintiff's  contention, or  the  defendant's  defense 
in  the  above-entitled  action  other  than  to  state 
to  him  in  a  general  way  their  understanding  of 
how  an  accident  occurred  wherein  one  Guy 
Riley,  the  plaintiff  in  said  action,  was  injured; 
that  after  making  said  observations  and  Inform- 
ing  said  Messrs.  Russell  ft  Held  tbe  result 
thereof  affiant  returned  to  San  Frandseo  and 
paid  no  further  attention  to  said  case  until  he 
was  called  as  a  witness  to  testify  therein  on  be- 
half of  tbe  plaintiff. 

"That  affiant  was  not  familiar  or  acquainted 
with,  either  on  the  8th  day  of  July,  1^,  when 
■aid  special  venire  was  issned  and  said  Jury 


summoned  as  aforesaid,  or  on  the  9th  day  of 
July,  when  b«  testified  as  a  witness  in  said 
case,  or  at  any  other  time,  the  merits  of  tbe 
plaintifrB  claim,  or  of  the  defendants'  defense, 
and  did  not  entertain  any  opinion  or  conclusion 
with  respect  thereto,  and  particularly  be  did 
not  entertain  any  opinion  or  conclusion  that  the 
plaintiff  should  recover  any  damages  in  said 
case.  Affiant  further  states  the  fact  to  be  tbat 
be  was  not  acquainted  with  and  did  not  even 
know  Guy  Riley,  the  plaintiff  In  said  action, 
by  sight  or  otherwise." 

Attiet  duylng  tbat  be.  made  cntaln  poi^ 
ported  statements  to  app^lantfs  oouns^  lie 
proceeded: 

"Affiant  states  the  fact  to  be  positively  and 
absolutely  that  he  did  not  state  to  W.  I.  QUbert, 
B.  L.  Barnes,  or  any  other  person,  or  persons, 
at  any  time,  that  plaintiff  ought  to  recover  in 
said  case,  and  affiant  further  states  that  be 
made  no  statement  and  used  no  words  of  sim- 
ilar import,  or  that  could  be  construed  to  have 
that  meaning. 

"Affiant  further  states  that  he  did  not  at  any 
time  aaid  jurors  were  so  summoned,  or  at  the 
time  of  the  trial  of  said  case,  or  at  any  other 
time,  have  an  unqnalified  or  other  opinion  or  l>e- 
lief  as  to  the  merits  of  tbe  action,  either  found- 
ed upon  knowledge  of  its  material  facts,  or  some 
of  them,  or  otherwise,  and  further  that  there 
was  not  a  state  of  mind  In  affiant  evindng  ei- 
ther enmity  against  or  Mas  to  either  party." 

There  were  other  affidavits  lending  support 
to  tbe  contention  of  respondent  that  there 
was  no  legal  dlsqualiflcation  on  the  part  of 
the  sheriff,  but  it  is  entirely  unnecessary  to 
go  further  to  show  a  complete  JustiflcaUon 
for  tbe  court's  ruling. 

t3]  It  Is  not  disputed  that  the  same  rules 
govern  the  disqualification  of  a  juror  and 
tbe  summoning  officer ;  the  theory  of  the  law 
being  that  a  biased  and  prejudiced  office 
will  select  biased  and  prejudiced  jurors. 
People  T.  Le  Doux,  165  CaL  635,  102  Pac. 
617. 

[4]  The  disqualification.  If  any,  therefore 
In  the  present  case  must  fall  within  tlie 
spedflcatloit  of  subdivision  6  of  sectira  OOfi 
of  the  Code  of  Civil  Procedure^  as  foUows: 

"Having  an  unqualified  opinion  or  belief  as 
tbe  merits  of  the  action  founded  upon  knowl- 
edge of  its  material  facts  or  anae  of  them." 

The  leading  case  upon  tbe  question,  as  It 
deals  with  criminal  cases,  is  People  Rey- 
nolds, 16  Cal.  129,  wherein  Is  discussed  with 
great  laming  the  character  of  the  opinion 
that  will  disqualify  a  Juror  for  Implied  bias. 
It  was  said  that— 

The  statute  Implies  "that,  to  ezdude  the  ju- 
ror, he  must  have  a  settled  conviction  of  the 
gnilt  or  innocence  of  the  party,  or  has  ex- 
pressed such  a  conviction.  *  *  *  A  mere 
suspicion  or  inclination  of  the  mind  towards  a 
conclusion  is  not  enough;  the  state  of  mind 
must  be  more  decided.  He  must  have  reached 
a  conclusion  like  that  upon  which  he  would  be 
willing  to  act  ia  ordinary  matters.    In  ether 
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vordB,  we  repeat,  tli«  effect  npon  hie  mind  must  darlDg  tbe  progresa  of  the  trial,  if  be  has 
be  more  -than  an  Impression;  it  mast  amoant  knowledge  of  faeta  raffleient  to  put  him  apon 
to  a  conviction,  in  order  to  exclude  him  for  inquiry,  or  la  otherwise  ebargeabl*  with  knowl- 
impUed  Mas.**  edge  of  the  groond  of  objection." 


Tbla  decision  was  approred  in  People  t. 
Symonds,  22  Gal.  340,  and  subsequent  cases, 
bat,  ns  the  prbidple  Is  undisputed,  we  need 
cite  no  farther.  ManifeeUy  the  rule  «rould 
be  no  more  strictly  applied  In  dvll  than  In 
criminal  cases,  and  as  thns  applied.  It  Is 
quite  apparent  l^t  no  serious  objection 
could  be  made  to  the  qualification  of  the 
AherlfT.  According  to  his  affidavit,  he  had  no 
knowledge  of  any  of  the  material  facts  con- 
nected with  the  accident,  nor  bad  he  been 
informed,  except  in  a  very  general  way,  of 
the  nature  of  the  case.  The  trial  Judge  was 
therefore  warranted  in  holering  his  verified 
statement  that  be  had  neither  formed  nor 
exprefcsed  any  opinion  as  to  the  merits  of 
the  action,  and  that  he  entertained  neltlier 
prejudice  nor  «imity  against  either  party. 

It  cannot  be  disputed  tbat  the  question 
of  the  distiaallflcatlon  of  the  sheriff  was  one 
in  the  first  instance  for  the  trial  Judge  to  de- 
termine, and  the  showing  was  not  such  as 
to  compel  a  flndlng  in  favor  of  appellant's 
contention.  Graybill  v.  De  Toung,  146  Cal. 
421,  80  Pac.  618. 

[5]  Of  course  It  will  not  be  argued  that 
the  mere  fact  that  the  sheriff  testified  as  to 
pome  matters  that  might  be  considered  of 
importance  by  the  Jury  would  disqualify  bim 
within  the  contemplation  of  the  statute. 
This  would  be  a  strained  and  unreasonable 
construction  of  the  law  and  would  tend  to 
interfere  greatly  with  Qie  practical  adminis- 
tration of  Justice. 

The  Le  Doux  Case,  supra,  was  entirely  dif- 
ferent, for  therein  it  appeared  that  the  sher- 
iff "had  an  unqualified  opinion  of  the  guilt 
of  the  defendant,  based  upon  his  own  activi- 
ty in  gathering  evidence  for  the  prosecution 
and  founded  upon  his  direct  investigation  of 
the  facts." 

[6]  Moreover,  It  is  equally  plain  that,  If 
any  disqualification  existed,  It  was  waived 
by  the  failure  of  appellant  to  make  timely 
objection.  As  before  stated,  appeUant  be- 
came aware  of  the  supposed  diaqualiflcatlon 
a  day  liefore  the  conclusion  of  the  trial,  and 
there  la  no  reasfm  shown  why  it  did  not 
immediately  seek  to  arrest  the  proceedings. 
It  chose,  however,  to  take  chances  upon 
receiving  a  favorable  verdict;  and  in  such 
cases  the  just  and  well-established  rule  is 
that,  after  the  case  goes  against  him,  he  can- 
not object  to  the  validity  of  the  verdict  be- 
cause of  circumstances  within  his  knowledge 
which  he  has  dedined  to  seasonably  urge. 

I'he  principle  Is  clearly  stated  In  24  Cyc. 
31A,  from  which  we  quote: 

"It  is  wen  settled  tliat  a  fallare  to  diallenge 
or  object  operates  as  a  concloaive  waiver  If 
the  ground  of  objection  ie  known  to  the  party 
at  the  time  the  jury  is  Impaneled,  Is  discovered 


Many  cases  are  cited  by  respmident  lllus- 
trating  this  doctrine  in  various  phases,  of 
which  we  may  moition  Uie  following:  Pep- 
ple  V.  Hamilton  <Cal.  App.)  182  Pac.  467; 
Monaghan  v.  Boiling  Mill  Co.,  81  Cat  100, 
22  Pac.  SOO;  Ipswitch  v.  Fernandez,  84  CaL 
630,  24  Pac.  298;  People  v.  Ah  Lee  Doon,  07 
Cal.  171.  81  Pac.  833 ;  Sherwln  v.  Sontliern- 
Paclflc  Ca,  168  Cal.  722, 145  Pac.  92. 

The  atittaoritlcs,  Indeed,  seem  to  be  uni- 
form that  a  known  cause  of  challei^  is 
waived  by  withholding  it  nntU  after  verdict, 
"since  such  practice  Is  incompatible  with 
good  faith  and  fair  dealing  which  should 
characterize  the  administration  of  Justice." 

[7]  Again,  if  it  be  conceded  t<xt  the  sake 
of  argument  that  the  sheriff  was  disqualified 
and  that  timely  objection  was  made,  what 
answer  is  there  to  the  contention  of  respond- 
ent that  no  prejudice  resulted  to  appellant? 
The  special  veniremen  were  summoned  by 
deputy  sheriffs  without  consulting  the  sheriff, 
who  had  no  voice  in  the  manner  of  selection 
or  in  naming  the  persons  to  be  selected,  and 
the  jurors  selected  were  fairly  and  impar- 
tially chosen  from  the  citizens  of  Tulare 
county  by  persona  entirely  tmbiased  and  un- 
prejudiced and  who  knew  nothing  wtiatevcr 
about  the  facts  of  the  case.  In  other  words, 
the  Jurors  were  summoued  in  exactly  the 
same  way,  ond  we  must  assume  that  persons 
of  the  same  type  and  qualifications  were  ob- 
tained as  though  the  coroner  or  an  elisor  had 
served  the  process.  While,  therefore.  If  the 
sherff  was  dlsquallfled,  the  disqualification 
would  technically  affect  his  depnties,  it 
would  not  follow  that  the  error  was  prejudi- 
cial. In  fact,  in  view  of  the  showing  mdde 
on  the  hearing  of  the  motion  for  a  new  trial, 
we  can  safely  say  that.  If  any  error  was  com- 
mitted, the  case  is  one  for  the  application  of 
section  4^  of  article  6  of  the  state  Constltn- 

tiOD. 

[8]  As  to  the  contention  of  appellant  tbat 
the  question  involves  a  constitutional  right 
which  cannot  be  reached  by  said  section  4%, 
It  Is  sufficient  to  qnote  the  following: 

"The  manner  and  method  of  summoning  a 
jury  is  a  subject-matter  of  legislative  control 
rather  than  of  constitutional  provision,  *  *  * 
the  benefit  of  which  may  be  waived."  People 
Y.  Nakis,  60  Cal.  Dec  483,  syUabns  <184  Cal. 
106,  198  Pac.  92). 

[I]  But,  even  if  it  were  a  constitutional 
right  that  was  invaded  and  it  appeared  from 
an  examination  of  the  record  that  there  was 
no  "miscarriage  of  juatice,"  the  error  should 
be  disregarded  on  appeal.  People  v.  O'Bry- 
an,  166  Cal.  55.  130  Pac.  1042. 

It  may  be  added,  as  pointed  out  by  re- 
spondent, that  when  the  trial  was  completed 
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and  the  Jury  were  about  to  retire  to  dtilb- 
erato  upon  their  TerAct.  the  SlMrlff  was 
sworn  to  take  charge  of  them,  and  no  objec- 
tlim  whatever  was  made  to  the  proceeding. 
This  constituted  not  only  a  waiver,  but  evi- 
dence that  appellant  was  satisfied  that  he 
had  suffered  no  prejudice  by  reason  of  the 
alleged  irregularity. 

[1 0]  The  other  point  emphasized  at  the  ornl 
argument  Is,  in  our  Jndginent,  also  entirely 
without  merit  It  is  based  upon  the  opinion 
of  the  trial  Judge  expressed  in  determining 
the  motion  for  a  new  trial  as  follows: 

"(1)  That  the  amount  of  the  verdict  rendered 
by  the  jury  waa  and  is  excessive,  and  in  that 
reapect  was  not  justified  by  the  evidence;  (2) 
that  the  excessive  amoont  of  the  verdict  waa 
t  tbe  result  of  passion  and  prejudice  on  &e  part 
of  tbe  Jury." 

It  was  farther  stated  that  the  amount  of  the 
verdict  was  greatly  in  excess  of  any  verdict 
allowed  to  stand  in  any  of  the  coorts  of  this 
country  for  a  similar  Injury,  and  the  court 
condnded  that  $20,000  should  be  remitted  or 
tSae  a  new  trial  granted.  Respondent  con- 
sented to  the  redttcti<m,  whereapon  tbe  court 
denied  tbe  motion  for  a  new  trial,  redtiiu. 
that— 

"Judgment  in  favor  of  plaintiff  and  against 
defendant  in  the  said  sum  of  ¥41,200  and  costs 
is  supported  by  the  evidence." 

It  is  not  disputed  that  it  was  within  the 
dtflo-etion  of  the  trial  court  tfi  make  such 
conditional  order,  but  It  seems  to  be  tho  dalm 
of  appellant  that,  in  the  opinion  of  the  trial 
Judge,  the  whole  of  the'  verdict  was  tainted 
with  passion  and  prejudice,  and  therefore  it 
waa  his  duty  to  set  it  aalde  and  ^ant  the 
motion  f(ff  a  new  triaL  This  view  would 
nthex  imply  a  serious  reflection  upon  the 
good  faith  of  the  trial  Judge,  although  we 
are  satisfied  that  no  sntih  diarge  waa  cm- 
temidated  by  the  capable  and  courteous  coun- 
etH  who  an;ued  the  cause.  Tlie  record  shows 
ocmduslvely  that  by  the  use  of  said  terms  tbe 
court  simply  meant  that  to  the  extent  of 
$20,000  the  verdict  was  not  supported  by  the 
evidence,  and  to  that  extent  only  It  might 
be  said  to  be  the  result  of  passion  or  prej- 
udice. If  tbe  trial  judge  bad  believed  that 
the  whole  of  the  verdict  was  the  product 
of  passion  or  prejudice,  he  would  not  have 
recited  in  the  orOer  that  the  balance  was 
supported  by  tbe  evidence,  and  be  would,  of 
course,  have  set  tbe  verdict  aside. 

Indeed,  in  the  use  of  said  expressions  the 
trial  judge  probably  had  in  view  the  deci- 
sions holding  that  said  language  Is  in  legal 
contemplation  equivalent  to  a  declaration 
that  the  amount  of  the  verdict  is  not  sup- 
ported by  the  evidence.  In  Klnsey  v.  Wal- 
lace, 36  Cal.  462,  the  Supreme  Court  declar- 
ed "that  a  verdict  for  a  sum  so  greatly  dis- 
proportionate to  the  actual  damage  of  tlie 
plaintiff,  under  the  facts  of  the  case,  la  of  it- 


Btit  sufficient  evldmce  that  it  was  rmdered 
under  the  influence  of  passion  or  prejudice." 
but  this  circumstance  waa  not  deemed  suffi- 
cient to  vitiate  the  entire  verdict,  as  the  Sa- 
preme  Court  made  a  conditional  order  allow- 
ing the  plaintllt  the  privilege  of  remitting  a 
part  of  It  with  the  alt»native  of  a  reversal 
of  tb^  Judgment. 

In  Doolin  V,  Omnibus  Cable  Co.,  125  CaL 
141,  67  Pac.  774,  it  la  said : 

"lo  say  that  verdict  for  damages  was  ea- 
hanced  by  passion  or  prejudice  ia  one  mode  of 
Baying  that  the  evidence  did  not  justify  it;  aod 
the  only  meani  of  discovering  therein  the  ele- 
ment of  passion  or  prejudice,  within  the  mean- 
ing of  statute.  Is  by  comparing  the  amount 
witb  the  evidence  wbidi  waa  before  tbe  court 
at  the  trial.  Harrison  v.  Sutter  Street  By.  Co., 
116  Cal.  isa  Whatever  may  be  the  rnlc  wUdi 
should  govern  the  trial  Judge,  it  ia  eertata 
that  when  his  action  in  granting  a  new  trial  oa 
the  ground  of  excessive  damages,  or  requiring 
a  reduction  of  the  amoant  as  the  condition  o( 
denying  one,  comes  to  be  reviewed  on  appeal 
his  order  will  not  be  reversed  unleas  it  plainly 
appears  that  he  abused  his  discretion;  and  ths 
cases  teacb  that  when  there  is  material  con- 
flict of  evidence  regarding  the  extent  of  dam- 
age tlw  imputatlwi  of  such  aboae  la  repdlc4 
the  same  aa  if  the  ground  of  the  order  were  ii^ 
suffideney  oi  the  eridenee  to  Justify  tbe  ver- 
dict.'* 

It  may  be  added  that  appellant  ezpreaaly 
admits  that  the  amount  of  tbe  verdict  as  al- 
lowed by  the  trial  Judge  Is  not  at  all  di^ro- 
portionatft  to  the  extent  of  the  Injury  suffer 
ed  by  i^tntlff.  and  this  admistf on  Tlrtually 
nulllfiea  tlie  force  of  hia  crittcism  of  aald 
action  of  "ttie  trial  JudgOi 

fnie  other  objectlws  urged  In  the  brieb 
desore,  we  tbSnk^  hat  scant  eosudderatlon. 

[11]  Appellant,  white  intimating  that  hi- 
Btmctlon  No.  7  as  gLvtai  by  ttie  coort  is  er 
roneous,  has  not  attempted  to  point  out  any 
error,  and  we  might  dierefore  dlsr^ard  the 
suggestion.  It  embodies,  we  may  add,  hor* 
ever,  a  generally  accepted  principle  of  111- 
blllty  on  the  part  of  common  carriers  for 
the  safety  of  tme  mempOng,  without  fiuiit 
on  his  part,  to  board  a  train,  and  was  tm* 
doubtedly  applicable  to  the  facts  aa  rdated 
by  [riaintiff. 

[13]  Appellant  is  mistaken  in  the  data 
that  the  court  instructed  tbe  Jury  that  "froo 
the  time  the  plaintiff  In  this  case  went  upon 
the  cement  platform  adjacrait  to  Vine  street 
Btatltm,  as  It  Is  called,  he  was  to  be  consider 
ed  a  passenger,  and  that  the  defendant  wm 
in  duty  tmund  to  use  the  utmost  care  and 
caution  for  bis  iHrotection."  We  thbik  »• 
such  lnfer«ice  can  be  fairly  drawn  from  tbe 
consideration  of  the  various  iustractions  up- 
on the  subject  which  were  given  by  the  conrt. 
We  are  satisfied  tbe  jury  must  have  under- 
stood the  law  to  be  as  admitted  by  appellant 
that  a  person  "does  not  become  the  object 
of  the  utmost  care  of  the  railroad  aaapaiir 
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Qntn  be  actually  starts  to  make  bis  eatrj 
upon  tbe  train."  Indeed,  It  Is  made  to  ap- 
I>ear  clenrly  by  the  various  instructions  of 
the  couit  that  tbe  ntmost  care  was  required 
of  appellant  only  in  case  plalntift  was  a  pas- 
senger, and  there  was  a  speciOc  direction 
that  "plaintiff  in  this  case  was  not  a  pas- 
senger and  cannot  be  considered  by  you  as 
such  while  the  train  menticmed  in  the  plead- 
ings was  standing  at  Vine  street  station,  un- 
less plaintiff,  in  tbe  exercise  of  reasonable 
care  and  prudence  on  his  part,  was  actually 
attempting  to  boar^  defendant's  said  train, 
or  was  so  near  to  said  train,  and  in  such  a 
position  as  to  indicate  bis  intention  so  to 
board  tbe  same,"  etc.  It  is  not  at  all  prob- 
able that  tbe  jury  was  misled  as  to  this  fea- 
ture of  the  case. 

[11]  MweoTer,  if  any  error  was  commit- 
ted in  that  respect,  it  was  entirely  without 
prejudice,  for  the  reason  that  there  was  no 
erldence  or  no  contention  that  any  act  of 
appellant  contributed  to  the  injury  except 
the  negligence  iu  starting  the  train  while 
plaintiff  was  attempting  to  board  it.  Tbe 
care  required  of  appellant  toward  plaintiff 
while  be  was  Kitting  or  standing  on  the  plat- 
form was  entirely  foreign  to  the  issues  and 
could  not  have  been  regarded  by  the  jury. 
There  were  only  two  theories  i^esented  by 
tbe  [headings  and  tbe  evidence.  The  one 
□rged  by  plaintiff  which  we  have  already 
indicated  and  the  other  by  appelant  that 
plaintiff  attempted  to  board  tbe  train  while 
It  was  In  motion  and  while  the  gates  were 
shut,  and  the  jury  were  instructed  with  great 
particularity  and  precision  as  Co  tbe  law  ajv 
pllcable  to  each  of  these  theories.  There 
was  no  room  for  confusion  or  mlsunderstand- 
inc  as  to  what  was  required  of  each  parly 
npon  either  hypothesis. 

114]  Appellant  complains  because  tbe  trial 
court  tmtltted  a  requested  Instruction 
the  following: 

"This  statement  holds  trae,  whether  the  train 
stopped  for  a  sufficient  or  reasonable  time  at 
Vine  street  station  to  aQow  passengers  to  board 
the  same  or  not,  because,  if  tbe  stop  made  at 
Vine  street  station  was  unreasoQably  short,  or 
if  said  train  did  not  stop  at  Vine  street  station 
at  an,  the  plaiotiff  would  not  have  been  justi- 
fied in  attempting  to  board  it  while  it  was 
traveling  at  a  dangerously  high  rate  of  speed, 
or  while  the  gates  were  closed,  regardless  of 
the  rate  of  speed  at  wbleh  It  was  traveling  or 
iriietber  It  was  moving  at  all  or  not" 

It  Is  perfectly  apparent  that  this  clause 
added  nothing  to  tbe  portion  of  tbe  propos- 
ed InstructtoD  which  was  given  by  tbe  court 
as  follows: 

"If  the  car  or  train  described  in  the  com- 
plaint had  started  away  from  Vine  street  sta* 
tion,  and  if  the  plaintiff,  seeing  that  it  bad 
started,  ran  after  it  and  attempted  to  board  it 
while  it  was  in  motion,  and  was  injured  be- 
cause of  tbe  rate  of  speed  at  which  said  train 
waa  traveling,  or  iC  plaintiff  attempted  to  board 


'  said  train  when  tbe  gates  thereof  were  closed 
regardless  of  the  rate  of  speed  at  which  it  was 
traveling  or  whether  the  train  bad  started  at 
all  or  not,  in  either  event  he  (the  plaintiff) 
did  not  exercise  and  waa  not  exercising  that 
reasonable  care  and  caution,  which  he  should 
have  exercised  in  protecting  himself  from  in- 
jury, and  such  failure  to  so  exercise  reasonable 
care  and  caution  for  his  owq  safety  waa  the 
direct  and  proximate  cause  of  the  injury  he 
received,  and  plaintiff  cannot  recover." 

Beside,  these  various  contingencies  were 
specifically  covered  by  other  Instructions 
given  by  the  court,  and  the  rejected  clause 
was  also  argumentative,  and  misleading  by 
reason  of  tbe  suggestion  that  tbe  train  might 
not  have  stopped  at  said  station,  whereas 
the  evidence  all  showed  to  the  contrary. 

[IS]  There  was  no  error  in  striking  from 
defendant's  proposed  instruction  No.  21  the 
phrase  "unmixed  with  any  negligence  on  his 
own  part  contributing'  directly  and  proxi- 
mately  to  such  injury."  The  instruction  as 
proposed  put  upon  plaintiff  tbe  burden  of 
proving  not  only  that  the  neglig^ce  of  de- 
fendant contributed  to  tbe  injury,  but  that 
he  vraa  free  from  contributing  negligence; 
whereas  the  law  is  well  settled  that  the  du- 
ty is  cast  upon  defendant  to  prove  such  con- 
tributing negligence,  and  tbe  plaintiff  is  not 
required  to  anticipate  such  defense.  Besides, 
this  identical  phrase  is  contained  in  a  slml- 
Ifir  instruction.  No.  17,  given  by  the  court  on 
plaintiffs  request.  It  was  more  favorable  to 
appellant  than  be  had  a  right  to  expect,  but 
of  this  he  cannot  complain. 

[16]  It  isentfrely  a  misapprehension  of  the 
situation  to  say  that  tbe  Issue  of  contribnto- 
ry  no;,'lIt,'ence  was  eliminated  from  the  case 
by  the  instructions  of  tbe  court.  In  many 
of  the  hypothetical  instructions  given  at  the 
request  of  plaintiff  the  modlflcatlon  "with- 
out plalntlCTs  fault"  was  introduced  by  the 
court,  and  on  appellant's  request  the  doctrine 
was  fully  presented.  It  la  snffldent  to  quote 
the  following : 

"If  it  should  appear  to  yon  from  the  evi- 
dence that  the  plaintiff  in  tiiis  case  neglected 
those  precautions  tor  his  own  safety  indicated 
in  and  required  by  these  Instructions,  and  you 
should  further  find  that  said  conduct  directly  or 
proximately  contributed  to  his  injury,  you  must 
find  in  favor  of  the  defendant,  even  though  you 
may  believe  that  the  employes  of  the  train  were 
guilty  of  negligence  while  engaged  in  operating 
said  train.*.' 

We  fall  to  see  any  contradiction  in  any  ma- 
terial respect  in  the  Instructions.  As  we 
have  stated,  they  presented  the  law  applica- 
ble to  tbe  different  theories  of  the  partleH. 
It  was  the  duty  of  the  court  to  so  instruct, 
the  jury,  leaviug  It  to  them  to  determine 
which  theory  was  in  consonance  with  the 
facts.  There  was  no  invasion  of  the  prov- 
ince of  the  jury,  but  there  would  be  causa 
for  complaint  if  tbe  court  bad  failed  to  ac- 
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commodate  and  adapt  tbe  Instructions  to  any 
rational  inference  that  might  be  derived  from 
the  evidence. 

The  fact  is  that  a  careful  examination  of 
the  record  justifies  the  statement  that  tbe 
case  was  tried  with  extraordinary  care,  the 
rights  of  both  parties  were  apparently  guard- 
ed with  scrupulous  concern,  and  we  liave  not 
been  able  to  discern  any  error  in  the  proceed- 
ings from  beginning  to  end. 

The  Judgment  Is  affirmed. 

We  concur:  FINCH,  P.  X;  BART,  J. 


(&7  Cal.  App.  509) 

Ex  parte  T08ELL0.   (Cr.  1057.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 2,  Cslifoniia.   April  29,  1922.) 

1.  Municipal  corporatltfns  «=» 1 11  (4) —Section 
of  ordinance  not  unconstitutional  because  an- 
other section  was  Invalid. 

One  section  of  a  city  ordinance,  which  pro- 
Iiibited  keeping  saloons,  etc.,  wliere  intoxicating 
liquors  were  sold  or  given  away  was  not  ren- 
dered invalid  by  another  section  which  permit- 
ted intoxicatitv.  liquors  to  be  given  to  guests 
In  homes,  and  to  be  sold  under  certain  condi- 
tions, contrary  to  Const  U.  S.  Amend.  18. 

2.  Intoxicatins  liquors  «=»I3,  132  — Neither 
Eighteenth  Amendment  nor  the  Volstead  Act 
was  Intended  to  affect  local  prohibitory  laws. 

Neither  Const.  U.  3.  Amend.  18  nor  tbe  Vol- 
stead Act  was  Intended  to  nullify  prohibitory 
state  or  local  laws. 

Application  of  John  Tosello  for  a  writ  of 
habeas  corpus,  prayed  to  be  directed  to  tbe 
SheriEF  of  Santa  Clara  county  to  secure  the 
release  of  tbe  petitioner  from  castody.  Writ 
dented. 

H.  A.  Gabriel,  of  San  Jose,  for  petitioner. 
Archer  Bowdoi,  City  At^.,  of  San  Jose, 
for  respondent 

NOIIRSE,  J.  [1]  The  petitioner  alleges 
that  be  is  unlawfully  confined  by  tbe  sheriff 
of  Santa  Clara  county  under  color  of  a  com- 
mitment of  the  police  court  of  the  dty  of  San 
Jose  after  his  conviction  of  a  violation  of  an 
ordinance  of  that  city  approved  November  6, 
1917,  entitled,  "an  ordinance  pertaining  to 
and  providing  for  limiting  and  regulating  the 
sale  of  spirituous,  malt,  vinous  or  other  alco- 
holic liqaors,  •  •  •  "  and  that  the  convic- 
tion and  confinement  are  void  because  fbe  or- 
dinance Is  uucfmstltutional  as  contravraing 
the  Eighteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  it  regulates, 
limits,  and  permits  the  sale  of  intoxicating 
liquors  under  c^taln  conditions. 

The  first  section  of  tbe  ordinance  provides 
as  follows: 


'*K>n  antf  after  January  1,  191^  no  person, 
either  as  prindpal,  agent,  servant  or  employee, 
shall  open,  eatabUsli,  keep,  maintain  or  carry 
on  within  the  corporate  Ihnits  of  the.  city  of 
San  Jose  any  tippling  house,  dramshop,  cellar, 
saloon,  bar,  barroom,  sample  room,  buffet  or 
other  place  where  spirituous,  vinous,  malt  or 
other  alcoholic  liquors  are  sold  or  given  away, 
except  as  provided  in  section  two  (2)  hereof.** 

The  second  section  provides  that  it  shall 
not  be  unlawful  under  the  ordinance  to  serve 
alcoholic  liquors  in  tbe  home  to  members  of 
the  family  or  to  guests  without  compensation, 
to  distribute  wine  at  sacramental  service,  for 
any  registered  pharmacist  to  sell  or  dlspoiso 
alcoholic  liquors  at  a  pharmacy  for  medicinal 
purposes  only,  to  sell  or  serve  vinous  and 
malt  liquors  with  meals  in  any  hotel,  restau- 
rant, or  club  under  a  permit  obtained  from 
the  dty  council,  or  to  sell  alcoholic  liquors  in 
sealed  or  corked  packages  under  a  license  for 
that  purpose  obtained  from  tbe  city  council. 
Section  4  of  the  ordinance  authorizes  the  dty 
council  to  grant  permits  to  sell  liquors  in  ao 
cordance  with  the  terms  of  tbe  ordinance. 

The  comfrfaint  on  which  the  petitioner  waa 
tried  and  convicted  charges  that  he  did  "at 
tbe  time  and  place  aforesaid,  willfully  and 
unlawfully  open,  establish,  keep,  malntalo, 
and  carry  on  within  the  corporate  limits  of 
the  city  of  San  Jose  *  *  *  a  tlj^ing 
house,  dramshop,  sample  room,  and  place 
where  spirituous,  vinous,  malt,  and  other  al- 
coholic llguon  were  sold  and  given  away, 
contrary  to  the  provisions  of  said  ordinance 
of  said  city." 

In  brief,  the  i>osltion  of  tbe  petitioner  Is 
that,  inasmuch  as  section  2  of  the  ordioance 
permits  the  dty  council  to  license  a  sale  of 
Intoxicating  liquors  contrary  to  tbe  provisions 
of  the  Eighteenth  Amendment  to  the  Const!* 
tution  of  tbe  United  States,  and  as  the  provi- 
sions of  that  section  cannot  be  segregated 
from  the  provisions  of  section  1,  tbe  wbole 
ordinance  must  falL  Cases  are  dted  to  tbe 
proposlticm  that,  where  the  constitutional  and 
unconstitutional  provisions  of  the  statute  are 
BO  inseparably  blended  together  as  to  make  It 
dear  that  either  clause  would  not  have  been 
enacted  without  tbe  othw,  the  whole  act  Is 
void.  The  weakness  of  this  argum^t  is  that 
the  ordinance  was  not  unconstitutional  in  any 
respect  when  It  was  enacted.  We  are  not, 
therefore,  concerned  with  what  tbe  people  In- 
tended  when  they  enacted  the  ordinance^ 
whether  they  would  have  enacted  the  provi- 
sions of  section  1  without  the  exceptions  con- 
tained in  section  2.  Tbe  fact  is  that  they 
enacted  It  Just  as  It  reads  today,  and  they 
alone  can  repeal  it.  The  ordinance  having 
been  ccoistltutional  when  »iacted,  and  not 
having  been  repealed  by  the  dty,  the  question 
is:  How  far  did  the  constitutional  amend* 
ment  No.  IS  suspend  its  operation?  The  first 
secttnn  Is  plainly  a  prohibition  against  the 
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sale  or  giving  away  of  Intoxicating  Ilgnors  in 
any  tipi^lng  tiotiBe,  dramshop,  saloon,  or  sim- 
ilar place  of  business.  To  this  extent  the  or- 
dinance is  prohibitory,  and  is  in  harmony 
with  the  provisions  of  the  constitutional 
amendment  The  petitioner  is  charged  with 
doing  this  very  thing.  The  ^ceptlon  relates 
only  to  the  "other  place"  where  spirltaons, 
vinous,  malt,  or  other  alcoholic  liquors  are 
sold  or  given  away,  such  as  private  homes, 
churches,  pharmacies,  hotels,  restaurants 
ctabs,  and  places  where  alcoholic  liquors  are 
sold  in  sealed  or  corked  packages.  As  the 
constltatlonal  amendment  (Const  V.  S. 
Amend.  18)  and  the  Volstead  Act  (41  Stat 
305)  which  followed  it  were  designed  to  pro- 
hibit the  manufacture,  sale,  and  distribution 
of  intoxicating  liquors  for  beverage  purposes, 
certain  portions  of  the  itrovlsiona  of  section 
2  of  the  ordinance  were,  of  course,  rendered 
Inoperative.  This  does  not,  however,  affect 
the  prohibitory  features  of  section  1. 

A  similar  question  arose  in  People  v.  Ca- 
peUi  (Cal.  Ak).)  203  Pac.  837.  In  that  case 
the  appellant  had  been  convicted  of  violation 
of  the  Wylie  Act  (St  1911,  p.  589),  and  based 
hia  appeal  upon  the  ground  that  because  sec- 
tion 11  of  that  act  authorizes  the  electors  of 
any  subdivision  which  had  become  no  license 
territory  to  vote  upon  the  question  of  licens- 
ing the  sale  of  alcoholic  liquors  therein,  the 
whole  act  was  r«idered  void  by  the  adoption 
of  the  constitutional  amendment.  The  appel- 
late court  held  that  though  the  provisions  of 
section  11  of  the  TVylie  Act  were  Inoperative 
because  of  the  conBtitntional  amendment,  this 
did  not  affect  the  prohibitory  features  of  the 
act  as  a  whole.  To  the  same  effect  is  Bz 
parte  Crookahank  (D.  C.)  269  Fed.  980,  987. 

[2]  To  the  ptOnt  that  nether  the  constita- 
tional  amaidment  nor  the  Volstead  Act  were 
intended  to  affect  or  nullify  prohibitory  state 
«r  local  laws,  see  In  re  Volpi  (Cal.  App.)  199 
Pac.  1090;  People  v.  Collins  (CaL  Ai^.)  202 
Pac.  344;  In  re  Pollzzotto  (Cal.  Sup.)  205  Pac 
«76:  Woods  V.  City  of  SeatUe  (D.  C.)  270  Fed. 
815;  State  t.  District  Conrt,  68  Momt  684. 
104  Pac  306;  State  T.  Tnmer.  US  Wash.  170, 
186  Pac  688. 

The  writ  Is  diacdiarged,  and  the  i^isoner  re- 
manded to  the  custody  of  the  sheriff. 

We  concur:  LAI4QD0N,  P.  J;  8TUBTE- 
VANT.  J. 

(S7  CaL  App.  9m 

SORAN  V.  HARRIS.   (Civ.  3814.) 

(District  Court  of  Appeal,  Second  District 
Division  1,  California.  May  5,  1922.  Hear- 
ing Denied  by  Supreme  Court  July  8,  1922.) 

1.  Detectives  Evidence  held  to  sustain 

aa  allowance  to  plaintiff  on  his  account  for 
aioaey  paid  out  for  defendant. 
In  an  action  on  account  to  recover  balance 

dne  plaintiff  for  stlary,  commissions,  and  ex- 


penses  arising  out  of  employmtnt  of  plaintiff 
by  defendant,  a  detective,  evidence  by  defend- 
ant that  be  told  plaintifl  that  if  V.,  anotber 
employee  of  defendant  got  a  sam  of  money  paid 
for  handling  a  case.  It  should  be  charged  to 
defendant,  and  testimony  of  plaintiff  that  he 
paid  the  money  to  F.,  held  sufficient  to  sustain 
the  allowance  of  that  amount  of  money  to 
plaintiff  in  his  account 

2.  Detectives  «=>5  —  Evidsnoe  bald  aHillclent 
to  sustain  flndlng  under  whldi  an  amount  was 
allowed  detective  on  an  acoonnt. 

In  an  action  detective  to  recover  the 
balance  due  on  a  mutual  account  for  salary, 
commJssIon8,  and  expenses  arising  out  of  the 
employment,  evidence  held  sufficient  to  sus- 
tain findings  allowing  plaintiff  part  of  custom- 
ary  final  charge  for  handling  case. 

Appeal  from  Superior  C!ourt,  Los  Angeles 
County;   Boss  Avery,  Judge. 

Action  by  W.  T.  Soran  against  Nicholas 
B.  Harris.  From  Judgment  for  plaintiff,  de- 
fendant  appeals.  Affirmed. 

Warren  L.  WUUanw  and  S^monr  S.  Sit 
verton,  both  of  Los  Aisles,  for  appellant 

Howard  F.  Sheifherd,  of  Los  Angeles,  tor 
respondent 

CONRBT,  P.  J.  The  plalnUff  brou^t  this 
action  to  recover  a  balance  <dalmed  to  be 
due  to  him  on  mutual  account  for  salary, 
commisslous,  and  expenses  arising  out  of 
the  employment  of  the  plaintiff  by  the  de- 
fendant, whose  bui^ness  was  that  of  a  de- 
tective. The  plalnUtf  recovered  Jndgmait, 
and  the  defendant  appeals  therefrom.  The 
sole  ground  of  appeal  is  that  the  evidence 
is  Inaufflciait  to  sustain  the  findings,  in  this, 
that  certain  Items  were  impropn'ly  allow- 
ed to  the  plalntUt. 

The  amount  of  the  Judgment  Is  $431.96. 
Appellant  concedes  that  the  items  constitut- 
ing this  amount  are  sustained  by  the  evl- 
dmce  to  the  extent  of  $173.66.  This  leaves 
a  disputed  balance  of  $258.30. 

[1]  The  first  disputed  item  Is  the  sum  of 
$125  paid  by  the  plaintiff  to  one  Fuentez  out 
of  a  certain  sum  of  $250  which  plaintiff  re-' 
ceived  from  Mra  IVAlerla  In  the  course  of 
certain  business  transacted  by  defendant 
for  Mrs.  D'Aleria.  Plaintiff  was  In  charge 
of  the  D'Aleria  case  at  San  Diego,  and 
Fuentez  was  another  employee  of  defendant 
who  had  been  sent  to  San  Diego  to  assist 
the  plaintiff.  Appellant  in  his  testimony, 
admitted  that  be  told  the  plaintiff  that  if 
Fuentez  got  the  $125,  it  should  t>e  charged 
to  appellant.  Respondent  testified  tliat  he 
did  pay  that  amount  to  Fuentez.  The  evi- 
dence is  suffictent  to  sustain  the  allowance 
of  this  amount  to  the  plaintiff  in  bis  ac- 
count. 

[2]  Next  it  is  contended  that,  under  the 
evidence,  the  plaintiff  Is  not  entitled  to  a 
credit  of  $125  for  *UAoatng  the  D'Aleria 
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oaBe."  !nie  plaintiff  testifled  to  a  long-stand- 
ing arrangement  under  wbldi,  upon  Uie 
making  of  a  apedal  cliarge  for  the  dodng 
of  a  case,  and  where  there  were  two  "opera- 
tors,** the  operators  recelTCd  60  per  cent,  of 
this  <!lo8lng  diai^  He  therefore  datmed 
25  per  cenL  of  the  eloslAg  charge  of  $500 
which  was  made  and  paid  In  that  case.  The 
defendant  tntlfled  that  tbe  reason,  and  the 
only  reason,  why  the  plaintiff  was  not  en- 
titled to  this  Item,  was  that  the  plaintiff 
was  In  a  drunken  condlti<m  at  the  time 
when  the  case  was  closed.  He  stated  that 
in  this  particular  case,  If  the  plaintiff  had 
not  been  drunk,  he  would  have  been  enti- 
tled to  share  in  the  fee.  There  is  testimony, 
by  a  witoess  who  was  present  on  the  ocoa- 
slon  in  question,  that  tiie  plaintiff  was  not 
Intoxicated  at  that  time.  The  evidence  is 
sufficient  to  sustain  the  findings  under  which 
this  item  was  allowed.  There  Is  a  group  of 
items  stated  in  the  testimony,  and  referred 
to  in  the  brl^  for  re/qiondent,  which  satis- 
factorily covers  at  least  $8  of  the  $8.30  of 
disputed  items.  We  have  not  made  an  ex- 
tended search  tor  the  other  SO  cents. 
The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


(67  Cal.  App.  U2) 

HELMS  et  al.  v.  PACIFIC  MILL  &  TIMBER 
CO.   (Civ.  2407.) 

(District  Court  of  Appeal.  Third  IMstrtct,  Cal- 
ifornia. April  25,  1A22.  Hearing  Denied  by 
Sapreme  Court  Jane  22,  1922.) 

1.  Pleading  9=>398— Where  plaintiffs'  samas  In 
title  of  ooniplaint  appeared  as  Individuals  and 
In  the  body  as  partners,  and  the  court  found 
a  partnership,  varlanoe  Immaterial. 

Under  Code  Civ.  Proc  g  469,  providing  that 
a  variance  is  not  to  be  deemed  material  unless 
It  baa  actually  misled,  and  secUon  470,  provid- 
ing that  where  the  variance  Is  not  material  the 
conrt  may  direct  the  fa<^  to  be  foond  accord- 
ing to  the  evidence,  where  a  trial  court  found 
that  a  contract  was  ezecnted  by  plaintiffs  as 
copartners,  where  plaiDtifEs*  names  appeared 
in  the  title  of  a  complaint  as  Individuals  and 
in  the  body  of  the  complsint  they  were  alleged 
to  be  copartners  and  that  each  became  owner 
of  one-half  of  certain  goods  manufactared  by 
them  and  that  an  agent  acting  for  both  of 
plaintiffs  sold  the  goods  to  defendant,  the  com- 
plaint was  not  prejndidally  defective. ' 

2.  Appeal  and  error  ®=9l74— The  objection  that 
complaint  failed  to  allefle  partnersMp  name 
cannot  be  first  raised  on  appeal. 

In  an  action  by  copartners  against  a  pur- 
chaser of  goods  to  recover  the  price  agreed 
to  paid  therefor.  In  which  defendant  urged 
on  motion  for  nonsuit  that  the  cause  of  action 
is  a  partnership  demand  and  the  action  was 
prosecuted  in  their  individual  names,  the  ob- 


jection that  the  partnership  name  was  not  al- 
leged In  the  complaint,  and  if  the  partnership 
was  fictitious  and  no  certificate  had  been  filed 
as  required  by  CSv.  Code,  {  2466,  the  matter 
would  have  been  delayed  until  the  filing  and 
publication  of  the  certificate  if  plaintiffs  elect- 
;  ed  so  to  act,  not  being  raised  at  the  trial,  can- 
not be  raised  for  the  first  time  on  appeaL 

S.  Sales  <8=s>82 (4)— Seller  ander  contract  held 
entitled  to  payment  upon  eaoh  delivery  of 
the  goods  as  ordered. 

Where  contract  for  the  sale  of  100,000 
grape  stakes  consisted  of  an  accepted  order 
I  from  the  buyer  to  "ship  to  oorselves  at  in- 
!  structions  to  follow,"  and  in  pursuance  tbere- 
1  of  six  carloads,  amounting  to  about  half  of  the 
j  total  order,  were  shipped  as  ordered  by  the 
buyers  during  a  period  of  17  days,  hM,  that 
the  seller  was  entitled  to  payment  upon  each 
delivery  as  ordered,  so  that  the  seller  waa  not 
in  default  in  not  shipping  more  stakes  nntil 
those  already  shipped  were  paid  for. 

4.  Sales  «=382(4)— CoRtraot  of  sale  held  to 
title  seller  to  paymeat  oa  delivery  of  loods. 

Where  a  seller  contracted  to  sell  all  rail* 
road  ties  be  made  during  a  certain  year,  witii 
a  spedfled  minimum  quantity  to  be  delivered  by 
the  end  of  the  year,  wlilch  were  to  be  deliv- 
ered from  time  to  time  armade  throughout  the 
year,  in  view  of  seller's  inability  to  furnish  a 
bond  as  required  In  the  contract  of  sale  and  of 
the  fact  that  the  buyer  advanced  $500  on  the 
contract  price,  the  contract  held  to  contemplate 
payment  on  delivery  of  each  shipment. 

Appeal  from  Superior  Court,  Humboldt 
County;  Denver  Sevier,  Judge. 

Action  by  J.  F.  Helms  and  another  against 
the  Pacific  Mill  &  Timber  Cknnpauy.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 

Affirmed. 

Sterling  Carr,  of  San  Francisco,  and  XL  W. 
Wilson,  of  Eureka,  for  appellant 

Puter  &  Quinn  and  H.  I*.  EVsrd,  all  of 
Emreka,  for  respondents. 

FINCH,  P.  J.  plalntiflSa,  aUeglng  that  they 
were  copartners,  sued  for  the  zeoovery  of 
the  agreed  price  of  certain  grape  stekea 
sold  to  defendant  In  app^ant's  opening 
brief  It  Is  argued  that  the  court  erred  In  de- 
nying defendant's  motion  to  strike  out  tbf 
fourth  amended  complaint  but  In  the  reply 
brief  it  is  admitted  that  such  objection  Is 
not  t^able  oa  this  appeal. 

[1]  It  is  urged  that  there  is  a  fatal  vari- 
ance between  the  allegations  of  the  complaint 
and  the  proofs,  In  that  plaintiffs  sne  as  in- 
dividuals and  allege  a  cmitract  made  by  them. 
as  Individuals  while  the  evidence  shows 
that  the  contract  was  executed  by  the  part- 
nership. PlalntlfTs'  names  appear  In  the 
title  of  the  complaint  as  individuals  merely, 
but  In  the  body  of  the  complaint  It  Is  alleged 
that  the  plaintiffs,  as  copartoers,  manufac- 
tured the  grape  stakes;  that  thereupon  eadi 
became  the  owner  of  one-half  thereof;  and 
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that  Helms,  acting:  for  both,  sold  them  to  de- 
fendant. Wblle  the  pleading  la  not  a  model, 
It  Is  difficult  to  see  in  what  manner  defend- 
ant has  suffered  prejudice  from  any  defect 
therein.  A  variance  Is  not  "to  be  deemed 
material,  unless  It  has  actually  misled  the 
adTerse  party  to  his  prejudice."  Code  Civ. 
Proc.  8  469.  "Where  the  variance  is  not  raate- 
ilal,  as  provided  In  the  last  section,  the  court 
may  direct  the  fact  to  be  found  according  to 
the  evidence."  Code  Civ.  Proc.  S  470.  The 
court  found  that  the  contract  was  executed 
by  plaintiffs  as  copartners. 

[2]  In  app^ant's  brief  It  la  said  that  If 
the  partnership  name  had  been  alleged,  and 
"If  the  seme  was  fictitious  and  no  certificate 
had  been  filed  as  required  by  the  Civil  Code" 
(section  2466),  the  defendant  could  have  al- 
leged such  failure  "and  the  matter  would 
then  have  been  delayed  until  the  filing  and 
publication  of  such  certificate.  If  plaintiffs 
elected  so  to  act."  The  answer  In  no  manner 
raised  the  question  here  urged,  and  the 
evidence  does  not  show  under  what  name 
the  partnership  business  was  conducted  or 
whether  any  certificate  was  filed.  The  rec- 
ord does  not  disclose  that  such  objection  was 
made  at  any  stage  of  the  case  In  the  trial 
court;  the  contention  there  urged,  on  mo- 
tion for  nonsuit,  being  that  the  cause  of  ac- 
tion proved  "is  a  partnership  demand,  and 
the  action  Is  prosecuted  in  their  individual 
names."  The  question  cannot  be  raised  for 
the  first  time  on  appeal. 

[31  It  Is  contended  that  the  plaintiffs  failed 
to  perform  their  part  of  the  contract.  The 
contract  consisted  of  a  written  order  by  the 
defendant  and  Its  acceptance  on  behalf  of 
plaintifCs.  The  order  reads  as  follows: 

"EDi^  to  onraelTea  at  inatnictiona  to  follow. 
Prices  are  f.  o.  b.  Homboldt  points  Enreka  rate. 
lOOjOOO  2x2x6  No.  1  split  redwood  grape  stalies 
Planted  ^.00.  Please  sign  and  return  prompt- 
^  to  ns  at  San  Franciaco.** 

Six  carloads  of  grape  stakes,  amounting 
to  a  total  of  50,490,  were  shipped  as  ordered 
from  time  to  time  during  a  period  of  17  days, 
from  September  25  to  October  11,  1917.  The 
shipments  were  made  direct  to  defendant's 
customers  as  ordered  by  its  agent  at  Eureka. 
It  does  not  appear  when  defendant  next  or- 
dered a  shipment  of  the  stakes,  but  Its  presi- 
dent testified  that  he  made  several  demands 
for  delivery  after  October,  1917.  Plaintiffs 
refused  to  make  further  deliveries  until 
paid  for  the  stakes  furnished,  and  defend- 
ant declined  to  make  payment,  claiming  that 
DO  payments  were  due  until  the  entire  100,- 
000  stakes  were  delivered.   Nielson  tesHfled: 

"We  made  a  contract  with  the  defendant  for 
the  sale  of  100,000  redwood  grape  stakes,  and 
there  was  present  Helms,  myself  and  Herrick. 
■  •  •  I  don't  remember  when  they  were  to 
be  delivered,  but  not  all  at  once.  They  were 
to  be  delivered  at  several  times,  we  could  not 
deliver  all  at  once." 


Herrick  was  the  Humboldt  county  repre- 
sentative of  defendant.  Nielson  testified  rela- 
tive to  the  failure  of  defendants  to  make  pay- 
ment as  follows: 

"They  said  they  would  send  money  up  time 
end  again,  bat  it  failed  to  come.  *  *  *  I  was 
present  when  Helms  and  Herrick  talked  over 
the  failure  of  the  defendant  to  pay.  The 
amount  of  the  conversation  was  that  Herrick 
told  Helms  not  to  ship  any  more  nntil  they 
made  him  a  payment.  •  •  *  Herrick  sold 
nothing  to  the  effect  that  they  would  not  pay 
anything  tin  they  got  the  other  part  ot  the 
shipment." 

Witnesses  for  the  defendant  contradicted 
much  of  Nielsen's  testimony,  but  It  was  for 
the  trial  court  to  decide  whom  to  believe. 

The  written  contract  provided  for  ship- 
ments "at  Instructions  to  follow."  This  pro- 
vision, construed  in  the  light  of  the  attend* 
ing  circumstances  and  the  manner  In  which 
the  contract  was  carried  out  by  the  parties 
In  so  far  as  performed.  Justifies  the  inference 
that  the  parties  understood  at  the  time  the 
contract  was  executed  that  a  considerable 
time  might  elapse  between  the  first  and  the 
last  deliveries  thereunder.  The  defendant 
might,  at  Its  discretion,  have  postponed  the 
last  delivery  for  months.  Under  the  circum- 
stances shown.  It  would  be  unreasonable  to 
bold  that  the  parties  intended  to  make  th« 
time  of  payment  dependent  upon  the  will  of 
the  purchaser.  It  must  be  hdd  that  the 
plaintiffs  were  entitled  to  payment  upon 
each  delivery  as  ordered.  Yeorkamp  v.  Hnl- 
burd  C.  &  D.  Co.,  68  Cal.  229,  41  Am.  Bep. 
265:  United  Canneries  Co.  v.  Seelye  (CaL 
App.)  192  Pac.  341;  Morton  v.  Clark,  181 
Mass.  134.  63  N.  E.  409;  Dees  T.  Self.  16S 
Ala.  229,  51  South.  735;  Press  v.  Tander- 
grlft,  166  App.  Dir.  180, 160  N.  Y.  Supp.  288; 
Neal  r.  Shewalter,  6  Ind.  App.  147,  81  N.  E. 
848;  People  t.  Grant.  188  Midi.  60,  100  N. 
W.  1006. 

By  way  oi  coontfflxdalm,  the  defendant 
alleged  damages'  In  Uie  sum  ot  $198.04  by 
reason  of  plaintiffs*  faUare  to  deliver  the 
remainder  of  tlie  grape  stakes.  Since  the 
platntlCb  were  justified  in  refusing  to  make 
further  deliveries  until  paid  for  the  stakes 
furnished,  the  defendant  had  no  Jnst  cause 
of  connter^ilalm. 

[4]  The  defendant  filed  a  cross-complaint 
against  plaintiff  Helms,  praying  for  damages 
alleged  to  have  been  suffered  by  reason  of 
his  failure  to  deliver  certain  railroad  ties 
In  accordance  with  the  terms  of  a  contract 
between  them.  By  written  contract,  dated 
January  16,  1917,  Helms  agreed  to  sell  to 
the  defendant  "all  the  6x8  split  Rwd.  rail- 
road ties  I  make  during  the  year  1917  at  36c 
apiece,  *  •  *  minimum  quantity  to  be 
delivered  80,000  by  January  1st,  1018."  The 
contract  further  provided : 

"The  I^aciflc  Mill  &  Timber  Company  agree 
to  advance  fl,300.00  to  be  deducted  from  the 
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first  shipment.  I  agree  to  put  ap  a  bood  of 
|2,000  which  vill  be  aatiafactory  to  the  Pacific 
Mill  &  Timber  Company." 

Helms  was  unable  to  furnish  the  reqnlred 
bond,  and  on  August  13,  1917,  Helms  and  de- 
fendant agreed  to  reduce  the  number  of  ties 
to  5,000  and  defendant  agteed  to  advance 
$500  on  the  contract  and  took  an  assignment 
of  Helms'  right  In  and  to  all  6x8  ties  owned 
by  him  at  that  time.  Helms  agreeing  to 
promptly  manufacture  and  deliver  to  defend- 
ant such  additional  ties  as,  added  to  those 
on  hand,  would,  "at  the  price  listed  in  the 
contract  already  entered  Into  as  aforesaid, 
fully  compensate  party  of  the  second  part  for 
said  advance  of  $500.00."  Helms  delivered 
1,605  ties  under  this  contract  which,  at  the 
contract  price,  amounted  to  more  than  the 
$500  advanced.  He  thereupon  refused  to 
make  any  further  deliveries  unless  defend- 
ant would  pay  for  each  carload  as  delivered. 
What  has  been  said  relative  to  the  contract 
for  grape  stakes  Is  equally  applicable  here. 
From  the  provistons  of  the  contract  It  ap- 
pears that  the  ties  were  to  be  delivered  from 
time  to  time  as  made  throughout  the  year. 
H^m^  inablUty  to  furnish  a  bond  and  the 
provision  for  an  advancement  to  him  of  $500 
on  the  contract  price  Indicate  that  the  par- 
ties understood  that  his  financial  ability  to 
carry  out  his  part  of  the  contract  was  de- 
pendent upon  receipt  of  payment  on  delivery 
of  each  shlpoient. 

The  evidence  supports  the  court's  findings 
Id  favor  of  the  plaintiffs  on  their  complaint 
and  against  the  defendant  on  its  countW' 
claim  and  cross-complaint. 
Judgment  la  afllrmed. 

We  «mcar:  HABT,  Jf.;  BURNETrT,  J. 


(67  Cal.  App.  eSS) 

SCOTT  V.  AUSTIN.   (Civ.  4136.) 

(District  Coort  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  3,  1922.  Hearing 
Denied  by  Supreme  C^urt  Jane  29,  1922.) 

I.  Hnshand  aad  wifa  «=3270(8)~Evideflce  In 
action  by  luardlaa  ef  Insane  wifs  held  to 
prove  husbaad's  transfer  of  community  prop- 
erty to  third  penon  withoot  oonslderatlon. 
Id  an  action  by  guardian  of  insane  wife  to 
require  defendant  to  account  for  one-half  of 
certain  personal  property  constituting  commu- 
nity property  transferred  to  defendant  by  the 
husband  shortly  before  hie  death  without  the 
wife's  consent,  in  which  it  was  claimed  that 
the  bnsband  gave  third  party  a  gift  of  commu- 
nity property  in  violation  of  dv.  Code,  i  172, 
evidence  held  to  Justify  conclusion  that  the 
transfer  of  the  property  was  not  supported  by 
any  valuable  consideration. 


2.  Hosband  and  wife  «==>265— Gaardlai  of  li> 
sane  wife  oould  not  recover  one-half  of  sum 
given  by  husband  to  third  party  and  used  by 
Mm  to  p«y  hasbaad's  dabta  and  faairal  «t- 
ponsei. 

Where  the  husband  shortly  before  Us  death 
gave  third  party  a  certain  sum  of  money  for 
payment  of  the  husband's  debts,  and  third  party 
spent  the  money  partly  for  sncb  pnrpose  and 
partly  to  defray  the  funeral  expenses  of  tlie 
husband,  the  guardian  of  the  insane  wife  could 
not  recover  one-hdif  thereof  from  third  person 
on  the  ground  that  It  was  commtinity  property. 

3.  HHsband  and  wIfa  «=9265— Husbaad  ohII 
make  gl't  of  eonmunlty  property  withoit 
wife's  consent,  where  ao^airad  Mora  «r< 
riage  or  prior  to  ameadaieBt  of  statata  an- 
hlbltlap  audi  ilfti. 

Where  community  proper^  was  acquired 
either  before  marriage  or  prior  to  amendment 
of  Civ.  Code,  I  172,  prohibiting  gifts  of  com- 
munity property  by  a  husband  without  wife's 
consent,  the  husband  could  make  a  gift  of  sncb 
property  witbont  the  wife's  consent. 

4.  Huabaad  and  wifa  ^262(1)— Property  to- 
quired  by  althar  huttaad  or  wIfa  otbar  ttai 
by  gift,  bequest.  davlH,  or  dasoent  prasasied 
to  ba  community  proper^. 

Property  acquired  by  either  party  to  a 
marriage  other  than  by  ^t,  beqnest,  devise,  or 
descent  is  presumed  to  be  community  prop- 
erty, but  there  is  no  presumption  as  to  the  time 
of  such  acqnisitioi). 

5.  Husband  and  wife  ^262(I)~No  prasunp* 
tion  as  to  whetber  oommunl^  property  giv- 
en away  by  husband  was  aoqalred  before  mar- 
riage or  when  gift  valid. 

In  action  by  guardian  of  insane  wife  to 
compel  third  party  to  account  for  one-half  of 
community  property  transferred  to  third  party 
shortly  before  death  on  the  ground  that  the 
husband  gave  the  third  party  a  gift  of  com- 
munity property  without  the  wife's  consent,  in 
violation  of  Civ.  Code,  1 172,  as  amended,  there 
is  no  presumption  as  to  whether  such  property 
was  acquired  before  marriage  or  prior  to  the 
amendment  of  such  statute  so  as  to  make  the 
atatnte  ^plicable. 

6.  Husband  and  wife  ^270(10)— Judgnmnt 
awarding  wife  one-half  of  oonmuai^  prop- 
erty as  against  donee  of  deoeasad  husband 

free  from  claims  of  oredltors  and  expenses  •( 
administration  held  erroneous. 

In  an  action  by  insane  wife's  guardian  to 
compel  defendant  to  account  for  one-half  of 
the  personal  property  transferred  to  defendant 
by  husband  siiortly  before  bis  death,  in  which 
it  was  claimed  the  husband  made  a  gift  to 
the  defendant  without  the  wife's  consent,  in 
violation  of  CSv.  Code,  {  172,  it  waa  error  to 
award  the  wife  (me-balf  the  property  free  from 
the  claims  of  creditors  and  ezpensea  of  admin- 
istration, but  under  section  1402,  the  court 
should  merely  have  limited  its  Judgment  to  de- 
claring the  wife  the  owner  in  an  undivided 
one-half  interest  in  the  property,  subject  in 
common  with  the  remaining  property  of  the 
estate  to  the  payment  of  the  husband's  debts. 
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DOt  consent  to  said  transfer.  As  matter  of 
law  the  court  concluded  that  plaintiff  was 
entitled  to  Judgment  for  one-half  of  said  per- 
sonal property,  and  one-half  the  Income  and 
profits  thereof  from  the  date  of  the  death 
d  deceased.  Interlocutory  Judgment  was 
rendered  accordingly,  and  the  defendant  was 
ordered  to  account  to  plaintiff  for  said  cash, 
personal  pn^rty,  and  profits.  A  referee  was 
appointed  for  the  purpose  of  roiderlng  such 
an  account.  It  was  further  ordered  that 
upon  the  filing  of  said  referee's  report  final 
Judgment  in  favor  of  plaintiff  be  entered  for 
one-half  of  the  value  of  said  personal  prop- 
erty and  one-half  of  said  Income  and  cash, 
together  with  costs.  From  this  Judgment  de- 
fendant appeals. 

The  first  contention  9f  the  appellant  la  that 
the  finding  of  the  court  that  the  transfer  to 
him  of  the  fixtures  and  stock  of  merchandise 
was  a  gift  is  not  supported  by  the  evidence. 
On  this  subject  the  evidence  shows  that  this 
transfer  was  made  by  a  written  aasignment 
dated  January  31,  1920,  and  executed  by 
John  B.  Scott  less  than  three  weeks  before 
his  death.  The  day  preceding  the  transfer 
said  Scott  conveyed  to  the  defendant  a  parcel 
of  real  property  of  the  value  of  $20,000,  and 
on  the  same  day  the  defendant  executed  and 
d^vwed  to  Scott  the  following  writing: 

**SalInaa,  Oal^  January  80,  1920. 

•^n  consideTation  of  a  deed  of  conveyane* 
this  day  made  to  me  by  John  B.  Scott  I  hereby 
agree  that  from  and  after  the  death  of  said 
John  B.  Scott  I  will  pay  towards  the  care  and 
support  of  his  wife,  now  confined  in  the  asylum 
for  tlie  insane  at  Stockton,  California,  such 
amounts  as  from  time  to  time  may  be  fixed  or 
lequired  by  the  public  authorities,  and  will 
likewise  furnieh  her  with  necessary  clothing. 

"This  obligation  Is  to  continue  until  the  death 
of  the  said  wife  of  John  B.  Scott,  and  is  to  bind 
my  heirs,  executors  and  administraton. 

*'In  iritnesa  whereof,"  etc. 
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the  family  allowance,  and  expenses  of  adminis- 
tration. 

7.  HBsbaMl  and  wtfo  «ss>270(IO)— Wifa**  sliaro 
of  commiaity  property  or  husband's  ieath 
subject  to  debts,  family  allowanoe,  and  oharg- 
es  aad  expeasas-  of  admlaittratloa. 

The  court  will  at  the  instance  of  a  wife  set 
aside  a  voluntary  conveyance  by  the  husband  of 
community  property  so  far  as  it  affects  the 
interest  therein  to  which  she  succeeds  at  his 
death,  but  the  right  to  have  audi  relief  does 
not  free  her  recovery  of  the  proper^  from  the 
burden  imposed  upon  it  by  Civ.  Gode,  |  1402, 
providing  that  on  husband's  death  the  wife's 
ehare  in  the  community  property  is  equally  sub- 
ject to  the  debts,  family  allowance,  and  eliarg- 
•e  and  expenaes  of  administration. 

Appeal  from  Superior  Court,  Monterey 
County :  Pat  B.  Parker,  Judge. 

Action  by  Emma  Scott,  an  insane  person, 
by  J.  A,  Comett,  guardian  of  her  person  and 
estate  against  Milton  W.  Austin,  as  adminis- 
trator of  the  estate  of  Horace  W.  Austin,  de- 
ceased, substituted  Instead  of  Horace  W. 
Austin,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

C.  F.  Lacey,  of  Salinas,  for  appellant 
Wyckoff  &  Gardner,  of  Watsonville,  and 

DaughCTty  &  Theil^  of  Sallnaa,  for  req^nd- 

ent 

KEBRIOAN,  J.  TUs  Is  an  appeal  from  a 
jndfment  In  favor  of  the  plaintiff  in  an  ac- 
tion bron^t  by  ber  guardian  to  compel  the 
defendant  to  account  for  one-balf  of  certain 
personal  property  omslstlng  of  caab  In  the 
ram  of  f4S0,  end  a  stock  of  merdiandlse,  and 
the  fixtures  of  a  drug  store,  wbidi  bad  been 
transferred  to  him  by  John  B.  Scott,  the  hus- 
band of  plaintiff,  a'  few  days  before  Scott's 
deatii. 

Plaintiff  and  her  deceased  husband  inter* 
married  May  14,  1873,  and  continued  to  be 
husband  and  wife  until  tbe  death  of  the 
former  on  February  18,  1920.  Plaintiff  is  a 
patient  in  the  state  hospital  for  tbe  insane  at 
Stodcton,  Gal.,  and  has  been  such  for  over  30 
yeara.  Prior  to  Scott's  death  be  transferred 
to  tbe  defendant  tbe  stock  and  fixtures  of  his 
drug  store  and  $450  in  cash ;  be  also  conveyed 
to  him  certain  real  proper^,  in  conslderatlcm 
of  which  conveyance  the  defendant  entered 
Into  an  agreement  in  writing  whereby  be  un- 
dertook to  pay  for  the  support  and  mainte- 
nance of  the  plaintiff  boreln  "sndi  amounts 
as  from  time  to  time  may  be  fixed  or  require 
ed  by  the  public  authorities,"  and  to  furnish 
her  with  necessary  clothing.  Tbe  court 
found  that  the  money  and  personal  property 
7,Aa  community  property  of  the  deceased  and 
plaintiff,  and  that  the  turning  over  of  said 
nH>ney  and  personal  property  constituted  a 
gift  amounting  In  value  to  about  $6.4G0,  and 
that  the  plaintiff  had  no  knowle^^  and  did 


[1]  The  defendant  undertook  to  testify  tbat 
tbls  agreement  on  his  part  was  also  the  cpn- 
slderation  for  the  transfer  to  him  of  tbe  per- 
sonal property;  but  In  this  connection  he 
also  testified  tbat  at  tbe  time  of  the  execu- 
tion and  delivery  of  such  assignment  notlH 
ing  was  said,  eitber  by  Scott  or  himself,  with 
refermce  to  it.  It  will  be  obBerved  tbat  tbe 
written  agreement  recites  that  the  oonsldera- 
tlon  therefore  was  the  conveyance  of  tbit  real 
estate  made  and  delivered  on  tbe  day  ot  tbe 
execution  and  delivery  of  said  agreement, 
and  makes  no  mention  of  the  transfw  of  the 
personal  property.  It  is  also  significant  that 
at  the  very  time  of  its  transfer  to  the  de- 
fendant he  was  the  header  of  a  note  for  < 
$2,000  against  Scott,  which,  uotwitbstandlng 
said  transfer  and  conveyance  was  not  sur- 
rendered to  tbe  maker  nor  agreed  to  be  re- 
garded as  paid,  and  at  tbe  time  of  tbe  trial 
of  this  action  was  still  retained  by  the  de- 
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fendant  aa  an  existing  obligation  against  the 
estate  of  the  deceased.  In  view  of  this  state 
of  the  testimony  we  think  the  trial  court  was 
amply  justified  In  concluding  that  the  trans- 
fer of  the  personal  property  was  not  sni^ 
ixnrted  by  any  valuable  consideration. 

[21  As  we  hare  seen,  the  Judgment  awards 
to  the  plaintiff  one-half  the  sum  of  $450, 
treating  It  ns  money  given  by  the  decedent 
to  the  defendant.  The  only  testimony  on  this 
point,  however.  Is  that  John  B.  Scott  turned 
over  this  money  to  the  defendant  three  or 
four  weeks  before  his  death  for  the  purpose 
of  paying  bills  against  the  drug  store,  and 
that  it  was  used  partly  for  that  purpose  and 
partly  to  defray  the  funeral  expenses  of  the 
deceased.  Under  these  circumstances,  while 
it  would  be  the  duty  of  the  defendant  to  ac- 
count to  the  personal  representatives  of  the 
deceased  for  this  sum,  we  do  not  i>ercelve 
how  this  fact  entitles  the  plaintiff  to  a  Judg- 
ment against  the  defendant  for  one-half 
thereof.  To  this  extent  the  Judgment  of  the 
trial  court  is  erroneous.  . 

[3]  The  third  contention  of  the  appellant 
must  also  be  sustained,  namely,  that  the 
court  erroneously  made  Its  Judgment  cover 
the  fixtures  In  the  drug  store.  The  record 
Is  totally  devoid  of  evidence  as  to  when  this 
imrticular  property  was  acquired.  It  Is  ad- 
mitted that  the  community  existed  from  the 
year  1873  down  to  the  death  of  the  deceased. 
If  these  fixtures  were  acquired  either  before 
marriage  or  prior  to  the  amendment  of  sec- 
tion 172  of  the  Civil  Code,  prohibiting  gilts  of 
community  property  without  the  wife's  con- 
sent, a  gift  thereof  was  within  the  power  of 
the  husband  without  such  consent  Spreckels 
V.  Spreckels,  116  Cal.  339,  349,  48  Pac.  228, 
36  L.  R.  A.  497.  58  Am.  St.  Rep.  170;  aavo 
T.  Clavo,  10  Cal.  App.  447,  449,  102  Pac.  556. 

[4,  5]  While  it  Is  well  settled  that  property 
ttcqqired  by  either  party  to  a  marriage  other 
than  by  gift,  bequest,  devise,  or  descent  la 
presumed  to  be  community  properly,  there 
la  no  presumption  as  to  the  time  of  such  ac- 
quisition ;  and  a  wife  makes  no  case  for  the 
Betting  tai&e  of  a  gift  by  the  husband  of  com- 
munity property,  unless  she  shows  that  It 
was  acquired  subsequent  to  the  going  Into  ef- 
fect <^  said  amendment 

[t,  73  The  appellant's  final  contention  is 
that  the  Judgment  in  favor  of  plaintiff  Is  in- 
correct In  form,  because  It  awards  to  ber  one- 
half  of  the  community  property  In  question 
free  from  the  claims  of  credltcws  and  the  ex- 
penses of  Bdmlnistratl(m.  This  contention 
also  we  think  to  be  correct  Section  1402  of 
the  Civil  Code  provides  that  the  share  of  the 
wife  In  the  community  property  Is  equaUy 
n^Ject  ta.the  debts,  family  allowance,  and 


chains  and  expenses  of  administration.  Al- 
though the  court  will  at  the  instance  of  the 
wife  set  aside  a  voluntary  conveyance  by  the 
husband  of  community  proper^  so  far  as  It 
affects  the  interest  herein  to  which  she  suc- 
ceeds at  hig  death,  the  right  to  have  such 
relief  does  not  free  her  moiety  of  the  prop- 
erty from  the  burden  Imposed  upon  It  by  the 
provision  of  the  Code  dted.  We  think,  there- 
fore, that  the  court  should  have  limited  its 
judgment  to  declaring  the  plaintiff  to  be  the 
owner  of  an  undivided  one-half  Interest  in 
the  property  in  question,  subject  in  common 
with  the  remaining  property  of  the  estate 
to  the  payment  of  the  debts  of  the  decedent, 
the  family  allowance  and  expenses  of  ad- 
ministration. It  Is  true  that  in  the  case  of 
Dargle  v.  Patterson,  176  Cal.  716,  169  Pac. 
360,  the  Judgment  In  terms  declared  the  wife 
to  be  the  "owner  of  an  undivided  one-half  In- 
terest in  the  property  in  question,"  without 
this  qualifying  clause;  but  In  that  case  the 
evidence  disclosed  that  such  property  was  but 
a  very  small  part  of  the  estate,  and  that 
there  remained  ample  property  to  meet  such 
debts  and  expenses.  That  It  was  not  Intend- 
ed by  the  opinion  In  that  case  to  lay  down  the 
rule  that  the  wife  may  recover  her  community 
Interest  freed  from  such  burden  we  think  la 
evident  from  other  language  used  by  Hie 
court  in  the  same  case,  namely: 

"The  privilege  of  avoiding  the  gift  Is  con- 
ferred upon  her  [the  iridow]  as  a  meana  oC 
protecting  her  interest  In  the  community  prop- 
erty. We  see  no  renson  why  in  assailing  the 
gift  she  flhoald  enjoy  greater  rights  than  she 
wonld  have  had  if  the  gift  had  never  bean 
inade." 

The  respondent  points  out  that  In  the  case 
dted  the  widow  was'  held  to  be  entitled  to 
recover  an  undivided  one-half  interest  In 
certain  property  voluntarily  conveyed  by  the 
husband  "without  regard  to  the  amount  or 
condition  of  the  estate  remaining  in  his 
hands  at  the  time  of  his  death,"  but  the  lan- 
guage quoted  was  used  in  disallowing  a  con- 
tention made  In  that  case  that  the  convey- 
ance ought  not  to  be  set  aside,  since  there 
was  ample  property  In  the  estate  from  which 
the  widow  could  recoup  the  loss  of  her  com- 
munity interest  In  the  property  conveyed,  and 
had  no  reference  to  the  condition  of  the  ea- 
tate  with  regard  to  debts  and  ecpenses  of  ad- 
ministration. 

For  the  errors  adverted  to,  we  think  the 
Judgment  should  be  reversed ;  and  It  Is  bo  op> 
deied. 

We  concur:  TTLEB,  P.  J.;  KNiaH!CL 
Justice  pro  tem. 


Digitized  by  Google 


Cal.) 

ASJ  Cml.  App.  SM> 

BOYD  V.  PENDEGA8T  et  al.  (CIv.  3888.) 

(District  Conrt  of  Appeal,   Second  District, 
Division  1,  California.   April  28,  1822.) 

1.  Offloers  «=»77— PotsMtlon  of  oIIIm  create* 
na  vested  proper^  right  In  offloere. 

The  poBsession  of  an  office,  or  the  enjoy- 
ment of  employment  with  the  goyemment,  or 
Dsder  any  of  Its  agencies,  does  not  confer  a 
Tested  property  rigbt  of  any  quality  whatso- 
ever; the  andeot  offices  to  whldi  the  common 
law  attached  the  property  character  of  incor- 
poreal hereditament  findiitff  no  legal  counter- 
part nnder  the  p<ditical  ayatema  of  gorerament 
In  this  coontry. 

2.  CoBStttstlonal  law  «=»277(2)— Lack  of  d» 
prooesa  of  l«w  lot  Involved  In  removal  from 

OflM. 

Under  whatever  proeednte  Is  adopted  to 
work  the  removal  of  a  person  from  office,  the 
omatitntional  tiaestlon  as  to  laab  of  due  pro- 
cess of  law  camiot  be  InTotred. 


3.  Officers  «=968— bo  removed  wlthoat 
cansob 

Whether  for  cause,  or  without  canse,  when 
the  removal  of  an  officer  Is  accomplished,  after 
fall  compliance  with  -the  exlstii^  regulations 
affecting  the  matter,  no  ground  ts  lef4^on  whicb 
to  found  any  action  against  the  removing  power. 

4.  Offloer*  ^=»7Q— Procedure  on  removal  from 
office. 

In  the  absence  of  regulations  fixing  tbe  pro- 
cedure for  removal  from  office,  the  law  defining 
the  term  may  be  looked  to  In  dedding  the  qaes- 
tion. 

5.  OSoera  «=»50,  72(1)— AppoiBtmeata  durins 
pleasira  ^nliated  at  any  time  withoat  ao- 
tloe. 

App<^tments  to  hold  office  daring  the 
pleasure  td  the  appointing  itower  may  be  ter- 
minated at  any  time  and  without  notice. 

6.  Officers  ^=>66,  72(1)— Appointments  daring 
good  behavior  twmlnated  only  for  cause. 

Appointments  to  office,  "to  continue  during 
good  behavior  or  for  a  fixed  term  of  years," 
cannot  be  terminated,  except  for  cause,  and 
the  office  holder  is  entitled  to  notice  and  an 
opportunity  to  be  heard. 

7.  Officer*  «=»66,  72(1)— Right  to  remove  for 
oaaso  permit*  removal  without  hearing. 

A  right  to  remove  an  officer  "for  cause," 
with  DO  right  of  appeal  or  review,  where  the 
statute  does  not  specify  the  partimilar  canaea, 
leaves  the  determination  of  tiie  cause  and  its 
saffidency  to  the  removliv  power^  which  may 
act  summarily  and  without  according  a  hearing 
to  the  officer. 

8.  Manldpal  eorporatloas  «=^185(4)— Polioe 
offloara  boM  aatlUod  to  bearlag  on  appliea- 

tfOR. 

Loa  Angles  Oharter,  as  amended  In  1911 
(St  1911,  p.  2107,  art  8,  i  98),  makes  findings 
of  police  commissioners  as  to  cause  for  re- 
moval of  officer  final  and  conduslve,  regardless 

of  any  defect  or  deficiency  in  the  eridence,  but 
contemplateB  that  a  police  officer,  ordered  to 
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be  suspended  or  removed,  shall  be  accorded  a 
bearing  before  the  commissioners,  if  he  ap- 
plies for  it  within  five  days  after  the  rfiief  of 
police  has  given  him  notice  of  the  order. 

9.  MunldpaJ  corporations  ®i=>l85(4)— Notice 
of  suspension  by  chief  of  police  need  net  con- 
tain description  of  acts  making  delinquency 
oharge- 

Notice  bj  chief  of  police  of  the  dty  of  Los 
Angeles  to  a  police  officer  that  he  was  sus- 
pended for  "neglect  of  duty"  was  suffidcnt, 
without  setting  out  the  act*  making  up  tbe  de- 
linquency charge;  it  being  presumed  that  the 
oommis&ionerB,  on  request,  would  acquaint  him 
with  the  details,  under  Lob  Angeles  Charteri 
as  amended  in  19U  (St  19U,  p.  2107,  art  8, 
183). 

10.  Municipal  eorporatloas  •»t85(3)— Notloa 
of  saspensfon  la  offaot  a  ranoval. 

A  police  officer,  removed  from  the  force  of 
the  dty  of  Los  Angieles,  cannot  complain  that 
the  notice  was  only  to  the  effect  that  be  was 
suspended :  the  suspension,  not  Btsting  the 
time  for  reinstatement  being  in  effect  s  re- 
moval, under  Ix>s  Angeles  Charter,  as  amended 
m  1911  (St  1911,  p.  2107,  art  9,  8  93). 


Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  S.  Bamell,  Judge. 

Certiorari  by  Ambrose  Boyd  against  Lyla 
Pendegast  and  others,  to  review  an  order  of 
the  Board  Of  Police  Gommissloneni  of  Los 
Angeles  County.  From  a  judgment  denying 
certiorari,  petitioner  appeals.  Affirmed, 

Abrahams  &  D'Orr,  of  Los  Angeles,  for  ap* 
pellant 

Jess  E.  Stephens,  City  Atty.,  and  Bobert 
L.  Hanley.  Deputy  City  Atty.,  \toth  of  Loa 
Angeles,  for  resiwndeDts. 

JAMES,  J.  Appellant,  having  be«i  remov- 
ed from  his  i>ositlon  as  a  member  of  the^  po- 
lice force  of  the  city  of  Los  Angeles,  brought 
this  proceeding  In  tbe  superior  court,  asking 
that  a  writ  be  issued  requiring  defendants  to 
certify  for  review  tbe  record  of  Uie  proceed- 
ings had  and  evidence  taken  upon  which  the 
order  of  removal  was  made.  A  demurrer 
was  interposed  to  tbe  petition,  and  sustain- 
ed. Judgment  dismissing  the  proceeding  fol- 
lowed. From  that  judgment  petitioner  has 
appealed.  * 

By  the  demurrer  of  defendants  several  ob- 
jections to  the  petition  were  urged,  only  one 
of  which  need  be  here  considered.  The  gen- 
eral ground  that  sufficient  facts  were  not 
stated  to  entitle  petitioner  to  tbe  writ  sought 
presents  questions  which  are  determinative 
to  this  appeal. 

Tbe  charter  of  tbe  city  of  Los  Angeles,  as 
amended  In  1911  (section  93.  art  9,  p.  2107, 
Stats.  1911),  makes  provision  for  the  appoint- 
ment of  police  ofi!loers  by  the  chief  of  police 
subjec*^  lo  the  approval  of  tbe  police  conimis* 
stoD  ^nd  such  civil  service  regulations  as 
m-^y  be  existent.    It  Is  then  provided  tbat: 


«s»ror  etbar  obmb  sse  same  tople  and  KBY-NUU3BB  in  aU  Koy-NmnlMred  Dtgerta  aad  In&nm 
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"The  diief  of  police  Ghall  have  the  power  to 
unspend  or  remove  any  officer  or  employee  (o 
tlie  police  department;  bat  no  sucfa  Baspenston 
or  removal  aball  be  made  except  for  cause, 
which  shall  be  stated  in  writisK  and  filed  with 
said  board,  with  certificatioD  that  a  copy  of 
such  statement  has  been  served  upon  the  per- 
son BO  BUBpeoded  or  removed,  personally,  or 
by  leaving  a  copy  thereof  at  his  last  known 
place  of  residence  if  he  cannot  be  found.  Upon 
such  filing  the  suspension  or  removal  shall  take 
effect.  Within  fifteen  days  after  such  state- 
ment shall  have  been  filed,  the  said  board,  upon 
its  own  motion  may,  or  upon  written  applica- 
tion of  tbe  person  so  suspencied  or  removed, 
filed  with  said  board  within  five  days  after  serv- 
ice upon  him  of  such  statement,  as  above  pro- 
vided, shall,  proceed  to  investigate  the  grounds 
for  such  suspension  or  removal.  If,  in  the 
<»se  of  a  removal  the  said  board,  after  such  in- 
vestigation, shall  find  in  writing  that  the 
grounds  stated  were  insufficient,  or  were  not 
sustained,  and  also  finds  in  writing  that  the 
person  removed  is  a  fit  and  suitable  peraon  to 
fill  the  position  from  which  he  was  removed  the 
said  board  shall  reinstate  him  in  such  position; 
and  if,  in  the  case  of  a  suspension  the  Iward, 
after  such  investigation,  shall  find  in  writing 
that  the  grounds  stated  were  insufficient,  or 
were  not  sustained,  the  said  board  shall  re- 
store the  person  so  suspended  to  duty.  The 
order  of  said  board  with  respect  to  such  sus- 
pension or  removal  shall  be  final  and  conclu- 
sive.*" 

The  petition  of  appellant,  as  filed  herein, 
set  fortb  that  petitioner  was  served  with  a 
notice  by  the  chief  of  police  that  he  was 
suspended  from  his  poaition  for  (as  stated 
in  the  notice)  "neglect  of  daty" ;  that  within 
five  days  thereafter  he  applied  for  a  bear- 
ing before  the  board  of  police  commissioners. 
He  alleged,  farther,  that  said  board  did  not, 
nor  did  the  chief  of  police,  serve  bim  with 
a  statement  of  any  specific  charges  and  did 
nqt  confront  him  with  any  witnesses;  that 
the  board,  however,  "permitted"  petitioner 
to  appear  before  It  and  relate  "the  history 
of  his  work  In  the  police  department  for  the 
many  years  that  he  had  served  as  such 
member";  that  the  board  on  a  later  date 
made  an  order  p^emptorily  removing  peti- 
tioner from  bis  position ;  and  that  the  chief 
of  police  gave  him  written  notice  of  the  mak- 
ing of  said  ordo*.  . 

possession  of  an  office,  or  the  en- 
joyment of  employmmt  with  the  government, 
or  under  any  of  its  agencies,  does  not  confer 
a  vested  ^t^rty  right  ct  any  quality  what- 
soever. The  more  ancient  i^ces  to  which  the 
common  law  attached  the  property  character 
of  incorporeal  hereditament  find  no  legal 
counterpart  nnder  the  political  systems  of 
government  in  this  country.  Connor  v.  City 
of  New  York.  S  N.  T.  285 ;  Trimble  v.  Phelps, 
19  Colo.  187,  34  Pac.  981,  41  Am.  St  Rep. 
236;  Matter  of  Carter,  141  Cal.  S10.  74  Pac. 
997.  It  Is  not  necessary  here  to  consider 
whether,  as  between  the  office  holder,  and  a 
stranger  to  the  appointing  power,  there  may 
be^  la  abstract  otmtemplattoii,  a  qualified 
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property  right  which  may  be  subject  to  dam*- 
age.  In  general,  then,  it  follows  necessarily 
that,  under  wliatever  procedure  is  adopted 
to  work  the  removal  of  a  person  from  office, 
the  constitutional  question,  as  to  lack  of  due 
process  of  law,  cannot  be  involved.  Whether 
for  cause  or  without  cause,  where  the  remov- 
al of  an  ofilcer  Is  accomplished  after  full 
compliance  with  existing  regulations  affect- 
ing the  matter,  no  ground  is  left  upon  which 
to  found  any  action  against  the  removing 
power. 

[A-7]  In  the  absence  of  relations  fixing 
the  procedure  on  removal  from  ofllce,  the 
law  defining  the  term  may  be  looked  to  in 
deciding  the  question.  Appointments  to  hold 
during  the  pleasure  of  the  appc^nting  power 
may  be  terminated  at  any  time  and  without 
notice;  appointments  to  continue  "daring 
good  behavior"  or  for'  a  fixed  term  of  years, 
cannot  be  terminated  except  for  cause,  and 
the  authorities  are  generally  to  the  eCFect 
that  In  the  latter  cas^  the  office  holder  is 
entitled  to  notice  and  an  opportunity  to  be 
heard.  DlUou  on  Municipal  Corporations 
(5th  Ed.)  vol.  2,  I  473;  Mechem  on  Public  Of- 
fleers,  p.  454;  In  the  Matter  of  Carter,  su- 
pra ;  Coleman  v.  Glenn,  103  Ga.  458.  30  3.  E. 
297,  68  Am.  St.  Rep.  608 :  Ex  parte  Hentl«l, 
13  Pet.  227,  10  L.  Ed.  138;  Reagan  v.  U. 
182  U.  S.  419.  21  Sup.  Ct  842,  45  U  Ed.  1162. 
There  are  cases  holding  that  the  right  to  re- 
move "for  cause,"  with  no  right  of  appeal 
or  review,  where  the  statute  does  not  specify 
the  particular  causes,  leaves  the  determina- 
tion of  the  cause  and  its  sufficiency  to  tlie 
removing  power,  which  may  act  summarily 
and  without  according  a  hearing  to  the  offi- 
cer. Trimble  v.  People,  19  Colo.  187,  34  Pac 
981,  41  Am.  St  Rep.  236;  People  v.  Martin, 
19  Colo.  565,  36  Pac.  643,  24  L.  R.  A.  201. 
Observing  the  generally  accepted  rule,  the 
question  to  be  determined  here  Is  whether 
the  procedure  outlined  by  the  ctiarter  provl- 
siou  was  In  the  case  of  petitioner  substan- 
tially followed.  That  provision  makes  the 
findings  of  the  police  commls^oners  final  and 
conclusive,  'which  means  that  such  findings 
must  be  so  accepted,  regardless  of  any  de- 
fect or  deficiency  In  the  evidence. 

[1-11]  However,  it  seems  clear  tliat  it  Is 
cont^plated  that  a  police  officer  ordered  to 
be  suspended  or  removed  shall  be  accorded 
a  hearing  before  the  commissioners.  If  he 
applies  for  It  within  five  days  after  the  chief 
of  police  has  given  him  notice  of  the  order. 
The  provision  does  not  in  terms  require  that 
there  be  stated  in  the  notice  of  tlie  dil^  at 
p(4ice  a  descriptlmi  of  tlie  acts  whldi  make 
up  the  dtiinquency  charged  against  the  of- 
ficer, although  It  will  be  presomed  that.  If 
an  investigation  is  bad,  the  commissioners 
will,  upon  request  of  the  ofilcer,  acquaint 
him  with  such  details.  The  manner  In  which 
the  investigation  is  to  be  conducted  and  the 
class  of  evid^ce  to  be  heard  is  left  with  the 
commission.    It  U  Imperative  only  that  a 
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bearing  be  accorded  the  officer  upon  bis  re- 
quest, and  that  be  be  permitted  to  produce 
bis  evidence.  Tbe  commission  acts  in  a 
quasi  Judicial  way  (Speed  v.  Common  Ooun- 
cU,  98  Mich.  360,  57  N.  W.  407,  22  L.  B.  A. 
812,  30  Am.  St.  Bep.  S55),  and  may  be  re- 
quired by  appropriate  writ  to  accord  a  bear- 
ing to  tbe  person  affected  by  a  removal  or- 
der. When,  such  a  hearing  has  been  had, 
the  de<^slon,  by  the  very  terms  of  tbe  char^ 
ter.  Is  placed  beyond  the  reach  of  any  review 
by  the  courts. 

The  petition  In  tbis  case  shows  that  the 
petitioner  was  permitted  to  appear  before  the 
commission  and  that  be  narrated  a  history 
of  his  work  in  the  police  department  There 
la  no  allegation  Ia  the  petition  of  any  re- 
quest that  a  more  particular  statement  of 
the  charge  against  him  be  fumisbed,  or  that 
a  demand  was  made  that  he  be  allowed  to 
produce  witnesses.  It  may  well  have  been 
that  tbe  commission,  upon  petitioner's  own 
statement,  was  satisfied  that  the  order  of 
suspension  should  stand.  In  the  final  notice 
given  by  tbe  chief  of  police,  advising  peti- 
tions that  he  was  removed  from  tils  posi- 
tion, was  ctmtalned  the  statemoit  that  there 
was  attached  a  "copy  of  findings  of  police 
commission."  Whatever  the  contents  of 
Oiese  findings  were,  tbe  petition  does  not 
show.  The  fact  that  the  chief  of  police  In 
bis  subsequent  notice  advised  the  petltltmer 
that  be  was  removed  from  his  offlce.  whereas 
the  first  notice  advised  him  that  he  was  sus- 
pended. Is  of  no  moment,  for  a  suspension 
without  a  time  stated  for  reinstatement, 
would  be  in  effect  a  rembvaL  Upon  tbe  pe- 
tition, as  it  represented  the  facts  of  appel- 
lant's case,  the  ruling  of  the  trial  court  was 
right 

The  Judgment  la  affirmed. 

Weconcar:  OONRIDX,  P.  J.;  SHAW,  J. 


(35  Idobo,  614) 
WOODLAND  V.  HODSON. 


(No.  3463.) 


(Snpreme  Court  of  Idaho.    June  1,  1022.) 

t.  Appeal  and  error  ^»IOII(l)— Fiadlng,  sap- 
portBil  tiy  ooaflloting  evideooe,  will  aot  be 
disturbed. 

Where  tbe  evidence  is  conffictin^  and  there 
is  BubstaDtial  evidence  to  support  a  finding,  it 
win  not  be  disturbed  on  appeaL 

2.  Bonndaries  «s>37(5)— Evidence  held  to  show 
that  parties  agreed  to  ainndon  boundary 
fenoe  line,  aad  establish  It  on  the  troa  divi- 
sion llae. 

Beld,  that  there  is  substantial  evidence  in 
the  record  to  support  a  finding  by  tbe  trial 
coDrt  that  appellant  and  respondent  agreed, 
abont  tbe  year  1909  or  1910,  to  abandon  the 
boundary  and  fence  line  between  their  respec- 
tive tracts  of  land  as  theretofore  established, 
and  to  estabbsb  their  boandary  and  fence  line 
on  tbe  true  divifeioQ  line. 
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Ai^eal  fnnii  District  Court,  Bli^hain 
County ;  F.  J.  Gowen,  Judge. 

Action  J.  T.  Woodland  against  T.  H. 
Hodson,  to  quiet  title  to  real  property  and 
enjoin  removal  of  crops  thwefrom.  Judg- 
ment for  df>fendant,  and  plaintiff  appeals. 
Affirmed. 

A.  S.  Dickinson,  of  Blaclifoot,  for  awA- 
lant 

O.  F.  Hansbrougb,  at  Bla<Afoot,  for  r^- 
Spondent 

BUDQB^  J.  This  la  an  action  to  aulet  ti- 
tle to  a  small  tract  of  land  and  to  enjoin  the 
ranoval  o£  crops  therefrom  by  re^ndent 
From  the  record  It  appears  that  app^nt 
Is  the  owner  of  tiw  N.  E.  ^  of  section  6, 
township  3  range  36  E.  B.  M..  and  that 
respondent  Is  the  owner  of  the  N.  W.  hi  of 
said  section ;  that  said  tracts  wwe  formerly 
owned  by  John  Oray  and.  Jacob  Eeeney,  re- 
spectively, who  in  1880,  or  thereabouts,  es- 
tablished *a  dlTlslon  line  and  Jointly  con- 
structed a  fence  between  th&se  properties, 
according  to  which  the  lands  were  claimed 
and  occupied,  not  only  by  them,  but  also  by 
appellant  and  respondent,  after  they  became 
the  owners  thereof,  until  In  1909,  when,  both 
parties  doubting  the  correctness  of  the  orig- 
inal line,  a  surveyor,  James  Toung,  was 
employed  to  locate  the  true  boundary  line, 
but,  not  being  satisfied  with  tbe  line  so  es- 
tablished, In  July,  1910,  the  then  county  sur- 
veyor, A.  e:.  Christensen,  was  employed  by 
these  and  other  parties  to  establish  the  line 
here  involved,  as  well  as  certain  other  lines 
in  the  neighborhood ;  that  appellant  Interest- 
ed himself  in  having  this  latter  survey  made, 
called  upon  respondent  several  times,  insist- 
ing that  tbe  survey  should  be  made  and  the 
true  line  eetabllsbed,  was  present  at  the  mak- 
ing of  tbe  survey,  and  paid  a  part  of  the  cost 
thereof ;  that  these  parties  then  agreed  that 
appellant  should  have  the  first  crop  of  al- 
falfa from  the  land  In  1010;  and  that  re- 
spondent took  the  second  L-rop  in  1910,  both 
crops  In  1911,  and  the  first  crop  In  1912, 
after  which  this  action  was  Instituted.  From 
a  Judgment  in  favor  of  respondent  an  appeal 
was  iaken  to  this  court  resulting  In  a  rever- 
sal of  the  Judgment  and  the  granting  of  a 
new  trial  (Woodland  v.  Hodson,  28  Idaho, 
45,  152  Pac.  205),  inasmuch  as  it  appeared 
that  tbe  Christensen  survey  did  not  fix  tbe 
tme  line  between  the  lands  of  appellant  and 
respondent  and  there  was  not  sufficient  evi- 
dence to  show  whether  the  present  owners 
had  agreed  that  tbe  line  established  by  Gray 
and  Eeeney  should  be  abrogated  and  tbe 
original  government  survey  be  re-establish*^ 
for  the  purpose  of  marking  their  botmdary. 
Prior  to  the  new  trial,  by  leave  of  court  ap- 
I^ellant  filed  an  amended  complaint  to  which 
respondent  filed  an  amended  answer,  and  the 
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cause  was  again  tried  to  the  court,  with  the 
aid  of  a  Jury. 

Appellant  makes  seven  assignments  of  er- 
ror, wblch  present  two  questions:  First,  did 
the  partiett  agree  to  abandon  the  line  estab- 
lished by  their  predecessors  and  to  adopt  the 
true  government  line  as  the  boundary  be- 
tween their  properties?  and, 'second,  was  the 
true  line  established  by  substantial  evidence 
upon  the  trial?  As  to  the  latter  question, 
however,  appellant  In  his  brief  states: 

"We  are  frank  to  concede  that,  if  the  agree- 
ment between  Gray  and  Keeney  is  not  bindiDg 
on  the  plaintiff  and  defendant  in  this  action, 
then  the  action  of  the  court  in  asi»rtaiiung 
and  enfordng  the  tme  line  was  correct ** 

We  will  therefore  limit  our  discussion  to 
the  flrst  question.  The  Jury  made  the  fol- 
lowing qiecial  findings  upon  the  trial: 

"Q.  Did  the  plahitiff  and  defendant  at  any 
time  agree  to  abandon  the  boundary  and  fence 
line  between  their  respective  tracts,  of  land 
establiBhed'there  by  Keeney  and  Gray?  A.  Yes. 

"Q.  If  yon  answer  the  foregoing  question  in 
the  affirmative,  did  they  also  agree  to  establish 
their  boundary  and  fence  Une  on  the  true  line? 
A.  Yes. 

"Q.  If  yoD  find  mch  agreement  was  made, 
about  when  was  the  same  made?  A.  About 
1900  or  1910." 

[1.2]  'Kiese  findings  were  adopted  by  the 
court  and  incorporated  in  ito  findings  of  fact. 
White  there  is  a  sharp  confilct  in  the  evi- 
dence, we  are  satisfied  that  there  Is  substan- 
tial evldrace  in  the  record  to  sui^wt  the  flnd- 
li^;  by  the  court  that  appellant  and  respond- 
ent agreed,  about  the  year  1909  w  1910.  to 
abandon  the  boundary  and  fence  line  between 
their  respective  tracts  of  land  as  established 
Gray  and  Keeney,  and  to  establlsli  tb^ 
boundary  and  fence  line  on  ttm  tme  division 
Une.  Without  setting  out  tlie  testlmtmy  at 
length,  it  is  sufllciait  to  observe  that  tbo 
evidoioe  tends  to  iltow  that  the  parties,  nut 
only  agreed  to  adopt  the  true  line  when  it 
should  be  ascertained,  Imt  that  reqpondent 
took  possession  (tf  the  dLq;»uted  tract  and  re- 
moved four  crops  therefrom  without  inter- 
fnence  on  the  part  of  appellant  The  rule 
is  well  estahUsbed  that,  where  the  evidence 
is  conflicting  and  there  is  substantial  evi- 
dence to  support  a  flndii^,  It  will  not  be  dis- 
turbed on  appeal.  Olsm  v.  Gaufleld,  32  Ida- 
ho, 808,  182  Pac.  027;  Xnd^ndenoe  P.  M. 
Co.,  Ltd.,  V.  Knanss.  32  Idaho,  269,  181  Pac. 
701. 

The  judgment  in  this  case,  therefore,  must 
be  affirmed ;  and  It  is  so  ordered.  Costs  are 
awarded  to  respondent 

RICE,  C.  J.,  and  MCCARTHY  and  DUNN, 
JJ.,  concur. 

'  LEE,  J.,  sat  at  tbe  bearing,  but  took  no 
pnrt  in  the  opinion. 


BEFORTBB  (Idaho 
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HAFFNER  at  al.  t.  UNITED  STATES 
FIDEtlTY  &  GUARANTY  CO. 
•t  at    (No.  3428.) 

(Supreme  Coart  of  Idaho.    June  1,  1022.) 

L  Venso  «=»II-Acts  "vlrtate  ofleir  asd 
"color*  offldi"  defined  asd  distliguished. 

Acts  done  "virtute  officii"'  are  those  within 
the  anthority  of  the  officer,  when  properly  per- 
formed, but  which  are  performed  improperly; 
acts  done  "colore  oflldi"  are  those  which  are 
entirely  outside  or  beyond  the  authority  con- 
ferred by  the  office. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  By  Vir- 
tue of;  Color  of  Office.] 

2.  Venae  «s»l  I— Cenplalat  is  statlai  oaa 
oause  of  actios  based  «■  act  dsne  by  virtue 
of  offloe  and  another  est  Iv  virtue  of  once 
Must  be  tried  fn  cousty  where  the  oause  or 
tome  part  thereof  arose. 
When  a  complaint  contaloa  two  eanaes  of 
action,  one  of  which  is  based  upon  an  set  done 
by  a  public  officer  in  virtue  of  bis  office,  the 
other  of  which  is  based  upon  an  act  done  by 
him  not  in  virtue  of  bis  office,  the  case  prop- 
erly falls  within  the  provisions  of  a  S.  I  66^ 
anbd.  2. 

Appeal  from  District  Court,  Bannodk 
County ;  Robt.  M.  TerreU,  Judge. 

Action  by  Christian  Haffner  and  another 
against  the  United  States  Pidetity  ft  Guaran- 
ty Company,  D.  B.  Jeffries,  as  SherilT  of 
Power  County,  as  well  as  individually,  and 
another,  to  recover  damages  fOr  the  taking 
of  property  and  making  of  arrest  by  the 
Sheriff.  Motion  for  change  of  venue  was 
denied,  and  the  defendants  other  than  the 
C)^ranty  Company  ajweal.  Order  affirmed. 

W.  G.  Bissell,  of  Gooding,  and  O.  B.  Baum 
and  W.  C  Loofbourrow,  boQi  of  American 
Falls,  for  appellants. 

O.  O.  Baiting,  of  Pocetello,  for  respond- 
ents. 

McOABTHT,  J.  The  complhint  omtains 
two  causes  of  action.  The  material  facts  al- 
lied in  the  flrst  are  that  appellant  Jeffries, 
while  sheriff  of  Power  county,  with  the  as- 
sistance of  appellant  AUred,  took  from  re- 
spondraits'  p<MseBsioD  in  Bnnnock  county  cer- 
tain of  their  personal  property,  representing 
that  appellant  Jeffries  had  the  right  so  to 
do  by  virtue  of  power  vested  In  him  as  sucb 
sheriff,  and  by  virtue  of  a  warrant  for  the 
arrest  of  respondent  Christian  HaflSer.  Re- 
spondents seek  to  recover  of  appellants  as 
damages  for  the  taking  of  said  property  the 
sum  of  $1,100.  The  second  cause  of  action 
Is  for  false  arrest  and  imprisonmont.  Re- 
spondents allege  that  on  July  30,  1917,  ap- 
pellant Jeffries,  as  sheriff  of  Power  county, 
with  the  aid  of  appellant  AUred.  arrested 
respondent  Christian  Haffner  at  Us  bomf 
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in  PocateHo,  Idaho,  and  took  falm  to  Ameri- 
can Falla,  Power  county,  Idaho,  where  they 
placed  him  In  Jail;  that  they  failed  to  pre- 
sent him  before  the  Justice  of  the  peace  by 
whom  the  warrant  of  arrest  was  issned,  or 
before  any  magistrate,  but  detained  blm  In 
Jail  for  24  hours,  and  then  released  him; 
that  th^  arrested  said  respondent  for  the 
purpose  of  obtaining  possession  of  the  prop- 
erty mentioned  in  the  first  cause  of  action. 
Bespond&ita  seek  to  recover  $8,000  damages 
on  tlie  second  rause  of  action. 

Tbe  action  being  brought  In  Bannock 
county,  Idaho,  the  defendants  filed  a  motion 
for  change  of  venue  to  Power  county,  Idaho, 
upon  the  ground  that  appellants  Jeffries  and 
Allred  were  realdoits  of  the  latter  county. 
Ftam  an  order  of  the  district  court  deny- 
in?  said  motl<m,  this  appeal  Is  taken. 

[f  i  Appellants  Jtfrlea  and  Allred  have  a 
Tight  to  a  trial  In  the  county  of  their  resl- 
deice  unless  the  nature  of  the  action  brings 
It  within  the  proriaions  of  a  8. 1  6662.  subd. 
2,  which  reads  as  fallows : 

"Section  6662.  Actions  for  the  following 
cauaeB  mast  be  tried  hi  tbe  county  where  the 
cause,  or  lome  part  thereof,  arose,  mibject  to 
tbe  like  power  of  tbe  court  to  change  the 
place  of  trial: 

"2.  Againat  a  paUie  officer,  or  person  Bpe- 
dally  appointed  to  execute  bis  dntfee,  for  any 
act  done  by  him  in  virtue  of  his  office;  or 
against  a  person  who,  by  his  command  or  in 
hii  aid,  does  anything  tooching  the  duties  of 
such  officer." 

The  ifluuse  **tbB  like  power  of  the  court 
to  change  the  place  of  trial'*-  refers  to  the 
ivovlslons  of  O.  8.  I  6666.  These  are  not 
involved  in  this  case.  Appellants  contend 
that  the  acts  of  appellant  Jeffries  In  taking 
possession  of  the  propraty  and  arresting 
Christian  BafFner  were  not  done  by  him  in 
virtue  of  his  office;  that  the  acts  of  appel- 
lant Allred  in  aasiatlng  him  were  not  done 
by  him  In  aid  of  the  shOTifT  in  a  matter  touch- 
ing his  duties  as  such  officer.  They  dte  a 
line  of  decisions  involving  the  liability  of 
sureties  oa  official  bonds,  holding  that  they 
are  liable  for  acts  of  the  principal  vlrtnte 
officii,  but  not  for  acts  «dore  officii.  Th^ 
rely  npon  these  decisions  for  a  definition  of 
the  phrase  "any  act  done  by  him  In  virtue 
of  his  office,"  as  used  In  our  statute.  Acts 
d<me  *^lrtnte  offlcU"  are  those  within  the  au- 
thority of  the  officer  when  properly  perform- 
ed, but  which  are  performed  Improperly; 
acts  done  "colore  offldl"  are  those  which  are 
entirely  outside  or  beyond  the  authority  con- 
ferred by  the  office.  Pec^e  v.  Schuyler,  4  N. 
y.l87;  Burrall  V.  Acker,  23  Wend.  (N.Y.)  606, 
38  Am.  Dec.  582 ;  Gerber  v.  Ackley,  37  Wis. 
43.  19  Am.  Bep.  TBI;.  Feller  v.  Gates,  40  Or. 
643,  67  Pac.  416,  56  L.  R.  A.  630,  91  Am. 
8t.  Bep.  492.  Appellants  argue  that  neither 
tbe  arrert  of  Christian  Haffner  uat  the  tak- 
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Ing  of  the  propraty  was  an  act  done  by  appel- 
lant JefPrlea  In  virtue  of  his  office,  and  that 
aivellant  Allred  did  not  aid  the  sheriff  In 
a  matter  toncdilng  the  duties  of  his  office. 
The  Supreme  Court  of  Montana  has  said : 

"Where  the  defendant,  as  warden  of  the  state 
penitentiary,  wrongfully  ordered  the  plaintiff, 
while  a  convict,  to  be  manacled,  assaulted,  and 
placed  Jn  solitary  confinement,  and  unlawfully 
retained  him  in  custody  for  a  period  after  Us 
sentence  had  expired,  ancb  unlawful  acts  were, 
done  in  virtue  of  his  office,'  within  Revised 
Codes  Mont.  |  6602,  proriding  that  an  action 
against  a  public  officer,  for  an  act  done  by  him 
in  virtue  of  bis  office,  shall  be  tried  in  the 
county  where  the  cause  of  action  arose,"  State 
ex  rel.  Stephens  v.  District  Court,  43  Mont. 
571.  118  Pac.  268,  Ann.  Gas.  1912C  348. 

"If  he  coold  commit  only  legal  acts  In  virtne 
of  bis  offloa  plaintiff  wouk  have  no  cause  of 
complaint."  Id. 

We  conclnde  that  the  act  of  the  sheriff  In 
making  the  arrest  was  an  act  committed  In 
virtue  of  bla  office  witliln  the  meaning  of 
the  statutory  language.  He  had  a  warrant 
of  arrest  isened  out  of  a  Justice  court  of  the 
county  of  which  he  was  sheriff.  A  warrant 
issued  by  a  Justice  of  the  j>eace,  directed  to 
the  sheriff  of  the  county  in  which  it  Is  Is- 
sued, may  be  executed  by  any  sheriff  to 
whom  It  Is  directed  in  any  county  of  this 
state.  C.  S.  I  8718.  We  conclude  that  the 
act  of  appellant  AUred  in  assisting  to  mak" 
tbe  arrest  was  an  act  committed  by  him  in 
nid  of  the  sheriff  in  a  matter  touching  his 
duties.  We  therefore  conclude  that  the  sec- 
ond cause  of  action  Is  one  falling  within  the 
provisions  of  O.  S.  i  66ffii. 

The  arrest  took  place  In  Bannodc  county, 
and.  the  canse  of  action  being  based  in  part 
upon  the  arrest,  It  is  thus  clear  that  part  of 
it  arose  in  Bannock  county.  The  cause  of 
action  is  iHised  In  part  also  upon  the  Impris* 
onment  which  took  place  In  Power  county. 
It  a^ieani,  therefor^  that  part  of  it  arose 
in  Power  county. 

We  reach  a  different  condu^OD  as  to  the 
first  cause  of  action.  It  Is  not  alleged  that 
tbe  sheriff  bad  a  writ  or  any  process  an- 
thorizhig  him  to  take  possession  of  the  prop- 
erty. It  was  not  tbe  imiiroper  exercise  of 
an  authority  conferred  upon  him  by  law, 
but  an  arbitrary,  wholly  tmauthorlsied  act  on 
his  part  We  conclude  that  this  act  does 
not  fall  within  tbe  i^vlslons  of  secti<»i  66^ 

[2]  We  thus  have*  a  case  In  which  one  of 
the  causes  of  action  Is  based  upon  an  act 
done  by  a  public  otDcer  In  virtue  (tf  his  of- 
fice, and  an  act  of  a  third  person  assisting 
him,  and  anoth^  cause  of  action  is  based 
upon  an  individual  act  not  done  in  virtue 
of  office.  We  condude  that  such  a  case  falls 
within  the  provisions  of  section  6662,  supra. 
Since  the  arrest  occurred  in  Bannock  coun- 
ty, and  the  Imprisonment  In  Power  county, 
some  part  of  the  second  cause  of  action  arose 
In  eadi  of  these  counties.   Under  0.  8.  | 
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6662,  tbe  renne  could  properly  be  laid  in 
dther  county.  The  court  in  Bannock  county 
had  Jurisdiction,  and  the  Btatnte  did  not  re- 
quire that  the  cause  be  remored  to  Power 

county. 

Tbe  order  Is  affirmed,  with  ooBta  to  re- 

spondeotB. 

RICE,  C.  J.,  and  BUDGE,  DUNN,  and 
LEE,  JJ.,  concur. 


<3&  Idabo,  49S) 

GRAVES  V.  BERRY  St  al.  (No.  3455.) 
(Supreme  Court  oi  Idaho.    June  1,  1822.) 

1.  Appeal  and  error  «»76l(i)— Appeal  dU- 
Mlased  where  oely  noot  qeestloa  renalM. 

Where  only  a  moot  queetion  remaina  to  be 
determined,  an  appeal  will  be  diamiased, 

2.  Appeal  aed  error  ^»798^Tliat  oely  «oot 
quattion  remaina  must  be  abown  by  ooavlnc- 
Ing  proof  to  Jasttfy  dismiaaal. 

In  order  to  justify  a  dismissal  of  an  ap- 
'  peal  on  the  ground  that  only  a  moot  question 
remains,  the  fact  that  the  controTeray  has 
ceased  to*  exist  must  be  shown  by  clear  and 
convincing  proof. 

3.  Appeal  and  error  «=»799— Coert  will  not 
presume  that  eanse  of  aotloi  has  disappeared 
on  motion  to  dismiss. 

The  court,  in  support  of  a  motion  to  dis- 
miss an  appeal,  will  not  indulge  in  presump- 
tions to  the  effect  that  a  cause  of  action  has 
disappeared. 

4.  Appeal  and  errer  4s»78l  (7)— When  qaes- 
tlon  on  appeal  from  order  donylng  tnjnnotfon 
pendente  lite  to  prsvont  eolleetlon  of  tax  be- 
oomee  moot  stated. 

Upon  appeal  from  an  order  denying  an  In- 
junction pendente  lite  to  prevent  collection  of 
a  tax  upon  tbe  ground  that  it  was  void  be- 
cause levied  in  excess  of  the  power  of  the 
governing  eutborities  of  the  municipal  corpora- 
tion, unless  appellant  has  paid  the  tax  in  such 
a  way  that  he  has  no  further  recourse,  or 
the  time  for  redemption  has  expired,  the  ques- 
tion has  not  become  moot. 

5.  IMunlclpaJ  oorporatlons  «=»968( I)— Prepara- 
tion and  publication  of  estimated  probable 
amount  necessary  conditions  precedent  to 
levy  of  municipal  taxes. 

Preparation  and  publication  of  an  estimate 
of  the  probdble  amount  of  money  necessary  to 
be  raised  for  all  purposes  snd  tbe  passage  of 
an  appropriation  bill  by  a  municipal  corpora- 
tion organized  under  the  ^neral  laws  are  con- 
ditions precedent  to  the  exercise  of  the  power 
to  levy  municipal  taxes  under  C!.  S,  |  8840. 

6.  Taxation  «s>609— Tendsr  of  portion  of  tax 
levy  not  oonditlon  for  Invoking  oqultablo  re- 
lief when  tax  levy  la  totally  void. 

A  plaintiff  is  not  required  to  make  a  ten- 
der of  any  portion  of  a  tax  levy  as  a  condition 
for  invoicing  tbe  power  of  a  court  of  equity  to 
relieve  him  therefrom  when  the  tax  levy  ia 
totally  Toid. 


Appeal  from  IMstrlct  Coort,  Fremont  C^un- 
tj ;  James  G.  Owlnn,  Judge. 

Action  by  U  A.  Graves  against  R.  O.  Ber- 
ry and  others.  From  an  order  denying  a 
temporary  injunction,  the  plaintiff  appeals. 
Reversed  and  remanded,  with  instructions. 

WUkle  &  WUkie.  of  Asbton,  for  appellant. 

Thos.  B.  Harsia.  of  Ashtoa,  and  O.  Bed- 
man  Moon  and  H.  W.  Boole,  both  ot  St. 
Anthony,  for  respondents. 

BICB^  0.  J.  This  action  was  brought  to 
obtain  a  decree  to  the  effect  that  a  tax  levy 
of  the  Tillage  of  Ashton  for  the  year  1919  is 
null  and  void,  and  to  obtain  an  injunction 
restraining  respondents  and  their  agents 
from  certifying  or  placing  upcm  tbe  tax  roU 
or  collecting  the  tax. 

The  allegation  of  the  invalidity  of  tbe  tax 
la  based  upon  the  fact,  admitted  fOr  the 
purposes  of  this  case,  that  the  village  trus- 
tees did  not  during  the  first  quarter  of  the 
fiscal  year,  or  at  any  time,  prepare  or  pu1>- 
llsh  on  estimate  of  the  probable  amount  of 
money  necessary  tor  all  purposes  to  be  rais- 
ed for  the  village  as  required  by  C.  S.  | 
41Xi6,  and  also  that  snch  trustees  did  not, 
within  the  first  quarter  of  the  fiscal  year, 
or  at  any  time,  pass  an  ordinance  termed 
"annual  appropriation  bill,"  as  required  by 
C.  S.  S  4053,  and  that  on  account  of  the  fail- 
ure of  the  village  trustee  to  make  and  pub- 
lish such  estimate  of  expense  and  pass  such 
appropriation  bill,  the  tax  attempted  to  be 
levied  la  null  and  void. 

Upon  filing  tbe  complaint  an  order  was 
Issued  to  respondents  to  show  cause  why  a 
temporary  injunction  should  not  Issue.  Re- 
spondents appeared  and  demurred  to  the 
complaint,  and  upon  tbe  hearing  a  tempora- 
ry injunction  was  denied.  The  appeal  la 
from  this  order. 

Respondents  have  moved  to  dismiss  the  ap- 
peal upon  the  ground  that  tbe  questions  In- 
volved are  moot,  by  reason  of  the  fact  that 
all  the  acts  sought  to  be  enjoined  have  been 
performed,  and  any  action  the  court  might 
take  would  be  unenforceable  and  the  deci- 
sion upon  the  questions  involved  would  be 
only  upon  a  mere  abstract  questlcm  of  law. 

[1,Jl  In  Abels  V.  Turner  Trust  Co.,  31 
Idaho,  777,  176  Poc.  884.  it  is  held  that, 
where  only  a  moot  question  remains  to  be 
determined,  the  appeal  will  be  dismissed.  Co- 
burn  V.  Thornton,  30  Idaho,  347,  164  Pac. 
1012;  Roberts  v.  Kartzke,  18  Idaho,  552,  111 
pac.  1 ;  Wilson  v.  Boise  City,  7  Idaho,  69,  60 
Pac.  84;  City  of  Wallace  v.  Deane,  8  Idaho 
344,  69  Pac.  62.  In  order  to  justify  a  dis- 
missal on  this  ground,  however,  the  fact 
that  the  controversy  has  ceased  to  exist  must 
be  shown  by  clear  and  convincing  proof.  4 
0.  J.  p.  577. 1  2383. 

it,  4]  No  affidavit  was  filed  in  sn^rt  ot  tbe 
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motion  to  dismisp.  Upon  tbe  argument,  how- 
erer,  It  was  not  questioned  but  that  the  tax 
ler7  was  placed  upon  tbe  tax  roll,  and  tbat 
most  of  the  residents  of  the  Tillage  hare 
paid  tbe  same.  The  court,  In  support  of  a 
nmtlOD  to  dismiss  an  appeal,  will  not  Indulge 
In  presumptions  to  the  etTect  that  a  cause  of 
action  has  disappeared.  It  does  not  appear 
that  appellant  \a  this  case  has  paid  the  tax,  or, 
If  so,  that  he  did  not  pay  It  under  protest. 
If  appellant  has  not  paid  "the  tax,  the  time 
for  redemption  has  not  expired.  Unless  he 
has  paid  his  tax  in  such  a  way  that  he  has 
no  further  recourse,  or  the  time  for  redemp- 
tion has  expired,  the  question  has  not  be- 
come moot  United  Real  Estate  &  Trust  Co. 
T.  Barnes,  157  Cal.  515,  108  Pac.  306,  Is  simi- 
lar to  the  case  at  bar.  Upon  a  motion  to 
dismiss  tbe  appeal  the  court  said: 

"The  motion  to  dismiss  Is  based  upon  tbe 
ground  that  tbe  payment  of  the  assessment, 
etc.,  put  an  end  to  tbe  controversy  and  leaves 
01^  a  moot  case.  It  is  not,  boweTer,  by  any 
means  clear  that  it  is  a  moot  case,  for  erldently 
the  claim  of  the  plaintiff  to  recover  the  money 
paid  nnder  protest  involves  the  same  questions 
that  are  involved  In  this  appeaL  •  •  •  " 

See,  also,  Boise  City  Irr.  &  Land  Co.  v. 
Clark,  65  C.  C.  A.  399,  131  Fed.  415. 

The  motion  to  dismiss  is  denied. 

Tbe  Legislature  has  provided  a  carefully 
prepared  and  fairly  comprehensive  scheme 
for  municipal  finance.  By  ^.  8.  {  3225,  It  Is 
provided  that  prior  to  the  commencement  of 
tbe  Oscftl  year  tbe  county  auditor  shall  certi- 
fy to  the  governing  authorities  of  every  dty, 
town,  and  village  the  total  assessed  valuation 
of  such  municipality  for  the  preceding  year, 
tor  the  purpose  of  aiding  them  In  the  deter- 
mination of  the  tax  rates  to  be  levied  for  tbe 
current  year.  Within  tbe  first  quarter  of  the 
fiscal  year  the  trustees  of  a  village  must  pre- 
pare an  estimate  of  the  amount  of  money 
necessary  for  all  purposes  for  the  village 
during  the  fiscal  year  for  which  an  appro- 
priation la  to  be  made,  and  cause  the  same  to 
be  publlahed  for  four  weeks  In  some  news- 
paiier  of  general  circulation  within  tbe  vil- 
lage. C.  S.  i  4055.  Thereafter,  and  during 
tbe  first  quarter  of  tbe  fiscal  year,  tbe  board 
of  tniflteea  of  the  village  shall  pass  an  ordi- 
nance to  be  termed  the  **annnal  appropriation 
blU,"  in  whldi  they  may  appropriate  such 
mmw  of  moaef  as  are  deemed  necessary  to 
defray  all  necessary  expenses  and  liabilities 
of  tbe  corporation,  not  exceeding  In  tbe  ag- 
gregate the  amount  of  tax  authorized  to  be 
levied  during  tiie  year.  It  Is  also  provided 
that  no  further  appropriation  sball  be  made 
at  any  other  time  within  such  fiscal  ^ear,  un- 
less soch  appropriation  has  been  first  sanc- 
tioned by  a  majority  of  tbe  legal  voters  of  the 
village.  C.  S.  i  4058.  The  aivropriation  bill 
determines  the  amount  necessary  to  be  raised 
for  general  revenue  purposes.  Tbe  village 
trustees  shall  ascertain  from  the  books  or  as- 
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sessment  roll  of  the  tax  collector  of  the 
proper  county  the  amount  of  taxable  prop- 
erty within  the  limits  of  their  jurisdiction. 
This,  of  course,  cannot  be  done  until  after 
the  county  and  state  boards  of  equalization 
have  completed  their  labors  and  certified  the 
results  to  the  proper  authorities.  The  vU- 
trustees  shall  then  levy  taxes  for  gener- 
al revenue  purposes  not  to  exceed  15  mills  on 
tbe  dollar  In  any  one  year  on  all  taxable 
property  within  the  limits  of  the  municipal 
corporation.  C.  S.  |  3&i0. 

[5]  The  question  Is  wbetbtt  the  previous 
preparation  and  publication  of  an  estimate  of 
tbe  probable  amount  of  money  necessary  to  be 
raised  for  all  puriwses  and  the  passage  of  the 
appropriation  bUl  constitute  a  condition  pre- 
cedent to  the  authority  of  tbe  board  of  village 
trustees  to  levy  taxes.  It  is  true  that  the 
statute  does  not  In  express  terms  require  that 
the  tax  shall  be  levied  for  tbe  amount  so 
ascertained,  or  that  it  shall  be  based  upon 
tbe  appropriation  bill  as  was  provided  In  the 
statutes  referred  to  In  the  following  cases: 
People  V.  McElroy,  248  III.  574,  94  N.  E.  81; 
People  V.  FlorviUe,  207  lU.  79,  69  N.  B.  623 ; 
Engstad  v.  Dbmle,  8  N.  D.  1,  76  N.  W.  292; 
Waggoner  v.  Manmus,  112  I^a.  229, 36  South. 
332.  Nevertheless  we  have  reached  the  con- 
clusion that  it  was  the  legislative  intent  to 
so  restrict  the  power  of  taxation  In  villages 
organized  under  the  general  law. 

In  tbe  case  of  French  v.  E^fvards,  13  Wall. 
(80  U.  S.)  506,  20  L.  Bd.  702,  It  Is  said: 

"There  are  undoubtedly  many  statutory 
requisitions  Intended  for  Uie  guide  of  officers 
in  tbe  conduct  of  business  devolved  npon  them, 
which  do  not  limit  th^  power  or  render  its 
exerdse  In  disregard  of  Uie  reqidsitions  Inef- 
fectoaL  Snch  generally  are  regulations  de- 
signed to  secure  order,  system,  and  dis* 
p&tch  in  proceedings,  and  by  a  disr^ard  of 
which  the  rights  of  parties  interested  cannot 
be  injuriously  affected.  Provisions  of  this 
character  are  not  usually  regarded  as  manda- 
tory unless  accompanied  by  negative  words  im- 
porting that  the  acts  required  shall  not  be  done 
In  aiqr  other  manner  or  time  than  that  desig- 
nated. But  when  the  requisitions  prescribed 
are  intended  for  the  protection  of  the  titi* 
sen,  and  to  prevent  a  sacrifice  of  his  property, 
and  by  a  disregard  of  which  his  rights  might 
be  and  generally  would  be  injurioraly  affected, 
they  are  not  directory,  bat  mandatory.  They 
must  be  followed  or  the  acts  done  will  be 
invalid.  The  power  of  the  officer  in  all  such 
cases  is  limited  by  the  manner  and  coadiCionB 
prescribed  for  its  exercise." 

In  the  case  of  Mayor,  etc.,  of  City  of  Baltl- 
more  v.  Gorter,  93  Md.  1,  48  AtL  445,  this 
language  is  found: 

"It  is  not  meant  by  this  that  the  courts  are 
to  determine  any  qneation  of  coDstruction  ac- 
cording to  their  notions  of  the  wisdom  or  ex- 
pediency of  the  means  adopted  to  secure  the 
purpose,  or  of  the  policy  that  dictated  their 
adoption.  These  are  ctmslderations  tlMit  are 
properly  addressed  wly  to  the  law-making  da- 
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partment  of  the  goTcrnment.  Where,  however, 
this  department  has  indicated  a  purpose  to  be 
accomplished  and  in  Its  wisdom  has  provided 
the  means  of  Its  aceompUslmient,  a  proper  re- 
spect for  its  judgment  and  a  proper  recogni- 
tion of  Its  indepeodent  fnnction  of  govemment 
require  the  courts  in  passing  upon  Its  act  in 
this  regard  to  bare  in  view  the  effectuating  of 
the  main  purpose.  In  this  view  the  considera- 
tions mentioned  most  hare  influence  in  deter- 
mining the  meaning  and  effect  of  ever;  part  of 
tbe  legislative  act,  because  the  Legislature 
must  have  Intended  the  means  to  be  in  harmonj 
with  the  purpose." 

The  Legislature  must  have  had  some  pur- 
pose in  view  In  requiring  an  estimate  of  the 
expenses  to  be  pablisbed  for  four  weeks.  Ob- 
Tionsly  It  was  to  enable  the  Inhabitants  and 
taxpayers  of  the  mtinidpallty  to  become  in- 
formed as  to  the  purposes  for  which  and  the 
amounts  whb^  it  was  {voposed  diould  be 
levied  agidnst  their  property  by  the  process 
of  taxation.  The  an>roiwlatlon  bill  was  In* 
tended  to  limit  the  expenditures  for  the  fiscal 
year,  except  in  certain  cases  of  casual^  or 
accident.  See  G.  S.  |  4066.  If  the  powor  to 
levy  taxes  under  O.  8.  1 8940  Is  unrestricted, 
save  by  the  maximum  limit  therein  provided, 
and  an  appropriation  bill  can  be  passed  after 
the  levy,  it  is  quite  conceivable  that  the 
larger  part  or  even  all  of  the  revenue  raised 
for  general  purposes  might  be  devoted  to 
some  Improvement  or  the  construction  of 
some  public  work  not  made  known  to  the 
taxpayers,  and  c<Hitrary  to  thelr  wlshes.  We 
think  It  Is  equally  true,  in  view  of  the  legis- 
lati«i  outlined  above,  that  It  was  not  Intend- 
'ed  that  Uie  trustees  of  a  village  should  have 
the  power  to  levy  a  substantial  amount  in 
excess  of  that  celled  for  by  tbe  appropriation 
bill,  since  It  would  permit  extravagaot  ex- 
penditures for  objects  not  conteniplated  by 
the  taxpaying  public,  and  without  their 
knowledge  or  assent.  If  the  acts  of  our 
L^^lature  were  not  designed  to  prevent  the 
accomplishment  of  such  results,  it  Is  diffi- 
cult to  Imagine  what  purpose  was  to  be  sub- 
served by  the  publication  of  tbe  estimate  of 
expenses  and  the  passage  of  tbe  annual  ap- 
propriation bill.  In  this  case,  therefore,  the 
levy  of  the  tax  by  tbe  village  authorities  was 
not  a  mere  irregularity,  but  was  In  excess  of 
their  powers. 

[t]  Counsel  for  respondents  suggest  that, 
the  proceeding  being  one  In  equity,  appellant 
must  do  equity.  This  rule  would  require  in 
some  cases  that  the  plaintiff  tender  the  por- 
tion  of  a  tax  which  Is  actually  due  as  a 
condition  of  invoking  the  power  of  a  court 
of  equity  to  relieve  him  from  that  portion 
thereof  which  was  not  Justly  due.  The  prin- 
ciple can  have  no  appUcutiou  in  regard  to 
a  tax  which  is  totally  void.  Chi.,  etc.,  R.  Co. 
V.  Kootenai  County,  33  Idaho,  2S4,  192  Pac. 
662. 

Respondents  suggest  that  there  is  a  defect 


of  parties,  In  that  the  village  of  Ashton  wu 
not  made  a  party  to  this  suit.  If  the  court 
shall  find  that  there  Is  a  defect  of  parties,  or 
that  there  is  a  defective  allegation  at  the 
corporate  existence  of  the  village  of  Asbtn, 
such  defects  in  the  complaint  may  be  cor 
reeled  by  amendment 

The  order  apjKaled  from  Is  reversed.  He 
cause  fs  remanded  to  the  district  court  for 
such  further  proceedings  as  in  view  of  tbe 
changed  conditions  may  be  equitable;  Oosli 
awarded  to  appelant. 

VXnaN  and  USB,  JJ.,  concur. 


<36  Idaho,  EEl) 

DUMAS  V.  BRYAN  et*al..  State  Beard  «f 
Edacatlon.  (No.  3885.) 

(Snpreme  Court  of  Idaho.  June  1.  1922.) 

1.  Statstes  9=3286— Radtals  of  Jogrsato  tt 
Senate  asd  House  held  conclusive  as  t«  ooa< 
pllanoe  with  oonstitutional  raqalresieiti  li 
passage  of  hill. 

Where  the  Journals  of  the  Senate  and  Honac 
of  Representatives  bbow  respectively  that  « 
bill  was  regularly  passed  by  the  Senate,  trans* 
mitted  to  the  House,  where  It  received  a  cob* 
stitutional  majority  in  tliat  body,  was  then- 
after  returned  to  tbe  Senate  unchanged,  wu 
there  enrolled,  signed  by  the  President  of  tkt 
Senate,  again  transmitted  to  the  House  and 
signed  by  the  Speaker,  and  thereafter  duly  ap- 
proved by  the  Aovemor,  it  is  conclusive  tbftt 
the  constitutional  requirements  with  reference 
to  the  passage  of  the  bill  were  complied  with. 

2.  Statutes  «s»6— Bill  levylsi  a  tax  for  erec- 
tion of  aorsial  aohoel  baltdlags  held  a  *bai 
tor  raising  reveme^  within  reqslrsneit  that 
sech  bills  originate  la  Hoase. 

Where  an  act  originates  in  the  Senste 
wliich,  among  other  things,  assesses  upon  aD 
taxable  property  in  the  state  for  a  given  period 
a  tax  of  one-eighth  mill  on  the  dollar,  the  pro- 
ceeds of  such  lev7  being  thereby  sppropriated 
for  tbe  purpoae  of  erecting  buildings  for  one 
of  the  state's  normal  schools,  which  tiie  biD 
proposes  to  move  to  a  new  location,  it  is  a  UIl 
for  raising  revenue,  and  must  originate  in  the 
House  of  Rcqpresentatives,  and,  If  it  does  not 
BO  originate,  the  method  of  Its  mactment  is  ia 
contravention  of  artide  3,  f  14v  of  the  Consti- 
tntion,  and  such  act  is  void. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  BiD  for 
Raising  Revenue.] 

3.  Statute*  «=>64 (8)— Invalidity  of  portiea  sf 
act  for  levying  tax  to  ereet  balMlngs  ksM  Is 
Invalidate  entire  statoto. 

Where  an  act  directs  the  state  board  of 
education  to  erect  suitable  buildings  for  one  of 
its  state'normal  schools,  in  time  for  the  com- 
mencement of  the  school  year  of  1922,  out  of 
a  tax  levy  of  one'eighth  mill,  which  tbe  bill 
assesses  upon  all  of  the  taxable  property  of 
the  state,  and  such  tax  levy  is  void  because  of 
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heing  B  revenne  measnre  not  harlng  orlflnated 
in  the  House  of  Kepresentnttrei,  the  entire 
UD  falls;  the?e  belnc  no  othwr  prorMon  for 
the  cona traction  of  tbo  neceiaary  bnildtaiga. 

MeCartbr,  J.,  dlnentiBc. 

Appeal  from  District  Court,  Caaala  Coun- 
ty ;  T.  Bailey  Lw.  Judge. 

Action  by  Cbarles  O.  Dumas  against  B.  A. 
Bryan  and  others  constituting  the  Board  of 
Education  of  the  State  of  Idaho.  Judgment 
of  dismissal,  and  plaintiff  appeals.  Reversed 
and  ronanded,  with  InstruetionB. 

WaltWB,  Hodgin  ft  Bailey  and  B.  P.  Pany, 
•U  of  Twin  FallSt  for  app^Uaat 

Boy  U  Blade,  Atty.  Geo..  Dean  Drlacoll, 
First  Aast  Atty.  Oon.,  and  Horrls  ft  Grla- 
wold,  of  Barley,  for  reqiwndents. 

LEX!,  J.  The  AlUon  State  Normal  Sdiool 
was  estabUshed  at  Albion,  Gasela  county.  In ' 
1803,  Ij.  1893,  ppk  179-183,  and  has  since  been 
maintained  and  operated  at  that  pla<!e.  By 
(^pter  110.  L.  1921,  p.  206.  the  Stzleenfh 
Session  passed  Saiate  BUI  No.  298,  which  au- 
tiiorises  and  directs  the  state  board  of  edn- 
catimi  to  remove  this  school  to  the  city  of 
Burley,  In  the  same  county.  Acting  under 
and  by  Tlrtne  of  this  act,  said  board  lias  ac- 
cepted a  site  of  approximately  40  acres  in : 
the  vicinity  of  Burley,  and  Is  about  to  move 
this  school  to  the  new  location.  Appellant 
commenced  this  action  in.  the  district  court 
of  the  Eleventh  district,  in  and  for  Cassia 
county,  to  oijoln  the  board  from  so  doing, 
upon  the  ground  that  said  Senate  Bill  No. 
298  is  unconstitutional  and  therefore  void. 
After  a  hearing,  the  district  court  dismissed 
the  biU,  from  which  Judgment  this  appeal  is 
taken. 

The  grounds  upon  which  the  constitution- 
ality of  this  removal  act  is  challenged  are: 
(1)  That  It  was  not  oiacted  as  required  by 
article  3.  f  16,  of  the  Constitution ;  (2)  that 
it  being  a  revenue  bill  and  having  orlginati'd  : 
in  the  Senate,  is  in  contravention  of  article 
3.  f  14.  of  said  Instrument ;  (3)  that  it  Is  in 
violation  of  article  10, 1  7. 

The  provisions  of  said  act  which  are  par- 
ticularly drawn  In  question  by  this  acUon 
are; 

"Sec.  1.  That  the  state  board  of  edacation 
is  hereby  authorized  and  directed  to  remove 
the  normal  school  heretofore  eBtabHshecl  at  the 
town  of  Albion  in  the  county  of  Cassia  and 
called  the  Albion  state  normal  school,  to  a 
site  to  be  selected  and  acquired  by  said  board 
at  the  ci^  of  Burley  tn  Cassia  county;  pro- 
vided, that  prior  to  Hay  1,  1921.  there  shall 
be  donated  to  the  state  of  Idaho  for  the  use 
of  said  normal  school  a  tract  of  not  less  than 
40  acres  of  land  within  or  contiguous  or  ad- 
jacent to  the  city  of  Burley.    •    •  • 

"Sec.  2.  The  state  board  of  education  la 
hereby  antborized  and  directed  to  cause  the 
Albion  normal  school  to  be  couducted  during 
the  school  year  of  1921  at  its  present  location, 
207F.— 4tt 


and,  tn  the  ennt  of  Its  removal  as  herein  pro- 
vided for,  to  thereafter  make  such  disposil  of 
the  buildings  and  grounds  at  Albion  belonging  to 
the  school  as  may  bo  deemed  by  the  board  to 
be  to  the  best  advantage  of  the  state,  and  the 
said  l>oard  may,  in  its  discretion,  remove  said 
bandings  or  any  part  or  portion  of  them,  or 
any  of  their  contents  or  egoipment,  or  any 
part  thereof,  and  nee  the  same  In  construct- 
ing, furnishing  and  equipping*  buildings  to  tie 
provided  or  erected  on  the  new  aite  of  said 
school;  Provided,  that  if  sudi  buildings,  fur- 
niture, fixtures,  grounds,  or  any  part  thereof, 
shall  be  sold,  the  proceeds  of  such  sale  are 
hereby  appropriated  to  and  for  the  use  and 
benefit  of  the  Albion  normal  school.    *    *    *  . 

"Sec.  8.  The  state  board  of  education  ia 
hereby  antborized  and  directed  to  cause  to  be 
erected  on  the  above  mentioned  ttact  of  land 
at  Burley,  when  the  same  shall  have  been  do- 
nated and  conveyed  as  herein  provided  for,  in 
time  for  the  commencement  of  the  school  year 
in  September,  1922  suitable  buildings  for  the 
purposes  of  said  school,  and  at  that  time  to  re- 
move said  school  from  its  present  location  to 
the  new  location  herein  provided  for,  and  that 
hereafter  said  school  shall  be  conducted  in  said 
new  location  under  the  name  of  the  Albion 
state  normal  school.    •    •  • 

"Sec.  5.  That  there  Is  hereby  assessed  upon 
all  taxable  property  within  the  state  of  Idaho, 
for  the  years  1921-22,  a  tax  of  one-eighth 
miU  on  the  dollar,  and  the  proceeds  thereof  are 
hereby  appri^iriated  for  the  porpose  of  erect- 
ing the  buildings  herein  provided  for.** 

tl]  Appellant's  first  contention  Is  that  said 
Senate  Bill  No.  298  was  not  passed  by  the 
Legislature  In  accordance  with  the  require- 
ments of  article  S,  |  15,  of  tlie  Gonstltutl<m, 
which  requires  that — 

"No  law  Bholl  be  pasaed  except  by  bill,  nor 
shall  any  bill  be  put  upon  Its  final  passage  un- 
til the  same,  with  the  amendments  thereto,  shall 
have  been  printed  for  the  use  of  the  members; 
nor  shall  any  bill  become  a  law  unless  the  same 
shall  have  been  read  on  three  several  d^  in 
each  House  previous  to  the  final  vote  thereon.** 

The  contention  being  tiiat  because  there 
were  lodged  with  the  Secretary  of  State  two 
engrossed  bUls,  one  of  whldi  differs  from 
the  enrolled  bill,  It  is  conclusive  that  the 
act  was  not  passed  In  accordance  with  this 
provision  of  the  Constitution.  This  conten- 
tion Is  without  merit.  The  Senate  journal 
shows  that  this  bill  was  regularly  passed  by 
the  Soiftte  and  transmitted  to  the  house. 
Senate  Journal,  leth  Session,  p.  oi2.  The 
House  jfJamal  shows  that  It  received  a  con- 
stitutional majority  In  that  body,  and  was 
thereafter  returned  to  the  Senate  unchanged. 
House  Journal,  16th  Session,  p.  573.  The 
respective  journals  then  show  that  it  was 
referred  to  the  enroUIng  committee,  report- 
ed enrolled,  signed  by  the  President  of  the 
Senate,  transmitted  to  the  House  and  signed 
by  the  Speaker,  and  thereafter  duly  ap- 
proved by  the  Governor.  This  is  conclusive 
upon  the  courts  that  the  proceedings  with 
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reference  to  the  passage  of  this  bill  were  ac- 
cording to  the  c(Histltutional  requirements. 
Burkhart  v.  Reed,  2  Idaho  (Hash.)  6(3,  22 
Pac.  1;  Cohn  v.  Klngsley,  S  Idaho,  416,  49 
Pac.  985,  38  L,  R.  A.  74;  In  re  Drainage 
District  No.  1,  26  Idaho,  311.  143  Pac.  299, 
L.  R,  A.  1916A,  1210. 

The  Talldity  of  this  Is  also  denied  on 
the  ground  that  it  is  a  bill  for  the  raising 
of  revenue,  and  it  having  originated  In  the 
Senate  contraT^es  article  S,  S  14,  of  the 
Constitution,  which  reads: 

"Origin  and  Amendment  of  BDIs. 

*'Sfla '  14  Bills  may  originate  in  either 
Houae,  but  may  be  amended  or  rejected  in  the 
other,  except  tliat  biUa  for  raising  revenue  shall 
originate  in  the  House  of  RepresentatiTes." 

Counsel  for  respondents  Insists  that  ap- 
pellant not  baring  raised  this  question  or 
presented  it  to  the  court  below  for  consid- 
eration, it  may  not  now  be  considered  upon 
this  am^eal.  It  appears  from  the  record  that 
the  question  Is  being  raised  for  the  first  time 
in  this  court.  However,  where  an  action 
seeks  to  enjoin  the  performance  of  any  act 
upon  the  ground  that  the  law  authorizing 
the  doing  of  such  act  is  unconstitutional  and 
void,  the  validity  of  the  law  in  question  is 
before  the  courta  until  finally  determined, 
for  as  said  by  Justice  Field  In  Norton  v. 
Shelby  County,  118  U.  S.  425,  6  Sup.  Ct.  1121, 
30  L.  Ed.  178: 

**An  nnconstitntional  act  is  not  a  lav;  it  con- 
fers no  irights;  it  imposes  no  datles;  it  affords 
no  protection;  it  creates  no  office;  it  is,  in  le- 
gal contemplation,  as  inoperative  as  tbongh  it 
had  never  been  passed." 

See,  also,  State  v.  Candland,  36  Utah,  406, 
104  Pac.  285,  24  L.  R.  A.  (N.  S.)  1260  and 
note,  140  Am.  St.  Rep.  834 ;  Ex  parte  Sle- 
bold,  100  U.  S.  371.  25  L.  Ed.  717;  Hunting- 
ton V.  Worthen,  120  U.  S.  97,  7  Sup.  Ct.  469, 
30  L.  Ed.  588;  Threadgill  v.  Cross,  26  Okl. 
403,  109  Pac.  658,  138  Am.  SL  Rep.  964; 
Bonnett  v.  Valller.  136  Wis.  193.  116  N.  W. 
885,  17  L.  R.  A.  (N.  S.)  486,  128  Am.  St.  Rep. 
1061;  Gunn  v.  Barry,  15  Wall.  610,  21  L. 
Ed.  212;  State  v.  Williams,  146  N.  C.  618, 
61  S.  E.  61,  17  L.  R.  A.  (N.  S.)  299,  14  Ann. 
Cas.  562;  Chicago  I.  &  L.  R.  Co.  v.  Hackett. 
228  U.  S.  559,  33  Sup.  Ct.  581,  57  L.  Ed.  966; 
State  v.  Rice.  115  Md.  317,  80  Atl.  1026,  36 
L.  R.  A.  (N.  S.)  344,  Ann.  Cas.  1913A,  1247. 

It  Is  held  by  all  of  the  authorities  that  an 
unconstitutional  law*  la  in  legal  effect  no 
more  than  a  blank  page,  and  therefore  the 
question  of  its  validity  or  of  any  rights 
sought  to  be  exercised  under  It  is  never 
waived,  but  may  always  be  raised  at  any 
stage  of  the  proceedings  wherein  the  power 
conferred  or  the  right  sought  to  be  exercised 
under  the  act  Is  drai^-n  In  question.  The  con- 
stitutionality of  Senate  Bill  No.  298  is  direct- 
ly drawn  In  question  by  this  action,  and 


therefore  any  ground  upon  which  It  Is  dalm*^ 
ed  to  be  in  contravention  of  the  fundamental 
law  of  the  state  la  before  us,  and  Is  pertinent 
to  this  inquiry. 

ArUcle  3,  S  14,  is  a  provision  common  to 
most  of  the  states,  and  In  effect  la  fbond  in 
the  federal  Ccmstitutlon.  The  purpose  of  in- 
corporating it  into  tbe  fundamental  law  is 
that  laws  for  raising  revenue  are  an  exercise 
of  one  of  the  highest  prerogatives  of  gov- 
ernment, and  confer  upon  taxing  officers  au- 
thority to  take  from  the  subject  his  proi>- 
erty  by  way  of  taxation  for  the  public  good, 
a  burden  to  which  be  assents  only  because  of 
it  being  necessary  in  order  to  maintain  the 
government,  and  the  people  have  accordingly 
reserved  the  right  to  determine  this  neces- 
sity by  that  body  of  tbe  Legislature  ^icb 
comes  most  directly  from  the  people,  the 
House  of  Representatives. 

Section  5  of  this  removal  act  levies  upon 
all  of  the  taxable  property  within  the  state 
for  the  years  of  1921-22  a  tax  of  one^ighth 
of  a  mill,  on  the  dollar,  the  proceeds  of  such 
levy  being  appropriated  for  the  pnrpoae  of 
erecting  new  buildings  made  necessary  by 
this  change  of  location.  Counsel  for  respond- 
ent urge  that  the  proTisfons  of  this  act  for 
raising  revenue  are  merdy  Incidental  to  the 
main  object  or  purpoeo  of  the  act,  such 
main  purpose  being  the  nmoval  of  the  noi^ 
mal  school  from  Albion  to  Hurley,  and  di- 
rect our  stt^tion  to  many  cases  holding  that 
where  tbe  rerentu  part  ot  an  act  is  mer^ 
an  incident  and  not  the  principal  purpoae 
for  which  it  was  enacted,  the  fact  that 
it  nxDtains  a  provision  for  rnlsiuf:  rev- 
&me  as  an  Incident  to  such  purpose  does 
not  make  It  a  revenue  law  within  the  mean- 
ing of  this  constitutional  provision. 

Thus  In  Chicago,  B.  &  Q.  B.  Co.  v.  School 
District  No.  1,  63  Colo.  159,  165  Pac.  260, 
an  act  amending  a  former  law  which  estab- 
lished a  system  of  public  schools,  and,  as  on 
incident  to  such  amendment,  provided  for 
the  raising  of  revenue  to  meet  the  require- 
ments of  the  law  as  amended,  was  properly 
held  not  to  be  an  act  for  the  raising  of  rev- 
enue, which  under  the  ConstitutlMi  must 
originate  In  the  House  of  Representatlves.- 

So  in  Evers  v.  Hudson,  36  Vont  135,  92 
Pac.  462,  It  is  held  that  an  act  authorising 
the  establishment  of  county  free  high  schools, 
and  providing  for  a  tax  to  supply  funds  for 
the  current  expenses  of  such  schools  and  for 
bond  issues  to  raise  money  for  building  or 
purchase  of  school  property,  authorizing  the 
commissioners  to  make  a  tax  levy  upon  all 
of  the  property  for  the  support  thereof,  and 
limiting  the  funds  so  raised  excliislv^y  to 
this  purpose,  does  not  fall  within  the  purview 
of  this  constitutional  provision. 

It  is  generally  held  tliat  acts  creating  in- 
corporated towns  or  other  political  subdivi- 
sions of  the  state,  with  certain  restricted 
governmental  powers.  Intruding  the  right  to 
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levy  taxes  for  the  purposes  for  which  sucb 
snbdlTlslons  are  created,  are  not  acts  for 
raiaing  rerenne  within  the  meaning  of  this 
constltntioiial  provision.  Harper  t.  Oom- 
missltaiers,  28  Oa.  066. 

BoQTier'B  Law  Dictionary,  vtA.  8,  p.  29B3. 
defines  "reraiu^  as  beAng  "tiie  income  of  the 
soremmoit,  arising  from  taxation," 

United  States  James.  18  Blatcbf.  207, 
Fed.  Cas.  No.  16,464,  defines  a  "revenue  bill" 
as  lielng  cm  fliat  draws  money  from  a  dti- 
sen,  and  gives  him  no  direct  equivalent  in 
return,  and  tiiat  in  respect  to  such  bills.  It 
was  reasonable  that  the  imoiedlate  represen- 
tatives of  the  taxpayers  should  alone  have 
the  power  to  originate  the  Bam& 

In  Perry  County  v.  Bailroad  Co.,  68  Ala. 
647,  it  is  said  that  a  bill  for  raising  revenue, 
as  termed  in  the  Gonstitntion,  is  a  Mil  pro- 
viding for  the  levy  of  taxes  as  a  meaiu  of 
collecting  revenue — Whence  a  bill  for  reducing 
taxes.  If  It  provides  for  collecting  rev^u^ 
is  still  a  bill  for  raising  revenue. 

In  Millard  v.  Roberts.  Treasurer  of  the 
United  States,  202  U.  S.  429,  26  Snp.  Ot  674, 
60  L.  Ed.  1000.  It  is  said  that  bills  for  Other 
than  tax  purposes,  but  which  may  liicldental- 
ly  create  revalue,  are  not  revenue  bills,  which 
under  U.  8.  Const  art.  1. 1  7,  must  originate 
In  the  House  of  Bejttesentatives..  This  opin- 
ion apiffoves  Story  oa  Constitutional  Law, 
wherein  be  lays  down  the  rule  that  revenue 
bills  are  those  which  levy  taxes  for  govem- 
moital  purposes  in  tiie  strict  sense  of  the 
word,  and  are  not  bills  for  other  purposn, 
which  may  Incidentally  create  revenue. 

"Eitber  one  House  or  the  other  ot  a  legis- 
lative body  is  sometimes  clothed  with  powers 
not  conferred  npon  the  other.  Under  the  Con- 
atitntion  of  the  United  States,  and  of  many 
of  the  states,  alt  bills  for  the  raising  of  reve- 
iroe  mnst  originate  fn  the  House  of  Represen* 
tntives,  or  the  lower  House  as  it  is  called. 
Bins  of  revenue  are  those  which  draw  money 
from  the  people  to  the  state,  without  giving 
direct  equivnlent  in  return  therefor.  They  do 
not  indude  bills  permitting  the  taxation  of  real 
property  mortgages  as  land  in  the  county  where 
recorded,  bills  seeking  a  local  object  for  the 
aeeomplishment'  of  which  it  is  necessary  to 
raise  money  by  tax  upon  the  locality  affected, 
bills  permitting  mtinicfpalities  to  impose  license- 
taxes  for  municipal  purposes.  •  •  •  The 
precire  meaning  of  the  clause  'to  raise  reve- 
nue' is  to  levy  a  tax  as  a  means  ot  collecting 
revenue.**  36  Cyc.  046. 

In  Hubbard  v.  Lowe  (D.  C.)  226  Fed.  135, 
the  court  had  under  consideration  the  ques- 
tion of  the  constitutionality  of  an  act  which 
was  passed  primarily  for  the  purpose  of  sup- 
pressing or  destroying  every  form  of  con- 
tract for  the  future  delivery  of  cotton,  ex- 
cept that  marked  out  by  the  statute.  It  was 
conceded  that  this  was  the  purpose  of  the 
act,  and  not  the  raising  of  revmue  But 
the  court  said  Qiat  It  was  Inunaterial  what 
was  the  Intent  behind  tb»  statute;  It  was 
enou^  that  a  tax  was  levied,  and  therefore 
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It  was  a  Mil  for  ralring  revenue  irithin  the 
meaning  of  ttie  fMeral  Constttutton,  which 
required  that  anch  bills  originate  in  the 
House. 

[2]  Section  6  of  Oils  act  is  a  measure  for 
rai^ng  revenue;  that  Is,  It  is  a  revenue  bill, 
or  money  bill,  as  those  terms  are  usually 
used.  It  provides  for  levying  a  direct  tax 
against  all  property  In  the  state,  for  govern- 
mental purposes.  It  requires  no  argument 
to  prove  that  the  state  maintains  the  Albion 
normal  school  in  Its  govemmoital  capacity. 
It  will  not  do  to  say  that  this  tax  r^^resents 
a  mere  incident  to  the  main  purpose  of  the 
bill,  for  this  would  be  a  mere  evasion.  Most 
revenue  bills  could  in  tlie  same  mann«  be 
made  incidental.  The  amount  of  the  tax 
levied  Is  immaterial,  for  the  Coustltatlon 
requires  that  all  bills  for  raising  revenue 
shall  originate  in  the  House.  This  is  as 
truly  a  tax  levied  for  governmental  purposes, 
as  it  vrotdd  be  If  levied  for  the  construction 
of  a  CBpltol  building,  an  Insane  asylum,  or  for 
the  support  of  any  department  of  the  state 
government,  and  therefore  falls  within  the 
inhibition  of  article  3,  1  14,  of  the  Gonstitn- 
tion. 

It  Is  further  contended  that  this  act  is  in 
derogation  of  article  10,  |  7,  of  the  Gonstitn- 
tion, which  reads: 

"Sec.  7.  The  Legislature  for  sanitary  rea- 
sons may  cause  the  removal  to  more  suitable 
localities  of  any  of  the  Institutions  mentioned 
in  section  one  of  this  artide." 

But  in  view  of  the  conclusion  already 
reached,  it  Is  unnecessary  to  discuss  this  fur- 
ther assignment 

[3]  Therefore  the  only  remaining  question 
necessary  to  be  con^dered  Is  whether  the  oth- 
er iwovisions  of  this  act  are  so  connected  In 
subject-matter,  dependent  upon  eacb  other, 
and  designed  to  act  for  the  same  purpose,  or 
are  otliervrise  so  depradent  in  meaning,  that 
it  cannot  be  presumed  that  the  Legislature 
would  have  passed  one  without  tiie  other, 
that  if  one  part  is  unconstitutional,  the  en- 
tire act  is  ytAA.  Cunnlne^am  v.  Tbomjiaon, 
18  Idaho,  149,  lOS^  Pac.  898;  Epperson  v. 
Howell,  28  Idaho,  S38,  164  Pac.  621. 

By  section  5  of  said  act,  the  state  board  of 
education  is  authorized  and  directed  to  cause 
to  be  oected  in  time  for  the  commencement 
of  the  school  year  In  Sept^ber,  1922,  suit- 
able buildings  for  the  purposes  of  said  school, 
and  at  tliat  time  to  remove  aald  school  from 
Its  present  location.  It  is  therefore  clear  that 
unless  the  board  Is  furnished  with  funds  to 
erect  these  buildings,  the  school  cannot  be 
moved,  for  while  the  preceding  section  au- 
thorizes the  board  to  dispose  of  the  build- 
ings and  grounds  at  Albion  to  the  best  ad- 
vantage of  the  state,  or  remove  said  build- 
ings or  any  portion  of  th^,  or  any  of  th^r 
contents  or  equipmait.  this  can  only  be  done, 
by  the  terms  of  the  act,  after  the  removal  of 
the  schooL  Hence  the  revenue  section  being 
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Tcdd,  the  entire  UTl  fttUs.  tb«e  b^ng  no  oth- 
er prorLriott  for  the  constnictimi  of  the  nec- 
essary bnirdlngB. 

The  Judgment.  the  lower  court  dismiss- 
ing the  blU  la  rerersed,  with  Instructions  to 
reinstate  ttie  cause  of  action  and  lasne  a  per- 
manent injunction  against  respondents  as 
.  prayed  for  In  the  bill,  and  It  Is  so  ordered. 
No  costs  awarded. 

RICE,  a      and  BUDGB  and  DDMN,  JJ., 
concur. 
McCarthy,  J.,  dissents. 


(3&  Idaho,  532) 

ABRAMS  V.  JONES,  Csnmlssioner  of  Depart- 
ment of  Law  EnforoemMit.   (No.  3667.) 

(Supreme  Court  of  Idaho.  June  1,  1022.) 

1.  Physicians  and  surgeons  ^=3li(i) — Dental 
Act  held  not  to  authorize  the  state  depart- 
ment of  law  enforcement  to  revoke  dental  li- 
censes Issued  prior  to  Its  passage. 

Tbe  Dental  Act  of  this  etate  (C.  S.  c.  91) 
coDtains  uo  provision  which,  either  expressly 
or  by  necessary  implicatiOD,  authorizes  the 
state  department  of  law  enforcement  to  reroko 
dental  licenses  Issued  prior  to  the  passage  and 
epproTSl  of  the  act. 

2.  Physicians  and  surgeons  ^=92— Statute  reg- 
ulating practice  of  dentistry  held  filghly  penal 
so  that  It  must  be  strictly  construed. 

While  legislation  of  the  character  embrac- 
ed within  the  general  scope  of  tbe  Dental  Act 
of  this  state  may  be  sustained  upon  the  ground 
that  the  Legislature  has  authority  under  the 
police  power  to  provide  all  reasonable  regula- 
tiuDS  that  may  be  necessary  affecting  the  public 
health,  safety,  or  morals,  such  an  act  fs  in  Its 
nature  highly  penal  and  must  he  strictly  con- 
strued. 

3.  PhyslolaHS  and  snmeons  «s>tl(l)— Dental 
license  Issued  prior  to  passags  of  law  held  not 
snbjeet  to  revooatloa  departmeat  ef  law 
enforoement 

Held,  that  respondent's  license  is  not  sub- 
ject to  revocation  by  the  department  of  law 
enforcement,  upon  the  grounds  and  in  the  man- 
ner provided  in  tbe  present  Dental  Law,  the 
license  having  been  issued  prior  to  the  passage 
and  approval  of  said  law. 

4.  Pleading  ^=»8( I)— Accusation  or  complaint 
mnst  contain  positive  statements  of  the  es- 
sential facts  In  Issue,  and  not  conclusions. 

In  any  judicial  or  quasi  judicial  proceeding 
a  ple&diug  in  tbe  nnture  of  an  accusation  or 
complaint  must  contain  positive  statements  of 
the  essential  facts  in  issue,  and  is  to  be  deemed 
insufficient  where  it  merely  states  conclusions. 

a.  Physicians  and  snrgaons  «=>l  I  (3)— Charges 
brought  against  dentist  held  Indefinite  aed 
■noertain,  requiring  hUl  of  partieulars. 
Held,  that  the  charges  brought  against  ce- 

epoodent  as  a  practicing  dentist  by  the  depart- 


ment of  law  enforcement  were  Indefinite  and 
uncertain,  and  that  he  was  entitled  to  a  bin  ef 
particnlars  or  to  have  such  charges  set  out 
specifically,  In  order  that  he  might  hare  an 
opportnni^  to  prepare  his  defense. 

6.  Constitutional  law  «=3277(l)— Licenses  «s» 
38— License  to  praethM  profession  bacoaoa 
right  which  eaniot  be  denied  or  alHldts<  n- 
oept  after  due  notice  and  hearing. 

Where  the  state  confers  a  license  upon  an 
individual  to  practice  a  profession,  trade,  or 
occupation,  such  license  becomes  a  valuable 
personal  right,  which  cannot  be  denied  or 
abridged  In  any  manner  except  after  due  notice 
and  a  fair  and  impartial  hearing  before  an  un- 
biased tribunal. 

7.  Pbyslcans  and  snrgeens  ^9||(3)  —  Den- 
tist's rights  may  not  be  regelated  by  tribunal 
acting  In  capacity  of  aoouaer,  prosecutor,  and 
jDdge. 

Respondent  being  entitled  to  a  hearing  be- 
fore an  Impartial  tribunal  upon  tbe  charges 
which  bad  been  preferred  against  him,  held, 
that  this  right  was  denied  when  he  was  required 
to  submit  himself  for  trial  before  a  body  which 
was  acting  In  the  capacity  of  aeeaser,  pxeaeoi' 
tor,  and  Judge. 

Appeal  from  District  Gourt,  Ada,  Gouatar; 
Chas.  F.  Reddodi,  Jndg& 

Action  by  A.  M.  Abrama  against  Robert  O. 
Jones,  as  CommlsBloner  of  the  Department 
of  Law  Bnforcemrat,  to  oijoln  the  reroca- 
tioQ  of  a  license  to  practice  dentistry  antf 
dpntal  surgery.  Judgment  for  the  plain- 
tiff, and  the  defendant  appeals.  Affirmed. 

Roy  L.  Black,  Atty.  Gen.,  and  Dean  Drls- 
coll,  First  Asst.  Atty.  Gen.,  for  appellant. 

Chas.  M.  Kahn  and  Karl  Paine,  both  of 
Boise,  for  respondent. 

BUDGE,  J.  This  action  was  brought  by 
respondent  to  enjoin  the  commissioner  of 
law  enforcement  from  revoking  a  license 
theretofore  issued  to  respondent  to  practice 
dentistry  and  dental  surgery  in  this  state. 

From  the  record  It  appears  that  on  Jan- 
uary 3,  1920,  the  commissioner  of  law  en- 
forcement, hereinafter  referred  to  as  the 
commissioner,  addressed  and  caused  to  be 
delivered  to  re^ndent  the  following  com- 
munication: 

"January  3,  1920. 

"Dr.  A.  M.  Abrams,  Boise,  Idaho— Dear  Sir: 
Since  March  31,  1919,  under  the  provisions  of 
chapter  17,  sections  333  and  834.  Compiled 
Statutes  of  the  State  of  Idaho,  the  depart- 
ment of  law  enforcement  of  the  state  of  Idaho 
has  been  in  (Hiarge  of  all  matters  relative  to 
dental  ticeusure,  which  were  formerly  admin- 
istered by  the  state  board  of  dental  examiners 
of  the  state  of  Idaho. 

"As  commissioner  of  this  department,  regu- 
larly appointed  by  Governor  D.  W.  Davie,  under 
commission  dated  April  1,  1919,  and  upon  the 
action  and  written  report  of  the  dental  fzam- 
inlng  committee,  being  ,  five  persons  designated 
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me  for  the  dentists  on  July  8^  Or  10, 1919i  I 
am  faerebr  notifjlnc^  yon  to  appear  and  show 
cause  whf  yonr  license  to  practice  dentistry 
and  dental  surgery  in  all  their  branches  In  the 
state  of  Idaho  should  not  be  revoked  for  the 
following  specific  charges:  That  yon  are 

"1.  A  person  vho  published  and  orculated 
by  means  of  newspapers  advertising  matter 
with  the  view  to  deceiving  the  public. 

"2.  A  person  who  published  and  drcnlated, 
by  means  of  newspaperSt  advertising  matter 
^th  the  view  of  defrandiog  the  pnbUc. 

"3.  A  person  Who  advertised  as  nring  an 
uiKstbetic  which  700  falsely  advertised. 

"4.  A  person  who  advertised  as  using  an 
anieethetic  which  70a  falsely  misnamed. 

"6.  A  person  who  advertised  as  using  an 
antesthetic  which  you  did  not  in  reality  use. 

"Yeu  are  further  notified  that  the  bearing 
hereof  will  be  held  in  the  office  of  the  depart- 
ment of  law  enforcement,  capitol  bnilding, 
Boise,  Idaho,  on  January  17, 1920,  at  11  a.  m., 
when  and  iHiere  70Q  ma7  appear,  either  in  per- 
son or  ti7  counsd,  or  both,  and  Introdnce  an7 
relevant  statements,  te8timon7,  or  other  mat- 
ters, and  be  fall7  heard  on  the  subject  matter 
tiiereof. 

"By  order  of  the  department  of  law  enforce- 
ment of  the  state  of  Idaho,  this  3d  da7  of  Jan- 
nary,  1920. 

"Bespectfully  yours. 

**[  Signed]  Bobert  O.  Jones. 
"Commissioner  of  Lew  Enforcement." 

Botb  prior  to  and  at  the  hearing  respond- 
'Cnt,  tbrougb  his  counsel,  made  demand  up- 
on the  commissioner  that  he  be  furnished 
more  specific  charges  and  a  bill  of  particii- 
lars  showing  the  written  report  of  the  den- 
tal examining  committee,  the  names  of  the 
newspapers  in  which  the  advertisements 
were  claimed  to  bare  been  published,  the 
-dates  and  snbject-niatter  of  such  advertise- 
ments, and  the  name  of  the  aneestbetic  refer- 
red to,  which  demands  the  commissioner 
refused  and  neglected  to  comply  with,  until 
daring  the  eoarse  of  the  hearing  a  bill  of 
pertlcnlars  was  famished  and  a  continuance 
d«iied  to  rei^ondent,  who  was  required  to 
submit  himself  to  the  hearing  upon  the  gen- 
eral charges' quoted  aboro. 

Ibe  hearing  was  held  before  the  dental 
examining  committee  on  January  20,  1920, 
after  which  the  committee  addressed  the 
ffdlowlng  eommunlcatlon  to  the  commis- 
sioner: 

"Janoar?  21, 1020. 

"Honorable  Robt.  O.  Jones.  Gommisrioner 
Law  Bnforcement.  Boise,  Idaho— Dear  sir: 
We.  the  undersigned,  members  of  the  Idaho 
state  dental  committee,  appointed  pnrsaant  to 
the  provisions  of  section  17,  chapter  60,  1910 
Session  Laws  of  Idaho,  being  all  the  members 
of  said  committee,  do  hereby  certify  that  the 
committee  met  in  regular  session  on  tfie  17th, 
19th.  20th  and  21st  days  of  January,  1920,  at 
.  the  office  of  the  department  of  law  enforcement 
in  the  state  capitol  at  Boise,  Idaho,  and  that 
daring  said  session,  to  wit,  on  the  HOth  day 
of  January,  1920,  a  hearing,  at  which  all  the 
members  wwe  present.,  was  accorded  to  Dr.  A. 
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IL  Abrama  on  tha  naestioo  of  whether  or  not 
his  license  to  practice  dent!8tr7  and  dental 
surgery  in  the  state  of  Idaho  should  be  re- 
voked, for  the  foQowing  specific  grounds:  [Re- 
citing the  charges  contained  in  the  commiBsion- 
er's'  letter  of  January  Sd] — and,  having  beard 
the  evidence  in  the  said  matter,  the  committee 
finds  that  a  complaint  in  writing,  under  date 
of  December  27,  1919,  filed  by  duly  licensed 
dentists  practicing  in  the  state  of  Idaho,  was 
heretofore  filed  with  the  commissioner  of  law 
enforcement  of  said  state,  asking  that  the  said 
Dr.  Abrama  should  appear  and  show  cause  why 
his  license  to  practice  dentistry  and  dental  sur*. 
gery  in  the  state  of  Idaho  should  not  be  re- 
voked on  the  grounds  hereinbefore  set  forth; 
that  he  bad  reasonable  notice  of  said  hearing 
and  opportunity  to  appear  and  be  heard,  and 
did  appear,  in  person  and  by  counsel,  but  de- 
clined to  be  heard  except  by  his  counsel  in  ar- 
gument; that  he  is  the  holder  of  a  license  to 
praetiee  dentistry  in  the  state  of  Idaho;  that 
it  appears  by  the  evidence  that  the  grounds  of 
revocation  are  true;  that  the  said  license 
should  be  revoked  on  the  grounds  and  for  the 
reasons  hereinbefore  set  forth,  and  yonr  com- 
mittee 80  recommends. 

nSigned]    H.  B.  Colver. 

"R.  J.  Cruse. 

"Ira  D.  Boyd. 

"R.  a  D.  Higgins. 

"B.  V.  Jefferson." 

On  February  12,  1920,  and  before  any  fur- 
ther action  had  been  taken  looking  to  the 
revocation  of  respondent's  license,  be  filed 
his  complaint  praying  that  the  commission- 
er be  enjoined  from  revoking  or  attempting 
to  revoke  said  license,  which,  It  appears, 
was  issued  on  Jane  16,  1904.  A  demurrer 
to  the  compladnt  was  filed  and  overmled, 
wbereupmi  the  commissioner  filed  his  an- 
swer, to  whliih  a  g«ieral  demurrer  was  filed 
and  BUBtalned.  AroeUant  refused  to  plead 
farther,  and  Jodgmoit  was  thereafter  en- 
tered in  fiiTor  of  respmident  granting  the 
injunction  prayed  for.  Tbis  appeal  is  from 
the  jn^mait. 

Appelant  makes  two  assignments  of  er- 
ror: First,  that  the  court  erred  in  overrul- 
ing appellants  d^urrer  to  the.  complaint; 
and,  second,  tbat  tiie  court  erred  In  sustain- 
ing req;ioiidait8  dunarrer  to  the  answer. 

Respondent  attacks  the  constltntitmality 
of  chapter  8.  Idaho  Sess.  Laws  1919,  pp.  4a- 
68;  common^  known  as  Senate  BUI  No.  19, 
providing  for  a  commission  form  of  govern- 
ment In  Idaho  <a  S..  c.  17,  »  2S0  to  353X 
creating  the  department  of  law  enforcement 
with  a  commissioner  of  law  oaforcement  at 
the  head  thereof,  and  defining  its  powers 
and  duties.  A  debuminatton  of  this  ques- 
tion, however.  Is  not  necessary  to  a  prop* 
er  disposltloa  of  this  case,  and  the  rule  Is 
well  settled  that  the  constitutionality  of  a 
statute  will  not  be  determined  in  any  case^ 
unless  such  determination  Is  absolutely  nec- 
essary in  order  to  determine  the  merits  of 
the  case  Inr  whidi  the  constitationallty  of 
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snch  statute  bas  been  drawn  In  question. 
Kimbley  t.  Adair,  32  Idaho,  790, 18»  Pac.  53. 

Nor  will  we  consider  reBpondent's  conten- 
tion that  the  act  relating  the  practice  of 
dentistry  (chapter  60,  Idaho  Sess.  Laws  1919, 
pp.  182-191 ;  G.  S.  C.  91.  {|  2116  to  2136)  Is 
■o  vague,  indefinite,  and  uncertain  In  no- 
merons  respects  as  to  he  wholly  to^.  There 
are  but  three  questions  necessarily  present- 
ed In  this  case,  Tiz.  whether  the  present 
Dmtal  Law  is  applicable  to  powms  Ucois- 
ed  prior  to  its  enactment,  whedier  the  diai^ 
es  brought  agalnflt  respondoit  were  snffl' 
ciently  definite  and  certain,  and  whethw 
he  was  accorded  a  hearing  before  an  bnpar' 
tlal  tribunal. 

C.  S.  S  2118  proTldes  that: 

"The  department  of  law  enforcement  •  •  • 
■hall  ban  the  following  powers:  *  *  *  6. 
To  conduct  hearings  on  proceedings  to  reroke 
licenses  of  Arsons  practidng  dentistry  and  to 
revoke  such  licenses.    •    •    * " 

And  O.  S.  I  2130  provides: 

"Every  UceQSe  or  certificate  of  registration 
issued  under  the  provisions  of'  this  diapter 
shall  be  subject  to  revocation  of  the  depart- 
sieot  upon  any  of  the  foIloMng  grounds. 
•  •   *  •> 

[1]  The  Dental  Law  provides  for  the  ex- 
amination, registration,  and  licensing  of  per- 
sons who  deaire  "to  begin  the  practice  of 
dentistry  In  the  state  of  Idaho"  (C.  S,  | 
2120),  and  for  the  revocation  of  license^  or 
certificates  of  registration  Issued  under  its 
provisions.  It  contains  no  provision  which, 
either  expressly  or  by  necessary  implication, 
authorizes  the  department  of  law  enforce- 
ment  to  revoke  licenses  issued  prior  to  the 
passage  and  approval  ot  the  act.  If  It  was 
the  Intention  of  the  Legislature  to  give  the 
department  the  power  to  discipline  the  hold- 
ers of  licenses  Issued  prior  to  March  14, 
1919,  and  to  revoke  soch  certificates,  it  has 
certainly  foiled  to  express  such  intention 
by  this  act 

[2]  The  right  to  practice  dentistry,  like 
the  right  to  practice  any  other  profession.  Is 
a  valuable  personal  rigbt.  In  which,  nnder 
the  Constitution  and  laws  of  the  state,  one 
Is  entitled  to  be  protected  and  secured. 
State  V.  Cooper,  11  Idaho,  210,  at  page  227, 
81  Pac.  874;  People  v.  Love,  298  lU.  304, 
131  N.  m  800,  16  A.  L.  R  703.  While  legis- 
lation of  the  character  embraced  within  the 
general  scope  of  the  act  in  question  Is  sns- 
talned  uptm  the  ground  that  the  L^lslatore 
has  authority  under  the  police  power  to 
provide  all  reasonable  regulations  that  may 
he  necessary  affecting  the  puhUc  health, 
safety,  or  morals  <Hewitt  v.  Board  <MC  Med- 
ical Examiners,  148  Cal.  000,  S4  Pac.  39,  3 
L.  K.  A.  [N.  8.]  806,  118  Am.  Bt  Rep.  81B,  7 
Ann.  Cbs.  7B0).  such  an  act  is  In  Its  nature 
highly  penal,  should  be  strictly  constraed, 
and  should  not  be  held  to  include  persons 


not  clearly  and  plainly  within  the  scope  of 
Its  provisions. 

[S]  It  is  evident,  therefore,  that  respond- 
ent's license  is  not  subject  to  revocation  by 
the .  d^rtment  of  law  enforcement,  upon 
the  grounds  and  In  the  manner  provided  In 
the  present  Dental  Law,  the  license  having 
been  issued  prior  to  the  passage  and  ap- 
proval of  said  law. 

[4,  S]  We  wUl,  novertheless,  proceed  to 
discnn  the  second  question  presented.  It 
will  be  observed  Uiat  the  charges  pursuant 
to  which  the  hearing  was  had  were  coudied 
In  the  most  general  terms;  and  are  In  fact 
but  conclusions  of  law.  There  are  no  aver- 
ments of  fiicts  from  which  the  condnstons 
of  law  are  drawn.  It  Is  elementary  that  in 
any  judicial  or  quasi  Judicial  proceeding  a 
pleading  In  the  nature  of  an  accusation  or 
complaint  must  contain  positive  statements 
of  the  essential  facts,  and  that  it  is  Insnffi- 
clmt  where  It  merely  states  conclusions. 
The  diarges  brou^t  against  respondent 
were  altogether  Indefinite  and  uncertain, 
and  he  was  entitle  to  a  bill  of  particulars 
or  to  have  flie  diarges  set  ont  specifically, 
in  order  that  he  might  have  time  and  oi^or- 
tunity  to  prepare  his  defeiue. 

As  was  said  in  Board  of  Medical  Examin- 
ers V.  Elsen.  61  Or.  492. 128  Pac.  82: 

"  *  *  *  It  is  necessary  in  a  complaint  to 
charge  the  acts  of  unprofessional  or  dishonora- 
hie  conduct  and  facts  complained  of  against 
the  accused  licentiate.  It  is  not  snffldent  to 
state  merely  legal  conclusions.** 

In  Klafter  v.  Board  of  Examiners  of  Ar- 
chitects. 269  ni.  10,  102  N.  B.  193.  46  L.  R. 
A.  (N.  S.)  032,  Ann.  Oas.  1914B.  1221,  the 
court  said: 

"If  the  charge  against  the  holder  of  a  li- 
cense, on  a  hearing  such  as  this  (to  revoke  a 
license],  is  not  sufficiently  specific  to  permit 
him  to  prepare  properly  his  defense,  it  Is  the 
duty  of  the  board  of  examiners,  on  request  of 
the  holder  of  the  license  or  bis  counsel,  to  re- 
quire the  charge  to  be  made  more  spedfia  It 
the  discretionary  power  of  the  board  la  exer- 
cised with  manifest  injnstice,  the  courts  will 
Interfere  when  it  is  clearly  shown  that  the  dis- 
cretion has  been  abused.** 

And  in  Re  Baum.  82  Idaho.  676.  186  Paa 

027,  this  court  held: 

"An  attorney  against  whom  disbarment  pro. 
ccedings  are  inatitated  is  entitled  to  have  the 
charf^ea  fully  stated,  and  is  not  required  to 
defend  against  or  explain  any  matter  not  spe* 
dfied  in  the  diarges." 

See,  also,  Green  v.  Blandiard,  138  Ark. 
187,  2U  S.  W.  375,  S  A.  L.  B.  84. 

Finally,  It  appears  that  the  bearing 
volved  in  this  case  was  ordered  upon  tSxe 
written  report  and  recommendatton  of  the 
dental  examining  ■  committee,  that  It  was 
held  before  the  committee,  and  that  they 
recommended  to  the  commissioner  the  rev- 
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ocation  of  reqHmdenfs  llcenae. 
also  Beem  from  the  comnmnicatlon  address- 
ed to  re^ndent  that  the  charges  contahied 
Id  the  conimlssioner*8  lettear  were  formulat< 
ed  by  the  dental  examining  conuaittee,  while 
C.  S.  I  2130,  provides.  Inter  alia,  that: 

"In  prescribing  procedore  for  the  determina- 
tion of  the  truth  or  falsity  of  any  charge 
against  a  licensee,  having  for  its  porpose  the 
revocatioD  of  his  license  or  certificate  of  reg- 
istration, «  •  *  the  department,  upon  writ- 
ten complaint  by  any  licensed  dentist,  shall  nse 
reasonable  means  to  establish  the  troth  or  fal- 
sity of  such  charge  and  for  that  purpose  may 
make  such  expenditures  as  are  necessary." 


C.  S.  i  2118,  clothes  the  department  of  law 
enforcement  with  power  to  conduct  hearings 
on  proceedings  to  revoke  licenses  of  persons 
practicing  dentistry,  but  due  process  of  law 
and  every  consideration  of  justice  demand 
that  such  hearing  should  be  a  fair  and  Im- 
partial hearing  before  a  body  which  has  not 
already  decided  the  controversy.  Here  wo 
have  the  anomalous  situation  of  a  commit- 
tee of  ethical  dentists,  who  are  empowered 
to  Investigate  the  affairs  of  other  members 
of  their  profession,  upon  written  complaint 
of  any  licensed  dentist,  to  make  such  ex- 
penditures of  public  moneys  as  may  be  nec- 
essary to  that  end,  to  prefer  charges  against 
dentists  whom  they  regard  as  guilty  of  vio- 
lations of  the  dental  law,  and  then  under 
the  semblance  of  a  hearing  to  sit  In  judg- 
ment upon  and  to  condemn  the  accused. 
This  dual  role  of  the  dental  examining  com- 
mittee as  both  prosecutor  and  judge  Is  re- 
pugnant to  the  spirit  of  American  law,  a 
fondamental  principle  of  which  Is  that  no 
man  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and  as 
was  said  in  Re  Cameron,  126  Teon.  614,  at 
page  6S9,  151  S.  W.  G4,  at  page  76: 

"Beyond  qaestion  it  is  not  according  to  due 
course  of  law  to  compel  a  man  over  his  pro- 
test to  try  his  case  before  a  jadge  who  has 
already  decided  It.  and  has  announced  that  de- 
cision in  advance  of  the  hearing.  It  is  equally 
tme  that  such  compulsioit  is  a  denial  of  jus- 
te." 

[I]  Due  process  of  law  is  not  necessarily 
satisfied  by  any  process  which  the  Legisla- 
ture may  by  law  provide,  but  by  such  pro- 
cess only  as  safeguards  and  protects  the 
fundamental,  constitutional  rights  of  the  cit- 
izen. Where  the  state  confers  a  license  up- 
<m  an  individual  to  practice  a  profession, 
trade,  or  occupation,  such  license  becomes 
a  valuable  personal  right  which  cannot  be 
denied  or  abridged  In  any  manner  except 
after  due  notice  and  a  fair  and  Impartial 
bearing  before  an  unbiased  tribunal. 

[7]  We  are  bound  to  assume  that  in  pre- 
ferring the  charges  against  respondent  the 
d«ital  exauAnlng  committee  had  reasonable 
ground  to  believe  that  the  charges  were  tme, 
or.  In  other  words,  that  they  bad  received 
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It  would  evidence  wbldi  appeared  to  Justify  the  rer- 
ocation  of  respondfflit'B  license  under  the 
dental  law.  It  would  tben  be  manifestly 
unfair  to  require  respondent  to  submit  him- 
stif  to  a  bearing  before  the  committee, 
which  had  at  least  tentatively  prejudged 
the  matter  as  evidenced  by  the  charges 
which  it  had  brought  against  re^ndent 
The  committee  was  clearly  disqualified,  both 
in  law  and  In  fact,  to  give  respondent  a  fair 
and  impartial  hearing,  and  this  Is  the  only 
hearing  known  to  the  law.  It  is  of  the 
highest  importance  that  the  actions,  not  only 
of  the  courts,  but  also  of  all  other  govern- 
mental ag^cies,  should  be  free  from  re- 
proach  or  the  susplcloa  of  unfairness.  We 
attribute  only  the  highest  motives  to  the 
commissioner  and  the  members  of  the  com- 
mittee. Nevertheless  the  fact  remains  that 
respondent  was  entitled  to  a  hearing  before 
an  impartial  body,  and  this  right  was  de- 
nied when  he  was  required  to  submit  him- 
self before  a  body  which  was  at  once  bis 
accuser,  prosecutor,  and  judge. 

In  Broom's  Legal  Maxims  (8th  Ed.)  pp. 
94-99,  It  Is  said: 

"It  Is  a  fundamental  role  In  the  administra- 
tion of  justice  that  a  person  cannot  be  judge 
in  a  case  where  he  is  interested.  •  *  •  And 
therefore  in  the  reign  of  James  I  it  was  solemn- 
ly adjudged  that  the  king  cannot  take  any 
cause,  whether  civil  or  criminal,  out  of  any  of 
bin  courts  and  give  jndgment  on  it  himself. 
*  *  *  And  it  1b  a  maxim  of  law  that  no  man 
can  be  at  once  Judge  and  suitor.** 


See,  also.  State  Board  of  Health  v.  Boy, 
22  B.  I.  538,  48  AtL  802;  State  T.  Clancy,  30 
Mont  629,  77  Pac.  312;  Llndsay-Strathmore 
Irrigation  District  v.  Superior  Court,  1^ 
CaL  815,  187  Pac.  1066;  Coke  on  Uttleton, 
I  212.  . 

In  the  ease  of  Meyer  t.  City  of  San  Diego, 
m  CaL  102,  53  Pac  434.  41  L.  R.  A.  762. 
66  Am.  St.  Bep.  22,  the  following  language 
was  used  by  the  court: 

"It  is  a  principle  which  finds  expression  In  the 
Constitutions  of  many  of  our  states,  which  de- 
clare the  right  of  a  citizen  to  be  tried  by  judges 
as  free  and  impartial  as  the  lot  of  humanity 
will  permit  It  Is  a  principle  whose  strict  ob- 
servance is  dictated  both  by  natural  Justice  and 
an  enlightened  public  policy,  for  It  is  not  enough 
that  a  judicial  decision  be  sound.  It  is  of  next 
importance  that  the  tribunal  rendering  It  be 
free  from  the  charge  of  interest  or  the  taiut  of 
partiality,  else  public  confidence  will  be  de- 
stroyed and  Judicial  osefolness  grarely  Im- 
paired." 

While  in  Stahl  v.  Board  of  Supervisors, 
187  Iowa,  1342,  175  N.  W.  778,  11  A.  L.  R. 
185,  it  la  held  that  with  possibly  few  excep- 
tions, the  same  disquallflcatlons  that  apply 
to  Judges  should  apply  to  administrative 
boards  In  the  absence  of  express  statutory 
provisions. 

Beq^ndent  contends  that  the  procedure 
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oatlined  In  the  Dental  Law  Ao&t  not  satisfy 
tlie  reqnirements  of  due  process  of  law,  but 
we  do  not  think  it  necessary  to  pass  upon 
this  contention.  That  he  was  not  accorded 
due  process  of  law  hi  this  case  Is  evident, 
and  we  do  not  decide  whether  a  procedure 
mleAt  be  had  under  the  law  vhldi  would 
safeguard  and  protect  the  rights  of  the  ac- 
cused. 

From  what  has  been  said  It  follows  that 
the  judgment  should  be  affirmed;  and  it  Is 
BO  ordered. 

RICK,  O.      and  DUNN,  concnr. 

LEE,  J.,  concurs  In  the  conclusion  reached. 

HcOARTHT,  J.,  deeming  himself  disquali- 
fied, did  not  Bit  at  the  hearing  nor  taka  port 
In  the  opinion, 


(3&  Idalio,  648} 

BEALE  V.  JONES,  Commlssloatr  ef  Depart* 
■ant  ef  Law  Enforceneat,  et  aL 

(No.  3668.) 

(Supreme  Court  of  Idaho.  June  1,  1922.) 

Appeal  from  District  Court,  Ada  County; 
<3ias.  F.  Beddoch,  Judge. 

Separate  snlts  by  R.  L.  ^ala.  by  G.  Clere- 
land  Martin,  by  H.  J.  De  Oroot,  by  Thomas  J. 
Forde,  by  Claude  E.  Oadsby,  by  R.  Jay  Greer, 
by  Le  Roy  McRae,  by  B.  T.  Mohney,  by  Painleas 
Parker,  by  J.  B.  Van  Auken,  by  G.  F.  Wolfe, 
and  by  M.  B.  Boby  against  Bobert  O.  Jones,  as 
Commissioner  of  the  Department  of  Law  En- 
forcement, and  othcra.  JudgmentB.  for  plain- 
tiffs, and  the  defendants  appeal  in  each  case. 
Affirmed. 

Boy  L.  Black,  Atty.  Gen.,  and  Dean  Driscoll, 
First  Asst.  Atty.  Gen.,  for  appellant. 

J.  A.  Prentice,  and  U.  C.  Cavanah,  of  Boise, 
for  reapondents  Oreer  and  Parker. 

James  B.  Botbwell  and  W.  Orr  Chapman, 
both  of  Twin  Falls,  and  J.  A.  Prentice,  for  re- 
spondent Roby. 

J.  T.  Pence,  trf  Boise,  and  J,  A.  Prentice,  for 
other  respondents. 

BUDGE,  J.  The  questions  involved  In  this 
case  are  substantially  the  same  as  tfaose  deter> 
mined  in  the  case  of  Abrams  J<Hies,  34  Idaho, 
— ;  207  Pae.  724,  and  upon  the  authority  of 
that  case  the  Judgment  hi  this  case  is  affirmed. 

RICE,  C.  J.,  and  DUNN,  J.,  concur. 
liEE,  J.,  concurs  in  the  conclusion  reached. 
McCarthy,  J.,  deeming  himself  disqualified, 
.did  not  sit  at  the  hearing  nor  take  part  in  the 
opinion. 


(80  Okl.  m 

BRONAUGH  et  al.  v.  EXCHANGE  NAT. 
BANK  OF  ARDMORE.    (No.  13293.) 

(Supreme  Oonrt  of  Oklahoma.  June  13.  1922.) 

(SgOabiu  bg  tk«  CMHfJ 

1.  Appeal  aad  error  «s»786— Appeal  wMoli  ai- 
pears  to  have  bees  take*  for  May  aereiy, 
dismissed  as  frivolous. 

Where  It  dearly  appears  from  the  reend 
that  the  appeal  Is  MtoIoqs,  and  for  delay  mere- 
ly, the  appeal  will  be  dimdssed. 

fAdditUmai  SvVabut  »v  BdUoHal  Strng.! 

2.  Appeal  and  error  ^786  —  Appeal  fre» 
Judgment  for  plaintiff  by  defendants,  who  bai 
offered  no  evidence  in  their  behalf,  dlsniwaS 
as  frivolous. 

In  an  action  on  a  note  against  the  maker 
and  indorser,  in  which  the  Indorser  entered  liii 
appearance,  but  did  not  answer  or  otherwiu 
plead,  and  maker  filed  an  unverified  general  de- 
nial, and  in  which  there  was  no  evidence  of- 
fered on  behalf  of  sncb  defendants,  their  ap- 
peal from  judgment  for  plaintiff  win  be  dis- 
missed as  frivolous;  It  being  apparent  that  tbt 
appeal  was  taken  merely  for  the  purpose  of  de- 
lay. 

'  Appeal  from  District  Court,  Choctaw  Coun- 
ty; G.  M.  Barrett,  Judge. 

Action  by  the  Exchange  National  Bank  of 
Ardmore,  OkL,  against  V.  Bronaugh  and  an- 
other, judgment  for  plaintiff  and  defend- 
ants appeal.    Appeal  dismissed. 

Evans  &  Sherman,  of  Hugo,  for  plalnttflsfai 

error. 

R.  H.  Stanley,  of  Hugo,  for  defendant  Id 

error. 

NICHOLSON.  J.  This  case  la  before  us  on 
motion  to  dismiss  the  ai^>eal ;  one  ground  of 
such  motlwi  being  that  the  appeal  Is  frivo* 
lous  and  for  delay  merely. 

It  appears  that  the  action  was  upoo  i 
promissory  note  executed  by  the  defendant  T. 
Bronaugh.  Indorsed  by  W.  W.  Jeter,  and 
payable  to  the  order  of  the  defendant  lo  er- 
ror. Jeter  entered  hts  appearance  in  the 
trial  court,  and  waived  the  Issuance  and  serr^ 
ice  of  summons,  but  did  not  answer  or  other- 
wise ptead.  Bronaugh  died  an  unverified 
general  dental.  No  evidence  was  offered  on 
behalf  of  the  defendants  below.  It  Is  aiqiar* 
ent  from  the  record  that  the  appeal  Is  frivo- 
lous, and  Is  for  delay  merely. 

Therefore  the  appeal  ia  dismissed. 

JOHNSON,  UcNBILL,  BI/TINQ,  EEMNAp 

MEB,  and  MILLER,  JJ.,  concur. 
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SMITH  V.  KENNEDY.  (No.  9603.) 

<8iiprem«  Court  of  Oklahoma.  Nor.  22.  1921. 
'Befaearing  Denied  Jan.  1(K  1922.   Second  Pe- 
titim  for  Rehearing  Denied  March  7,  1^22.) 

fSyUabut  bp  the  Court.) 

1.  Appeal  and  error  (&=9l099(3)  —  Rare  that 
former  opinion  Is  law  of  the  ease  held  laap< 
pilcable.  wher«  ruling  was  on  demurrer  to 
petltloa  at  aot  stating  a  oauao  of  action. 

The  general  rule  is  that  all  questions  open 
to  diapnte,  either  expressly  or  by  necesaarr 
implication,  decided  on  appeal  in  this  court,  will 
not  be  open  (or  review  on  second  appeal,  but 
raeb  dedaion  becomes  the  settled  law  of  the 
case  as  to  an  of  snch  questiona  and  are  not 
•object  to  To-ezaminatlon;  held,  aald  rule  Is 
not  applicable  to  the  facts  and  pleadlnga  in  the 
ease  at  bar. 

2.  PaMio  leads  «=3i06(l)  — Daolstons  of  offl- 
eers  «f  iaad  office  on  controverted  faot  qaes- 
tlens  are  final,  except  for  fraud  or  mistake,  or 
aa  reversed  .1^  the  departmant 

The  general  rule  la  where  officers  of  the 
land  office  dedde  controverted  gueations  of  fact, 
in  the  absence  of  frand  or  mistake,  their  deci- 
sion on  these  questions  are  final,  except  as  they 
may  be  rerersed  on  appeal  in  that  department. 

3.  Partnership  ^»246  — Partnership  land  may 
be  sold  by  surviving  partner  to  pay  d^ts, 
and  decedent's  heirs  be  forced  to  convey. 

The  general  rule  is  that  real  estate  of  a 
partnership  is  considered  as  personalty  for  the 
purpose  of  paying  the  debts  of  the  firm  and  the 
settlement  of  its  affairs,  and  the  surviving  part- 
ner, as  between  himself  and  the  heirs  of  the 
deceaaed  partner,  bas  a  right  to  sell  the  real 
estate  belonging  to  the  firm  in  the  same  manner 
as  if  it  waa  personal  estate,  although  the  sur- 
id^ng  partner  alone  cannot  transfer  the  legal 
titie  to  the  real  estate,  but  a  deed  by  him  will 
operate  to  transfer  the  eqaitable  interest  from 
him  to  the  purchaser,  who  may  then  compel 
a  conveyance  from  the  heirs  of  the  deceased 
partner. 

4.  Appeal  mad  error  «s»IOI2(l)— Findlnga  aad 
Jadgnent  lOt  agalnat  weight  of  evldenoe  not 
disturbed. 

From  an  examination  of  the  record,  held, 
that  the  finding  and  judgment  of  the  trial  court 
was  not  clearly  against  the  weight  of  the  evi- 
dence, and  therefore  will  not  be  diaturbed  on 
appeal. 

Appeal  from  District  Coart,  Sequoyah 
Gonnty ;  John  H.  Pltchford,  Judge. 

Action  by  James  A.  Smith  against  A.  J. 
Knmedy.  Judgment  for  the  defendant,  and 
the  plaintiff  appeals.  Judgment,  In  so  far 
aa  In  conformity  with  opinion,  affirmed. 

Geo.  S.  Ramsey,  of  Muskogee,  Edgar  A. 
De  Meules,  of  Tulsa,  and  Malcolm  E.  Ros- 
ser  and  Vlllard  Martin,  both  of  Musbogec, 
for  plaintiff  In  error. 

T.  P.  Winchester,  of  Muskogee,  for  defend- 
ant in  error. 


SMITH      EENNEDT  72^ 
<tOT  P.) 

McNEUIX,  J.  This  la  ttie  second  appeal 
in  thia  case;  the  case  on  former  appeal  being 
Smith  V.  Kennedy,  46  Okl.  493,  149  Pac.  197. 
The  question  involved  on  the  former  appeal 
was  whether  the  petition  stated  a  cause  of 
action ;  a  demurrer  having  been  sustained  to 
the  petition  by  the  trial  court  This  court 
reversed  the  trial  court  and  hold  the  peti- 
tion stated  a  cause  of  action.  The  material 
parts  of  the  petition  are  set  out  In  the  state- 
ment of  facts  in  the  former  oi^ion,  and  it 
will  serve  no  useful  purpose  to  again  copy 
the  petition  In  this  case,  but  reference  may 
be  had  to  the  same  for  the  allegations  of  the 
petitions  in  this  case. 

After  the  reversal  of  the  case  the  defend- 
ant filed  hts  answer,  which  consisted  of  a 
general  denial,  and  alleged  the  Improvements 
placed  upon  the  lots  prior  to  the  time  said 
lots  were  scheduled  were  property  of  the 
partnership  of  Blackstone  &  Co.,  and  plead- 
ed the  proceedings  had  before  the  different 
departments  in  relation  to  obtaining  the 
deed  since  September  15,  1908.  The  pro- 
ceedings disclosed  upon  what  theory  the  de- 
partment Issued  the  deed,  and  why  the  deed 
vras  made  to  the  snrrivlng  partner,  as  part- 
nership property.  It  was  also  pleaded 
Uiose  proceedings  were  never  appealed  from 
and  were  res  adjudicate. 

On  the  trial  of  the  case  the  records  of  tt5e 
Commissioner  of  the  Five  Civilized  Tribes 
were  introduced,  together  with  the  proceed- 
ings before  the  Secretary  of  the  Interior  and 
the  decisions  of  those  officers  relating  to  the 
land  in  controversy,  together  with  oral  tes- 
timony. Upon  trial  of  the  case  the  court 
found  the  Issues  in  favor  of  the  defendant 
and  against  the  plaintiff.  The  court  found, 
in  substance,  first,  that  C.  W.  Turner  and 
Pleasant  N.  Eiackstone  entered  into  a  part- 
nership in  the  year  1SS8  or  1889,  under  the 
style  of  Blackstone  &  Co.  In  the  year  1898 
they  disposed  of  the  mercantile  business  In 
Vlan  to  the  Vian  Trading  Company,  retain- 
ing their  interest  in  the  real  estate  with  the 
exception  of  the  bnildlng  ased  aa  a  store 
building. 

The  court  further  found  that,  In  relation 
to  the  real  estate  in  question,  they  Improved 
the  lots  In  ccMiti'oversy  out  of  partnership 
funds,  and  when  the  time  came  to  schedule 
the  lots  preparatory  to  their  sale  A.  J.  Ken- 
nedy appeared  for  the  town-site  commission, 
acting  for  Blackstone  and  Turner,  and 
sought  to  have  the  lots  in  question  scheduled 
to  Blackstone  and  Turner  as  partners,  but 
was  informed  by  the  town-site  commission- 
ers that  the  lots  could  not  be  scheduled  In 
the  name  of  the  firm  and  the  lots  were  sched- 
uled to  C  W.  Turner  and  P.  N.  Blackstone. 
After  the  schedule  was  attempted  to  be 
changed  Blackstone  died,  and  the  lots  were 
scheduled  to  Turner  and  the  heirs  of  Black- 
stone. The  court  further  found  that  the 
only  right  that  either  party  bad  to  ^ny  of 
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the  lots  was  by  reason  of  the  ImivoTements 
placed  jxptm  the  lots  by  Blackstone  &  Co^ 
and  no  Improrements  were  placed  upon  the 
same  either  indlTldnally  by  Blackstone  or 
Turner.  The  court  further  found  that  the 
firm  of  Blackstone  &  Ca  was  Indebted  and 
was  Insolrent.  The  court  fnrthet'  found  that 
the  deed  to  the  lots  was  Issued  to  Turner  as 
BUiTlrIng  partnw  of  Blac^tone  &  Co.,  and 
Turner  afterwards  sold  the  lots  to  Kennedy 
tor  the  purpose  of  applying  the  same  upon 
the  indebtedness  of  Blackstone  &  Co.  The 
court  found  that  the  plaintiffs,  or  the  Bladt- 
Bt<Hie  heirs,  had  made  certain  paymoitB  to 
the  government  upon  the  lots  in  the  total 
sum  of  9630.18.  The  court  In  rendering 
Judgment  denied  the  plaintiffs  any  relief  In 
so  far  as  the  title  to  the  property  was  c<m- 
cemed,  but  held  Uiey  had  a  first  lien  upon 
the  property  for  the  payments  made^  to  wit, 
the  sum  of  $630.18. 

[1]  For  reversal  it  is  first  contended  the 
court  should  have  sustained  the  demunrer  to 
the  answer  of  the  defradant.  tiasing  Its  con- 
clusion upon  the  tact  that  the  opinltm  In 
the  former  api>eal  is  the  law  the  case,  and 
following  the  decisions  of  this  court  which 
announced  the  rule: 

"QeneraUy,  all  questions  open  to  dispute,  and 
cither  expressly  or  by  necessary  impUoitioii  de- 
cided on  sppeid  to  this  court,  will  not  be  open 
for  review  on  a  secood  appeal,  bat  snch  ded* 
siOD  becomes  the  settled  law  of  the  case  as  to 
all  such  questions,  and  not  subject  to  re-exam- 
haation."  Childa  v.  Cook,  174  Pac.  274;  Ezell 
T.  Midland  Valley  R.  Co..  174  Pac.  781;  Naoce 
T.  Foots,  173  Pac.  1038. 

We  do  not  think  this  position  Is  well  tak- 
en, for  the  reason  in  the  first  appeal  this 
court  was  passing  upon  whether  the  peti- 
tion stated  a  cause  of  action.  If  the  an- 
swer had  admitted  the  allegations  In  the  pe- 
tition to  be  true,  then  the  law  would  be  ap- 
plicable; but  tbc  answer  denied  the  allega- 
tiona  of  the  petition  and  alleged  a  different 
state  of  facts,  alleging  the  Improvements 
that  were  placed  upon  the  lota  prior  to  the 
time  of  scheduling  the  same  were  partner- 
ship property'  and  the  Secretary  of  Interior 
had  so  found.  The  answer  referred  to  ad- 
ditional proceedings  before  the  department, 
not  referred  to  In  the  petition. 

In  the  former  opinion  this  language  will 
be  found: 

"Does  tbe  petition  state  facta  sufficient  to 
constitute  a  cause  of  action?  We  think  it  does. 
From  the  foregoing  etatement  of  facts  it  ap- 
pears that  the  contest  of  Turner  to  have  this 
land  declared  partnership  assets  waa,  in  fact, 
rejected  by  the  Commissioner  of  Indiui  Af- 
fairs on  tiie  very  apparent  groond  that  the 
department  could  not  administer  tbe  equities 
In  this  case  between  the  heirs  of  Blsckstone 
and  the  creditors  of  Blackstone  St  Co.  The 
Secretary  also  directed  the  deed  to  issue  to 
Qarence  W.  Turner  and  the  heirs  of  Pleasant 
N.  Bulckstone,  by  his  letter  of  September  15, 


1908.  Wltbeat  further  hearteg,  as  fares  this 

record  diaclosea,  or  without  any  additional  no- 
tice to  the  Blackstone  heirs,  the  deed  was  ie- 
saed  to  Qarence  W.  Taroer  as  sorriying  part- 
ner of  Blackstone  St  Co,  This  deed,  it  is  tme, 
was  approved  by  the  Secretary  of  the  Interior, 
bat  tbe  record  is  sOent  as  to  why  this  change 
was  made.** 

In  addition  to  ttie  facts  aU^ed.ln  tbe  pe- 
tition, the  additional  records  and  proceed- 
ings wm  introduced  in  evidence  in  the  trial 
of  the  case.  In  addition  to  what  was  al- 
lied, we  bavB  tbe  additional  fiacts. 

It]  On  February  «,  1906.  John  G.  Wright 
Secretary  of  the  Five  GivlllMd  Tribes,  In 
passing  upon  tbe  contest  of  Clarence  W. 
Turner,  wherein  he  was  contesting  the  sched- 
uling of  said  lots,  raie-half  to  himself  and 
one-half  to  tiie  heirs  ot  Blackstone,  after 
considering  each  st^  takai  rdatlng  to  the 
land,  used  the  following  language: 

"It  would  therefore  appear  that  the  posses- 
sory right  to  tbe  lota  and  the  improvements 
were  owned  hj  the  copartnership  as  sach,  and 
not  by'  the  members  of  the  firm  Individaally. 
when  tbe  orifinal  schedule  of  Vian  was  bemg 
made.  This  condasion  is  supported  by  the  fact 
that  the  lots  were  originally  scheduled,  as 
above  stated,  to  'Clarence  W.  Turner  and  Nip 
Bladtstone';  this  being  the  vsaal  manner  of 
sdiedoling  lots  to  a  w^iartnership.'* 

Thn  Commisrtonw,  however,  ordered  that 
the  lots  be  sdieduled  to  Clarence  W.  Turner 
and  the  heirs  of  Pleasant  N.  Blackstone.  On 
February  10.  1006.  Turner  appealed  frcHu 
this  order.  On  July  18,  1906,  the  Acting 
Commissioner  of  the  Department  of  Indian 
Affairs  dedded  the  contest  in  favor  of  Turn- 
er, and  used  the  following  language: 

"The  office  does  not  concur  in  your  recom- 
mendation that  tbe  above  Iota  should  be  sched- 
nled  to  'Clarence  W.  Turner  and  the  heirs  of 
Pleasant  N.  Blackstone,'  but  direct  that  above 
lota  be  scheduled  'Clarence  W.  Turner  and 
Pleassnt  N.  Blackstone,*  an  undirided  one-half 
interest  in  each  as  members  of  the  firm  of 
Blat^stone  ft  Co.;  and  It  is  so  ordered." 

No  appeal  was  taken  from  this  order.  On 
August  27th  the  Commissioner  of  the  Five 
Civilized  Tribes  asked  the  Secretary  of  Indi- 
an Affaire  for  Instructions  regarding  the 
wording  of  the  granting  clause  In  the  patent 
conveying  the  lota  In  controversy  as  directed 
in  above  order.  On  September  6,  1908,  the 
Secretary  of  Indian  Affairs  suggested  that 
the  patent  read,  "To  Clarence  W.  Turner 
and  the  heirs  of  Pleasant  N.  Blackstone" 
On  September  24,  1908,  the  attorney  for 
Turner  protested  against  the  su^estlon,  and 
on  January  5,  1010,  the  heirs  of  Blackstone 
protested  against  the  request  of  Turner  as 
to  the  wording  of  the  deed.  On  January  25, 
1910,  Baggs'  (who  represented  Turner)  let- 
ter, was  transmitted  to  the  Secretary  of  the 
Interior,  with  certain  explanations  and  rec- 
ommendatimo.    On   Fd>ruary    19^  1910^ 
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Frank  Pierce,  Assistant  Oommlssloner,  ad- 
vised tbe  Commissioner  of  Indian  Affairs 
and  directed  the  form  to  be  U0ed  in  prevar- 
ing  the  patent,  and  used  the  following  lan- 
guage: 

"Id  the  matter  of  the  issaance  of  deeds  of 
certain  lots  In  the  town  of  Vian,  Cherokee  Na- 
tiiHi,  Okl.,  origioall;  scheduled  to  Clareoce  W. 
Tomer  and  Pleasant  N.  Blaekstone,  known  as 
Btaekstone  &  Co.,  concerning  which  you  wrote 
tbe  department,  under  date  of  January  25. 1910, 
yoQ  are  anthorised  to  direct  the  Gommiasiimer 
to  die  Tire  Civilised  Tribes  to  make  the  deeds 
to  Clarence  W.  Tomer,  as,  and  in  the  capacity 
of,  sarriTing  partner  of  the  firm  composed  of 
Baid  Clarence  W.  Turner  and  Pleasant  N. 
Blaekstone  (now  deceased),  doing  business  un- 
der the  firm  name  and  style  of  Blaekstone  & 
Co. 

rrhis  is  belieTed  to  be  preferable  to  the  plan 
•nggested  in  year  letter.  It  conveys  the  land 
to  Uie  surTiving  partner  as  such,  charged  with 
tin  asual  trust  imposed  on  one  in  that  capacity. 
It  avoids  tbe  anomaly  of  conveying  an  andivided 
interest  to  a  pers&n  not  Bving  at  the  time  of 
eoBveyance.** 

[I]  On  April  15,  1910,  the  heirs  of  Black- 
stone  filed  a  motion  for  a  reconsideration  of 
order  dated  February  19,  1910.  Very  ex- 
tensive briefs  were  filed  on  both  sides,  and 
the  cause  was  assigned  for  oral  argument 
b^ore  Frank  Pierce,  First  Assistant  Secre- 
tary, and  be  rendered  his  decision  herein  on 
July  29,  1910.  The  decision  was  quite 
lengthy,  and  recited  the  contention  of  tbe 
heirs  of  Blaekstone,  to  wit:  That  Turner 
and  Blaekstone  were  tenants  in  common  and 
did  not  own  the  improvements  on  the  town 
lets,  out  of  which  the  prefer^ce  right  to 
percbase  accrued,  as  a  partnership;  there- 
fore the  deed  should  be  executed  to  Turner 
and  to  the  heirs  of  Blaekstone,  an  undivid- 
ed one-half  interest  in  each.  The  Assistant 
Secretary,  after  reviewing  the  case,  stated 
as  follows: 

Tbe  record  presented  admits  but  one  con- 
elusion,  and  tbat  is  that  the  improvements  were 
the  property  of  Blaekstone  &  Co.  The  prefer- 
owe  right  to  purchase  the  lots  therefore  re- 
rided,  not  In  Turner  and  Blaekstone  as  in- 
dvidnal  persons,  Irat  In  the  partnership  as  an 
eBtitr*-a  person.** 

And         ttae  Commissioner  stated: 

*'And  as  ancfa  *persfm*  the  property  stands 
sdieduled  to  tbe  firm  at  the  full  appraised  val- 
ve; thus  clearly  evincing  the  fact  that  Black- 
stone,  an  Indian  who  would  have  been  entitled 
to  take  bis  share  of  tbe  property  at  one-half 
the  appraised  value,  was  not  merely  a  tenant 
in  common." 

The  Oommlssloner  then  wrote: 

see  no  reason  to  modify  the  order  of  Feb- 
tnacy  19,  1910.* 

Die  answer  and  tbe  evidence  supplied  tbe 
naaoD  tor  sc^ednllng  the  lots  to  the  aurviv- 
Ins  partner,  wbldi  this  court  said  In  the 


former  opinion  stated  Qie  record  was  dlent 
upon  that  question. 

The  law  of  the  case,  announced  uiMn  a 
demurrer  to  a  petition,  cannot  prevent  the 
pleading  of  a  different  state  of  facts  In  the 
answer  that  would  make  the  law  as  an- 
nounced upon  the  demurrer  inapplicable. 

The  next  question  presented  Is  that  the 
court  erred  In  holding  that  tbe  property  In 
controversy  was  the  property  of  Blaekstone 
&  Co.  This  raises  a  question  of  fact,  and 
the  exact  question  decided  by  the  depart- 
ment that  issued  the  deed.  John  Q.  Wright, 
the  Commissioner  of  Indian  Affairs,  first 
had  under  consideration  this  fact,  and  de- 
cided that  the  Improvements  placed  upon 
the  lots  were  partnership  property  of  Black- 
stone  &  Co.,  hut  decided  the  loU  should  be 
scheduled  to  the  parties  as  Individuals.  Tbe 
Secretary  of  Indian  Affairs  likewise  held  tbe 
improvements  were  partaiershlp  property, 
but  reversed  the  holding  tbat  the  lots  should 
be  scheduled  to  the  individuals,  but  held 
they  should  be  scheduled  to  the  partnership. 
The  matter  was  then  considered  by  Frank 
Pierce,  First  Assistant  Secretary,  and  he 
likewise  held  that  the  property  was  part- 
nership property  and  tbe  lots  should  be  so 
scheduled.  The  rule  announced  In  Marguez 
V.  Frlsble,  101  U.  S.  473,  25  U  Ed.  800, 
stated: 

"The  decision  of  the  officers  of  the  Land  De- 
partment, made  within  the  scope  of  their  au- 
thority, on  questions  of  this  kind,  is.  In  general, 
coodusive  everywhere,  except  when  considered 
by  way  <MC  appeal  within  that  department;  and 
that,  as  to  tiie  facts  on  which  their  decision  is 
based,  in  the  absence  of  fraud  or  mistake,  thst 
decision  is  conclusive  even  in  coarts  of  justice, 
when  the  title  afterwards  comes  in  question." 

Supporting  this  decision  la  the  case  of 
Heath  T.  Wallace,  138  U.  S.  572.  11  Sup.  Ct 
880,  34  L.  Ed.  1063:  Colbert  v.  Patterson, 
201  Paa  256  {not  officially  reported,  decided 
September  13,  1021);  Ross  v.  Stewart.  25 
Okl.  611,  106  Paa  870;  Id.,  227  U.  S.  630,  33 
Sup.  Ct  345,  67  L.  Ed.  626.  This  question 
of  fact  was  likewise  decided  In  the  same 
way  by  the  trial  court  in  this  case.  An  ex- 
amination of  tbe  evidence  fails  to  disclose 
tbat  this  finding  Is  clearly  against  the 
weight  of  the  evidence,  if  we  should  consider 
the  findings  of  the  department  not  binding. 

It  is  next  contended  tbat  Turner  had  no 
right,  as  surviviug  partner,  to  convey  the 
land,  and  there  was  no  competent  evidence 
that  It  was  sold  for  the  purpose  of  applying 
the  proceeds  on  the  debts  of  the  partnership. 

The  rule  In  20  R.  C.  L.  994,  Is  as  follows: 

"Since  real  estate  belonging  to  a  partnership 
Is  considered  as  personalty  for  the  purpose  of 
paying  the  debts  of  a  firm  and  the  settlement  of 
its  affairs,  a  surviving  partner,  as  between  him- 
self and  the  heirs  of  the  deceased  partner,  has 
a  right  to  sell  the  real  estate  belonging  to  the 
firm  in  the  same  manner  as  If  it  were  personal 
estate.  TUa  right  extends  to  all  real  estate  of 


Digitized  by  Google 


732  207  PACIFIC 

tiie  partoershlp  Id  whoflesoerer  name  the  legal 
title  may  bare  been,  when  such  eale  is  neces- 
eery  for  the  purposes  of  paying  and  discharging 
the  liabilities  of  the  firm  aod  settling  the  part- 
nership accounts,  inclading  any  balance  due 
him.  Although  the  surririDg  partner  alone  can- 
not transfer  a  legal  title  to  partnership  realty, 
a  deed  by  him  neverthelees  will  operate  to 
trauBfer  Uie  equitable  iotereet  of  the  firm  to 
the  parchaser,  who  may  then  compel  a  convey- 
ance from  tJie  heirs  of  the  deceased  partner." 

[4]  The  court  in  the  instant  case  found 
this  to  be  partnership  property ;  second,  that 
the  partnership  was  Indebted;  third,  that 
the  same  was  sold  to  pay  the  debts  of  the 
partnership,  although  the  full  purchase  price 
was  not  paid.  It  was  testified  that  what 
was  pnid  was  paid  upon  the  account  by  the 
pattner^lp  firm.  While  the  ervidence  Is 
not  very  satisfactory,  there  la  no  evidence 
to  the  contrary,  and  we  are  unable  to  say 
that  the  findings  of  the  court  upon  these 
questions  are  clearly  against  tibe  weight  of 
ttie  evidence. 

The  heirs,  or  a  portion  of  them,  have  dis- 
posed of  their  interest  to  James  A.  Smith 
and  Milton  Thompson,  and  are  asblng  that 
the  title  of  Kennedy  to  an  undivided  one- 
half  interest  In  the  land  be  held  In  trust  for 
them.  Whether  the  title  conveyed  by  Turn- 
er Is  sufficient  to  convey  a  legal  title  Is  un- 
necessary for  ua  to  determine,  nor  can  the 
accounting  between  Turner  and  the  admin- 
istrator be  determined,  for  the  reason  Turn- 
er is  not  a  party  to  this  action;  but  the 
plaintiff.  Smith,  and  Thompson  and  the  heirs 
are  not  entitled,  under  the  facts,  to  have 
whatever  title  .is  In  Kennedy  to  be  held  in 
trust  for  them. 

The  Judgment,  In  so  fu  as  it  is  In  con- 
formity with  thia  opinion,  Is  affirmed. 

HARRISON,  C.  J.,  and  JOHNSON,  ELT- 
ZNO,  and  KENNAMER,  JJ.»  concur. 


(86  Okl.  198) 

SOSBEE  V.  CLARK.    (No.  10664.) 

(Supreme  Court  of  Oklahoma.   June  6,  1022.) 

(Byllaiita  by  ihe  Court.) 

1.  Contracts  ^s>22(l}— ^ffer  does  not  beoom«i 
bindino  promise  until  accepted. 

Before  an  otFer  can  become  a  binding  prom- 
ise  and  result  in  a  contract,  it  must  be  ac- 
cepted, either  by  word  or  act,  for  without  this 
there  cannot  be  an  agreement 

2.  Frauds,  statnte  of  «=»53— Year  wltkia 
wlilch  oral  contract  Is  to  bo  performed  with- 
in statute  did  not  begin  to  run  until  eontmot 

actually  agreed  to. 
In  determining  whether  or  not  a  contract  is 
to  be  performed  within  a  year  from  the  time 
of  making  it,  the  year  does  not  begin  to  run 
until  the  contract  is  actually  agreed  to  by 
both  of  the  parties. 
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3.  Fmndo,  stntato  nf  «ss»5l— Contlnnfaig  oon- 
traet  wbfeh  nay  bo  tornlnalod  nt  any  «■* 
by  •tthor  party  not  wttbln  ttntntn. 

An  oral  agreement  may  be  a  conthminff  * 
contract  and  extend  for  more  than  one  year 
and  Dot  be  within  the  aUtute  of  frauds,  if 
the  contract  may  be  terminated  at  any  time 
by  either  party. 

4.  Trial  «==>l39<l)..«nstalnln0  demurrM-  t» 
•videaoe  reversible  error  where  plalattfT 
prove*  faou  uifliolont  to  ontnio  khn  to  ro- 
eovor. 

Where,  on  the  trial  of  n  case,  the  plaintiff 
proves  facts  aoffident  to  entitle  him  to  recover 
as  against  the  defendant,  it  ia  raversible  error 
for  the  trial  court  to  anatain  a  demurrer  to  the 
evidence. 

Appeal  from  Superior  Court,  Musk<vee 

County;  Guy  F.  Nelson,  Judge. 

Action  by  J.  W.  Sosbee  against  J.  L.  CJIark. 
From  an  adverse  judgment,  plaintiff  appeals. 
Reversed  and  remanded,  with  Instructions. 

Willinm  Neff  and  L.  B.  Neff,  both  of  Mna- 
kogee,  for  plaintiff  in  error. 

Glenn  Alcorn  and  B.  M.  DeVntt*  Imtta  of 
BCoskogee,  for  defendant  in  error. 

MILLER,  J.  mils  action  was  Instituted 
in  the  city  court  of  Muskogee  by  plaintiff  In 
error,  as  plaintiff,  against  the  defendant  In 
error,  as  defendant,  to  recover  $225  on  a 
contract.  Judgment  was  rendered  In  the  city 
court  In  favor  of  the  plaintiff,  and  the  de- 
fendant appealed  to  the  superior  court  of 
Muskogee  county,  OIiI.  When  the  case  was 
called  for  trial  in  the  superior  court,  a  Jury 
was  duly  impaneled  and  sworn  to  try  the 
cause.  At  the  conclusion  of  the  introduction 
of  plaintiff's  evidence,  the  defendant  demur- 
red to  the  evidence,  which  demurrer  wan  by 
the  court  sustained  and  Judgment  rendered 
against  the  plaintiff.  He  perfected  this  ap- 
peal to  reverse  the  Judgment  of  the  trial 
court  and  appears  here  as  plaintiff  in  error. 
For  convenience  the  parties  will  be  refer- 
red to  as  they  appeared  In  the  trial  court. 

Plaintiff  sets  out  four  assignments  of  er- 
ror, and  then  aays : 

"Thtoe  assignments  of  error  present  but 
a  single  question,  and  that  la  whether  the  con> 
tract  sued  upon  waa  void  under  the  atotato 
of  frauds." 

The  bin  of  [Hirtlculara,  omlttlns  ttw  pmy* 
er,  reads  as  follows: 

"The  plaintiff  for  his  biU  of  particniara  atatea 
that  he  is  a  practicing  physician  and  that  he 
moved  to  Webbers  Falls,  Okl.,  by  reason  of 
an  agreement  made  by  the  defendant  that  he 
would  pay  him  $100  per  year  as  long  as  he  re- 
mained at  Webbers  Falls,  that  defendent- has 
paid  plaintiff  $75  pursuant  to  said  agreement, 
and  owes  plaintiff  a  balance  of  $225  for  the 
yeara  1916,  1916,  and  1917." 
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To  this  bni  of  particulars,  tbe  defendant 
filed  the  following  answer : 

"ComeB  the  defendant,  J.  L.  Clark,  and  for 
answer  to  the  bill  ot  perticalara  denies  each 
and  evety  allegation  thereof  aa  therein  pleaded. 
Defendant  says  he  has  already  paid  all  he 
agreed  to  pay.  and  that  the  defendant  is  not 
doe  the  plaintiff  any  som  whatever. 

"Further  answering,  the  defendant  states 
that  such  an  alleged  contract  aa  pleaded  in 
plaintiff's  petition  is  a  niolation  of  subdivision 
1,  i  941,  Revised  Statutes  of  1910.  the  same 
being  the  statute  of  frands.** 

The  plaintiff  testified  that  the  proposition 
made  by  defendant  which  plaintiff  subse- 
quently acc^ted  and  relies  npon  was  as  fol- 
lows: 

"A.  Mr.  Clark  says:  If  you  will  move  to 
Webbers  Falls,  I  will  ^ve  you  one  hundred 
dollars  a  year  to  do  my  practice,  if  1  never 
take  a  dose  of  yoor  m^irine;  besides,  I  will 
move  you  free  of  charge.* " 

The  defendant  contends  that  tinder  this 
statement  the  agreement  was  not  to  be  per- 
formed within  a  year;  that  the  plaintiff  un- 
der this  promise  wns  required  not  only  to 
move  to  Webbers  Falls,  but,  after  so  doing, 
to  do  a  fall  year's  practice,  or  be  ready  to  do 
the  same,  before  he  could  lay  claim  to  the 
$100 ;  that  therefore  this  contract  falls 
squarely  within  the  first  subdivision  of  sec- 
tion 041,  Revised  Laws  of  Oklahoma  1910, 
which  reads  aa  follows: 

"The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  there- 
of, be  in  writing  and  subscribed  by  the  par- 
ty to  be  charged,  or  by  his  agent:  First  An 
agreement  that,  by  its  terms,  is  not  to  be 
performed  within  a  year  from  the  making 
thereof.** 

Defttidant  Insists  tt»  contact  was  made 
when  the  ivoposftlon  was  made  by  defend- 
ant to  plalntur,  and  that  some  time  ^psed 
after  the  maUng  of  tbe  contract  before  the 
tfalntlff  moved  to  Webbers  Falls,  and  the 
year  did  not  b^^  to  run  until  the  plaintiff 
moved  to  Webbers  Falls,  and  d^endant  dtra 
a  numbCT  of  authorities  which  he  claims  sup- 
port his  theory  Out  the  contract  Is  void  un- 
der the  statute  of  frauds.  It  wlU  be  soffl- 
dent  to  refer  to  two  of  them. 

In  Chase  f.  Hinkley,  126  Wis.  76,  106  N. 
W.  230,  2  Z..  B.  A.  (N-  S.)  738.  UO  Am.  St 
Bep.  896.  5  Ann.  Cas,  328,  the  court  said: 

"Respondent  testified  quite  positively  that 
tbe  agreement  was  made  October  29,  1908,  for 
services  to  be  rendered  for  the  period  of  one 
year,  commeDcing  on  the  first  day  of  No- 
vember following.  The  testimony  ot  appellant 
in  respect  to  ti^e  matter,  by  itself,  left  the 
date  of  the  agreement  in  considerable  doubt. 
Id  that  situation  the  trial  court  concluded  as 
well  it  might  have  that  the  contract  was  by 
its  terms  not  to  be  performed  till  the  expi- 
ration of  one  year  and  two  days  from  its 
date.- 
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In  Snelllng  v.  Lord  Hnntlngfleld,  1  Cromp- 
ton,  M.  &  R.  (English  Courts  of  Exchequer) 

p.  20,  the  court  said : 

"The  plaintiff  apparently  assents  to  the  pro- 
posals made  on  the  20th.  takes  the  writing  with 
tiim,  and  enters  into  tbe  service  of  tbe  defend- 
ant on  tbe  24th.  Then,  if  there  was  a  con- 
tract in  fact  upon  tbe  20th,  although  by  the 
statute  of  frauds,  no  action  can  be  brought 
upon  it,  how  can  another  contract  be  im- 
plied?" 

In  the  case  of  Chase  v.  Hlnkley,  supra, 
the  contract  was  actually  made  two  days 
before  It  was  to  commence  and  waa  to  run 
for  a  year.  In  the  case  of  Snelling  v.  Hnn- 
tlngfleld, supra,  tbe  court  assumed  the  con- 
tract was  made  four  days  before  It  was  to 
begin.  In  the  case  at  bar  the  defendant  as- 
sumes the  contract  was  made  when  Clark 
first  made  the  proposal,  but  the  evidence 
clearly  shows  that  it  was  not  made  at  that 
time.  The  demurrer  admits  tbe  evidence  to 
be  true.  Dr.  Sosbee  testified  that  Clark  made 
the  first  proposition  to  him  at  Webbers  Falls. 
A  few  days  later  he  renewed  the  proposition 
at  the  depot  of  tbe  Iron  Mountain  Railroad 
at  Core.  It  is  clear  that  he  did  not  accept 
the  proposition  when  first  made  or  defend- 
ant Clark  would  not  have  renewed  it  at  Gore. 
In  referring  to  this  conversation,  Dr.  Sosbee 
stated  :  "A.  I  told  him  I  expected  I  would 
take  him  up."  This  does  not  constitute  an 
acceptance  of  a  contract.  It  clearly  denotes 
that  the  mind  has  not  fully  reached  a  deci> 
slon. 

[1,2]  A  few  days  after  the  conversation 
at  Gore,  Dr.  Sosbee  called  Clark  over  the 
telephone  and  asked  him  about  getting  a 
house  at  Webbers  Falls.  Clark  told  him 
there  was  a  house  available  nnd  for  him  to 
come  over  and  look  at  It  The  exact  date 
Dr.  Sosbee  accepted  Clark's  proiKwitlon  is 
not  shown.  Clark's  proi>osition  did  not  con 
stltute  a  contract  until  accepted. 

In  IS  Corpus  Juris,  p.  272,  the  text  reads 

"Before  an  offer  can  become  a  binding  prom 
Ise  and  result  in  a  contract,  it  must  be  ac 
cepted,  either  by  word  or  act,  for  without  this 
there  cannot  be  agreement.    Nor  is  a  promise 
binding  on  its  maker  unless  the  promisee  has 
assented  to  it" 

In  Lemp  Brewing  Co.  v.  Secor,  21  Okl.  537, 
9tt  Pac  636,  the  third  paragraph  of  the  syl- 
labus reads: 

"An  'assent'  Is  evidenced  by  a  proposition 
emanating  from  one  side,  and  an  acceptance  of 
it  on  the  other,  such  proposition  and  acceptance 
together  constituting  what  is  called  a  'meet- 
ing of  the  minds';  tuid,  where  the  proof  fails 
to  show  that  there  was  a  'meeting  of  the  mlndti' 
in  the  making  of  m  contract,  such  contract  does 
not  become  effective." 

In  Atwood  V.  Bose  et  al.,  82  Okl.  355,  122 
Pac  92d,  paragraph  6  of  the  syllabus  reads: 
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"No  contract  Is  complete  without  th«  mataal 
UBent  of  aD  the  necessair  parti ea  to  all  its 
terms." 

[3]  Under  the  facts  disclosed  by  the  evi- 
dence In  this  case,  the  contract  was  not  void 
because  within  the  statute  of  frauds.  Un- 
der the  terms  of  the  contract,  as  testified  to 
by  Dr.  Sosbee,  It  was  a  continuing  contract, 
and  the  fact  that  it  continued  for  more  than 
a  year  did  not  bring  It  within  the  statute  of 
frauds  iKcause  it  could  have  been  terminated 
by  either  party  at  any  time. 

In  Mellon  v.  Fulton,  22  Okl.  636,  98  Pac. 
9U»  19  L.  B.  A.  (N.  S.)  960,  tbls  court  said: 

"Hence  we  say  that  under  the  testimony  the 
Item  wag  a  proper  charge  In  estimating  the 
worth  of  plaintiff's  services  under  the  general 
employment  found  by  the  referee  to  exist,  and 
to  have  failed  to  regard  it  would  have  been 
wrong.  It  was  not  disputed  that  such  service 
was  reasonably  worth  ?60  per  year,  or  $300 
for  five  years,  charged  in  piaintiirB  account, 
and,  as  we  are  of  the  opinion  that  the  finding 
is  reasonably  supported  by  the  evidence,  we 
do  not  think  the  court  erred  in  overruling  de- 
fendant's exception  to  it. 

"As  there  was  nothing  in  this  arrangement 
to  prevent  either  party  from  terminating  the 
retainer  at  any  time,  we  do  not  think  the  con- 
tract was  within  the  statute  of  frauds  as  one 
not  to  be  performed  in  one  year,  as  urged  by 
plaintiff  In  error.  29  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  952." 

[4]  The  trial  court  committed  reversible  er- 
ror in  sustaining  the  demurrer  to  the  evi- 
dence. The  judgment  of  the  trial  court  is 
reversed,  and  this  action  la  remanded  to  the 
superior  court  Muskogee  county,  with  In- 
structions to  grant  a  new  trial. 

JOHNSON,  McNeill,  bltino,  kenna- 

UEB,  and  NICHOLSON.  JJ..  concur. 


(M  Okl.  2U) 

ST.  LOUIS  SMELTING  &  REFINING  CO. 
et  al.  V.  STATE  INDUSTRIAL  COMMIS- 
SION et  al.   (No.  12957.) 

(Sapreme  Gonrt  of  Oklahoma.  June  13,  1922.) 

fSvUabut  by  the  Court.) 

I.  Master  and  ssrvaat  «=94I7(7)— Industrie 
Commission's  finding  of  faot  cooolaslve  an- 
der  Compensation  Aot. 
In  a  suit  Instituted  in  this  court  to  review 
an  award  of  the  State  Industrial  Commission, 
the  suit  must  be  to  review  an  error  of  law,  and 
not  an  error  of  fact  The  decision  as  to  all 
matters  of  fact  Is  final.  BeH,  that  the  appeal 
herein  involves  a  question  of  ftiet,  and  not  an 
error  of  law. 

3.  Master  and  servant  «s»4l6^Mlag  u  to 
notlee  of  oonpensabla  Injnry  hold  nnoees- 
aary. 

«  When,  on  the  hearing  of  a  complaint  filed 
by  an  employee  under  the  Workmen's  Compen- 


sation Act,  no  obJoetioB  Is  made  that  such  em- 
ployee failed  to  give  notice  of  his  injury  to  ths 
employer.  It  is  unnecessary  for  the  State  In- 
dustrial Commission  to  make  any  finding  upon 
that  question  or  in  any  way  excuse  the  failure 
to  give  such  notice. 

3.  Master  and   servant  «s»385(l6)— MoiloaJ 
treatment  not  allowable  as  oomponsattOB 
withont  reqnast. 
Where  the  complainant  falls  to  comply  with 
the  provisions  of  section  4,  art.  2,  c.  246,  Ses- 
sion Laws  1915,  the  Workmen's  Compensation 
Law,  claimant  is  not  entitled  to  recover  for 
expenses  for  medical  treatment. 

Appeal  from  Oie  Order  of  the  Industrial 

Commission. 

Proceeding  by  William  A.  Simpson  under 
the  Workmen's  Compensation  Act,  for  com- 
pensation for  Injuries,  opposed  by  the  St. 
Louis  Smelting  &  Beflning  Company,  em-' 
ployer,  and  the  Ocean  Accident  &  Guarantee 
Corporation,  Insurance  carrier.  Award  for 
complainant  by  the  State  Industrial  Com- 
mission, and  the  employer  and  the  lusurauco 
carrier  brought  an  action  to  reverse  the  oom- 
mlsslon's  order.  Affirmed  in  part  and  re- 
versed in  part. 

Harris,  Spieiman  &  Harris  and  Paul  Q. 
Derrough,  all  of  Ol£lab<mia  CII7,  for  peti- 
tioners. 

Ralney  &  Flyun,  of  Oklahoma  <aty.  for 
claimant 

McNeill,  J.  TMs  action  was  commenced 
on  behalf  of  the  St.  Louis  Smelting  &  Re- 
fining Company,  employer,  and  Ocean  Ac- 
cident &  Guarantee  Corporation,  insurance 
carrier,  against  the  State  Industrial  Com- 
mission and  William  A.  Simpson,  to  reverse 
an  order  of  the  Commission  wherein  the 
Commission  awarded  Simpson  $12.98  per 
week  beginning  Decomber  21,  1920,  and  con- 
tinuing weekly  until  the  termination  of  dis- 
ability, or  until  otherwise  ordered  by  the 
Commission,  and  to  pay  all  medical  expenses 
incurred  by  claimant  as  the  resnlt  o£  tlie 
accident. 

[1]  For  reversal  it  Is  first  contended  the 
Commission  committed  error  in  finding  there 
was  a  temporary  total  disability.  The  claim- 
ant testified  be  was  unable  to  work.  He  tes- 
tified after  the  Injury  he  worked  until  De- 
cember, and  the  forauan  favored  him  in  his 
work  until  he  got  so  bad  he  oonld  not  work 
any  longer.  The  foreman  testified  during  the 
time  claimant  worked  after  the  accident  he 
appeared  to  work  under  difficulty.  There 
being  eridOBce  In  the  record  to  support  tliis 
finding,  the  aK>eal  involves  a  questi<Hi  of 
fact,  and  not  a  question  ctf  law.  Und^  and 
by  virtue  of  section  10,  c.  14,  Sess.  Laws 
1919,  as  constrned  by  this  court  in  the  case 
of  Wilson  Lumber  Co.  t.  Wilson,  77  OkX. 
312, 188  Pac.  666,  the  finding  of  the  Commls> 
sion  on  questions  of  fact  Is  conclusive. 
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[2]  It  Is  oat  contended  fhat  the  award 
of  the  Com  mission  Is  Improper  because  writ- 
ten notice  of  the  Injary  was  not  filed  nor 
given  to  tbe  employer  until  12  months  after 
the  alleged  accident,  and  no  excuse  waa 
foond  by  the  Commission  for  failure  to  give 
said  notice.  This  questitak  was  not  presented 
to  tbe  CfHomisslon,  and  no  cAiJectlon  made  at 
the  hearing  before  the  Commission  that  the 
emplcgrer  did  not  have  writtm  notice  of  the 
accident  Having  failed  to  mate  any  ob> 
Jectlon  before  tbe  Industrial  Oonunission  to 
nid  award  on  the  ground  of  not  receiving 
written  notice,  tbe  employer  will  be  deemed 
to  have  waived  said  notice.  See  Consolidat- 
ed Fuel  Co.  V.  State  Industrial  Commission 
(Okl.  Sup.)  204  Pac.  170;  Okmulgee  Demo- 
crat Pub.  Co.  V.  State  Industrial  Commission 
(Okl.  Sap.)  206  Pac.  249.  The  evidence  dis- 
closed the  foreman  had  notice  and  knew  of 
the  injury,  and  knew  the  condition  the  claim- 
ant was  working  under  after  the  accident 
Cotnmisslon  made  a  finding  that  the  employer 
Iiail  proper  notice.  This  was  unnecessary, 
but  Is  sufficient  when  no  objection  was  made 
to  the  Commission  regarding  the  failure  to 
give  the  notice. 

[31  The  third  contention  Is  that  the  award 
by  the  Industrial  Commission  requiring  tbe 
employer  to  pay  all  medical  expense  as  the 
result  of  said  accident  is  erroneous,  under 
tbe  facts  in  this  case.  This  was  error,  in 
Tiew  of  the  holding  of  this  court  in  the  case 
of  Okmulgee  Democrat  Publishing  Co.  v. 
State  Industrial  Commission,  supra,  and  It 
Is  conceded  by  the  claimant 

The  order  of  the  Commission  and  the 
award  la  therefore  modified  to  exclude  the 
payment  of  medical  expenses;  otberwiae 
the  same  Is  affirmed. 

JOHNSON,  MILLER,  EI/TING.  KENNA- 
UEB.  and  NICHOLSON,  JS^  concur. 


ns  Okl.  230) 

JACKSON  V.  CARROLL  «t  al.    (No.  10360.) 

(Sopreme  Court  of  Oklahoma.    Feb.  21,  1922. 
fiebearing  Denied  June  13,  1922.) 

fSyllalm*  by  CourtJ 

L  GnardlaR  mad  ward  «=9iO&— Where  Joist 
gnardlaa's  (letitlen,  order  to  sell,  sotloe  of 
tale  retum,  aad  ooaflrraatlon  do  sot  specify 
tbe  separate  traots  of  .  the  three  mlsors,  the 
sale  is  a  anility. 
A  joint  guardian  over  three  minors,  each 
minor  being  a  Chickasaw  freedman  and  each 
owning  an  allotment,  makes  application  to  a 
county  court  for  an  order  t^  sell  the  three 
aliotmente,  and  in  said  petition  does  not  set 
<mt  the  tract  of  each  particolar  ward,  nor  the 
lands  of  eaV;h,  which  It  is  asked  for  an  order 
to  sell,  but  lamps  the  three  allotments  to- 
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gether.  and  asks  for  an  order  to  sell  them 
as  the  lands  of  the  three  minora.  The  court 
makes  an  order  directing  the  sale  In  the  samA 
manner,  not  designating  the  separate  tract  of 
the  minors,  and  the  notice  of  sale  does  not 
advertise  the  lands  separately  as  tbe  lands  of 
each  ward;  the  return  of  sale  shows  that  thr 
lands  were  sold  for  a  lump  sum  without  desig- 
nating the  separate  toacts  of  each  minor  and 
tbe  amonnt  each  brought.  In  fact,  they  were 
not  sold  separately.  The  order  confirming  said 
sale  upon  said  return  confirmed  said  sale  as 
one  tract  for  a  lump  sum,  and  the  deed  by  the 
guardian  to  the  purchaser  was  mado  in  the 
same  manner.  Held,  that  such  proceeding  is 
an  absolute  nullity,  and  conveys  no  title  of 
the  wards  In  and  to  said  lands. 

2.  Goardlaa  aad  ward  4s»l08— A  record  of 
sale  of  misers'  land,  void  npon  Its  face,  binds 
no  one. 

A  record,  showing  the  manner  of  con- 
ducting said  sale,  as  set  forth  in  tbe  first  par- 
agraph of  the  syllabus  herein,  is  what  is  called 
"void  upon  its  face,"  and  hinds  no  one,  and' 
all  who  deal  in  said  lands  under  said  purport- 
ed sale  take  with  notice  of  all  that  aald  record 
shows. 

3.  Appeal  and  error  «s3l  176(1)— Where  Judg- 
meat  was  orronsously  rsndered  aad  only 
qsestlons  of  SRinlxsd  law  are  Isvolved,  the- 
Suprone  Cosrt  may  dlreot  a  judgmest  rather 
than  a  asw  trial. 

Where  it  appears  that  the  court  commit- 
ted prejudicial  error  In  directing  and  rendering 
the  judgment  rendered,  and  oiUy  questions  of 
unmixed  law  are  Involved,  and  the  record  of 
the  court  disdoses  what  judgment  should  havp 
been  rendered,  this  court  will  not  reverse  and 
remand  said  cause  for  another  trial,  bat  will 
reverse  and  remand  said  cause,  with  Instruc- 
tions to  tbe  trial  court  to  render  tbe  judgment 
which  it  properly  should  have  rendered.  First 
Nat.  Bank  of  Soper  v.  Beecher,  62  Okl.  36, 
161  Pac  327. 

On  Petition  for  Rehearing. 

4.  Judsment  <®=4fl9 — A  Judgment  Is  void  and 
subject  to  collateral  attack  to  the  extent  that 
the  court  was  without  Jurisdiction. 

Where  the  record  in  a  case  affirmatively 
discloses  tbe  facts  to  be  such  that  the  court 
rendering  judgment  is  without  power  In  such 
case  to  make  tbe  order  or  decree  It  assumes 
to  make,  the  same  is  void,  and  therefore  sub- 
ject to  coUateral  attack  for  want  of  jnrisdic- 
tion  to  the  extent  at  least  that  sudi  court  is 
witfaont  power  to  make  the  same. 

6.  Jstfolal    sales    <S=»50(  I )— Purchassr  Is 
ehargeable  with  notloa  of  facts  appearing  la 
title  papers  and  with  knowledge  of  all  facts 
ssggested  therela  of  which  he  might  have  ac- 
qs Irsd  knowledge. 
A  purchaser  of  land  must  look  to  the  title 
papers  under  which  be  purchases,   and  is 
chargeable  with  notice  of  tbe  facts  appearing 
uQon  their  face;  also  a  knowledge  of  all  tbe 
facts  suggested  therein,  and  which  he  might, 
with  the  exerdse  of  reasonable  prudence  and 
diligence,  have  ascertained;  and  hence  a  pur- 
chaser at  a  jodidaf  sale  not  only  takes  with 
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notice  of  wbat  ta  shovm  upon  the  fae«  of  the 
procee^nff  and  in  the  manner  and  scope  as 
defined  herdn,  bat  In  addition  thereto  of  all 
facta  shown  hy  any  record  which  In  law  the 
purdiaser  is  required  to  take  notice. 

6.  Judletal  tale*  (S=950(i)— Purohaser  obtaln- 
lag  dear  legal  paper  title  also  obtalas  aa 
equity  superior  to  uy  equity  Ik  favor  of  tbo 
seller. 

If  the  record  of  a  Judidal  sale  shows  a 
legal  title  upon  its  face,  together  with  all  other 
records  which  the  law  reqaires  a  pnrctiaser  to 
take  notice,  and  the  purchaser  lias  no  actual 
notice  of  any  fact  that  impeaches  and  destroys 
the  validity  of  the  record  title  (we  mean  by 
"actual  Dotice"  such  actual  notice  as  defined  in 
the  quotation  iu  this  opinion  from  the  case  of 
Creek  Land  &  Improvement  Co.  v.  Davis,  28 
Okl.  B79,  115  Pac.  468,  herein  cited  and  quot- 
ed), and  in  addition  thereto  the  purchaser  has 
paid  a  consideratioa  for  his, title,  then  the  pur- 
chaser has  a  right  to  stand  npon  his  title,  not- 
withstanding the  title  may  in  fact  and  in 
truth  be  fraudulent,  void,  or  a  nullity  as  be- 
tween the  parties  and  all  persons  with  notice, 
actual  or  constructive.  The  law  does  not  give 
this  to  the  purchaser  because  he  holds  a  legal 
title,  but  because  he  had  a  right  to  rely  upon  a 
record  showing  a  legal  title,  and  upon  the 
strength  of  that  record  he  parted  with  a  con- 
sideration, and  this  gives  him,  in  addition  to  a 
dear  legal  paper  title,  an  equity,  which  pub- 
lie  policy  holds  to  he  superior  to  any  equity 
which  may  exist  in  favor  of  the  seller.  Ger- 
man Savings,  etc.,  Society  T.  De  Lashmutt 
(O.  O.)  67  Fed.  399. 

7.  Judicial  sales  •s=>50(l)— Sale  involvlns 
breach  of  ownert'  subetantlal  right  la  void 
against  all  who  take  with  aetaal  or  eon- 
struetlve  notice. 

A  sale  proceeding,  which  Involves  a  breach 
of  a  substantial  right  of  the  owner  as  dis- 
tinguished from  a  breach  of  a  pure  remedy 
or  a  right  of  procedure,  is  void  as  against  all 
who  take  with  notice  either  actaal  or  con- 
structive. 

8.  Courts  «=393(l)— R«P«ated  deolslons  of  In- 
ferior courts  de  not  sottio  the  law,  and  that 
tbo  parties  may  havo  aooepted  thoin  la  good 
ftlth  iiws  lot  preduda  the  blgbeat  eourt 
from  anaouBoIng  a  oontrary  rule. 

No  sneh  finality  attaches  to  the  decisions 
of  tiie  inferior  or  intermediate  courts  that  they 
can  be  considered  arf  establishing  a  rule  of 
property,  however  uniform  their  course  of  de- 
cisions or  however  long  continued.  No  ques- 
tion of  law  is  finally  settled  until  it  has  been 
determined  by  the  court  of  last  resort.  It  is 
of  the  essence  of  the  theory  of  rules  of  prop- 
erty that  the  members  of  the  community  have 
(or  may  t>e  supposed  to  have)  taken  titles, 
Invested  money,  and  regulated  their  business 
dealings  in  reliance  on  a  judicial  decision  or  de- 
cisions which  they  bad  a  right  to  regard  as  a 
final  and  authoritative  statement  of  the  law 
which  should  govern  them.  If  such  action  has 
been  taken  by  interested  parties  ou  the  faith 
of  a  decision  of  a  lower  court  merely,  this 
should  not  in  any  way  bind  or  preclude  the 
highest  court,  when  the  question  is  presented 


to  it,  from  anaoundnK  a  contrary  role,  H  that 
ia  deemed  more  correct 

Appeal  from  District  Cotir^  Carter  Coun- 
ty; W.  F.  Freeman,  Judge. 

Suit  by  lUley  Jacfcaw  against  J.  8.  Car- 
roll and  others.  Jodgment  for  the  defend- 
anta  qnletlng  title  and  removb^  cloud  from 
land.  PlalntUTs  motion  for  a  new  trial  was 
overruled,  and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

SIgler  dc  Jackson,  of  Ardmore,  tm  plain- 
tiff In  error. 

Charles  A.  Goekley  and  niomaa  Norman, 
both  of  Ardmore*  fw  defendants  in  error. 

ELTINO,  J.  This  salt  was  commenced 
In  the  district  court  of  Carter  county,  Okl., 
by  RUey  Jackson  against  J.  S.  Carroll  and 
others,  setting  ap  that  he  was  the  owner 
and  ^titled  to  immediate  possession  of  the 
southwest  quarter  of  Hie  northwest  quarter 
of  section  2d,  township  8  south,  range  1 
west 

There  are  Oiree  counts  in  Us  petition: 
First,  an  action  for  ejectment;  second,  in' 
the  nature  of  an  action  to  quiet  Htle ;'  third, 
for  recovery  of  rents  for  the  wrongful  dis- 
possession of  said  lands  for  a  period  of  six 
years  at  flOO  per  year. 

In  bis  petition,  Riley  Jackson  alleges  Id 
substance  that  he  Is  a  Chickasaw  f^eedman. 
and  that  said  lands  were  bis  distributive 
share  as  an  allottee  of  the  Chickasaw  Na- 
tion, and  sets  forth  a  copy  of  bis  patoit  to 
said  lands. 

J.  S.  Carroll,  defendant  filed  answer  de- 
nying the  allegations  of  the  plalntllTs  peti- 
tion, and  sets  up  by  way  of  afllrmatlve  de- 
fense that  he  (J.  S.  Carroll)  is  the  owner  In 
fee-simple  title  of  the  lands  sued  for  by 
plaintiff,  and  claims  said  title  by  reason  of 
a  guardian's  deed  dated  July  8,  1912,  from 
Ben  Wright,  the  duly  appointed,  qualified, 
and  acting  guardian  of  Blley  Jackacm,  Udla 
O.  Jaduon,  and  Andrew  Butier,  then  alleges 
the  due  recordatlim  of  tiie  said  deed,  and 
that  he  had  collected  the  roits  and  profits, 
paid  the  taxes,  and  made  valaaUe  Improve- 
ments tiiereon  by  greater  bull^gs,  cultiva- 
tion, and  otherwise  reelalmii^  said  land  to 
the  amount  of  $2,000,  asking  that  tltie  be 
qtileied  In  him  and  tor  all  necessary  relief, 
and  attached  as  an  exhibit  to  his  answer  ■ 
copy  of  the  guardian's  deed. 

To  this  answer  Ril^  Jackson  filed  a  re* 
ply,  denying  each  and  every  allegation  ot 
defendant's  answer  so  far  as  the  same  does 
not  admit  the  allegations  of  bis  petition, 
denying  that  Ben  Wright  was  ever  the 
guardian  of  the  plaintiff,  denying  that  the 
court  had  authorized  Ben  Wright  to  sell  the 
land  mentioned  In  plalnUfTs  petition,  and 
denying  that  any  of  the  matters  w«!e  ev« 
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aotiiorized  by  a  court  having  Jurisdiction 
af  said  matter. 

Plaintiff  alleged  farther  that  he  is  Inform- 
ed  and  believes  that  a  purported  order  ap- 
pointing Ben  Wright  as  a  guardian  was 
made  in  the  county  court  of  Garter  connty, 
and  that  said  order  was  void  and  of  no  ef- 
fect; that  at  the  time  of  said  purported  ap> 
polntment  the  plaintiff  was  in  the  peniten- 
tiary at  McAlester,  OkL;  that  he  never  sign- 
ed a  waiver,  and  never  nominated  Ben 
Wright  as  a  guardian,  and  no  notice  was 
ever  served  npon  him  of  said  proceeding, 
and  that  the  same  was  wlthont  his  knowl- 
edge or  consent,  and  that  Carroll  had  enter- 
ed Into  a  conspiracy  with  Ben  Wright,  the 
purported  gnardlan,  to  cheat  and  defraud 
this  plaintiff  oat  of  his  property,  and  that 
GarroU  had  Wright  appointed  with  a  view 
of  purchasing  said  lands  at  fraudulent  sale ; 
that  be  never  paid  the  guardian  the  consid- 
eration for  said  lands  only  through  a  fraud- 
ulent de^e  and  a  purchase  by  the  guardian 
of  worthless  property  from  the  defendant 
Oarroll;  that  Carroll  had  signed  the  bonds 
necessary  for  Wright  to  make,  and  Carroll 
had  Wright  immediately  upon  his  appoint- 
ment instltnte  laweedlngs  with  a  view 
to  carry  out  said  fraudulent  sale.  Alleging, 
fnrtliermore,  that  the  plaintiff,  at  the  time 
of  Che  purported  appointment  of  Ben  Wright 
as  Us  guardian,  was  more  than  16  years  ot 
ag^  and  that  be  was  entltied  to  notice  of 
said  proceeding  and  entitled  to  nominate  his 
own  gnsrdlan.  In  substance,  idletfng  that 
said  sale  vat  void:  First,  for  firand  per^ 
petrated  by  the  purchaser  In  securing  the 
appointment  and  the  sale;  and.  second,  be- 
cause the  appointment  of  the  guardian  was 
void  by  reason  of  failure  to  give  the  notice 
as  required  by  law  to  the  plaintiff. 

A  Jury  was  waived,  and  the  cause  pro- 
ceeded to  trial  before  the  court.  The  court, 
after  hearing  the  evidence,  rendered  a 
Judgment  In  favor  of  the  defendant  J.  S. 
Carroll,  quieting  title  In  him  end  removing 
cloud  from  title,  and  enjoining  Blley  Jack- 
son from  claiming  or  ass^tlng  any  right,  ti- 
tle, or  interest  In  said  estate. 

Motion  for  a  new  trial  was  filed  and  the 
same  overruled  by  the  court,  and  appeal 
lodged  In  this  court  by  Biley  Jackson,  plain- 
tiff below,  plaintiff  In  error  herein. 

There  Is  attached  to  the  evidence  In  the 
case^nade  a  copy  of  the  i^tltion  of  the  ap-' 
pointment  of  the  guardian,  the  waiver  of  the 
mother  of  the  plaintiff;  a  written  nomlna* 
tlmi  by  Andrew  Butler  of  Ben  Wrigbt  to  be 
his  guardian;  order  appointing  Ben  Wright 
as  the  Joint  gnardlan  of  Blley  Jac^n,  Lid- 
la  O.  Jackson,  and  Andrew  Butler;  oath  of 
guardian;  guardian's  bond;  signed  by  Ben 
Wright,  Clyde  Johnson,  and  J.  S.  Carroll; 
letters  of  guardianship;  petition  to  sell 
real  estate;  order  for  hearing  petition  to 
■sU  real  estate;  an  appraisal  ot  the  lands 
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of  the  three  minors;  the  bid  of  J.  S.  Carroll 
In  writing;  return  of  sale;  order  confirm- 
Ing  sale ;  guardian's  deed  by  Ben  Wrigbt  to 
J.  S.  Carroll;  an  order  of  the  county  Judge, 
directing  guardian  to  buy  a  team  for  $225 
and  credit  the  same  on  the  purchase  of  the 
land,  and  an  order  directing  Ben  Wr^t  to 
loan  J.  S.  Carndl  fOOO  on  a  first  real  es^ 
tate  mortgage. 

An  examination  of  the  record  In  this  case 
leads  this  court  to  conclude  that  this  sale  is 
void  absolutely  upon  the  face  of  the  pro- 
ceeding and  for  reasons  other  than  the  fraud 
alleged  and  contended  for  by  plaintiff  In  er- 
ror and  other  than  upon  the  grounds  of  the 
voldness  of  the  proceedings  by  reason  of 
failure  to  give  the  plaintiff  In  error  notice 
of  the  proceeding  for  the  appointment  of  a 
guardian,  These  last  two  being  the  ques- 
tions specifically  raised  by  the  plaintiff  in 
error  In  his  motion  for  a  new  trial,  and  the 
overmllng  of  which  contentions  by  the  trial 
court  Is.  assigned  as  error  In  this  court. 

It  Is  true  that  the  grounds  upon  which  we 
reverse  this  case  and .  direct  Judgment  for 
the  plaintiff  in  error  were  not  raised  by  the 
plaintiff  In  error  In  this  court,  but  we  hold 
that  this  court  has  authority  to  review  this 
record,  and  either  direct  or  rend^  Judgment 
such  as  the  record  discloses  that  the  trial 
court  should  have  rendered  In  the  first  In- 
stance. 

In  the  case  of  First  Nat  Bank  of  Soper 
V.  Beecher.  62  OkL  SO,  161  Pac  827,  thft 
third  syllabus  reads  as  follows: 

"Where  It  appears  that  the  court  oommitted 
prejudicial'  error  In  directing  and  rendering 
the  judgment  rendered,  and  only  questions  of 
unmixed  law  are  involved,  and  the  record  of 
the  court  discloses  what  jodgmeut  shoold  have 
been  rendered,  this  court  will  not  reverse  and 
remand  the  cause,  for  another  trial,  but  will 
reverse  and  remand  said  cause,  with  instruc- 
tlona  to  the  trial  court  to  render  die  Judgment 
which  it  properly  should  have  rendered." 

To  the  same  effect  ts  Andrews  v.  Thayw, 
171  Pac.  1117,  and  numerous  other  decisions 
by  this  court 

£1]  Wo  will  now  proceed  to  set  forth  our 
reasons  why  this  record  discloses  that  the 
sale  Is  void  up(»i  Its  face,  and  that  the 
guardian's  deed  Is  an  absolute  nullity. 

The  petition  for  the  appointment  of  « 
guardian,  signed  by  Ben  Wri^t,  asks  that 
he  be  appointed  the  guardian  <tf  Riley  Jack- 
son, Udla  O.  Jackson,  and  Andrew  Butler, 
minors.  In  Carter  county,  OkL»  and  that 
they  are  of  the  ages  of  17,  12,  and  IS  yean, 
respectively.  The  petition  for  appointment 
further  alleges:  That  as  Chickasaw  freed- 
men  the  said  minors  had  lands  allotted  to 
them  as  follows:  To  Ril^  Jackson  the  lands 
heretofore  described  In  the  statement  of  the 
case  and  being  the  lands  In  controvnsy  in 
this  case;  and  to  Andrew  Butler,  the  south- 
west quarter  of  the  southwest  quarter  ot 
sectton  20;  and  to  Udl«  .0»  Jackaei^  tlM 
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ndrthwest  qnarter  of  the  northwest  quarter 
of  section  28,  township  8  south,  range  1 
west  That  after  Ben  Wright  was  appoint- 
ed guardian  of  these  three  minors  and  on. 
to  wit,  March  25,  1912,  he  filed  a  petition  to 
sell  the  real  estate  of  the  three  minors.  In 
said  petition,  after  ailing  that  the  person- 
al property  of  said  wards  consisted  of  noth- 
ing, alleged  the  following: 

"That  the  said  wards  owned  the  following 
real  estate  of  the  approximate  raloe  of  |1,200, 
to  wit" 

Then  describes  the  three  allotmMits  here- 
tofore designated.  Tbe  order  of  sale  does 
not  appear  to  be  In  the  record.  The  re- 
turn of  sale  shows,  however,  tbe  following 
recital: 

"Comes  DOW  Ben  Wright  guardian  of  the 
estate  of  said  above-named  minors,  and  shows 
to  the  court  that  pursuant  to  the  decree  of  the 
court  entered  herein  on  the  24th  day  of  April, 
1912,  authorizing  him  as  such  guardian,  to  sell 
all  of  the  real  estate  belonging  to  said  above- 
named  minors  hereinafter  described,  he  caused 
public  notice  to  be  given  as  provided  by  law 
and  said  order  by  pnblicatlon  In  tbe  Ardmore 
Statesman  for  four  coosecutire  weeks  and  by 
posting  three  DOtiees  thereof  that  he  would,  on 
the  26th  day  of  June,  1912,  at  the  boar  of  2 
p.  m.,  sell  to  the  highest  bidder,  subject  to 
confirmation  by  said  court,  said  described 
lands;  that  on  the  25th  day  of  June,  1912,  he 
sold  said  real  estate,  to  wit.  'S.  W.  V*  of  8.  W. 
%  of  section  20,  and  S.  W.  %  of  N.  W.  Vt' 
of  section  29,  and  N.  W.  %  of  N.  W.  %  of  sec- 
tion 29,  all  In  township  S  south  and  range  1 
west,  to  J.  S.  Carroll  for  the  sum  of  $1,200 
on  the  following  terms,  to  wit,  cosh  on  delivery 
of  deed;  that  said  J.  S.  Carroll  was  the  highest 
bidder  therefor,  and  said  snm  of  $1,200  the 
highest  and '  best  sum  bid,  and  that  said  sum 
of  $1,200  is  not  disproportionate  to  the  value 
of  said  property.  Wherefore  said  Ben  Wright 
praya  the  court  to  enter  its  order  setting  said 
return  for  hearing,  and  that  upon  said  hearing 
being  had  he  be  directed  to  execute  a  proper 
conveyance  thereof  to  said  purchaser. 

"Dated  this  25tb  day  of  June,  1912. 

"Ben  Wright." 

It  appearing  from  this  return  of  sale  that 
tbe  three  allotments  as  directed  by  the  or- 
der of  the  court  were  sold  to  3.  S.  Carroll 
in  one  tract  for  the  lump  sum  of  $1,200,  on 
tbe  8th  day  of  June,  1912,-  the  county  judge 
MHifirmed  said  sale  of  said  three  allotments 
fbr  the  sum  of  $1,200  to  J.  S.  Carroll,  and 
directed  deed  by  guardian  to  J,  S.  Carroll 
to  said  lands,  and  on  the  8th  day  of  July, 
1912,  the  guardian  made  a  deed  of  said  al- 
lotments in  one  tract  for  a  lump  sum  of  $1,- 
200  to  J.  8.  Carroll. 

The  notice  of  sale  In  this  sale  proceeding 
Is  not  In  the  record,  but  we  have  a  right  to 
conclude  from  the  recitals  In  the  return  of 
sate  that  the  advertisements  and  notice  of 
sale  was  of  the  sale  of  the  land  in  one  tract, 
and  not  as  separate  tracts.  We  bold  that 
each  trace  Aould  have  been  s^  separately, 


RBPORTKB  (OkL 

and,  if  not  advertisM  ln  separate  advertise* 
ments,  they  should  have  been  s^arated  lir 
tbe  same  advertisement  or  notice  of  sale. 

The  provisions  of  the  statute  as  to  the 
kinds  of  notice  of  sale  that  Is  required, 
whether  at  public  or  private  sale,  requires 
that  the  lands  and  tenements  to  be  sold 
must  be  described  with  common  certainty 
In  the  notice.  This,  of  course,  has  refer 
ence  to  the  lands  belonging  to  each  particu- 
lar ward.  A  portl(ni  of  the  first  syllabus  of 
the  case  of  Perkins  et  al.  v.  Middleton  et  at 
<Okl.  Sup.)  166  Pac  11(H.  reads  as  toUows: 

"The  authority  of  a  guardian  to  sell  and 
convey  the  real  estate  of  his  ward  rests  en- 
tirely upon  the  statutes.  Such  real  estate 
cannot  be  sold  or  conveyed  by  the  guardian 
except  for  the  purposes  and  upon  the  terms 
and  conditions  perscribed  by  the  statute." 

This  is,  to  say  the  least  of  it  a  very  un- 
usual 'proceeding,  and  one  that  has  been 
probably  but  rarely  resorted  to,  and  hence 
the  occasions  for  courts  to  pass  upon  the  le- 
gality of  the  same  have  been  very  rare: 
After  considerable  search  we  have  been  un- 
able to  find  any  case  where  any  court  has  di- 
rectly passed  upon  this  question,  but  as  a 
proceeding  it  is  so  out  of  consonance  with 
any  elementary  sense  of  right  and  proper 
1^1  principles  and  procedure  that  wo 
think  citation  of  authority  is  unnecessary. 

These  tracts  of  land  were  the  individual 
property  of  each  of  these  minors.  Neither 
minor  had  any  Interest  in  the  tract  that  be- 
longed to  the  other  minor.  Their  interest 
not  being  Joint  or  common,  It  is  absurd  to 
contend  that  a  court  or  its  agent  had  author- 
ity to  hotchpotch  these  three  allotments  in 
one  sale  and  sell  them  es  one  tract  and  for 
a  lump  sum  without  separating  and  desig- 
nating the  Interests  of  each  ward  and  the 
particular  tract  that  was  Its  Individual  prop- 
erty and  advertising  each  particular  tract 
upon  its  particular  merits  and  disposing  of 
each  upon  its  special  intrinsic  value.  They 
were  sold  as  a  joint  Interest  when  In  fact 
and  in  truth  their  interests  were  several, 
and  a  guardianship  court  or  Its  agent  the 
guardian,  has  no  authority  under  onr  stat- 
utes for  such  iirocedure,  and  such  a  sale  is 
in  absolute  disregard  of  the  fundamental 
rights  of  the  respective  wards  and  their 
several  special  Interests,  that  this  sale  moat 
be  h^d  void: 

It  Is  true  that  the  apiwalsement  filed  in 
this  record  shows  that  each  separate  tract 
was  appraised  at  $350,  and  that  the  lump 
sum  received  for  tbe  three  combined  tracts 
sold  for  $160  in  excess  of  their  combined  ap- 
praisement. We  conclude  from  this  record 
that  this  was  a  sale  at  private  sale,  under 
the  order  of  the  court  aud  which  requires 
an  appraisement  But  die  object  of  the  ap- 
praisement is  to  fix  a  standard  below  whtcli 
the  lands  cannot  be  legally  sold;  the  statute, 
fixing  the  per  cent,  of  the  appraisement. 
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whidi  tbe  land  mmt  brinff  befere  It  can  be  a 
legal  sale.  .  . 

Tbere  Is  no  -mj  to  tell  what  any  partlcn- 
lar  -tract  brongbt  nor  what  value  tbe  pur^ 
cbasor  placed  upon  each  particular  tract 
What  each  particular  tract  possessed  of  in- 
trinsic merit  and  which  would  appeal  to  a 
purchaser  each  ward  was  entitled  to  and  eacb 
-ward  was  oititled  to  hare  its  property  sold 
separate  and  upon  the  particular  merits  of 
his  tract  of  land  ai^  to  no  more  and  no  less. 

To  divide  ttie  proceeds  of  this  sale  equally 
between  the  ttiree  minora  is  not  to  say  that 
he  has  a  ^t  distribution  of  what  his  property 
would  bring  under  a  free,  f&lr,  and  independ- 
ent sale  of  its  particular  interests. 

To  rei>eat,  this  Is  such  an  ancnnalous  and 
unusual  procedure  that  decisions  upon  the 
proposition  seem  to  be  very  rare. 

Thf>  elgbth  paragraph  of  21  Oyc.  S7,  reads 
■as  follows: 

"Sabject  to  the  qaalifications  just  noticed 
that  no  confiict  of  property  interest  shall  exist 
betwaen  the  guardian  and  his  ward.  A  guard- 
ian may  be  appointed  for  more  than  one  ward. 
Thna  where  several  wards  bold  by  a  common 
title,  one  guardian  may  be  appobited  to  act 
for  aU" 

—and  under  said  paragraph  the  case  of 
Pursley  t.  Hayes,  22  Iowa,  11,  02  Am.  (Dec. 
350.  Is  cited.  We  take  the  following  from 
tbe  body  of  the  last-«ited  case  from  pages' 
30  and  31  ^  22  Iowa,  from  images  3fi6  and 
366  of  02  Am.  Dec : 

"Next  is  the  objection  that  the  guardian  was 
appointed  for  tbe  wards  jointly,  aod  tbe  bonds 
are  for  their  securitr  in  tbe  same  manner. 
"The  record  discloses  that  Uiese  lands  con- 
stituted thb  entjfe  property  of  these  miaors. 
Each  ward  did  not  have  property  in  bis  own 
right  distinct  from  tbe  others.  Tfaey  all  held 
by  a  common  title  as  tenaots  in  common.  And 
certainly  nothing  has  been  more  common  in 
onr  practice  than  to  appoint  one  guardian  for 
•11  minora  tbn^  iuterested,  and  no  rule  of  the 
statute  can  be  found  forbidding  it  True,  the 
gnar^an'  ought  to  keep  his  account  with  eacb 
ward  separate  and  distinct.  And  this  is  all 
that  is  held  in  this  respect  in  the  case  of 
Foteaux  v.  Lepage,  6  Iowa,  123,  to  which  coun- 
sel  BO  frequently  refer.  But  a  failure  on  the 
part  of  the  guardian  to  comply  with  his  duty 
in  this  respect  would  not  invalidate  a  title 
held  under  a  sale  nu^e  by  him.  And  we  may 
.be  allowed  to  add  that,  where  property  Is  held 
as  in  Uiis  taistance,  economy  and  a  sound  dis- 
cretion would  dictate  that  the  trust  should 
be  imposed  upon  one  instead  of  upon  several 
persona.  We  fail  to  see  any  legal  or  reason- 
able objeetion  to  audi  a  practice." 

In  tbe  cited  and  quoted  case  they  sustain 
the  joint  appointment  and  the  sale  on  the 
groimds  that  the  wards  bad  a  joint  interest 
in  the  property.  But  by  strong  inference 
this  case  holds  that  if  the  wards  bad  been 
held  by  a  several  ownership  they  would  not 
have  so  held. 

We  have  examined  also  tbe  case  of  Fote- 
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atiz  V.  Lepage,  6  lowh,  128;  and  d  ted  In  the 
quotation  glTen.  TUa  las&<dted  caae  seems 
to  have  Involved  a  queatton  where  the  guard- 
ian had  merged  the  accounts  of  his  wards 
tor  whom  he  waa  joint .  guardian,  holding 
that  tbe  accounts  should  have  been  separated 
and  holding  a  joint  judgment  valid. 

It  is  possible  that  the  interests  in  lands  of 
two  or  more  minors  ml^t  be  properly  and 
legally  sold  and  carried  through  In  one  pro- 
ceeding, but  that  would,  in  effect,  if  properly 
conducted,  be  three  separate  and  distinct 
proceedings  carried  on  at  one  and  the  same 
time  and  might  be  quite  difScult  and  hazard- 
ous to  uttdertalte.  But  sudi  a  proceeding  as 
is  disclosed  by  the  record  in  the  instant  case 
we  are  compelled  to  hold  to  be  a  nullity,  and 
the  same  is  shown  upon  the  face  of  the  pro- 
ceeding. 

The  following  Is  taken  from  Pettis  v. 
Johnston,  78  Okl.  285,  190  Pac.  680: 

"A  judgment  void  on  ItB  face  may  be  vacated 
upon  motion,  no  matter  what  length  of  time 
has  interposed  since  its  rendition:  neither  is 
it  necessary  for  tbe  movant  to  show  any  meri- 
torious defense,  nor  can  tbe  court  impose  any 
conditions  for  vacating  It  See  long  Ust 
of  cases  in  annotation  to  Furmsn  v.  Furman, 
60  Am.  St.  Rop.  642.  643:  Blyth  &  Fargo  Co, 
V.  Swenson.  15  Utah,  345.  40  Pac.  1027; 
Harris  v.  Hardeman,  14  How.  337.  14  L.  Bd. 
444;  CoDdit  v.  Condit.  168  Pac.  456." 

Tbe  tenth  syllabus  of  Pettis  v.  Johnston, 
supra,  reads  as  follows: 

"A  jodgment  which  is  void  upon  its  face, 
and  requires  only  an  inspection  of  the  judg- 
ment roll  to  demonstrate  its  want  of  validity, 
is  a  'dead  Hmb  upon  the  Judicial  tree,  which 
may  be  lopped  off  at  any  time;'  it  can  bear  no 
fruit  to  the  plaintiff,  but  is  a  constant  menace 
to  the  defendant,  and  may  be  vacated  by  tbe 
court  rendering  it  'at  any  time  on  motion  of 
a  party  or  any  person  affected  thereby,'  either 
before  or  after  the  expiration  of  three  years 
from  the  rendition  of  aach  void  jadgment. 
Such  motion  is  unhampered  by  a  limitation  of 
time." 

[2]  A  guardianship  proceeding  for  the  sate 
of  a  ward's  real  estate,  void  upon  Its  face, 
or,  in  other  words,  the  recbrd  of  the  proceed- 
ing, shows  that  tt  waa  in  contravention  of  the 
essential  terms,  conditions,  and  purposes  of 
the  statutes,  and  Is  so  out  of  consonance  with 
the  policy  and  safeguards  of  the  general  law 
intended  for  the  protection  of  tiie  funda- 
mental rights  of  the  wards  of  probate  courts 
that  it  binds  no  one  and  all  who  deal  in  such 
lands  purported  to  be  sold  under  such  pro* 
ceeding,  does  so  at  his  peril,  and  at  the  risk 
of  having  the  title  declared  yoii  upon  Ita 
face. 

[3]  This  cause  Is  therefore  reversed  and 
remanded,  with  directions  to  enter  judgment 
for  the  lands  sued  for  in  favor  of  the  plain- 
tiff in  error,  Riley  Jackson,  and  decree  de- 
claring tbe  guardian's  deed  void  and  of  no 
force  and  effect  and  canceling  the  same  and 
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dedarlBg  lite  title  to  1m  In  the  plelntifl  In 
error,  BUe^  SaxSsmxi,  and  enjolnli^  the  de- 
fBodant  In  erm.  and  an7  one  dalmlns  b7 
or  thnm^  blm,  from  delinlng  any  right,  tl- 
tie,  or  Intereet  In  and  to  said  lands,  and  that 
the  court  proceed  to  detemlne  the  amonnt  of 
rents  and  pn^ts  due  the  plalntUt  In  error, 
BUegr  Jackson,  as  against  the  defoidaitt  J.  8. 
Carroll  for  the  wrongful  dispossession  of  said 
Unds. 

HABBISON,  O.  X,  and  JOHNSON,  MC- 
NEILL, NIOHOLSON.  and  KSNNAMER.  JJ^ 
concur. 

On  Petition  for  Rehearing. 

^ler  &  Jadcaon,  ct  Ardmere,  ft»  plaintiff 
in  Nror. 

Charles  A.  Coakley  and  Thomas  Norman, 
both  of  Ardmore,  for  defendants  In  error. 

Joe^  a  Ston^  Charles  A.  Moon,  and 
VnaOs  Stewart,  all  oC  Muskogee,  Kenneth 
H.  Lott,  of  Okemah.  J.  B.  Ootttngham,  8.  W. 
Hayes,  George  M.  Green,  D.  B.  Mclnnls,  3.  H. 
Srereat,  Ed.  S.  Vaught,  and  Phil  D.  Brewer. 
aU  of  Oklahoma  City,  Thos.  H.  Wren,  of  Oke- 
mah, and  A.  Q.  Godiran,  of  Tulsa,  amid 
curia. 

EI/riNG.  J.  It  Is  the  contention  of  those 
favoring  the  petition  for  rehearing  In  this 
cause  that,  since  the  court  had  Jurisdiction 
of  the  minor  and  of  the  subject-matter,  any 
defects  that  afterwards  arose  in  the  pro- 
ceeding were  mere  Irregularities  and  were 
cured  by  an  order  of  cooflrmatloD.  They  of- 
fer but  one  authority  in  support  of  the  con- 
tention that  this  defect  is  a  mere  irregular- 
ity, and  that  is  at  the  close  of  their  brief, 
and  this  authority  we  hereinafter  discuss. 

The  whole  burden  of  the  argument  In  the 
brief  of  the  supporters  of  the  i>etltlon  for 
rehearing  is  devoted  to  .an  effort  to  show  that 
the  purchaser  could  not  have  had  notice  ot 
these  defecta  under  the  state  of  the  record, 
and  certainly  if  the  defects  complained  of 
wore  mere  irregularities  (and  we  suppose  they 
mean  by  irregularities,  such  as  are  defined 
In  Bares  t.  MuUens,  25  Okl.  679,  107  Paa 
433,  hereinafter  <dted),  then  the  fact  that  the 
purdiaser  had  notice  of  these  defects  could 
not  in  any  way  affect  bis  title,  for  the  rule 
la  that  the  owner  cannot  take  advantage  of 
irregularities  as  against  a  purchaser  only 
by  appeal  of  tbe  proceeding,  and  in  a  pro- 
ceeding such  as  is  the  one  in  the  Instant  case 
as  against  Irr^ularltles  It  would  make  no 
difference  whether  the  purchaser  had  notice 
or  not,  and  we  come  to  the  condosion  that 
the  supporters  of  tbe  petition  for  rehearing 
in  this  case  regard  the  defect  in  this  pro- 
ceeding something  more  than  a  mere  Irrcg' 
ulartty ;  otherwise  they  would  not  be  putting 
up  such- a  strenuous  contention  on  the  ques- 
tion of  notice  as  they  are  doing  in  this  case. 

[4]  There  are  two  propositions  that  the 
amid  curife  repeat  in  tiresome  regularity,  and 
that  Is  that,  the  county  court  of  Carter 


eonnty  havinc  JarMioUoD  of  flw  guardian 
and  of  the  snbject^natter,  any  proceeding  by 
the  court  ttiereafter  conld  not  bo  void  and 
the  oOier  is  that  the  defect;  if  any,  was  a 
mm  irregularity. 

We  would  infer  that  the  propo^tkm  tor 
whldi  the  supporters  of  the  petition  for 
hearing  contad  is  that.  If  the  county  coort 
had  iuortsdlctltm  ot  the  ward  and  the  mhject- 
matter.  then  any  act  performed  by  the  court 
thereafter  would  be  a  mere  trrc^ularity  and 
not  mbject  to  a  collateral  attack.  Tb»  fol- 
lowing howerer,  is  the  true  rule  as  found  In 
7  Etacy.  U.  S.  Sup.  Court  Reports,  626: 

"Qualifioation  of  Aifle.~lt  has  been  express- 
ly held  in  several  well-coQsldered  cases  that 
tbs  doctrine  Jnst  set  forth  that  when  a  court 
lias  once  acquired  Jnrisdietion  it  has  a  ri^t 
to  decide  every  question  wliidi  arises  in  the 
ease,  and  its  Judgment,  howerer  erroneous, 
cannot  be  collsterally  assailed,  is  only  correct 
when  the  court  proceeds,  alter  acqalring  jnris- 
dietion of  tbe  cause,  aeeordhig  to  established 
modes  governing  tbe  dass  to  which  the  case 
belMigB.  and  does  not  transcend  in  tbe  extent 
or  character  of  its  Jodgmeat  the  law  wbich  is 
applicable  to  it.  AltliODgh  a  court  may  have 
jnrisdietion  over  the  parties  and  tlie  subject- 
matter,  yet  if  it  makes  a  Judgment  or  decree 
wbich  is  not  within  the  powers  grsnted  to  It 
by  law  of  its  organltBtion,  its  Judiment  or  de- 
cree is  Toid.** 

And  following  this  is  fomd  this  note: 

"QuaHfteKUom  of  AslA-Wladsor  t.  MeTei^ 
93  n.  &  274,  28  L.  Bd.  014." 

See  Windsor  v.  McVeigh,  98  V.  S.  274.  282 
(23  L.  Ed.  914)  for  the  following: 

"Though  the  coart  may  possess  Jurisdiction 
of  a  eanse,  and  o{  the  snbJAct-matter,  and  ot 
the  parties,  it  is  stilt  limited  in  its  modes  of 
procedure,  and  in  the  extent  and  diaracter  of 
its  judgments.  It  must  act  Jvdidally  In  all 
things,  and  cannot  then  transcend  the  power 
conferred  by  the  law." 

In  the  case  of  Both  r.  Union  Natl<mal 
Bank,  68  OkL  100  Pac.  605,  tbe  court 
said: 

"Where  tiie  record  in  a  case  affirmatively  dis- 
closes tbe  facts  to  be  sacfa  that  such  court 
is  without  power  in  such  case  to  make  the  or- 
der or  decree  It  assames  to  make,  the  same  is 
void,  and  therefore  subject  to  collateral  attack 
for  want  of  Jurisdiction  to  tbe  extent,  at  least, 
that  Buch  court  Is  wlthoot  power  to  make  the 
same." 

The  same  propoaltloB  la  laid  down  In  5 

R  C.  L.  853. 

Our  conclusion  Is  that  the  act  of  the  county 
court  and  the  guardian  in  selling  these  three 
separate  Indirldnal  allotments  in  the  manner 
In  which  they  were  waHA  was  such  a  proceed- 
ing as  could  only  be  had  In  a  sale  of  a  Joint 
interest,  and  where  the  intraest  of  the  three 
minors  atta<died  to  every  part  and  pared  ot 
the  tract,  we  bold  the  sale  to  be  void  for 
the  reason  that  It  was  against  public  policy 
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and  the  statute,  and  we  do  not  care  whether 
you  designate  the  act  void  because  In  excess 
of  statutory  or  constltntlooal  Jurisdiction  of 
the  county  court  or  In  excess  of  the  inherent 
power  of  the  county  court  In  either  event, 
it  is  beyond  the  power  ot  the  court  to  direct 
or  the  guardian  to  perform  without  direction 
and  the  court  to  confirm'  such  an  act. 

This  holding  was  stated  In  substance  In 
the  original  opinion,  and  there  Is  nothing  in 
the  petition  for  rehearing  or  the  brief  in 
support  thereof  that  has  caused  this  court  to 
change  its  attltnde  taken  in  the  original 
opinion,  and,  to  repeat,  will  state  that  the 
main  a^rument  and  citation  of  authority  In 
the  brief  and  petition  for  rehearing  Is  directed 
to  show  that  the  state  of  the  record  was 
not  sufficient  to  bring  notice  home  to  the  pur- 
duuser,  the  defendant  in  error  J.  S.  Carroll. 

[I]  This  court  has  passed  upon  various 
phases  of  fraud  In  the  procurement  of  orders 
of  confirmation  and  guardianship  proceed- 
ings, stating  when  open  to  attack  and  when 
not;  when  void  and  when  voidable;  when  ir- 
regularities and  when  nullities;  when  the 
purchaser  tabes  with  and  when  without 
notice,  and  when  the^  purchaser  becomes  an 
Innocent  purchaser  for  value  without  notice 
and  under  what  circumstances  of  the  record 
a  purchaser  is  an  Innocent  purchaser  with- 
out notice  and  for  value;  and  some  of  said 
opinions  being  as  follows:  Both  v.  Union 
National  Bank.  58  Okl.  604.  160  Pac  605; 
Burton  v.  Compton,  60  Okl.  365,  150  Pac. 
1080;  Lengley  v.  Ford,  171  Pac.  471 ;  Adams 
on  &  Gas  Co.  V.  Hudson,  155  Pac.  220;  Win- 
ters v.  Okla.  Portland  Cement  Co.,  164  Paa 
965,;  l^omas  T.  Huddleston  et  al.,  164  Paa 
106;  Perkins  T.  Middleton,  166  Paa  1105; 
Griffin  v.  Culp,  174  Pac.  495;  Allison  v. 
Crummey,  64  Okl.  20,  166  Pac.  681;  Eaves 

Mullen,  25  Okl.  679,  107  Pac.  4S3;  HcCoy 
et  aL  T.  Mayo,  174  Pac.  ^1;  Gaines  Mont- 
gomery, 82  OkL  275,  200  Paa  219;  Levi 
CarlUe  t.  Nat  O.  &  Dev.  Co.,  201  Paa  377 ; 
Xbotle  T.  Payne,  82  OkL  178.  199  Paa  201. 

We  think  that  a  study  of  the  1^1  proposl- 
tlons  and  the  facts  InTolTed  In  the  above- 
Uated  caaes  will  malce  It  reasonably  dear 
aa  to  when  and  wboi  not  and  in  wbat  man- 
ner orders,  judgments,  and  proceedings  can 
be  collaterally  attacked  and  when  they  can 
and  when  thej  cumot  be  set  artde.  We  are 
not  going  to  take  the  time  and  space  to  an- 
alyse ttw  various  phases  and  legal  proposi- 
tions In  the  above  list  of  cases.  We  may, 
taowerer,  analyze  <me  or  two  of  the  proposi- 
tions Involved  whiai  are  particularly  ap- 
plicable to  the  Instant  case  before  we  are 
through. 

From  the  reading  of  these  cases  we  find 
it  would  be  difficult  -to  deduce  a  general 
principle  that  would  be  a  test  of  when  a 
proceeding  is  void  and  when  only  voidable, 
since  such  a  variety  of  facts  and  drcum- 
stances  arise  In  these  proceedings.    It  is 


almost  Impossible  to  find  a  general  prindide 
applying  to  all  of  tbem,  and  henoe  each  case^ 
like  the  tub.  must  stand  upon  its  ovni  l>ottom. 

Attorneys,  and  even  the  courts,  are  in 
many  instances  Inaccurate  In  the  use 
of  language;  or  probably  the  best  way  to 
state  it  is  to  say  that  in  their  use  of  lan- 
guage they  are  often  misleading,  and  this 
arises  from  the  fact  that  they  often  fail 
to  state  the  scope  that  is  intended  to  be 
given  the  language  used.  To  illustrate,  we 
say  that  a  certain  proceeding  is  void  and 
a  nullity  and  beyond  the  power  or  Jurisdic- 
tion of  the  forum  In  which  it  was  made, 
and,  if  sach  voidness  appears  uptm  the  face 
of  the  proceeding,  that  the  purchaser  and  his 
assigns  and  successors  take  no  title.  This  is 
a  true  statement  as  far  as  it  goes,  but  Is 
misleading  for  the  reason  that  it  does  not  go 
far  enou^.  A  purchaser  is  not  only  bound 
by  what  is  shOAvn  upon  the  face  of  the  court 
proceeding,  or  judgment  roll,  but  the  pur- 
chaser and  even  the  court  is  also  bound  to 
take  notice  of,  not  only  the  court  record,  but 
all  other  records  that  affect  the  title  and 
rights  of  the  parties  involved  In  the  proceed-, 
ings,  and  which  In  law  are  held  to  be  notice. 
'  The  following  is  the  first  and  third  sylla- 
bus of  the  case  of  Creek  Land  &  Improve- 
ment Ca  T.  Daris,  28  Okl.  579,  IIS  Paa 
468: 

"1.  A  porcbaser  of  lands  takes  them  with 
cooatraedve  notice  of  whatever  appears  in  th« 
conveyances  whidi  constitute  his  chain  of 
title;  and,  if  sufficient  appears  thereio  to  put  a 
prudent  man  on  inquiry,  which  would,  if 
prosecuted  with  ordinary  diligeDce,  lead  to  ac- 
tual notice  of  a  right  or  title  In  conflict  with, 
that  be  is  al>oat  to  purchase,  and  he  fails  to 
make  such  Inqidzy,  the  law  vrill  charge  him 
with  the  actual  notice  be  would  have  received 
if  be  had  made  it" 

"S.  'Actual  notice*  does  not  always  mean 
what  in  metaphysical  strictness  it  imports,  but 
more  often  means  knowledge  of  facts  soffi- 
clently  pertinent  to  character  to  enable  rea- 
sonably cautious  and  prudent  persons  to  in- 
vestigate and  ascertain  as  to  the  ■  nltimatt 
facts.** 

The  following  Is  the  second  syllabus  of 
.the  case  of  Enowles  v.  Williams  et  al.,  68 
Kan.  221,  48  Paa  850: 

"A  purdiaser  of  land  most  look  to  the  title 
papers  under  which  be  purchases,  and  he  is 
chargeable  with  notice  of  the  facts  appearing 
upon  their  face;  also  with  knowledge  of  all 
facts  Boggested  therein,  and  which  he  might, 
with  the  exerdse  of  reasonable  prudence  and 
diligence  have  ascertained." 

For  instance.  In  the  case  of  Thomas  t.  Hud- 
dleson,  heretofore  dted,  in  which  Blakemore, 
Cfxumisaioner.  discusses  wbat  Is  embraced  in 
the  records  that  purdiasers  are  presumed  to 
take  knowledge  of,  it  was  held  that  the  pur- 
chaser would  be  fadd  to  take  notice  of  the 
enrollment  record  of  the  OommissloDer  «C  the 
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Five  GtTlllzed  lYlbes,  wbldi  ebowed  condu- 
■Irely  tbat  the  ward  was  of  age  at  tbe  time 
the  order  to  sell  bis  lands  was  made,  and 
tbat  hence  the  probate  conrt  was  wltbont 
jarlsdlctlon  to  make  tbe  order,  since,  not  baT- 
Ing  Jurisdiction  of  a  ward  shown  hy  a  conclu- 
sive record  to  be  of  age  and  hence,  no  longer 
laboring  under  the  disability  of  minority. 

Of  conrse.  If  tbe  question  of  age  bad  been 
a  matter  resting  entirely  In  the  realm  of 
proof  and  there  was  no  record  showing  tbat 
be  bad  arrived  at  age,  then  tbe  presumption 
of  nonage  would  have  arisen  to  support  the' 
Talldity  of  the  Judgment  But  this  could  not 
be  true  In  tbe  face  of  a  conclusire  record 
showing  blm  to  be  of  age  at  the  time  the 
order  was  mad&  Hence  the  statement  "that 
what  is  shown  upon  the  face  of  a  record  is 
aQ  that  binds  the  purchaser"  is  mi^eading. 
Tbe  true  statement  is  that  the  purchaser  is 
bound  by  any  record  which  In  law  he  is  bound 
to  take  notice  of,  whether  in  tbe  proceeding 
or  not 

To  bind  this  purchaser  It  must  be  a  fact 
tbat  tbe  Interest  of  these  minors  was  in  fact 
and  In  truth  an  individual  and  severable  in- 
terest at  tbe  time  of  tbe  sale,  or  that  that  of 
Riley  Jackson  was  such  an  Interest.  It  must 
further  appear  to  be  a  fact  that  tbe  court 
Bold  it  as  a  Joint  Interest  or  In  such  a  man- 
ner as  the  Joint  Interests  of  two  or  more 
wards  would  be  sold.  It  must  be  shown  fur- 
thermore that  the  record  in  this  case  is  such 
Oiat  constructive  notice  of  these  facts  is  giv- 
en the  purchaser. 

The  record  that  we  are  dealing  vpitb  in 
the  instant  case  does  show,  and  it  Is  nnre- 
_Xuted  by  tbe  answer,  since  not  denied,  but  in 
&ct  la  admitted,  tbat  Riley  Jackson's  in- 
terest Id  tbe  land  was  a  certain  40  acres,  al- 
lotted to  blm  OB  a  CAlt^saw  freedman,  and 
this  Interest  Is  set  out  In  bis  petition  in  this 
suit,  and  a  copy  of  bis  patent  is  attached  to 
the  petition,  and  tiie  defendant  in  tbe  suit 
does  not  deny  tbat  It  was  Riley  Jackson's 
Individual  allotmeot  tbat  constituted  a  por- 
tkm  of  the  lands  bought  in  tbe  proceeding, 
but  sets  up  a  claim  to  the  same  through  the 
guardlanelilp  proceeding  involved  herein,  and 
wbUHx  proceeding  is  set  out  In  the  record  In 
Oils  case. 

The  lands  bo  allotted  to  Riley  Jackson  as 
his  individual  land  will  continue  to  be  his 
property  until  It  Is  shown  to  have  passed  to 
some  one  else^  The  record  shows  tbat  tbe 
only  transfer  of  whatever  Interest  Riley  Jack- 
son had  was  the  transfer  In  the  proceedings 
tbat  we,  In  this  case,  have  held  v<dd  fi>r  the 
reason  tbat  it  was  sold  In  a  Joint  conveyance 
with  the  lands  of  the  other  two  minors.  So  It 
does  not  matter  whether  this  record  shows 
whether  tbe  other  two  minors  held  their  in- 
terest Jointly  or  severally,  but  it  Is  sufficient 
If  It  is  shown  by  this  record  tbat  Riley  Jack- 
•on's  interest  was  an  Individual  interest  and 
is  forthermore  abown.  as  we  bold,  tbat  this 
minor's  Individual  allotment  was  hotchpotdi- 


ed  and  sold  with  tbe  Intwesta  of  die  other 
two  minora. 

A  copy  of  tbe  patent  ai^wars  In  this  rec- 
ord showing  the  lands  in  controversy,  tbe 
40-acre  tract,  to  have  been  patented  to  Riley 
Jackson,  a  freedman,  .as  bis  Individual  allot- 
ment. The  date  of  tbe  approval  of  said  pat- 
ent was  1006,  while'  the  petition  for  sale  in 
tbe  Instant  proceeding  was  filed  March  25. 
1912,  so  the  patent  and  record  tb^^f  of 
which  the  purchaser,  J.  S.  Carroll,  was 
bound  to  take  notice,  was  In  existence  a  long 
time  prior  to  tbe  commencem«it  of  tbe  iffo- 
ceedlngs  under  which  he  seelfs  to  procure 
title,  showing  that  tbe  lauds  in  controversy 
was  tbe  allotment  of  Riley  Jackson.  This 
brings  notice  borne  to  J.  S.  Carroll,  tbe  pur- 
chaser,  of  tbe  individual  interest  of  Riley 
Jackson  in  this  tract  of  land,  at  tbe  time 
Carroll  purchased  the  same. 

Tbe  very  documents,  tbe  patents,  showing 
tbe  allotment  of  this  land  in  severalty  of  these 
minors,  would  be  among  the  first  instruments 
appearing  in  an  abstract  of  title,  and  are  tbe 
sole  basis  of  title,  and  it  would  be  absurd  to 
contend  tbat  the  defendant  In  error  J.  S. 
Carroll  was  not  required  to  take  notice  of 
wbat  they  show, 

[<,  7]  Tbe  only  question  left  for  considera- 
tion now  is  whether  tbe  record  In  this  court 
shows  a  Joint  Instead  of  a  severable  sale  of 
this  Interest.  Of  this  there  can  be  no  ques- 
tion, but  since  we  have  taken  up  an  exposi- 
tion of  this  matter  we  will  analyze  and  8h<r9r 
conclusiveiy  how  this  arises. 

The  supporters  of  tbe  petition  for  rehear- 
ing in  their  brief  state  that  this  court  has 
ignored  the  proper  rule  of  presumptions  in 
considering  this  case.  The  rule  of  presump- 
tion as  tbey  state  It,  and  with  which  we 
agree,  Is  tbat,  in  tbe  absence  of  any  showing 
in  tbe  record  eitbw  one  way  or  tbe  other,  a 
presumption  arises  In  favor  of  tbe  existence 
of  all  those  matters  necessary  to  give  tbe 
county  court  Jurlsdlctiim  and  In  favor  of  tbn 
validity  of  the  sale. 

The  writer  of  said  brief  states  that  this 
court  reversed  this  rule  of  presumption  and 
presumed  the  existence  of  such  facts  as 
would  make  the  record  void,  and  the  writer 
of  said  brief  seems  to  base  his  conclnsion 
upon  tbe  following  situation,  to  wit:  There 
is  absent  from  the  record  a  copy  of  the  orier 
of  sale  and  of  the  notice  of  sale.  This  ab- 
sence of  these  portions  of  the  record  was 
stated  In  tbe  original  opinion,  and  they,  being 
absent,  tbe  writer  of  the  brief  states  that  this 
court  presumed  tbat  tbe  county  court  ordered 
a  Joint  or  hotchpotch  sale,  and  that  the  no- 
tice of  sale  advertised  a  Joint  sale  and  not  a 
sale  of  the  several  Interests. 

We  differ  with  the  writer  of  the  bri^.  and 
state  that  the  opinltm  does  not  presume  any 
such  facts,  but  tbe  option  gives  tbe  sab- 
stance  of  the  return  of  sale,  which  recites 
that  the  order  directed  them  to  sell  it  aa  <me 
tract,  and  that  they  were  advertised  as  on* 
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tract,  and  that  It  wa«  sold  as  one  tract  for 
die  lump  mmi  of  $1,200,  and  we  desire  to  as- 
sert nov,  and  ^tb  emphaslB,  tbat  It  does 
not  make  any  difference  whether  Uie  order 
of  Bale  Erected  this  lai^  to  be  sold  as  the 
several  Interests  of  the  minors  or  not,  or 
whether  It  directed  It  to  he  sold  as  a  joint 
Interest  and  as  one  tract.  Neither  doe^  It 
make  any  difference  whether  the  guardian 
advertised  It  In  the  notice  of  sale  to  sell  as 
the  indtTldaal  allotments  of  the  minora,  or 
whether  he  advertised  It  to  sell  In  one  tract, 
without  designating  the  IndlTldual  interests 
of  each  minor,  since  the  return,  of  sale  shows 
that  It  was  sold  as  a  Joint  Interest  and  as 
one  tract  and  for  a  lump  aam,  that  It  was 
deeded  In  the  same  manner  and  confirmed  In 
the  same  manner,  and  hence  as  a  sale  It  is 
void  as  shown  upon  the  face  of  the  record. 
We  care  not  whether  the  order  was  Joint 
or  not,  or  whether  the  notice  was  In  accord- 
ance with  the  law,  and  adrertlsed  lands  of 
each  Individual  separately,  the  sale  was  not 
a  legal  sale,  and  was  such  a  sale  as  a  court 
could  not  l^llze  by  an  order  of  confirma- 
tion. AU  tMs  appears  upon  the  face  of  the 
return,  upon  the  face  of  the  deed  and  upon 
the  face  of  the  order  of  confirmation,'  and  It 
shows  that  the  Interests  of  these  mtfiors  were 
merged  and  botchpotched,  and  no  one  could 
determine  as  to  what  the  Interests  of  each 
minor  was. 

The  case  of  McCoy  v.  Uayo,  heretofore  dt- 
edi  was  a  case  In  which  a  minor's  lands  were 
sold  for  lurt  cash  and  part  i^operty,  ex- 
changed therefor,  and,  this  aM>earlng  upon 
the  face  of  the  deed,  the  deed  was  held  ab- 
solutely void,  and  the  purchaser  took  no  In- 
terest >  We  quote  tbe.foUowlns  from  page  494 
of  174  Pac: 

'*lt  foUowfl  that,  even  If  the  procednre  re- 
quired by  law  bad  been  followed  for  the  sale 
of  the  minor's  Interest  In  the  land  In  question, 
ft  appearing  opon  the  face  of  the  deeds,  which 
are  the  basis  of  plaintiff's  recovery,  that  the 
consideration  of  the  sale  was  for  part  cash 
and  part  property,  such  deeds  were  absolately 
Toid,  The  deeds  set  ap  by  the  plaintiff  being 
absolutely  void  upon  their  face,  the  answer  of 
James  Dangherty  stated  a  defense  to  the  ac- 
tion, and  the  court  committed  reversible  error 
in  sustaining  plaintiff's  demurrer  to  the  an- 
swer of  James  Daugherty." 

We  will  state  tbat  the  case  of  Perkins  v. 
lUddleton,  heretofore  tAted,  was  the  same 
kind  of  a  case  as  the  case  of  McCoy  v.  Mayo, 
and  was  a  sale  of  a  minor's  Interests  without 
caA  and  for  exchange  of  property,  but  In  the 
last-cited  case  it  did  not  appear  anywhere 
upon  the  face  of  the  record  or  upon  the  deed 
tbat  It  was  for  an  exchange  of  property,  but 
appeared  regular  and  for  cash,  and  It  was 
held  that  a  subsequent  purchaser  without  no- 
tice and  for  ralue  ttxA  good  title,  but  that 
the  minor  had  a  cause  of  action  against  the 
purchaser  to  recover  the  difference  between 
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the  value  of  Che  lands  sold  and  the  i^operty 
exchanged  tborefor. 

We  are  Inclined  to  av<dd  the  givlair  ct  un- 
necessary deflnitlMis,  but  we-  are  g(rfng  to 
assume  such  a  burden  In  this  case  and  un- 
dertake to  lay  down  a  deOnltion  of  the  rights 
and  powera  of  pundtasera  In  guardianship 
and  Judicial  salea  as  follows:  If  the  record 
of  a  sale  shows  a  legal  title  upon  Its  face^ 
together  with  all  other  records  of  which  the 
law  requires  a  purchaser  to  take  notice,  and 
the  purchaser  has  no  actual  notice  of  any  fact 
that  Impeachea  and  destroys  the  validity  of 
the  record  title  (we  mean  by  actual  notice 
such  notice  as  Is  defined  in  Uie  quotatltm  in 
this  opinion  from  the  case  of  Creek  Land  & 
Improvement  Co.  v.  Davis,  heretofore  dted 
and  quoted),  and  has  paid  a  consideration  for 
his  title,  then  the  purchaser  has  a  right  to 
stand  upon  his  title  notwithstanding  the  title 
may  be  in  fact  and  in  truth  fraudulent,  void, 
and  a  nullity  as  between  the  parties.  The 
law,  does  not  give  this  to  the  purchaser  Be- 
cause he  holds  a  leg^  title,  hut  t>ecause  he 
had  a  right  to  rely  upon  a  record  showing  him 
a  legal  title,  and  upon  the  strength  of  that 
record  he  parted  with  a  consideration.  Tills 
gives  him,  In  addition  to  a  clear  legal  paper 
title,  an  equity  which  public  policy  holds  to 
he  superior  to  any  equity  wbidi  may  exist  In 
favor  of  the  seller. 

It  Is  the  policy  of  the  law  to  recognize  as 
superior  the  equity  and  rights  of  a  purchaser 
in  such  a  case  as  against  a  seller;  This  is 
discussed  In  the  cases  of  Tootle  v.  Payne  and 
Allison  V.  Crummey,  heretofore  cited.  The 
case  of  Gferman  Savings,  etc..  Society  v.  De 
Lashmntt  (C.  0.)  67  Fed.  399,  discusses  the 
principle  above  stated.  The  f<^owing  Is 
quoted  from  the  last-cited  case: 

"The  doctrine  of  boon  fide  purchaser  Is  not 
applied  to  protect  an  equity  against  a  legal 
estate,  but  to  'protect  the  legal  title  against  a 
prior  equity,  by  uniting  with  audi  legal  title 
an  equity  arising  from  the  payment  of  money, 
and  securing  the  conveyance  without  notice 
and  a  clear  conscience.'  ** 

See,  also.  In  this  connection,  8  O.  J.  1147- 
11^,  under  the  bead  of  "Bona  Fide  Pnr> 
chaser.** 

Bven  as  d^ed  abore^  ttiere  an  excsptlons 

but  we  are  not  going  to  undertake  tu  point 
them  out  In  this  o^nlon,  but  suffice  to  say 
that  this  rule  Is  applicable  In  the  instant 
case,  and  states  the  rule  that  controls  herein 
and  when  api^ed  to  the  facts  and  the  state 
of  this  record  J.  S.  Carroll,  the  defendant  in 
error,  cannot  be  held  to  be  an  Innocoit  pur- 
chaB«r  without  notice,  but  must  be  held  as 
bound  by  the  face  of  tbts  record  and  by  other 
records  which  the  law  requires  him  to  have 
tak&i  notice. 

We  have  heretofore  stated  that  the  u^^u- 
m^t  in  support  of  the  irregularity  theory  by 
those  contending  for  the  petition  for  rehear- 
ing In  this  case  was  a  very  short  argument 
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at  tha  dose  of  Uielr  brief,  and  ther  dt»  and 
4note  from  the  case  of  Carolina  t.  Mont- 
Bomeryt  177  Paa  613.  In  this  case  OiSa  conrt 
refused  to  hold  a  gnardlamdilKi  proceeding 
ag&x  to  conatera!  attack  for  the  xeaaon  that 
the  guardian  had  f^ed  to  execute  a  sales 
bond.  This  conrt  held  that  the  failure  to 
make  this  btnid  was  a  mete  Insularity,  not- 
withstanding the  &ct  that  section  6664.  R. 
L.  1910,  directs  the  making  of  Ola  bond  be- 
fore sale.  But  the  court,  in  this  case,  in- 
terpreted this  to  be  a  directory  statute  and 
not  mandatory.  The  brief  then  taters  the 
existence  of  an  analogy  both  in  tact  and  prin- 
eiide  to  exist  between  the  case  at  bar  and 
the  dted  case^  and  hence  conduded  that  this 
conrt  should  hold  the  dtfect  In  the  Instant 
case  a  mere  Irregnlarity,  and  not  a  substan- 
tial defect  Our  answer  to  this  argument  Is 
that  the  holding  of  the  court  in  Carolina  t. 
Montgomery  does  not  help  us  In  determining 
the  ri^tnesB  or  wrongness  of  the  opinion 
tn  the  Instant  case  and  gets  ns  nowhere. 
Hiis  court  has  In  some  Instances,  as  In  the 
ease  Just  dted,  held  certain  statutes  prorld- 
Ing  for  procedure  In  guardianship  matters  to 
be  merely  directory,  while  it  is  tadd  other 
statutes  providing  for,  procedure  to  be  man- 
datory. For  instance^  In  the  case  of  Winters 
T.  Oklahoma  Portland  Cement  Co.,  heretofore 
dted,  wherein  a  private  sale  of  the  property 
of  a  ward  failed  to  sell  for  the  per  cent  of 
the  appraisement  stated  to  be  necessary,  it 
was  held  that  the  statute  was  mandatny  and 
the  sale  void. 

In  the  case  of  Roth  r.  TTnlon  National 
Bank,  heretofore  dted.  It  was  hdd  that  a 
mortgage  glv^  on  the  property  of  a  minor's 
estate  In  excess  of  the  debts  for  which  the 
estete  was  legally  liable  was  Invalid  to  the 
amount  of  the  excess,  since  In  contravention 
of  section  6364,  R.  L.  1910. 

In  the  case  of  McCoy  t.  Mayo  and  that 
id  Perkins  v.  Mlddleton.  heretofore  dted,  It 
Was  hdd  that  the  stetnte  requiring  the  sale 
of  a  minor's  land  to  be  for  cash  or  for  part 
cadi  and  balance  by  deferred  payments  was 
maddatory,  and  that  a  sale  in  occhange  for 
other  property  was  void.  Hence,  after  a  re- 
view of  all  these  caaes,  we  come  to  the  same 
condudon  as  is  stated  in  7  Words  and 
Phrases,  6748:  '^e  distlnctlfm  between 
remedy  and  substantive  right  ts  incapable 
of  exact  deflnltion,"  and  just  what  omtrols 
a  court  in  deflnii^  a  certeln  stetute  pertein- 
Ing  to  iffMedure  te  be  ^rectory  and  anotiier 
stetute  to  be  mandatory  Is  dlflScult  to  deter- 
mine, and,  no  mattw  how  mndt  courte  may 
imderteke  to  limit  and  define,  that  when  they 
nnderteke  to  apply  such  a  prindple  to  the 
particular  facte  of  a  particular  case  the  diffi- 
culties still  continue. 

We  talw  the  following  from  page  14  of  the 
brief  in  support  of  the  petition  to  rdiear: 

"The  question  aa  to  when  a  defect  in  a  pro- 
bate sale  proceeding  ia  jurisdictioQal,  and  wben 
it  is  a  mers  iiregolarity  was  first  passed  upon 


by  the  Supreme  Oenrt  of  Oklahoma  tn  the  case 
of  Eaves  v.  Mallen.  2S  OU.  670,  107  Pac  483. 
wbldi  case  has  been  many  times  dted.  approv- 
ed, and  followed.  We  hope  the  court  will  care- 
fdly  examine  this  entire  ease,  bet  we  shall 
quote  therefrom  only  briefly  as  follows." 

Eaves  V.  Mullen  did  not  undertake  to  de- 
dda  and  define  when  a  defect  In  a  probate 
sale  Is  Jurisdictional  and  when  It  ts  n  mere 
irr^ularity.  It  did,  however,  stete  that 
th^e  were  two  lines  of  legal  opinion.  One 
line  being  for  strict  construction,  and  holding 
that  all  defects  whether  substantial  or  mere 
Irregularities,  to  be  suffldent  to  avoid  sales, 
the  other  line  bdng  the  liberal  line,  holding 
that  only  substantial  defecte  woold  avoid 
sales,  and  then  the  opinion  proceeded  to  hold 
that  a  notice  of  a  hearing  of  a  return  of  sale 
In  a  guardianship  proceeding  published  for 
only  0  days  Instead  of  10  days  as  the  statute 
required,  was  a  mere  irregularity  and  not  a 
subsUntial  defect,  and  did  not  avoid  the  sale, 
and  also  proceeded  to  commit  this  court  to 
the  liberal  rule.  So  Eaves  v.  Mullen  Is  not 
so  much  a  legal  straight  edge  by  which  to  line 
up  and  demark  the  legal  thoi^t  pertaining 
to  guardiandilp  sales  as  some  would  lead  as 
to  believe. 

In  the  case  of  Carolina  v.  Montgomery  this 
court  based  ite  ruling  that  the  failure  to 
make  a  sales  bond  was  a  mere  irregularity 
and  not  a  substantial  defect  upon  the  fact 
that  the  stetute  directing  the  making  of  sudi 
a  bond  does  not  stete  that  If  such  bond  is 
not  given  that  the  sale  shall  be  void.  In  the 
case,  however,  In  wtilcb  certeln  stetutes  were 
declared  mandatory,  and  that  a  failure  to 
comply  with  thdr  providons  in  any  sale  pro- 
ceeding bad  the  dtect  itf  making  such  sales 
vdd,  the  bond  did  not  contain  such  a  provi- 
sion. So  the  case  of  Carolina  v.  MontgomoT- 
atTords  no  aid  tn  distinguishing  between  ir- 
regularlUee  and  substantial  defects,  and  OBiy 
applies  the  irr^ularity  theory  to  a  parUcolar 
statute  involved  In  that  particular  case  and 
to  the  particular  facta. 

In  the  case  of  Frader  Jeakins,  64  Kan. 
61S.  68  Pac.  24.  ffT  L.  B.  A.  575.  the  foUowlng 
Is  ateted: 

"Whatever  may  be  the  law  in  other  stetea, 
in  this  one  it  is  settied  that  under  the  stat- 
ute last  quoted  the  order  of  the  court  con- 
firming the  sale  becomes  res  adjudicate  as  to 
irregularities  only,  and  cures  nothing  of  sab- 
stance." 

The  question  Involved  in  tlils  lastdted  case 
was  the  question  of  the  right  of  the  guardian 
to  sell  the  prop«ty  ot  hta  ward  to  bis  own 
wife.  They  rinsed  to  hold  sndt  a  iwoceed- 
ing  a  mere  irregularity,  and  hdd  it  to  he  a 
matter  of  substance  and  avoided  the  Bal& 

In  the  case  ot  Burtm  v.,  Compton,  hereto- 
fore dted,  and  involving  tb»  same  question 
aa  the  last-dted  case,  this  court  hdd  that  tba 
sale  by  guardian  to  bis  wt^  of  bis  ward's 
property  was  not  an  trregtilarityi  but  a  mat- 
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Ur  of  rabstance  and  arolded  the  sale,  botb 
for  the  Teason  that  Bocb  a  sale  was  contrary 
to  the  statu  tee  and  was  condemned  by  public 
poUfiTt  <uid  tbSM  It  held  without  n^ard-  to 
whether  sodt  sale  was  in  good  faith  and  for 
fair  considerati<m.  In  the  instant  case  we 
iKfld  that  a  sale  conducted  as  was  the  sale 
herein  was  TOld  for  the  reason  taiat  same  Is 
contrary  to  the  statutes,  and  Is  condemned  lyj 
pavae  ptdlcy,  and  tails  Is  so  held  wlthont  re- 
Bard  to  irtiether  It  was  done  in  good  fftlth 
and  for  a  fair  consideration. 

From  a  stady  of  the  various  cases,  we  con- 
dQde  the  test  to  be  this:  That  whore  a  pro* 
ceedii^  la  in  contravention  fit  ttiose  provl- 
iriona  of  onr  pnAtate  statntea  and  of  public 
policy  that  are  intended  to  saf^naid  the  sub- 
stantial riilhto  of  the  wards,  audi  omtraven- 
tlon  avdda  ttie  sale;  but  If  th«  proceeding 
falls  to  comply  with  some  mere  remedial 
tli^t  of  procedure  that  has  no  tangibly  dl* 
rect,  or  immediate  connec^on  with  any  sub- 
stantive ri^t,  then  such  failure  should  be 
hdd  to  be  a  mere  Imgulaxlty  and  not  a  fatal 
defect 

For  Imtanw^  we  can  aee  a  good  reason 
irtiy  a  court  mmld  hold  a  sale  of  a  ward's 
prop<»^  sold  at  a  private  sale  and  ft  a  lorice 
less  than  the  p«  cmt.  of  apifratsement  as 
directed  by  statitte  to  be  a  fatal  defect  This 
could  be  based  upon  the  fact  that  a  private 
sale  aa  defined  under  the  statutes  la  a  de- 
parture from  the  method  of  public  sales  aa 
defined  by  the  statutes*  and  Hie  policy  d  the 
L^lslatare  ml^t  wen  be  that  to  protect  a 
inlnor*a  Intereat  it  was  necessary  to  ap^lse 
the  pmptxtj  sold,  and  require  tliat  It  bring  a 
certain  per  cent  of  the  antralsem^t;  other- 
wise, sale  void ;  while  a  failure  to  execute  a 
special  sales  bond  as  directed  by  statute 
would  In  reason  be  held  to  be  a  mere  breach 
of  a  remedy  or  method  of  procedure,  and 
would  not  be  a  vl(dation  of  a  substantial  and 
Inherent  right,  and  the  failure  to  comply 
could  Jostly  be  h^d  to  be  a  mere  irregular- 
ity, and  not  suffldent  to  vitiate  a  sale. 

While  It  may  be  b^  more  a  difference  In 
tiie  degree  than  In  the  naton  ot  the  protec- 
tion, since  they  are  both  intended  as  means 
of  saf^uaidlng  the  rights  of  the  minor,  but 
tbm  Is  a  fundamental  dUterence,  howev». 
aa  we  view  It  stnoe  tfie  aron^iKment  re- 
quirement Is  a  direct  and  an  Immediate 
means  of  protection;  whUe  the  bond  Is  a 
remote  and  Indirect  means  of  safeguarding 
fbe  Interests  of  the  ward.  This  discussion 
of  Qtese  distinctions,  may  not  be  very  profit- 
ably and  may  assist 'us  but  litUe  on  th^  road 
to  the  solutimi  of  these  difficult  and  Intricate 
probtona,  but  la  tdortng  we  desire  to  state 
that  the  appUcatlMi  of  the  principles  that  we 
have  reviewed  In  this  discussion  to  the  imto- 
oeedtng  In  the  instant  case  Irreslstlbiy  press 
us  to  the  Gonclnri<m  that  sw^i  proceeding  la  a 
nullity,  ^nie  very  nature  of  such  a  transac- 
tioa  and  its  posidUe  consequences  upon  the 
interests  <xt  wards  is  sudi  that  both  substan- 
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tlve  law  and  pvbUe  pdlley  ecmdemn  It  and 
this  is  so  without  regard  as  to  whether  or 
not  a  particular  proceeding  may  woA  injury 
to  the  ward. 

We  will  analyze  briefly  Just  what  was  done 
In  this  proceeding,  and  In  Just  what  manner 
the  rights  of  the  particular  warda  were  In- 
volved in  this  proceedlni^  The  property  in- 
terests of  eadi  of  theae  three  minors  was  a 
several  Interest  In  alxudute  fee  s^ple  in  a 
particular  40  acres  embraced  In  the  120  acres 
flought  to  bs  sold.  The  pettUon  tot  sale 
states  that  the  wards  "own  the  following  de- 
scribed real  estate  of  the  ajiproxlmate  value 
of  91,200;  to  wit**  and  then  describes  the  120 
acres  embracing  the  three  allotments.  Hie 
wards  did  not  own  the  120  acres,  but  each 
ward  did  own  a  particular  40  acres  embraced 
In  thft  descripti<m  of  the  120;  but  owned  no 
Intmst  la  any  acre  that  was  embraced  In  tho 
other  SO  acres  described. 

Thai  the  Qoeatkm  can  be  asked,  How  can  a 
court  be  held  to  have  had  Jnrladletton  of  and 
the  power  to  convey  certain  iHraperty  in  a 
sale  proceeding,  which  subject-matter  oon- 
siating  of  a  certain  pw^wrty  i^t  whldi  la 
nowhere  descrfiwd  and  the  actual  propeity 
interests  of  eadi  <a  the  minors  Is  nowhere 
properly  defined  nor  limited  T  The  sale.  In 
effect  does  not  sell  the  entire  interest  of  the 
mlnmv  In  any  acre  of  the  land.  It  only  par- 
porte  to  sell  one-third  of  a  minor's  Interest 
in  any  acre  when  In  fact  there  are  2  acres  in 
eadi  3  acres  in  which  each  minor  did  not 
own  anything;  and  there  Is  1  acre  out  ef 
each  3  acres  In  which  some  one  of  the  mtomrs 
owned  the  entire  acre  and  the  other  two 
owned  no  part  thereof. 

We  think  that  there  Is  a  strong  analogy 
between  the  principle  Involved  In  the  case  of 
Burton  V.  Compton,  heretofore  cited,  quoted, 
and  discussed,  afid  the  instant  case.  We  take 
the  following  brief  quotations  from  said 
cases: 

"And  he  sasrs,  in  substance  [referring  to 
Lord  Tbarloiir**  discoBsIool,  that  the  role 
rests  upon  public  policy,  and  sach  a  purchase 
win  not  be  permitted  in  any  case,  however 
honest  the  drcomstancea;  for  the  general  in- 
terest of  public  Jostlce  requim  it  to  be  de- 
stroyed in  every  Instance,**  and  that  **(rom  gen- 
eral policy  and  not  from  any  pecnUar  Imppta- 
tion  of  frand,  a  trustee  shall  remain  a  trustee 
to  an  intents  and  parposes.** 

Again,  quoting  from  Frazler  v.  Jenkins, 
heretofore  dted,  and  which  Is  based  upon  a 
sale,  by  a  guardian  to  his  wife  of  his- ward's 
property,  stetes  Oie  following: 

"The  opportnnltles  which  are  open  to  aa  nn- 
falthfol  tmstee  to  advantage  himself  out  of  the 
trust  estate  are  so  many  and  so  temptlnr 
and  the  condition  of  the  beneflciary  In  the 
trust  ordinarily  so  helpless  and  confidinK,  that 
the  law  gives  warning  In  advance  against  kll 
transactions  oat  of  which  it  Is  possible  for 
the  former  to  make  gain  at  the  expense  of  tha 
latter.** 
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If  gnardlaiis  were  pwnltted  to  botchpotdi 
Uie  sevCTal  interests  of  minors  In  tlie  manner 
tSiat  was  done  In  ttie  sale  ta  tbe  Instant  case, 
tt  would  glTe  oiq;iortunity  for  ftand  and  in- 
equitable handling  of  die  estates  of  minors 
fliat  is  revolting  to  every  reasonable  esti- 
mate of  wliat  Is  just  and  proper  law  and  the 
natural  intonation  of  all  ]nst  ndnds  Is  to 
ebndemn  sudi  a  proceeding. 

We  take  tbe  following  from  the  petition 
for  r^earlng  in  the  instant  case: 

"Said  decisioD  overlooked  the  further  ques- 
tion that  the  maimer  of  sale  in  question  Is  not 
prohibited  hy  statute,  and  has  been  nniform- 
ally  approved  by  tbe  title  lawyers  of  the  state 
since  statehood,  and  has  become  the  rnle  of 
property." 

The  first  porUon  of  the  above  proposltioD 
v«  lulve  already  answered  in  this  opinion, 
Slid  as  to  the  last  suggestion  we  will  state 
that  this  is  the  first  time  it  has  ever  teea 
called  to  tbe  attention  of  tbU  court  that  title 
lawyers  have  tbe  power  to  establteb  mles  of 
property,  or  that  a  rule  of  propCTty  can  be 
estaUIshed  by  a  holding  of  an  inferior  court, 
and  whidi  holding  has  not  been  approved  by 
the  hlgjieet  app^Oate  court  of  the  state. 

[8}  We  tlUnk  the  ^per  rale  as  to  what 
constltntes  a  rnle  of  propnty  arising  from 
judicial  precedent  Is  stated  in  Black's  Law 
of  Judicial  Precedent  on  page  247  as  fol- 
lorn: 

*^n  order  that  a  Judicial  precedent  should 
be  recognized  as  having  settled  an  inviolable 
nde  of  property,  it  mnst, have  proceeded  from 
tbe  .court  of  last  resort" 

Tbe  same  authority  on  the  same  pag^  fur- 
tlier  says: 

"No  sodi  finality  attaches  to  the  decisions  of 
tbe  inferior  or  hitermediate  Courts  that  they 
can  be  comiddered  as  establldifDg  a  role  of  prop- 
erty, however  uniform  their  course  of  deci- 
sions or  hpwQver  long  continued.  No  questlQn 
of  law  is  finally  setUed  until  it  has  been  de- 
termined by  the  court  of  last  resort.  It  is  of 
the  essence  of  the  theory  of  'rules  of  prop- 
er^* that  the  members  of  the  community 
have  (or  may  be  supposed  to  have)  taken  ti- 
ties,  iDTested  money,  and  regulated  their  busi- 
ness dealings  in  reliance  on  a  judicial  dedsion 
or  decisions  which  they  had  a  right  to  regard 
as  a  final  and  authoritative  statement  of  the 
law  which  should  govern  them.  If  such  action 
has  been  taken  by  interested  parties  on  the 
faith  of  a  decision  of  a  lower  court  merely, 
this  should  not  in  any  way  bind  or  preclude 
the  highest  court,  when  the  question  Is  pre- 
sented to  it,  from  announcing  a  contrary  rule, 
if  that  is  deemed  more  correct." 

Tbe  petition  for  r^earing  in  this  case  Is 
therefore  denied. 

All  the  Justices  amcnr,  except  HABBI- 
B<W,  a  3^  PITOHFORD,  V.  a  J.,  and 
SAKE,  J.,  not  participating. 


TAYLOR  V.  STATE.   (Ne.  A-a782.) 

(Ortminal  Court  of  Appeals  of  Oklahoma. 
Jnne  8(K  1922.) 

(ByUabua  by  Ihe  Court.) 

1.  Criailnal  law  «=»605  —  ReqelrlBg  eass  t> 
proceed  on  defeadant's  failure  to  prepart  ap- 
plication for  continuance  within  tha  reqalred 
time  held  not  reversible  error. 

Where  the  trial  court  granted  defendant's 
counsel  one  hour's  time  in  which  to  prepare  an 
application  for  a  continuance,  and  counsel  fail- 
ed or  refused  to  prepare  the  same  within  the 
time  allowed,  aad  offered  no  sufficient  exca» 
for  not  complying  ^th  the  court's  order,  tb« 
action  of  the  trial  court  in  requiring  the  caw 
to  proceed  to  trial  at  the  expiration  of  sock 
time  was  not  prejudicial  to  defendant's  rl^la 
in  the  premises.  . 

2.  Criminal  law  ^s>605— That  defendaafa  cosa. 
s«l  had  matter  pending  In  other  eosrt  heli 
not  a  snfflelent  excuse  for  fallara  fo  pre- 
pare appllttatloa  for  eonflnnaaoe  witbin  lit 
hour  ttlpBlated  by  ooart 

Tbe  courts  of  the  state  are  condoctetl  st 
great  expense  to  tbe  taxpayers,  and  it  is  in- 
cnmbent  npon  counsel  to  ttssist  the  court  in 
expediting  tbe  business  before  it;  the  mere 
fact  that  counsel  had  a  matter  pec^g  in  an- 
other court  which  he  deemed  more  important 
to  attend  to  was  not  alone  a  sufficient  excuse 
for  a  failure  to  comply  with  the  court's  order 
granting  time  to  prepare  an  application  for 
continuance  in  this  case,  the  time  allowed  beiag 
amply  suflicient  for  that  purpose. 

3.  Criminal  law  ®=:>M5g(3)— Jadgment  ea  ces- 
flloilng  evidence  not  reversed  If  evldesce  is 

sufficient,  if  believed,  to  sustain  conviction. 
Where  the  state's  evidence  is  sufficient,  if 
believed,  to  sustain  a  conviction,  the  judgment 
win  not  be  reversed  although  the  evidence  as  a 
whole  may  be  eonflfctlng. 

Appeal  from  District  Court,  Muskogee 
County;  Benjamin  B.  Wheeler,  Judge. 

Baby  Taylor  was  convicted  of  grand  lar- 
ceny, and  appeals.  Afllrmed. 

Bruce  &  Brewer,  of  Muskogee,  for  plaintiff 
in  error. 

George  F.  Short,  Atty.  Qen^  and  N.  V. 
Gore,  AsBt  Atty.  Gen.,  for  the  states 

MAT80N.J.  On  the  Utb  of  October.  191ft 
the  county  attorney  of  Muskogee  county  ffled 
Id  the  district  court  of  "^Id  coanty  an  Infor 
mation  charging  Ruby  Taylw  with  tbe  lar 
ceny  of  $115  in  money  and  one  watch  and  one 
pair  of  caff  buttons  of  the  nlue  of  |10  from 
the  person  ctf  W.  B.  Edwards.  Said  crime 
was  alleged  to  have  been  committed  va  tbf 
1st  day  of  October,  1919.  niereafter,  on  the 
3d  day  of  November,  1919,  defendant  was 
arraigned  in  open  court,  and  entered  her 
plea  of  not  guilty  to  tbe  charge,  and  the 
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canae  .vas  set  fin  tzlal  ftnr  the  17th  day  of 
NoTffinber,  1Q19. 

[1)  Thereafter,  on  the  17tti  day  of  Novem- 
ber, 1S19,  said  cause  was  called  for  trial*  and 
Oie  state  annoanced  ready  for  trial,  and  the 
defendant  announced  not  ready  because  of 
the  absence  ot  certain  witnesses.  Thereupon 
the  court  allowed  the  defendant  one  hour's 
time  in  which  to  make  a  showing  for  a  con- 
tinuance on  account- of  the  absence  of  said 
witnesses,  or  else  prepare  for  trial.  At  the 
oonduslon  of  said  recess  the  cause  was  again 
caned  for  trial,  and  the  state  again  an- 
nounced ready  and  the  def^dant  not  ready, 
for  the  reason  that  defmdant  had  not  bad 
saffldent  time' In  which  to  prepare  an  appli- 
cation for  continuance  on  account  of  the 
absence  of  certain  wttnessea.  The  court  re- 
fused to  grant  the  defendant  further  time  In 
which  to  prepare  an  appUcatl<m  for  a  con- 
tlnuanee,  impaneled  a  jury,  and  the  cause 
proceeded  to  trial,  Msultlng  In  a  verdict  of 
guilty  and  the  assessment  of  (me  year's  im- 
prisonment in  the  state  penitentiary  against 
the  defendant. 

It  la  here  urged  that  the  action  of  the 
trial  court  In  requiring  the  defendant  to 
proceed  to  trial  after  Uie  recess  of  one  hour 
was  prejudicially  errtmeons  to  the  defend- 
ant, and  should  result  In  a  reversal  of  this 
Judgmoit. 

[2]  The  only  excuse  given  by  counsri  for 
defendant  for  not  preparing  an  application 
for  continuance  was  tliat  counsel  had  a 
cause  pending  in  the  superior  court  of  that 
county,  in  which  counsel  were  required  to 
get  another  defendant  into  that  court  by 
11  o'clock  of  tliat  morning  In  order  to  save 
a  forfeiture  on  an  appearance  bond,  and 
for  that  reason  counsel  was  compelled  to 
neglect  the  preparation  of  an  aiK>UcatlQn  for 
a  continuance  in  this  case. 

The  granting  of  one  hour's  time  In  which 
to  prepare  the  application  for  a  continuance 
was  sufllcient.  The  blame,  if  any,  rests 
upon  counsel  for  defendant  In  not  preparing 
the  application  within  the  reasonable  time 
allowed  by  the  court  The  courts  of  this 
state  are  conducted  at  great  expense  to  the 
tax  payers,  and  it  Is  incnmbent  upon  counsel 
to  assist  the  court  In  expediting  the  business 
before  the  court,  and  the  mere  fact  that 
counsel  had  a  matter  pending  In  another 
court  which  be  deemed  more  important  to 
look  after  than  the  one  in  the  instant  case 
was  not  a  sufficient  excuse  for  further  delay- 
ing the  trial  of  this  cause.  It  cannot,  there- 
fore, be  said  that  there  was  any  abuse  of  dis- 
cretion on  the  part  of  the  trial  Judge  In  re- 
fusing a  further  recess  tot  the  purpose  of  en- 
abling counsel  to  prepare  an  application  for 
a  continuance. 

[31  It  la  also  contended  that  the  evidence 
Is  insnffliUeDt  to  sustain  a  ctmvictlon.  The 
evidence  Is  conflicting,  but  ttxe  evidence  on 


the  part  of  the  pcosecntlng  witness,  If  be- 
lieved, is  amply  sufficient  to  sustain  a  convlo-. 
tlon.  The  record  in  this  case  tends  to  show 
that  the  prosecuting  witness,  a  farmer  from 
a  neighboring  county,  went  to  Muskogee  to 
attend  Uie  state  fair,  taking  quite  a  sum  of 
money  with  him  for  the  purpose  of  purchas- 
ing a  new  set  of  harness,  in.  addition  to  sfiffi- 
dent  funds  to  pay'  his  eivffliees  while  atr 
tending  the  fair ;  that  he  fell  into  the  con.- 
pany  of  the  defendant  and  others  with  hw, 
who  knew  he  had  this  money  upon  his  per- 
son, and  proceeded  to  steal  it,  after  taking 
numerous  drinks  of  whisky  with  the  prose- 
cuting witoesfl. 

The  defendant  had  a  fair  and  impartial 
trial,  and  the  verdict  and  Judgment  is  war- 
ranted by  the  evidence.  The  alleged  rarws 
complained  of  are  without  molt. 

The  Judgment  is  affirmed. 

DOTIjB,  p.  J.,  and  BEISSBY,  J.,  concur 


CRITTENDEN  v.  STATE.     (No.  A-3814.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 

Jane  24,  1922.) 

(SvHahuM  &v  EUtorial  Staif.) 
Embezzlenest  «=}5— la  prosecution  of  trnast 
for  reaioval  of  crop,  the  state  mast  prove  r*. 
moval  with  Meat  to  deprive  landlord  of  real 
dueu 

Id  prosecutioo  of  a  tenant  for  embeude- 
ment,  ander  Laws  1916,  c.  230.  nutdng  it  em- 
bezzlement to  remove  crops  from  leased  or 
rented  premiseB  with  the  Intent  to  deprive  the 
owner  or  landlord  of  any  f»f  tiie  rent  due  from 
aacb  land.  In  which  It  was  claimed  that  the 
tenant  bad  given  the  landlord  a  note  for  the 
rent  secured  by  a  chattel  mortgage  on  certain 
portions  of  the  cotton  crop,  the  state  waa  re- 
quired to  prove  that  the  tenant  removed  the 
seed  cotton  from  the  leased  premises  with  the 
intent  to  deprive  the  landlord  of  the  cotton 
or  the  proceeds  of  the  sale  thereof;  such  in- 
tent being  a  material  Ingredient  of  the  crifie. 

Appeal  from  District  Ooiurt,  Lincoln  Goun* 
ty;  E:dward  De^'es  Oldfleld,  Special  Judge. 

John  Crittenden  was  (Sonvlcted  of  embes- 
clement,  and  he  appeals.  Reversed. 

Jarrett  &  Spenkman,  of  Chandler,  for 
plaintiff  In  error. 

The  Attorney  General  and  B,  L.  Fulton, 
Asst.  Atty.  Oen.,  for  the  Btete^ 

PER  CURIAM.  This  Is  an  appeal  from 
the  district  court  of  Uncoln  county  wherein 
John  Crittenden  was  convicted  6t  the  crime 
of  embezzlement  as  defined  by  chapter  230. 
Session  Laws  1916,  and  his  punishment  fixed 
at  a  fine  of  $50  and  coBte  of  the  action. 
From  the  Judgment  rendered  against  him  he 
has  appealed  to  Uds  court. 
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In  this  case  tb«  Attorney  General  has  filed 
the  following  conftarion  <tf  error: 

"PUintiffl  In  error  was  charged  bj  informa- 
tion and  convicted  of  the  violatioa  of  ch^ter 
280.  Session  Laws  of  Oklahoma  191:^  vhidi 
makes  it  embesdemsnt  for  any  peraon  to  re- 
move crops  friMn  leased  or  rented  prradses 
with  the  intent  to  deprive  the  owner  or  land- 
lord interested  in  said  land  of  any  of  Hib  rent 
doe  from  said  land,  or  wlio  dull  frandulently 
appropriate  the  rent  doe  the  owner  m  land- 
lord of  said  land,  to  himself  er  any  person  not 
entitled  thereto. 

"The  ODdisputed  evidence  was  that  the  prem- 
ises in  question  were  leased  by  written  con- 
tract to  plaintiflF  in  error  for  cash  rent,  and 
that  a  note  for  the  amount  of  cash  rent,  se- 
cured chattd  mortgace  on  certain  por- 
ttons  of  the  crops,  was  given  the  landlord; 
that  W.  A.  Heuston,  cashier  of  the  bssh  at 
Agra,  had  possession  of  the  note  and  mort- 
gage with  Uie  authority  to  collect  the  same. 

"The  information  diarges  that  plaintiff  in  er- 
ror being  the  tenant  on  the  estate  of  L.  Har- 
rison, deceased,  received  and  took  into  bis 
possession  1,680  pounds  of  seed  cotton  grown 
on  the  land  covered  by  the  lease  in  question, 
the  same  being  ot  tiie  value  of  $184.81^  whtdi 
it  is  diarged  was  the  property  of  the  estate  of 
lb  Harrisim;  that  the  plaintiff  in  error  re- 
moved said  seed  cotton  from  tiie  leased  prem- 
ises with  the  intent  to  embezzle  the  same  and 
deprive  the  estate  of  L.  Harrison  of  the  rent 
due  from  saEd  land,  and  that  plaintiff  in  er- 
ror appropriated  the  same  to  himself  with  the 
felonious  intent  to  deprive  the  owner  thereof. 

"The  undisputed  evidence  is  that  plaintiff  In 
error  picked  1,680  pounds  of  seed  cotton  off 
the  leased  premises,  and  from  that  portion  of 
land  covered  by  the  ehattd  mortgage,  and  took 
the  same  to  Agra  and  had  it  ghmed  and  sold 
it,  and  on  the  same  day,  and  immediately  tbere- 
aCter  took  the  chedc  which  be  received  for 
said  cotton,  in  the  sum  of  $184.80,  to  Mr. 
Heuston,  who,  as  stated,  was  the  agent  of  and 
represented  the  parties  to  whom  the  rent  was 
due,  and  who  also  bad  possession  of  tbe  note 
and  chattel  mortgage,  and  plaintiff  in  error 
banded  this  check  over  to  Bfr.  Heuston,  told 
him  that  be  wanted  to  appi?  $125  on  the  said 
note  and  mortgage,  and  would  like  to  have  the 
balance  for  tbe  purpose  of  paying  cotton  lack- 
ers and  to  get  something  to  eat  for  his  fam- 
ily, who  were  in  bed  with  the  fin. 

"As  stated,  this  evidence  is  undisputed,  and 
it  seems  to  ns  that  instud  of  showing  that 
plaintiff  in  error  took  this  cotton  with  the  in- 
tent to  deprive  the  owner,  or  the  landlord, 
thereof,  that  the  evidence  condusively  shows 
the  contrary. 

"There  was  some  evidence  introduced  to  tbe 
effect  that  plaintiff  in  error  had  taken  other 
loads  of  cotton  at  different  times  off  the 
leased  premises,  and  sold  and  disposed  of  the 
same,  and  that  the  proceeds  were  not  turned 
over  to  be  applied  on  the  rent  lliis  cotton, 
however,  was  not  taken  from  that  portion  of 
the  leased  premises  covered  by  the  chattel 
mortgage.  However,  It  seems  to  us  that  this 
evidence  could  only  be  competent  for  the  par- 
pose  of  showing  tiie  intent  with  wUeb  plain- 
tiff tn  error  may  have  taken  the  cotton  men- 
tioned in  the  Information.   That  la,  if  there 


had  been  any  question  as  to  the  Intent  wIA 
which  he  took  the  same,  then  tbe  fact  tiiat  be 
maj  have  appropriated  other  cotton  would  tend 
to  show  such  tntent,  bat  where  the  testimoor 
is  undisputed  that  the  cotton  wliidi  be  fi 
charged  with  embeszUng  was  sold  and  tbe 
proceeda  applied  to  the  payment  of  the  note 
of  the  landlord,  less  such  portion  as  the  sgent 
of  the  landlord  permitted  him  to  retain,  then 
the  evidence  of  the  sales  of  other  loads  of  cot- 
ton could  not  be  material. 

"We  apprehend  It  is  pWn  that  idafntiff  ta 
error  could  only  be  convicted  of  the  charge  set 
forth  in  the  information.  In  this  connection 
we  call  the  attention  of  the  court  to  the  undii- 
puted  testimony  of  plaintiff  in  error  that  the 
landlord  was  to  look  solely  to  the  crop*  on 
that  part  ol  tbe  leased  premises  covered  bj 
the  chattel  mortgage.  That  being  tme,  It 
might  be  weU  saM  tihat  the  landlord  waiffd 
any  Interest  or  any  Hen  that  be  n^lgiit  have 
had  to  the  balance  of  the  crops. 

"Counsd  for  plaintiff  in  wror  also  call  s^ 
tention  to  the  fact  that  (he  court  was  rt- 
qnested  to  give  tbe  instruction  setting  out  the 
theory  of  plaintiff  in  error  (Rec  146),  whicb 
the  court  refused,  and  also  refused  to  give  say 
instruction  coverhig  this  theory. 

"We  feel  that  under  the  repeated  rulings  of 
tUa  eoort,  some  at  which  are  dted  by  cooDsel 
for  plaintiff  in  error,  that  It  Is  error  for  the 
trial  court,  when  reqaested  so  to  do,  to  refose 
to  instruct  on  tbe  law  ai^eaMe  to  the  theoiy 
of  the  defense. 

"Complaint  is  also  made  of  the  alleged  mil- 
conduct  on  the  part  of  the  county  attorney  fn 
his  closing  argument  We  are  of  the  opin- 
ion, however,  that  this  assignment  is  entirely 
without  merit,  and  that  the  county  attomej 
did  not  overstep  the  reasonable  bounds  <4  ar- 
gument 

Tor  the  errors  pofaited  out  above,  we  an 
Inclined  to  think  that  plaintiff  In  errw  did  not 
have  a  fair  and  impartial  trial  gnaranteed  bin 
by  the  Constitution. 

'*BespectfuIly  submitted, 

**For  the  Attorney  General. 
■*B.  L.  FuHon,  Asst  Atty.  Gen." 

IrreonctlTe  of  whether  the  action  of  tiie 
.landlard  in  taking  a  note  secured  by  a  drntr 
tel  mortgage  oo  part  of  the  crop  to  be  plan^ 
ed  and  raised  by  the  taiant  on  the  letsed 
premises  constituted  a  waiver  of  the  land- 
lord's lien  on  that  part  of  tbe  cnip  not  cov- 
ered by  the  mortgage  (a  questlcm  of  law  not 
necessary  for  decision  In  this  cas^,  we  think 
the  Judgment  should  be  reversed  tor  the  rea- 
soD  stated  in  the  confession  of  error  of  the 
Attorney  General,  to  wit,  that  as  to  the  por- 
tion of  the  crop  covered  by  the  allegation! 
of  tbe  information,  tbe  state  failed  to  i^e 
any  Intent  on  the  i>art  of  the  defendant  to 
deprive  tbe  owner  of  tbe  cotton  or  the  pro- 
ceeds of  the  sale  thereof.  Intent  to  deprive 
the  owner  or  landlord  of  the  rent  due  is  a 
material  Ingredient  of  the  oBeaae  and  must 
be  proved  as  alleged.  The  confession  of  er- 
ror of  tbe  Attorney  Graeral  tn  this  respect 
is  supported  by  the  record. 

For  reasMts  stated,  th*  judgment  is 
versed. 
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LInitatiea  of  aotioni  «=s>l4a(6)— Caue  of 
tloa  katweea  partBore  for  oontrltMitioii  It 
barred  !■  thrM  yoart,  though  fvtaor  fron 
wboH  ft  la  olalHfd  ukod  MMiatlH  afMr 
throe  yaera. 
A  caoM  of  action  botweeD  partnen  for 
contribntion  on  ae<5oimt  of  monejr  adnneed  to 
tho  pvtaenliip  or  of  pwtDenUp  debta  paid 
br  one  of  tbe  putnera     barred  bj  tbe  «tat- 
nt«  oi  Umitationa  if  the  action  is  not  commenc- 
ed within  three  rear*  after  the  cause  of  ac- 
tion accmes,  notwithstanding  the  fact  that  the 
partner  from  whom  contribntion  is  daimed  ask- 
ed for  an  aoconnting  after  the  three  year*  bad 
ezirfredi 


fron  DMflct  Gonrt;  (Mbomo 


Appeal 
County. 

Actlcm  by  7.  A.  Rothenberger  against  Bl 
lb  OoTl  and  otbers.  and  fk«ni  a  Judgment 
tboreln  the  defendants  "Bal  W.  Nelawanger 
and  another  appeaL  Judgment  rerersed  and 
Jndgmetft  ordered  below  In  favor  of  appel- 
lants on  flieir  motion  for  Jndgment  <m  the 
pleadings. 

2L  C  Bennett,  of  Osborne,  for  appellants. 

J.  I*  Travels,  H.  HcCaslln.  N.  a  Else,  and 
J.  F.  Tillman,  all  of  Osborne,  and  J.  T. 
B«ed  and  ReUtaan  ft  BeUban,  aU  of  Smith 
Osnter,  tar  appeOea. 

MAB8HA£J>,  J.  Defendants  Ndswanger 
iqH>eal  from  a  Judgmoot  rwdered  against 
tbem  in  favor  of  B.  L.  Curl  on  an  accounting 
between  them  as  partners.  The  only  ques- 
tion argoed.lv  the  Neiswangera  la:  Were  the 
causes  of  action  on  whicb  Jodgaacnt  waa 
rendered  in  fkTor  of  E.  L.  Curl  barred  by 
the  statote  of  llmitatlotiaT 

It  is  necessary  to  detail  the  drcumstancee 
that  colmlnated  In  the  Judgment  from  which 
this  aiveal  Is  tatcoi.  Tt»  defendants,  fil  I* 
Curl,  Eal  W.  Nelswanger,  and  Jennie  B. 
Neiswanger,  entered  into  a  partnership  In 

1913,  but  ceased  to  do  business  as  partners  in 

1914.  This  action  was  commenced  In  1914 
toy  F.  A.  Rotbenbei^ia  against  the  defend- 
ants as  partners,  to  recover  on  an  indebted- 
ness Incurred  by  the  partnership.  Judg- 
ment was  rendered  in  favor  of  Bothenberger 
against  the  partnership  on  October  28,  1914, 
for  H/MKL,  with  Inter^t ,  at  e  per  cent  per 
annum.  H.  E.  Mallery  h^d  a  <diattel  mort- 
gi^  on  the  stock  of  goods  owned  by  the 
partnership,  and  was  named  as  a  defttidant 
At  the  time  Judgncnt  was  rendered  In  favor 
of  Rothenb^ger,  a  stipulation  was  entered 
Into  between  the  partiM,  in  mrt  as  follows : 


BOTHENBKROEB  r.  GOBI*  749 
C»T  P.> 

'It  la  farther  agreed  that  the  said  H.  B.  Ual- 
1«I7  have  the  first  Uen  «n  aald  stock  of  goods  to 
the  amount  as  shall  be  found  from  the  account* 
ing  to  be  due  him  in  this  case,  and  that  the 
plaintiff  F.  A.  Bothenberger  have  a  second  lien 
on  said  stock  of  goods  for  the  amount  of  his 
indgment. 

"It  is  farther  stipulated  and  agreed  that  Hon. 
J.  W.  Hair  of  Downs,  Kan..  1m  appointed  as  ref- 
wee  to  take  the  testimony  and  the  accoonting 
between  all  the  parties  to  this  action,  and  make 
a  full  report  of  said  accoonting  to  the  court, 
together  with  his  iladings  of  amonnt  due  that 
may  be  due  any  of  the  parties  herein  from  said 
sto^  <tf  goods  or  from  any  party  in  this  ac- 
tion. 

"That  said  referee  make  a  report  in  writing 
to  this  court  not  later  than  the  8th  day  of  No- 
vember, 1914,  showing  what  amount,  If  any,  the 
individaal  partners  have  received  from  the  part- 
nership funds,  and  what  amount.  If  any.  the 
defendant  Hallery  has  received  from  said  co- 
partnership which  woold  be  credited  upon  his 
daim  against  tbe  partnership,  and  farther 
showing  what  said  copartnership  has  received 
from  the  individual  partners,  if  any. 

"^at  any  fonds  remaining  from  the  pro- 
ceeds of  any  sale  to  be  held  hereunder  after 
the  hen  of  defendant  Mallery,  if  any,  be  satis- 
fied therefrom,  together  with  the  Hen  of  the 
plaintiff,  shall  be  left  with  the  clerk  of  the 
court  to  await  the  order  thereof  distributing 
the  same." 


A  referee  was  appointed  under  that  stipu- 
latlon.  and  he  made  findings,'  among  whidi 
were  the  following: 

*^e  defendant  Curl  has  psid  In  cash  to  said 
partnership  (814.86,  or  $414.85  more  than  Nels- 
wangers  hare  Invested  therein. 

"In  addition  to  the  plaintiff's  daim  against 
said  stock  two  notes  are  held  by  the  First  State 
Bank  of  Alton  in  the  priocipia  sum  of  $1,218 
and  accumulated  Interest  thereon  signed  by 
the  defendants  Neiswanger  and  Carl,  that  said 
notes  were  given  for  the  benefit  of  said  part- 
nership, and  that  their  proceeds  were  used  1^ 
said  partnership.** 

The  referee  made  conclu^ons  «C  Isi^ 
among  which  were  the  following: 

"TUtt  defendiints  Neiswanger  should  pay  to 
said  Curl  one-half  of  the  $414.8S  bo  .advaQCsd 

(ly  bim. 

'"The  defendcnt  Cnrl  and  the  defendants  Neis- 
wanger should  pay,  half  and  half,  tbe  amounts 
due  on  said  notes,  and  one  rtionld  account  for 
and  pay  to  the  other  SM^ialf  of  any  sums  paid 
thereon." 

Tbe  referee  teund  tiiat  the  value  of  tha 
stock  of  goods  was  less  than  the  amount  doe 
'Mallery  under  his  mortgage.  That  report 
was  filed  on  February  1,  1916,  and  was 
aE^roved,  In  Ifay,  1915.  Final  judgment 
was  rendered  on  the  report,  but  no  Judg* 
meat  was  rendered  as  between  Curl  and 
the  Nelsvangors.  Rothenberger  caused  ex- 
ecution to  be  issued  on  tlie  Judgment  raider- 
ed  in  hia  favor,  and  the  execution  was  about 
to  be  levied  on  die  property  ot  Curl  whai,  on 
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Jantiary  20,  1914,  he  pftM  tlie  fall 'amount 
ttaereof,  $1,260,  and  Immediately  filed  notice 
of  his  psTiaent  of  the  judgment  and  hla 
claim  to  contribution  under  aectloQ  474  of 
the  Code  of  Oivil  Procedure. .  Al>oot  Janu- 
ary 25,  1917,  Curl  paid  the  notes  held  by 
£be  First  State  Bank  of  Altcm.  On  S^tem- 
ber  8,  1920,  he  caused  execution  to  be  Issued 
on  the  Rothenbergw  Judgment,  and  to  be 
levied  on  real  inraperty,  the  title  to  whidi 
waa  In  the  name  of  Jamie  6.  Nelswanser. 
On  Octobw  28.  1920,  the  Nelswangers  filed 
an  application,  asklnis  that  the  execu^on  b^ 
stayed  until  an  accounting  be  bad  between 
them  and  CvrL  .  That  appUcatlon  was  grant- 
ed, and  the  ooart  directed  that  pleadlnga  for 
an  accounting  be  filed  and  that  an  acconnttng 
be  made.  On  FAmary  2,  1^,  the  Nel»- 
wangers  filed  their  petition  against  Curl,  in' 
whldi  they  pleaded  matters  to  excuse  them 
from  paying  any  part  of.  the  partnership 
debts,  including  the  Judgment  that  had  been 
raidered  in  favor  of  BotheabergeB.  On  April 
16,  1921,  GoA  filed  faia  oaxwee  and  cross- 
petition,  in  which  be  pleaded  the  report  of 
Uie  irefferee^  the  payments  that  had  been 
made  by  him,  and  asked  for  contribution  on 
account  of  the  $414-85  Oiat  had  been  paid 
by  hlin  into  the  partnership  and  on  account 
of  the  notes  that  had  been  held  by  the  Elrat 
State  Bank  of  Alton.  O^e  Nelswangers  on 
May  16*:  1921,  filed  a  reply  to  Ourl's  answer 
and  cros8-i>etltioD,  in  which  they  pleaded 
that  the  claims  of  Curl  ware  barred  by  the 
statute  of  limitations.  On  May  19, 1921.  the 
Nelswangers  dismissed  tlielr  petition  against 
Curl,  and  moved  for  Judgment  on  the  plead- 
iDga,'  wblch  then  consisted  of  Curl's  an- 
swer and  cMSs-petitlon  and  the  reply  of  the 
NeiswangerH  thereto.  Their  motion  for  judg- 
ment was  denied.  Curl  moved  for  judgment 
on  the  pleadings.  hl4  motion  was  sustained, 
and  judgment  was  rendered  in  hta  favor  ."in 
the  sum  of  $285.14,  being  one-half  of  the 
$414  contributed  by  defendant  Curl  Into  the 
partnership,  as  found  by  the  referee,  wltti 
interest  thereon  at  the  rate  (mF  6  per  cent, 
per  annum  from  this  date ;  and  for  the  fur- 
ther sum  of  $978.14,  being  one-half  of  the 
amount  P^id  by  E.  L.  Curl,  on  the  notes 
f&und  by  the  referee  to  be  due  and  oiwing  to 
the  First  Sute  Bank  at  Alton,  with  interest 
thereon  at  tiie  rate  oi  6  per  cent,  per  aanum 
from  this  date." 

Curl^B  cause  of  action  fbr  contrilnitloD'on 
account  of  the  money  that  had  been  ad- 
vanced by  him  to  the  itartnership  accrued  at 
the  time  the  partnership  was  dosed,  if  it 
bad  not  accrued  prerlous  to  that  time;  his 
cause  of  actl(ni  for  contribution  on  account 
of  the  notes  paid  by  him.  accrued  at  the  time 
he  paid  tbem.  '  Both  of  these  causes  of  action 
accrued  more  than  three  years  before .  his 
answer  and  cross-petition  was  filed  tn  the 
accounting  inroceedlng. 

Curl  arsues,  "Will  the  statute  of  .Umtt«t|ona 


ever  run  in  a  pending  action?"  What  adiai 
to  whlA'Coil  and  ihe  NtisWdUgoM'WWepar- 
tles  was  pending -.after  the  judgment  in  fam 
ot  Botbanbei:ger  had  been  Tendered  and  after 
the  report  of  the'jteferee  bad  been,Sl^  and 
approved  and  final  judgment  had  been  rat- 
dered  thereon?  The  answ^  is.  None.  That 
action  was  closed  in .  every  particular  so 
far  as  matters  then  ^ndlng.  before  the  court 
wen  concerned.  Ilj  is  true  tbat  no  ju^moit 
was  rmdered  on,  the-  report  of  tbe  r^cee 
so  far  as  Onrl  and  the  NeiswaBeera  jwe 
concerned,  but  there  does  n«t  appear  to  l^n 
hem  any  pleadings  filed  either  of  &m 
against  tbe  other,  and.lt'iloeB  not  aneid; 
that  any  judgment  /was  asked  by  either  af 
than  on  the  report  the  referee  so  far  all 
the  other  was.  .cohqern^i  jetton  vra^ 

dosed.  ^?be.  Judgment  in  ,favor  of  Bot^en- 
berger  wasjiiUTCb  c^^q^on  waa  issued' m  t)^ 
and  that  gave  rise  to  the  subsequent  proceeds 
inss  in  which  the  judgm^t  appealed  from 
was  rtfidesed,  but:  .tbtt|>.iex9i>tti)on  did  not 
open  any  -matter  that  had  been  closed,  b;  tjiQ 
judgment  that  bad  be^  ren^ere^  ^oh  tb» 
report  of  the  r^eree."  7^  . 

Curl  also  argues,  "^111  eq.t^^y  V^^'^  1 
party  to  Invoke  the  court's  ajld  an4  accept  its 
favor  and  later .  repudiate  his  own  acts?" 
l*ls  argument  must  be  based  on  the  law: 
of  estoppel.  What*  principle  of  the  law  oil 
estoppel  says  that  the  Nelswangers  cannoC 
plead  the  statute  of  itmitatMtts  a^fairkt 
Curl's  claim?  Ttie  position'  of  Curl  -was  not 
altered  nor  changed  6y  the  request  for* 
accounting.  '  He' was- not  misied  by  that  re^ 
quest.  He  could  have  commenced  his  action 
for  contribution  at  any  time  after  the  cause 
of  action  accrued.  Nothing  was  done  by  tbe 
Nelswangers  to  prevent  him  from  conmieDC< 
Itig  «Uch  an  actit^D.  Nothing  was  dtoe  to 
diauge  the  position -<ar  attitude  of  Curl  ta^ 
ward  Ae  Netswaagers.-  They  did  nattaing  to 
estop  -tbem  from  pleadli^  tiie  statute.  No 
reason  'has  been  shown  wbr  -^e  statute  of 
limitations  should  not  run  against:  Curi^ 
cflttsca  of  action. 

In-  miey  v.  (»lmore;  '107  Kan.  349.  SSt, 
191  Pac:  S66;  this  language'  was  oKd  v 

*'Tbi  law  Is  thorongbly  established  that  frbea 
a  business  partnership  is  discontinued  and  Its 
affairs  are  tunied  over  to  a  liquidator  for  tbe 
purpose  of  being  wound  ap,  a  final  settlement 
between  the  partners  cannot  be  made,  wfaetlieT 
for  division  ot  proceeds  or  for  determinitiM 
of  their  proportionate  liabilitiea,  on  til  the  part* 
nership  assets  have  been -sold,  the  crediti  col- 
lected, and  the  debts  paid." 

In  this  instance,  the  partnership  was  dosed 
when  the  referee's  report  was  filed  and  final 
Judgment  was  rendered  thereon.  In  Brooks 
T.  Campbell,  97  Kan.  206.  1G5  Pac.  41.  Ana. 
Cas.  1918D,  llOS,  this  court  said : 

".When  a  partnerafaip  bustnesa  ia  dosed  ont, 
a  cause  of  Action  for  an  accounting  and  set- 
tlement aiiiaeB  "between,  the  pariners,  Qiider'ia 
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implied  contract  'mataally  and  eqoally  to  share 
the  profits  and  bear  the  Imrdeiia  of  tlie  part- 

nenUp. 

"A  partnerebip  baiineM  was  closed  ont  in 
April.  190^  An  action  for  an  accountiDg  and 
settlement  and  for  moneys  due  to  one  partner- 
ship from  the  other  partners  was  nbt  be^n 
notfl  September,  1918.  Held,  that  aocb  action 
was  barred  by  tiie  atatnte  of  Hmitatfom.** 

The  court  erred  In  rttidarlug  Judgment  In 

fiSTor  of  Cdrl. 

'  The  judgment  Is  reversed,  and  the  trial 
court  Is  directed  to  aiter  Judgment  in  favor 
of  the  Nelewangers  on  ^uir  motion  for  Jodg* 
ment  mi  tbe  [^«adtB|;8t 
All  the  jQBtlcea  ooncnrrtng. 


lUlKao.  J8S>  _ 

DELPHOIS  MlbLINQ  CO.  V.  JACKSON. 
.   (No.  23764.) 

(Supreme 'Court 'tfC-kuisat.    Jnne  10,1922.) 

1.  PItadlag  «s9t76  —  Reply  held  to  tmeraa 
.  oaly  plM  of  pncvMt,  ud  jiottli«  gM^ral  de- 

tlal. 

<:iTil  Cede,  {  104  (Gen.  St.  1015.  I  6996), 
aatborixes  tlie  filing  of  a  reply  when  the  an- 
.•w«r  contaim  new  matter.  In  an  action  on  a 
verified  account  an  answer  was  filed  coneisting 
of  a  general  denial  and  a  plea  of  payment  to 
which  plaintiff  filed  a  reply  cotbaisting  ut  a 
general  -deniaL  Eeld^  that  the  reply  ttarerted 
eoly  the  plea'  of  payment. 

2.  Plaadiif  ^9422— Plaintiff 'held  Hot' to  have 
waived  verMcatloi  .of  an|w0r. 

On  the.  trial  plaintiff  insisted  that  the  bur- 
den was  upon  the  defendant.  The  court  held 
that  plaintiff  must  show  that  it  was  a  corpora- 
tion. Plaintiff  offered  evidence  (tn  that  issue 
-alone  and  rested.  BelA,  that  by  fifing  a  reply 
.tnversing  only  the  plea  of '  payment,  and  by 
offerihg  evideoce  upon  the  one  is^ue  as  required 
.-by  the  court,  plaintiff  did  not  waive  verification 
<rf  the  answer.  . 

8.  Pleadliif  «=s34( I)— tinder  mle  ef  liberal 
eeastmetloB  aeooiint  lield  •ufllefeRtly  verllled. 

The  petition  alleged  that  plaintiff  purchased 
merdUDdise  at  certain  times  and  at  prices  set 
forth  and  alleged  in  plaintiff's  Exhibit  A,  which 
was  part  of  the  petition,  and  -which  consisted  of 
a  statement  of  the  aecount  v.enfied  by  the.pres-' 
ident  of  the  plaintiff  company,  stating  that  he 
had  read  the  petition  and  the  statement  of  the 
account,  and  that  "all  statements  and  items 
therein  are  Just,  true  and  correct."  Beld  that, 
vhile  the  language  of  the  petition  was  not 
aptly  chosen,  nevertheless  in  determining  its 
effect  the  allegations  must  be  liberally  con- 
strued with  a  view  to  aubataptial  justice  be- 
tween the  parties  (Civ.  Code,  f  117  [Gen.  St. 
1915,  S  7009]),  and  that  so  construed  the  pe- 
tition and  the  correctness  of  the  account  are 
Boffidently  verified. 


tsom   District   Court,  Osborne 


Appeal 
County. 

Action  by  the  Delphos  Milling, Company 
agfiinst  C.  E,  Jackson.  Judgment  for  the 
plaintiff,  and  the  defendant  ai^iteals.  Af- 
firmed. 

J.  L.  Travers  and  Bdgar  O.  Bonett,  ttotb 
of  Osborne,  for  appellant 

David  Ritchie,  of  Salina,  and  Else  &  TIU- 
man,  of  Osborne,  for  appellee. 

PORTER,  J.  Tbe  Delphos  Milling  Com- 
pany sued  the  defendant  upon  an  account 
The  petition  alleged  that  the  defendant  pur- 
chased merchandise  from  the  plaintUf  at 
different  times  and  In  diflferent  amounts 
and  at  the  prices  set  forth  in  Exhibit  A, 
attached  to  tbe  petition,  which  was  a  veri- 
fied Itemized  statement  bf  tbe  account  be- 
tween plaintiff  and  defendant  and  that  aft- 
er giving  the  defendant  credit  for  all '  pay- 
ments, set-offs,  and  counterclaim^  to  which 
he  was  entitled,  there  was  due  and  owing  on 
the  account  a  certain  sum  with  interest  at 
6  per  cent,  as  shown  on  Exhibit  A.- ,  The 
exhibit  consisted  of  an  itemized '  statement 
of  the  account  with  numerous  items;  credits, 
and  charges,  and  tvas  verified  by  the  presi- 
dent of  the  plaintiff  company,  who  stated 
that  lie  had  read  th6  above  petition  and  ex- 
amined tbe  above  statement  of  account,  "and 
knows  the  petition  and  statement  of  account 
and  all  statements  and  Items  therein  are 
Just,  true  and  cbrrect,  and  tberci  remains  dife 
plaintiffs  from  the  defendants  tbe^  sum  ijf 
|l,43e.42.'*  '  -?  : 

"The  afisver'was  a  general  denial  wltb-a 
plea  of  paym«it .  to  which  the  plaintiff  filed 
ft  Veply  consisting  bf  a  general  denial. 

Op  the  trial,  after  coiiii^l  for  fbc  partiite 
had  made  their  opening  statements,'  counsel 
for  the  plaintiff  sugg^ted  that  tfae'liurden 
was  on  the  de/endant  ^he  court,  howevw, 
held  that  although  the  ansWer  was  not  veri- 
fied the  burden  was  on  tite  plaintiff  for  tbe 
reason  that  the  petition  failed  to  allege  the 
corporate  existence  dc  pfalnUff,  and  for  that 
reas<m  defendant-  couM  'not  admit  it,  and 
beld  that  the  burden  of  proof  was  on  the 
plaintiff.  Plaintiff  then  Introduced  evidence 
to  show  that  it  la  a  corporatitHi  and  rested. 
The  defoidant  demurred  to  the  evidence  on 
tbe  ground  that  It  failed  to  prove  any  cause 
of  action.  PlalntilTn  c0unse1  a^ed'opposldg 
counsel  to  point  out  under  the  [headings 
wherein  tbe  evidence  bad  failed,  whereupon 
defendant's  counsel  said,  "becauae  there  Is 
no  allegatl<m  cmtalned  in  tbe  petlti«)  aa  to 
the  correctness  (tf  this  account"  The  court 
overruled  the  demurrer  and  also  a  motion  to 
direct  a  verdict  for  tbe  defendant  and  upon 
tbe  d^endant  Meeting  to  stand  upon  the  de- 
murrer and  motion,  the  court  rendered  Judg- 
ment as  prsyed  for  in  the  petition.   Tbe  de- 
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fendant  appeals  and  Inatsta  that  the  ooort 
wred  la  flieae  rulings  and  In  orerrnllng  0ie 
motiOD  for  a  new  trial. 

n-t)  In  the  briefs  of  the  defendant  tt  Is 
■aid  Oat  two  material  questions  are  i»re* 
■anted:  Vixtt,  did  not  plalntltt,  by  flUng  a 
nplj  and  proceeding  to  trial  wlthont  ques- 
tloDlng  the  snffldoicr  of  the  answer,  waive 
raiflcatloD  of  the  answer?  Upon  this  prop* 
osltlon  defendant  cites  Emery  r.  Bennett, 
07  Kan.  490,  105  Pac.  107S.  Ann.  Cas.  IdlSD, 
437.  and  LlTlngstoD  t.  Lewis,  109  Kan.  298, 
198  Pac.  962.  In  the  first  case  dted  it  was 
held  that  although  secUon  UO  of  the  OItII 
Code  (Gen.  St  1015,  }  7002)  requires  that  the 
answer  to  a  petition  In  an  action  founded 
npon  a  written  instrument  for  the  anccmdi- 
tlonal  payment  of  money  should  be  verified, 
the  Teriflcation  Is  waived  whoi  the  plain- 
tiff Joins  issue  on  the  answer,  Introduces  evi- 
dence contradicting  such  defense,  and  asks 
lustmcltlons  covering  his  theory  of  the  law 
psrtalning  thereto.  In  the  case  at  bar  plaln- 
tUf  did  not  proceed  to  trial  without  ques* 
tlosim  the  spffldency  of  the  answer.  It  In- 
■llrtBd  that  the  burden  was  on  the  defoidant 
pecause  the  answer  was  unverified  The 
eonit  erronemisly,  we  think,  hdd  Uiat  It  was 
necessary  for  plaintiff  to  otter  proof  that  it 
WAS  a  oorporatton.  Plaintlfl  acquiesced  In 
tlw  ryUag  imd  offered  evidence  upou  tliat  Is* 
sue  alone.  We  think  it  was  of  no  Importance 
irtiether  plaintiff  was  a  corporation  or  not. 
From  the  opening  statement  of  counsel  It 
H>pears  that  the  defendant  dealt  with  plain- 
tiff as  the  DelphoB  Milling  CcHupany,  a  cor- 
poration, and  could  not  be  beard  to  say  or 
urge  as  a  defense  tbut  plaintiff  was  not  a 
corporation. 

In  the  second  case  dted  it  Is  held  that  if 
plaintiff  replies  to  the  unverified  answer  and 
goes  to  trial  on  the  Issues  of  fact  and  In- 
troduces his  evidence  thereon,  he  cannot  com- 
plain that  the  court  tried  out  and  determined 
the  question  of  the  alleged  partnership  on  the 
evidence  presented.  Here,  however,  idaln- 
tUTs  reply  was  a  general  denial,  which  went, 
not  to  any  pait  nt  the  answer  requiring 
verification,  but  to  that  part  pleading  pay- 
ment. 

The  Code  does  not  provide  for  the  filing 
of  a  r^ly  except  where  new  matter  is  alleg- 
ed. The  only  traverslble  thing  in  the  an- 
swer was  the  plea  of  paym»t.  In  other 
words,  tbs  answer  admitted  the  correctness 


of  the  account,  Imt  aU^ied  payment  The 
reply  traversed  the  plea  of  paymmt  On 
the  trial  plaintiff  offered  no  evldoice  In  sup* 
port  <a  the  reidy,  and  Insisted  that  the  bur- 
den on  that  Issue  was  upon  the  defendant 
whidk  was  true.  On  one  Immaterial  matter 
the  court  held  the  burden  to  be  on  the  plain- 
tiff. But  plaintiff  confined  its  evidence  to 
that  issue  alone.  It  would  be  carrying  tech- 
nical rales  ot  ideading  to  the  extreme  to  say 
that  by  fiUng  a  general  denial  plaintiff  was 
estopped  to  insist  npoa  the  failure  to  verify 
the  answer  d^iylng  the  correctness  of  the  ac* 
count  Plaintiff  merely  offered  evidence  to 
show  that  it  was  a  corporation,  which  the 
court  required  It  to  do.  It  did  not  go  to 
trial  on  the  issue  of  the  correctness  of  the 
account  and  therefore  the  rule  stated  In 
the  cases  dted  has  no  apiriicatlon. 

The  sec<md  point  relied  upon  by  dtfeod- 
ant  Is  that  plaintiff  was  not  reeved  from 
proving  the  correctness  of  the  account  be- 
cause It  ts  Indsted  that  the  petition  con- 
tained no  auction  of  the  correctness  of  the 
account  The  language  of  tbe  petition  is 
not  aptly  cho— ■  Bvt  <rar  Code  provides 
that— 

"In  tbe  construction  of  any  pleading,  for  th« 
purpose  of  determining  its  effect  its  sUega- 
tions  shall  be  liberally  construed  with  a  new 
to  substantial  jutice  between  the  parties.** 
Section  U7.  OvU  Cede  (Gen.  8t  1916,  |  7000). 

It  does  not  require  a  very  liberal  construc- 
tion of  this  petition  to  hold  that  It  alleges 
the  correctness  of  the  account  Tbe  peti- 
tion states  that  the  plaintiff  purchased  tbe 
merchandise  at  the  times,  dates,  and  in  the 
amounts  and  prices  set  forth  and  alleged 
in  pialntUTs  Exhibit  A,  which  la  the  verified 
Itemized  statem^it  of  tbe  account  It  then 
states  tile  amount  due  plaintiff  on  the  atC* 
count  attached  to  the  petition;  and  the  af- 
fidavit of  tiie  president  states,  under  oath, 
that  be  has  read  the  petition  and  tlie  stnte- 
ment  of  the  account  and  that  ail  statements 
and  Items  therein  are  Just  true,  and  cor- 
rect The  defendant  selected  the  ground  ap- 
on  which  he  saw  fit  to  place  his  donurrer, 
which  was  that  there  was  no  allscatkn  in 
the  petition  as  to  ths  correctness  at  the  ao> 
count 

Judgment  affirmed. 

All  the  Justices  omcorring, 
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CLEMENTS  V.  MANSON  tt  «l.  (No.  28776.) 
(Sivrcme  Oonrt.  9C  Kuau.  Jna  10^  19S2.) 

fSyUahmt  hp  the  Otmrt.) 

I.  C«HpraalM   ud   MHImnrt  «b»28(8)— 
Fladlio*  ud  var«ot  f«r  ptaliitlff  !■  asHon 
to  rMovtr        f«r  forbwraMM  kcM  Mp- 
•  iwrtod  fey  tlie  evidetm. 

Th9  fln^fi  and  TenHct  ntnrned  br  tbe 
Jnrj  wen  inpported  hr  saffident  «Tldeiiec. 


2.  C«mv«"lM        MttltmMt  «S36(2)— Oral 
oaatraat  far  forhaaraaoa  ta  saa  Md  valid. 

Tlie  plaintiff  dabned  that  her  brotIi«rB, 
tiM  defendanta,  agreed  to  pa;  ber  a  certain 
stun  for  her  withholdlnc  a  snlt  to  let  aside  the 
win  and  certain  converanceB  of  their  father. 
The  record  Indlcatea  that  the  plaintiff  had  been 
adrlaed  and  beKand  that  aha  had  a  good  caaae 
of  aeUoi,  and  it  la  MS  that,  nndar  such  dr- 
eomstancea,  an  oral  acreement  to  pay  a  cer- 
tain sum  for  forbearance  was  valldt  and  sach 
allied  atraament  waa  aoffldanUy  anpported  hj 
tfaa  aridenea. 
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promlae  and  aetGement  between  her  and  her 
brothera  was  orally  agreed  upon. 

"That  for  and  in  conalderatton  of  this  plain- 
tiff giving  np,  foregoing,  walrlng,  and  abandon- 
ing ber  said  daims  and  her  said  threatened  liti- 
gation and  Id  addition  thereto  that  this 
plaintiff  should  not  contest  the  said  will  and 
codicil,  bat  would  receire  and  accept  the  be- 
quest therein  in  her  favor  in  the  said  anm  of 
$600,  the  said  defendanta  wonld  in  addition 
thereto  pay  to  this  plalnttfl,  within  the  tima 
and  on  the  conditions  hereinafter  set  forth,  tha 
sum  of  Uto  thousand  dollars  ($5,000).  flliat 
as  a  farther  part  of  said  settlement  and  agree- 
ment .It  was  agreed  that  said  som  of  $5,000 
should  be  paid  by  said  defendants  to  this  plain- 
tiff immediately  apon  tha  expiration  of  one 
year  from  the  date  of  the  death  of  the  said 
Walter  Hanson,  and  on  the  farther  conation 
that  this  plaintiff  had  not,  within  aald  year, 
brou^t  any  action  to  contest  tbt  win  and 
codldl  of  the  aatd  Walter  Uanson,  deceased, 
or  to  cancel  and  aet  adde  Uie  coDTeyances. 
•  •  ••• 


Appeal  from  District  Ooort,  Kingman 

Oonnty. 

Actl<m  by  Jeaale  Olementa  against  Walter 
L.  ManeoD  and  anotber.  Judgment  tor 
plainttff,  and  defendant  named  aivaato.  Af • 
flnued. 

H.  B.  Walter,  of  Ktngman.  and  J.  H.  Gon- 
nan^ton  and  Can  W.  Taylor,  both  of 
Hatchlnaon,  for  appelant 

a  C  Oalkbi  and  S.  S.  Alexander,  botti  of 
irfngiHftn,  for  anwllee. 

WEST,  J.  The  plalntlft  ancd  her  two 
brothera,  Walter  L.  Uanson  and  WllUam 
Thomas  'Menson,  for  $6,000.  ailing  that 
they  had  agreed  to  pay  her  that  earn  in  con- 
sideration of  her  forbearance  to  bring  a  suit 
to  set  aside  thdr  father's  will  and  certain 
conveyances.  The  petition  alleged  that  pri- 
or to  hia  death  In  February,  1916,  the  father 
Walter  Manson.  Sr.,  bad  made  conveyances 
of  a  large  part  of  his  property,  and  that  Im- 
mediately after  his  death  the  defendants  pro- 
duced what  they  asserted  was  his  last  will 
and  testament,  with  codicil,  containing  a  be- 
quest to  the  plaintiff  ct  $500,  and  no  more; 
that  she,  the  plaintiff,  took  the  poaltion  that 
the  will  and  codldl  were  void,  becaase  pro- 
cared  by  the  brothers  through  fraud,  duress, 
and  undue  tnfluence,  and  that  the  conveyanc- 
es preceding  the  will  were  void  for  the  same 
reasons;  that  ahe  daimed  her  rights  as  a 
daughter  and  heir  at  law,  as  though  her  fa- 
ther had  died  intestate  without  making  such 
conveyances,  and  that  she  advised  the  de- 
fendants that  she  would  begin  litigation  to 
recover  her  Interest  as  a  legal  heir;  that 
the  controrersy  thus  arising  and  existing 
was  in  good  faith  on  ber  part ;  that  a  com- 


mie answer  denied  generally  all  the  alle- 
gatlona,  and  dented  that  William  Thomas 
Manson  had  any  authority  to  act  for  hU 
brother,  Walter  L.  Hanson,  in  making  any 
contract  with  the  plaintiff,  and  alleged  that 
there  was  a  total  failnre  of  consideration  to 
anpport  the  pretended  oral  contract  alleged, 
and  that  the  pretended  cause  of  action  set 
out  by  plaintiff  was  barred  by  the  five,  thra^ 
two,  and  one  year  statutes  of  limitation. 

The  plaintiff  testifled  to  a  conversation 
had  with  Thtnnas  Hanaon  In  the  presence  of 
his  wife: 

"I  told  hbn  that  I  wanted  to  get  the  $5,000 
apiece  and  the  $1,000  that  was  given  ns  In  the 
win,  and  if  he  would  do  that  we  would  not 
bring  suit  against  them,  and  would  not  tie  np 
the  property,  and  that  they  said  they  thought 
that  was  a  little  too  much.  Finany  I  said  I 
win  take  $4,000  for  mysdf,  bnt  I  would  not 
take  leas  than  |S,000  for  my  dster.  He 
(Tom)  said:  *I  wm  give  yon  $4,000  if  yoo 
dont  sne.*  And  tbey  wanted  me  to  write  my 
sister  and  find  out  about  her  part,  if  she  would 
not  take  $4,000,  instead  of  $6,000.  I  wrote 
to  her,  and  she  sent  me  a  telegram,  which 
came  on  February  26th.** 

She  testified  that  at  the  time  of  the  fu- 
neral she  bad  a  talk  with  ber  brother  Wal- 
ter, and  after  telling  him  what  she  thought 
about  the  condition  of  affairs  he  aald: 

'^t  ad  not  look  Jnst  right,  and  he  said  for 
me  to  talk  it  over  with  brother  Tbomas,  and 
we  could  talk  it  over,  and  then  he  would  see 
brothra  Thomas  and  talk  It  over  with  him,  and 
then  he  said  whatever  brother  Tom  aald  would 
be  aU  right  with  him." 

Further,  a  few  days  after  her  father's 
death  the  plaintiff  went  to  see  two  of  the  at- 
torneys for  the  defendants  and  was  advised 
to  bring  suit;  that  she  had  a  good  case. 
She  then  went  to  her  brother  Thomas'  bonse, 
and  nfter  Ae  had  teM  him  her  side  of  the 
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cftse  be  said  that  tt  was  wrong  tor  htm  to 
do  the  way  be  had  done,  he  was  sorry 
for  the  part  he  had  in  It  Be  said,  he  had 
seen  Walter,  and  had  been  to  Etngman  to 
see  an  attorney,  and  they  had  agreed  to  pay 
the  money  to'  her  and  her  sister  one  year 
after  the  date  of  her  tether's  death.  Thom- 
as said  he  had  received  a  letter  from  Wal- 
ter, bat  would  not  let  the  plaintiff  see  it,  but 
that  Walter  would  come  through  with  his 
part  of  the  agreement.  In  1917  Walter  had 
a  talk  with  the  plaintiff,  and  said  that  what- 
.ever  Thomas  had  agreed  to  do  would  be  all 
,  right  with  him,  and  agreed  to  carry  out  the 
details  as  Thomas  had  made  thecn. . 

The  plaintiff  recovered,'  and  the  defend- 
ant Walter  L.  Manson  appeals,  aastgning  as 
error  certain  rulings  touching  Instrtictlona 
and  the  denial  of  a  new  trial. 

[1,1]  The  defenaaniB  reqnesied  the  court 
to  Instruct  that  an;  a^^ement  on  the  part 
of  the  defendants  to  pay  or  do  anything  in 
consideration  of  forbearance  on  the  part  of 
the  plaintiff  to  bring  salt  woald  be  without 
consideration  and  void.  This  Was  refused. 
The  court  charged  that  if  the  plaintiff  haif 
expressed  dtssatisfactton  with  the  will  and 
In  good  faith  threatened  to  contest  it,  and 
that  thereafter,  in  order  to  coinpromise  and 
settle  the  dlffereaee  hetweeh  'the  members 
of  the  family,  the  plaintiff  a^teed  nbt  tb  con- 
test the  win  and  not  to  involve  the  estate  tn 
litigation,  and  in  pursuance  thereof  the  de- 
fendants, or  either  of  them,  agreed  to  pay  a 
certain  sum  of  money  to  the  plaintiff,  the 
Jury  would  be  warranted  In  finding  that 
•there  was  a  sufficient  consideration  to  sup- 
port such  oral  agreement.  If  one  were  made. 
The  Jury  were  told  In  substance  that  In  or- 
der for  the  plaintiff  to  recov^  she  must  have 
believed  In  good  faith  that  she  had  a  valid 
cause  of  action. 

It  is  contended  that  the  negotiations  did 
not  constitute  an  oral  contract;  that  the 
agreement  claimed  to  have  been  made  was 
for  forbearance  to  bring  a  groundless  suit, 
and  it  is  also  argued  that  before  the  plain- 
tiff could  recover  she  must  show  that  her 
father  was  incapacitated  or  under  duress 
when  he  made  conveyances  and  the  will. 

The  jury.  In  answer  to  special  questions, 
found  that  the  agreement  was  made,  and 
that  Its  terms  were  that,  in  consideration  of 
the  plaintiff's  foregoing  litigation,  the  de- 
fendants would  pay  her  $4,000  upon  the  ex- 
plradm  of  the  year  after  the  death  of  thv 
testator.  Prom  an  examination  of  the  rec- 
ord we  And  that  the  evidence  was  sufficient 
to  Justify  these  findings  and  the  verdict 
reached  by  the  jury. 

There  is  nothing  to  indicate  that  the 
plaintiff  was  acting  in  bad  faith  in  her  tlireat 
to  bring  suit,  but,  on  the  contrary,  she  tiad 
been  advised  by  good  lawyers  that  she  had 
a  good  case,  and  she  evidently  felt  that  she 


.(E^an. 

had  been  unfairly  treated  In  the  distrlbntlon 
of  her  tether's  estate.  While  the  alleged 
oral  contract  was  denied,  the  testimony  al- 
ready quoted  was  sufficient,  if  believed,  as 
it  manifestly  was,  to  substantiate  the  claim 
of  the  plaintiff.  ' 

Finding  no  material  wror  In  the  record, 
the  judgment  Is  affirmed. 

AU  the  Justices  concurrtnfr  . 
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ME8L0H  V.  LAFAYETTE  LIFE  IN8.  CO. 
■  (Nt).  237«0.) 

{Supreme  Court  of'  Kaniaa.  JtMie  10^  1922.) 

(BnUabiu      the  Courts 

Insuranes  «a>l37(3),  141  (S)-4)«RMtl»i  sf  a»- 
plioatloif  that  iMirer  shoal«1mr  so  llaklltty 
HRtll  payment  of  prSMfaM  lieM  sst  sosiplisii 
with;  iRssrer  heM  Mt  t»  hihrs  waM  oov- 
dltroa  or  applloattos.  -   -  * 

The  pleadings,  a  st^inlatlon  relating  to  cer- 
tain facts,  and  the  opentBg  statements  of  coun- 
sel, in  iain  aietfon  to'recevct  on  a  contvact-  for 
life  insurance,  examined,  and  held,  a  condi- 
tion of  the  application  that  the  company  should 
incur  no  liatdhty  hntil'  the  first  animal  t>re- 
miuni  was  paid  was  not  complied  with;  and 
the  company  did  nothing  to-  walv«  .the  condi- 
tion. 

Ap^af  ttma '  District  Omirt,'-  •'  BApablic 

County.  ■     ■,    ■  ■  ■ 

^  Action  by  Anna  Mesloh  against  the  Lafay- 
ette Life  Insorance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  enter  judg- 
ment'for  defendant.  '  ' 

.  Stone.  Gamble,  McDermott  ft  Webb,  of 
Topeka,  and  Tance  &  HcTag^rt,  of  Belle- 
ville, for  appellant 

E.  S.  Nelson  and  N.  J.  .Ward,  both  of  BcSld- 
TiU^  fOr  appellee.    .  . 

BUBCH.  J.  The  action  was  one  to  recover 
<m  a  contract  for  life  insurance,  applied  for 
by  Herman  Hesl(di.  The  plaintiff  moved  for 
judgment  on  the  pleadings,.,  a  stipulation  re- 
lating to  certain  facta  and  the  opening  state- 
ment of  counsel  for  the  defendant  The 
defendant  moved  for  judgment  on.  the  plead- 
ings, the  stipulation,  and  the  opening  state- 
ment of  counsel  for  the  plaintiff.  The  mo- 
tion of  the  defendant  was  denied,  the  motion 
of  the  plaintiff  was  allowed.  Judgment  was 
rendered  accordingly,  and  the  defendant  ai>- 
peals. 

Fred  Fleer,  a  soliciting  agent  of  the  com- 
pany, toolc  Mesloh's  application.  The  appll- 
catiOD  was  subsequently  apiH-oved,  and  the 
policy  was  written.  The  policy  was  sent  to 
a  state  agent  of  the  company,  and  by  him 
to  Fleer,  for  dellvezy,  but  before  it  was  d»- 
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Urered  lleslob  ^d;  Th&:sppUcatlon  signed 
by  Meslob  ms.  dated  Septeodier  1,  1918,isnd 
tentained  the  foUowlDg  pratlelon; 

*1  Ijerelv  agree  •  •  •  "that  the  company 
Uian  incur  no  liability  hdHI  thw  application 
has  been  approred  by  it  at  its'  home  office,  the 
policy  deUrcfred  daring  my  good  h^th,  and  the 
fine  umoal  IircmiBm  thereon  shall  bare  been 
paid  hr  me;,  provided  that,,  if  the  flrft  aiuiaal 
pramiom  be  paid  ^t  tiie  ^ne  of  makiDg  this 
application,  the  insurance  shall  be  in  force 
^om  the  date  of  the  appr()TaI  Of  the  applica- 
tion by  the  company  at  the  hotaie  office." 

'  The  -  application  ailso  contained  the  f6l> 
UmSag  BtatemeBt  by  Me^obt 

"I  liavd  paid  the'firft  premium  of  $108.85  to 
Ifr.  Fred  fleer.'* 

'  Tbe  pedtton  stated  that  the  first  annntft 
premium  was  paid  and  satlsfled  at  the  tlmfe 
the  a'pffllditlon  was  signed,  but  that  the 
plaintiff  was  nnable  tto  state  bow.  The  pay* 
ment  was  either  In  cash,  or  by  agreement 
to  pay  at  some  later  date.-  The  plaintiff  was 
nnable  to  state  whether  tbe  agreement  was 
oral  or  in  writing,  but,  If  a  prbmlse  was 
given  In  settlement  and  payment  of  the 
pronlnm,  the  time  when  such  promise  re- 
quired payment  in  cash  was  January  1, 1919. 
The  opening  statMikient  of  counsel  tor  plain- 
tiff did  not  clarify  the  matter  of  paynfcmt 
With  the  Jury  in  the  b6x,  And  the  bnrdeii 
resting  on  the  plaintiff  to  proceed  with  the 
production  of  evidence  of  payment^  eotmsel 
was  nnable  to  specify  what  fils  ■^«Tldence 
would  be,  and  Saldi 

-J  think  the  evidence'  will  show  It  'was  ei- 
ttier  doite  by  note  or  by  cash  or  by  some  oral 
arrangement;  the  evidence  Vin  show  jast  sx* 
actly  the  method;  bnt  I  iStltik  the  eviduweivdli 
diow  clearly  that  tbe  firat  ,aimual  premiiun  was 
aetnaUy  set^ed  in  som^  pfy  m  the  date,  the 
application  was  taipo.;         *  '*  - 

Tbe  defendahtfs^^n^n^r'iindertook'to'^fate 
the  factsj         ■'  ;  '  '     -  .  . 

"The  defendant  alleges  tliat  It  is  informed 
and  believe^  and  therefore  alleges  the  fact  to 
be,  that  at' the  timesnett  QpHcation'was'^ken. 
and' after  the  same'-had  be^n  fiQed  obC  -and 
signed,  the  ^ald  Herman  MeiAob  toM  the  ^said 
Fleer  that  be  was  uaaUeito'  pay  the  premimn 
at  that  time,  bnt  that- ati  would  be  necessar? 
for  bim  to  first  sel}  ^operty  belonging  to  him, 
and  realize  the  money  necessary  therefor:  that 
thereupon  it  was  agreed  ^t  the  said  Meslob 
would  raise  the  money  necessary  and  would 
send  the  same  to  one  Bret^an,  a  relative  of 
the  said  Meslob,  aud'  tbat  the  ■  said  Fleiir  wonld 
deliver  -the  pitttey,  whMt  It  came,  to  the -said 
Brettman,  wbo  woold  h^ve  tbe-nmneyttiie^e* 
for:  that  aadt  aijrangetaent  was  satisfactory 
to  the  said  Fleer,^  and  the  application  was  sent 
to  the  company.  The  defendant  alleges  that 
tbe  said  Meslob  did  not  send  such  money  to 
the  said  Brettman,  or  any  part  thereof,  and 
that  on  that  accoant  the  said  policy  was  never 
delivered  to  tbe  said  Sfeslob,  or  to  Brettman, 


'  The  ftfcts  we^cr  aAlp]ifle<$UC;>tbb:  ^;>ailtfg 
8tatcmcnt.fcir!tli«vdetowl«Bt:  \*  'v.- 

"Now.  gentlem^'  tiiere  iir"-nb  .^ot£b£'id.  the 
world  but  *what  tiie  evidence  Will-  show  ezacUy 
what  happened  at  tha 'ffidef  ^this' aM^catioft 
was  taken.  ,     ,■  r  .: 

"There  weca  eia^.tbreevPBraoita.priweBttFnd 
Fleer,  Mr.  Bretjij^a^  aTCOv^  «f  Hui^an  Mea- 
loh's,  and  Hermifp  Meslph,  who  is.  now  .  dead. 

"Now  the  a^ra^geijDent.  that  ifrM  made,  as 
the  evidence,  win  siibstantlkte  to  yon,  is  simply 
tbis;  Mr.  jleer,''aftet  tbey 'bad' agreed  npon 
Uie  amount  of  insnrsn^,  fifled  bub  the  appli- 
cation for  ins»an«b,!And  filled-'oat  all  blanks; 
assuming  thai  Mr.  MedolL'wonld  Dey:~Mm  -f6r 
tiie  iiisiir8n«<,,nrhi4di  Is  thejlHtpeof  all  Agents 
thai;  a  man,  wU^  pfkyifoc  hiq  ii3M(i^an^  at  tbs 
time  they  wrife  ■^^^p}l£ation..aiid  he  filled 
out  the  blank  that  U  QftVe  Raid^'tbe  'first  pre- 
mium of  $l(irr.&S  .t«  Mr.'  rted  Fleer.'  '  And 
Mr.  Meslob,^  in  afigtmig  tbe  appli>cation,'  said 
to  him,  'I  cannot  p'^  the  firs^prenuuiB;'  I  have 
got  to'  sell  somvsttfek'bcfofe  X  <»n  pay  the 
money/-  If  be-hadtdxen  able  ;to  pay -the  money 
atthat  tinft  theL.W?H>aB2  has,  and/Mr.  Fieev 
had,  a  ^eceiptrWJbipb  .the,  c^mpaity  call«  a*  bind- 
^  receipt  t(},l^fi^t^yen.t6.  .Meslob'  if  \i 
paid  the  fic^t 'premiuni  in,  Whjch'  receipt' it 
stated  that  thfe  ' apifll?ant' hiving  paid' the  firrt 
anna^  'prenffdm,'  &x\a  Ihsutinice  will  be  effec- 
tive from  Uietittieyotara|>pUftaHon  is  approved 
by  the'beiiid"Dfiee.'  Bot^Mrii-MesIoh  said  hs 
did  not..wanC>toiDay,theipreminm  at  that  time, 
^d.thA:aTj^ii89mient[P)9df)..  was  this:  Mr.  Her; 
man  M^sjob-  sai^  ''I  ,^.ili  have  to  sell  somV 
atock  ;  1  am  going  in  J^e  ar^y.*  J  think  "he  said 
shortly  or  t^e  next  aKS,  '*^A  J  will  send  the 
money,  lifter  T  sell  itay  st6ck,  tip  to  Mr.  Brett- 
aiBLD/-'#ho'  was  ms  coiiatii'and  lived  up  in  or 
nCiar  Deshier,  l4eh."''And  tbiit  arraagemenk  was 
mttde^  -and  Mtj  Slcer  was  to  deliveb  the  policy 
to-^Mr..  Prettm«w  aod.'get  Utt.  moi^y  at>  the 
tiine  (he  jtoUoy^^af,  d(sUxerfi{^;  that  ma  the 
arrangement,,'  jo  i      .  -  •/ 

,  "Nbw  fhaj^Ufs  got  to  Mir.  Worth,  wl(o  was 
^(ate  agept, '  living  at  St'  Joe,  Mo.,  along 
aroiind  ti»5  22d.- "Md,  or  24th  of  fiepteinber. 
Mri  Fl^r  waS  -Odt  on  th^  food  at  the  time, 
and  by  the  tibte  Mr.  Worih  ebuld  get  the  policy 
to  Mr.  ?leer;  aBd'Mr.  Fleer  down  to  Deshler, 
Mr. .  Hermaa.  Mieslo^  wae  doad- 1  think  he 
died  the-  5tb  ej  October.    ,     ;■  :  . 

"idf...FJeer,  fnfiiuxed  ot  ilr.  Brettman,  who 
said  no  money  ''or  'anything  'else'  had  ever,  been 
paid  to  him  on  account  of  the  policy.  Now 
then -id  thttcaoe.  It  was!  sim^  where  a  man 
liad  applied  fw  insuanc^  and  sever  eom-< 
pleted  tlie  transaction  byr  payliv  hia  premin 

,  Thb  court  held  the  defendant  was  bound 
tap  to  tbe  time  it  discovered  it  conld  not  get 
the  money  firom  Brettman,  and  rendered 
Judgment  for  tbe  face  of  tbct  policy,  witb  in- 
terest, leea  tbe  unpaid  first  annual  premium^ 
with  Interest 

Tbe  district  court  emA.  'The  applicant 
agreed  tbe  company  aboold  be  under  no  11- 
abilUr  until  the  first  annual  premium  was 
paid,  and  the  first  annual  premium  was 
not  paUt. 

.  For  present  porpoaes  It  uuv  be.oonceded 


Digitized  by  Google 


766 


207  PAOino 


BBPOBCTB 


near  bafl  ill  fh%  anthori^  Ow  board  of 
dirceton  of  the  company  would  hare  powMi 
ed  If  It  had  been  deallns  directly  vitb  tlie 
applicant  Tbe  ap^lcant  altered  Into  an 
arrangwunt  reflecting  paymoit  of  the  pre- 
mlnnit  whl^  was  perfect^  satisbctory  to 
Fleer,  and,  under  the  coBceeelon,  to  the  com- 
pany. The  arrangemoit  waa  partly  oral  and 
partly  In  writing,  and  waa  to  thla  eflCeet :  The 
ai^cant  waa  to  obtain  money  with  which 
to  pay;  payment  was  to  be  made  In  mon^ 
when  the  policy  wes  dellrwed  to  Brettman; 
meanwhile  there  ahonld  be  no  liability  on 
the  part  of  the  eompaoy.  It  1b  dementary 
law  In  this  state  that  there  oonld  be  no  pay- 
ment onleflfl  what  waa  done  exUngnlshed  all 
right  of  the  company  to  collect  premium  for 
the  first  year,  and  rendered  all  obligation 
of  the  applicant  to  pay  premium  for  the  first 
year  nonexistent:  Plainly  nothing  of  the 
Und  occurred.  Payment  was  not  made,  and 
nether  time  of  payment  nor  credit  was  ex* 
tended.  The  oral  arrangement  was  oonslst- 
ent  In  every  detail  with  the  writtai  agree- 
ment, and  liability  waited  on  the  sale  ct  the 
applicant's  stock,  the  placing  of  the  proceeds 
of  sale  In  tbe  hands  of  Brettman,  and  Brett- 
man's  payment  of  the  premium  In  cash  at 
the  time  the  policy  was  delivered  to  him. 

The  plaintiff  contends  the  defoidant  is 
concluded  by  tbe  statement  in  the  appllea* 
tlon,  "I  have  paid  the  first  premium  of  $108.- 
85  to  Mr.  Fred  Fleer."  In  support  ot  the  con- 
tention, the  plalntlCF  cites  tbe  case  of  Harring- 
ton T.  Mutual  U  Ina  Co..  21  N.  D.  447.  131 
N.  W.  246,  S4  L.  B.  A.  (N.  S.)  373.  The  de- 
cision In  that  case  waa  rested  on  a  statute 
of  tbe  state  of  North  Dakota  making  ac- 
knowledgnient  of  receipt  of  premium  con- 
clusive evidence  of  payment  of  premium,  not- 
withstanding a  stipulation  liability  should 
not  attach  until  actual  payment  The'  court 
took  occsslon  to  dte  the  case  of  Basct^  t. 
Humboldt  Mut  F.  *  M.  Ins.  Co..  35  N.  J. 
Law,  429,  In  which  tho  New  Jersey  court 
without  a  statute,  h^d  in  accordance  with 
the  North  Dakota  statute.  The  ground  of 
the  decision  In  the  New  Jersey  case  la  inters 
eating.   The  court  said: 

"Sodi  an  aeknowledsment  appemrs  to  be  anal- 
ogous,  and  equivalent  to  the  acknowledgment 
of  the  receipt  of  a  valtiable  contideratton  in 
a  eonvejrance  operative  by  force  of  the  statute 
of  uses,  such  acknowledgment  being  always 
eonaidered  coDclnsive  for  the  purpose  of  giv- 
ing a  legal  force  to  tbe  transaction.''  35  N.  J. 
Law,  431. 

This  court  prefers  to  And  l^al  force,  If 
there  be  any,  in  the  facts  of  a  gives  tnuuh 
acticm,  TUtbeae  than  In  a  fiction  useful  In  ad- 
ministering the  law  of  Henry  VIII,  and  in 
making  search  for  legal  ^ciency  receipts 
do  not  count  for  much  aa  against  the  truth. 
They  do  not  even  shift  the  burden  of  prov- 
ing payment  Bridge  Go.  t.  Wayland,  107 
Kan.  682,  192  Paa  762.   In  this  instance, 


homrver,  no  nodpt  waa  glTfln.  Ileer  lia£ 
with  him,  when  the  appllcatfan  was  taken, 
receipts  which.  It  cne  had  been  lamed,  would 
have  given  the  applicant  insurance  bom  tbe 
date  his  aivUcatUm  waa  approved.  Thoae 
rectipts,  however,  were  for  iiayment  of  pre- 
mium, and  the  applicant  la<±ed  money  with 
which  to  qualify  hlmaelf  to  receive  one.  nie 
statement  in  the  application  was  merely 
Mesloh'a  own  s^-«ervlng  representation,  and 
waa  not  true;  It  haa  been  decided  many 
times  that  an  arollcation  whldi  does  not 
truthfully  state  the  agreement  between  ap- 
I^cant  and  soliciting  agent  does  not  bind 
the  applicant;  the  actual  agreement  con- 
trols. The  sauce  haa  equal  piquancy  for  the 
insurer.  The  actual  arrangement  between 
Fleer  and  Mesl(A  controls,  and  under  that 
arrangement  payment  of  premium  was  to 
accompany  delivery  of  the  policy. 

Tbe  plalntUf  asserts  that  delivery  of  tbe 
policy  to  Fleer  with  nncondltlooal  instruc- 
tion to  driver  It  to  Mealoh,  made  a  contract 
of  Insurance.  The  policy  waa  not  delivered 
to  Fleer,  In  the  sense  Oiat  anything  was 
effectuated  between  tbe  ««apany  and  the 
applicant  Sending  tbe  policy  to  Bleer  mere- 
ly amounted  to  passing  it  from  one  hand  of 
the  company  to  anothor.  from  a  genml  agent 
at  the  home  office  to  a  vedal  agent  tn  the 
field.  Fleer  wes  not  agmt  of  tbe  apiriicant 
to  receive  the  policy,  and  the  p<^cy  ronaln- 
ed  in  the  custody  and  control  of  tbe  company, 
undelivered  to  anybody,  so  &r  aa  tbe  api^- 
cant  was  concerned. 

The  plaintiff  pleaded  tbe  Instruction  to 
Fleer,  which  read  aa  follows:  "We  are  in- 
closing policy  No.  15,77d  for  Herman  Hesloh 
for  d^very.  •  •  • »»  This  letter  was  not 
an  unconditional  instruction  to  deliver,  much 
less  an  instruction  to  deliver  under  sacb 
circumstances  as  to  nuUtfy  an  express  con- 
dition ot  the  document  to  be  delivered.  The 
IK^lcy  waa  simply  irfaced  in  the  hands  of 
Fleer  for  the  purpose  of  consummating  the 
relation  between  the  applicant  and  the  com- 
pany formed  by  acceptance  of  the  applica- 
tion and  by  the  wal  arrangement  with  Fleer 
r^rdlng  payment  of  premium.  Let  it  be 
asBomed  there  was  a  contract  relation  be- 
tween the  applicant  and  the  company  when 
the  policy  was  sent  to  Fleer.  The  applica- 
tion was  incorporated  In  the  policy,  and  tbe 
contract  was  the  company  Should  Incur  no  li- 
ability nntil  the  first  annual  premium  was 
paid. 

The  plaintiff  pleaded  the  arrangement  be- 
tween the  company  and  Fleer  for  dlvistm 
of  the  first  annual  premium  and  the  book- 
keeping which  followed  acc^tanoe  of  the 
application.  Those  matters  were  of  uo  con- 
cern to  the  ^Intlff,  and  were  Irrelevant  to 
the  subject  of  payment  of  prmlum  by  tbe 
applicant  Hars^l  r.  Insurance  Co.,  08 
Kan.  602,  109  Pac.  17. 

The  ^aintiff  pleaded  a  letter  frwn  the  com* 
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IMU17  to  Mesloli,  congratulating  lifm  on  hla 
Cood  Jadgment  In  selecting  tba  company  as 
hla  iunucT,  and  referring  to  him  aa  a  pol- 
icy bolder.  The  letter  f<^wed  approral  of 
the  aK>Ucation  which  oontalned  Meoloh's 
fUae  statement  lliat  he  had  paid  the  flrat 
annual  praninm,  instead  of  the  actoal  ar- 
rangement vitSk  Fleer. 

In  his  opening  statement  to  the  Jary  coun- 
sel for  plalntlfT  rtiated  a  conTersadon  be- 
tween Fleer  and  ttie  applicant's  brother  oo- 
cnrrlng  after  the  aptdicatlon  bad  been  taken, 
In  which  Fleer  said  the  premium  bad  been 
settled  and  taken  care  of  for  the  first  year. 
The  statement  embodied  a  fair  interpreta- 
tion of  the  nature  of  the  arrangement  Fleer 
had  with  Mesloh  and  Brettman  for  payment 
ot  the  premium,  but  tbe  statement  afforded 
no  ground  for  assuming  payment  ot  pre- 
mium as  a  condition  to  liability  was  waived, 
and  In  no  event  could  the  statement  Und  the 
company. 

Tbe  result  Is  payment  was  not  made,  there 
Is  no  basis  <m  which  to  predicate  waiver  of 
payment  or  eston>®I  to  deny  llabili^,  and 
tbe  iudlaiwnsable  condition  to  liability  on  tbe 
part  of  the  company  was  not  complied  with. 

The  plalntUf  contends  In  her  brief  that, 
should  the  Judgment  of  tbe  district  court  be 
reversed,  she  should  be  allowed  to  submit 
the  case  to  a  Jury.  As  tbe  case  stands,  there 
is  nothing  to  submit  to  a  Jury.  Tbe  plaintUC 
speaks  of  an  uncertainty  respecting  method 
of  payment,  which  tbe  Jury  should  resolve. 
Tb^  Is  no  uncertainty  respecting  method, 
because  tbe  facts  disclose  nothing  resembling 
payment,  and  an  inference  of  payment  would 
be  contrary  to  tbe  law  defining  payment 
Other  suggestloos  regarding  sending  the  case 
to  a  Jury  Ignore  tbe  fiict,  which  tbe  plain- 
tiff cannot  be  permitted  to  evade  or  mini- 
mize, that  the  antllcant  failed  to  perfect 
taunnuioe; 

In  strictness  the  petltim  failed  to  state  a 
canae  of  actioa.  None  of  fbe  &ct>  mwposed 
Cor  ttie  pmrpose  was  snfilolent  to  show  walvpr. 
Wfalle  payment  was  alleged,  the  all^tlw  was 
acoonpanled  by  s  statement  that  the  i^ain- 
tlfl  did  sot  know  bow  payment  was  made. 
Tbe  allegatton  therefore  reduces  to  a  con- 
dnslMi,  accompanied  by  a  ctrnfesBion  that  the 
plaintiff  Is  not  able  to  state  facts  on  wblcb 
to  vest  the  conclusion ;  that  Is,  facts  Mating 
a  cause  ot  action.  Tbe  (Opening  statement 
of  conns^  tar  plaintiff  bas  been  quoted. 
When  oounsti  for  the  defendant  had  con- 
cluded his  opening  statement,  the  whole  case 
was  in  fact  before  the  court,  and  the  court 
evidently  regarded  the  mottons  for  Judgment 
as  a  final  submission.  In  announcing  Its 
detdslon  tbe  court  said: 

"^he  plaintiff  baring  asked  Judgment  'upon 
the  pleadings,  statements,  and  atipalatUm,  and 
thf  defendant  bavini^  aaked  the  sane  relief, 
the  Goort  bas  eenaidered  them  botli  ti^tber. 


"It  is  apparent  to  the  court  that  the  parties 
have  framed  the  pleadings  and  made  the  admls- 
alona  tm  the  purpose  of  having  the  matter 
settled  In  tUs  manner  If  possible^  and,  whfle  It 
is  not  perb^iB  a  part  of  this  lawnil^  I  think  it 
is  very  c(Hnmendable  on  the  part  <tt  counsel  to 
endeaTor  to  get  together  in  that  way,  and 
shorten  suits  ot  this  diaracter,  if  they  can.  I 
oartainly  want  to  put  on  record  my  approval 
of  that  method  of  ttylng  It.*' 

brief  for  the  plaintiff  omtalns  no 
snggestion  that,  If  ttie  case  were  reComed 
to  the  district  eonrt;  any  fact  fiavoralde  to 
the  plaintiff  could  be  produced  In  addition  to 
ttiose  wtdcb  have  already  been  dlscnased. 
Under  Oiese  drcumstancei^  the  litigation 
ought  to  end. 

Tbe  Judgment  of  the  district  court  Is  re* 
versed,  and  ttie  cause  la  remanded,  with  dl- 
TCctlrau  to  enter  Judgment  for  the  diBfendant. 

All  tiie  Juatloea  eoncorrlng. 


HOPPER  V,  WILSON  &  CO. 


(Ul  Kan.  G3»> 
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(Siqtreme  Ooort  of  Kansas.    June  10,  1922. 
Behearing  Denied  July  8, 1922.) 

(8vUahu$  »v  <ke  Coarf.J 

Master  aad  servaat  ^»39B— CeiBHMatlos 
oialnanf  •  wMow  asst  rndts  elala  wlthia  sbt 
■oaths. 

Where  an  employer  makes  settlement  with 
an  Injared  employee,  obtaining  a  release  of  all 
claims  on  his  part  under  the  Workmen's  Com- 
pensation Act,  and  some  months  later  the  em- 
ployee dies,  on  action  by  bis  widow  under  that 
law  cannot  be  maintained  onieaa  a  claifn  upon 
the  employer  has  been  made  In  her  behalf  with- 
in siz  months  after  her  hmlMad's  death. 

Appeal  tnm  IMstrlct  Court,  Wyandotte^ 

County. 

Action  by  Mary  E.  Hopper  against  Wilson 
A  Co.,  in  wbldk  a  demurrer  to  plaintiff's 
evidence  was  sustained  and  she  iqipeals.  Af- 
firmed. 

C.  A.  Bowman,  of  Kansas  City,  for  ai^- 
tant 

O.  li.  &nUer,  of  Kansas  City,  tot  appetlee^ 

UASON,  J.  The  widow  of  J.  N.  Holder 
brought  this  action  under  tbe  Workmen's 
Compensation  Act,  alleging  tliat  his  death 
was  due  to  injuries  received  while  in  the 
employ  of  tbe  defendant  A  demurrer  to  ber 
evidence  was  sustained,  and  she  appeals. 
One  ground  upon  which  liability  is  denied 
la  that  no  claim  for  compensation  was  made 
within  six  jntmths  After  the  death  of  the 
plaintiff's  husband. 

Hopper  was  Injured  April  18,  1918.  He 
executed  a  statutory  release  in  considera- 
tion of  tbe  payment  of  $25  May  7, 191&  Be 
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died  Se^ttenibtf  28,  tBl8,>  a»  mrUBcito  of 
defltb  statliig: 

'  'Tb«  caun  of  death  was  as  follows:  Pnea- 
moniaiKlobar).  Oontributorr  TolTular  heart 
disease.'* 

The  plaintiff  made  a  demand  Xor  arMtra* 
tl<m  August  IS,  1919,  tbls  b^ng  the  first 
notice  glTen  to  the  delendant  ot  s  claim  thftt 
Iter  husband's  death  v^s  dae  to  the  injury 
referred  to.  The  statute  provides: 

""Proceedings' for  the  recovery  of  compensa- 
tioa  tinder  this  act  shall  not  be  maintainable 
unless  written  notice  of  the  accident,  stating 
the  tim^  place  and  particulars  thereof,  and 
the  name  and  address  of  the  person  injured,  has 
been  giren  vitliin  ten  days  after  the  accident, 
and  unless  a  claim  for  compensation  has  b^ien 
made  within  three  months  after  the  accident  or 
in  case  of  death,  within  six  months  from  tbe 
date  thereof.  Such  notice  shall  be  delivered  by 
registered  mail,  or  by  delivery  to  the  employer. 
The  want  of,  or  any  defect  in  such  notice,  or  in 
its  service,  shall  not  be  a  bar  unless  the  em- 
ployer proves  that  he  has,  in  fact,  been  there- 
by, prejudiced,  or  if  ^uch  want  or  defect  was 
occasioned  by  mistake,  physlcd  or  in«it»l'ln- 
capad^  or  other  reasonable  cause,  and  the 
failure  to  make  a  claim  within  the  period 
above  specified  shaL  be  a  bar:  Provided,  how- 
ever. That  in  case  of  incapacity  of  an  injured 
employee  the  limitation  herein  shall  not  run 
during  Budi  Inieapaoity.?  Qtm.  Stet  | 
6918. 

Whatever  may  be  the  rule  under  otbex  cir- 
cumstances we '  think  In  the  Mtuatlon.  here 
presented  the  statute' Is  to  be  Intarpreted  as 
j'equirlng  the  making  of  a  claim  by  the  plaln- 
'tiff  after ,  her  husband's  deatti  and  witbin 
six  .months'  of  its  occurrence.'  Such  a  re- 
qulremMit  is  In  keetdug  with  the  spirit  and 
policy  of  the  law  because  the  defendant,  hav- 
ing settled  with  her  hu^and  dyrlng  his  life- 
time, had  no  reason  to  anticipate'  'the  making 
of  a  further  demand,  and  the  assertion  of 
one  tifter  the  lapse  Of  six  months  (In  this 
Instance  oter  ten  months)  might  well  find  It 
disabled  front  obtaining  the  information  and 
preserving  the  evidence  necessary  for  a  de- 
fense. It  does  not  appear  that  any  claim 
for  compensation  was  made  upon  the  de- 
fendant by  the  injured  employee,  but  tbe 
settlement  made  with  him  would  render  that 
fact  inimaterlal  as  between  them.  But  this 
settlement  having  been  effected,  the  defend- 
ant was  justided  in  assuming.  In  the  ab- 
sence of  any  notice  to  the  contrary,  that  tbe 
whole  affair  was  ended,  and  in  treating  It 
as  a  closed  incident.  While  the  plaintiff 
pleaded  that  the  release  was  entered  into 
under  a  mutual  mistake  of  fact  as  to  the 
nature  and  extent  of  the  employee's  injuries, 
and  that  the  consideration  therefor  was  so 
grossly  inadequate  as  to  amount  to  a  fraud, 
these  contentions  were  abandoned  on  the 
trial.  Kyea  if  the  defendant  had  known  of 
the  death,  there  was  no  reason  to  connect  It 
with  the  accident  especially  In  view  of  the 


cause  aariciieii  bt  1St»  oertfUcattk  Whatew, 
consldentloiu  make  it  deirtnible  that  a  dafan 
fix  oonweoaatian  ebaD  be  made  qpon  ttn 
employes'  within  six  months  after  the  death 
of  the  employee  la  any  case  ai^ly  folly  bat. 

Vnder  our  CemptfiBatliHi  Act  the  statnto 
of  UmitatlonB  beglna  to  mn  osalnat  tbe 
dalm  ot  the  dq>atdeiita,  as  well  as  that  «t 
tbe  Injored  aac^loyee  from  the  time  of  tbe 
acddot,  but  we  dp  not  regard  this  fact  as 
throwing  any  llf^t  on  the  UitiKpretation  of 
the  language  xmHeae  consideratiim.  Tlie  fix- 
ing of:  the  period  of  limitation  rests  of  course 
wh<dl7  with  the  Z«glsIator^  and  the  policy 
of  reqalriiv  a  obmprasatlon  action  by  de- 
pmdentB  to  be  toought  within  a  fixed  time 
from  the  accident  does  not  neceesartly  rest 
upon  tiie  theory  of  the  identity  of  Uielr  de- 
mand with  that  of  the  employee. 

In  Briti^  Columbia  the  making  of  > 
claim  under  the  Compensation  Act  after  Q» 
death  of  the  Injured  employee  has  bem  held 
unneoe^sary,  where  one  had  previously  bea 
made  'in  behalf  of  Uie  injured  workman. 
MofFatt  T.  Omw*B  Nest  Coal  Co.,  12  D.  L.  ft. 
1913,  642,  643.  The  statute  there  Involved 
differed  from  bur  own  In  not  containing  the 
spedfic  provlston  that  "the  faUnre  to  make  a 
claim  within  tbe  period  above  spedfled  dudl 
^e  a  bar."  The  plaintiff  suggests  that  sod 
a  provision  Is  to  be  Implied  fnnn  the  &ct 
that  the  failure  to  give  notice  of  the  acd- 
dent  (as  distinguished  from  making  a  cbim 
for  compensation)  was  made  a  bar  only  in 
case  prejudice  to  the  nnployer  resalted 
thorefrom.  Such  a  distinction  does  not  ap- 
pear to  have  beoi  the  ground  of  the  ded- 
aion,  which  Is  based  upon  a  purpose  to  cany 
out  the  Intention  of  the  act  by  a  liberal  con- 
struction thereof.  The  claim  Is  treated  much 
as  a  notice,  and.  is  so  spoken  of  in  the  cq>in- 
ions,  while  the  headnptes  refer  only  to  • 
"notice  of  injury."  There  the  claim  for  com- 
pensation was  made  one  we^  after  the  ac- 
cident, and  death  ensued  two  weeks  lat», 
before  any  further  proceedings  had  beeil 
taken,  and  while  the  claim  was  still  pending. 
Quite  obviously  the  claim  then  made  may 
have  been  sufficient  to  protect  tbe  employer 
from  a  stale  demand — to  warn  him  that  a 
claim  was  about  to  be  made  and  thus  pat 
him  on  bis  guard.  But  such  Is  far  from  the 
ease  here.  The  steps  that  had  been  taken— 
the  settlement  and  release — so  far  from 
warning  the  employer  of  the  pro^>ect  of  a 
further  demand,  tended  to  lull  bim  Into  se- 
curity In  the  belief  that  the  whole  alMr  bad 
been  flnally  dl^oscd  of. 

In  Michigan  a  new  claim  in  behalf  of  the 
dependents  is  required  where  the  employee's 
Injuries  result  in  bis  death  pending  the  al- 
lowance of  his  own  demand.  Curtis  v.  Sla- 
ter Const  Co.,  202  Mich.  673,  168  N.  W.  95& 
The  statute  there  involved  has  some  features 
which  were  glv»i  wdf^t  In  reaching  this 
condusion,  and  which  are  not  found  in  our 
law;  for  inatance  tba  dqiendents  are 
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presslr  diedared  not  to  be  parttea  In  tntereat 

to  a  proceeding  by  the  employee  for  the  en- 
forcement of  his  demand,  and  the  claim  of 
the  dependrats  Is  required  to  be  signed  by 
them  or  by  some  one  In  their  behalf.  We  re- 
gard the  decision,  however,  In  its  general 
aq>ec!t  as  tending  to  support  the  view  we 
have  taken. 

The  defendant  also  urges  that  there  was 
not  sufficient  evidence  that  the  employee's 
death  was  due  to  the  accident,  and  that  the 
release  barred  the  plaintiff's  claim  as  well 
as  that  of  her  husband.  In  view  of  the  con- 
dosifflL.  already  announced.  It  will  not  be 
necessary  to  consider  these  matters; 

The  Jndgmeot  is  affirmed. 

AU  the  Justices  concqrTinc. 


9TATE  w  rtl.  HOPKINS;  Atty.  Oea^.v. 
RAYL.    (No.  23914.) 

(Supreme  Court  of  Kanaas.    June  10,  1922.) 

fSvllabiiB  hy  Editorial  Btaff.} 

Oflcers  «=374(2)— Supreme  Court  must  try  op- 
peal  from  Judgment  of  ouster  like  any  other 
^peal  and  will  not  consider  new  evidence. 
Gen.  St.  1&15,  3  7615  (Code  Civ.  Proc.  | 
686m).  and  Gen.  St.  1915,  {  7484  (Code  Civ. 
Proc.  S  580),  providing  Snpreme  Court  may 
receive  further  teBtimony,  etc.,  did  not  confer 
oriEinal  Jurisdiction  on  the  Snpreme  Oeart  up- 
on KB  iappeal  from  a  jddgment  of  Ouster  trom 
office  under  Laws  IMl,  e  S3T,  Ocn.  St  1:810, 
U  7608-7618  (Code  Civ.  Proc.  »  686ar486p), 
and  it  will  not  consider  new  evidence. 

Oplni<»k  denying  a  reheariog. 
For  main  opinion,  see  HO  Kan.  576,  2<M 
Pa&  1002. 

POBTEMf  J.  In  a  motion  for  rehearing 
it  Is  urged  that  appellant's  contoition  re- 
QpecUng  the  ivocednre  In  tills  court  upon  an 
appeal  from  a  Judgment  of  ouster  under 
chapter  237.  Laws  1011  (Gen.  Stat  1915.  » 
.760a-7618  [Code  Civ.  ProC  It  686a-686p]), 
was  not  given  sofficient  consideration.  In 
the  original  briefs  the  point  was  raised  in 
the  following  language  and  without  the  cita- 
tion of  any  authorities: 

"Now  as  we  understand  proceedings  of  this 
-character  this  honorable  court  retries  tliis  ease, 
that  ia  to  say.  this  court  passes  upon  ques- 
tions of  ttett  aa  well  as  qnestions  of  law,  and 
we  respectftdly  submit  that  after  reading  all 
of  this  testimony,  jour  honors  must  come  to 
the  conclasion  that  the  testimony  is  insufficient 
to  find  this  defendant  guilt?  of  willful  miscon- 
duct In  office." 

The  statute  provides  that— 

*ln  all  appeals  *  *  *  the  Snpreme  Court 
may  receive  further  testfmooy,  and  may  adopt 


any  procedure,  not  IncoasistHit  irith  this  aeti 
wliieh  It  may  deem  necessary  tor  a  full  and 
final  hearing  and  determinatioB  of  the  cause: 
and  said  court,  on  appeal,  shall  either  affirm  the 
judgment  of  the  lower  eonrt,  or  enter  such 
final  Judgment  as  it  deems  that  fostfce  may 
require."  Gen.  But.  1915,  |  T610  (Code  GIt. 
Proc  I  68toi). 

This  statute  is  substantially  the  same  as 
section  580  of  the  amended  Civil  Code  (Gen. 
St  1915.  i  7484),  which  reads: 

**In  aU  cases  except  those  triable  by  a  Jury, 
as  a  matter  of  constitational  right,  the  Sn- 
preme Court  may  receive  further  testimony,  al- 
low  aqiendments  of  pleadings  or  process,  and 
adopt  any  procedure  not  Inconsilitent  with  this 
act  which  it  may  deem-  aeeeesary  or  expedient 
for  a  full  and  .final  hearing  and  d^terminatifin 
of  the  Cause."  '  ' 

Section  680  was  considered  in  the  case  of 
SesB  T.  CoDway.  08  Kan.  246»  144  Paa  SOS, 
■and  It  ma  said  in  tba  <q;)lnioii : 

"This  coart  cannot  consider  tlis  new  evi- 
dence.' If  it  hM  a  thought  of  d<^g  so  it  would 
be  obliged  to  grant  the  adverse  ^rty  time'  to 
produce  countervailing  evidence,  which  might 
possibly  include  Impeaching  evidence.  The  ap- 
pellants would  then  llbely  desire  to  make  a 
showing  in  rebuttal.  The  result  would  be  that 
the  court  would  have  before  it  for'  determina- 
tioif  a  case  which  the  district  court  could  not 
identify  as'  one  which  it  had  decided,  and  st> 
this  court  would  be  plunged  into  an  exercise 
of  original  and  not  appellate  jnrlsdictioQ. 

"In  the  case  of  In  re  Bumette,  73  Kan.  tiOO. 
85  Pac  575,  the  distinction  between  original 
and  apellate  Jurisdiction  was  pointed  out,  as 
well  as  the  lack  of  power  <m  Uie  part  of  the 
Legislature  to  confer  original  jurlsdietioiT  on 
this  court.  The  constitution  creates  the  court 
as  it  creates  the'  legislature,  and  that  instru- 
ment, which  both  the  court  and  the  legislature 
must  respect  and  obey,  expressly  limited  the 
court's  original  Jarlsdictioh  to  proceedings  in 
quo  warranto,  mandamna,  and  habeas  eorpas, 
and  granted  to  the  legislatnre  no  power  to  con- 
fer any  bat  appellate  Jurisdiction.**  OS  Kad. 
pp.  248,  249,  144  Pac.  200. 

The  original  opinion  in  the  case  at  bar 
cited  State  v.  L^ons,  97  Kah.  688,  155  Pac. 
936,  an  appeal  by  the  state  from  a  judgment 
refusing  to  oust  a  member  of  ths  board  of 
county  commlsaioners,  which  was  affirmed 
solely  upon  the  ground  that  there  was  suf- 
ficient evidence  In  the  abstracts  to  sustain 
the  material  portions  of  each  finding.  In 
the  present  case  It  might  well  have,  been 
said,  as  It  was  said,  in  the  I^rons  Case: 

"tto  nsefnl  purpose  would  be  subserved 
debating -the  matter,  and  the  ordinary  rules, 
long  eat^Iished  and  well  understood,  govern." 
97  Kan.  p.  589,  155  Pac.  936. 

In  Wideman  v.  Faivre,  100  Kan.  102,  163 
Pac.  619,  Ann.  Cas.  191SB,  1168,  It  was  said: 

*^fl  Supreme  Court's  JurisdietioB  is  invaria- 
Uy  and  »clinive1y  original  or  appellate.  There 
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IB  nerer  a  eenftnloa  or  Uendlnc  of  both"  (cit- 
mc  B«n  Gonwajr,  wapvm,  and  other  dad- 
■lou).  100  Ktn.  p.  lOS,  leS  Pac  621,  Ann. 
Otu.  1018B,  1168. 

In  the  orlffloal  oplnlw  we  held  that  there 
ma  snffident  evidence  to  auataln  the  Judg- 
ment of  ouster.  Nothing  aosgeated  In  the 
petltlan  for  rtiwarlng  has  altered  onr  view 
of  the  matter,  and  ttie  r^earlnc  la  dailed. 

All  the  JnstlceB  concnrring. " 


031  Kan.  4») 

MOORE  V.  NORTH  RIVER  INS.  CO. 
(Na.  287840 

(Sopnma  OonrC  €t  Kaniaa.  June  1882.) 

(BpJUbM  &v  O*  CeiirU 

1.  KaailM  ^I29(2)--Fallire  to  aatwor  al- 
tegatloR  of  MtHlon  as  to  aioacy  lioltf  ta  ooa- 
stltsto  aa  adsMssloB  of  the  agos^. 

'  In  an  action  on  an  insonuwo  poller,  tho  pe- 
tition  aOtged  that  the  person  who  took  the  ap- 
plication was  the  agent  of  the  losnrance  com- 
pany. Seld,  that  the  court  properly  ruled  that 
the  (ailare  of  the  answer  to  deny  the  fact  under 
oath  amounted  to  an  admission  of  the  agency. 
Code  Or.  Proc.  1  UO  (Oen.  St  llOS,  |  7002): 
Homick  T.  Baflroad  Co.,  85  Kan.  072,  U8  Pac 
00.  88  Ii.  &  A.  (N.  &)  820,  Ana.  Oas.  Z818A, 
208. 

2.  Isssranos  «s>i63(i/3)— That  aatomobUe 
ewsed  by  pWstfff  had  differsat  faotory  aun- 
ber  Inm  that  stated  In  poll^  tasarlsg  anto- 
moblla  aialnst  theft  held  sot  to  preolido  ra- 
oovory  aa  m>Iw* 

In  an  action  upon  a  term  automobile  policy, 
Insoring  a  certain  Ford  roadster  No.  2,978^641 
against  loss  by  theft,  the  principal  defense  wae 
that  the  ear  was  not  the  property  of  the  plain- 
tiff. The  defendant's  evidence  showed  that  a 
ear  of  the  same  description  and  make,  bearing 
the  ssme  factory  number,  was  purchased  from 
the  factory  long  prior  to  the  Issuance  of  the 
policy,  and  was  then  in  the  possession  of  the 
purchaser  In  New  Tork  City.  HflO,  that  the 
number  of  the  ear  stated  in  tbe  policy  was  a 
mere  matter  of  description;  it  was  tbe  particu- 
lar car  whidt  the  d^endant  Insured  and  not 
the  number;  and  hM  further,  that  the  court 
property  refused  to  tustruct  that,  even  If  the 
jury  bdieved  from  the  evidence  that  plaintiff 
owned  tbe  Ford  motor  car  when  the  policy  was 
issued,  they  must  find  fer  the  defendant,  un- 
less th^  beUeved  from  tbe  evidence  that  tbe 
car  bore  the  number  stated  in  die  poliey, 

S.  Insaraaoo    «=3l63('/2)  —  Iwtnietion  that 
frialatlff  ooald  not  recover  os  aatomoblle 
polioy,  after  third  party  had  purehased  aid 
wae  le  posssssloa  of  autesMUIe  with  sane 
faotory  aumber  as  that  desorlbed  le  pollqr 
properly  refussd. 
Iq  such  a  case,  an  inatructlon  was  properly 
refused,  which  charged  that,  If  the  Jury  believ- 
ed from  tbe  evidence  ^t  in  1810  a  third  per- 
son pnrebaaed  a  Ford  car     that  number  and 


had  steee  been  hi  the  contlnaewa  -poasaesisa 
thereof.  It  waa  Oulr  daty  to  flod  lor  the  de- 
fendant 

Appeal  fran  District  Court,  Mmtflomery 

Action  bj  Oheeter  Mom,  a  minor,  t^^  B. 
H.  Moort^  hla  CBthar  and  next  friend,  against 
tlia  NorQi  BSrer  Innmuioa  Oranpany,  a  oor- 
poratlon.  Judgment  for  piwinfiff,  and  de- 
fendant appeals.  Affirmed. 

C.  O.  Grow  and  J.  W.  Broaddoa,  botb  of 
Kansas  City,  Mo.,  and  lioater  G.  Seacat,  of 
Indepoidenc^  for  appelant 

Thoe.  D.  Wagstaff  and  Graoa  A.  Mllaa,  botb 
of  Independence,  for  ai^eUee. 

POBTEB,  J.  The  action  was  upon  a  Caim 
automobile  policy  Inaulng  a  oertatn  B^ord 
roadater.  No.  2,878,041.  agalmtt  Inn  by  theft 
for  am  year.  Olw  annrar  allied  tbat  when 
the  policy  waa  lamed,  the  ear  was  not  tho 
property  of  the  lOalntUr  hot  belonged  to 
some  other  pereon  from  whom  tt  had  been 
stoloL  Aa  a  fnrUm  defenae^  tt  waa  alleced 
that  the  pUlntUT  falsely  stated  to  the  agent 
of  the  company  that  he  had  paid  $000  for  the 
car,  whidi  repreaentation  the  pUntUf  knev 
to  be  fidaa;  that  defandant  relied  npon  Ow 
BtatoBMit;  and  OuA,  by  reason  thereof.  On 
policy  become  roiA.  fHie  answer  tcaidered 
bade  to  plaintiff  the  premiom  paid.  1%e 
reply  waa  a  general  denial  Tba  trial  ro- 
sulted  in  a  verdict  and  Jodgnmt  for  plain- 
tiff. Deftaidant  appeals. 

The  plalntiir,  who  was  a  minor,  testlfled 
that  hia  ftther  pnrdiaeed  the  automobile 
from  iaalntiff*s  uncle  and  paid  8470  for  it; 
that  his  father  gave  the  car  to  him ;  that  he 
was  preeent  when  the  policy  was  laaued; 
that  Mr.  Cunningham,  the  agent  of  the  com- 
pany, put  the  value  on  the  car;  that  he  him- 
self did  not  know  the  number  of  the  car.  al- 
though he  had  looked  at  tt ;  that  hia  ftither 
gave  the  number  to  Cunnln^am.  Tbe  plain- 
tiff also  called  Mr.  Onnnintfiam,  who  teatl- 
fled  that  he  wrote  the  apidlcation  and  sent  It 
to  the  company's  agent  at  Wellington.  Kan. ; 
that  he  Insured  two  cars  at  the  same  time, 
one  the  roadster  In  question,  and  a  touring 
car  which  b^onged  to  plaintUTs  fsther,  who 
gave  him  the  number  of  the  roadster  from 
tbe  Kanaaa  license  receip^— "read  It  to  me 
from  tbe  paper."  The  witnees  did  not  go  to 
tbe  car  to  wamlne  the  number;  tbe  car 
looked  to  him  the  same  as  a  new  one.  and  he 
knew  the  value  of  the  car  at  the  time;  be 
wrote  the  application,  and  the  plaintiff  mere- 
ly signed  it  The  plaintiff  offered  testimony 
showing  that  the  car  was  In  the  garage  on  tbe 
farm  the  night  before  It  was  missing.  The 
doors  were  locked;  the  next  morning  the 
lodE  showed  that  it  bad  been  pried  off;  the 
car  waa  gone. 
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[1]  On  tbB  cHM»«zamlnatIoii  of  Mr.  Can- 
nlniih«M,  tb»  daAndant  Bont^t  to  tbow  that 
be  was  not  the  agent  of  the  company  hut 
merely  a  solicitor.  The  court  very  properly 
held  that,  as  the  petition  alleged  that  he  was 
defendant's  agent,  the  tetlure  of  the  answer 
to  deny  that  fact  under  oath  amounted  to 
an  admission  of  agency.  The  roling  was  cor- 
rect OMl  Code.  8  110  (Gen.  St.  1915,  } 
7002) ;  Homlck  v.  Batlroad  Co.,  85  Kan.  672, 
US  Pac.  60.  38  L.  R.  A.  (N.  S.)  828,  Ann.  Oas. 
1913A,  208. 

The  defendant  read  the  d^ositlon  of  one 
Charles  U  Waditer.  taken  In  New  Tork  City, 
who  testified  that  he  .was  the  owner  of  and 
in  possession  of  Ford  car  No.  2,078,641 ;  that 
he  purchased  it  from  the  Ford  factory  long 
prior  to  the  Issuance  of  this  poUcy.  The 
depositions  of  two  other  witnesses  were  read, 
who  testlfled  that  th^  had  examined  car 
and  that  the  number  given  tty  Mr.  Wacbter 
was  correct  In  rebuttal,  ftM  plaintiff  offered 
hi  erldence  tbe  Kansas  automobile  license 
whl(^  gaTe  tbe  number  tbe  rame  as  that 
stated  In  the  policy. 

it]  We  are  unable  to  Ihid  anything  sub- 
stantial In  file  defendant's  contmtions. 
Then  was  erldesice  to  saatain  the  Terdlct, 
and,  of  course,  an  instruction  directing  a 
Todlet  for  tbe  deftedant  would  hSTo  been 
improper.  court  was  r^ht  In  refusing 
to  Instruct  Oiat,  emi  If  tbe  Jury  beUered 
fftnn  tbe  erldence  that  plaintiff  owned  the 
ToM  motor  car  at  tbe  time  tbe  pcdlcy  was  Is- 
■oedt  stlU  they  must  find  for  the  defendant 
unless  they  believed  from  the  evidence  that 
tbe  car  bore  the  number  stated  in  tbe  policy. 
Tbe  number  of  the  car.  as  recited  In  tbe 
policy,  was  merely-  a  matter  of  descrlpti<m. 
It  was  tbe  particular  car  wblA  tbe  defoid- 
ant  Insured  and  not  tbe  number.  It  Is  pos- 
sible that  there  was  a  mistake  In  issuing  the 
state  license,  and  the  wrong  number  might 
hare  been  given,  which  would  account  for 
tite  same  error  In  the  policy.  On  the  other 
hand,  there  was  evidence  justifying  tbe  Jury 
in  finding  that  the  numbrar  stated  in  the  pol- 
icy was  correct. 

[S]  Another  requested  instruction  diarged 
that  If  the  Jury  believed  from  the  evidence 
that  In  1919  Charles  L.  Wacbter  purchased 
a  Ford  car  Mo.  2,973,641.  and  that  be  had 
since  been  In  tbe  ccmtlnuous  poasesslon  there- 
of, then  it  was  their  du^  to  find  for  the  de- 
fendant To  have  given  such  an  instruction 
would  have  been  error.  The  court  correctly 
charged  that  If  plaintiff  was  not  the  owner 
of  the  automobile  whiidi  defendant  company 
attempted  to  Insure,  then  the  verdict  should 
be  for  the  defendant 

The  case  presents  nothing  but  Issues  of 
fact  with  no  conflict  In  the  evidence  upon 
any  matter  of  real  consequence;  Tbe  Judg- 
ment is  afllrmed. 

All  the  Justices  concuxrlEg. 


HABVKT  r.  MISSOTTBI  FAO.  B.  00.  T61 

<10TP.> 

Mil  Kan.  371) 

HARVEY  V.  MrSSOURl  PAO.  A  CO. 
(Now  23502.) 


(Supreme  (3ourt  of  Kansas.   June  10;  1922.) 

(BvOahiu  By  Os  Cowrt.) 

1.  Adverse  posseesloR  «:s>60(6)— Emlsent  do- 
Rials  «=aQI»— Fee  owner  of  land  condemned 
for  railroad  psrpeeas  nay  nte  ssch  portloa  of 
the  property  not  required  by  railroad;  fee 
owner's  oerapaiioy  of  lasd  ossdsnsed  for 
rsHread  parpesea  lot  adverse  te  rsnrsad, 

Tbe  holder  of  tbe  fee  title  to  land  taken  un- 
der eondemnatltm  proceedings  for  railway  pur- 
pose! remains  tfae  owner  of  the  property,  and 
has  tbe  right  to  occupy  and  uae  such  portion  of 
tbe  condemned  property  as  the  railway  com- 
pany does  not  actually  require  or  use  for  the 
proper,  safe,  conrenieat  and  effident  discharge 
of  its  duties  as  a  public  carrier;  but  such  oc- 
cupancy and  use  is  neither  adverse,  hratile,  nor 
inconristent  with  the  ri^ta  of  the  railway  com- 
pany, nor  will  the  lapse  of  time  bar  the  rail- 
way company  of  ita  righta  acquired  and  paid 
for  under  the  condemnation  proceedings. 

2.  Advene  posseeslos  «=>60(6)— Fee  owner's 
ooespaniqr  of  tasd  oendennad  by  railroad,  bat 
sot  Biod  by  tt  f»r  iff  years*  held  sot  to  give 
him  adverse  possasslen. 

Oertsin  lands  ot  plaintUTs  predecessor  In 
title  were  condemned  in  1879  for  railway  pur- 
poses. Hitherto  the  defendant  company  has 
not  used  or  needed  all  the  land  condemned,  and 
a  portion  of  it  baa  been  continually  occupied 
and  used  by  tbe  plaintiff  and  bia  predecessors 
in  titie,  Hel4  that  as  plaintiff  and  his  prede- 
cessors in  titie  were  strictiy  within  their  rights 
in  occupyioK  and  using  that  portion  of  the 
property  not  yet  required  for  railway  purposes, 
there  has  been  no  adverse,  hostile,  inconsistent 
use  to  the  prejudice  ot  tiie  railway  company, 
nor  lias  the  latter  been  excluded  so  as  to  give 
rise  to  an  independent  right  founded  on  15 
years'  adverse  possession;  and  an  action  on 
the  part  of  the  fee  title  holder  to  quiet  his 
titie  against  the  railway  company  cannot  be 
maintained. 

Appeal  from  District  Court,  Oidwme 
Ooonty. 

Suit  by  3.  W.  Harvey  against  tbe  Missouri 
IPaidflc  BaQroad  Company.  Judgment  for 
plaintiff  and  defendant  aniwals.  Beversed 
and  mnanded,  vrlth  Instmctlwis  to  enta 
Judgment  for  defendant 

Waggener,  Ohallis  &  Brown,  of  Atchison, 
and  N.  C.  Else,  of  Osborne,  for  appellant 

H.  McOasUn  and  Edgar  C.  Bennett,  both  of 
Osbcwne,  for  ai^llee. 

DAWSON,  3.  The  plaintiff  brought  this 
suit  to  quiet  his  title  to  Home  land  in  Os- 
borne whlcb  was  condemned  In  1879  for  rail- 
way side  tracks,  depots,  workshops,  water 
station,  and  stodcyards.'  Plaintiff  la  the  suc- 
cessor in  title  to  the  fee  holder  of  1879,  and 
the  defendant  is  tbe  successcw  of  the  railway 
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corporation  for  wbose  use  the  property  was 
condemned. 

Notwithatandlng  the  lapse  of  years  and 
the  general  development  of  that  ccHnmnnity, 
only  a  limited  portion  of  the  land  condemned 
tn  1879  haa  yet  been  nsed  or  needed  for  rail- 
way purposes — the  usual  hundred-foot  strip 
for  a  right  of  way.  During  this  long  Interim 
successive  holders  of  the  fee  title  have  had 
uninterrupted  use  and  enjoyment  of  the  con- 
demned land  to  within  60  feet  of  the  center 
of  the  railway  track.  Encroaching  to  that 
limit  there  were  built  and  maintained  for 
many  years  (from  1886  to  1901)  the  stables 
and  buildings  of  a  county  fair  associatioD 
which  thai  owned  the  property.  These 
structures  hare  now  been  removed,  but  the 
present  owner  and  plaintiff  has  a  stockyard 
and  scales  worth  ^00  on  the  property  tn* 
Tolved  herein.  The  plaintiff  says:  "I 
brought  this  suit  to  find  out  if  I  did  own  it 
or  didn't." 

[1,2]  Since  the  plaintiff  holds  the  fee  ti- 
tle, be  Is,  of  course,  the  owner,  nor  did  he 
need  to  bring  any  suit  to  quiet  bia  title. 
Kansas  Cent  Ry.  Co.  v.  Allen,  22  Ean.  285, 
81  Am.  Rep.  190.  One  whose  property  is  sub- 
ilected  to  condemnation  for  railway  or  other 
puUlc  uses  1b  none  the  less  the  owner  of  the 
fee  and  holder  of  the  ultimate  title.  He  has 
what  the  law  calls  the  servient  estate.  The 
party  for  whose  use  the  condemnation  was 
made  has  what  Is  called  the  dominant  es- 
tate. -  And.  while  tiie  tee  holder,  after  con> 
demnation  and  compensation,  may  not  inter- 
fere with  the  rights  of  the  holder  of  the  dom- 
inant estate,  yet  as  ovrner  he  may  still  con- 
tinne  to  use  the  property  for  any  purpose 
which  does .  not  frustrate  the  public  alms 
and  ends  ft>r  wiilch  the  property  was  con- 
demned.  If  gold,  diamonds,  m  other  miner- 
als lay  beneath  the  main  line  of  this  rail- 
way within  the  hundred-foot  limit  now  actu- 
ally used  for  railway  purposes,  these  min- 
erals would  belong  to  the  plaintiff,  and  he 
might  mine  for  them  so  long  as  be  did  not 
interfere  with  the  operation  of  the  railway 
nor  imperil  the  surface  support.  Railroad 
Co.  V.  Schmuck.  C9  Kan.  272,  76  Pac.  836. 
If  the  railway  at  Osborne  should  be  aban- 
doned 9r  relocated  elsewhere  than  on  plaln- 
tifTs  property,  the  dominant  estate  would  ter- 
minate, and  the  defendant's  rights  acquired 
by  condemnation  would  terminate  and  revert 
to  the  plaintiff. 

It  was  not  necessary  for  the  condemnation 
commissioners  in  1879  to  limit  the  amount  of 
land  to  be  condemned  for  railway  purposes 
to  the  actual  acreage  required  at  that  time. 
In  the  exercise  of  their  discretion  they  could 
Took  to  the  future,  and  to  the  gradually  ex* 
pandtng  need  tor  switchyards,  sidings,  work- 
shops, and  the  like,  and  condemn  such 
amount  as  seemed  reasonable  to  them.  Nor 
was  this  any  hardship  on  the  owner.  He 
was  paid  tor  the  land  taken ;  and  yet  be  and 


hia  sacceseora  In  title,  down  to  and  liMdudliiff 
the  plaintiff,  have  none  Qie  leas  enjoyed  tb» 
possession,  raiblements,  and  profits  of  most 
of  the  condemned  property  for  all  these 
years.  Of  course,  so  long  as  the  railway 
company  did  not  need  all  the  property  con- 
demned, the  successive  fee  titie  holdwa  wem 
strictly  within  their  rights  in  occupying  and 
using  tt.  Bnt,  since  they  were  within  their 
rights  in  using  and  occupying  the  property, 
and  because  hitherto  the  defoidant  and  Its 
predecessors  have  not  needed  all  the  property 
ccmdemned  in  1879,  th«e  could  be  no  snch 
thing  as  adverse  or  Inconsistent  use,  iHir 
could  there  be  adverse  poeeeesion  for  16  yean 
so  as  to  found  an  Independent  titie,  and  tfans 
bar  the  railway  company  of  its  rights  a<^ 
quired  by  condemnation.  Before  the  16 
years'  bar  could  give  rise  to  a  right  to  ex- 
clude the  defendant,  it  would  be  necessary  to 
show  that  during  that  time  the  plaintiff  had 
occupied  the  iHK>perty  to  the  prejudice  of  tbe 
defendant;  that  the  defaidant  durlnc  that 
IntOTval  had  needed  the  (woperty  for  ratt* 
way  purposes,  bnt  bad  been  excluded  there> 
tnaa  by  the  plaintiff  or  bis  jnredecessors 
In  title.  It  was  not  necessary  for  tbe  rail- 
way company  to  make  some  pretended  vmt»  of 
all  the  oondemned  property,  to  the  exdualoa 
of  ttae  successlTe  fee  title  holders,  in  order 
to  preserve  its  rights.  Tin  defendant  was 
not  required  to  idntter  iq>  tiie  ootlytaig  por- 
tlims  of  tiie  tract  with  old  ties,  rails,  or  other 
Jnnk  merely  to  assert  its  dnnlnant  estate  and 
discommode  tiie  owner  of  the  fiee.  Sucb  meta 
pretended  use  would  haTe  been  an  Invasion 
of  the  rights  of  ttae  fee  title  holder,  wlio  al- 
wajv  had  and  still  has  audi  rights  of  enjoy- 
ment, use,  and  possession  as  do  in  no  way 
Impair  or  interfere  with  the  propor.  ssfe,  con- 
venient, and  efficient  discbarge  ot  the  de- 
fendant's duties  as  a  public  carrlw.  In  U. 
P.  Ry.  Co.  T.  Kindred,  43  Kan.  134.  186,  2S 
Pac.  112.  U  was  said: 

"In  Railway  Co.  v.  Allen,  22  Kan.  285,  this 
court  decided  that,  where  the  railway  company 
ho  only  on  easement,  the  proprietor  of  the  sofl 
retains  the  fee  of  the  land,  and  his  right  for 
every  purpose  not  incompatible  with  the  rights 
of  the  railway  company.  This  rule  is  recog- 
nized everywhere.  Although  the  abutting  land- 
owners have  cultivated  and  inclosed  part  of  the 
right  of  way  granted  by  Congress,  this  posses- 
sion cannot  be  considered  as  hostile  or  adverse. 
*  *  *  If  the  abutting  landowners  own  the 
fee  of  the  right  of  way,  they  may  use  the  land 
Id  any  way  not  inconsistent  with  the  paramount 
rights  of  tlie  railway  company;  but  snch  use 
wtU  not  give  them  adverse  possession  so  as 
to  confer  title." 

In  Railway  Oo.  t.  Bums,  70  Kan.  627.  62% 
79  Pac.  23S,  it  was  said: 

"The  right  acquired  by  a  railroad  company  by 
condemnation  proceedings  for  right  of  way,  de- 
pot grounds  and  terminal  CadUties  dominates 
every  right  of  possession,  except  as  to  the 
owner  of  the  fee,  and  he  may  use  only  thi^ 
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pottioii  which  ia  not  in  InunedlBte  we  hj  the 
eompaay,  and  not  neeeeaarT  to  the  aafe  and  con- 
Tenient  nae  of  that  whidi  ia  in  aetaal  aenloe.'* 

We  recc^ize  tliat  tMs  caae  la  not  neces- 
Barily  controlled  by  those  dedslbns  which 
hare  had  to  deal  with  the  rights  of  occnpanta 
of  anused  portions  of  the  rights  of  way 
granted  by  Congress  to  the  Padflc  railroads, 
like  Railway  Oo.  v.  Watson,  74  Kan.  4W,  87 
Pat  687,  and  Railway  Oo.  t.  Davmport,  102 
Kan.  613,  170  Pac.  993 ;  and  we  note,  also, 
that  there  are  two  opposing  lines  of  anthorl- 
ties  on  the  present  qnestlon,  2  G.  J.  2^,  226 ; 
1  R.  C.  L.  737,  738,  and  citations ;  hut  when 
it  is  kept  In  mind  that  these  condemnation 
proceedings  are  authorized  not  as  a  mere 
special  privilege  to  the  pwsons  who  form 
the  railway  corporation  nor  for  its  private 
profit,  but  are  in  fact  an  exerclao  of  the 
state's  power  of  eminent  domain  to  provide 
the  public  with  a  modem  system  of  trans- 
portation and  a  modem  commercial  high- 
way, it  seems  more  logical  to  hold  that  rights 
acquired  under  such  proceedings  are  not  lost 
through  lapse  of  time  and  nonuse,  so  long 
as  the  railway  has  a  potential  need  of  them, 
and,  where  there  has  been  in  fact  no  ad- 
verse, hostile.  Inconsistent  use,  nor  prejudi- 
cial escluEloo  of  the  holder  of  the  dominant 
estate.  If  at  some  future  time  the  hittierto 
unused  property  condemned  in  1879  should 
be  required  for  railway  purposes.  It  would 
seem  illogical  to  say  that  the  state's  power 
of  eaninemt  domain  would  have  to  be  rein- 
TOhed^  and  that  condemnation  proceedings 
would  have  to  be  undertaken  again.  If  the 
property  In  diq>ute  Is  never  needed  for  rail- 
way purposes,  the  plaintiff  remains  not  only 
the  owner  of  the  fe^  but  will  nmtlnue  as 
her^otfore  to  possess  and  enjoy  it.  Under 
tbe  drcomatances,  howevo-.  he  has  establish- 
ed no  cause  of  action  agalnrt  the  railway 
company. 

Beveraed  and  remanded,  with  bustrucUons 
to  mter  Judgment  for  defendant 
All  the  Justices  concurring. 


(UlKan.  4SS) 

KANSAS  CITY  LONG  DISTANCE  TELE- 
PHONE  CO.  V.  REED  at  al. 

(No.  23943.) 

<Sivreme  Court  of  Kansas.   June  10,  1922.) 

fSyUabut  hv  (he  Court.) 
pHbllo   •■rvleo   oommlsslons   ^^21— District 
Gosrt    may    grant    temporary  Injunction 
aoaisst  a  rate  order  of  Me  Pnbllo  Utnitlae 
Coianiltslon. 
It  is  not  error  for  a  district  court  to  grant 
A  temporary  injanction  against  an  order  made 
by  the  Public  Utilities  Commission  adjudging 
current  telephone  rates  to  be  "just,  reasonable, 
CDmpenoatory,  and  lawful,**  where  the  evidence 


sotHnitted  on  the  appBeatioiD  for  fb»  temporary 
injunction  tends  to  show  that  tiie  rates  are 
unjust  and  unreanaiable,  ud  do  not  pro^de 
an  adOQuate  return  on  the  property,  accordliv 
to  the  valuation  placed  upon  it  by  its  owners,- 
and  the  order  was  made  without  certain  evi- 
dence which  the  company,  at  the  request  oi 
the  Commission,  had  agreed  to  furnish,  and 
was  made  without  notice  to  the  company  that 
it  would  be  made  at  that  time  in  the  absence 
of  the  evidsnoe  reqoestsd. 


from  District  Court,  Shawnee 


Appeal 
County. 

Action  by  the  Kansas  City  Long  Distance 
Telephone  Company  against  0.  M.  Reed  and 
others,  constituting  the  Public  Utilities  Com- 
mission, and  Richard  J.  Hopkins,  Attorney 
General,  to  vacate  and  set  aside  an  order  of 
the  Public  Utilities  Ccanmisslon.  From  an 
order  granting  a  temporary  injunctiim.  Qbe 
defendants  appeaL   Judgment  affirmed. 

A.  B.  Helm,  Whl  A.  Smith,  and  R,  C.  Har- 
vey, all  of  Topeka.  for  appellants. 

J.  B.  TomUnsou,  of  Independence.  Godard 
&  Myers,  of  Topeka.  and  L.  BL  Durham,  of 
i^anaas  City,  Mo.,  for  aK>ellee. 

MARSHALL,  J.  The  plaintiff  commenced 
this  action  to  vacate  and  set  aside  an  order 
made  by  the  Public  Utilities  Commission  on 
August  27,  1921.  The  defendants  appeal 
from  an  order  granting  a  temporary  injunc- 
tion. 

On  October  12,  1920,  the  plaintiff,  whl<^ 
operates  9  telei^oue  system  In  the  city  of 
Independence,  filed  an  application  with  tbe 
court  of  Industrial  relations  asking  for  per< 
migslon  to  charge  higher  rates  fo«  teleph<me 
service  in  that  dty.  On  August  3, 10^1.  H.  A. 
Ruasen,  a  member  of  the  Public  Utilities 
Commission— that  conmilasion,  under  diap* 
ter  2(10  of  the  Laws  <tf  1921,  having  taken 
over  flte  r<^ulatlon  of  the  ratea  tit  tde^one 
companies — heard  the  application,  and  then 
requested  certalh  additional  lafermatlon.  and 
stated  that  a  final  order  under  the  an^ca- 
tlon  could  not  be  made  nntU  that  lufbrmatlon 
had  been  furnished  by  the  plaintiff.  Tbt 
plaintiff  agreed  to  famish,  the  Infmnatiwi. 
but  no  time  was  fixed  within  whldi  It  should 
be  fumlstied,  although  It  was  understood  by 
Commlsdoner  Buasell  that  the  Information 
would  be  tumlsbed  In  a  week  or  two.  The 
Information  asked  invtAved  modi  calculatltHi. 
It  had  not  beat  fumldied  on  August  27, 
1921,  and  mi  that  day,  without  further  notice 
to  the  platntUE,  findings  and  an  ordw  were 
made  1^  the  Public  Utllltlea  Ccanmlaslon,  aa 
follows: 

"That  there  is  nothing  in  the  evidence  to  en- 
able the  Commission  to  determine  that  the 
rates  now  in  effect  and  aathorlsed  to  be  charg- 
ed by  the  said  Kansas  Gf^  Long  DIstenee  Td- 
epbone  Company  at  Its  exchange  in  Indepond- 


For  otlMT  OMM  a—  sum  toplo  aod  KBT>HUHBBR  la  All  K«i-MMnbw*d  DlfMta  aad  ladem 


Digitized  by 


Google 


764 


SOT  PAOIFIO  HBPOaTBB 


•hm,  Kan.,  are  not  Jast,  eompenuton',  and 
lawful  rate*  to  be'cliarged  hj  aaid  company. 

"The  CommisBlon  farther  finda  that,  asanm- 
ing  that  the  preaent  rates  are  too  low,  then 
the  applicant  has  failed  to  famish  evidence 
upon  which  this  commiBsion  eoald  base  a  fair, 
equitable,  and  lawfal  rate  (or  aerrice  hr  said 
companr  in  said  dt?  of  Independence. 

*?t  la  therefore  bj  the  Commission  consid- 
ered and  ordered,  and  the  Commission  finds: 
That  the  present  rates  anthorixed  and  charged 
for  telephone  service  hj  the  Kansas  Cl^  Iiong 
Distance  Telephone  Company  Id  the  dtjr  of 
Independence  are  Jast,  reasonable,  compensa- 
tory, and  lawfal  rates  for  the  services  render- 
ed.  The  wUcatton  la  danled." 

On  the  bearing  of  the  application  tor  a 
temporary  injunction,  the  district  court  made 
findings  of  ftct,  tbe  tenth  finding  of  which 
was  as  fbllowa: 

"The  testimony  introduced  at  this  hearing 
tends  to  show  that  tbe  rates  now  in  effect  at 
plaintiff's  exchange  at  Independence,  Kan.,  are 
nnjaat  uid  anreasonaUe,  and  do  not  provide 
plaintiff  with  an  adequate  return  upon  the  val- 
uation  placed  by  It  upon  its  property  used  and 
useful  at  fluc^  exchange." 

The  defendants  argue  that  the  order  made 
by  the  Public  Utilities  CommlsslOTi  amounted 
to  a  dismissal  of  the  application.  So  far  as 
the  rights  of  the  plaintiff  are  concerned,  this 
may  be  the  effect  of  the  order ;  the  plaintiff 
has  an  tmdoubted  right  to  present  another 
ai^Ucation  asking  for  an  Increase  in  its 
rates,  but  the  order  of  the  Commission  was 
not  a  dismissal  of  the  application.  The  order 
was  that  the  ratee  were  "Just,  reasonable, 
C(Mnpensatory,  and  lawful"— <iuite  a  different 
proposition  from  an  ordw  dlamlealng  the  ap- 
plication. ^ 

The  Commission  had  unqualified  authority 
to  ask  for  additional  Information,  but  suffi- 
cient time  should  have  been  given  in  which  to 
furnish  It  If  the  Commission  desired  that 
it  be  famished  within  a  given  time,  Uiat 
time  should  have  been  named,  and  the  plain- 
tiff should  have  been  n(^fled  concerning  It. 
The  Gonunlssion  was  not  Justified  in  making 
the  order  that  it  did  make  without  fixing  a 
time  within  which  the  Information  should 
have  been  furnished,  and  without  notifying 
tbe  defendant  that  the  order  would  be  made 
unless  tbe  information  was  given  within  that 
time. 

There  waa  evidence  to  support  all  that  was 
said  by  the  court  in  the  tenth  finding  of  fact 
It  is  true  that  the  finding  does  not  state  that 
the  rates  were  unjust,  unreasonable,  or  that 
they  did  not  provide  an  adequate  return  on 
tbe  property,  bat  it  was  not  necessary  that 
the  court  should  finally  and  conclusively  find 
those  facts  before  granting  a  temporary  In- 
junction. 

The  Judgment  of  the  district  court  grant- 
ing a  temporary  injunction  ia  afflimed. 
All  the  Justices  concurring. 


OU  Kan.  EH) 

STATE  sx  rel.  WHEELER,  Ca.  Atty.,  v. 
BOARD  OF  EDUCATION  OF  CITY  OF 
FLORENCE  tt  at.   (No.  24201.) 

(Supreme  Court  of  Kansas.  June  10,  likSS.) 

(ByJJalnu  by  tite  OowrU) 

I.  Sohoels  and  sehool  distrlets  «»43(2)— «tat- 
.  Its  raoataitiBe  annexatlsa  to  eenaelidated  dl»> 

triot  of  a  dittriel  already  "sstaMlsMi* 

dor  sMoMed  aot  eoaatraed. 

The  provlrions  of  diaptev  2310,  Sesdoa 
Laws  U  1021,  regulating  tiw  manner  in  which 

a  school  district  conti^ous  to  a  consolidated 
or  nnion  district  "already  established  under  tbe 
act  of  1911"  might  become  a  part  of  sacli  con- 
solidated district,  is  held  to  apply  to  a  consoli- 
dated or  union  district  already  in  existence  at 
the  time  chapter  275,  Laws  of  1911.  was  en- 
acted; the  expression  "already  established,"  o 
used  In  seetlou  1  of  the  act  of  1921,  being  con- 
strued to  mean  putting  In  a  settled  or  an  eflt- 
cient  state  or  condition  an  existing  l^al  or- 
ganization. AnistTong  t.  George,  84  Kan.  2Ml 
114  Pae  209. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  iDstab- 
Ush.] 

3.  Sehaota  aid  aobael  distriete  «a»42(2>— C«s< 
•olldatloR  prvoeedlnfs  lat  hi  aeeardaMe  wItt 
statutory  reqalreiiaate  vdd. 
In  an  action  attacking  the  valldftr  «C  pro- 
ceedings by  which  it  was  attempted  to  eonsoB- 
date  a  school  district  with  a  union  ^strict 
whidi  had  been  in  existence  since  1908,  it  is 
held,  that  the  faUure  to  comply  with  the  re- 
quirements of  (diapter  230  of  the  Session  Lam 
of  1921  rendered  the  proceedings  Titld. 

Appeal    firam    District    Court,  llailon 

County. 

Action  by  the  State  of  Kansas,  on  tbe  re- 
lation of  John  B.  Wheeler,  Oranty  Attorney 
of  Marlon  County,  against  the  Board  of  Edu- 
cation of  the  Clt7  of  FlOTmoe^  Kan.,  and 
others.  Judgment  fat  idaintifl,  and  d^lead* 
ants  appeaL  Affirmed. 

Ganse  &  Frith,  of  Emporia,  and  J.  0.  Bop- 
poithal  and  Geo.  W.  HoUand,  both  of  Bus- 
sell,  for  appellants. 

John  B.  Wheeler  and  Carpenter  &  Cai;|iai* 
ter,  all  of  Marion,  for  app^ee. 

PORTER,  J.  Under  the  law  as  it  existed 
in  1908,  Bctaool  districts  No.  4  and  Na  23, 
which  include  the  city  of  Florence,  In  Marion 
county,  were  consolidated  as  union  district 
No.  4.  Subsequently  the  Legislature  enacted 
chapter  276  of  the  Laws  of  1911,  governing 
the  consolidation  of  school  districta,  and  un- 
der that  act  school  district  No.  8  waa  at- 
tached to  union  district  No.  4. 

Under  chapter  2S0  of  the  Session  Laws  of 
1921,  the  Legislature  provided  tbe  manner  in 
which  a  school  district  conttgnous  to  a  con- 
solidated or  union  district  already  eetabUrih 
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«d  mtder  the  tct  of  1©11  ml^t  become  a  part 
of  sadi  Dillon  district  School  district  No. 
77  of  Marlon  connty  lies  conttsooos  to  an- 
ion district  No.  4..  and  in  July,  1921.  an  at- 
tempt was  made  to  attach  It  to  No.  4 ;  but 
In  the  proceedli^  the  leqnlrements  and  pro- 
Tislcms  of  chapter  290  of  the  Laws  of  1901 
were  entird7  Ignored.  The  porpose  of  this 
actlMi  Is  to  prevent  the  board  of  educatttm 
ot  the  dty  of  Florence  fnm  exerdslng  Inrls- 
diction  and  control  over  the  property  and 
affairs  of  school  district  No.  77.  The  plaln- 
tur  prevailed,  and  the  defttkdaats  appeal. 

[1,  2]  The  question  In  the  case  arises  over 
the  coustmctlou  to  be  glTen  to  oertaln  lan- 
guage fai  sectlcHk  1  ct  the  act  of  1021,  whkh 
reads: 

"That  any  sdiool  district  in  the  state  of  Kan- 
■as,  adjacent  or  conticnoae  to  a  conBolldated 
or  mdon  district  already  estabUahed  nnder  the 
prorisions  oi  chapter  275  of  the  Session  Laws 
ct  the  State  Ksasas  for  1911,  sban  become 
a  part  of  said  consolidated  or  nnl<m  district 
xtpm  complying  with  the  following  reqolre- 
ments." 

The  defcmdants  Insist  tbat  onion  school 
district  No.  4  was  not  already  eatablisbed 
nnder  this  act  of  1911,  bnt  mi  tba  contrary 
that  It  was  establMied  nnder  the  law  as  It 
stood  in  1908.  In  the  last  analysis,  the  case 
tnma  npon  the  meaning  of  tbe  word  "estab- 
lished" as  nsed  In  the  statnte  of  1021.  A 
■imflar  qnestlon  was  before  the  court  In  Arm- 
strong  T.  George,  84  Kan.  248,  U4  Faa  200, 
where  It  was  ruled: 

**A  hl^  school  Is  estabUsbed  within  tbe  pur- 
view of  diapter  210  of  the  Lavs  of  1909,  con- 
cerning high  BcboolB,  when  it  is  bronght  np  to 
^e  Btandard  and  meets  the  requirements  pre- 
■oibed  in  the  Barnes  liigh  school  law  (Laws 
1900^  eh.  307).  although  the  sdiool  was  in  ex- 
istence ^en  the  lasfr'named  set  took  eSeet** 
(SyL  par.  1.) 

In  the  course  of  tbe  oplniini.  Justice  Ben- 
son said: 

"It  U  contended  that  a  school  which  was  in 
existence  when  the  Barnes  law  took  effect  is 
not  establislied  under  that  law— that  to  estab- 
lish means  to  create,  to  found,  or  to  institute. 
On  die  other  hsnd  uie  defendants*  contention 
is  that  to  establish,  as  used  in  the  statute, 
means  to  make  atable;  to  confirm;  to  secure 
on  a  firm  bains,  as  by  reeofnition  or  favor. 
These  definitions  are  taken  from  Webster's 
dictionary,  and  merely  abow  that  the  word  may 
be  used  in  different  senses.  *  *  «  The  ata- 
tus  of  any  high  school  by  which  it  may  come 
under  tbe  operation  of  the  law  is  established 
when  It  is  made  to  conform  to  the  require- 
ments tt  tlie  Barnes  law.  It  It  has  been  so 
estsMiAed  and  maintalucd  for  one  year.  It  la 
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witUn  the  operation  ot  the  act  «C  190B.  Ifte- 
ported  cases  mi^t  be  rited  wherein  the  word 
'estaUish'  has  been  held  practically  synony- 
mous with  create,  while  others  have  held  the 
meaning  of  the  word  to  lie  to  confirm,  or  to 
ascertain  and  fix,  or  settle.  <8  Words  and  Ph. 
Jud.  Def.  pp.  2460-2174;  16  Oyc  691.)  The 
particular  sense  ia  which  the  word  is  used 
must  be  detennlncd  by  the  context  and  the 
manifest  intent  and  scope  of  the  statute.  In 
determining  the  import  of  this  word  in  a  stat- 
ute of  Alabama  the  Supreme  Court  of  that 
state  said:  It  is  as  often  employed  to  signify 
the  putting  or  fixing  on  a  firm  basis,  of  putting 
in  a  settied  or  an  efficient  state  or  condition, 
an  existing  legal  organization  or  institution,  as 
it  is  to  found  or  set  up  sndi  organization  or 
institution;  the  one  meening  le  as  little  recon- 
dite, abstruse,  or  obscnre  as  the  other.'  (TIm 
Sute  ex  rd.,  etc.,  v.  Rogers  et  aL,  107  Ala. 
444.  408.)**  84  Kan.  260.  2S1.  114  Pae.  210. 

We  tblah  beyond  qnesti<m  that  since  the 
enactment  of  diapter  275  of  the  Laws  of 
1011,  nnl(m  school  district  No.  4  has  per- 
formed its  functions  solely  nnder  the  provl- 
AoDB  of  that  act,  although  the  district  ex- 
isted as  a  union  district  nnder  previous  sta^ 
utes.  The  effect  of  diaptor  276,  laws  of 
1911,  was  to  setUe  upon  a  firm  basis  the 
organlzatirai  of  district  No.  4  whldi  was  al- 
ready In  existence.  The  act  of  1011  exprees- 
Ij  repealed  all  previous  laws  under  which 
district  No.  4  had  been  established.  There- 
fore It  must  ba  held  that  at  tbe  time  the  act 
of  1921  was  passeit  district  No.  4  was  a  con- 
Bolldated or  anion  dEstetct  already  establish- 
ed and  performing  its  fictions  nnder  the 
provisions  of  the  act  of  101k  We  bave  not 
set  forth  any  of  the  reqnlrenienta  of  the  act 
of  1021  because  It  is  conceded  tbat  In  tbe  at- 
tunpt  to  attach  district  No.  77  to  union  dl»- 
trict  No.  4,  the  requlranents  and  provlslona 
<tf  the  act  of  1021  were  wholly  Ignored. 

We  agree  with  defendants*  suggestloa  in 
the  brief  that  tbe  law  is  cumberously  and  In- 
aptly worded.  ApparenUy  the  drangfatsmaa 
was  nra^  concemed  lest  It  might  be  thoni^t 
tbe  Loglalatore  was  attainting  to  oiaet  a 
law  which  wonM  affect  the  people  of  Arkan- 
sas or  Maseadiusetts  or  some  other  state. 
Twice  the  superfluous  expression,  "In  the 
state  «(  Kansas,"  i^eara.  We  agree,  also, 
that  the  law  might  w«ll  lUTe  read,  "any 
sdiool  district  adjacent  or  oont^cnoos  to  a 
consolidated  or  union  district  shall  become 
a  part  of  such  consolidated  or  union  dis- 
trict,** etc.  However,  tbe  Intention  of  tihe 
L^ialature  Is  not  in  donbt 

This  dlspDseB  of  the  only  queetkm  present- 
ed to  the  trial  court,  and  It  ftdlova  that 
(he  Jndgmoit  Is  afllrnied. 

An  the  Jnstioes  conenrring. 
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(111  Ku.  487)      -  >       !  . 

BROWN  at  «!.  V.  HAMILTON*  Mayor,  at  al. 
1N«.  24114.) 

(Supreme  ^Oourt  ofi  EanMa.  Jnne  10,  1922.) 

fSyllabuM  bp  the  Court.) 

MuMdpal  corporations  «»292(3)  —  Rellgloa» 
and  benevolent  corporations  held  "resldenT 
property  owner»,"  to  be  counted  la  tfeterailn- 
Ing  the  validity  of  petition  for  laiprovemeata. 
The  proceediogB  examined,  and  h^d  certain 
religioni  and  benevolent  corporationa  were  res- 
ident properly  oinieTS,  within  the  meaning  of 
tbe  atatote  cdating  to  street  improvements  in 
cities  of  the  second  daas. 

[Bd.  Kote^For.otiier  deflnltions,  see  Words 
and  Phrases,  Beeomd  Series,  Resident  Owner.] 

Appeal  from  District  Court,  Beno  Conntj. 

'  Aetiou  by  L.  0.  Brown  and  otbers  against 
Wallace  HamOton,  as  Mayor  at  the  City  of 
Ifickereon,  and  otber8^for  Iniunction. 
»Uef  pray«d  for  waa  dmled,  and  the  xAain- 
tiffs  appeaL  Rw&neA  and  r^anded,  with 
41rect)iHiB  to  grant  Injunction. 

Williams  &  filartinaRll,-  of  Hntditnsai,  for 
appellants. 

W.  F.  Jones  and  Malloy,  Davla  A  White, 
all  of  Hutchinson,  for  appellees. 

BUBCH,  J.  ThG  aeddn  was  one  to  enjoin 
the  issuance  of  bonds  to  pay  for  street  im- 
provements in  the  city- of  Klekerson,  a  dty 
of  the  second  ttoas.  The  relief  prayed  for 
'was  denied,  and  tile  plakxtiffs  appeal. 

The  Christian  :  Ghiirdi  and  the  Baptist 
Church '  are  ^reUgtous '^-en'pcttations,  owning 
property  frontloft.Mi  the  street  to  be' im- 
proved. The  a.  <A.  R.  HftU  Assoelatton  and 
I.  O.  O.  F.  lodge  are'rorporatlenft  organized 
for  benevolent  purposes,  and  own  property 
fronting  on  the  street  to  be  fanproved.  The 
secular  affairs  of  the  reUgloua  corporations 
are  controlled  by  -a  board  of'  trustees,  in 
whom  title  to  all  property  of  the  corporation 
vests.  The  eorporartlons  as  sucb  have  the 
goneral  i^ivlleges  of  corporations,  to  the 
extent  necessary  for  transaction  of  ordinary 
affairs,  and  to  the  extent  necessary  to  ac- 
complish thetr  corporate  purposes.  The 
-benevolent  corporations  htre  similar  prlvl- 
l^es.  Title  to  th^r  iHToperty  vests  In  ttu  cor- 
porations, whose  affairs  are  managed  by 
boards  of  directors  or  trustees.  The  ques- 
tion is  whether  these  corporations  are  resi- 
dent property  owners,  wlttiln  the  meaning 
of  the  statute  relating  to  street  Improve- 
ments in  dtiee  of  the  seoond  dass,  the  cost 
of  which  is  chai^able  to  abntting  prop- 
erty. Gen.  Stat  1915.  {  1764.  In  strictness, 
residence  is  an  attribute  of  natural  i>ersons, 
but  a  corporation  is  treated  as  a  person  and 
as  a  resident  of  a  locally  for  many  legal 
purposes,  and  the  question  la  one  at  statutwy 
intenN-etatlon. 


-  This  orart  has  heU  that  pobUe .  oozpora- 
tlons,  in  one  case  a  county  and  In  another 
a  board  of  education,  are  not  residents  of 
taxing  districts,  within  ifio  meaning  oi  the 
statute.  Osborne  County- t.  City  of  Osborne. 
104  Kan.  671,  180  Bac.  283;  Dunawortb  j. 
City  of  Hutchinson.  100  Ean.  S3S,  W9  Pac. 
89.  In  the  case  of  Ktmmwle  v.  City  of  To- 
peka,  88  Kan.  370,  128  Pac.  367,  43  L.  B.  A. 
(N.  S.)  272,  it  was  held  the  Bot^  Island 
Ballway  Company  was  not  a  resident  of  the 
city  of  Topeka,  and, the  corporation,  being 
a  nnit,  had  no  reaidoace  outside  the  dty  at 
Chicag;o,  within  the  meaning  <^  the  statute. 
In  the  Osborne  County  Case,  three  Justices 
dissented,  holding  the  locality  of  the  oor> 
porate  organization  was  at  the  coonty  aeat, 
and,  because  the  tmard  of  county  comml»- 
8ion«s  had  statutory  authority  to  manage 
the  bnsliwsB  intereata  of  the  coonty,  none  of 
which  Is  more  Impwtant  than  protection  of 
pnqierty  from  imposition  of  flnuidal  bar- 
dens,  the  corporation  shonld  be  considered  n 
resident  of  the  county  seat.  In  the  Dnns- 
worth  Case  it  was  said: 

*ln  committing  the  question  whether  or  not  a 
street  should  be  paved  to  the  resident  owners 
of  abutting  property,  and  allowing  no  voice  in 
I  the  matter  to  nonresidents  whose  property 
would  be  affected  in  the  same  way  and  be  eqaal- 
Ij  Bsbject  to  aaeessment  to  pay  for  the  cost, 
the  Legislature  dearly  intended  a  distinctloB 
based  upon  the  Afferent  attitude  toward  the 
matter  of  one  who,  in  addition  to  his  interest  in 
the  increased  value  of  his  holdings,  wonid  pre- 
sumably be  actuated  by  what  may  be  describ- 
ed as  personal  considerations  growing  out  of 
the  fact  of  his  reBldenee.  It  is  dlfficolt  to  con- 
ceive these  considerations  as  applicable  to  a 
corporation  at  all,  and  especially  to  a  public 
corporation — a  body  existing  for  purely  govern* 
mental  purposes."  Dunawortb  v."  <Sty  of 
Hntchinson,  100  Kan.  CSS,  639^  189  Pac.  89. 

It  Is  not  difflcnlt  to  administer  statutory 
provisions  which  do  treat  corporations  as 
having  local  habitations.  Perhaps  the  Leg- 
islature made  the  distinction  between  resi- 
dents and  nonr^dents  In  this  state,  not  on 
account  of  the  Intangible  nature  of  corpora- 
tions, but  to  avoid  inconvenience  and  delay 
In  initiating  and  consimmiating  street  im- 
provement eaterprises.  The  court  could  not 
be  charged  with  employing  an  inappropriate 
metaiAor,  If  It  were  to  speak  of  the  proi>- 
ertles  in  question  as  church  and  lodge  homes^ 
to  which  members  resort  as  the  vital  centers 
and  seats  of  fellowship  for  purposes  bearing 
a  distinct  relation  to  the  dvic  life  of  the 
community,  and  from  which  the  spiritual 
and  benevcdoit  activities  of  the  sodetiee  radlp 
ate.  The  Interest  of  the  corporations.  In  in- 
viting or  opposing  special  assessments  fw  im- 
provement of  the  abutting  street,  and  the 
power  of  thdr  trustees  to  act  In  respect  to 
such  subjects.  Is  unquestioned,  and  the  court 
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hddB  tbe  corporatlfHw  ai^'resldcnt  property 
owners,  within  tlie  nfeanlng  at  the  statute. 

CoTintlng  these  corporations  as  resident 
property  owners,  the  petition  which  was  the 
fonndfttloD  of  Uie  Improvenient  proceeding 
was  not  dgned  a  majorit;  ot  thaw  ^ose 
Bignatores  were  necessary  to  anthorlce  the 
mayor  and  council  to  make  the  Improvement. 

The  ^dgment  of  the  dlntrlct  coort  Is 
versed,  and  the  cause  Is  remanded,  with  ^ 
reetion  to  grant  the  injunction. 

▲U  ttie  Jnatlces  concnrrlnft 


(Ul  Kan.  461) 

LANTZ  V.  HANNA,  Treasurer,  et  al. 
(No.  24093.) 

(Supreme  Court  of  Kansas.  June  10,  1^2.) 

(SyUobm  hif  the  OovriJ 

CeattHntlonal  law  «»229( I)— Taxation  ^7. 
41— StatBto  provMIng  for  taxing  government 
beads  held  ■■eenttttatlonal. 

The  portion  of  sectioD  11163  of  the  Oeo- 
eral  Statutes  ot  1916,  whidi  provides  that, 
where  bonds  ot  the  United  States  have  been 
purchased  during  the  7«ar  preceding  March  1,  a 
sani  shall  be  listed  for  taxation  as  money  on 
hand  on  Blarch  1,  computed  by  dividius  the 
value  of  the  bonds  by  12,  and  multiplying  tbe 
quodent  by  the  number  of  months  of  the  year 
remaining  after  deducting  the  time  the  bonds 
were  owned,  violates  tbe  conetitutionQl  prin- 
ciples of  equality  and  nniformity  in  property 
taxation  In  this  state,  denies  purdiasers  of  gov- 
ernment bonds  the  equal  protection  of  tbe 
laws  goaranteed  by  the  federal  Gonatitution, 
and  violates  the  federal  statute  exempting  bonds 
of  tbe  federal  government  from  state  taxation. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  J.  B.  Lantz  against  R.  B.  Hauna, 
as  Treasurer,  eta,  and  others,  to  recover  tax- 
ation paid  under  protest  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff  ap- 
peals. Judgment  of  the  district  court  re- 
versed, and  cause  remanded,  with  directions 
to  enter  Jndgmoit  in  favor  of  plaintiff. 

C  Ward  Wright,  of  Arkansas  City,  and  S. 
O.  Blosa,  of  Winfleld,  for  apiwllant 

RJcbard  J.  Hopkins.  Atty.  Gen.,  B.  W. 
Clausen,  of  St.  Lcnils,  Mo^  and  'EilliB  Fink,  of 
Winfleld,  for  aRpeilees. 

BURGH.  J.  Tbe  action  was  one  to  reoov- 
er  taxes  paid  under  protest.  A  demurrer  to 
tbe  plaintiff^  petition  was  sustained,  and  he 
am)eals. 

In  tbis  state,  March  1  is  taxing  day.  In 
March.  1919.  the  plaintiff  duly  listed  for  tax- 
ation all  property  subject  to  taxes  which  he 
owned  on  March  1.  At  that  time  he  was  op- 
erating for  oil  in  Texas.  His  operations  were 
financed  by  anothw,  under  an  arrangement 
that  be  should  receive  a  percentaga  <rf  the 
net  profltB^  On  August  8,  1810,  all  luroperty 


which  the  plaintiff  wak  operating  Indudlng 
operating  equipment,  was  sold,  and  he  re- 
ceived, as  his  share  ol!  the  proflta,  more  than 
$1,000,000.  Anticipating  the  sale,  the  plain- 
tiff had  arranged  to  invest  his  iif^ospectire 
profits  In  bonds  of  the  United  States.  On  Au- 
gust 8,  within  a  matter  of  moments  after  re- 
ceiving his  profits,  he  purchased  First  Lib- 
erty Loan  Bonds  of  the  par  vafue  of  $1,000.- 
000,  for  which  he  paid  $997,200.  In  May, 
1^0,  the  assessor  coerced  the  i^tntUt  to  list 
bia  Investment  In  government  bonds  as  of 
Mardi  1,  under  section  11168  of  the  General 
Statutes  oi  1915*  whl<£h  reada  aa  follows : 

"All  property  shall  be  listed  and  valned  as 
on  tbe  first  day  of  Marcji  in  tbe  year  in  which 
the'  same  is  assessed,  and  the  transfer  or  sale 
of  any  taxable  pereonal  property  subseriuently 
to  tbe  first  day  of  March  shall  not  authorize 
any  person  to  omit  tbe  same  from  hisr  list,  al- 
though such  list  be  not  made  until  after  tbe 
sale  or  transfer  of  sneb  property;  but  all  such 
property  shall  be  listed  for  taxation  in  -  the 
same  manner  as  If  no  sale  or  transfer  thereof ' 
had  been  made.  But  where  bonds  of  the  Unit- 
ed States  have  been  purchased  by  any  person 
during  the  year  prior  to  the  first  day  of  March, 
where  property  is  required  to  be  listed  as  of 
that  day,  the  value  of  audi  bonds  in  money 
shall  be  divided-  by  twelve,  and  tbe  quotient 
shall  be  multiplied  by  the  number  of  months - 
or  fractional  parts  of  months  remaining  after* 
deducting  the  time  whidi  such  bonds  were 
owned,  and  such  product  shall  4ie  Ksied  as 
money  m  hand  on  the  first  day  of  Hardi  by 
tbe  party." 

Having  paid,  under  protest,  the  first  half 
of  the  taxes  levied  pursuant  to  sudi  Hat- 
ing, the  plaintiff  sued  to  recover  tbe  mon^, 
amountlns  to  $7,446.65. 

The  plaintiff  contends  the  statute  deprives 
BIm  of  the  eqnal  protection  of  the  law,  con- 
trary to  the  guaranty  of  the  federal  Consti- 
tution, and  violates  the  constitutional  prin- 
ciples of  equality  and  uniformity  In  prop- 
erty  taxation  In  this  state,  by  arbltrarlnesa 
of  clasaiflcatlon. 

When  the  Constitution  of  this  state  was 
adopted,  tbe  theory  of.  taxation  was  the 
theory  of  reciprocal  protection  and  duty  to 
support.  Washburn  College  v.  Comm'ra  of 
Shawnee  County,  8  Kan.  844.  Tbe  theory 
which  DOW  prevails  ta  the  faculty  theory. 
Cl^  of  Hutchinson  v.  Stewart.  105  Kan.  748, 
746, 185  Pac.  740.  The  Constltatlon  stands  tn 
the  way  of  full  appllcailoa  of  tbe  modem 
theory,  but  tbe  change  in  theory  Is  not  of 
practical  consequence  In  this  case.  In  the 
case  of  Wheeler  v.  WeJghtmaD,  06  Kan.  GO. 
149  Paa  977,  L.  R.  A.  1916A.  846,  the  court 
critically  examined  all  cases  previously  de- 
cided, and  stated  tbe  following  conclusions 
respectinc  taxatlm  of  properlj: 

"The  essentials  arc  tiiat  eadi  man  in  dty, 
county,  and  state  is  farterested  In  maintaining 
the  rtate  and  local  governments.  The  protec- 
tim  whidi  they  afford  and  the  duty  to  main- 
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tain  tbem  an  cedpTOcaL  Tbe  burden  of  bqih 
porting  tbem  should  be  borne  eqomlly  by  all, 
and  thU  tqnalltr  consiata  in  eacb  one  eon- 
tribating  in  proportion  to  the  amoont  of  his 
property.  To  this  end  all  pr<4>er^  In  the  state 
mnat  be  listed  and  valued  for  the  purpose  of 
taxation,  the  rate  of  ssBeBament  and  taxation 
to  be  uniform  and  equal  tliroughout  the  juris- 
dletion  levying  the  tax.  Tb9  imposition  of  taxes 
upon  selected  dasses  of  property  to  the  ex- 
dusion  of  others,  and  the  exemption  of  select- 
ed dasses  to  the  wduaion  of  others,  constitato 
invidious  discrimiQations  whidi  destroy  uni- 
formity." 96  Kan.  68^  149  Pac.  980,  L.  B.  A. 
19iaA,  846. 

In  the  same  opinion  the  subject  of  exemp- 
tion from  taxation  was  folly  considered,  and 

the  following  conchulons  wae  stated: 

*'Aji  exemption  from  taxation,  granted 
tbroni^  favoritism  or  other  arbitrary  nwtive, 
of  property  not  buiefiting  the  pablie  In  any 
way  different  from  other  property  of  the  state, 
coold  not  be  snstoiaed  even  slthoogh  the  finan- 
cial effect  of  the  exemption  might  not  be  ap- 
preciably felt 

"  'It  is  difflcolt  to  conceive  of  a  justifiable 
exemption  law  wtiidi  should  select  dngle  in- 
dividuals or  corporations,  or  dngle  artides  of 
proper^,  and,  taking  them  out  ^  the  class  to 
wUdi  they  bdong,  make  tbem  tho  mbject  of 
capridons  legislative  favor.  Such  favoritism 
coold  make  no  pretense  to  equality;  It  would 
lack  the  semblance  of  legitimate  tax  legisla- 
tion.' 1  Gooley  on  Taxation  (8d  Ed.)  p.  881.** 
96  Kan.  61.  149  Pac.  982,      B.  A.  1916A,  846. 

Within  omstitntlonal  limitations,  End  limi- 
tations Imposed  by  paramount  federal  law, 
the  Legislature  has  full  discretion  In  tbe 
formulation  of  Its  scheme  of  taxation.  Since 
the  tax  law  must  be  a  general  law,  perfect 
uniformity  and  equality  are  Impossible,  and 
It  is  unavoidable  that  some  persons  should  be 
affected  differently  from  otbera  In  this  In- 
stance, however,  mon^  Invested  in  a  single 
kind  of  tax-exempt  security  is  taxed,  while 
money  Invested  in  all  other  kinds  la  not  tax- 
ed. The  inequality  Is  not  inddoital,  bat  re- 
sults from  invidious  discrimination  between 
classes  of  tax-exempt  securities  and  betweoi 
bonds  of  the  United  States  and  securities  Is- 
sued under  the  laws  of  this  state,  produced 
by  revision  of  the  tax  law  in  1907: 

"No  person  shall  be  required  to  list  tor  tax- 
ation any  state,  county,  dty,  sdiool  district 
and  munidpal  bonds  of  the  stato  of  Kansas,  or 
other  evidences  of  Indebtedness  of  munidpal 
corporatioD[e]  of  this  state."  Laws  1907,  c. 
408,  {  15;  Gen.  SUt  1915,  |  11802. 

There  ia  no  difference  In  inincipte  betwem 
tills  case  and  tbe  case  ot  Graham  t.  Gomm'rs 
of  Chautauqua  County,  81  Kan.  473,  2  Pac. 
649v  In  which  one  kind  of  propcsty,  broagbt 
Into  tbe  state  after  March  1,  was  taxed,  while 
(rtber  kinds  were  not  taxed;  or  the  cus  of 
M.  &  M.  RIy.  Co.  V.  Champlin,  Treas.,  37 
Kan.  682,  16  Pfte  222.  in  whi«b  iffoperty  of 
residents  of  a  township  was  siAJected  to 
taxation,  without  taxing  Che  property  of  otli> 


ers;  or  Om  etm  of  In  re  Page,  60  Kan.  842, 
B8  Pac:  478,  47  L.  B.  A.  68,  In  which  soma 
Insnranoe  policies  were  taxed,  and  not  oth- 
ers; or  the  case  of  Hamilton  v.  Wil8<m,  61 
Kan.  Bll,  69  Pac.  1069.  48  U  B.  A.  238,  In 
whldi  some  Unda  of  Judgmenta  woe  taxed, 
and  not  otheca. 

It  la  said  tbe  twin  "buidfl  of  the  United 
States'*  was  used  In  a  generic  sense,  and  the 
state  tax  commission  Intot^rets  the  statute 
as  applying  to  all  obligations  of  tbe  United 
States.  Wben  tbe  statute  took  effect  (Marcb 
11,  1876)  the  term  had  a  definite  legal  mean- 
ing, which  accorded  with  ite  popular  mean- 
ing, and  applied  to  a  single  dass  of  obllga- 
tltma.  Tbe  Legislature  could  not  have  been 
Ignorant  of  the  existence  of  the  federal  stat- 
ute of  1864,  whidi  appears  as  section  8701 
of  the  Bevlsed  Statutes  of  the  United  States 
(revision  of  June  22,  1874,  published  Feb- 
ruary 22. 1875  [U.  S.  Comp:  St  f  6616D.  Tbia 
statute  distinguished  between  bonds  and  oth- 
er obligations  of  tbe  United  States,  and  reads 
as  foUowa: 

"AH  stocks,  bonds,  treasury  notes,  and  other 
obligations  of  the  United  States,  shall  be  ex- 
empt from  taxation  by  or  under  state  or  mu- 
nicipal or  local  authority." 

Tberef<Hre  the  InterpretatioB  of  the  tax 
commlsalon  la  incorrect,  and,  it  ai^ed. 
would  anunrnt  to  an  amraidment  of  tbe  atat- 

nte. 

It  Is  said  mon^  Invested  In  securities  oC 
this  stato  ben^ts  the  public  in  a  different 
way  from  money  Invested  In  federal  secnrl- 
tles,  and  so  becomes  a  proper  subject  of  ex- 
emption. The  theory  of  ^emption  is  fully 
satisfied  by  relieving  the  stato  securities 
themselves  from  taxatloB,  and  there  Is  no 
evidence  of  legislative  Intention  to  rest  ex- 
emption of  money  invested  in  state  securities 
tbe  day  before  taxing  day,  on  tbe  ground  tbe 
money  Is  thus  made  of  spedal  service  to  tiie 
state.  Conceding,  however,  loon^  and  se- 
cnrltlee  virtually  cmutitote  a  milt  whldi  is 
a  proper  subject  of  exemption,  there  can  bo 
no  basis  for  discrlminatiCHi  between  money 
invested  In  government  bonds  and  money  In- 
vested In  other,  forms  of  federal  securities. 
If  money  invested  in  state  securities,  and 
tbe  aecorlties  themselves,  are  to  be  regarded 
as  (me  fund  for  tbe  purpose  of  exemption 
flrom  taxation  under  state  law.  it  Is  quite  ar- 
bitrary to  treat  moaey  Invested  la  govimmi«it 
bonds,  and  the  bcmds  themsrtvea,  as  distinct 
subjects  of  exemption  under  the  federal  law. 
and  tiie  plaintiff's  contention  that  tbe  statute 
purposely,  but  by  Indirection,  taxes  bonds  of 
the  United  States  contrary  to  the  federal 
statute,  must  be  sustained.  Tbe  borrowing 
power  of  the  United  Stetes  d^»enda  on  Its 
ability  to  market  Ita  bonds.  A  tax  «i  mooeif 
invested  in  bonds  of  the  United  States^  like  a 
tax  on  tbe  bonds  themselves— 

"mskes  the  possession  of  the  bonds  less  val- 
uable, it  makes  the  net  income  from  them 
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1«B8,  it  renden  them  Ion  derirable  u  an  fai< 
v^tment,  jud  coDuqnentiT  impedes  and  im- 
pairs the  twrrowinf  power  of  the  federal  for- 
enunent"  Grar  on  UmitatioiiB  of  TazlDar 
Power  and  Publie  Indebtedness,  |  7SB. 

It  ts  said  tbe  Suiveme  Court  of  tbe  United 
States  has  held  contrary  to  the  view  just  stat- 
ed, In  tbe  case  of  Shotwell  t.  Moore,  129  U. 
S.  590,  9  Sup.  Ct  362,  32  L.  Ed.  827.  In  that 
case  tbe  court  bad  nndw  consideration  a 
statute  of  the  state  of  Oblt^  the  pertinent 
portion  of  which  reads  as  follows; 

"Sec  2787.  •  •  •  Sixteenth,  the  monthly 
average  amouot  or  value,  for  the  time  he  held 
or  controlled  the  same,  within  the  preceding 
year,  of  all  moneys,  credits,  or  other  effects, 
within  that  time  invested  in,  or  converted  into, 
bonds  or  other  securities  ot  the  United  States 
or  of  this  state,  not  taxed,  to  the  extent  he 
mar  bold  or  control  sneh  bonds  or  secnritiee 
on  said  day  preceding  the  second  Monday  of 
April.  «  •  *"  129  n.  8.  684  (9  Sup.  Ct. 
3<^  32  L  Ed.  827). 

Shotwell  was  In  the  habit  of  withdrawing 
bis  bank  deposit  Just  before  taxing  day,  tak- 
ing greenbacks  for  the  amount,  and  making 
a  q>ecial  deposit  of  the  greenbacks  until  aft- 
tor  taxing  day.  In  the  opinion  the  court  said: 

"The  state  of  Ohio,  tike  many  and  perhaps 
most  of  the  other  states,  collects  from  the  busi- 
ness and  property  subject  to  taxation  for  tbe 
year  preceding  the  specified  date,  the  elements 
of  an  assessment  of  ft  tax  to  be  paid  by  the 
taxpayer  for  the  year  succeeding  that  date, 
and  it  has  in  several  iDstances  recognized  the 
fact  that  an  assessment  which  itssnmed  that 
all  property  should  only  be  assessed  to  those 
who  were  the  owners  of  it  on  the  predse  date 
named  was  not  a  jast  apportionment.   •   •  * 

"To  avoid  this  evil  the  statute  in  Ohio  pro- 
vides for  the  ascertainment  of  the  monthly 
average  amount  or  value  of  the  property  or 
goods  in  which  such  parties  were  dealing,  and 
for  the  assessment  for  taxation  on  that  basts. 
Many  kinds  ot  business  must  be  of  this  char- 
acter. 

"^e  Legislature,  perceiving  the  facility  with 
which  negotiable  securities  and  other  rights 
and  credits  which-  were  liable  to  taxation  might 
be  exchanged  for  greenbacks  at  the  time  the 
assessment  for  taxation  was  made,  and  after 
the  assessment  was  over  replaced  in  the  form 
in  which  they  had  been,  applied  this  principle, 
by  special  provision  ot  tlia  statute,  to  that  form 
of  property.-  In  this  they  showed  a  wise  fore- 
cast. So  far  as  we  can  see,  the  statute  which 
does  this  does  not  tax  the  dtizeu  for  the  green- 
backs which  he  may  have  held  at  any  time 
during  the  year,  but  taxes  him  upon  the  money, 
credits,  or  other  capital  which  he  lias  liad  and 
used,  according  to  Uie  average  monthly  amount 
he  has  so  held. 

**Sndi  we  understand  to  be  the  purpose  and 
effect  of  the  section  complained  of  by  counsel, 
to  wit,  auhdinsion  19  of  section  2737  of  the 
Revised  Statutes  of  Ohio.  We  do  not  see  any 
objection  to  that  state  endeavoring  to  arrive 
at  the  average  monthly  amount  or  value  of  the 
moneys,  credits,  or  other  effects  of  tbe  citizen 
subject  to  taxation  within  the  preceding  year, 
•nd  ascertaining  in  a  similar  manner  the  aver- 
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age  amount  of  Us  seenritleB,  ^tiier  state  or 
national,  for  the  same -period,  not  subject  to 
taxation,  tn  Mder  to  fix  a  basis  for  assess- 
ment" 129  n.  S.  698,  9  Sup.  Ot.  804,  32  L. 
Ed.  827. 

It  will  be  observed  the  Ohio  statute  was 
not  discriminatory.  As  tbe  Supreme  Court 
of  the  United  States  said,  it  was  "a  wise  and 
equitable  law."  It  applied  to  money  invested 
In  tax-exempt  securities  of  all  klnda,  federal 
and  state,  treated  such  money  as  part  of  the 
taxable  property  of  the  etate,  and  nsed  tbe 
amount  of  tbe  secnritiee  as  a  factor  in  com- 
puting an  average  taxable  value  for  the  yeiir. 
Under  the  Kansas  statute,  no  money  Invested 
In  exempt  securities  Is  taxed,  except  diat  in- 
vested In  government  bonds. 

Tbe  effect  of  tbe  statute  on  the  sale  of  gov- 
ernment bonds  during  tbe  World  War  he- 
came  a  subject  of  importance.  In  the  report 
of  tbe  proceedings  of  the  sixth  bleonial  con- 
ference convention  of  the  tax  commission 
and  the  county  assessors  of  tbe  state  of  Kan- 
f?af?,  held  at  Topeka  Deopraber  10  and  11, 
1017,  appears  the  following: 

"During  the  conference  many  qnestions  were 
asked  as  to  whether  or  not  moneys  invested 
in  *Liberty  Bonds*  were  subject  to  the  provi- 
sions of  section  11163,  General  Statntes  of 
1915.  Suggestions  were  made  concerniog  the 
subject,  with  a  reservation  on  the  part  of  the 
commission  to  give  the  matter  careful  consid- 
eration for  the  purpose  of  later  announcing 
the  rule  to  be  followed. 

"It  was  intimated  by  the  commission  at  the 
tiiqe  that  it  was  very  desirable  to  arrive  at  a 
conclusion  that  sudi  moneys  were  not  taxable, 
and  since  the  conference  adjourned  the  ques- 
tion has  been  taken  up  with  the  Attorney  Gen- 
eral, and  it  is  with  much  satisfaction  that, 
upon  the  advice  of  the  Attorney  General,  it  is 
□ow  held  that  moneys  invested  in  Liberty 
Bonds  are  not  subject  to  the  provisions  of  the 
said  section. 

"Tbe  condusion  is  reached  that  the  statute 
was  enacted  solely  to  prevent  tax  evasion  on 
the  part  of  owners  of  money  who,  on  or  about 
March  1,  temporarily  invested  In  ordinary  gov- 
ernment bonds  for.  the  purpose  of  being  able 
to  withhold  from  the  assessment  roll  such 
moneys,  and  that  moneys  inveeted  in  the  bonds 
now  offered  for  sale  ha  an  emergency  of  the 
government,  and  known  as  Liberty  Bonds,  and 
which  investments  are  made,  not  as  invest- 
ments for  the  purposes  of  income,  but  In  a 
pure  spirit  ef  patriotism,  to  help  the  govern- 
ment out  in  Its  time  of  need,  are  not  witiiln  the 
intent  of  the  law."    Page  63. 

There  Is  an  Intimation  here  that  money 
used  to  purchase  government  bonds  as  an  in- 
vestment may  be  taxed,  and  such  now  ap- 
pears to  be  the  view  of  tbe  taxing  officials. 
There  Is  no  reason  to  believe  the  statute  was 
framed  to  prevent  tax  evaslm.  At  tbe  time 
the  statute  was  enacted  the  country  was  only 
beginning  to  recover  from  severe  financial 
panic  and  business  depression.  Problems  of 
currency  and  finance  were  agitating  the  coun- 
try, and  monetary  heresies  w^e  rife.  Tin 
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paper-mone7  Tolcanostin  amoked  and  tbreat- 
ened  onption.  The  bondboldn,  wbo  clipped 
conpona  while  others  tolled,  waa  not  poptilar. 
The  national  banking  system,  trailt  npon  gov- 
ernment  bonds,  waa  under  severe  crltldam. 
The  Ions  duel  between  gold  and  allTar  bad 
(•ommenced,  and  it  waa  asBumed  It  would  be 
necessary  to  Issue  bonds  to  procure  gold  to 
inake  the  resumption  act  effeetlre.  To  main* 
tain  fiilth  in  the  Integrity  of  the  government. 
Interest  on  bonds,  not  specified  as  payable  In 
gold,  waa  iiaid  in  gold,  which  reached  the 
price  of  115  In  1876,  and  tbla  fact  served  to 
increase  resentment  toward  bondholders,  as 
an  unduly  favored  class.  Tax  evasion  in  this 
state  by  omvertlng  money  into  bonds  of  the 
United  States  was  negligible.  The  tax  dodg- 
«>'  resorted  to  greenbacks,  which  were  ex- 
empt from  taxation  until  1894,  and  the  Legis- 
lature of  Eaiwas  believed  it  had  ^covered 
a  method  of  reaching  bondholders,  by  taxing 
mon^  Invested  in  bonds.  The  legal  effect 
was  to  poiallze  InvestmoitB  in  bonda  of  the 
TTnited  SUtes. 

The  result  is.  the  money  which  the  plaintiff 
Invested  In  Liberty  Bonds  was  not  taxable, 
and  the  taxes  he  was  compelled  to  pay 
diould  be  refunded. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remandedi  with  di- 
rection to  ent^  Judgment  in  favor  of  the 
plaintiff. 

All  the  Justices  concurring. 


(Ill  Kan.  6£6) 

CLAYTON  V.  HILL  CITY  et  al.  (No.  24182.) 
(Supreme  Court  of  Kansas.   June  10^  1022.) 

(Syllabut      the  Court.) 

Msalclpai  corporatloas  «b>9I8(I)— Statute  a>- 
thorizlno  Issaanoe  of  bonds  en  a  vote  of  a 
"majoHty  of  tht  qnallfled  electors"  held  to 
require  majority  ef  all  sntnied  to  vote. 

A  proriBion  of  the  statute  authorising  dties 
among  other  things  to  construct  a  transmission 
line  to  obtain  electricity  from  a  plant  outside 
its  boundaries  that  no  bonds  shall  be  isaaed 
under  it  except  upon  "a  vote  of  a  majority  of 
tlie  qualified  electors  of  sach  city"  means  that 
those  voting  in  favor  of  tbe  bonds  must  form  a 
majority  of  all  entitled  to  vote  at  the  election, 
and  not  simply  a  majority  of  those  voting 
thereat. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ma- 
jority.] 

Appeal  from  District  Court,  Graham 
County. 

Action  by  H.  D.  Clayton  against  tbe  City 
of  Hill  City  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed.  | 


Sayers  &  PaAer,  of  HHI  City,  and  J.  B. 
Larimer  and  W.  Glean  Hamilton,  botb  of 
Topeka.  for  app^lants. 

Chas.  Ij.  Hunt,  of  Concordia,  John  Q.  Say- 
ers, ot  Hill  City,  and  O.  J.  Putt,  of  Concor- 
dia, for  mnieUe& 

UASON,  J.  A  special  election  was  held 
in  HUl  City  to  vote  upon  a  proposition  to 
issue  bonds  to  construct  a  transmission  line 
connecting  with  an  electrical  power  plant  in 
PlalnvlUe.  A  majority  of  the  votes  cast  fa- 
vored the  proposition.  Tbe  plaintiff  obtain- 
ed a  judgment  enjoining  the  Issuance  of  the 
bonds  on  the  ground  that  authority  for  that 
purpose  could  be  given  only  by  the  afflrma-' 
tlve  consent  of  a  majm-ity  of  all  those  en- 
titled to  vote  at  tbe  election,  whether  th^ 
actually  did  so  or  not.  The  defendants  ap- 
peal, the  sole  controversy  being  as  to  the 
true  Interpretation  In  this  regard  of  the 
statute,  which  provides  that — 

"No  iKinds  shall  be  issued  except  upon  a  vote 
of  a  majority  of  the  qualified  electors  of  mm^ 
city."  Gen.  Stat  191S,  {  864. 

Where  a  popular  vote  is  required  to  au- 
thorize certain  action,  a  majority  (or  other 
stated  proportion)  of  those  actually  voting 
is  reptrded  as  sufficient  for  the  purpose,  nn- 
ess  the  statute  affirmatlvdy  and  dearly 
shows  a  dlfferoit  Intention.  But  we  regard 
the  language  quoted  as  too  opliclt  to  admit 
of  any  other  constructl<m  than  tliat  the 
bonds  referred  to  shall  not  be  Issued  with- 
out the  consoit,  expressed  by  voting  at  the 
election,  of  a  majority  of  all  the  persons 
lawfully  entitled  to  vote  thereat.  True 
there  are  difficulties  in  ascertaining  the  ex- 
act number  of  qualified  electors  of  a  given 
(dty  or  otlier  •governmental  body,  but  they 
are  not  insuperable.  Many  statutes  require 
petitions  to  be  signed  by  a  certain  propor- 
tlon  of  the  electors  of  a  district  without  In- 
dicating how  the  total  ntmiber  Is  to  be  ar- 
rived at,  yet  their  administration  has  not 
proved  impracticable  cm  that  account.  Near- 
ly all  the  many  Kansas  statutes  r^ardlng 
special  elections  provide  In  so  many  words 
that  the  result  shall  be  determined  by  a  ma- 
jority (or  other  proportion)  of  the  votes  cmst. 
A  provision  that  a  miijortly  of  tbe  qualified 
Sectors  shall  be  necessary  Is  so  unusual  nM 
clearly  to  indicate  a  purpose  to  apply  a  dif- 
ferent rule.  Tbe  uk  of  the  word  "electors** 
rather  than  "voters"  tends  to  tbe  same  con- 
clusion. While  the  terms  are  sometimes 
used  Interchangeably,  their  meaning  is  not 
precisely  tbe  same,  "electors"  being  proper- 
ly applied  to  those  entitled  to  vote,  rather 
than  to  those  actually  voting,  wblle  "voters** 
Is  employed  In  both  senses.  For  Illustration, 
see  MUls  v.  HaUgren,  140  Iowa,  215.  124  N. 

w.  lorr. 

The  d^endants  regard  Patrick  v.  Johnson, 
90  Ean.  140,  133  Pac.  161,  as  interpreting  a 
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sfmilar  statute  In  accordance  with  their  con- 
tention. The  qneatiott  whether  a  statute  re- 
ferred to  three-fifths  of  those  eligible  to  vote 
or  to  three-fifths  of  those  who  did  vote  was 
there  discnssed,  bat  did  not  require  to  be  de- 
cided, and  was  not  decided,  because  the 
proposition  Involved  had  not  received  three- 
fifths  of  either  number.  It  was  said  in  the 
syllabus,  end  also  in  the  opinion,  that  the 
majority  did  not  need  to  be  determined  by 
an  examination  of  the  registration  list;  but 
that  was  a  diflFerent  matter.  This  court  has 
Interpreted  a  provision  that  school  districts 
may  be  consolidated  If  a  majority  of  the 
voters  of  each  district  vote  to  unite,  as  mak- 
ing the  consent  of  a  majority  of  those  qual- 
ified to  vote  in  each  district  necessary  to 
the  union.  Gardner  t.  State,  TT  Kan.  742, 
96  Pac.  588. 

The  federal  Supreme  Court  originally  held 
a  statute  of  Missouri  which  authorized 
township  bonds  to  be  Issued  upon  a  vote  of 
two-thirds  of  those  voting  at  a  special  elec- 
tion to  be  void  because  repugnant  to  a  pro- 
vision of  the  state  Constitution  forbidding 
their  issuance  unless  "two-thirds  of  the 
qualified  voters  of  such  •  •  •  town,  aC 
a  regular  or  special  election  to  beheld  there- 
in," should  assent  thereto.  Harshman  v. 
Bates  County,  92  U.  S.  569,  23  L.  Ed.  747. 
Later  this  case  was  overruled,  the  court 
holding  (two  of  the  Justices  dissenting)  that 
the  constitutional  requirement  was  satisfied 
by  the  assent  of  two-thirds  of  those  voting 
at  the  Section.  County  of  Cass  v.  Johnston, 
95  U.  S.  360.  24  L.  Ed.  416.  The  second  de- 
cision,  bowevw,  was  expressly  based  upon 
the  ground  that  tbe  court  was  concluded  by 
earlier  rulings  of  the  state  Supreme  Court, 
to  which  attention  had  not  been  called  at 
the  bearing  of  the  first  case.  The  rule  of 
the  second  case  was  applied  in  interpreting 
the  same  language  found  in  the  Constitution 
of  Mississippi,  although  tbe  state  Supr^ne 
Court  had  already  construed  It  as  requlr- 
tng  the  consent  of  two-thirds  of  those  enti- 
tled to  vote  (Hawblns  v.  Carroll  Co.,  5V 
Miss.  735) ;  the  refusal  to  follow  that  con- 
struction being  justified  by  the  fact  that  the 
rights  of  the  holder  of  the  bonds  In  contro- 
versy had  accrued  before  the  decision  by  the 
state  court  (Carroll  County  v.  Smith,  111  U. 
S.  556.  4  Sup.  Ct.  639,  28  L.  Ed.  517).  The 
fMeral  rule  has  been  followed  in  the  Inter- 
pretation of  a  similar  provision  of  the  Con- 
stltntlon  of  another  state.  Vance  Austell, 
46  Ark.  ^H>.  The  same  Interpretation  of 
equivalent  language  was  adopted  in  Sanford 
T.  Prentice,  28  Wis.  868,  but  there  the  court 
Mid: 


"If  the  Legjslature  bad  Intended  a  majority 
of  tbfl  qualified  electors  of  the  district,  they 
would  tmdoubtedly  have  used  those  words  in- 
stead of  the  words  legal  voters/  nr  in  some 
other  way  have  made  their  intention  idaln." 
28  868. 

A  constltQtlaiial  requtronait  of  a  vote  at 
"two-thirds  of  the  qnallfled  electors  of  the 
parish"  has  been  held  not  to  be  met  by  a 
two-thirds  majority  of  those  voUng,  the 
court  saying: 

"If  the  framers  of  the  Conatitation  intCDded 
that  meaning,  they  could  readily  have  found 
words  in  which  to  express  it,  instead  of  de- 
claring what  they  meant  by  saying  'two-thiids 
of  the  qualified  electors  of  the  parish  or  par- 
ishes affected.' "  Hobgood  v.  PoUce  Jnry,  147 
La.  279,  84  South.  666. 

See^  also,  9  R.  a  L.  1116,  1117,  note  4. 
Even  the  phrase  "a  majority  of  the  qualifi- 
ed voters  of  tbe  county"  has  been  given  the 
same  effect.  Long  v.  Commissioners  of 
Brunswick  County,  181  N.  C.  146,  106  S.  E. 
48L 

Upon  a  hasty  search  we  find  no  other  Kan- 
sas statute  In  which  the  result  of  an  elec- 
tion is  made  to  turn  upon  the  concurrenon 
of  "a  majority  of  the  qualified  electors"  of 
tbe  public  body  or  district  affected.  Of  some 
56  election  statutes  examined  one  uses  the 
phrase  "a  majority  of  the  electors"  (section 
1778);  another  *'a  two-thirds  vote  of  the  le- 
gal voters"  (section  8654);  another  "two- 
thirds  of  the  legal  voters"  and  "a  majority 
of  the  legal  voters"  (section  8916).  The  oth- 
ers employ  language  indicating  clearly  that 
a  majority  (or  other  proportion)  of  those 
voting  shall  determine  the  result.  The  act 
here  under  conslderatlMi  am<»ig  other  things 
authorizes  the  municipality  to  purchase  or 
contract  for  the  construction  of  oil  wells,  to 
lease  or  buy  natural  gas  and  oil  lands,  and 
construct  pipe  lines  to  the  city.  It  Is  nat- 
ural that,  with  respect  to  undertakings  ex- 
tending beyond  a  city's  limits,  stricter  meth- 
ods of  ascertaining  In  advance  the  wishes  of 
its  Inhabitants  should  be  employed  than 
where  the  project  Involved  is  confined  with- 
in Its  borders,  and  we  regard  the  language 
used  by  the  Legislature  In  the  present  in- 
stance as  indicating  a  purpose  to  make  a 
more  exacting  requirement  than  In  the  case 
of  ordinary  bond  Sections. 

The  lodgment  Is  affirmed. 

JOHNSTON,  C.  J.,  andBtrnCH.  PORTER, 
WEST,  and  MARSHALI^  JJ.,  ctmcurring. 
DAWSON,  J.,  not  ilttlns. 
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OWEN  V.  8PANGLER.   (No.  235 IS.) 

(St^reme  Court  <A  Kanus.    June  10,  .19^ 
Beheoring  Denied  July  8,  1822.) 

fSyUabv  by  tho  Court.} 

1.  Brokers  «=»5I,  62— Not  reqolred  to  bring 
purchaser  and  owner  together  personally 
or  latroduoe  them;  not  required  to  prooure 
a  Undiag  oontract  signed  by  puroliaser. 

Where  a  real  estate  agmt  is  employed  to 
find  a  purcbaaer  ready,  aBte,  and  willing  to  buy 
OD  terms  acceptable  to  tlie  seller,  it  is  not  re- 
qoired,  in  order  to  earn  his  commis^on,  that 
he  bring  the  parties  together  personally  or 
bitrodace  them,  nor  in  it  the  law  that,  in  or- 
der to  earn  his  commission,  he  mnat  procare 
a  binding  contract  signed  by  the  purchaser. 

2.  Brokers  ^=363(()— For  procuring  purchas- 
er on  aooepted  terms  broker  held  entitled  to 
oomnlsslon,  though  owner  refused  to  con- 
traot  OB  siob  tomo. 

In  thia  case  land  had  been  listed  on  eer* 
tain  terms  tor  sale.  The  agent  procured  a 
purchaser  at  terms  slightly  different  and  com- 
municated the  fact  to  the  owner,  who,  on 
April  21,  telegraphed  in  reply,  "Will  take  offer 
and  vacate  May  fifth,  sooQer  if  possible."  He 
was  informed  by  letter  that  the  terms  stated 
in  bis  telegram  were  satisfactory  to  the  pur- 
chaser, and  that  there  was  no  need  of  a  writ- 
ten agreement.  The  purchaser  was  ready, 
able,  and  willing  to  complete  the  sale;  the  only 
reason  it  fell  through  was  because  the  defend- 
ant insisted  upon  the  purchaser  signing  a  writ- 
ten contract,  dated  about  April  27,  providing  for 
possession  to  be  given  within  30  days  from 
that  date,  or  sooner  if  possible.  Held,  that 
the  agent  had  earned  bis  commission  when 
he  brought  the  parties  together  upon  terms 
agreeable  to  them,  and  that  the  seller  could 
not  relieve  himself  from  liability  to  his  agent 
by  insisting  upon  different  terms  which  pre- 
vented a  sale. 

3.  Appeal  and  error  «s>i  176(5)— Where  ver- 
dict was  set  aside  on  a  mistaken  view  of 
the  law,  the  Judgment  will  be  reversed,  with 
dirootions  to  enter  Judgment  on,  verdict. 

Because,  upon  the  undisputed  facts,  it  Is 
'apparent  that  the  court  set  the  verdict  aside 
and  granted  a  new  trial  on  a  mistaken  view 
of  the  law.  the  judgment  is  reversed,  and  the 
cause  remanded,  with  dlrecttons  to  enter  Judg- 
ment on  the  verdict 

Appeal  from  District  Court,  Lane  County. 

Action  by  O.  N.  Owen  against  John  F. 
Spanglar.  Venlict  for  plaintiff  was  set  a^de. 
and  a  new  trial  granted,  and  plalntifT  ap- 
peals. Beversed,  with  direction  to  enter 
Judgment  for  plaintifl  on  the  verdict 

R.  D.  Armstrong,  of  Scott  City,  and  J.  E. 
Mowery,  of  Dighton,  for  appellant. 

Roscoe  H.  Wilson,  of  Jetmore,  and  W.  H. 
Russell,  of  La  Crosse,  for  appellee. 

PORTER,  J.  The  action  was  to  recover  a 
real  estate  agent's  commission.   The  court 


set  aside  a  verdict  for  the  plaintiff  and 
granted  a  new  trlaL   T^e  plalntift  appeals. 

John  Spangler  owned  320  acres  of  land 
In  Lane  county.  He  lived  at  Ness  City.  He 
listed  the  land  with  the  plaintiff  for  sale  at 
$35  an  acre  on  terms  of  $4,500  cash,  balance 
In  four  years  at  7  per  cent  interest  There 
was  no  dispute  about  the  material  facts  in 
the  case.  The  plaintiff's  evidence  showed 
that  on  April  21  he  procured  one  6.  L.  Cre- 
mer  to  Inspect  the  property,  and  Cremer  made 
an  offer  to  purchase  the  land.  Owen,  the 
plaintiff,  communicated  this  offer  to  Spangler 
by  telegram  whl<^  reads: 

"Have  offer  $35  per  acre  $4,000  cash  balance 
5  years  seven  per  cent,  option  paying  at  any 
time  posseesion  May  flrs^  improvement  silo 
and  tanks  fnduded.   "Win  answer." 

On  the  same  day  he  rec^red  a  telegram 
from  Spangler  as  CoUowb: 

"Will  take  offer  and  vacate  May  fifth,  soon- 
er if  possible  will  write  to-night" 

Upon  receii^  of  this  telegram  Owm  con^- 
municated  with  Cremer  by  tdephmie  and 
read  the  telegram  to  him.  The  terms  were 
satisfactory  to  Cremer.  Two  days  later 
plaiutifF  received  vord  tram  BpsMgLex  want- 
ing to  Icnow  If  the  deal  was  going  through, 
and  directing  plaintiff  to  pr^are  and  aend 
a  contract,  and  stating  that  If  the  cMi'tract 
did  not  suit  him  he  would  prepare  a  new  one. 
Plaintiff  immediately  wrote  Spangler  in  sab- 
stance  that  he  did  not  think  there  was  ass 
need  of  a  contract,  as  Mr.  Cremer  Tras  ready 
to  dose  the  deal  as  soon  as  the  abstract  was 
brought  to  date  and  the  deed  was  ready, 
but  said: 

"However,  I  am  Inclosing  a  couple  of  eon- 
tracts  if  yon  want  to  use  them." 

Spangler  prepared  contracts  In  duplicate 
and  sent  to  plaintiff  for  Mr.  Cremer's  signa- 
ture, but  he  made  a  change  In  the  terma 
be  had  stated  in  his  telegram.  Instead  of 
agreeing  to  vacate  May  6th,  sooner,  if  possi- 
ble, the  contract  provided  for  possessioa  30 
days  from  its  date.  ■  The  change  was  not 
acceptable  to  Mr.  Cremer,  and  his  testimony 
Is  that  for  that  reason  he  refused  to  sign  the 
contract.  There  Is  no  dlqpute  over  the  fsct 
that  he  was  rady,  able,  and  willing  to  com- 
plete the  pnndiase  upcm  the  terms  stated 
In  Spangler's  telegram  agredng  to  vacate 
May  Sth,  "sooner  It  possible." 

The  defense  relied  npon  In  this  aetifn  wu 
that  plaintiff  never  wmed  his  cqmmissiMi 
because  he  had  not  ^ocnred  a  oontitct 
signed  by  Cremo',  and  also  because  he  bad 
never  Introduced  Cremer  to  Spangler.  The 
jury  returned  a  vwdlct  In  fiivor  of  plaintiff 
and  made  the  t<dlowlng  answers  to  spedsl 
questions : 

"(1)  Was  this  land  listed  by  the  defendmt 
with  the  plaintiff  for  sale?  Answer:  Tea. 
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"(2)  Wen  tin  terms  apon  which  the  pur- 
diaMr,  Cremer,  proposed  to  bar  dlffereot  from 
those  of  the  original  listing?    Answer:  Tea. 

"(3)  IHd  the  plaintiff  ever  bring  Cremer, 
the  proposed  purchaser,  and  the  defendant  to- 
gether or  introduce  them  to  each  other?  An- 
swer:  No. 

"(4)  IMd  the  plaintiff  erer  procure  a  con- 
tract tor  the  pwdiaia  of  the  land  rigned  hf 

Cremer,  the  proposed  purchaser?  Answer: 
No. 

"(6)  Could  the  plslntifl  by  the  exercise  of 
the  utmost  diligence  have  procured  such  a 
contract  from  Cremer,  the  proposed  purchas- 
er, before  April  29,  1919?  Answer:  We  don't 
know. 

**(6)  Was  a  sale  of  this  land  ever  consum- 
mated hetwem  the  defendant  and  Oremer,  the 
^pond  pnrdiaser?  Answer:  No." 

[t,  I]  Tbe  ground  upon  whlA  the  eoart 
snnted  the  motion  tor  a  new  trial  Is  an>ar- 
ent  It  was  on  tbe  mistaken  theory  that  the 
commission  was  not  eanied  because  Owen 
did  not  disclose  the  name  of  bla  customer 
to  Spangler,  did  not  Introduce  or  brlns  the 
parties  together  persfmally,  and  did  not  i»ro* 
cure  a  contract  signed  by  the  proposed  pur- 
chaser. Upon  the  undisputed  facts,  we  think 
It  was  error  to  set  the  verdict  aside  and  to 
grant  a  new  trial.  It  Is  not  the  law  that  in 
order  for  an  agent  to  earn  bla  commission, 
where  he  is  employed  to  find  a  purchaser 
able  and  willing  to  boy  on  terms  acceptable 
to  the  seller,  that  he.  shall  bring  the  parties 
t(^th«  personally,  or  Introduce  them;  nor 
is  it  tbe  law  that  In  order  to  earn  bis  cont- 
misslon  he  must  procure  a  binding  contract 
^med  by  the  purcbamr.  This  Is  evident  from 
the  fact  that  bis  contract  Is  not  that  he  will 
procure  a  person  who  win  rign  a  contract 
to  boy,  but  one  ready,  able,  and  willing  to 
purchase  on  the  terms  stated  or  agreed  to 
by  tbe  seller.  'Decisions  which  refer  to  the 
uecesrity  of  bringing  the  parties  together 
have  reference  to  bringing  their  minds  to-, 
getber  upon  a  contract.  Physically,  the  per- 
sons may  be  thousands  of  miles  away  from 
each  other.  It  Is  not  necessary  that  they 
ever  see  one  another  or  communicate  other- 
wise than  through  tbe  agent 

[2]  In  this  case  tbe  land  had  been  listed 
on  certain  terms  for  sale.  Tbe  agent  pro- 
cured a  purchaser  at  terms  slightly  differ* 
ent  and  communicated  the  fact  to  Spangler. 
When  Spangler  tel^raphed  to  his  agent, 
"Will  take  offer  and  vacnte  May  fifth,  sooner 
If  possible,"  he  put  himself  where  tbe  agent 
would  be  entitled  to  recover  bis  commlsBlon 
provided  tbe  proposed  purchaser  accepted 
Spangler's  terms.  And  Spangler  could  not 
avoid  paying  the  commission  by  merely  re- 
fusing to  abide  by  his  proposition  and  by 
preparing  a  written  contract  with  new  terras 
not  acceptable  to  tbe  purchaser.  On  April 
23  the  plaintier  wrote  the  defendant,  in- 
forming him  who  the  purchaser  was  and  that 


the  terms  stated  In  Spanker's  td^ram  were 
satisfactory.  He  informed  him  further  that, 
80  far  as  be  could  see,  there  was  no  need  of 
a  written  agreement,  but  Inclosed  blanks  If 
Spangler  decdred  to  make  use  of  them.  In 
this  situation  It  cannot  be  doubted  that 
Spangler  would  have  beoi  liable  for  tbe  com- 
mission bad  the  trade  teUen  through  by  rea- 
son of  his  sending  a  contract  agreeing  to  sell 
only  upon  condition  that  the  purchaser  would 
pay  91,000  more  than  tbe  offer  of  April  21. 
For  the  same  reason  It  follows  that.  If  he 
<dianged  any  other  terms  of  tbe  contract-- 
that  Is,  Inserted  In  the  written  contract  terms 
different  from  those  already  agreed  upon— 
and  the  purchaser  refused  for  that  reason 
to  complete  the  deal,  he  would  be  liable  for 
payment  of  tbe  commlsdon.  The  record, 
shows  beyond  dispute  that  the  only  reason 
tbe  sale  was  not  completed  according  to  Uie 
terms  of  tbe  contract  made  by  telegram  was 
because  the  defendant  reautred  the  purchaser 
to  sign  a  dlffermt  contract  by  which  he  was 
to  have  80  days,  In  place  of  5,  in  which  to 
surrender  possession  of  the  property.  Con- 
ceding his  right  to  change  bis  mind  about 
tbe  sale  and  to  change  the  terms  upon  which 
he  had  agreed  to  sell,  be  could  not  thereby 
avoid  bis  obligation  to  pay  to  the  agent  the 
commission  whldi  had  already  been  earned. 

It  was  enor  to  grant  a  new  trial,  and  the 
judgment  is  reversed,  with  directions  to  enter 
judgment  for  the  plalntln  on  tbe  verdict 

AU  the  Justices  concarrlng. 


(lU  Kan.  MS) 
STATE  V.  MALI-    (No.  23992.) 

(Supreme  Court  of  Kansas.    June  10.  1922.) 

(SvUabut  bp  the  Court.) 

1.  Indictmeat  and  information  «s>125(45)— 
Larceny  «^62(l)— Stealinfl  of  articles  on  dlf- 
feront  floors  of  a  department  store  during  one 
visit  may  be  charged  as  one  offense;  flndiag 
that  articles  were  taken  without  defeadaat 
having  left  tbe  building  sustained. 

The  stealing  of  several  articles  upon  dif- 
ferent floors  of  a  department  store  during  one 
visit  of  tbe  defendant  thereto  may  properly  be 
chained  as  a  single  ofifense  in  one  count  of  an 
information.  And  it  is  held,  that  the  evidence 
justified  a  finding  that  the  articles  here  involv- 
ed were  taken  without  the  defendant  having  left 
tbe  hoilding. 

2.  Crinlsal  law  «»776(4)  —  Where  Jiry  is  la- 
stnicted  to  consider  evldenee  of  defosdant's 
previous  good  reputation  as  baorisg  on  Ms 
credibility,  refusal  to  add  that  It  la  a  recom- 
meadatlon  that  he  will  speak  the  truth  proper. 

When  tbe  jury  is  told  that  evidence  of  tbe 
previous  good  reputation  of  the  defendant  in  a 
criminal  case  should  be  considered  for  its  bear- 
ing ui>on  his  credibility  as  a  witness  as  well  as 
upon  the  broader  question  whether  there  Is  a 
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reasonaUe  doabt  of  bis  gallt,  no  error  ia  com- 
mitted in  refasing  to  add  that  audi  evidence 
stands  as  a  recommendation  that  lie  will  speak 
the  troth. 

Appeal   tnm  District  Court,  Shawnee 

County. 

Joe  Hall,  alias  Joe  Frank  Hanley,  was 
convicted  of  grand  larceny,  and  be  appeals. 
Affirmed. 

R.  M.  Lee  and  W.  B.  Atchison,  both  of 
Topeka,  for  appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  Tlnk- 
bam  Veale  and  B.  H.  Oaw,  both  of  Topeka, 
for  the  State. 

MASON,  J.  The  defendant  was  convicted 
of  grand  lan»iy,  and  appeals.  He  was 
charged  In  one  count  with  stealing  a  lady's 
suit  worth  $99.60,  a  lady's  waist  worth  $6.75, 
and  a  wrist  watch  worth  $6.76,  and  was 
found  guilty  of  stealing  property  worth  $75. 
The  suit  and  waist  were  stolen  on  the  third 
floor  of  a  d^mrtment  store  and  the  watch 
on  the  first  The  defendant  contends  that 
the  evidence  concluslTely  shows  that  the 
goods  In  the  differrat  floors  were  taken  by 
at  least  two  separate  acts  constituting  dis- 
tinct oflFratses,  and  on  that  account  complains 
of  the  oTwrnUng  ot  his  motion  to  require  the 
state  to  ^ect  as  to  the  taking  of  whldi  ar- 
ticle the  state  would  rely  upon  for  convic- 
tion. 

[1]  One  wttnesB  for  the  state  tesHfled  that 
she  saw  tbB  defendant  and  a  woman  who  ae- 
oompanlod  him  rater  and  leave  the  first  floor 
by  the  street  door,  and  that  th^  were  In  her 
sight  during  all  the  Intervening  time— about 
10  minutes.  The  Jury,  however,  may  have 
thought  she  was  mlsUiken  in  part  and  that 
without  her  noticing  It  they  may  have  visited 
the  upper  fioor  In  the  meantime.  The  defend- 
ant testified  that  he  went  to  the  store  after 
be  had  eaten  lunch,  wbldi  was  about  1 
o'clock.  The  state's  witness  already  r^er- 
red  to  said  that  be  and  the  woman  entered 
the  store  a  few  minutes  after  one.  Another 
witness  testified  to  seeing  ttiem  on  the  third 
floor  about  1  o'clock.  This  evidence  Jnstlfled 
a  finding  that  all  the  goods  were  taken  on 
the  same  visit  to  the  store,  and  there  is  no 
occasion  to  consider  whether  It  would  have 
tnade  any  difference  if  th^  had  gone  out> 
side  of  the  building  In  the  interval  between 
the  taking  of  the  goods  on  the  different  floors. 
In  these  circumstances  the  treatment  of  the 
taking  of  the  several  articles  as  constituting 
a  single  offense  gives  the  defendant  no  just 
cause  of  complaint 

"Where  several  articles  are  taken  from  the 
same  owner  at  or  about  the  same  time  by  the 
same  thief,  the  better  practice.  In  spite  of  the 
fact  that  there  are  technically  several  takings, 
is  to  regard  the  takings  as  a  single  offense,  and 
to  indict  and  punish  but  once.  This  ia  clearly 
tJe  case  when  the  goods  are  taken  at  the  same 
time  tj  one  act  of  taking.   But  it  Is  equally 


true  where  the  goods,  althongb  taken  at  sub- 
stantially the  same  time,  are  taken  Independent- 

ly."  26Cyc.61. 

"Bat  a  series  of  lareenoos  acts,  regardless 
of  the  amount  and  value  of  the  separate  par- 
cels or  articles  taken,  and  regar^eas  of  the 
time  occnpied  In  tht  performance,  may  and  will 
constitote,  in  contemplation  of  law,  a  single  lar- 
ceny, provided  the  several  acts  are  done  pursu- 
ant to  a  single  impulse  and  In  execution  of  a 
general  fraudulent  scheme."  West  v.  Com- 
moDwealth.  125  Vs.  747,  99  S.  E.  654. 

"From  the  great  number  and  variety  In  the 
character  of  the  articles  found,  It  is  manifeet 
that  eomplunant  [the  defendant  in  the  larceny 
prosecutionl  must  have  begun  her  thefts  imme- 
diately after  she  entered  the  employ  of  the 
company,  and  that  she  continued  them  daily  un- 
til the  time  of  her  arrest.  •  •  •  Though  the 
larceny  ia  of  several  different  articles,  if  they 
are  taken  in  snbstantially  the  same  transaction, 
their  value  may  be  aggregated,  in  order  to  make 
out  a  diarge  of  grand  larceny.  •  •  •  Each 
case  must  be  determined  upon  Its  own  vecial 
facts  and  drenmstances.  If ,  as  it  is  said  by 
Boroe  of  tbe  courts,  the  different  asportationa 
are  prompted  by  one  design,  one  purpose,  one 
impulse,  they  are  a  single  act  without  regard 
to  time."  Ex  parte  Jones,  46  Hont  122,  126 
Pac.  929. 

"The  testimony  indicates  there  was  more 
than  $50  worth  of  the  property  taken  the  night 
before.  If  they  were  taken  that  nigbt,  it  would 
necessarily  follow  that  they  were  taken  in  pur- 
suance of  one  purprae  and  design,  and  not  tak- 
en at  different  dates.  The  fact  they  were  tak- 
en from  different  sections  of  the  store  under 
the  dreuiAstances  of  this  case  would  not  con- 
stitute different  takings,  and  would  suppott  the 
proposition  that  they  were  taken  in  pursuance 
of  one  purpose,  and,  legally  speaking,  at  the 
same  time,  so  far  as  the  doctrine  of  theft  ia 
concerned  when  applied  to  different  takings.** 
Wnson  V.  State,  70  Tex.  Cr.  B.  631, 168  S.  W. 
516. 

There  was  evidence  that  the  stolen  goods 
were  worth  the  amount  alleged  In  the  infor- 
mation. The  defendant  argues  that  the 
value  found  by  the  Jury  shows  that  the  ver- 
dict was  the  result  of  a  compromise.  One 
witness  testified  that  there  had  been  a  de- 
predation in  value — probably  as  much  as 
33^^  per  cent  A  deduction  of  one-third 
from  the  total  amount  alleged  would  give  In 
roimd  numbers  $75,  and  this  was  probably 
tbe  basis  of  the  amount  returned  In  the  ver- 
dict—at  all  events,  it  may  have  been. 

It  Is  suggested  that  some  of  tbe  Jurors 
may  have  thought-  tbe  defendant  took  the 
watch  but  not  the  suit  or  waist,  while  others 
may  have  thought  he  took  the  suit  and  waist 
but  not  tbe  watcb.  Tbe  verdict  Indicated 
that  all  of  them  must  have  believed  he  stole 
the  suit  for  that  was  necessary  to  bring  the 
amount  of  the  stolen  property  up  to  $76  or 
to  make  tbe  offense  a  felony.  It  Is  obvious 
therefore  that  no  substantial  Eurejudlce  could 
have  resulted  even  If  the  contention  of  the 
defendant  la  this  regard  wex«  otherwlM 
j  sound. 
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[2]  2.  The  defendant  alao  complains  of  the 
refusal  ct  a  reoaeated  In^rtu^on  regarding 
the  effect  of  evidence  of  his  previous  good 
rci^Qtation.  couched  In  ti»  language  of  the 
fourth  paragraph  of  the  syllabus  la  State 
T.  Deuel,  68  Kan.  811,  68  Pac.  1037.  The  in- 
Btructlon  was  given  substantial^  In  the  form 
asked,  except  that  it  omitted  the  statement 
that  such  evidence  "stands  as  a  recommenda- 
tion  that  be  will  qjeak  the  trutb."  The 
language  of  the  ayllabus  was  evidentlr  chosen 
to  make  dear  the  respect  in  which  the  In- 
stmctiMi  then  under  onsideratlMi  fell  short 
of  what  was  required.  Its  use  in  that  con- 
nection carried  no  implication  that  it  is 
necessary  to  use  tlie  qnoted  words  in  diarg- 
ing  the  jury  on  the  sabject  of  the  weight  to 
be  given  to  character  evidence,  and  no  such 
necessi^  exists.  The  Jury  were  properly 
told  that  they  should  consider  the  testimony 
covering  the  defendant's  r^mtatlon  for  Its 
bearing  npcm  Us  credibility  as  a  witness  as 
wsn  as  upon  the  broader  queaUon  whether 
there  was  a  reasonable  doubt  ct  his  guUt 
^Is  was  Buffidrat 

The  Judgment  is  affirmed. 

All  the  Justices  amcurringi 


<U1  Kaa.  436) 

FORBES  et  al.  v.  MAIN  et  ox. 


(Sapreme  Conrt  of  Kansas. 


(No.  23811.) 
Jane  10,  1922.) 


(ByUabu*  Iv  fht  Court.) 

Mortgaees  «=»369(2)— One  who  was  ad|adg«l 
latane  after  oonflrmatlon  of  foreclosure  sale 
■ot  entitled  to  have  sale  set  aside. 
One  who  was  adjadged  insane  after  an  ac- 
tion to  foreclose  a  real  estate  mortgage  had 
been  commenced,  snmmons  had  been  served, 
Jodrment  bad  been  rendered,  6rder  of  sale 
bad  been  issued,  and  sale  bad  been  made  and 
confirmed,  cannot,  after  he  has  been  discharg- 
ed from  the  state  hospital  as  restored  to 
sanity  and  after  the  period  of  redemption  from 
the  sale  has  expired,  successfully  prosecute 
a  proceeding  in  the  foreclosure  action  to  set 
aside  and  vacate  the  judgment,  the  order  of 
sale,  the  sale,  and  the  confirmation  thereof, 
on  the  ground  of  bis  incapadty. 

Appeal  from  District  Courts  Shawnee 
County. 

Action  by  W.  M.  Fwbea  and  others  against 
Jolin  J.  Ualn  and  wife.  Jud^ent  was  ren- 
dered for  plaintUTs  by  default,  and  from  an 
order  denying  Oie  application  of  named  de- 
fmdant  to  vacate  the  Judgment,  the  named 
defendant  appeals.  AfBrmed. 

W.  H.  Cowles  and  J.  M.  Stark,  both  of  To- 
peka,  for  appellant. 

Hugh  T.  Fishw  and  B.  B.  Smith,  both  of 
Ti^wka,  for.  a^ellees. 


:  MARHHAT.T^  J.  O^ie  plalntUb  recovered 
Judgment  by  defbnl^  foredosing  a  real  es- 
tate mortg^  givm  by  John  J.  Main  aud 
Belle  Main,  bis  wlf&  Under  that  Judgment, 
the  properly  was  sold,  the  sale  was  con- 
finned,  and  a  sheriff's  deed  was  issued  to 
the  plaintiffs.  Afterward,  John  J.  Ualn  filed 
an  appUcatlou,  the  prayer  of  whldi  read: 

"This  defendant  prays  tbat  the  Judgment 
hereinbefore  set  out  may  be  vacated  as  void 
and  rendered  without  Jurisdiction;  and  that 
If  such  relief  be  denied,  then  the  order  of  sate 
and  order  of  confirmation  herettrfore  entered 
in  this  cause  be  vacated;  and  for  sudi  other 
and  further  relief  as  to  the  court  ahall  seem 
proper.** 

The  plaintiffs  answered  that  application 
trtal  was  bad,  the  application  was  denied, 
and  3oim  J.  Main  appeals. 

Fludlnga  of  fact  and  conclusions  of  law 
were  made  as  follows: 

"l.'On  Jnly  31,  1917,  plaintiifa  ffled  the 
original  petition  in  this  case,  praying  for  a 
foreclosure  of  a  mortgage  given  by  John  J. 
Main  and  his  wife,  to  secure  a  note  of  $300, 
dated  April  9,  1913,  upon  which  the  defend- 
ants were  la  default  for  payment  of  interest; 
and  on  tbe  same  day  summons  was  personally 
served  by  the  sheriff  upon  the  defendant  John 
J.  Main  and  Belle  Main,  his  wife.  No  answer 
was  filed  by  either  of  said  defendants,  and 
judgment  by  default  was  rendered  September 
17,  1917,  as  set  out  in  tbe  petition  to  vacate 
the  judgment. 

"2.  Thereafter  and  on  November  3.  1917. 
the  sheriff  sold  at  public  outcry  to  plaintiffs 
the  real  estate  involved  in  this  action  for  tbe 
sum  of  $420.27,  being  the  amount  of  the  Judg- 
ment of  $342,  plus  delinquent  taxes,  court 
costs  and  sheriff's  fees. 

"3.  That  on  March  23,  1918,  said  sale  was 
confirmed  by  order  of  tbe  court,  as  set  out  in 
tbe  petition  to  vacate  the  judgment. 

"4.  On  October  2,  1918,  the  probate  court 
of  Shawnee  county,  Kan.,  found  tbe  defendant 
J.  J.  Main  to  be  insane.  A  commission  of  ez- 
amislng  physldans  ffled  a  report  in  said  court 
wherein  they  stated  'that  the  disease  Is  of 
two  years'  duration,  dating  from  the  first 
symptoms  of  this  attack*;  that  he  shows  the 
effect  of  alcoholism  and  suffering  from  delirium 
tremens,  with  rational  intervals;  that  on- said 
date  defendant  was  committed  to  the  State 
Hospital  at  Topeka,  Kansas. 

"5.  That  on  April  30,  1919,  he  was  paroled 
from  said  institution  by  tbe  order  of  the  su- 
petlntendent,  and  on  March  9,  1920,  was  dis- 
charged as  restored  to  sanity  by  order  of  the 
superintendent  of  said  institution. 

"6.  No  guardian  was  at  any  time  appointed 
for  said  J.  J.  Main. 

"7.  That  on  May  29,  1919,  the  sherift,  in 
pursuance  to  the  order  of  confirmation  herein, 
deeded  to  plaintiffs  the  property  foreclosed  in 
this  case,  being  lot  135  and  the  north  16  feet 
of  lot  137  on  Polk  street  in  the  dty  of  Topeka. 

"8.  That  at  the  time  of  said  foredosore  sale 
and  purchase  by  the  plaintiff  herein  said  prop- 
er^  was  also  subject  to  a  firat  mortg^  held 
by  tiie  Security  Benefit  Assodatlon  in  tiia  sum 
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of  |1,000  upon  wUdi  tli«  defeodants  were  in 
arrears  for  the  payment  of  interest  and  the 
entire  prlndpal.  and  that  said  pnrcbase  by  the 
plaintiffs  upon  said  foreclosure  sale  was  mh- 
Ject  to  such  first  mortgage. 

*^  That  th«  nine  of  nid  property  at  tha 
^e  of  the  foreclosure  sale  was  between  the 
snm  of  $1,790  and  $2,000.  Subsequently  to 
said  sale  the  plaintiff  repaired  aaJd  property 
and  made  valaable  improTements  thereon,  con- 
siderably increasing  the  ralue  of  said  property. 

"10.  Suit  is  now  pending  in  this  court  to 
foredose  the  first  mortgage  held  by  the  Se- 
curity Benefit  AssociatioD,  and  a  personal  Jndg< 
ment  U  sought  ■gmbtat  the  defendant  J.  J. 
Main. 

"Condnsions  of  Law. 

"1.  The  iadgment  of  foreclosure  rendered 
herein  was  in  all  respects  valid  and  legal  and 
not  subject  to  proceedings  for  Taeating  void 
judgments. 

"2.  That  the  property  did  not  sell  for  bo 
much  less  than  its  actual  value  at  the  time  of 
the  said  Mle  that  the  said  sale  should  be 
set  aside  for  inadequacy  of  price." 

Three  propositions  are  presented:  Tbat 
the  service  of  summons  on  John  J.  Main  was 
void;  that  the  Judgment  rendered  thereon 
was  likewise  void ;  and  that  the  sale,  con- 
firmation, expiration  of  time  for  redemption, 
and  the  making  of  the  sheriffs  deed  were  all 
during  the  period  ot  his  incapacity  and  there- 
fore voidable  on  timely  application.  These 
propositions  can  be  disposed  of  together. 

The  findings  of  the  district  court  show  that 
John  J.  Main  was  declared  Insane  on  October 
2,  1918,  and  that  the  disease  was  of  two 
years'  duration,  dating  from  the  first  symp- 
toms of  the  attack.  He  argues  that  this 
flndhig  establishes  tbat  he  was  Insane  two 
years  previous  to  the  adjudication  by  the 
probate  court  That  is  not  the  effect  of  the 
finding  of  the  district  court  That  finding 
shows  that  Main  was  Insane  on  October  2, 
1918,  but  It  does  not  show  that  he  was  Insane 
at  any  time  prior  thereto.  Symptoms  of  an 
attack  of  insanity  are  not  Insanity.  Main's 
petition  alleged  that  he  vras  In  a  state  of  al- 
coholic dementia.  Symptoms  of  alcoholic  de- 
mentia are  not  equivalent  to  Insanity.  The 
foreclosure  action  was  commenced,  summons 
was  served.  Judgment  was  rendered,  order  of 
sale  was  issued,  sale  was  made,  and  the  sale 
confirmed  months  before  the  probate  court 
found  that  Main  was  Insane.  The  period  of 
redemption  expired  about  seven  months  after 
the  finding  of  the  probate  court  The  sum- 
mons. Judgment  order  of  sale,  sale,  and  con- 
QrmatloD  were  regular,  and  cannot  be  avoid- 
ed by  Main  in  a  proceeding  of  this  charac- 
ter. After  the  confirmation  the  only  right  he 
had  was  the  right  to  redeem  from  the  sale. 
During  a  part  of  the  period  of  redemption, 
he  was  insane.  On  March  9,  1920,  he  was 
disdiarged  from  the  State  Hospital  for  the 
Insane  at  Topeba,  as  restored  to  sanity. 
This  proceeding  was  commenced  on  July  6, 


1920.  If  Main  had  any  rigbt  after  havlnff  re- 
covered his  sanity,  it  was  the  rl^t  to  re- 
deem tnnn  the  sale.  Tbat  rl^^t  he  did  not 
claim  and  did  not  attempt  to  exercise.  A 
foreclosure  case  somewhat  closely  i>arallel 
to  the  one  under  consideration  ia  Lnndberg 
T.  Davidson,  72  Minn.  4».  74  N.  W.  1018,  42 
I*.  B.  A.  lOS,  tbe  syllabiu  to  which  reads: 

"The  fact  that  the  mortgagor  or  the  occu- 
pant of  the  mortgaged  premises  has  become  in- 
sane  does  not  suspend  the  power  of  sale  fn 
the  mortgage,  or  render  void  a  sale  under  it. 
If  the  power  is  exerdaed  in  bad  faith,  for  the 
purpose  of  using  such  disability  to  gain  an 
improper  advantage  of  the  mortgagor,  the 
conrts  will  set  aside  the  sale.  But  if  the 
mortgagee  and  the  purchaser  at  the  sale  acted 
in  entire  good  faith,  and  in  ignorance  of  the 
disability  of  the  mortgagor,  the  mere  tact  that 
the  property  was  bid  off  for  mudi  less  than  its 
value,  and  that  the  mortgagor  was  insane  at 
the  date  of  the  sale,  and  so  continned  until 
after  the  expiration  of  the  time  of  redemption, 
will  not  of  Itself  entitle  the  mortgagor  to  have 
the  sale  set  aside,  or  to  redeem  from  it  after 
the  expiration  of  the  period  of  redemption  al- 
lowed by  statute,  eapedaHy  where  the  par- 
chaser  at  the  sale  has  entered  into  lawful  pos- 
session  of  the  premises,  and  made  valuable 
repairs  and  improvements.** 

Under  the  Lundberg  Cam,  Main  wonid  be 
denied  the  right  to  redeem  from  the  sale  la 
this  action.  No  error  appears. 

The  Ju^fment  Is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  M) 
KRATZ  V.  PADFIELD.  '  (No.  2S77I,) 
(Sapreme  Coiirt  of  Kansas.    June  10,  1822.) 

(Bvltabu*  by  the  Comrt.) 

Reformation  of  lustruments  ^=>45(t)— Evl- 
dence  must  prove  beyond  a  reaseaaMe  doabt 
that  tnstrumeat  does  act  axprsss  agraeneat 
of  parttet. 

Refusal  of  the  district  court  to  reform  a 
written  instrument  because  the  evidence  failed 
to  prove  beyond  a  reasonable  doubt  that  the 
instrument  did  not  express  the  intention  of 
the  parties  approved. 

Appeal  fnutt  District  Oour^  Sedgwick 
County. 

Action  by  O.  H.  Eratz  against  R.  B.  Pad- 
field.  Judgment  for  plaintiff,  and  defendant 

appeals.  Afilrmed. 

J.  W.  Blood,  ot  Wlcliita,  for  appellant 
Hasty,  Slefkln  &  Elasty,  of  -Wichita,  for 

appellee. 

BURCH,  J.  The  actltm  was  one  to  recover 
money  according  to  the  provisions  of  a  writ- 
ten contract.  The  defendant  prayed  for  ref- 
ormation of  the  Instrument  on. the  ground 
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It  did  not  express  the  agreement  of  parties. 
The  court  denied  reformation,  and  rendered 
judgment 'for  the  plaintiff.  The  d^endant 
appeals. 

In  deciding  the  matter  of  reformation,  the 
conrt  said: 

"Contracts  are  reduced  to  writing  to  aToid 
just  Bucb  a  moddle  as  we  have  gotten  Into. 
Mr.  Padfield  signed  this  contract  after  reading 
it,  and  he  is  held  to  have  understood  it  and 
known  ell  that  was  in  it.  whether  he  actnally 
did  or  not.  He  eontends  that  certain  prori- 
sions  onght  to  be  Inserted,  and  the  contract 
reformed  to  contain  those  provlaiona.  Now, 
the  lav  requires  that  eridence  establishing 
those  facts  should  eBtablish  them  beyond  a  rea- 
sonable doaht  •  •  •  You  have  not  proved 
br  the  evidence  beyond  a  reasonable  doubt  that 
this  contract  ahoold  be  reformed,  and  I  shall  so 
hold.- 

Thero  was  snbatandftl  evidence  that  no 
mlatake  waa  made  In  tbe  preparation  of  tbe 
InBtmmeDt,  and  anbstantlal  evidence  tbat 
after  tbe  ezeeotlon  of  tbe  Instnunfflt  fbe 
parties  conducted  tbemaelves  In  accordance 
with  its  terms.  Hie  standard  of  cogency 
which  the  court  applied  to  the  isroof  Is  the 
standard  rectwnlsEed  b7  this  court  In  sacb 
cases.  Bodwell  t.  Heaton,  40  Kan.  86,  IS 
Pac  901;  Scbaefer  t.  Uills,  69  Kan.  26,  76 
Pac.480. 

The  judgment  of  tbe  district  court  Is  af- 
firmed. 

.  All  the  Jurtices  concurring. 


(lU  Kao.  37&> 

PARROTT  V.  ATCHISON,  T.  4  8.  P.  HY.  CO. 

et  al.    (No.  23600.) 

(Supreme  Conrt  of  Kansas.    June  10,  1922.) 

(ByUahiit  h$  the  Oowrt,) 

1,  Rriease  4»58(5,  6)-— Whether  there  was  a 
Btutual  mistake  as  to  the  nature  of  the  Inju- 
ries, and  whether  release  was  procured  by 
■Isrspresestatlons,  held  fot*  jury. 

The  testimony  relating  to  a  release  of  a 
claim  for  damages  by  an  Itgured  railway  pas- 
senger examined,  and  Aeld,  that  it  sufficiently 
tends  to  abow  mutual  mistake  of  the  parties  as 
to  the  nature  of  the  injuries  of  the  passenger, 
and  ^so  that  the  release  was  procured  by  mis- 
representations to  take  the  case  to  the  Jury. 

2,  Release  «s»2l— Injured  passenner's  letter  te 
nUlroai's  elain  agent  held  not  a  ratMeatlos 
ef  fenaer  tettlSBeat 

A  certain  letter  written  1^  plaintiff  to  the 
claim  agent  of  the  defendant  is  held  not  to  be 
a  ratification  of  the  settlement. 

Appeal  from  District  Court*  Atchison 
County. 

Action  by  Jake  M.  Parrott  against  the  Atdi- 
laon,  Topefca  &  Santa  FA  Railway  Com- 
paoy  and  another.  Judgment  for  defendants. 


and  plaintiff  appeals.  Reversed  and  re- 
manded. . 

Maurice  P.  O'Keefe  and  Hugo  Orlopp,  both 
of  Atchison,  and  Wheeler,  Brewster  &  Hunt, 
of  Topeka,  for  appellant. 

W.  R.  Smith,  O.  J.  Wood,  and  A;  A.  Scott, 
all  of  Ti^ka,  and  Z.  BL  Jackson,  of  Atchison, 
for  app^ees. 

JOHNSTON,  O.  J.  This  waa  an  action  by 
Jake  M.  Farrott'against  the  Atchison,  Topeka 
&  Santa  F6  Railway  Company  to  recover 
damages  for  injuries  alleged  to  have  been 
sustained  by  him  while  be,  a  passenger,  waa 
alighting  from  a  train  of  the  d^endant  A 
demurrer  to  his  evidence  waa  sustained, 
tram  which  ruling  he  appeals. 

His  testimony  tended  to  show  that  he  was 
a  passenger  on  a  train  going  from  Cummings 
to  Atchison,  and  that  when  the  train  stopped 
at  Tenth  street,  Atchison,  a  regular  stoppiiq; 
place,  he  proceeded  to  alight,  and  before  he 
bad  time  to  safely  do  so.  the  train  waa  neg- 
ligently started  without  notice  or  warning, 
throwfa^  bim  to  the  ground,  by  reasmi  of 
which  his  collar  bone  was  broken  and  his 
arm  Injured  so  that  he  is  peroianently  crip- 
pled. 

The  defenae  aet  op  was  that  Uie  Injuries 
were  not  the  result  of  the  negligence  of  tbe 
defendant,  but  resulted  from  plaintiff's  own 
negligence,  and  further  that  for  a  considera- 
tion the  idalntlff  had  released  the  defendant 
from  all  liability  foe  the  damages  sustained. 
There  Is  no  controversy  here  as  to  the  extent 
of  the  Injuries  suffered  by  the  plaintiff,  nor 
as  to  the  negUgence  by  wbltib  they  were  oc- 
casioned. 

t1]  The  contention  Is  that  the  evidence  dis- 
closed that  idalntlff  had  executed  a  release 
to  the  plaintiff  upon  the  payment  of  $20  and 
had  discharged  it  from  all  liability;  and 
further  that  if  the  release  lacked  validity 
in  any  respect.  It  had  been  cured  and  rati- 
fied by  a  letter  subsequently  written  by  tiie 
plaintiff  to  the  claim  usent  of  the  defmdant. 
As  to  the  release  the  plaintiff  testified  that 
within  a  few  days  aftw  the  accident  be 
called  on  Dr.  Dlngew,  who  had  previously 
acted  as  his  physician  and  who  was  also 
the  employed  physician  of  the  defendant 
The  doctor  made  a  cursory  examination,  pre- 
scribed liniment  to  be  rubbed  on  tbe  affected 
part,  and  procuring  a  paper  he  began  writing 
plalntitTs  answers  to  Inquiries  as  to  his  name 
and  age,  etc.,  and  in  ^e  n^  call  the  doctor 
asked  him  If  a  claim  agent  of  tbe  defoidant 
had  called  on  blm,  and  when  he  replied  in 
the  negative,  the  doctor  said  that  one  would 
call  on  him  within  a  few  days..  Shortly 
after  the  doctor  a^ed  him  to  go  to  the 
hospital  for  an  X-ray  examination  of  his 
shoulder,  and  after  Inspecting  the  pictures 
there  taken  be  told  tbe  plaintiff  that  .his  In- 
jury was  a  small  bruise,  that  some  of  the 
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UgamentB  bad  been  toosoied,  but  that  be 
would  be  well  bi  a  few  days,  and  joould  not 
oome  In  for  a  large  claim  of  damages.  The 
claim  agent  approached  tbe  plaintiff  for  a 
■etOement  and  asked  him  to  go  to  Dr.  Din- 
gess*  office  for  that  purpose,  agent 
offered  him  $5  on  bis  claim,  then  $10,  and 
ttien  said  that  tbe  beat  offer  that  be  could 
make  him  for  such  an  Injury  was  $20,  and 
the  paym«it  of  tbe  hospital  bUL  Having  in 
mind  tbe  doctor's  statonent  as  to  tbe  nature 
of  bis  Injury,  be  accepted  the  offer  and  signed 
tba  release.  About  a  week  afterwards  he 
called  on  tbe  doctor  again  and  reported  that 
his  arm  was  no  better,  when  the  doctor 
told  blm  that  It  would  be  sore  for  some  time, 
and  when  plaintiff  asked  bim  why  he  bad  not 
told  blm  so  b^ore  the  settlement,  the  doctor 
replied  that  he  guessed  he  was  in  too  big  a 
burry.  Later,  when  plaintiff  asked  the  doc- 
tor for  a  statement  ct  tbe  facts,  he  refused  to 
give  one,  saying  that  It  would  look  bad  for 
blm.  Shortly  afterwards  an  examination  of 
the  shoulder  was  made,  and  It  disclosed  that 
the  Injury  had  fractured  tbe  collar  bone, 
that  there  wag  a  marked  deformity  of  the 
shoulder  Joint,  that  It  caused  the  spine  to  ex- 
tend forw'ard  and  upward  anterially,  and 
that  It  will  never  mend. 

It  Is  manifest  that  the  release  was  exe- 
cuted by  the  plaintiff  lo  the  belief  that  the 
Injury  was  slight  and  that  its  effect  would 
pass  within  a  few  days.  He  was  induced  to 
think  80  by  the  statement  of  the  doctor  that 
the  soreness  would  soon  pass  away.  Plain- 
tiff testified  that  he  had  "ImpUcit  faith  In 
Dr.  Dingess,  and  believed  what  he  said,  and 
believed  he  would  be  well  in  a  few  days." 
If  the  statements  of  the  doctor  were  honestly 
made,  he  was  likewise  mistaken  as  to  the 
nature  of  the  injury,  and  it  may  be  inferred 
that  the  claim  agent  who  co-operated  with 
the  doctor  did  not  understand  that  it  was 
as  serious  as  it  turned  out  to  be.  Tbe  nom- 
inal amounts  proposed  In  settlement  of  the 
claim  and  the  amount  finally  agreed  upon 
tends  to  show  that  the  claim  agent  and  the 
doctor  both  regarded  the  injury  as  slight 
and  temporary.  The  trifling  consideration 
given  in  payment  of  a  serious  and  perma- 
nent Injury  argues  strongly  that  there  was 
either  a  mistake  of  facts  on  their  part  or 
that  the  release  was  fraudulently  procured. 
Assuming  that  all  were  acting  in  good  faith, 
it  is  manifest  from  the  evidence  that  they 
were  mistaken  as  to  tbe  character  of  the 
injury  and  that  under  the  circumstances  the 
release  was  not  binding. 

There  is  some  evidence  tending  to  show 
a  lack  of  good  faith  and  that  the  claim 
agent  and  doctor  purposely  kept  from  the 
plaintiff  the  serious  nature  of  his  Injury 
until  the  settlement  was  effected,  when  some 
of  the  facts  tending  to  establish  that  claim  are 
that  plaintiff  called  on  the  doctor,  data  as  to 
bis  clBim  was  taken  by  the  doctor,  and  that  be 


hiformed  the  plaintiff  that  a  dafan  asent 
would  visit  him  witiiin  a  day  or  two.  The 
daim  agent  took  tbe  'pi«^itinir  to  tfie  doctor's 
office  to  make  tbB  settlement  Af  tw  tbe  X-ray- 
plcture  was  made  revealing  the  nature  of  the 
Injury,  the  doctor  stiU  declared  that  It  was 
only  a  small  bruise  with  some  ligaments  torn 
loose  and  that  be  could  not  come  in  for  a 
big  claim.  Before  the  settlement  and  when 
it  was  proposed  to  go  to  tbe  hospital  to  in- 
spect the  X-ray  picture,  tbe  dalnf  agent  told 
the  plaintiff  that  the  picture  was  not  there, 
but  had  been  sent  to  Topeka.  After  the  re- 
lease was  signed  and  plaintiff  was  complain- 
ing about  bis  suffering,  tbe  doctor  told  him 
It  would  be  sore  for  some  time,  and  when 
asked  yeby  he  did  not  tell  him  that  before  the 
release  was  given,  the  doctot  said  he  was  in 
too  big  a  hurry  and  then  refused  to  make  a 
statement  as  to  plaintiff's  condition  saying 
that  it  would  look  bad  for  him.  We  conclude 
that  there  was  evidence  to  go  to  the  jury, 
not  only  as  to  mutual  mistake  of  fact,  but 
also  as  tending  to  show  misrepresentations  of 
the  doctor  as  to  the  nature  of  tbe  injury  and 
of  his  co-operation  with  the  claim  agent  in 
effecting  a  settlement 

[2]  There  is  a  further  contention  that  if 
tbe  evidence  should  be  regarded  as  sufficient 
to  show  that  the  release  was  procured 
through  mistake  or  fraud,  that  it  had  been 
ratified  and  cured  by  the  following  letter 
written  to  the  claim  agent  by  the  plaintiff: 

"Mr.  h.  C.  pribble.  Well  i  tbonght  i  would 
write  to  you  and  let  you  know  how  i  am.  My 
arm  hant  an?  better  and  ]  haid  to  other  doc- 
tors to  look  at  it  and  the  plates  at  the  hospital 
and  they  say  that  tbe  bones  is  broke  and  it  will 
leave  .me  a  cripple  the  rest  of  my  life  and  i 
think  i  ought  to  be  in  the  hospital  now  but  i 
bant  got  the  money  so  i  thon^t  1  would  see 
if  you  would  take  this  up  with  the  santa  fe 
Company  and  see  what  they  will  do  for  Me  for 
i  wot  bee  able  for  work  this  way  i  know  we 
settled  DP  wonce  and  i  aoked  the  man  and  will 
do  BO  again  for  things  looks  bad  to  me  aith  an 
arm  like  mine  is  cant  work  and  no  money  nei- 
ther and  the  santa  fe  train  is  the  blame  for  it 
all  and  1  think  the  santa  fe  furm  ought  to  look 
after  this  at  wonoe  for  1  have  done  all  the  suf- 
fering and  bant  done  yet  and  not  my  fait  ne- 
ther, well  I  would  lie  to  hear  from  you  at 
wonce  for  you  know  how  things  Ib  now  address 
all  to  Mr.  J.  M.  Parrott 

"1011  George  street 

"atchison,  Eansas.** 

The  contention  is  that  In  this  letter  plain- 
tiff in  effect  has  stated  that  be  entered  in- 
to a  fair  settlement  and  had  no  complaint  to 
make  about  it  but  that  as  be  needed  hospital 
treatment  be  desired  the  agent  to  take  that 
matter  up  with  tbe  defoidant  This  Infer- 
ence of  recognition  and  satisfaction  with  the 
settlement  is  derived  from  his  statement: 

"I  know  we  settled  np  wonce  and  X  acked  the 
man  and  will  do  so  again  for  things  looks  l>ad 
to  me,"  9te. 
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Instead  of  a  ratlflcatlon,  the  letter  carried 
an  Implication  that  plalndff  had  acted  the 
man  in  settling  iqion  the  nndorstanding  of 
the  facts  at  tlie  time  the  settlement  was 
made,  but  that  now  It  haa  developed  Qiat  the 
parties  were  mistaken  as  to  the  nature  and 
detent  of  the  plaintiff's  Injuries,  and  that  he 
is  now  wlUlng  to  act  the  man  and  make  a 
settlement,  on  the  basis  of  the  actual  Injnrtes 
which  bad  now  become  apparent  To  show 
that  a  mistake  had  been  made,  he,  in  effect, 
says  that  two  doctors  who  had  examined 
him,  and  the  X-ray  plates  that  had  been 
taken,  bad  advised  him  that  the  bones  of 
his  shoulder  were  broken,  that  he  woold  be 
a  cripple  for  life,  and  that  he  should  be  in 
the  hospital  at  this  time,  but  was  without 
money  to  pay  for  treatment  He  therefore 
asked  the  claim  agent  to  take  the  matter  up 
again  with  the  defendant  as  It  was  to  blame 
for  his  condition.  Taking  the  letter  In  its 
entirety.  It  Is  more  of  a  repudiation  of  the 
settlement  than  a  ratification  of  it  and  it  is 
dear  that  the  drcnmstanccs  of  the  case  do 
not  bring  It  within  the  rule  of  the  dted  case 
of  Frasler  t.  BaHway  Co.,  S7  Kan.  286,  154 
Fac.  1022. 

Hie  case  Is  more  nearly  In  line  wlOi  Ladd 
Railroad  Co..  97  Kan.  643.  156  Paa  043. 
and  as  the  evidence  Is  deemed  sufficient  to 
take  the  case  to  the  Jury,  Oie  decUdon  sua* 
talning  the  demurrer  to  plalnttfTs  evidence 
mast  be  reversed,  and  the  causs  remanded 
for  a  new  trlaL 

AH  the  Justices  concurring. 


(lU  Kan.  443) 

JOHNSON  ft  PROCTOR  REALTY  CO.  v. 

ELLIOTT.    (NO.  23816.) 

(Supreme  Court  of  Kansas.    Jane  10,  1922.) 

(Syllabus  hy  the  Court.) 

Brokers  «=»86 (4)— Evidence  helil  to  sapport 
flsdlng*  that  real  estate  agents  wars  pro- 
ourliHi  caste  of  sale  and  aatitM  to  oom> 
mIssloBs. 

The  evidence  la  held  to  support  a  flndliig 
that  the  plaintiEFs  as  real  estate  agents  were 
the  procuring  cause  of  the  sales  on  which  they 
asked  commissions. 

Appeal  from  District  Court.  Cherokee 
County. 

Action  by  Ibe  Johnson  &  Proctor  Realty 
Company,  a  copartnership  composed  of  Sam- 
uel N.  Johnson,  F.  B.  Proctor,  and  others, 
against  James  H.  BHUott  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

Al  F.  Williams,  of  Topeka,  and  Skidmore* 
A  Skidmore,  and  Don  H.  Elleman,  all  of 
Columbus,  for  appellant. 

Stephens  ft  Dresia,  of  Columbus,  for  ap- 
pellees. 


MASON,  J.  The  defendant  appeals  from 
a  Judgment  in  favor  of  the  plaintiffs  for  com- 
missions in  negotiating  sales  of  his  lands.  A 
reversal  is  asked  upon  the  ground  that  the 
evidence  did  not  support  a  finding  that  the 
sales  were  due  to  the  efforts  of  the  plain- 
tiffs. The  defendant  relies  upon  the  fact 
that  the  purchasers,  as  witnesses  for  the 
plaintiffs,  testified  that  they  knew  of  the  de- 
fendant wishing  to  sell  the  property,  and 
talked  with  him  directly,  before  havlDg  any 
communication  on  the  subject  with  the  plain- 
tiffs. That  is  not  necessarily  fatal  to  the 
Judgment  The  defendant  admitted  on  the 
stand  that  he  had  listed  the  lands  with  the 
plaintiffs,  but  asserted  that  the  prices  named 
were  net  to  him,  there  being  no  agreement 
that  he  was  to  pay  a  commission.  There  was 
evidence  that  one  purchaser  asked  the  de- 
fendant If  he  would  take  $80  an  acre  for  a 
tract  and  was  referred  to  the  plalntitta; 
that  the  deal  was  (dosed  at  $100  an  acre,  the 
agreement  for  that  amount  being  made  by 
the  buyer  and  one  of  the  plaintiffs.  The 
plaintiffs  testified  that  they  negotiated  the 
sales.  It  was  shown  that  they  talked  with 
the  purchasers  on  the  subject  before  the  deals 
were  agreed  to.  The  question  whether  they 
were  the  procuring  cause  of  the  sales  was 
one  of  fact  for  the  determination  of  the  Jury 
and  the  trial  court 

The  Judgment  Is  affirmed. 

All  the  Justices  concurrli^ 


KIRCHER  V.  KIRCHER. 


<I11  Kan.  »1) 
(No.  33814.) 


(Supreme  Court  of  Kansas.    June  10;  1022. 
Behearing  Denied  July  S,  1922.) 

(Bylialnu  by  tMonrt) 

1.  Jsdgneat  «»436-DefaBlt  Jadgnwrt  aot 
vaeateri  for  navoldaUe  eassaity  or  niafor- 
tone,  where  fallsro  te  dsfead  oeesrrod 
through  doftsdaafs  ■egllgeneo. 

A  Judgment  taken  by  default,  and  obtained 
witb^ut  fraud  or  fault  of  the  plaintiff,  cannot 
be  vacated  on  the  ground  of  unavoidable  cas- 
ualty or  misfortune  where  the  fallare  to  defend 
occurred  through  the  inattention  and  negli- 
gence of  the  defendant. 

2.  Appeal  and  error  ^1024(4)— Whether  de. 
fsndant  suing  to  set  aside  default  Judgment 
was  mentally  oompstent  during  prior  action, 
question  for  trier  of  faots. 

Whether  or  not  the  defendaut  against 
whom  the  judgment  was  rendered  was  mental- 
ly competent  and  had  'the  capacity  to  under- 
■stand  the  nature  of  tb«  aetloa  or  the  necessi- 
ty for  making  a  defense,  was  a  question  for 
the  trier  of  the  facts,  and,  there  being  evidence 
to  support  the  decision  of  the  trial  court  Its 
judgment  is  conclosive. 

Appeal  from  IMstrlct  Court  Pottawatomie 

County. 
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Action  by  Champltm  D.  Etrdier  against 
PriacUla  Earcher.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

R.  -P.  E>vang  and  Qeorge  Olamma,  both  of 
Manhattan,  for  appellant 
W.  r.  ObalUs,  of  Wamego.  for  appellee. 

JOHNSTON,  O.  3.  This  was  an  action  to 
annul  and  set  aside  a  judgment  obtained 
against  Champion  D.  Klrcher  by  his  mother, 
Prlscilla  KIrcher,  rendered  on  April  4,  1918. 
The  judgment  determined  that  a  deed  which 
had  been  executed  by  the  mother  to  the  son 
on  December  12, 1904,  was  null  and  void,  and 
It  was  decreed  that  It  be  discharged  of  rec- 
ord. 

In  that  action  Prlsdlla  KIrcher  alleged  that 
she  had  been  Induced  to  execute  the  deed 
through  the  Importunity  and  misrepresenta- 
tions of  her  son,  who  was  living  with  her, 
and  to  whom  she  had  intrusted  the  manage- 
ment of  her  business  affairs.  She  alleged 
that  she  was  then  In  feeble  condition  physi- 
cally and  mentally;  that  he  took  advantage 
of  her  enfeebled  condition  and  her  trust  In 
Mm.  and  urged  her  to  make  the  conveyance  of 
the  land  to  blm,  telling  her  that  It  was  In- 
cumbered with  a  mortgage,  when  It  was  un- 
incumbered, and  that  she  would  lose  the  same 
through  the  pretended  mortgage  unless  she 
would  convey  the  property  to  him.  He  also 
threatened  to  institute  Insanity  proceedings 
against  her  unless  the  property  was  conveyed. 
She  further  alleged  that  be  employed  one  P. 
C.  Helder  to  prepare  the  deed,  and  represent- 
ed to  her  that  Helder  was  a  minister  of  the 
Gospel,  and  a  justice  of  tbe  peace,  and,  tak- 
ing advantage  of  her  religious  nature  and 
confidence  In  ministers,  told  her  that  Helder 
would  not  permit  her  to  sign  a  deed  unless  it 
was  Just  and  right  tbat  she  should  do  so. 
Helder,  she  alleged,  was  not  a  minister  nor  a 
justice  of  the  peace,  and  all  of  the  represen- 
tations made  were  untrue,  were  made  to  quiet 
her  apprehensions,  and  by  reason  of  th^ 
she  was  fraudulently  induced  to  sign  the  In- 
strument She  further  alleged  that  she  did 
cot  have  knowledge  or  mental  capacity  to 
comprehend  the  nature  of  tbe  instrument  or 
to  understand  Its  terms.  A  part  of  the  induce- 
ment to  sign  the  deed  was  that  he  promised 
to  make  a  home  for  her,  and  would  pay  her 
the  income  of  the  property,  but  he  failed  to 
provide  her  with  a  home  except  for  the  short 
period  of  10  months,  and  that  be  has  never 
paid  her  any  part  of  the  income  except  $100. 
She  asked  to  have  the  deed  set  aside,  that 
she  recover  the  reasonable  annual  rental  of 
the  property,  which  Is  9480t  and  that  the 
plaintiff  and  hla  wife  be  ejected  from  the 
premises. 

Tbat  action  was  pending  from  August  23, 
1915,  until  about  April  1918.  In  the  Instant 
case  the  testimony  offered  to  set  aside  the 
judgment  is  based  largely  on  tbe  ground  that 
Champion  D.  Kircher  was  of  unsound  mind,  [ 
and  unable  to  make  a  defense  la  the  former  j 


action  in  which  the  deed  was  set  aside.  Sia 
wife,  who  was  Joined  with  him  as  a  defend- 
ant had  been  adjndged  Insane,  and  was  con- 
fined In  the  State  Hospital  His  mother,  who 
brought  tbe  original  action  in  which  the  judg- 
ment sought  to  be  set  aside  was  obtainedt 
became  Insane  before  the  judgment  was  ren- 
dered and  baa  since  died.  The  Judgment  in 
favor  of  the  guardian  of  tbe  mother  was  ren- 
dered by  default  as  against  Champion  O. 
EIrchn,  but  his  wife  was  represented  by  her 
guardian.  The  judgment  recites  that  the 
plalnttfl  Introduced  her  evidence  in  suK>ort 
of  her  allegations  of  misrepresentation  and 
fraud,  and  that  the  defendants  introduced  no 
evidence,  although  tbe  guardian  ad  litem  of 
Mrs.  Champion  D.  KIrcher  was  In  court  and 
the  court  found  the  allegations  of  plaintiff's 
petition  to  be  true,  entered  a  decree  setting 
aside  the  deed  and  restoring  the  title  to  tbe 
plaintiff. 

It  appears  that  Champion  D.  KIrcher  em- 
ployed attorneys  to  represent  blm  when  the 
action  was  brought  but  they  had  withdrawn 
from  the  case  a  year  prior  to  the  entry  of 
Judgment.  In  the  latter  part  of  the  year  1915 
there  were  negotiations  between  the  parties 
looking  to  a  settlement  of  the  original  contro- 
versy, but  it  was  never  consummated.  In  l>e- 
faalf  of  Champion  D.  Kircher,  it  Is  said  that 
after  the  original  action  was  begun,  his  wife 
sued  him  for  divorce,  and,  upon  a  charge 
that  the  children  were  neglected,  they  were 
taken  from  both  parents  and  committed  to  an- 
other. This  was  followed  by  a  proceeding  In 
which  bis  wife  was  adjudged  Insane;  and 
It  was  claimed  tbat  all  these  circumstances 
affected  his  mentality,  and  rendered  him  un- 
fit to  understand  the  action  brou^t  against 
him,  or  the  necessity  for  a  defense.  The  evi- 
dence us  to  his  competency  shows  him  to  have 
been  a  preacher,  a  peculiar  and  eccentric 
man.  The  probate  Judge  and  sheriff  stated 
that  they  hardly  thought  he  was  normal. 
One  of  his  attorneys  testified  that  they  had 
great  difficulty  In  making  him  understand  the 
nature  of  the  action,  and  that  there  was  in- 
coherence and  inconsistency  In  the  statemrats 
he  made  to  them.  Some  of  his  witnesses  said 
that  he  was  abnormal  only  on  the  topics  of 
religion  and  wom«i,  while  others  said  they 
thought  there  was  a  real  onsoundness  of 
mind. 

[1]  The  question  presented  to  the  trial 
court  was  whether  the  plaintiff  against  whom 
the  jadgm^t  was  rendered  had  shown  that 
he  was  prevented  from  making  his  defense  by 
unavoidable  casualty  or  misfortune.  It  was 
mainly  a  question  for  tbe  trier  of  the  facts, 
and  It  has  beoi  determined  against  the  plain- 
tiff. There  was  much  testlmcmy  produced 
tending  to  show  tbe  abnormality  of  [^alntiff« 
and  a  lack  of  appreciation  of  the  Importance 
of  the  llUgatlon  with  his  mother.  He  did 
employ  attorneys,  who  had  difficulty  In  mak- 
ing him  understand  tbe  nature  of  tbe  case, 
end  the  possible  result  of  it.  They  repreaent- 
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ed  Urn  for  about  two  years,  while  the  case 
was  pending,  and  presented  a  nnmber  of  mo- 
tions In  It,  but  finally  withdrew  from  the 
'case  after  glvlns  him  ample  notice  of  the 
withdrawal,  and  advlalnK  tdm  that  it  was  es- 
sentially necessary  that  lie  should  emiHoy 
others.  This  he  neglected  to  do,  althon^  the 
action  was  not  tried  nor  Judgment  rendered 
until  ahout  a  year  after  bis  counsel  had  sev- 
ered their  connection  with  the  case.  There 
was  no  haste,  no  trvoA  of  the  adTerse  party, 
nor  anything  whidi  contributed  to  the  failure 
of  Irialntlfl  to  pr^are  and  make  his  defense 
His  fallvre  to  appear  and  defmd  was  his  own 
careless  Inattention  and  gran  negligence, 
which  cannot  be  regarded  as  unaroldable 
casualty  or  misfortune  or.  grounds  for  a  vaca- 
tion of  a  iudgmeot.  He  was  ne^igent  not 
only  before  but  afte  Judgment,  as  he  made 
no  attack  upcm  It  until  the  iH*esMit  action 
was  bronght,  and  that  was  more  than  15 
months  aftw  the  Judgment  was  rendered. 

In  the  recent  case  of  Gooden  t.  Lewis,  101 
Kan.  482, 167  Pae  1188,  tt  was  said: 

'TThe  rule  Is  settled  that  a  litigant  cannot 
hiToke  the  OAde  provision  for  relief  -on  the 
sroond  of  'imavoidaUe  casualty  or  uisfortune 
preventing  a  defense'  where  he  has  been  mani- 
festly ne^gent,  guilty  of  ladies,  lacking  In  dil- 
igence, careless,  hurried,  or  mistaken  in  the 
preparation  of  his  defense,  nor  on  account  of 
the  negUgenee  of  Us  sttomey." 

[2]  The  ground  upon  wlilch  counsel  for 
plaintiff  mainly  relies  for  the  vacation  of  the 
Judgment  Is  the  incompetency  of  plaintiflT  ana 
bis  lack  of  appreciation  of  the  course  of  liti- 
gation. It  was  shown  that  he  is  pectdiar 
and  eccentric,  and  it  is  true  that  a  number  of 
distracting  and  distressing  circumstances  oc- 
curred in  his  life  while  the  litigation  wan 
pending.  Some  witnesses  regarded  him  to  be 
of  unsound  mind,  while  others  thought  him 
to  be  sane  but  erratic.  His  mental  condition 
was  peculiarly  a  question  for  the  trial  court, 
which  had  much  better  opportunity  than  tills 
court  of  determining  liis  sense  of  responsibil- 
ity and  C(mipetency  to  make  a  defense.  It 
has  determined  that  these  afforded  no  excuse 
for  his  n^ligence  and  no  ground  for  the  va- 
cation of  the  Judgment 

Within  the  rule  which  governs  us  in  the  re- 
view of  a  decision  of  a  trial  court  on  a  ques- 
tion of  fact,  its  Judgment  must  be  afBrmed. 

AU  the  Justices  concurring. 


(lU  Kan.  395) 
HOVER  St  al.  V.  DECKER.   (No.  23768.) 

(Supreme  Ooort  of  Kansas.   June  10,  1922.) 

(SylUtbu*  by  the  Court.} 
I.  Broker*  ^53— Real  estate  agsst  saipleyed 
te  assist  Is  flndlne  purchaser  nast  show 
that  his  efforts  did  so  assist 
Before  a  real  estate  asent  employed  -to 
assist  in  finding  a  purchaser  for  land  can  re- 
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P.)  / 
cover  a  commission  for  Its  sale,  the  agent  most 
show  that  his  efforts  did  asilst  the  awner  te 
find  a  pordiaasr. 

2.  Brokers  Real  estate  agent  Hast 

shew  tliat  be  aoiri  Uw^  er  was  proeartai 
oaasa,  before  lie  eaa  raoover. 

A  real  estate  agent  empli^ed  to  sell  land 
most  afaow  that  lift  sold  the  land,  or  that  he 
was  the  procuring  caase  <A  the  sale,  before  ha 
can  recover  a  eommlssim  therefor. 

Appeal  from  District  Court,  Greenwood 
Coimty. 

Action  by  H.  D.  Horer  and  othera  against 
J.  W.  DeAnr.  lu^gnent  for  the,  defendant, 
and  plalnttflii  appeaL  Affirmed. 

Homer  V.  Gooing,  of  Ehireka,  and  Fred  8. 
Jacltson,  of  Chicago,  111.,  for  appellants. 

Wicker  &  Badger,  of  Boreka,  and  A.  M. 
Keene,  of  Ft  Scott  for  appellee. 

MARSHALL,  J.  The  pUintiffs  sued  to  re- 
cover a  real  estate  agent's  commission  for 
the  sale  of  land.  Judgment  was  rendered  in 
favor  oiC  the  defendant,  and  the  plaintiffs  ap- 
peal. 

The  plaintiffs  alleged  that  the  defendant 
requested  them  to  assist  him  in  finding  a 
purchaser  for  a  ranch  in  Greenwood  coun- 
ty; that  he  agreed  to  pay  the  plaintiffs  a 
commission  for  their  services;  and  that  as  a 
result  of  their  efforts,  the  land  was  sold  to 
one  F.  H.  HulL  IThe  evidence  tended  to 
show  that  the  defendant  listed  the  land  with 
the  plaintiffs  for  sale;  that  one  of  the  de- 
fendants had  a  conversation  with  Mr.  Hull 
concerning  the  latter's  purchase  of  the  land : 
that  Mr.  Hull  was  not  interested ;  and  that 
afterward,  through  others,  he  became  inter- 
ested In  the  land  and  purdiased  it  On  the 
trial,  the  plalntlfCa  requested  the  following 
instructions: 

"(1)  If  at  the  time  defendant  listed  the 
farm  for  sale  with  the  plaintiffs  be  knew  that 
F.  H.  Hull  was  a  possible  buyer,  and  with 
knowledge  defendant  requested  plaintiffs  to  in- 
terview and  later  F.  H.  Hull  did  contract  to 
buy  the  land,  titen  I  instruct  you  as  a  matter 
of  law  defendant  would  be  liable  to  idaintiffs 
for  the  amount  of  the  commissioo. 

"(3)  If  you  find  from  the  evidence  In  this 
case  that  the  defendant  employed  plalntifFs  to 
aid  and  assist  defendant  in  selling  said  land, 
and  defendant  received  such  serrices  from 
plaintiffs  and  later  sold  said  real  estate  to 
F.  H.  Hull,  then  plaintiffs  are  entiUed  to  pre- 
vail in  this  action,  and  you  should  so  find." 

Neither  of  these  instructions  was  given. 
The  court  in  substance  Instructed  the  Jury 
that  to  entiUe  the  plaintiffs  to  recover  they 
must  have  been  the  proximate  and  procuring 
cause  of  the  sale  of  the  property. 

t1]  1.  Plaintiffs  contend  that  it  was  error 
to  refuse  to  give  the  instructions  requested. 
Under  tbem,  the  plaintiffs  would  have  been 
entitled  to  recover,  although  their  efforts  had 
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no  effect  whatever  In  Indudng  Hull  to  buy 
the  land.  In  order  to  entitle  the  plalntlfla  to 
recover,  It  was  incambent  on  them,  onder  the 
allegations  of  their  petition,  to  show  that 
their  efforts  assisted  In  bringing  about  the 
sale  of  the  property.  The  requested  instruc- 
tions omitted  the  element  that  was  Incum- 
bent on  the  plaintiffs  to  establish.  The  evi- 
dence did  not  tend  to  prove  the  allegations  of 
the  petition.  The  evidence  tended  to  show 
that  the  plaintiffs  were  employed  by  the  de- 
fendant to  sell  the  land.  Under  that  evi- 
dence, It  was  not  error  for  the  court  to  refuse 
to  give  the  requested  instructions. 

f21  2.  (The  plahitiffs  complain  of  the  in- 
structions that  to  entitle  them  to  a  commis- 
sion they  must  have  been  the  proximate  pro- 
curing cause  of  the  sale  of  the  land.  If  they 
were  employed  to  sell  the  land,  those  Instruc- 
tions were  correct  Beougher  v.  Clark,  81 
Kan.  250,  106  Fac.  39,  27  L.  R.  A.  (N.  S.)  198. 
Under  the  evldenoe,  those  Inatmctlaiu  were 
properly  given. 

The  Judgment  Is  affirmed. 

All  ttie  Justices  concurrlns. 


(lU  Kan.  64S) 

CITIZENS'  INS.  CO.  OF  MISSOURI  V. 
ETCHEN.    (No.  23803.) 

(Supreme  Court  of  Kansas.    June  10,  1922. 
BehearlDg  Denied  July  8,  1922.) 

(Svlto^wt  h»  Ihe  Court.) 

1.  Parties  «»5I  (2)— Actios  oa  reMlvery  bond 
may  be  brought  against  one  or  all  of  obligors; 
refusal  to  make  another  obligor  a  party  de- 
fendant held  not  ^use  of  iNsorBtlon. 

T4ie  party  for  whose  benefit  a  redelivery 
boud'  is  given  in  a  replevin  action  moy  sue 
either  or  all  of  the  obligors  on  the  bond;  and, 
where  only  one  of  the  obligorR  is  sued,  a  mo- 
tion to  bring  in  as  defendant  another  obligor 
on  the  bond  is  addressed  to  the  trial  eonrfs 
discretion,  and  the  denial  of  such  motion  Is  not 
prejudidol  error. 

2.  Pleading  «=»S67(5)— Sustaining  of  notloa 
ta  have  answer  made  mere  deflilta  and  eer- 
tain  held  not  error. 

Wbere  an  answer  to  a  petition  Is  properly 
subject  to  a  motion  that  It  be  made  more  defi- 
nite, specific,  and  certain,  there  is  so  error  in 
•nstnii^ng  a  motion  to  that  effect. 

Pleading  «=>355— Carbon  copy  of  original 
answer,  with  trWfal  Interlineations,  and  not 
eonplying  with  order  requiring  answer  te  be 
made  more  speeMo  In  ladlMtei  partienlars, 
was  properly  striofcea. 
Where  a  motion  has  been  sustained  reqnlr- 
mg  an  answer  to  be  made  more  specific,  defi- 
nite, and  certain  in  duly  indicated  particulars, 
and  time  is  asked  and  repeatedly  granted  to  the 
defendant  to  comply  therewith,  and  be  fails  to 
do  so  witbin  the  time  allowed  or  extended,  but 
afterwards  he  files  a  carbon  copy  of  his  origi- 


nal answer,  with  some  triTial  interlineations, 
and  certain  matters  stricken  out  by  cancella- 
tion, but  which  in  no  respect  complies  with  the 
order  of  the  court  In  the  matters  required  to 
be  pleaded  with  greater  definiteness  and  cer- 
tainty, such  belated  answer  may  properiy  be 
striken  from  the  ffles. 

4.  Judgment  «==>I06(9}— Oefanit  Judgment 
properly  entered  against  defendant  whose 
amended  answer  was  properly  stricken. 

When  an  amended  answer  which  does  not 
conform  to  the  order  of  court  aa  to  definiteness 
and  certainty  Is  filed  out  vt  time,  and  is  prop- 
erly stricken  from  the  files,  defendant  Is  In  de- 
fault, and  no  error  Is  committed  In  entoring 
Judgment  againat  bim. 

5.  Motloia  ^sBfl— Any  person  litarested  may 
make  a  motloa  wRh  refaraaea  to  tab  laterast 
wtaathar  leoally  and  teoliBleally  a  party  ar  lot. 

Any  person  interested  la  a  lawsuit  may 
make  a  motion  with  reference  to  his  hrtwest. 
whether  he  is  legally  and  technically  a  party 
thereto  or  not,  following  Orecn,  Adm'r,  t. 
McMurtry,  20  Kan.  180,  193. 

0.  Argumaata  la  brief  bald  bot  ta  warraat  dit* 
tarbanoa  of  Jadgmaat 

Other  matters  argued  In'defendauf  a  briaC 
which  do  not  fall  within  bis  formal  assignment 
of  errors,  examined,  and  nothing  discerned 
tberefai  to  warrant  a  diaturbaace  of  the  Judg- 
ment 

A)H>eal  from  Dlatrlct  Oonrt,  llontgomery- 

Oounty. 

Action  by  the  Cltlama'  Insurance  Com- 
pany of  Missouri  agialnst  Fred  B.  Btchen. 
Judgmmt  for  plaintiff,  and  defendant  ap- 
peals. Afllrmed. 

Stanford  &  Seacat,  of  Independence,  and 
W.  B.  Zlegler  and  A.  M.  Etchra,  both  of 
CoffeyvtUe,  for  am)ellant 

S.  H,  Piper,  of  Independence,  and  Chas. 
D.  Welch,  of  CoffeyvIUe,  for  appellee. 

DAWSON,  J.    Tbia  waa  an  action  on  a 

bond  for  the  redelivery  of  an  automobile. 

The  car  bad  been  stolen  from  its  owner. 
The  defeDdant,  Fred  R.  Etchen,  obtained 
it  from  a  man  who  professed  to  be  a  deputy 
marshal  in  Oklahoma.  Defendant  repaired 
the  car  at  considerable  expense,  and  traded 
it  to  Sam  Weinberg.  The  plaintiff  company 
Imd  Insured  the  original  owner  of  the  car 
against  theft,  and  had  acquired  his  Interest, 
and  brought  an  action  In  replevin  against 
Sam  Weinberg  to  recover  It.  The  defend* 
ant,  who  had  traded  the  car  to  Weinberg, 
Joined  with  him  In  executing  a  redelivery 
bond,  tlaintiff  prevailed  In  that  action,  and 
then  brought  this  action  against  Etchen  to 
recover  on  the  bond.  It  prevailed,  and  de* 
fendant  appeals.  He  presents  an  asdgnment 
of  errors,  viz.: 

"(1)  Error  in  overmling  defendant's  motion 
to  make  additional  party  defendant. 
"(2)  Brror  In  anstohdng  plaintUTa  motion 
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to  requin  defendant  to  make  U«  annrer  more 
specific,  definite,  and  eertala  and  to  strike  cer- 
tain part*  thereof. 

"(3)  Error  in  sustaining  plaintifTa  motion  to 
vtrike  defendaot's  amended  aniwer  from  the 
files,  and  for  iadgmont 

"(4)  Error  in .  rendering  jndpnent  for 
^sbitifl.'* 

These  errors  are  argued  together  by  conn- 
s' tor  at^idlant,  but  It  will  main  for  sim- 
plicity and  brerl^  to  condder  than  s^- 
rately. 

[1]  1.  Tondilng  the  first  of  these  erron,  the 
Iflalntiff  had  the  rl^t  to  sue  either  or  botli  of 
Oke  Obligors  on  the  red^vety  b<nd.  GlT.God^ 
1 38  (Oen.  St  1910.  |  CBSSii  84  dye.  ISflS.  It 
Is  superfldally  true  that  Weinberg  was  the 
princbal  on  tin  redellTwy  bond  and  Btehen 
the  surety,  but  the  trial  cosurt  was  doubt- 
leas  aware  that  as  betweai  Weinberg  and 
Btcfaoi  the  liability  was  bound  to  fall  ulti- 
mately on  Etchen,  since  he  had  sold  or  traded 
ttie  automobile  to  Weinberg;  and  liad  ez- 
presdy  w  Implied  mmanted  the  title.  So 
It  would  have  swred  no  matolal  purpose 
to  have  brought  in  Weinberg,  and  the  trial 
court  did  not  abuse  its  dtocretlon  In  refus- 
ing to  grant  def aidant's  motion  to  that  effect 

[2]  2.  In  defendant's  answer  iw  had  al- 
leged: 

That  he  had  parchased  the  car  from  one  Wil- 
liam Mayfield,  who  was  then  and  there,  ai 
defendant  "was  Informed  and  helieres.  a 
deputy  United  States  Marshal  tor  the  Baatem 
district  of  Oklahoma:  •  •  •  that  •  •  • 
said  Mayfield  informed  this  defendant  that  said 
aotomobile  had  been  need  in  the  unlawful  and 
illegal  transportation  of  intoxicating  ligaors  in- 
to the  state  of  Oklahoma  and  in  the  Indian 
eoDUtty,  and  that  said  automobile  had  been 
seized  by  the  federal  officials,  and  had  l>een 
•old  to  the  said  Mayfield  pursuant  to  libel 
prt»ceeding8  theretofore  pen^ng  in  the  United 
Statn  court,  and  that  he,  the  said  Mayfield, 
because  of  said  procee^gs  and  sale,  held  good 
and  suffldent  merchantable  title  to  said  auto- 
mobile, and  eonld  by  said  sale  convey  good 
tiUe." 

Defmdant  also  alleged  that  for  the  dtfense 
of  the  replevin  suit  he  gave  Weinberg  and 
his  attorney  a  statemoit  of  the  facts  con- 
cerning the  purchase  and  sale  and  history  of 
the  automobile  in  controTeray,  and  gave 
them  the  names  of  witnesses  who  were  avail- 
able, and  who  would  prove  tbese  facts,  and 
requested  Weinberg  and  his  attorney  to  pro- 
cure their  attendance  or  take  thdr  deposi- 
tions, but  that  Weinberg  bad  n^lected  to 
use  this  Information  or  to  summon  these  wit- 
nesses, and  failed  to  make  a  proper  de- 
fenee  in  the  replevin  action.  Defendant  also 
loosely  charged  duidldty  and  collusion  on 
.  the  part  of  Weinberg  and  plaintUTs  counsel 
In  the  replevin  case,  and  that  Weinberg  bad 
taken  the  advice  of  plaintiff's  counsel,  and 
that  Weinberg  had  refused  to  make  a  veri- 
fied an>Ucatlon  to  ban  Etcben  made  a  de- 


fendant In  the  replevin  suit,  and  that  by 
Weinberg's  failure  to  assert  the  proper  de- 
fenses Judgment  was  entered  against  him 
for  a  much  greater  sum  than  if  the  case  had 
been  pn^ierly  defended.  Defendant  also 
alleged  neglect  on  Wdnberg*8  part  in  falling 
to  appeal 

On  plaintiffs  motion  the  d^endant  was 
ordered  to  make  his  answer  mere  d^nite, 
speclSc,  and  certain  In  these  parttculars : 
'  (a)  To  state  whether  the  car  Was  in  fact 
seized,  libeled,  and  sold  by  federal  officials, 
and  to  state  whether  Mayfield  held  a  good 
title  pursuant  thereto. 

(b)  To  state  the  name  and  location  of  the 
eourt'and  title  of  the  cause  under  which  the 
car  was  ordered  sold,  and  to  give  the  date 
of  sale,  and  set  out  a  copy  of  the  order  In 
the  libel  proceeding  or  the  book  and  page 
where  It  could  be  found. 

(c)  To  state  whether  defendant  had  pro- 
cured a  bill  of  sale  for  the  car  from  May* 
fltid.  and,  if  so,  to  set  out  a  copy  of  it 

(d)  To  state  the  names  and  addresses  of 
the  witnesses  which  defendant  alleged  that 
he  had  given  Weinberg  and  his  attorney  for 
the  proper  defense  of  the  replevin  action. 

Other  matters  wldch  had  also  be»  loose- 
ly and  uncertainly  pleaded  In  defendants 
answer,  too  i<mg  for  repetition  here,  were  al- 
so required  by  order  oil  court  to  be  mora 
spedfieally  and  definitely  lAeaded.  The  or- 
der to  that  etltsct  was  entered  tm  April  26, 
1921,  and  defendant  was  given  20  days  to 
CMifonn  thereto.  On  May  17  defraidant  filed 
an  application  for  20  days*  furtbw  time,  for 
the  reason: 

"That,  though  he  has  been  diligent  to  dis- 
cover the  facts  required  by  this  court  to  be  in- 
cluded in  the  amended  answer,  he  has  been 
unable  in  the  time  allowed  to  asseml}Ie  all  of 
the  necessary  Information  and  data  on  whicb  to 
base  allegations,  but  has  been  able  only  par- 
tially to  complete  necessary  investigations,  and 
believes  that,  with  the  additional  time  herein 
requested,  be  will  be  able  to  ascertain  exact 
and  sufficient  facts  on  which  to  predicate  the 
required  allegations.** 

It  should  be  noted  that  this  had  refereDC« 
to  the  facts  which  defendant  alleged  that  he 
had  supplied  to  Weinberg  months  before  for 
the  defense  of  the  replevin  suit;  but,  never- 
theless, this  request  for  further  time  xr&a  al- 
lowed. It  should  also  be  noted  that  this 
request  for  further  time  to  comply  was  In 
effect  an  acquiescence  In  the  court's  order 
requiring  him  to  make  his  answer  more  spe- 
cific, definite,  and  certain,  and  the  court's 
order  to  that  effect  was  neither  erroneous 
Dor  prejudicial  Civ.  Code,  {  122  (Oen.  St 
1915,  I  7014);  L.  L.  &  0.  R.  Co.  v.,  C(»n'» 
of  Douglas  Ca,  18  Kan.  leo ; .  Water  Power 
Go.  V.  McMurray,  24  Kan.  62;  St  L.  &  S.  F. 
By.  Co.  V.  Frenth,  56  Elan.  584,  44  Pac.  12; 
Phillips  on  Code  Pleading,  »  288.  284. 

[Ij  8.  Touching  the  third  error  aaslgned* 
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the  defendant  did  not  within  the  ttane  allow- 
ed conform  to  the  order  of  court,  so  on  June 
13,  the  plaintiff  served  notice  that  It  would 
move  for  Judgment  by  default  Thereupon 
the  defendant  filed  a  carbon  copy  of  hla 
orlflnBl  answer,  with  two  or  three  trivial  In- 
terlineations, and  with  certain  matters  orig- 
inally pleaded  stricken  out,  but  which  made 
no  effort  or  pretense  to  conform  to  the 
court's  order  of  April  26.  Whereupon  plain- 
tiff moved  to  strike  this  answer  from  the 
aies,  and  for  judgment  This  motion  was 
sustained. 

What  was  wrong  about  this)  The  order 
of  the  court  had  been  disobeyed.  Exceptional 
leniency  had  been  extended  to  defendant 
After  alleging  at  length  that  he  had  supplied 
Weinberg  In  the  rei^evln  suit  with  the  nec- 
essary focts  to  make  a  good  defense,  and  the 
names  of  witnesses  to  prove  those  facts,  he 
could  not  set  down  definite  and  certainly 
In  an  answer  on  his  own  behalf  thMe  facts 
which  he  says  would  have  so  effectually  re- 
sisted the  plaintiff's  replevin  case  against 
Weinberg.  After  making  uncertain  but  In- 
sinuating charges  of  collusion  between  idaln- 
tlff's  attorney  and  Weinberg  In  the  replevin 
suit,  he  could  not  or  at  least  did  not,  wt 
those  matters  down  with  deflnltenesa  and 
certainty,  bo  that  the  plaintiff  could  fairly 
meet  them  In  this  lawsuit  If  defendant 
could  not  even  plead  with  definitoiesB  and 
certainty  the  matters  he  relied  on  to  defeat 
the  plaintiff.  It  was  perfectly  obrtous  that 
he  could  not  pnyve  them.  Furthermore,  this 
amended  answer  was  filed  out  of  time,  and 
could  be  regarded  a6  a  nullity.  Luke  v. 
Johnnycake,  9  Kan.  Sll ;  Jeffs  v.  Fllckenger, 
14  Kan.  30&  The  court  committed  no  error 
in  striking  this  amended  answer  from  the 
flies. 

[4]  4.  The  defendant's  answer  having  been 
properly  striken  from  the  files,  be  was  in 
default,  and  plaintiff  was  entitled  to  Judg- 
ment as  entered  in  his  bebalf.  Race  v.  Ma- 
lony,  21  Kan.  31;  Herman  v.  Gardener,  103 
Kan.  659.  175  Pac.  971. 

[6]  The  foregoing  disposes  of  defendant's 
assignment  of  error.  We  have  not  failed  to 
note  other  matters  discussed  In  his  brief 
which  do  not  follow  the  assignment  but  they 
are  not  of  sufficient  relevancy  to  disturb  tbe 
Judgment  We  note  that  a  firm  of  lawyers 
interested  In  defendant's  possible  liability  if 
'Weinberg  were  defeated  In  the  replevin  suit 
undertook  Weinberg's  defense,  but  it  does 
not  appear  that  Weinberg  employed  them. 
These  lawyers  prepared  a  motion  and  aiQda- 
vit  for  Weinberg  to  sign  to  have  Etcben  sub- 
stituted as  defendant  but  they  retired  from 
that  case  when  Weinberg  declined  to  verify 
the  affidavit  whlc^  recited  that  "Fred  R. 
Etchen  bad  good  right  to  sell  and  deliver" 
the  automobile  to  Weinberg.  Weinberg  could 
not  .with  safety  swear  to  anything  of  the 
sort,  but  he  did  inVlte  defendant  and  his 


counsel  to  partl<^te  In  defense  to  tbe 
replevin  suit  Furthermore,  this  defendant 
might  have  applied  to  the  court  in  his  own 
bebalf  for  leave  to  be  made  a  defendant  In 
the  replevin  case,  and  he  might  have  sworn 
to  the  allied  facts,  which  Weinberg  prudent- 
ly declined  to  do.  In  Green,  Adm'r,  t.  Mc- 
Murtry,  20  Kao.  180^  198,  It  was  said: 

"Any  person  Interested  in  a  snit  may  make 
a  motion  with  reference  to  his  interest  wheth- 
er be  is  legally  and  technically  a  party  Oiereto 
or  not  Gen.  Stat  784,  {  532;  White-Crow  v. 
Wbite-Wing,  3  Kan.  276,  280;  Harrison  v.  An- 
drewB,  18  Kan.  637;  Branner  v.  Chapman.  U 
Kan.  llS;  Foreman  v.  Carter,  9  Kan.  674.** 

See,  also,  Stevens  t.  IMm^  UO  Kan.  686^ 
206  Pac.  686. 

Nor  have  we  fitiled  to  note  die  alleged 
collusion  between  Weinberg  and  plaintiff's 
attorney.  There  was  no  more  Impropriety 
fn  Welnbwg  calling  at  the  office  of  plaintiff's 
attomoy  ttian  there  was  for  defendant's  at- 
torney to  do  80.  Th^  were  wtfl  acquainted 
with  each  other,  and  Weinbe^  had  not  Qien 
emi^oyed  connseL  We  diacem  no  breadb  at 
professional  ethics  in  plain  tlfTa  coonsd  tell- 
ing Wdnbei^  that  he  was  not  In  a  portUon 
to  advise  him  and  that  he  should  ctmsnlt 
anotiker  lawyor,  but  warning  him  that,  if 
he  should  swear  that  Etchm  bad  good  title, 
and  had  good  right  to  sell  and  driver  the 
car,  he  would  have  him  subpoenaed  as  a  wit* 
ness  to  show  the  facts.  Following  this  con- 
versation with  itobitifl'a  counsel,  Weinberg 
employed  a  lawyra,  and  then  wrote  to  the 
defendant : 

"Your  [attorney]  •  •  •  at  no  time  repre- 
sented me  in  this  case.  I  only  permitted  my 
name  to  be  used  lo  this  case  for  the  benefit 
ot  yoorself,  who  is  the  real  party  of  interest. 

"I  refuse  to  sign  this  motion  for  the  reason 
that  if  I  had  signed  tbe  same  I  would  have 
been  guilty  of  perjury  for  the  reason  that  the 
motion  as  set  out  is  not  true.   *   *  * 

"Wish  further  to  adviae  that  I  sm  perfectly 
willing  to  tui-n  this  case  over  to  yon  or  your 
comtiony  or  your  lawyer  to  be  conducted  a« 
you  see  fit  and  I  will  sign  any  motion  or  plead- 
ing you  desire  so  long  as  the  same  is  true. 

"Wish  further  to  advise  that  I  have  re- 
tained Chas.  D.  Ise  as  my  counsel  in  this  mat- 
ter and  we  are  perfectly  willing  to  co-operate 
with  you  in  any  legitimate  delensa  you  have  in 
this  case." 

[S]  There  la  no  ernH-  In  this  record.  The 
Judgment  In  the  replevin  case  may  have  been 
for  a  larger  sum  than  It  would  have  been 
if  defendant  tiad  gotten  Into  that  case  and 
made  a  straightforward  def^ise  thereto; 
l)ut  the  size  of  that  Judgment  was  no  fault 
of  Weinberg,  and,  since  defendant  was  bound 
to  protect  Weinberg,  and  was  likewise  bound 
on  the  redelivery  bond,  we  discern  no  ground 
upon  which  this  Judi^o^  can  now  be  dlfr 
turbed. 

Affirmed. 

All  the  Justices  coacurrlng. 
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QOODAILE  V.  BOARD  OF  COM'RS  OF 
COWLEY  COUNTY  et  al.   (No.  23799.) 

(Sapreme  Oonrt  of  Kanau.    June  2e,  1022.) 


Hlgbways  «=»I96— Parmlttlng  hedgn  ta  ob- 
strvot  vlftw  of  en«  road  from  other  htid  not 
proximate  oause  of  Injuries  to  driver,  when 
horse  became  frightened  at  antomotalle  sad- 
deniy  appearing. 
The  owDers  of  land  permitted  high  bedgeo 
to  grow  aloDK  public  roade  which  <»0Bsed  at 
the  comer  of  their  property-  Ttlie  bedses  6b- 
Btmcted  the  view  of  one  road  from  the  other. 
A  woman,  driTing  a  horse  and  btiggr  along 
tiie  road,  approached  the  crossing.   The  horse 
became  frightened  at  an  automobile,  which 
suddenly   appeared  at  the   creasing  of  the 
roads.    The  woman  was  thrown  out  and  in- 
jored.    Held,  that  the  owners  of  the  land  are 
not  liable  in  damage!  for  the  Injaries  aoatalned 
by  her. 

Appeal  from  District  Court,  Cowtey 
County. 

Action  by  T.  Q.  OoodaUe  against  the  Board 
of  Commissioners  of  Cowley  County.  Law- 
rence L.  Wihson,  and  others.  From  a  Judg- 
ment of  diamiaBal  aa  to  the  County  Commis- 
sioners, and  from  a  judgment  sustaining  a 
demurrer  of  the  defendants  Wilson  and  oth- 
er^ plaintiff  aivealB.  Affirmed. 

J.  E.  Torrance  and  O.  W.  Torrance,  both 
of  Wlnfleld,  for  appelant. 

Boas  HcCormld^,  ot  Wichita,  for  appel- 
Isea. 

HASSHAIX,  J.  The  plaintiff  appeals 
from  a  judgment  snstalnlng  a  demnrrer  of 
the  defendants  to  the  petition.  The  action 
was  dismissed  as  to  the  hoard  of  coonty  com- 
missioners. 

The  petition  allied  that  Irfiwrence  li.  .Wil- 
son. Grace  B.  Wilson,  Ira  B.  Mueller,  Max 
Q.  Wilson,  and  Dona  F.  WUaon  were  tiie 
owners  and  In  possession  of  certain  real  prop- 
erty In  Cowley  county  ;  that  on  the  south 
and  east  ddes  of  the  land  were  high,  dense, 
hedge  fences;  that  puMlc  highways  ran 
along  tbe  wmtli  and  on  the  east  sidai  of  the 
land,  and  crossed  at  the  southeast  comer; 
that  the  hedges  obstructed  the  view  of  one 
road  hy  those  traTellng  on  the  other;  that 
there  was  no  orchard,  vineyard,  or  feed  lot 
at  or  near  the  troutheast  comer  of  the  land; 
that  the  plaintiff  was  drlTlng  a  horse  and 
hu^y  east  along  the  south  dde  of  the  land ; 
that,  wh«i  she  reached  the  comer,  an  auto- 
mobile coming  from  the  north  turned  the 
comer,  and  appeared  directly  in  front  of 
her  horse ;  and  that  the  horse  became  fright- 
ened, and  orertumed  the  buggy,  threw  her 
out,  and  injared<ber.  She  asked  $5,000  dam- 
ages for  the  Injuries  sustained  by  her. 

The  plaintilf  argues  that  section  4826  of 
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the  Goieml  Statutes  of  191B,  diapta  28S  ot 
the  Lam  €t  191S,  and  dutptnr  2BB  of  the  Laws 
of  1910,  as  amended  hy  diapter  61  of  the 
Laws  of  make  these  hed^  a  nuisance^ 
and  make  it  the  duty  of  the  defendants  to 
cut  them,  and  ai^nea  that,  upon  ttaUr  failure 
so  to  do,  thegr  are  liable  for  any  damage 
caused  thereby.  Secttm  4825  of  the  Genual 
Statutes  of  1815  reads: 

"Tliat  owners  of  real  estate  In  any  county 
in  the  state  of  Kansas  shall  keep  all  hedge 
fences  along  the  public  highway  cut  and 
trimmed  down  to  not  orer  five  feet  high, 
except  trees  not  less  tfaan  sixteen  feet  apart 
and  hedges  necessary  aa  a  protection  to  or- 
chards, vineyards,  and  feed  lota;  said  feed 
lots  not  to  extend  more  than  forty  rods.  All 
brush  out  from  aaid  hedges  shall  be  deaned 
np  and  removed  or  burned." 


Chapter  288  of  the  Lews  of  1916  reads: 

"Under  rules  and-  regulations  to  l>e  pre- 
scribed by  them  the  board  of  county  commis- 
sioners of  each  county  in  the  state  are  au- 
thorized to  cut  all  hedj!:e  fences  within  fifty 
yarda  of  a  railroad  grade  crossing,  or  abrupt 
corner  in  the  road;  and  thereafter  keep  the 
same  trimmed  to  a  height  not  Co  exceed  foar 
feet.  Eizccpt  when  used  as  protection  to  an 
orchard,  vineyard,  or  feed  lot,  and  cut  all 
weeds  in  the  pabllo  roads  within  fifty  yards  ot 
any  bu<A  railroad  grade  crossiug,  or  public 
road  croasiug,  or  abrupt  turn  in  the  road,  and 
thereafter  keep  the  same  cut  bo  aaroe  shall 
not  at  any  time  be  allowed  to  grow  to  a  height 
exceeding  three  feet.  And  remove  ail  bill 
boards,  sign  boards,  and  board  fences  exceeding 
four  feet  in  height  within  fifty  yarda  of  any 
snch  raflroad  grade  crossing  or  public  road 
erossiug:'  Provided,  that  where  any  board 
fence  is  removed  aonther  shall  be  constructed 
not  to  exceed  four  feet  in  height,  in  the  place 
of  the  one  removed,  at  the  expense  of  tbe  coun- 
ty :  ^ovided  further,  that  nothing  in  this 
act  shall  apply  to  aigns  placed  by  any  state  or 
county  association  for  the  piirpoae  of  impart- 
ing historical  information  or  traveling  direc- 
tions. All  expenses  of  the  trimming  of  the 
said  hedge  fences,  the  cutting  of  weeds,  and 
removal  of  fences  and  bill  boards  shall  be  paid 
from  the  general  fund  of  tbe  county." 

Chapter  ]253  ot  the  Iaws  of  1919,  as 
am«ided  chapter  51  <tf  the  Laws  of  1920^ 
reads: 

"That  In  any  county  where  the  provisions 
of  this  act  shall  be  adopted  any  owner  or  own- 
ers of  real  estate  after  having  been  given  thir- 
ty d^s*  notice  in  writing  either  in  person  or 
to  his  or  her  duly  authorized  agent,  shall  be 
required  to  cut  or  cause  to  be  cut  all  hedge 
fences  situated  on  the  land  belonging  to  said 
person  or  persona  which  is  located  along  the 
public  highway,  and  shall  cut  or  cause  to  be 
cut,  weeds  growing  upon  the  public  highway 
running  by  said  land,  and  upon  failure  of  said 
owner  or  owners  to  comply  with  these  pro- 
visions, said  owner  or  owners  shall  be  guilty 
of  a  misdemeanor  and  shall  be  subject  to  a 
fine  of  not  less  than  $25.00  nor  more  than 
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$100.00:  PrOTided  farther,  that  the  road  OTer- 
secr  of  the  district  in  which  said  land  is  lo- 
cated shall,  npon  the  failure  of  said  owner  or 
owners  to  compi;  with  the  provisions  of  this 
act,  cut  or  cause  to  be  cat  said  hedge  fences 
as  provided  herein;  and  cut  or  caase  to  be 
cut  ssid  weeds  apon  the  higbw^r  M  provided 
herein  and  the  said  road  overseer  shall  in 
writing  report  to  the  count;  clerk  of  said 
countr  the  cost  of  the  catting  of  said  hedge  or 
said  weeds,  and  thereupon  the  coanty  clerk 
shall  enter  these  costs  on  the  tax  rolls  against 
the  said  real  estate  and  the  same  shall  be 
collected  as  other  taxes,  and  shall  be  paid  over 
to  the  treasurer  of  the  township  in  which 
said  land  Is  located." 

This  law  took  effect  January  29,  1920. 
The  plaintiff  was  injured  July  9, 1^0. 

Section  4825  of  the  Oeneral  Statutes  of 
1915  and  chapter  253  of  the  Laws  of  1919,  as 
amended  by  chapter  61  of  the  Laws  of  1920, 
make  It  the  duty  of  the  defmdants  to  trim 
the  hedges  along  their  property,  and  provide 
a  penalty  for  th^  failure  so  to  do;  but 
these  statutes  do  not  in  terms  declare  the 
bedgee  nutsances,  nor  say  that  the  defend- 
ants shall  be  liable  In  damages  for  their 
foilura  to  trim  the  hedges^  BuUdlDgB,  wood- 
land, or  tall  crops  would  have  obstructed  Uie 
▼Islon  from  one  road  to  the  other  the  same 
as  fbe  hedges;  hut  it  cannot  be  contended 
that  such  obstructionB  would  render  the  own- 
ers of  the  land  liable  for  accidents  occurring 
at  the  crossing  of  the  highways 

In  Railroad  Co.  v.  Justice.  80  Ean.  10, 191 
Pac.  469,  this  court  aaid: 

"The  proximate  cause  of  an  injnry  is  that 
cause  which.  In  natural  and  continuous  se- 
quence, unbroken  by  any  effident  intervening 
cause,  produces  the  injury,  and  without  which 
the  result  would  not  have  occurred." 

Even  If  it  be  admitted  that  the  blgh  hedges 
were  in  part  the  cause  of  the  accident  whldi 
resulted  In  the  plaintiff's  Injury,  It  cannot 
be  said  that  they  were  the  efficient  Intervm- 
Ing  cause  of  the  accident.  The  horse  was 
frightened  by  an  automobile.  That  was  what 
caused  the  accident.  In  Eberhardt  v.  Tel. 
Oo.,  91  Kan.  763,  139  Pac.  416.  it  was  held 
that  a  telephone  guy  wire  extending  into  the 
public  highway  was  not  the  cause  of  an  In- 
Jury  to  one  who  was  riding  In  a  wagon  with 
her  husband,  who  was  driving  a  span  of 
mules  that  ran  away,  and  ran  into  the  wire 
and  thereby  injured  the  plaintiff  In  that  ac- 
tion. The  latter  case  Is  closely  parallel  to 
the  present  one.  The  proximate  cause  of  the 
injury  to  the  plaintiff  in  this  actlim  was  the 
frightening  of  her  horse,  and  not  the  condi- 
tion of  the  hedges.  Railway  Co.  v.  Bailey, 
66  Kan.  115, 122.  71  Pac.  246 ;  Norrls  v.  Ross 
Township,  98  Kan.  394,  161  Pac.  582.  The 
petition  did  not  state  a  cause  of  action 
against  the  owners  of  the  land. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


cm  kjw.  sss) 
ROSS  V.  ROSS  et  A  (No.  23787.) 

(Supreme  Court  of  Kansas.    June  10,  1922. 
Rehearing  Denied  July  8»  1922.) 

(avOabv*  ht  the  OourO 

1.  With  «s>792(l),  794— Eleetiea  to  take  sa- 
iler will  nsst  be  nade  dearly  and  under- 
staadlnoly;  hsabaad  lield  by  hb  oeaAiot  to 
have  elected  to  take  lader  deceased  wlfs^a 

will. 

Under  the  settled  rule  that  in  order  to 
constitute  an  election  to  take  under  a  will  the 
choice  must  be  made  clearly,  unequivocally, 
and  understandingly,  it  is  held  that  the  record 
showed  on  the  part  of  the  plaintiff  an  election 
by  conduct  to  take  under  the  will  of  hia  do- 
ceased  wife. 

2.  Findings  held  supported  by  evidence. 

The  findings  of  fact  held  to  be  fairly  sap* 
ported  by  the  evidence  and  to  Justi^  the  re- 
sult reached. 

3.  Wills  «=>794— Husband's  eleotlon  to  take 
under  wife's  will  held  an  election  by  conduct 
rather  than  an  election  as  a  matter  of  es- 
toppel. 

Estoppel  and  ineonsistency  of  conduct  dis- 
cussed and  distingviBhed. 

^peal  from  District  Chinrt,  Rice  County. 

Action  by  H.  H.  Ross  against  Edward  B. 
Ross,  and  others.  Judgment  for  dtfoidants, 
and  plaintiff  appeals.  AfDrmed. 

Jones  &  Jones,  of  Lyons,  and  F.  I>umont 
Smith*  of  Hutchinson,  for  appellant. 

Ira  B.  Lloyd,  of  Ellsworth,  W.  W.  Stahl, 
of  Lyons,  and  N.  F,  Nourse,  of  Ellswortta, 
for  appellees. 

WEST,  J.  This  appeal  presents  the  one 
question  whether  or  not  the  plaintiff  must 
be  held  In  law  to  have  elected  to  take  under 
the  will  of  his  wife,  Allle  V,  Ross. 

The  testatrix  died  In  1913  at  Philadelphia, 
leaving  as  her  heirs  the  plaintiff  and  two  ■ 
children,  Edward  B.  Ross  and  Violet  E. 
Ross.  At  the  time  of  her  death  AUie  V.' 
Ross  owned  a  half  section  <^  land  In  Rice 
county,  Kan.  She  left  a  will  by  which  she 
bequeathed  all  her  property  to  her  execu- 
tors, her  two  children,  in  trust,  to  collect 
the  rents  and  Income  and  apply:  (1)  To  the 
payment  of  taxes  and  the  costs  of  the  re- 
pairs and  maintenance  of  the  farm;  (2)  to 
the  payment  of  all  her  debts;  and  (3>  to  the 
plaintiff  during  his  natural  life,  and  Uie  re* 
mainder  over  to  the  two  children.  No  for- 
mal consent  or  election  was  ever  given  or 
flied  by  the  plaintiff.  Afterwards  the  daugh- 
ter died,  leaving  all  her  property  to  ber 
brother,  Edward  E.  Rosa. 

In  July,  1920,  the  plaintiff  brought  this  ac- 
tion In  partition,  claiming  au  tmdivlded  half 
of  the  land.  The  defendant  and  his  wife  set 
up  the  wiU  and  claimed  the  remainder  In 
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fee.  la  IfilB  Bdward  B.  Bon  recelTed  from 
a  lawTOF  tn  niUadeU^  a  letter  advlelxig 
him  that  the  will  ahoold  be  probated  in 
PhUadelpblat  and: 

**It  probate  la  delayed  longer,  it  may  put  np- 
on  yoa  the  burden' ttf  explanation  tn  the  event 
lit  a  contest  Aa  ao<at  aa  the  will  Is  probated, 
copiea  should  be  sent  to  Mr.  Ross  and  other 
parties  in  interest,  but  we  think  that  there 
ia  no  reason  why  a  copy  of  the  will  shoold  be 
probated  at  the  present  time  in  EanBas.  This 
would  prevent  the  necessity  for  any  definite 
action  npon  the  part  of  your  father,  and  at 
the  same  time  would  preserre  the  xig^t  (rf  all 
the  heira  under  the  will." 

The  eon  teetified  that  he  was  present 
when  tbe  will  was  made,  and  that  the  law- 
yer who  drew  it  told  the  father  when  he  read 
it  to  him  what  bis  curtesy  rights  were  under 
the  laws  of  Kansas,  and  told  him  tiDder  the 
law  of  Kansas  he  was  entitled  to  half  the 
real  estate,  and  asked  him  if  he  nnderstood 
that  and  If  the  will  was  satisfactory  to  liim. 
His  father  said  it  was. 

"He  explained  to  him,  *Tou  are  entitled  to 
tbe  income  of  all  tbe  property,  in  Kansas,  for 
your  lifetime/  Father  said  he  was  satisfied 
with  that." 

He  testified  that  he  found  a  note  from  his 
&tber  to  bis  wife  for  $9,800,  and  It  had  nev- 
er been  paid  to  his  knowledge,  and  that  he 
had  never  presmted  it  for  payment;  that 
he  and  ills  sister  had  never  received  any 
mon^  except  a  certificate  for  $300;  that 
there  were  debts  amounting  to  $1,261.50 
which  his  sister  paid,  and  that  his  father 
r^id  th«n  and  $250  which  his  sister  had 
advanced  on  a  mortgage;  that  he  had  nev- 
er paid  or  offered  anything  from  the  pro- 
ceeds of  the  farm  to  tbe  witness;  that  aft- 
er his  sIstw'B  death  he  talked  to  his  father 
and  asked  him  if  he  was  satlsfled  wiUi  tbe 
conditions  of  the  will. 

"Be  said  he  was,  only  he  ttUt  hurt  he  had  not 
been  made  one  of  the  executors.  He  said.  It 
is  all  right;  go  ab«ad;  we  don't  want  any  law- 
suit about  it.*  About  a  month  after  that  in  a 
conversation  fae  said  he  did  not  think  he  was 
getting  all  he  was  entitled  to,  and  aaid.  'I 
could  talce  half  of  the  farm  if  I  wanted  it,  un- 
der tbe  laws  of  Kansas.' .  I  said,  'That  way 
yon  would  get  only  halt  of  the  Income;  this 
way  you  get  it  alL'  He  made  no  further  state- 
ment at  that  time  that  I  remember." 

Witness  said  tliat  bis  father  came  to  Kan- 
sas to  look  after  the  land,  and  about  Janu- 
ary, 1920,  he  heard  a  conversation  betwem 
him  and  witness'  sister,  and  after  she  told 
hlm  wbat  she  bad  in  her  wlU,  she  said  to 
blm: 

"I  have  left  this  house  in  Philadelphia  to 
Ned  and  my  half  of  the  Kansas  farm  to  him. 
Isn't  that  right?  Ton  will  get  all  tbe  incoma 
all  your  life,  and  I  think  he  ought  to  have  the 
land.   Isn't  ttant  light?  Are  yon  satisfied r 


And  he  said  he  was. 

Joaepb  A.  Zile  tertlfled  that  he  knew  (be 
plain tI£F  four  or  five  years,  and  once  asked 
him  If  bis  farm  was  for  aale^  and  be  said 
it  bdoneed  to  bis  children ;  that  be  got  tbe 
proceeds  as  long  as  he  lived.  Afterwards, 
when  the  witness  fonnd  that  the  plaintiff 
bad  brou^t  a  suit,  be  asked  him  what  was 
the  matter  and  said: 

thought  the  land  belonged  to  your  chil- 
dren.* He  said.  Tea'  but  he  explained  about 
tbe  Kansas  law  and  said,  *1  am  depending  on 
the  Kansas  law,'  and  that's  about  all  he  said. 
*  *  *  He  told  me  he  was  simply  renting  tbe 
farm  and  it  belonged  to  his  diildren.  He  a^d, 
'I've  jnst  got  a  life  interest  and  get  the  pro- 
ceeds from  tbe  farm.'" 

Charles  Zlle  testified  that  the  plalntttf  told 
blm  the  land  belonged  to  the  boy  and  girl, 
and  that  he  could  not  sell  it  He  got  all  that 
came  off  the  farm. 

The  plaintiff  testified,  among  other  tilings, 
that  he  was  not  present  when  tbe  will  watf 
made,  and  that  it  was  never  read  to  blm; 
that  he  never  learned  that  bis  wife  willed 
the  pri^rty  away  until  tbe  previous  month ; 
be  had  rented  this  land  before  ISIS,  and  bad 
rented  It  for  42  years,  and  ctmUnued  to  do 
so  after  his  wife  died;  after  bis  wife's 
death  he  paid  off  tbe  mortgage  and  kept  an 
accnrate  account  of  the  inc(Hne;  that  be  had 
cMne  to  Kansas  nearly  every  year  since 
1907;  but  be  denied  tbe  conversation  refer- 
red to,  and  that  he  had  evor  admitted  that 
tbe  children  owned  the  land. 

Tbe  trial  court,  after  bearing  all  the  testi- 
mony, made  findings  of  fact  vm^  thoroughly 
covering  the  entire  cratrovavy,  and  conclu- 
sions of  law.  Among  the  findii^s  are  tbe 
following  tn  substance:  That  the  will  was 
withheld  from  record  In  Bice  county  Inten- 
tionally by  tbe  son  at  the  advice  of  counsd 
until  August  7,  1920;  that  tbe  plaintiff  at 
no  time  since  the  making  of  the  will,  has 
ever  consented  to  its  provisions,  "but  said  H. 
H.  Boss,  tbe  plaintiff,  has  at  all  times  dnce 
the  making  of  said  will  collected  said  rents 
and  incomes,  and  from  said  sums  so  collect- 
ed has  paid  the  taxes,  costs  ot  repairs,  and 
upkeep  of  the  said  premises  and  tbe  Insur- 
ance upon  the  proper^  and  crops  thereon, 
and  has  paid  tiie  mortgage  upmi  said  land 
and  tbe  interest  thereon";  that  prior  to  her 
death  the  tesUtrtx  told  the  plaintiff  that 
she  was  going  to  will  tbe  farm  to  the  chil- 
dren, and  that  they  were  to  be  executors, 
and  be  was  to  receive  the  Income;  that 
ahortly  after  her  death  he  was  informed 
wbat  the  Kansas  law  was  touching  his  rigflita 
In  the  property;  that  his  control  and  man- 
i^^ent  of  tbe  farm  and  the  collection  ot 
I«nt8,  the  paym'  i:t  of  taxes,  insurance,  and 
indebtedness,  and  tbe  discharge  of  the  mort- 
gage, together  with  the  expenses  <Ht  tbe  last 
sickness  and  burial  of  bis  wife,  "has  in  no 
mann»  pr^diced  the  rights  or  Interests 
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of  Edward  S.  Ross  or  Violet  E.  Ron  or 
eansect  them  to  alter  their  poaltion  in  any 
manner  to  thtir  prejudice,  and  sndi  pay- 
ments were  In  accordance  with  the  terms  of 
said  wlU." 

It  was  farther  found  that  the  $9,800  note 
has  never  been  paid  by  the  plalntut;  that 
the  daughter  paid  $1,600  expenses  of  fnneral 
and  sickness,  which  the  plaintiff  snbsegnent- 
ly  returned  to  her  out  of  the  rents  and  prof- 
its of  the  land.  At  the  time  of  the  trial  he 
had  received  from  the  land  $6,693.33,  oat 
of  which  he  had  expended  $4,461^  Indnd- 
Ing  a  note  executed  to  him  by  his  daughter 
for  $457,  leaving  In  his  hands  as  proceeds 
from  the  farm  $2,688.35;  that  the  plaintiff 
was  In  no  wise  prejudiced  by  the  attitude 
of  his  children  concerning  his  management 
of  the  estate,  neither  were  they  prejudiced 
or  misled  by  his  action  in  relation  thereto. 

As  conclusions  of  law  the  court  found  that 
tbe  plaintiff  was  estopped  from  claiming 
any  greater  interest  tn  the  land  than  that 
bequeathed  to  talm  by  the  terms  of  the  will, 
and-  that  under  Its  terms  the  son  succeeds 
to  all  rights  of  the  daughter  in  and  to  the 
land.  The  plaintiff  was  decreed  to  have 
such  rights  as  wera  given  him  by  the  will« 
the  ronainder  to  go  to  the  son  upon  the 
death  of  the  plaintiff. 

It  la  contended  that  the  plaintiff,  not  hav- 
ing made  a  statutory  election,  Is  entitled  to 
one-half  of  the  land,  and  decisions  of  this 
court  are  dted  In  support  of  the  theory  that 
an  election  must  be  clear  and  unequivocaL 

[1]  The  d^ndants  claim  an  riectlon  by 
eondnct.  Counsel  suggest  that  before  his 
marriage  to  his  second  wife  In  1919  the 
plaintiff's  atatementa  Indicated  an  intention 
to  take  under  the  law.  They  dte  Reville  t. 
Dnbach.  60  Kan.  672,  57  Pac.  B2Z,  holding 
that  one  who  deliberately  proceeda  as  though 
an  election  had  been  made,  aecepta  the  bene- 
fits of  the  will,  and  actually  takes  nnder  iC 
will  not  be  heard  to  say  no  election  haa  been 
made. 

The  usual  condition  in  a  law  salt  la  found 
here,  a  sharp  conflict  between  the  testimony 
of  the  plaintiff  and  that  of  the  defendants, 
and  direct  asserttona  and  denials  of  expres- 
sions and  knowledge  touching  the  provlslona 
of  the  will.  But  the  trial  court  resolved 
this  conflict  in  favor  of  the  defendanta,  and 
this  la  concluidve  on  na.  There  Is  left  for 
our  consideration  the  conduct  of  the  plain- 
tiff and  its  legal  effect. 

The  case  has  been  thoroughly  and  ably 
presented  on  both  aides,  and  in  one  or  both 
briefs  are  discussed  not  only  the  question  of 
estoppel,  whether  estoppel  was  properly 
pleaded,  whether  any  tdiange  in  status  was 
caused  by  any  act  of  the  plaintiff,  whether 
he  came  Into  court  with  clean  hands,  wheth- 
er he  was  a  cotenant  with  the  defendant  and 
his  sister,  and  at  what  place  en  election  to 
take  under  the  will  should  have  been  made. 


Aside  f»m  the  question  of  eatoppd,  which 
under  the  answer  and  r^ly  and  the  way  it 
was  treated  in  the  trial  was  sufficiently 
pleaded,  the  other  matters  referred  to  are 
not  necessary  to  a  determination  of  this 
case,  and  therefore  wUl  not  be  discussed  or 
decided. 

Taking  up  the  matter  of  Section,  It  may 
be  said  that  section  11798,  General  Statutes 
of  1916,  provides  that,  If  the  widow  shaTt 
fall  to  make  an  election,  she  shall  retnfn  her 
share  of  the  estate  which  she  would  have 
been  entitled  to  had  there  been  no  will,  and 
of  course  the  same  rule  applies  to  a  bos- 
baud.  In  SlU  T.  Sill,  31  Kan.  248,  1  Pac. 
556,  It  was  decided  that,  in  order  for  the 
acts  of  the  widow  to  be  regarded  as  an 
equivalent  to  an  election  to  take  under  the 
will,  she  must  act  with  full  knowledge  of  alf 
circumstances  and  of  her  rights,  and  it  must 
appear  that  she  Intended  by  her  acts  to  take 
under  the  will,  which  acts  must  be  plain 
and  unequivocal,  and  be  dme  with  the  tall 
knowle^  of  her  rights  and  the  condltl<ni 
ot  the  estate.  There  the  widow  sent  a  wrlt- 
t«i  election  to  the  probate  court  by  her  step-' 
son.  but  she  bad  not  had  explained  to  her 
the  provisions  .of  the  will  or  her  rights  and 
there  were  other  reasons  why  the  drcnm- 
stances  were  not  suffldrat  to  amount  to  an 
election.  In  James  v.  Donstan,  88  Kan.  289, 
16  Pac.  459,  Che  widow  did  not  make  a  fbi> 
mal  dection,  but  expressed  her  satisfaction 
with  the  win  when  it  waa  made,  and,  aftei* 
the  death  of  the  testator,  declared  her  in- 
tention to  take  under  it  and  to  come  in  and 
elect  to  accept  its  provisions,  but  her  rights 
were  not  explained  to  her,  and  she  was  heltf 
not  to  have  elected.  In  Cook  v.  Lawson,  OS 
Kan.  864,  66  Pac.  10S8.  it  appeared  that  the 
husband  v^bea  drafting  hla  will  was  request- 
ed by  the  wife  to  enlarge  her  temporary  es- 
tate to  a  full  life  estate,  which  was  done  to 
her  expressed  sattofactlon.  She  was  made 
executrix  with  another.  After  her  hm- 
band'a  death  abe  tocrtc  the  will  to  the  pro- 
bate Judge's  office  and  made  written  propo- 
rtion for  its  probate  and  renounced  h^ 
right  to  serve  as  executrix  and  asked  that 
her  coexecutor  be  permitted  to  serve  alone, 
and  sereral  times  stated  to  her  nel^bora 
that  she  knew  all  of  the  provl^ons  ot  the 
will  and  was  satisfied  with  them  and  con- 
tinued to  redde  on  the  land  for  nearly 
twenty  years.   The  court  said: 

"All  that  was  lacking  satisfactorily  to  prove 
an  election  in  pais  was  evidence  ot  the  wid- 
ow's knowledge  of  her  rights  under  the  statute. 
We  do  not  think,  however,  that  it  was  neces- 
Mir;  to  make  express  proof  of  that  fact- 
Knowledge  on  her  part  was  inferable  from 
her  acta  and  from  ber  declaration  of  aatiafac- 
tion  with  the  provisiona  made  for  her,  and 
from  ber  20  years'  fafinre  to  dissent  from 
them.  It  was  fair  to  Infer  that  daring  that 
long  period  aha  learned  what  ber  rights  wer* 
under  the  law."   63  Kan.  866^  60  Pa&  10S9. 
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In  another  case  the  widow  was  fonnd  to 
have  consented  to  the  wlU,  and  after  Uie 
husband's  death  appeared  In  probate  court, 
and  with  it  sent  a  petition  aeUng  tor  its 
probate  and  stated  that  It  wonld  not  ha  nec- 
essary for  her  to  elect  to  take  nndw  the 
win,  for  she  had  In  writing  consented  to  the 
will.  She  afterwards  acted  as  erecatrlx  for 
more  than  a  year  and  received  from  the  e» 
tate  $2,000  from  the  <Ustribiitl4Ri  of  pweon- 
al  property  and  had  a  thorongh  knowledge 
of  the  pn^rty  of  the  deceased.  It  was 
held  that  under  all  these  drcamstances  the 
discovery  that  the  estate  was  larger  than 
she  supposed  afforded  no  reason  for  setting 
aside  the  consent  she  had  previously  given. 
The  trial  court  found  an  election  by  conduct 
to  take  under  the  wlU,  and  thla  was  affirm- 
ed. Plrtle  T.  Pirtle,  84  Kan.  782.  115  Pac 
543.  That  when  a  widow  falls  to  make  an 
election  the  law  makes  one  tor  her,  and  her 
failure  amounts  to  an  election  to  take  the 
share  she  would  have  taken  had  her  hus- 
band died  intestate,  was  held  in  Williams  t. 
Campbell.  85  Kan.  681,  US  Pac.  1074.  The 
court  said: 

"If  appellant,  with  full  knowledge  of  her 
righta  under  tbe  will,  accepted  benefits  and 
received  property  provided  for  her  by  that  in- 
atroment,  she  win  be  estopped  to  deny  that 
die  made  an  election  or  to  claim  the  share 
which  a  wife  takes  under  the  law  where  the 
htisband  dies  intestate."  86  Kan.  635,  118 
Pac.  1075. 

"Election  Is  the  obligation  Imposed  upon  a 
party  to  choose  between  two  Inconsistent  or 
alternative  rights  or  claims  In  cases  where 
there  is  a  clear  intention  of  the  person  from 
whom  be  derives  one  that  be  should  not  en- 
joy both.  The  doctrine,  which  is  purely  equi- 
table, and  was  originally  derived  from  the  dvil 
law,  finds  Its  most  frequent  illustration  in  the 
ease  of  wiRb;  the  principle  being  that  one  shall 
not  take  any  benefidal  interest  under  a  will, 
and  at  the  same  time  set  np  any  right  or  claim 
of  bis  own,  even  if  legal  and  well  founded, 
which  would  defeat  or  in  any  way  prevent  the 
full  eflFect  and  operation  of  every  part  of  the 
wflL"  40  Cyc  1969. 

[2, 1}  Under  tbe  findings  made  by  the  trial 
conrt,  which  the  record  shows  were  support- 
ed by  the  evidence,  the  conclusion  of  law 
that  the  plaintiff  should  be  held  to  have 
elected  to  take  under  the  will  Is  entirely  aap- 
pdrtable  ander  the  rules  announced  In  the 
fore^tng  decisions.  It  may  be  more  prop- 
er to  regard  It  as  an  election  by  conduct 
than  purely  as  a  matter  of  estoppd.  The 
finding  that  neither  party  had  changed  Ite 
position  or  sustained  any  loss  by  reason  of 
the  action  of  tbe  other  eliminates  some  of 
the  usual  features  of  estoppd. 

But,  to  use  plain  terms,  with  full  knowl- 
edge, the  plaintiff  for  many  years  acted  as 
if  be  bad  chosen  to  take  what  the  will  gave 
Ikim,  and  his  acti(ms  In  this  respect  were  so 
significant  and  so  continued  that  to  hold  he 


had  not  tfected  would  be  to  convict  htm  of 
remarkable  Inccaudstoicy. 

Holding,  therefore,  that  the  trial  conrt 
was  JosttBed  In  determining  the  eonflict 
against  the  plaintiff,  and  proceeding  from 
tills  starting  point,  we  condnde  that  the 
findings  <tf  conduct  on  his  part  would,  If  con- 
strued otherwise  than  as  by  tiie  trial  court, 
work  a  remaAable  case  of  incmisistency, 
and  that  such  actions  were  sidOdent  proof 
of  an  Intention  to  take  under  the  win. 

Hence  the  judgment  must  be,  and  la,  af- 
firmed. 

All  the  Justices  concurring. 


(UlKan.  G65> 

BAKER  T.  MAGNOLIA   PETROLEUM  CO. 
(No.  28819.) 

(Supreme  Court  of  Kansaa.    June  10,  1822. 
Behearing  Denied  July  8,  1022.) 

(Svttahut  &v  tK»  Court.) 

1.  Evideaoe  «=»472'(l)  ^Wkers  Mesdaat 
dalmed  truck  was  owned  and  operated  by  la- 
depeadest  oontraotor,  teetimony  that  defead* 
anfs  forsBiaa  was  la  eharfe  adsilsslble. 

Certain  evidence  considered  and  fteld  com- 
petent. 

2.  Master  and  servast  «=»332(l)— Reepoasl- 
bllity  for  Injury  by  truck  held  for  Jury. 

In  an  action  to  recover  damages  against  de- 
fendant, caused  by  a  collision  between  an  auto- 
mobile in  wbldi  the  plaintiff  was  riding  and  a 
track  used  In  the  business  of  tbe  defendant, 
Aeld,  there  was  no  error  in  overruling  a  demur- 
rer to  tbe  evidence. 

3.  Matter  and  servant  «3>332(l)--Ag«Hy  of 
tntdt  driver  held  for  Jary. 

The  defense  to  tbe  action  was  that  the 
truck  belonged  to  an  Independent  contractor, 
who  was  engaged  In  the  truck  bn^ess,  and 
under  a  contract  furnished  the  trade  and  driver 
and  the  gasoUoe,  for  which  the  company  paid 
him  $20  a  day.  The  defendant's  evidence 
showed  that  it  was  an  oral  contract,  and  that 
nothing  more  was  said  than  that  the  company 
wanted  the  truck  to  go  to  Its  leases  wherever 
the  work  was  being  done.  Sometimes  one  driv- 
er was  sent  by  the  owner  of  the  truck  and 
sometimeB  another.  The  driver  reported  each 
morning,  and  gathered  np  the  men  In  the  em- 
ploy of  the  defendant,  and  hauled  them  from 
town  to  the  place  in  the  country  where  the  de- 
fendant was  laying  a  pipe  line.  The  driver 
stayed  at  the  pipe  line,  and  was  sent  'occasion- 
ally for  drinking  water,  and  transported  tbe 
tools  from  place  to  place.  He  was  sometimes 
sent  back  to  town  on  errands.  The  defend- 
ant's testimony  tended  to  show  that  the  boss 
of  the  gang  of  workmen  gave  the  driver  no 
directions  as  to  the  way  he  drove  the  truck. 
The  driver  himself  testified  that  the  boss  who 
had  charge  of  the  gang  directed  the  operation 
of  the  truck,  and  told  him  what  to  do  and  where 
to  go  and  when.  Eeld,  that  the  question 
whether  the  driver  of  the  truck  was  a  servant 
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of  the  defendant  (althoagli  he  contmned  to  be 
the  general  servant  of  the  contractor,  and  paid 
by  the  latter  for  his  work)  was  a  question  for 
the  Jury  to  determine  from  a  consideration  of 
all  the  drcnmstances  nnder  -whldi  tbe  truck 
was  hired  and  naed, 

4.  Mutar  and  sorvatit  «=3332(l)'-Contraet 
far  blrlag  truok  and  driver  held  for  Jury. 

The  contract  bj  whidi  tbe  track  and  the 
driver  were  hired  being  oral,  AeZd  that,  where 
the  evidence  Is  conflicting,  or  where  different 
inferences  might  well  be  drawn  from  the  tes- 
timon;  concerning  tbe  oral  contract,  tbe  mat- 
ter was  properly  left  for  the  Jury  to  determine. 

5.  Master  and  servant  ^»30l  (4)— Instrnotion 
on  liability  for  negllfeme  of  drlvor  of  hirod 
truck  held  proper. 

On  the  facts  stated  in  the  opinion,  held,  that 
an  instruction  was  proper  which  charged  that, 
if  the  Jury  should  find  from  tbe  avidenca  that 
the  defendant  employed  or  hired  a  trud;  with 
a  driver  from  the  owner  of  tbe  truck,  and  un- 
der the  terms  of  the  hiring  was  to  have  gen- 
eral charge  and  control  of  the  truck  and  driv- 
er, and  to  direct  generally  the  work  to  be  done, 
tbe  time  and  manner  of  Its  doing,  and  to  have 
fall  and  complete  controf  of  the  operation  of 
the  work  it  should  direct  to  be  done  by  the 
track  and  driver,  the  defendant  woold  be  liable 
for  damages  miBtaiited  as  a  resolt  of  the  driv- 
er's negligent  acta  when  nsing  the  aatomoldle 
fai  the  service  id  tbe  company. 

Appeal  from  District  Gonrt,  Bntler  County. 

ActloD  by  Cora  Baker  against  tbe  Magnolia 
Petroleum  Company.  Judfment  for  platntUT, 
and  defendant  appeals.  Affirmed. 

LfCydlg,  OtJddes  &  Grant,  of  El  Dorado, 
Hubert  Ambrlster,  and  Blakeney  ft  Maxey, 
all  of  Oklaboma  City,  Okl.,  for  appellant. 

J.  H.  Pleasant  and  Geo.  J.  B^son,  both 
of  sa  Dorado,  for  appellee. 

PORTER.  J.  Cora  Baker  was  a  passenger 
In  an  automobile  owned  and  driven  by  her 
brother  «i  the  public  road  from  Augnata  to 
Douglass.  8be  received  serious  injuries  aa 
a  result  of  a  collbrion  between  the  automobile 
and  a  truck  used  In  tbe  business  of  tbe  de- 
fendant Sbe  brought  suit,  alleging  that  the 
tnudc  belonged  to  the  defendant;  that  tbe 
driver,  Fred  Howard,  was  In  defendant's 
employ;  and  that  tbe  collision  occurred  by 
reason  of  tbe  n^Iigent  operatlou  of  the  truck 
and  tbe  n^Hlgenee  of  tbe  company  in  using 
a  truck  vith  a  defective  brake.  Tbe  an- 
swer was  a  general  denial,  also  a  verified 
denial  tiiat  the  driver  was  In  tbe  employ  of 
the  defoidant  and  alleged  that  the  truck 
was  owned  and  operated  by  an  independent 
contractor.  As  a  further  defoise  It  was  al- 
leged that  certain  negligence  of  the  driver  of 
the  automobile  was  Imputed  to  the  plaintiff. 
Issues  were  Joined,  and  there  was  a  trial 
with  a  verdict  In  plaintiff's  favor  for  $3,860.- 
42.  Tbe  court  reduced  tbe  verdict  to  $2,600, 
to  which  plaintiff  consented.  Judgment  was 
rendered,  and  the  defendant  appeals. 


Tbe  plalntifrs  evidence  was  sufficient  to 
sustain  a  finding  that  she  was  riding,  as  a 
guest  of  her  brother^  who  owned  the  auto- 
moUl^  and  that  the  collision  occurred 
throiM^  the  negUgmt  manner  In  whldi  the 
truck  was  driven,  and  because  the  brakes 
were  oat  of  repair;  that  the  brakes  had 
been  Id  that  oondltUm  for  a  oonalderabla 
length  of  time.  There  was  erldence  also  to 
show  the  nature  and  diaracter  of  her  In- 
juries, and  to  suivort  a  finding  that  c(he  was 
not  guilty  of  cofitrtt)ntoT7  negligence. 

The  first  assignment  of  error  relates  to 
the  admission  of  testimony.  Hianciy,  a  wi^ 
ness  for  plaintiff,  testified  that  he  was  on  tba 
truck;  the  accident  occurred  atKrat  toar 
miles  north  of  Augusta.  He  was  then  asked : 

"Q,  Are  yoo  acquainted  with  Mr.  Crowley* 
tbe  bras?  A.  I  worked  for  him  for  a  while. 

"Q.  State  whether  or  not  ha  was  the  boss 
la  ciiarge  of  this  car?" 

Tbe  question  was  objected  to  as  assuming 
a  tact  not  proven^  and  calling  for  a  con- 
clusion and  opinion  of  Uie  witness,  and  mis- 
leading. The  objectiim  was  overruled. 

"A.  He  was  in  diarge  of  the  gang,  but  Por- 
ter  Parrisb  was  over  him.  He  was  in  charge 
of  the  gang  for  the  day.  Farrlsh  waa  not 
tbere." 

Regardless  cf  the  form  of  the  question,  It 
may  he  said  that  Oie  answer  to  tbe  ^ect 
that  Crowl^  was  In  charge  of  the  gang  could 
not  have  prejudiced  the  defuidant  The  same 
objections  were  made  to  the  following  ques- 
tions: 

"State  whether  or  not  be  directed  the  opera- 
tions of  the  truck?" 

ntie  answer  was: 

"He  told  the  track  what  to  do  that  was  on 
tbe  works." 

[1]  It  la  Insisted  that  the  question  was  ob- 
jectionable because  the  witness  was  not  ask- 
ed to  state  what  Crowley  did,  but  to  state 
whether  Crowley  was  in  charge  of  the  truck, 
which  was  one  of  tbe  particular  questions 
wbicb  the  Jury  would  be  called  upon  to  de- 
termine from  the  facts,  not  from  the  opinion 
of  the  witness.  We  think  It  was  proper  to 
show  that  Crowley  was  In  cha^  of  the 
gang  riding  on  tbe  truck,  and  directed  graer- 
ally  tbe  operations  of  the  truck.  ITpon  croas- 
ftzaminaUon  this  witness  testified: 

That  there  were  about  35  men  on  the  track. 
It  had  a  trailer  on  It  Fred  Howard  was  driv- 
ing the  trock.  Wheeler  owned  It  "I  did  not 
say  that  the  Magnolia  owned  the  track.  The 
Magnolia  had  the  truck  hired.  I  dont  know 
who  Howard  was  working  for." 

Another  witness  testified : 

That  a  few  days  before  the  accident  tber 
were  on  a  grade  out  of  town  two  or  three  milea 
from  Augusta,  "and  this  truck  driver,  bis  en- 
gine went  dead,  and  as  soon  as  it  went  dead 
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he  Bftid  to  put  rocks  under  the  whe«Ii  to  itop 
H  runnini;  down  hiU,  and  another  occasion  I 
■aw  him  pnt  It  across  the  road  to  keep  it  from 
Ruuiiiic  down  hilli'* 

ISiere  was  testimony  showing  that  the 
truck  was  used  tor  "company  work*"  hauling 
mea  and  tools  and  stuff  <»  the  i^pe  line. 

[2]  It  Is  tnie  the  petition  allesed  that  the 
trnek  belgnged  to  the  defendant,  and  was 
driven  |^  one  ot  its  onployeea ;  but  the  evi- 
dence shows  that  tlie  truck  was  used  In  the 
corapan/s  business,  flie  work  of  which  was 
under  the  control  and  direction  of  a  fore- 
man of  the  company.  For  these  reasons  we 
think  there  was  no  enot  In  overruling  the  de- 
murrer to  the  evidence. 

Tbe  evidence  introduced  by  the  defmdant 
showed  that  the  truck  belonged  to  O.  0. 
Wheeler,  who  was  engaged  In  the  track  bnsl- 
ness,  and  doing  contract  work.  Hie  com- 
pany agreed  to  pay  blm  $20  a  day  for  tbe 
truck  and  driver,  and  Wheeler  was  to  fur- 
nish the  gasoline.  The  extract  was  oral, 
and  nothing  more  was  said,  except  that  the 
company  wanted  the  tnx^  to  go  to  its  leases 
wberevet  the  work  was  being  done.  Tbe 
driver  was  to  report  to  Oie  bunkhouse  and 
get  the  men  in  the  morning,  a  mile  west  of 
Augusta.  Sometimes  Wheeler  himself  drove 
the  tra(^,  sometimes  one  driver,  and  some- 
tiroes  another.  Tbe  driver  stayed  at  the 
place  where  the  pipe  line  was  bdng  laid,  and 
was  sent  for  drinking  water,  and  to  keep 
tbe  tools  gathered  up.  Tbe  tools  were  along 
tbe  iripe  line.  Sometimes  he  was  smt  back  to 
Augusta  for  something. 

Porter  Parrlsh,  a  witness  for  tbe  defrad- 
ant.  testified: 

That  every  mornlnK  when  the  weather  was 
fit  to  work  the  truck  appeared  la  charge  of 
some  driver:  the  track  would  leave  the  bunk- 
faonse  about  7  o'dock  in  the  morning.  It  would 
take  from  one  to  two  hours  to  get  out  to  the 
lease;  the  men  started  back  generally  about 
4:30;  the  tmck  driver  stayed  out  on  the  lease. 
An  be  did  after  be  got  there  was  to  get  drink- 
ing water  and  keep  the  tools  gathered  op.  "I 
think  a  few  times  he  went  back  to  Angnsta 
for  something." 

Anothor  witness  tor  the  defendant  testt- 
fled: 

That  his  "duties  at  the  lease  were  to  pick 
op  the  tools  and  take  them  where  the  gang 
was:  the  tools  left  along  the  line.  •  *  •  I 
loaded  them  on  tbe  truck;  after  they  were  load- 
ed, tbe  driver  drove  the  truck;  when  be  wanted 
water  for  the  men  I  took  the  truck  and  went 
after  it;  I  didn't  drive  it" 

Crowley,  who  was  boss  of  the  gang  on 
tbe  morning  of  the  accident,  testified: 

That  Howard  was  not  working  for  tbe  de- 
fendant company;  he  was  working  for  Wheel- 
er. "I  gave  him  no  directions  of  any  kind  as 
to  the  way  he  pursued  or  the  method  to  drive 
tbe  car;  the  road  was  out  there  and  he  knows 
the  way  out  and  I  didn't  have  nothing  to  do 
Vlth  it.   I  had  no  directions  over  Um,  no  more 


than  to  aak  him  to  do  something;  he  knew 
about  the  work  he  had  to  do.  Whatever  ar- 
rangonents  was  made  when  he  was  hired.  All 
I  eonld  ask  him  to  do  waa  to  go  and  get  a  bar- 
rel of  water  w  something  like  that  It  was 
Wheeler's  tmd;  Wheeler  done  the  hiring,  and 
if  he  broke  down  Wheeler  went  and  got  another 
tmck  without  any  bother  at  all." 

Fred  Howard,  who  was  driving  the  truck* 
was  asked  tbla  question: 

**Mr.  Howard,  you  may  state  to  the  Jury  In 
driving  this  tmck,  who  directed  the  operationa 
of  the  track  and  told  yon  where  to  go  end 
what  to  do  and  when?" 

An  objection  was  overruled. 

"A.  Well,  the  boss  that  had  diarge  of  the 
gang  I  had  taken  out;  either  George  Grorri^ 
or  Porter  Paniah." 

Among  the  Instmctions  given  by  tbe  court 
was  Ka  4,  wblcb  charged  In  substance  that 
b^ore  plaintiff  could  recover  she  must  esUib- 
llsh  by  a  prepmiderance  of  the  evidoice  tbat 
her  injuries  were  sustained  as  a  result  of 
tbe  negligent  or  careless  acte  of  tbe  defend- 
ant or  of  some  of  Ito  agents  or  employees, 
"and  you  must  find  In  this  case  •  •  • 
that  the  driver  of  the  truck  «  •  •  g^n- 
tained  the  relationship  ot  an  nnployee  to 
tbe  defendant  before  you  can  find  the  de- 
fendant liable  in  damages  to  tbe  plaintiff." 

Instruction  No.  6  reads: 

"You  &re  Instructed  that  where  a  person 
hires  or  rents  an  automobile,  or  an  automobile 
truck,  with  a  driver  in  charge  for  the  purpose 
of  transportation  or  conveyance,  and  In  consid- 
eratiott  of  the  payment  of  a  certain  sum  per 
day  or  per  week  for  the  time  for  which  said 
automobile  or  automobile  truck  wltb  the  driver 
in  charge  Is  rented  or  hired,  such  person  has 
a  right  to  direct  said  driver  as  rega|rds  where 
to  go,  what  route  to  take,  when  to  start,  when 
to  return,  and  in  so  doing  does  not  become 
charged  in  any  responsibility  or  liability  for 
the  acts  or  negligence  of  the  driver  in  charge 
of  said  car." 

Instruction  No.  0  reads: 

*7ou  are  Instmcted  that  where  a  person 
hires  or  reuts  from  another  sn  automobile  and 
driver  thereof  for  the  purpose  of  conveyance 
or  transportation,  and  gives  directions  to  the 
driver  as  to  the  place  or  places  where  he  de- 
sires to  be  conveyed  or  transported,  and  as  to 
the  time  or  times  when  such  transportation  or 
conveyance  shall  be  done,  but  gives  no  special 
directions  aa  to  tbe  mode  or  manner  of  driv- 
ing,  he  is  not  responsible  for  tiie  acts  or  neg- 
ligence of  the  driver;  and  you  are  farther  in- 
stmcted that  under  no  circumstances  can  such 
person  be  responsible  for  the  acts  or  negli- 
gence of  the  driver  unless  be  interferes  with 
and  controls  by  his  own  commands  and  reQoIre- 
ments  the  manner  and  method  and  mode  of 
handling  audi  automobne." 

Instruction  No.  7  reads : 

"If  yon  believe  from  tbe  evidence  la  this  eaa* 
that  the  defen^t  entned  Into  an  agreement 
wltb  me  0.  a  Wheeler  liy  the  terms  of  wUd 
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the  said  C  C.  Wlieeler,  In  consideratioo  of  a 
certain  enm  per  day,  to  be  paid  to  aaid  Wheel- 
er hy  the  said  defendant,  waa  to  famish  an  an- 
tomoUle  tradt  and  driTer  to  the  defendant  for 
the  purpose  of  tranaportlng  defendant!  men 
and  material  from  the  dty  of  AngiUlta,  Kan., 
to  its  leasee,  and  from  Us  leases  to  tiio  dty 
of  Angnsta,  Kan.,  and  that  ia  parananee  of 
said  agreement  said  G.  C.  Wheeler  ^d  fnmiah 
an  antomobile  truck  and  driver,  and  that  while 
said  driver  of  said  track  waa  engaged  in  said 
work  of  transporting  the  said  defendant's  men 
or  materiala  from  Angosta  to  the  leases  of 
defendant  an  injory  waa  occasioned  to  tb.e 
plaintiff  as  the  reaolt  of  a  eolliaion  with  aaid 
tmch,  then,  in  that  event,  plaintiff  would  not 
be  entitled  to  reeovw  as  against  the  defend- 
ant, and  7ovr  verdict  abonld  be  for  the  defend- 
ant" 

The  defendant  makes  no  complaint  of  the 
foregoing  Instructions,  which  indeed  are  most 
favorable  to  the  defendant,  but  does  com- 
plain of  Instmctton  Mo.  8,  wUcb  reads  as 
follows : 

"Yon  are  Instmcted  that,  if  yon  shooM  find 
from  the  evidence  that  the  defendant  employed 
or  hired  a  truck  with  driver  from  one  C.  C. 
Wheeler,  and  that  under  the  terms  of  said  hir- 
ing the  defendant  was  to  have  general  charge 
and  control  of  the  truck  and  driver,  and  to  di- 
rect generally  the  character  and  kind  of  work 
to  be  done,  tiie  time  and  manner  of  its  doing, 
and  to  have  full  and  complete  control  of  the 
operation  of  the  work  that  it  should  direct  to 
be  done  by  the  truck  and  driver,  then  the  de- 
fendant would  be  liable  for  any  danlages  bub- 
taioed  as  a  result  of  the  negligent  acta  of  the 
driver  of  said  automobile  when  using  it  In  the 
aervice  of  said  company.** 

[t]  It  is  insisted  tbat  the  evidence  furnish- 
ed no  basis  sufficient  to  warrant  the  jury  in 
drawing  an  Inference  that  the  facts  stated  in 
the  instruction  existed.  On  the  contrary,  we 
think  the  evidence  Justified  an  inference  on 
the  part  of  the  jury  that,  notwithstanding 
the  defendant  employed  a  truck  hired  from 
Wheeler,  the  defendant  was  to  have  general 
charge  of  the  truck  and  driver,  was  author- 
ized to  direct  generally  the  diaracter  and 
kind  of  work  to  be  done,  and  bad  full  and 
complete  control  of  the  operations  of  the 
work  it  might  direct  to  be  done  by  the  truck 
and  driver.  There  was  evidence  snffldent 
to  justify  a  finding  that  the  driver  took  his 
general  orders  from  the  boss  or  foreman  of 
the  gang  of  workmen;  that  is  to  say,  that 
the  foreman  bad  general  charge  and  control 
as  to  wheil  and  where  the  truck  should  go, 
and  complete  control  of  the  work  the  de- 
fendant directed  to  be  done.  This  inatmc* 
tion,  it  will  be  noticed,  places  emphasis  on 
the  fact,  if  proven,  that  the  defendant  con- 
trolled all  the  time  the  operations  of  the 
work  performed  by  the  truck  and  driver.  It 
is  well  settled  that  the  servant  of  A.  may  for 
a  particular  purpose,  or  on  a  particular  oc- 
casion, be  the  servant  of  B.,  though  he  con- 
ttnuea  to  be  the  seneral  servant  of  A^  and 
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is  paid  by  him  tcv  bis  work.  1  Labatt, 
Master  and  Servant  [2d  Bd.]  H  62-67,  cm&g 
the  language  of  Mr.  Chief  Justice  Godcbun 
in  Bourke  t.  White  Mobs  OolUerj  Cc,  L 
E.2aP.  DlT.  206: 

"When  one  person  lends  his  servant  to  so- 
other for  a  particular  employment,  the  serr* 
ant^  for  anything  done  in  that  particular  m- 
ployment,  must  b«  dealt  with  aa  the  serrsnt 
of  the  man  to  whom  he  is  lent,  although  be  re- 
mains the  general  servant  of  the  person  who 
lent  him.** 

In  the  opinion  In  Standard  Oil  Go.  v.  An- 
derson, 212  U.  S.  220,  29  Sup.  Ot.  253,  53  L 
Ed.  480,  it  was  said: 

"One  who  employs  a  servant  to  do  his  work 
is  answerable  to  strangers  for  the  negligent 
acta  or  omissions  of  the  servant  coounitted 
in  the  course  ot  the  service.  The  plainlilf 
rests  bis  right  to  recover  apon  this  rule  of  lav 
which,  though  of  comparatively  modem  origin, 
baa  come  to  l>e  elementary.  But,  however 
dear  the  rule  may  be,  its  appHeatlon  to  die 
infinitely  varied  affairs  of  life  ts  not  ahnys 
easy,  because  the  facts  which  place  a  ^Tcn 
case  within  or  without  the  rule  cannot  alwtTt 
be  ascertained  with  predslon.  The  senrut 
himseU  is,  of  course,  liable  for  the  conaeqnen^ 
es  of  his  own  carelessness.  But  when,  u  it 
so  frequently  the  case,  an  attempt  ta  made  to 
Impose  upon  the  master  the  liability  for  those 
consequences.  It  sometimes  becomes  neceisirr 
to  inquire  who  waa  the  master  at  the  very  tfane 
of  the  negligent  act  or  omission.  One  may  bt 
in  the  general  service  of  another,  and,  nerer- 
theless,  with  respect  to  particular  work,  ma; 
be  transferred,  with  his  own  consent  or  acqm- 
eacence,  to  the  service  of  a  third  person,  lo 
that  be  becomes  the  servant  of  that  person 
with  all  the  legal  consequences  of  the  new  re- 
lation." 

In  Fblladelpfala  ft  B.  a  *  I.  Go.  t.  Bantam 
179  F6d.  60,  102  C.  a  A.  818,  It  was  heU: 

"Where  defendant,  a  coal  dealer,  in  deliTer- 
ing  coal  from  its  yards  to  customers,  lured 
from  another  dealer  a  team  and  a  driver  In  Ae 
latter'a  general  employ,  paying  a  stipoUted 
sum  per  hour  for  their  services,  and  having  faQ 
control  and  direction  of  the  work  and  the  meth- 
od of  its  performance,  the  driver,  while  en- 
gaged in  aucb  work,  waa  a  servant  of  def  eadant, 
which  was  liable  for  an  injury  to  a  third  per- 
son, caused  by  the  driver's  ncfUgenee  ta  tti 
performance.** 

See,  also,  Scrlbner's  Caae.  231  Mass.  13S. 
120  N.  B.  850,  3  A.  U  B.  UTS;  20  NeS-  * 
C.  0.  A.  pp.  802-304. 

[3, 4]  It  cannot  be  said  as  a  matter  of  lav 
that  the  negligence  In  this  case  was  that  of 
an  independent  contractor;  that  and  the 
other  questions  submitted  were  for  the  Jury 
to  determine  from  a  consideration  of  all  tbe 
circumstances  under  which  the  track  was 
hired  and  used.  If  different  Inferences  con- 
cerning the  contract  and  use  of  the  truck 
mny  be  drawn  from  the  testimony,  the  flnd- 
ing  of  the  Jury  is  controlling. 
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'*In  tli«  «ue  of  an  oral  contract,  tf  then  la 
no  material  diapata  in  the  teaUmony,  whether 
thft  emploree  is  an  independent  contractor  may 
present  a  question  for  the  court;  but.  where 
the  eridence  is  conflicting,  or  where  different 
fakferencea  may  well  be  dnwn  from  the  testi- 
mony eoneeminc  the  oral  contract,  the  matter 
is  one  for  the  jnry  to  determine.**  14  O. 
Ll  79. 

The  mere  fact  that  the  foreman  of  defend- 
ant neglected  to  exercise  control  over  the 
manner  and  method  in  which  the  track  was 
driven  along  the  highway,  or  that  he  neglect- 
ed to  see  that  the  truck  was  equipped  with 
brakes  sufficient  to  control  It,  does  not  de- 
termine the  question  of  whether  the  owner 
of  the  truck  was  an  independent  contractor; 
nor  would  that  fact  prevent  the  defendant 
from  being  liable  for  an  injury  to  the  plain- 
tiff caused  by  the  negli^nt  manner  in  which 
the  truck  was  equipped  and  controllea.  Pre- 
vious to  the  accident  the  company,  through 
its  foreman,  knew  that  the  truck  vyas  not 
propo-ly  equipped  with  brakes,  and  for  that 
reason  could  not  always  be  controlled.  The 
duty  the  company  owed  to  other  travelers 
on  the  highway  required  It  to  insist  that  a 
truck  employed  In  its  business  should  be 
properly  equipped  with  brakes  and  handled 
by  a  reasonably  careful  driver. 

There  was  no  error  in  refusing  to  grant 
the  motion  for  a  new  triaL 

The  judgment  is  atUrmed. 

All  the  Justices  concurring. 


mi  Kan. 

CRAWN  V.  FOWLER  PACKING  CO. 
(N«.  24068.) 

(Supreme  Coort  of  Kansas.    Jnne  10,  1922. 
Behearing  Denied  July  6,  1922.) 

(SnUohiu  Ay  the  Oowri.) 

I.  Mastar  and  aervant  «=>382— Compensatioa 
setflamaiit  may  be  avoided  for  mistake.' 
Where  a  settlement  fixing  compensation  of 
■n  injnred  workman  was  made  and  a  release 
given  to  the  employer  under  a  mutual  ntietake 
of  the  parties  as  to  the  nature  and  extent 
of  the  injariea  of  the  workman,  and  the  com- 
pensation agreed  npon  is  grossly  inadequate, 
the  agreement  and  release  may  be  treated  as 
nullities. 

3.  IMaster  aid  aervaat  «s»40S(  I )— Mistake  la 
oonpeasatloR  agreeneat  showa. 

Tbe  evidence  examined,  and  it  is  held  that 
it  is  suffldent  to  establish  a  mutual  mistake 
of  the  parties  in  respect  to  the  injariea  of  the 
plalntifl. 

3.  Matter  aad  servant  «=b398!/^,  New,  vol.  8A 
Kay-No.  Serle*— Arbitrator  aathorixed  to  de- 
termlae  Issae  of  Mistake  la  cempoasatlea 
HttlemMt. 

Where  an  arbitrator  is  appointed  by  con- 
sent, and  upon  th**  requeet  of  the  defendant, 
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the  issue  of  mutual  mistake  in  the  settlement 
and  release  la  expressly  referred  to  the  arbi< 
trator,  and  evidence  upon  the  qnestion  is  pre- 
sented by  the  parties,  he  Is  vested  with  au- 
thority to  determine  tiie  issue,  and  upon  suf- 
fident  evidence  to  dedde  that  the  release  is 
a  nnlll^,  and  to  award  adequate  compensa- 
tion as  it  the  invalid  release  had  not  been 
executed. 

Appeal  from  DiBtrlet  Ooort,  Wyandotte 
County. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Margaret  Crawn  for  compoir 
sation  for  injuries,  opposed  by  the  Fowl«r 
Packing  Oompany,  employer.  From  an  award 
for  the  claimant,  the  employer  appeals.  Af- 
firmed. 

Wm.  O.  Holt,  of  Kansas  City,  Mo.,  and  P. 
W.  Croker,  of  Kansas  City,  Kan,,  tea  appel- 
lant 

l\.  B.  Dean,  of  Kansas  City,  Kan.,  for  ap- 
pellee. 

JOHNSTON,  O.  J.  This  Is  an  appeal  from 
an  award  made  under  the  Workmen's  Com- 
pensation Act  (Laws  1911,  c.  218,  as  amend- 
ed by  Laws  1913.  c.  216).  While  Margaret 
Crawn  was  in  the  employment  of  the  Fowler 
Packing  Company,  she  acddoitly  fell  from 
one  floor  level  to  a  lower  one,  which  result- 
ed In  a  fracture  of  the  left  femur  in  the  re- 
gion of  the  hip  joint,  an  injury  so  Hcrlous  in 
its  nature  as  to  cause  total  permanent  dis- 
ability. The  accident  occurred  April  14, 1919, 
and  on  December  11,  1919,  the  defendant 
paid  her  $50  as  compensation,  and  she  gave 
a  receipt  for  the  same.  On  January  28,  1920, 
another  payment  of  $50  was  made,  and  a  re- 
ceipt t<x  the  same  was  {^ven.  On  April  6, 
1920,  an  additional  payment  of  f244.85  was 
made  to  her,  which  was  the  amount  due  as 
compensation  up  to  that  time  at  the  rate  of 
compensation  payable  in  such  a  case,  based 
on  l^er  average  weekly  wages  for  the  year 
preceding  the  injury. 

A  controversy  arose  as  to  the  compensa- 
tion due,  and  the  plaintiff  asked  for  the  ap- 
pointment of  an  arbitrator.  At  the  request 
of  the  defendant  the  following  questions  in 
substance  were  referred  to  the  arbitrator  for 
determination: 

(1)  Was  the  release  given  by  the  plalntlCT 
a  binding  one? 

(2)  Was  there  any  mutual  mistake  of  fact 
betweei  the  parties  when  the  rdease  was 
Uken? 

(3)  Was  there  any  fraud  or  deceit  on  the 
part  of  the  defendant  in  obtaining  the  re- 
lease? 

(4)  Was  the  plaintiff  suffwlng  from  any 
mental  disability  when  the  release  was  sign- 
ed? 

(Q)  Is  the  plaintiff  entitled  to  any  addition- 
al compensation  on  account  of  her  injury? 
iilvidence  on  the  questions  was  submitted. 


CBAWK  V.  POWLEB  PACKINO  00. 
<»T  F.) 
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After  stating  the  nature  of  the  Injuries  sas- 
talned,  and  that  they  had  r^ulted  in  total  per- 
manent disability,  the  arbitrator  found  that 
plaintiff's  average  weekly  wages  for  the  year 
preceding  the  accident  were  $16.57 ;  that  two 
payments  of  (50  each  had  been  made  and 
receipted  for,  as  has  been  stated,  and  that  a 
third  payment  bad  been  made  of  $244.85.  On 
the  receipt  of  It  plaintiff  had  executed  a  re- 
lease of  all  claims  on  account  of  her  injury. 
It  was  further  found  that  the  amount  paid 
was  grossly  Inadequate  for  the  injury  sus- 
tained, and  that  the  release  was  made  un- 
der a  mutual  mlstalie  of  fact  of  twth  parties 
as  to  the  nature  and  extent  of  plaintiff's 
injuries,  and  was  therefore  not  of  binding 
force.  There  was  a  further  finding  that 
plaintiff  had  been  taken  to  a  hospital  by  the 
defendant  and  treated  by  a  physician  and 
surgeon  employed  by  the  defendant,  and 
that  all  of  the  hospital,  physician,  and  sur- 
geon's bills,  as  well  as  for  nursing  and  medi- 
cines, were  paid  by  the  defendant,  and  that 
the  payments  on  that  account  exceeded  the 
amount  allowed  by  statute  for  these  purposes. 
Plaintiff  was  awarded  In  a  lump  sum  $855.70, 
less  the  amount  which  had  been  pre\iously 
paid  as  compensation  up  to  the  time  of  ar- 
bitration, which  amount  was  60  per  cent,  of 
her  average  weehly  earnings,  and  she  was 
also  allowed  for  the  eight-year  period  after 
the  injury  compensation  at  rate  of  $9.9S  per 
weefe.  There  was  also  a  finding  that  there 
was  no  evidence  of  fraud  or  deceit  practiced 
in  the  settlement,  and  no  evidence  as  to  the 
mental  disability  of  the  plaintiff  whm  it 
was  made.  The  court  approved  the  award. 
The  defendant  contends  that  the  release  was 
valid  and  binding,  and  that  the  trial  court 
erred  In  refusing  to  set  aside  the  award. 

n,  2]  The  contention  that  there  was  no 
evidence  of  mutual  mistake  cannot  be  up- 
held. The  evidence  tends  to  show  that  both 
parties  to  the  settlement  proceeded  on  the 
theory  that  plaintiff  bad  about  reeovered 
from  her  injury,  and  would  be  able  to  return 
to  work  within  a  few  days,  and  this  Is  con- 
firmed to  some  extent  by  the  fact  that  thu 
comp»isation  agreed  upon  was  the  amount 
due  up  to  the  time  of  settlement.  The  de- 
fendant's physician  took  plaintiff  home  from 
the  hospital,  told  her  that  she  had  recovered 
from  her  injuries,  and  all  that  she  had  to  do 
thereafter  was  to  learn  to  walk.  Plaintiff 
told  the  agent  of  defendant,  who  made  the 
settlement,  that  she  was  ready  to  go  to  work, 
and  thought  she  would  be  able  to  do  so  with- 
in a  week  or  two.  He  stated  to  her  that  the 
doctor  had  said  that  she  was  all  right  and  in 
good  condition  when  he  brought  her  home 
from  the  hospital,  and  he  testified  that  the 
payment  was  made  on  the  basis  that  she  was 
then  ready  to  go  back  to  work.  It  Is  true 
he  also  testified  that  the  release  was  taken 
as  a  full  payment  of  her  claim  against  the 
defendant  There  Is  a  controversy  as  to 
whether  the  terms  of  the  releaM  were  read 


and  noderstood  by  the  plaintiff  and  she  stat- 
ed that  she  supposed  she  was  signing  a  re- 
ceipt for  the  accrued  compaisation  as  she 
bad  d<me  when  former  payments  were  made. 
HowevCT  that  may  have  been,  It  Is  manifest 
from  the  evidence  that  all  concerned  were 
mlstakoi  as  to  the  nature  of  her  injuries, 
and  that  plaintiff  entertained  the  opinion  giv- 
e/a  to  her  by  the  doctor  of  defendant  that  she 
had  recovered,  and  she  rested  in  this  opinion 
until  an  examination  was  made  by  three  oth- 
er doctors,  which  revealed  the  fact  that  her 
injury  was  permanent  In  character,  and  that 
she  would  be  a  cripple  for  life.  There  was 
not  only  mutual  mistake  of  the  parties,  but 
the  consideration  for  the  release  was  gross- 
ly Inadequate.  Zt  has  been  dedded  that: 

"A  mutual  mistake  as  to  the  extent  of  ex- 
isting injuries  is  auch  a  mistake  as  will  Jus- 
tify Betting  aside  a  release  of  liability  on  ae- 
couDt  of  those  iajDries.  *  *  *  A  release 
following  an  agreement  as  to  compensation 
is  no  defense  to  an  action  nnder  the  Work- 
men's CompeDsatioD  Law,  where  that  agree- 
ment is  baaed  on  a  mntnal  mistake  of  fact  and 
proTides  for  a  grossly  inadequate  compenaa- 
tion."  Weathers  Bridge  Co.,  99  Kan.  632, 
636,  162  Pac  957,  969. 

See.  also.  Smith  t,  Kansas  City,  102  Kan. 
518,  171  Pac.  9 ;  Wolf  v.  Cndahy  PaAii^  COm 
105  Kan.  817.  182  Pac.  395. 

[S]  It  Is  farther  contended  that  the  arbi- 
trator was  without  authority  to  consider  any 
question  relating  to  the  validity  of  the  re- 
lease. In  providing  for  an  arbitrator  the  per- 
son agreed  upon  by  the  parties  was  appoint- 
ed by  the  court.  The  defendant,  as  we  hava 
seen,  made  a  special  request  that  certain 
questions  other  than  the  amount  of  com- 
pensation should  be  referred  to  and  deter- 
mined by' the  arbitrator.  Several  of  these 
questions  related  to  the  validity  of  the  re- 
lease, Including  whether  It  had  been  obtained 
by  mutual  mistake.  Without  objection  evi- 
dence was  presented  on  this  isfrne.  and  also 
as  to  the  adequacy  of  the  consideration  that 
had  been  given  for  the  release.  After  ask- 
ing for  a  reference  ^nd  a  determination  of 
the  question,  the  defendant  Is  hardly  In  a 
position  to  challenge  the  authority  of  the 
arbitrator  to  determine  It.  It  Is  cont^ded 
by  the  defendant  that  the  Compensation  Act 
does  not  expressly  give  an  arbitrator  pow- 
er to  pass  on  the  validity  of  a  release,  e\&k 
If  the  parties  expressly  request  a  submission 
and  determination  of  the  question.  It  is  In- 
sisted that  only  a  court  having  general  eqnltjr 
jurisdiction  can  cancel  a  settlement  and  re- 
lease on  the  ground  of  mutual  mistake.  The 
Compensation  Act  recognizes  that  questions 
relating  to  compensation  oth^  than  the 
amount  of  the  same  may  be  referred  to  the 
arbitrator.  After  providing  for  the  appoint- 
ment of  an  arbitrator  by  consait  or  apon  the 
order  of  the  court,  it  Is  provided: 

"The  consent  to  arbitratioi^  shall  be  in  writ- 
ing and  signed  by  the  parties,  and  may  limit 
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the  fees  of  the  arbitrator  and  the  time  within 
which  the  award  must  be  made,  and  unless 
■nch  consent  or  order  of  appointment  ezpress- 
Ir  rtfera  other  qnestloni,  raly  the  question  of 
tiie  amonnt  of  eompensation  shall  be  deemed 
to  be  in  issue,"  eta   Laws  1917,  e.  226.  |  11. 

Any  question  toncblng  the  right  of  a  wort- 
man  to  compensation  which  has  been  ezprem- 
ly  referred  may  therefore  be  considered  and 
determined  by  the  arbitrator.  The  arbitra- 
tor is  in  a  sense  an  arm  of  the  district  coort, 
and  1b  subject  to  the  snpervlslon  of  that 
court,  and  his  decision  may  be  reviewed  by 
It  upon  certain  grounds.  Laws  1917,  c.  226, 
I  16.  He  Is  vested  with  Judicial  authority, 
and  Us  dedelon  is  binding  upon  the  parties, 
unless  It  Is  modified  or  set  aside  upon  review 
by  the  court.  It  Is  competent  for  the  Legis- 
lature to  confer  Judicial  power  upon  any  tri- 
bunal or  court  Inferior  to  the  Supreme  Court, 
and,  even  If  an  arbitrator  Is  regarded  as  an 
Independent  court,  no  reason  is  seen  why  be 
may  not  be  vested  with  Jurisdiction  to  hear 
and  determine  any  Question  pertaining  to 
right  of  a  workman  to  compmsatlon 
which  has  been  expressly  referred  to  htm  In 
fbe  order  of  appointment. 

Tbe  decision  and  award  of  the  arbitrator 
were  brought  before  the  trial  court  upon  a 
motion  to  set  them  aside  upon  the  grounds 
that  the  evidence  did  not  establish  that  the 
settlement  or  release  were  made  under  a 
mutual  mistake,  and  that  there  was  no  basis 
for  b<^dlng  them  to  be  without  binding  fOroe. 

The  decision  of  the  arbitrator  was  ap- 
proved by  the  court,  and  Judgment  for  plain- 
tiff was  accordingly  ^ven. 

Judgment  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  397) 

HUGHES  V.  HUOS0N-«RACE  MOTOR  CO. 
•tal.   (Nft.  23772.) 

(Supreme  Court  of  Kansas.   June  1922.) 

(Bi/Mbt  &y  nu  Oomrt) 

1.  Nagllieiiee  «a,108(2)  —  P^ttoa  tilBolaat 
withoat  uslof  word  "aeoHgesoe." 

Espedally  where  a  petition  Is  not  attacked 
Iqr  motion  or  demurrer  the  fact  that  It  does  not 
use  the  word  negligence  or  a  derivative  there- 
of does  not  prevent  Its  statement  of  a  cause  of 
action  for  negligent  injury,  where  the  acts  com- 
^sined  of  are  alleged  to  have  been  illegal  and 
In  violatioD  ct  the  defendants'  obUgations. 

2.  Pleading  «=»376-^dmlssloa  of  laet  In  an- 
swer held  to  dispeasa  with  avldenoe  m  such 
matter. 

An  admission  in  the  answer  that  the  driver 
of  a  car  at  the  time  of  its  collision  with  anoth- 
er was  engaged  in  demonstrating  care  for  its 
owner  is  Mid  to  dispense  with  any  evidence  on 
the  subject 


3.  Mnaldpal  corparatloas  ^706(7)— In  aetlon 
for  oelllslon,  whether  9la!ntlff  was  oontriba- 
torlly  negiigent  in  axoeadlna  the  speed  limit 
held  a  Jnry  qoastloa. 

The  question  whether  the  plaintiff  In  ex- 
ceeding  the  statutory  speed  limit  and  in  falling 
to  see  another  car  in  time  to  inrevent  a  colli- 
sion  was  guilty  of  negligwee  contributing  to 
his  Injury  Is  Aeld  to  have  been  one  of  fact, 
properly  submitted  to  tbe  Jury. 

4.  Municipal  oorporations  ^705(2),  706(5,7) 
— Ordinance  giving  vahielo  approaching  inter- 
section from  one  dlraotion  the  right  of  way 
over  one  from  another  oonstrned;  evidenca 
htid  to  warrant  finding  that  dsfendaa^s  oar 
was  coming  so  rapidly  that  plaintiff  underes- 
timated his  speed  while  mereising  due  dili- 
gence; contributory  negllganoa  held  a  Jnry 
qnettlon. 

Where  by  ordinance  a  vehicle  approaching 
a  street  intersection  from  one  direction  is  giv- 
en the  right  of  way  over  one  approaching  it 
from  another,  the  driver  of  an  automobile  from 
the  disfavored  direction  is  not  required  under 
all  drcumstances  before  attempting  to  cross 
to  await  the  passage  of  every  ear  he  can  see 
coming  from  the  other  direction  which  by  any 
possible  burst  of  speed  might  reach  the  crossing 
of  their  paths  ahead  of  him.  It  ie  not  negli- 
gence as  a  matter  of  law  for  a  driver  from  ei- 
ther direction  to  undertake  to  croBs  tbe  inter- 
section ahead  of  a  car  which  is  at  such  a  dis- 
tance that  he  has  ample  time  to  get  across,  pro- 
vided the  other  car  does  not  exceed  the  high- 
est speed  he  shonld  reasonably  anticipate.  And 
it  is  held  that  in  the  present  case  the  evidence 
warranted  a  finding  that  the  defendants*  car 
was  coming  so  rapidly  that  the  plaintiff  in  the 
exercise  of  due  diligence  in  that  regard  onder- 
estimated  its  speed  and  reasonably  believed  that 
he  bad  abuodaut  time  to  cross  until  it  was 
too  late  for  him  to  do  anything  to  avoid  a  colli- 
sion. . 

6.  Appeal  and  errnr  «=ail070(3)— In  aetlon  in- 
volving aatomoblle  collision,  question  submit- 
ted to  Jury  as  to  diaraeter  of  defendant's  neg- 
ligence held  not  to  require  reversal,  althongh 
stating  natter  not  pleaded  or  submitted. 
Where  in  an  automobile  collision  case  a 
question  Is  submitted  to  the  Jury  calling  for  a 
statement  of  the  character  of  the  defendants' 
negligence,  a  reversal  of  a  Judgment  io  favor 
of  the  idaintiff  Is  not  required  by  the  answer, 
"entering  intersection  on  wrong  side  of  street 
at  excessive  speed,"  although  the  defendants* 
being  on  the  wrong  side  of  the  street  was  not 
pleaded  nor  submitted  to  the  Jnry. 

Appeal  tnm  District  Court,  V^yandotte 
County. 

Action  by  Ewart  S.  Hugtaes  against  tbe 
Hudson-Brace  Motor  Company  and  another. 
Judgment  tm  plalnttfft  and  defendants  ap- 
peal. Affirmed. 

Carson  it  Miller,  of  Kansas  City,  Kan., 
and  Busby,  Sparrow  &  Patt^son,  of  Kansas 
City,  Mo.,  for  appellants. 

L.  O.  Carter,  of  Kansas  City,  Kan.,  for 
appellee. 
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MASON,  J.  Kwart  S.  Hugbee  was  drlTlng 
an  automobile  west  od  Wasliington  aTenne 
in  Kansas  City,  Kan.,  while  L.  E.  Tanner, 
who  was  In  the  employ  of  ^e  Hudson-Brace 
Motor  Company,  was  driving  one  belonging 
to  that  company  north  on  Sixth  street  The 
cars  came  together  near  the  northwest  cor- 
ner of  the  Intersection  of  these  streets;  the 
evidence  being  In  conflict  as  to  which  struck 
the  other.  Hughes  sued  Tanner  and  the  mo- 
tor company  for  Injuries  received  by  him,  the 
company  asserting  a  counterclaim  because 
of  injury  to  its  car.  The  plaintiff  recovered 
a  Judgment,  and  the  defendant  appeals. 

ri]  1.  Complaint  Is  made  of  the  overruling 
of  a  demurrer  to  the  plalntlfTs  evidence  and 
of  a  motion  for  a  peremptory  Instruction  in 
favor  of  the  defendants  on  the  ground  that 
the  petition  failed  to  state  a  cause  of  action. 
Inasmuch  as  It  did  not  allege  tbat  Tanner's 
handling  of  the  car  he  was  driving  wag  negli- 
gent. The  pleading  did  not  In  so  many  words 
characterize  his  conduct  as  Diligence,  but  it 
alleged  tbat  he  drove  at  a  high,  dangerous 
and  ezcesBlve  rate  of  speed,  to  wit,  4C  or  SO 
miles  an  hour,  disregarding  his  legal  obliga- 
tions and  violating  a  city  ordinance.  The 
speed  alleged  would  be  unlawful  because  of 
the  statute,  which  did  not  require  to  be 
pleaded.  The  omission  of  the  term  "negli- 
gence" or  a  derivative  was  Immaterial.  An 
allegation  that  a  train  was  run  at  60  miles 
an  hour  has  been  held  not  to  charge  negli- 
gence (Railway  Co.  v.  Wheeler,  70  Kan.  755, 
79  Pac.  673).  bnt  this  ts  not  true  of  a  state- 
ment tbat  an  antomobile  was  drlvm  at  a 
high,  dangerous,  and  excessive  rate  of  speed 
in  TlolatiOQ  of  the  statute  and  an  ordinance. 

[21  2.  The  sanw  rulings  are  attacked  by 
the  defendant  company  on  the  ground  that 
there  was  no  evidence  that  Tanner  at  the 
time  of  the  collision  was  engaj.'cd  in  Its  busi- 
ness. The  petition  all^^ed  tbat  at  all  times 
therein  referred  to  he  was  employed  by  the 
company  and  engaged  in  demonstrating  Its 
cars  and  was  so  working  and  employed  at 
the  time  the  accident  occurred.  The  com- 
pany's answer  contained  an  admission  that 
he  was  "at  the  times  mentioned  In  plaintiff's 
I)etitiott  engaged  in  the  sale  and  disposition 
of  Us  cars  "and  was  at  said  times  *  *  • 
employed  hj  it  and  engaged  in  demonstrat* 
ing  and  selling"  Its  cars.  We  consider  this 
admission  as  having  eliminated  the  issue 
referred  to  and  rendered  the  Introduction  of 
evidence  thereon  unnecessary. 

[3]  3.  The  same  rulings  are  also  challenged 
on  the  ground  that  the  undisputed  evidence 
showed  that  the  plaintiff  was  guilty  of  con- 
tributory n^llgence.  The  Jury  found  that 
the  plaintiff's  car  was  going  15  miles  an  hour. 
Tills  was  a  vioIaUon  of  the  statute  restrict- 
ing the  speed  of  automobiles  In  city  streets 
to  twelve  miles  an  hour  and  to  6  miles  at 
intersections.  Laws  1017,  c.  74,  |  6.  Wheth- 
er this  conduct  contributed  to  the  accident. 


however,  was  a  question  for  the  triers  of 

the  facts.  The  i^aintlff  testified  that  he 
saw  the  defendants*  car  while  it  was  still  a 
block  away,  but  did  not  look  for  it  again  un- 
til he  was  halfway  across  Sixth  street,  when 
It  was  too  late  for  him  to  prevent  a  collision. 
Whether  this  course  amounted  to  contribu- 
tory negligence  was  likewise  a  matter  to  be 
determined  In  the  light  of  all  the  clrcum- 
stances,  indudlng  the  speed  of  the  defend- 
ants' car,  which  one  witness  estimated  at  6tV 
miles  an  hour. 

[4]  4.  The  question  as  to  which  driver  had 
the  right  of  way  is  one  to  be  considered  in 
det^ninlng  the  matter  of  contributory  negli- 
geoce.  whether  or  not  it  would  be  ooatnd- 
ling.  Tanner  testified: 

"I  certainly  thought  I  had  time  to  cross  the 
boulevard  ahead  of  that  car,  because  I  knew 
I  was  entitled  to  the  right  of  way.  I  knew  tliat 
Sixth  street  was  a  boolevard.  and  knew  traiBc 
ordinances  of  this  town,  and  Uiat  the  north  and 
aouth  traffic  has  the  right  of  way." 

Tbe  provision  of  the  ordinance  to  which 
he  obviously  r^erred  reads: 

"Whenever  vehidea  approaching  each  other 
on  different  streets  shall  reach  the  intersection 
of  such  streets  at  the  same  time,  the  vehiclea 
proceeding  on  the  street  running  north  and 
south  shall  have  the  right  of  way  unless  such 
east  and  west  street  is  a  boulevard,  or  a  street 
on  which  street  car  tracks  are  located,  in  which 
event  the  vehicle  proceeding  on  the  honlevsrd 
or  street  on  which  said  street  car  trades  are 
located  shall  have  the  r^ht  of  way,  but  srery 
such  vehicle  shall  be  kept  under  control  so  as 
to  prevent  danger  of  collision." 

The  meaning  of  the  ordinance  appears  to 
be  that  the  north  and  south  travel  shall  have 
the  preference  at  an  intersection,  except 
where  tbe  east  and  west  street  is  a  boulevard 
(or  a  car  line  street)  and  the  north  and  south 
street  is  not.  Here  the  east  and  west  street, 
as  its  name  shows,  was  a  boulevard.  The 
defendants  introduced  an  ordinance  which 
they  Interpret  as  declaring  the  other  street. 
Sixth,  also  to  be  a  boulevard  at  this  point. 
The  plaintiff  objected  to  the  Introduction  of 
the  ordinance  on  the  ground  that  It  had  not 
been  pleaded.  Tbe  answer,  however,  alleged 
that  Tanner  had  the  right  of  way,  and  this 
allegation  we  consider  sufficient  to  support 
the  evidence.  Tbe  ordinance  making  a  part 
of  Sixth  street  a  boulevard  contains  a  pro- 
vision excepting  tbat  portion  betweoi  tbe 
alley  north  of  Washington  street  and  the 
street  two  bloclcs  south  of  it,  which  Is  de- 
clared to  be  "a  trafflcway  for  20  feet  In  the 
center  thereof."  This  exception  leaves  In 
some  doutft  the  cbaractM  of  Sixth  street  at 
the  place  where  the  collision  occurred.  Ilio 
ordinance  regulating  traffic  contained  this 
proTlalon: 

"Everything  else  being  equal,  the  TeUds 
which  has  another  vehicle  on  the  rlght^umd 
aide  shall  have  the  right  vt  way.** 
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Althouf^  contrary  to  the  general  practice 
and  to  ordiuances  of  otber  cities,  and  In 
some  states  to  tbe  statutes  <Huddy  on  Auto- 
mobiles [6tb  Bd.1  I  262:  Vox  v.  McCormick, 
110  Ean.  01.  W,  202  Pac.  ©14).  this  would 
control  if  no  other  test  is  applicable.  The 
■defendants  asked  an  Instruction  that,  If 
Tanner  reached  the  Intersection  first,  he  had 
the  right  of  way.  The  need  of  a  rule  de- 
termining which  of  two  rebldes  has  the  right 
of  way  arises  when  they  approach  an  In- 
tersection from  different  directions  at  such 
time  with  referaice  to  each  other  that  unless 
one  yields  and  slackens  speed  a  collision  will 
be  llk^y  to  occur.  The  driver  on  the  right 
enters  Into  the  actual  area  of  the  Intersec- 
tion at  the  Tery  point  of  collision  if  one  is 
to  take  place,  while  the  one  on  the  I^  en- 
ters it  while  still  the  width  of  the  street 
away  from  that  point  It  Is  necessary  that 
the  question  of  precedence  shall  be  deter- 
Dilnable  while  the  vehicles  are  approximate- 
ly at  equal  distance  from  the  point  of  possi- 
Ue  collisltm.  A  rule  giving  priority  to  which- 
ever vehicle  flrst  readies  the  Intersection  Is 
obviously  not  well  adapted  to  automobile 
trafftc.    Fox  -v.  McCormick,  supra. 

There  appears  to  be  some  difference  of 
opinion  as  to  the  circumstances  under  which 
one  who  sues  for  Injuries  sustained  In  a 
collision  of  aut(»nobIles  at  a  street  Inter- 
section may  be  precluded  from  recovery  as  a 
matter  of  law  because  he  attempted  to  cross 
it  In  front  of  a  driver  from  the  direction 
having  the  preference.  See  Anderson  v.  A. 
E.  Jenney  Motor  Co.  (Minn.)  185  N.  W.  378. 
and  cases  cited  in  connectim  therewith  in 
a  note  in  20  Mich.  Law  Rev.  801.  Assum- 
ing the  correctness  of  the  majority  ded- 
slon  In  the  Minnesota  case,  we  do  not  think 
it  would  follow  that  a  driver  who  approached 
the  crossing  from  the  disfavored  direction 
can  never  maintain  an  action  against  the 
other  for  running  into  his  car.  The  occasion 
ftir  applying  the  rule  of  the  statute  or  ordi- 
nance or  practice  concerning  the  right  of 
way  arises  only  where  the  two  vphldes  ap- 
proacb  the  Intersection  nt  such  distances  and 
speed  that  a  collision  is  probable  unless  one 
of  thCTi  slows  up.  The  giving  of  a  prefer- 
ence to  tbe  drlTer  on  the  right  does  not 
imply  that  the  driver  on  the  left  Is  never 
JusUfled  In  attempting  to  cross  the  Inter- 
section so  long  as  there  Is  In  sight  a  car  on 
his  rlgtat  which  might  by  some  unexpected 
burst  of  speed  beat  him  to  the  point  where 
th^r  paths  cross.  The  rule  assumes  the 
normal  and  reasonable  operation  of  botli  cars. 
Tbe  fact  of  tbe  legal  epeeA  limit  bdng  ex- 
ceeded or  that  one  car  was  going  faster 
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than  the  other  would  not  necessarily  control ; 
but  it  is  not  negligence  as  a  matter  of  law 
for  a  driver  from  ^ther  direction  to  under- 
take to  cross  the  intersection  ahead  of  a 
car  whldi  Is  at  such  a  distance  that  he  has 
ample  time  to  get  across,  provided  the  other 
ear  does  not  exceed  the  highest  speed  be  has 
reason  to  anticipate.  Assuming  that  In  the 
present  case  the  ordinance  gave  preference 
to  the  vehicle  from  the  south  over  that 
from  the  east,  we  think  a  verdict  for  tbe 
plaintiff  is  sustainable  upon  the  ground 
that  the  evidence  Justified  a  finding  that  the 
defendants'  car  was  coming  so  rapidly  that 
the  plaintiff  in  tbe  exercise  of  due  diligence 
in  that  regard  underestimated  its  speed  pnd 
reasonably  believed  that  he  had  abundant 
time  to  cross  ahead  of  It  until  It  was  too 
late  for  him  to  do  anything  to  avoid  tbe 
collision.  Schults  v.  NIdiolson,  116  Misc. 
Rep.  U4.  18&  N.  Y.  Supp.  722;  Weber  v. 
Beeson,  197  Mich.  607, 164  N.  W.  255;  Bamea 
V.  Barnett.  184  Iowa,  »36,  160  N.  W.  365. 

[B]  5.  Tn  answer  to  a  special  question  ask- 
ing them  to  state  fully  of  what  the  defend- 
ants* negligence  consisted  the  Jury  answered: 
"Defendant  altering  intersection  on  wron^ 
side  of  street  at  excesrite  speed."  It  la 
urged  that  the  finding  requires  the  Twdtct 
to  be  set  aside  because  It  shows  reliance  on 
a  ground  of  n^Igence  not  teit  out  In  the 
petltton  or  sobmltted  tn  tbe  Instmctlons. 
There  was  evidence  tliat  Tannar  wtered  the 
Intersection  on  the  left  side  of  Sixth  street 
Just  after  passing  a  Ford  car  for  which  he 
turned  out  This  was  not  pleaded,  nor  was 
any  reference  made  to  It  In  tbe  charge  to  the 
jury.  It  does  not  afflrmatlrely  appear,  how- 
ever, that  the  Jury  regarded  the  fact  that 
Tanner  was  on  the  wrong  side  of  the  street 
as  an  Independent  ground  of  negligence  rath- 
er than  one  of  the  conditions  that  accom- 
panied the  negligent  act  of  driving  at  exces- 
sive speed,  which  under  the  drcumstaoces 
they  regarded  as  negligence  and  as  the  prox- 
imate cause  of  the  accident.  At  all  events, 
inasmuch  as  a  suffldent  ground  of  negligence 
was  specifically  found,  we  do  not  think  It 
necessary  to  order  a  reversal  because  of 
the  infusion  of  another  ground  which  was 
unavailable  because  not  pleaded.  The  defect 
in  this  regard  Is  less  serious  than  where  an 
additional  ground  of  negligence  Is  Included 
in  the  special  findings  without  evidence  to 
support  It  and  that  has  been  held  not  to 
require  a  new  trlaL  M.,  K.  A  T.  By.  Co.  r. 
Weaver,  16  Kan.  4S6. 
The  Judgment  Is  affirmed. 
All  the  Jostlcea  concurring. 
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COOPER  V.  GEORGE  A.  PULLER  CONST. 
CO.    (No.  23766.) 

(Snpnm*  Court  of  Kansas.   June  10,  1022.) 

(BytUbuB  hit  the  Court.) 

1.  Master  Mi  aervaat  «s»385(ll'/4).  405(2)— 
Vardict  for  oonponsalloa  for  lajuriee  sa«- 

talned. 

The  record  examined,  and  tbe  evidence 
deemed  sufficient  to  support  tbe  findfogs  that 
the  plaintiff  was  in  the  emplo;  of  the  defend- 
ant vhen  injured,  and  that  he  made  demand 
for  compensation;  aiso  that  the  verdict  was 
for  tbe  amount  provided  by  statute  under  tbe 
circumstances  shown. 

2.  No  material  error  dlseovered. 

No  material  error  discovered  in  relation  to 
tbe  reception  or  rejection  of  evidence  or  in 
regard  to  the  Inatmcdons. 

Appeal  from  District  Court,  Wyandotte 

Coanty. 

Action  Israel  Coc^r  against  tbe  George 
A.  Puller  CX>n8truction  Company  for  personal 
Injuries.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

W.  L.  Wood,  of  Kansas  City,  Kan.,  tor  ap- 
pellant 

McFadden  &  Claflin.  of  Kansas  City,  Kan.. 
and  Rnsaell  Field,  of  Kuau  CLtjt  Hol,  for 
appellee. 

WEST,  J.  Tlie  plaintiff,  while  working  at 
a  rock  crusher,  loet  the  sight  of  his  right 
eye,  and  sued  to  recover  compensation,  al- 
leging that  tlie  injury  occurred  while  he  was 
in  tbe  employ  of  the  defendant  He  recov- 
ered judgment  for  $1,320,  and  the  defendant 
appeals.  Hie  errors  assigned  r^te  to  the 
reception  and  rejection  of  evidence,  the  In- 
stmctiMis.  and  dental  of  a-  new  trial. 

The  plalnUfTs  claim  Is  that  he  was  em- 
ployed by  the  construction  company  In  build- 
ing a  cantonment  at  Camp  Fuuston,  and  put 
to  work  at  a  stone  crusher  some  miles  away. 

[1]  The  defendant  denies  that  the  rock 
qnarry  and  crusher  were  operated  by  it  nnd 
that  tbe  plaintiff  was  In  its  employ.  Coun- 
sel says: 

"There  Is  a  total  absence  of  proof  on  the 
part  of  the  plaintiff  showing  that  plaintiff  was 
in  the  employ  of,  or  was  paid  by,  or  that 
plaintiff's  injuries  arose  out  of  or  in  the  coarse 
of  bis  employment  with  the  defendant" 

Artde  from  these  contentions  it  Is  alleged 
that  tbe  testimony  touching  the  plaintiff's 
average  earnings  was  insufficient;  also  that 
no  demand  was  proven,  and  that  in  any 
event  if  the  lOalntlff  should  be  held  entiUed 
to  recover,  the  amount  ^ould  be  $660  In- 
otead  of  $1,320. 

It  seems  that  tbe  construction  company 


built  Oie  cantonment  for  Om  government  and 
was  to  be  paid  10  per  cent  above  Its  coat 
The  records  were  not  In  poMcsrion  of  tiie 
defraidant  bnt  at  WoshingtML  The  jUain- 
tiff  testified  that  he  was  sent  up  to  Fnnston 
by  a  man-catcher,  and  when  he  readied 
there  he  went  to  doing  the  work  he  was  de- 
tailed to  do  and  was  furnished  a  ^ace  to 
sleep  and  his  meals,  and  was  paid  in  moa^ 
in  envelopes  on  Saturday  at  the  c(mstructi<m 
company's  pay  office. 

"This  office  was  about  two  miles  from  where 
I  was  working.  Z  went  down  to  this  office 
each  Saturday  for  my  pay.  There  were  about 
1,000  or  more  men  getting  tbeir  pay  there 
when  I  went  down  tliere  on  Saturdays.** 

Certain  pay  envelopes  were  Introduced  In 

evidence.   One  of  these  read; 

"Name,  I.  Cooper,  National  Army  Canton- 
ment, Ft  Biley,  Kansas,  George  A.  Fuller 
Construction  Company." 

The  plaintiff  testified  that  after  his  injury 
he  was  taken  to  the  hospital,  and  stayed 
there  seven  days,  and  came  back  to  ttie  camp 
and  stayed  one  night  and  went  down  to  the 
office  where  he  bad  always  received  his 
money,  and  talked  with  somebody.  He  got  a 
paper  and  presented  it  to  the  cashier  and  got 
bis  pay  envel(^.  The  pay  amounted  to 
$47.40,  af^er  taking  out  $7  for  board.  It  ap- 
pears  that  the  plaintiff  received  some  sort 
of  notification  to  call  at  some  office  for  the 
purpose  of  discussing  his  claim  against  the 
company,  and  went  to  the  Reserve  Bank 
building. 

"I  talked  with  some  person  relative  to  my 
claim.  I  was  up  there  half  an  hour.  They 
didn't  pay  me  anything  for  tbe  injuiy  which 
I  had  received.  I  never  received  any  pay  or 
compensation  from  anybody  for  tbe  tnjuries  I 
received.  *  *  *  I  made  demand  for  com- 
pensation at  Camp  Funston  right  after  I  got 
hurt  Right  away  I  came  home,  the  next  day; 
that  is,  I  mean  when  I  got  back  to  camp. 
It  was  made  just  before  I  came  home,  the  next 
day.  I  made  the  demand  the  same  day  I  got 
this  pay  envelope.  •  •  •  That  was  the 
same  building  I  was  In  the  haUt  of  going  to 
for  my  pay  diecks." 

"When  this  man  gave  me  my  pay  check,  I 
asked  him  for  compensation,  and  be  didn't  give 
me  any  answer  at  all.  I  told  him  I  had  lost 
my  eye  working,  and  it  was  right  they  should 
give  me  something  for  it;  and  he  never  gave 
me  any  kind  of  a  settlement  or  said  about 
whether  they  was  going  to  settle  it  or  ziot; 
didn't  give  me  any  khid  of  an  answer  at  alL** 

WhUe  tills  evidence  Is  not  dear  and  deft* 
nite  as  it  ml^t  be,  we  Oilnk  it  sofflciakt  to 
base  the  conclusion  on  that  he  was  working 
for  the  defendant  and  was  injured  while  so 
doing  and  demanded  at  the  iMiy  master  a  se^ 
tiem«it  for  his  injury. 

The  plaintiff  testified  that  he  vras  clasalp 
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fied  as  a  laborer;  tbat  he  was  In  Gamp  Fun- 
ston  from  September  until  November;  tbat 
be  lost  his  e^e  In  October;  that  he  saw  the 
pay  envelopes  of  other  men  who  worked  out 
there,  and  one  man  got  $75  for  one  week's 
work  and  another  $00,  and  that  he  himself 
received  60  cents  an  hoar,  working  10  hours 
a  day  and  getting  paid  for  11,  or  J6.60  a 
day;  that  before  going  to  work  tbere  he  bad 
worked  at  Kansas  City;  and  tbat  prior  to 
the  17th  of  October,  1&17,  when  he  was  In- 
jured, for  more  than  a  year  workmen  like 
himself  were  getting  50  cents  an  hoar.  He 
also  stated  that  during  the  mouth  of  Octo- 
ber, 1917,  and  for  a  year  before  that  time, 
the  prevailing  union  rate  paid  to  workmen  In 
Kansas  City  was  57H  cents  an  hour. 

The  vice  president  of  the  defendant  com- 
pany testified,  among  other  things,  that  a 
common  laborer  was  on  a  flat  rate  of  pay, 
and  the  prevailing  nnlm  rate  paid  In  Kan- 
sas City  applied  not  only  as  to  the  rate  of 
pay,  but  to  overtime. 

The  envelopes  received  In  evidence  were 
under  the  circumstances  competent  for  what 
they  were  worth,  and  we  find  no  material 
error  In  the  record  touching  the  reception  or 
rejection  of  evidence. 

The  defendant  sought  by  requested  In- 
Btmctlona  to  have  the  comi>ensation,  if  any, 
limited  to  $6  a  week  for  110  weeks,  and  still 
contends  tbat  this  is  all  the  i^alntlfl  la  en- 
titled to.  If  anything. 

The  Jury  found  In  answer  to  q)ecial  qne&- 
Hons  tbat  the  plaintiff  mut  wmklng  on  the 
rock  crusher  operated  by  and  under  the  dl- 
rection  of  the  defendant,  tliat  the  average 
weekly  earnings  was  $80,  and  that  he  was 
employed  by  the  defendant  at  the  time  of  the 
accident 

Section  4,  c.  226,  €tt  the  Laws  of  1917  pro- 
vides that,  when  a  workman  -  has  been  em- 
ployed less  than  a  year,  the  average  annual 
earnings  sbaU  be  52  times  the  average  week- 
ly amount  which,  during  the  12  months  im- 
mediately preceding  the  accident,  was  re- 
ceived by  a  person  in  the  same  grade  of  em- 
ployment at  the  same  work  by  the  same  em- 
ployer, or.  If  tbere  Is  no  person  In  the  same 
grade  so  employed,  then  52  times  the  average 
weekly  earnings  of  a  person  In  the  same 
grade  employed  by  the  same  or  other  em- 
ployer in  the  same  district  at  the  samn  or 
similar  work  or  employment,  and  that  the 
average  weekly  wages  of  a  workman  shall  be 
^/b3  pert  of  his  average  annual  earnings. 

While  the  plaintiff's  testimony  Indicated 
ttAt  be  received  more  than  $30  a  week  aver- 
age, the  jury  found  the  amount  to  be  $30. 
By  paragraph  16  of  section  3  of  the  act  re- 
ferred to,  for  the  loss  of  an  eye,  or  the  sl^t 
thereof,  50  per  cent  of  the  average  weekly 
wages  during  110  weeks  Is  the  limit  of  re- 
covery, which  Is  again  limited  by  the  same 
section  to  $12  a  week.  The  amount  returned 


by  the  jury  was  for  110  weeks  at  $12,  and 
this  is  within  the  provisions  of  the  statute. 

[2]  Finding  no  material  error,  the  Judg- 
ment Is  affirmed. 

All  the  Justices  ctmcurrlng. 


(lUKu.  tm 
KE88LER  V.  DAVI8.  PMltral  AgeiL 

(No.  23732.) 

(Supreme  Court  of  KaaeaB.    June  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

fSyllahut  htt  Om  Court.) 

1.  Railroads  «=»348(I,  4,  5)— Evldeaoa  Md  to 
sastajlR  some  dkargu  of  nooliseaoaaterosslBS* 

In  an  action  against  the  railroad  manage- 
ment becaose  of  an  antomobOe  being  run  into 
at  a  street  crossing,  it  la  held  tbat  the  evidence 
was  sufficient  to  sastain  findings  of  Degligence 
in  causing  a  train  to  approach  a  station  and 
cross  a  street  less  th&n  a  block  from  It  at  too 
great  speed,  and  in  failinf^  to  give  proper  sig- 
nals, but  not  to  sustain  findings  tbat  the  coIU- 
sioQ  was  due  to  defects  in  the  crossing,  or  to 
nnnecesaary  obstmetiona  to  vlsfon  on  the  right 
of  way. 

2.  Negllgenoe  «=3l36(30)— Inputed  asgligeaeo 
of  oocHpaat  of  automobile  held  for  Jury. 

The  evidence  is  held  not  to  show  conclasive- 
ly  that  the  plaintiff  and  the  driver  of  the  auto- 
mobile were  engaged  tn  a  common  enterprise, 
in  sach  sense  as  to  render  the  former  diance- 
able  with  the  negligence  of  the  latter;  tbiX 
question,  In  the  circumstances  shown,  being  orie 
of  fact  to  be  submitted  to  the  Jury. 

3.  Railroads  «s>327(l2)— Autonobile  oocupant, 
not  neBlIoeat  la  falllni  to  require  driver  to 
•top. 

Where  the  driver  of  an  automobile  and  a 
person  accompanying  him  are  not  engaged  in 
a  common  enterprise,  and  the  situation  Is  such 
tbat  due  dQigence  requires  the  driver  to  stop 
before  attempting  to  cross  a  railroad  track  to 
assure  blmself  tbat  no  train  is  approaching  at 
a  dangerous  diBtance,  the  person  accompanying 
him  is  not  uegligent  as  a  matter  of  law  in  fail* 
Ing  to  see  that  such  stop  is  made. 

4.  Railroads  4=9350(21  )--Contr1butory  aeoll- 
flsnce  of  eoeopaat  of  automoblls  held  for  Jury. 

The  evidence  Is  held  not  to  show  the  plain- 
tiff to  have  been  personally  guilty  nt  conttiba* 
tory  negligence  as  a  matter  of  law. 

6.  Railroads  «»348(8)— Verdict  based  •»- 
timato  of  distance,  oonfllotiaa  with  aetial 
measnremeats,  set  asids. 

A  verdict  for  the  plaintiff  Is  set  aside  be- 
cause it  is  necessarily  founded  on  a  mere  esti- 
mate of  a  distance  at  wbidi  an  approaching 
train  could  be  seen  from  a  certain  point,  which 
is  in  conflict  with  evidence  based  on  actual 
measurements  that  are  not  otherwise  contra- 
dicted. 

6.  Appeal  and  error  4=3843(1)— Uaaeoossary 
matters  aoed  not  bs  dedded. 
Several  assignmNits  of  error  are  held  not 
to  require  a  ruling. 
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Appeal  from  Dtstrlet  Court,  Labette 
CouDty. 

Action  by  C.  A.  Kessler  against  James  Cox 
DflvlB,  Federal  Agent,  etc.  Judgment  for 
platntlfl,  and  d^endant  appeala.  Bererted 
and  remanded  for  new  txlaL 

Waggener,  GtaalUn  ft  Brown,  of  Atdilson, 
and  E.  L.  Burton,  of  Parsons,  for  ajvpellant. 

O.  B.  Pile  and  L.  B.  Qoodricai,  of  Parsous, 
for  appellee. 

MASON,  J.  WbUe  C  A.  Kessler  was  rid- 
ing In  an  aotranobile  belon^ng  to  and  driven 
by  Howard  fflieftriiart,  the  car  was  struck  at 
a  street  crosalng  by  tbe  en^ne  of  a  Mlssonri 
Pacific  passenger  train  and  Kessler  waa  ae- 
Tflrdy  Injured.  He  soed  tbe  federal  agent, 
wlu>  was  In  charge  of  the  road,  and  recovered 
a  Judgment,  from  which  the  defendant  ap- 
peals. 

[1]  1.  The  defendant  anerts  thatthei«  was 
no  eridrace  that  the  railroad  managonent 
was  n^ligent  in  any  respect.  Four  forms  of 
negligence  wore  alleged,  and  the  jury  spe- 
dflcally  fonnd  that  the  defoidant  was  guilty 
<HF  aU  of  them: 

"Maintaining  an  improper  crossing;  main- 
taining  obstructions  on  the  rigfat  of  way;  «p- 
proacUng  an  obstmeted  crossing  at  excessive 
speed;  failing  to  sound  proper  nosslng  aig- 
nalB." 

Tbere  was  evidence  that  the  crossing  was 
not  maintained  In  conformity  with  the  stat- 
ute, but  we  find  nothing  to  indicate  that  the 
collision  was  In  any  degree  due  to  its  defects. 
The  petition  charged  that  the  view  of  the 
track  from  tbe  street  near  tbe  crossing  was 
obstructed  by  unnecessary  buildings,  trees, 
and  fences.  Tbe  plaintiff  testified  that  bis 
view  of  tbe  approaching  train  was  cut  ott 
by  a  section  bouse  on  the  right  of  way  and  by 
a  curve  In  the  track ;  that  otherwise  he 
could  have  seen  up  tbe  track  for  a  mile.  This 
testimony  practically  took  the  other  obstacles 
out  of  consideration  in  this  aspect  of  the 
matter.  Tbe  section  bouse  was  a  necessary 
and  useful  building.  Its  position  on  the  right 
of  way  was  a  matter  to  be  taken  into  account 
in  connection  with  the  obligation  on  the  part 
of  the  railroad  management  to  give  signals 
and  with  regard  to  tbe  question  of  contrib- 
utory negligence,  but  we  do  not  think  It 
could  alone  constitute  actionable  negligence. 
See  Corley  v.  Railway  Co..  90  Kan.  70,  71. 
133  Pac.  555,  Ann.  Cas,  1015B,  764.  There- 
fore  the  judgment  could  not  be  sustained  up- 
on either  of  the  two  gronnds  already  dis- 
cussed. Their  elimination,  however,  does  not 
warrant  a  reversal.  If  either  of  the  other  two 
grounds  of  negligence  is  sustainable,  and  we 
think  there  was  evidence  to  support  both. 
Witnesses  estimated  the  speed  of  the  train  at 
20  to  40  miles  an  hour.  While  oUier  evidence 
tended  to  weaken  this,  the  matter  was  one 
to  be  submitted  to  the  Jury,  together  with  the 
question  whether  the  rate  found  was  in  ex- 


cess of  what  was  reasonably  prudent,  con- 
sidering all  the  drcorostances.  including  the 
distance  of  the  crossing  from  the  statioiH' 
some  200  feet  Eridence  of  witnesses  called 
by  the  plaintiff  seemed  to  establish  that  the 
whistle  was  sounded  as  the  train  approached 
the  station,  but  whether  the  conditions  called 
for  any  further  signal,  and  whether  the  bell 
was  in  fact  rang,  were  questimis  properly 
submitted  to  tbe  Jury. 

[t]  2.  The  defendant  claims  that  tbe  evi- 
dence conclusivdy  establldied  that  the  col- 
lision was  due  to  tbe  negligrace  of  Shear- 
hart,  the  driver  of  the  automobile,  which 
should  be  attributed  to  the  plaintUf,  because 
the  two  were  engaged  in  a  c(»umon  enter- 
prise. There  was  evidrace  to  this  effect: 
The  plaintiff  and  Shearhart  were  neighbors, 
living  near  Edna.  Each  had  a  car.  They 
frequently  went  to  town  together,  sometimes 
in  one  car,  and  sometimes  In  tbe  other.  On 
tbe  day  of  tbe  accident  Shearhart  waa  going 
to  town,  and  asked  tbe  plaintiff  to  go  with 
him.  The  [dalntitr  had  some  produce  he 
wanted  to  take  In,  and  accepted  the  invita- 
tion on  that  account  They  reached  Edna  in 
the  morning,  and  stayed  there  until  4  or  5 
o'clock  in  tbe  afternoon,  when  they  started 
home;  the  collision  occurring  while  they  were 
still  in  town.  We  do  not  think  the  evidence 
conclusively  proved  that  the  two  were  en- 
gaged in  a  common  ^terprlse,  In  such  sense 
as  to  make  the  plaintiff  chargeable  with  the 
negligence  of  Shearhart  That  question  was 
one  to  be  left  (as  it  was)  to  the  Jury  undw 
[voper  instructions. 

[3]  S.  Under  various  assignments  of  error 
the  defendant  urges  that  Judgment  should  be 
rendered  against  the  plaintiff  on  tbe  ground 
that  his  own  personal  negligence  contributed 
to  the  Injury.  Tbe  rule  Is  well  settled  that 
due  diligence  on  the  part  of  the  driver  of  a 
vehicle  requires  him  to  assure  himself  that 
no  train  is  approaching  within  a  dangerous 
distance  before  attempting  to  cross  a  rail- 
road, stoM>ing  for  that  purpose,  if  necessary. 
The  defendant  takes  the  position  that  In  the 
present  situation  the  same  obligation  rested 
upon  the  plaintiff.  We  do  not  think  that  it 
can  be  said  as  a  matter  of  law  that  the  plain- 
tiff was  negligent  In  falling  to  see  to  It  that 
the  automobile  was  stopped,  assuming  Uiat 
to  have  been  true  of  the  driver. 

[4]  4.  The  plaintiff,  however,  was  under  a 
positive  doty  to  take  reasonable  precautioa 
for  his  own  safety.  Whatever  else  this  may 
have  Involved,  it  required  him  to  keep  an 
outlook  for  a  train,  particularly  on  his  side  <tf 
the  car,  and  to  give  the  driver  notice  as  soon 
as  he  discovered  one.  Knight  v.  Ballvray  Co. 
(Kan.)  206  Pac.  893,  decided  Hay  6,  1922; 
KIrby  Railway  Co.,  106  Kan.  163, 186  Pac 
744.  As  tbe  two  drove  south  on  the  principal 
street  toward  the  railroad,  which  crossed  it 
at  right  angles,  their  view  to  the  west  from 
which  direction  the  train  was  coming,  waa 
cut  <^  to  a  considerable  extent  bj  Tarloua 
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obstnictiOBS,  tbe  test  of  which  was  the  sec- ,  the  matter  being  one  capable  of  exact  deter- 
tion  faonse,  situated  at  its  nearest  point  ap- 1  mlnation.  The  jury,  in  answer  to  a  special 
proximately  12&  feet  west  of  the  middle  of  |  question,  fomid  that  the  occupant  of  an  auto- 
the  street  and  19%  feet  north  of  the  middle  I  mobile,  vhm  he  was  25  feet  north  of  the 
of  the  railroad  track.  This  distance  refers  to  \  track,  liad  an  unobstructed  view  along  the 


ttie  main  part  of  the  building,  tbe  house  It- 
self; a  small  porch,  consisting  of  a  floor  and 
a  roof,  sniK>orted  by  three  posts,  extending 
several  feet  to  tlie  south,  but  could  not  com- 
pletely cut  off  the  view  up  tbe  track.  The 
[daintlff  was  on  tbe  front  seat,  at  the  r^ht 
of  the  driver.  He  testWed  that  be  was  look- 
ing west  all  the  while,  bnt  sftw  the  train  for 
the  first  time  when  he  was  10  or  12  feet  from 
the  track,  and  at  once  called  to  the  driver  to 
look  out;  that  the  reason  he  did  not  see  It 
when  he  was  26  feet  from  the  railroad  was 
on  account  of  the  section  bouse  and  a  curve 
In  the  track.  In.  one  instance  Ce  spoke  as 
though  tbe  train  when  he  first  saw  it  was 
but  100  feet  away,  but  the  effect  of  his  whole 
testimony  Is  that  the  distance  was  about 
twice  that. 

If  tbe  plaintiff's  account  Is  correct,  this 
mnst  be  what  hai^tened:  While  be  was  25 
feet  from  the  track  he  could  and  did  see 
along  It  to  the  west  for  200  feet,  the  extent 
to  whldb  It  was  risible,  but  did  not  see  tbe 
train,  because  it  was  nut  yet  witliin  that  dis- 
tance; he  kept  on  looking,  but  the  train  did 
not  come  In  si^t-dtd  not  reach  his  field  of 
Tision  alone  the  track—until  he  was  within 
10  or  12  feet  ot  the  track,  when,  owing  to 
the  imminence  of  the  peril,  he  could  do  noth- 
ing more  than  to  warn  tbe  driver.  This  ver- 
sion attributes  what  seems  a  most  improb- 
able speed  to  the  train,  but  we  cannot  say  it 
is  impossible,  or  that.  If  it  is  true,  tbe  plain- 
tiff was  guilty  6t  contributory  negligence  as 
a  matter  of  law.  Therefore  judgment  upon 
the  evidence  cannot  be  rendered  against  tbe 
plaintiff. 

[II  S.  However,  we  think  tbe  defoidant's 
motion  for  a  new  trial  should  be  sustained, 
for  these  reasons:  The  plaintiff's  case  rpsts 
upon  the  theory  that  at  a  distance  of  25  teet 
Irom  the  track  he  could  only  see'  a  train  a[>- 
proacbing  trem  the  west  If  it  was  within  200 
teet  He  testified  that  at  that  distance  he 
could  see  no  further -up  the  track  because  of 
the  section  house  and  because  of  the  ourve 
tn  the  track:  By  a  plat  drawp  to  a  scale  the 
section  bouse  is  shown  to  be  about  125  feet 
west  of  the  middle  of  ttie  street  and  10%  feet 
north  of  tbe  middle  of  the  track.  It  is  niani< 
fest  that*  U  these  measnrements  are  correct, 
and  they  are  snivorted  the  other  evidwce, 
a  train  coming  ftom  the  west  could  be  Been 
In  BSfltB  of  the  section  house  at  a  distance  ot 
something  like  500  feet.  If  the  track  Is 
straiiAt.  There  was  no  testimony  as  to  Just 
where  the  curve  began,  but  the  plat,  which 
covers  over  600  feet  west  of  the  street,  does 
not  show  It.  The  plat,  of  course,  Is  not  to  he 
regarded  as  infallible;  but,  in  the  absence  of 
any  other  actual  measuronents  In  conflict 
wfih  it,  we  do  not  think  a  judgment  incon- 
rtstent  with  it  should  be  allowed  to  stand, 
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track  to  the  west  for  about  200  feet.  In  view 
of  the  issues  Involved,  this  must  be  Interpret- 
ed as  meaning  that,  when  25  feet  from  the 
track,  he  could  not  see  an  approaching  train 
until  It  was  within  200  feet  of  him.  It  can- 
not be  said  that  tbe  finding  was  wholly  with- 
out sui^rt  in  the  evidence,  for  it  corre- 
sponded with  the  plaintiff's  estimate,  bnt  it 
was  In  conflict  with  the  i^t,  against  which 
no  actual  measurements  were  offered. 

Moreover,  the  ^aintiff's  statem^t  was 
that  at  that  distance  tiie  curve  cut  off  the 
view,  when  tiiere  was  no  substantial  evidence 
of  a  curve  within  that  distance.  A  photo- 
graph was  introduced,  looking  west  from  the 
crossing  up  tbe  main  track,  showing  a 
freight  train  approacbing  on  the  passing 
track  to  the  south,  the  rear  cars  of  which 
show  a  curve  to  the  north.  But  the  engine 
iteelf  Is  standing  about  200  feet  west  of  the 
middle  of  the  street,  and  v^lle  tbe  length 
of  the  train,  ot  course,  cannot  be  closely  es- 
timated in  such  a  picture,  it  Is  evid»it  that 
the  curve  doea  not  b^n  for  a  consldi^able 
distance  b^ond  the  200  feet  fixed  by  the  Jury 
as  the  limit  of  vision  from  a  point  25  feet 
north  of  the  track.  The  special  finding  shows 
expressly  that  the  jury  reached  a  conclusion 
(which  would  necessarily  have  been  implied 
from  the  general  verdict)  that  was  in  con- 
flict with  the  only  actual  measurements  sub- 
mitted, upon  vital  matters  that  are  capable 
of  being  ascertained  beyond  any  doabt  In 
this  situation  we  cannot  feel  that  the  Judg- 
ment sbonid  be  allowed  to  stand. 

[6]  6.  The  defendant  submitted  10  special 
questions.  One  of  them  called  for  tbe  dia* 
tance  tbe  occupant  of  an  automobile  couia  see 
west  up  the  tracl£  when  he  was  distant  from 
it  25  feet,  50  feet,  and  75  feet.  The  court 
treated  this  as  8  questions,  and  refused  to 
submit  more  than  10  on  that  basis.  The  de< 
^ndant  then  eliminated  the  question,  so  far 
as  ccmcemed  the  50  and  T5  feet,  and  com- 
plains of  being  required  to  do  so.  The  jury 
having  fixed  200  feet  as  tbe  limit  of  vision 
from  a  distance  of  25  feet,  their  estimate  of 
the  Umlt  from  the  other  distances,  bdng  nec- 
essarily less,  became  practically  immaterial 
for  the  purposes  of  this  trial. 

Questions  that  have  been  raised  with  re- 
qiect  to  instructions  given  and  refused  ar« 
practically  ^wosed  of  by  what  Ims  already 
been  decided  under  other  assignments. 

The  judgment  was  for  $20,000.  The  d^nd- 
ant  urges  that  the  amount  is  enesslve,  and 
It  appears  to  be  very  large^  bnt,  Inasmuch 
as  a  reversal  Is  ordered  upon  other  grounds, 
it  is  not  necessary  to  rule  upon  this  question. 

^e  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

All  the  Justices  concurrtnit 
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BRAD8HAW  «t  nx.  v.  PAYNE,  Dlreotw  Gei- 
•ral  of  RallromdB.   (No.  23381.) 

(Supreme  Court  of  Kansas.    June  10,  1922. 
Bebeadns  Denied  Jul;  8,  1922.) 

(Syllalui  by  tht  Court.) 

1.  Railroad*  ^=>348( I )— Finding  of  nagllgonoe 
In  kloklag  car  unoontrolled  sustainad. 

In  an  action  by  parents  against  a  railroad 
company  to  recover  for  the  death  of  a  minor 
son,  who  was  riding  aa  a  guest  of  the  driver  of 
an  automobile  which  was  ran  into  at  a  street 
cTosrinr  by  a  freight  car,  it  ia  hHd  that  the 
•videoce  auatafned  a  finding  of  negl^tnee  in 
Uddng  the  freight  ear  over  a  public  street 
erosaing  uneontroUed  and  'without  a  brakeman 
on  top  of  the  car,  to  atop  it  with  the  hand 
brake,  if  necessary. 

2.  Nagllgaioo  ^138(30)— Inpatari  ■•gllfleaoa 
of  oooapaiit  of  avtomobiie  hold  for  Jury. 

The  evidence  considered,  and  helS  sufficient 
to  sustain  a  finding  that  the  deceased,  who  was 
a  minor  about  17  years  of  age,  and  the  driver 
of  the  automobile,  were  not  engaged  in  a  com- 
mon enterprise,  so  as  to  render  the  former 
chargeable  with  the  negligence  of  the  latter; 
the  question  being  one  of  fact  to  be  submitted 
to  the  jury. 

3.  Railroads  <&=»327(I2)-43hos4  of  aotomoMlo 
driver  not  negllgoRt  la  falling  to  require  driv- 
er to  stop. 

Assuming  that  the  driver  of  the  automobile 
failed  to  exercise  due  diligence  to  stop  before 
attempting  to  cross  the  railroad  track  in  order 
to  discover  whether  there  was  a  car  or  train 
approaching,  the  deceased,  being  a  mere  guest 
of  the  driver,  was  not,  aa  a  matter  of  law, 
negligent  In  failing  to  obeerve  the  approach 
of  the  car,  or  failing  to  insist  that  the  automo- 
bile be  atopped,  in  order  to  ascertain  whether 
the  car  vaa  approaching. 

4.  Negllgeace  «=»t4l  (I)— Trial  €=^244(4)— In- 
Btruotlons  on  contributory  negligence  of  minor 
held  to  reqaire  jury  to  oonslder  age.  Intelli- 
gence, and  capacity. 

In  such  a  case  it  was  not  error  for  the  court 
to  instruct  that  iu  determining  the  question  of 
contributory  negligence  the  jury  must  take  Into 
consideration  the  age,  intelligence,  and  capacity 
of  the  deceased,  nor  was  it  error  to  add  this' 
qualification  to  the  statement  in  other  instruc- 
tions of  the  rule  respecting  contributory  negli- 
gence. 

5.  Railroads  «=»35t (8)— Instraotloa  oa  negll- 
genee  In  kicking  ear  without  brakonaa  oa  It 
held  Justified  by  eviilenoo. 

An  Instruction  that,  in  breaking  up  freight 
trains,  it  is  very  common  for  switchmen  to 
Uck  a  ear  in  upon  a  track  without  an  en^e 
attached,  but  that  in  doing  so  ordinary  care  and 
diligence  require  that  at  least  one  man  ride  the 
car  and  be  in  a  poaitlon  to  and  give  timely 
warning  at  a  crossing,  and  in  portion  to  cou- 
trol  the  car  by  the  use  of  a  brake  or  otherwise 
held,  that  the  instruction  was  justified  by  the 
evidence  and  the  circumstances  concerning  the 
BurroundlngB  of  the  crosshig  and  the  time  of 
the  collision.  ' 


6.  Death  «»»9(3)-«6,S00  danages  fOr  Mb 
of  SON  17  years  old  held  aot  axoesslv*. 

In  an  action  by  parents  to  recover  for  the 
death  of  a  son  about  17  yean  ttf  age,  there 
was  evidence  showing  that  the  young  man  was 
of  more  than  ordinary  development,  mentally 
and  physically,  Industrious,  healthy,  when  not 
in  school  earned  a  man's  wages  on  his  father's 
farm,  contributed  his  earnings  to  his  parents 
when  working  for  neighboring  farmers,  and 
had  frequently  aald  he  intended  to  remain  witii 
bis  parents  nntH  the  farm  was  paSd  for.  Held, 
that  an  allowance  of  $1,600  for  his  probable 
earnings  from  the  time  of  his  death  until  he  was 
21  years  of  age,  and  $5,000  as  compensation  for 
the  loss  of  earnings  which  he  would  probably 
have  contributed  to  the  parents  after  his  ma- 
jority, is  not  excessive. 

Porter,  J.,  dissenting  iu  part. 

Appeal  ttom  District  Court,  Labette 
County. 

Action  by  James  W.  Bradsbaw  and  wifd 
against  John  Barton  Payne  (James  C.  Da  via. 
Director  (General  of  Railroads,  as  Agent,  etc 
being  substituted).  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

W.  W.  Brown,  O.  T,  Atherton,  and  B.  L. 
Burton,  all  of  Parsons,  for  an>^lant 
W.  D.  Atkinson,  of  Parstms,  for  ai^lleea. 

PORTER,  J.  Claude  B.  Braddiaw„  about 
17  years  of  age,  was  one  of  a  party  of  boys 
who  had  bera  on  a  coon-huntli^  trip  to  the 
Neosho  river  east  of  Parsona,  and  who  were 
returning  to  the  city  between  2  and  3  o'docft 
In  the  morning,  traveling  in  an  automobile 
owned  and  operated  by  Frank  Miller,  when 
the  car  was  struck  at  a  street  crossing  by  a 
shunted  frelgtit  car  of  defendant,  resulting 
in  the  death  of  young  Bradsbaw.  In  this 
action  the  par«its  recovered  a  Judgment  for 
damages,  and  the  defendant  appeals. 

The  switchyards  of  d^eodant  In  the  dty 
of  Parsons  extend  north  and  south  fbr  a 
distance  of  more  than  a  mile^  and  cross 
Crawford  avenue,  which  runs  east  and  west; 
24  tracks  cross  the  avenue,  and  are  In  nse 
day  and  night  In  the  operation  of  engines  and 
switch  cars.  The  petition  allied  tiiat  the 
automobile  approadied  fbe  street  cnwiriDg 
from  tiie  east  at  a  speed  of  about  5  miles  an 
hour;  that  a  large  building  ImiftedUtely  on 
the  Bontta  and  adjacat  to  the  tndk  obstruct 
ed  the  view  from  the  east;  tbst  a  flrel^t 
car,  approaching  from  the  south  at  16  mUea 
an  hour,  collided  wltb  the  antom6Ul&  It 
alleged  tiiat  It  was  the  duty  of  defiant  to 
have  moved  the  car  at  a  less  rate  of  qpeed, 
coupled  and  controlled  by  a  awlteb  ei^w, 
and  to  taave  mng  tlie  b^l  of  tiie  en^ne.  and 
to  have  bad  an  empl(vee  on  top  <tf  the  car 
with  a  lif^t  to  warn  persmis,  and  who 
could  have  cdntrolled  tiie  car  by  the  use  of 
the  band  brake.  The  n^lUsence  charged  wu 
kicking  the  car  across  the  aroiue  unc(ai* 
>  trolled  by  a  switch  engine  or  hand  brake,  and 
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trithont  stgnal  or  warning,  and  failure  to 
maintain  a  watchman.  The  answer,  besides 
a  general  d^lal,  alleged  that  Claude  Brad- 
Bbaw'e  own  n^Ilgence  In  falling,  on  ap- 
[voachlng  the  crossing,  to  lock  or  listen,  or 
to  make  any  eCtort  to  have  the  automobile 
stopped.  In  order  to  make  proper  observa- 
tions, was  the  proximate  cause  of  his  death ; 
Qiat  the  driver  was  likewise  negllgmt,  and 
that  deceased  and  the  driver  were  engaged 
in  a  common  enterprise ;  and  that  the  driver 
was  the  agent  of  the  deceased  in  operating 
the  automobile.  The  reply  was  a  verified 
general  denial,  alleging  further,  that  Claude 
Bradshaw  was  a  passenger,  with  no  control 
over  the  automobile,  and  denying  Qiat  the 
drlvCT  was  his  ag^t. 

The  Jury  returned  a  verdict  in  the  sum  of 
$6,500  In  plaintiffs'  favor,  and  special  findings 
that  the  acts  of  negligence  on  which  they 
based  their  verdict  were:  "A  car  uncon- 
trolled ;  buildings  obstructed  view."  The 
obstructions  of  the  view  by  buildings  was  not 
alleged  as  one  of  the  acts  of  negligence  re- 
lied upon. '  The  Jury  also  found  that  the  auto- 
mobile approached  the  point  of  collision  at  5, 
and  the  freight  car  at  12.  miles  per  hour : 
that  the  automobile  could  have  been  stopped 
within  10  feet  They  also  returned  the  fol- 
lowing answers  to  special  Questions  asked  by 
the  defendant 

"(5)  How  far  south  of  said  crossing  could 
the  fMKmpante  of  said  automobile  have  seen  a 
freight  car  approaching  on  the  east  bouse 
track,  from  the  foUowiDg  point  eastward  along 
the  traveled  portion  of  Crawford  avenue:  From 
a  point  20  feet  eastward  of  the  point  of  colli- 
sion? Answer:  42  feet  south  of  point  of  col- 
lision. 

*'(6)  How  far  south  of  said  crossing  could  the 
occupants  of  said  automobile  have  seen  a 
freight  car  approaching  on  the  .east  house  track, 
from  the  following  point  eastward  along  the 
traveled  portion  of  Crawford  avenue:  From  a 
point  30  feet  eastward  of  the  point  of  colli- 
sion? Answer:  32  feet  south  of  point  of  col- 
lision. 

**  (7)  State  what  efforts,  if  any,  deceased  made 
to  have  the  driver  stop  tbe  automobile  before 
going  upon  said  crossing.  Answer:  None. 

"(8)  If  you  find  for  tbe  plaintUFs,  state  what 
amount  yon  allow  for  loss  of  earnings  prior  to 
his  reaching  the  age  of  21  years?  Answer: 
fl,500. 

"(9)  What  prevented  the  driver  and  the  de- 
ceased from  seeing  the  approaching  freight  car 
In  time  to  have  stopped,  had  tbey  looked  to  a 
point  25  feet  east  of  the  point  of  collisioii?  An- 
swer: Swift's  building;  darkness  snd  glare  of 
are  light 

"(10)  Was  the  driver  of  said  automobile,  and 
said  deceased,  engaged  in  a  mutual  pleasure  trip 
at  the  time  of  the  coUidon?  Answer:  Tes." 

To  questions  submitted  by  plaintiffs  they 
answered  that  Claude  Bradshaw  was  at  the 
time  of  the  accident  a  guest  In  the  automo- 
bile, and  also  that  he  did  nothing  to  direct  its 
operation. 

(1J  The  track  on  which  the  box  car  moved 


was  17^  feet  west  from  the  northwest  cor- 
ner of  Swift's  poultry  warehouse,  which  was 
located  east  of  the  tracks  and  was  the  last 
obstruction  which  prevented  a  vleft'  toward 
the  south  of  the  tracks  upon  which  the 
freight  car  approached.  The  testimony  of 
the  other  boys  who  were  In  the  car  shows 
that  as  they  approached  the  crossing  no  on* 
In  the  car  saw  or  heard  the  freight  car  until 
the  switchman  shouted  to  them,  when  tbey 
all  looked  up  and  saw  the  approaching  car 
and  the  switchman  hanging  on  the  side  with 
a  lantern  In  his  hand.  Their  testimony  was 
that  tbey  were  looking  to  the  north  and 
Bouth  and  listening  for  approaching  cars. 
They  were  also  looking  ahead  and  expecting 
to  see  a  fiagman;  none  was  there.  Brake- 
man  Crane,  an  employee  of  defendant  ^'bo 
was  hanging  on  the  lower  step  of  the  north- 
rast  corner  of  the  approaching  car  with  a 
lantern  on  his  arm,  called  uui  to  the  occu- 
pants of  the  automobile,  and  this  was  the 
first  warning  they  had  of  tbe  approach  of 
the  car.  Willie  Bradshaw,  a  brother  of  the 
deceased,  said  that  when  he  saw  the  box  car 
It  was  25  or  30  feet  from  the  sidewalk  and 
their  automobile  was  8  or  10  feet  from  the 
track ;  the  automobile  slowed  down  when  the 
brakeman  called;  then  the  driver  thought  It 
was  better  to  increase  the  speed  and  try  to 
get  across.  The  freight  car  hit  the  rear 
wheel  of  the  automobile,  shoved  the  car 
around,  and  Claude  was  found  lying  on  the 
track  on  the  north  side  of  the  autDmoblle. 
This  witness  testified  that: 

"Before  the  switchman  halloed,  I  hadn't  heard 
any  engine,  or  hadn't  seen  any  engine,  nor  bad 
I  seen  any  cars  moving.  I  had  not  seen  au;^ 
body  in  town.  From  the  time  we  entered  town 
there  was  no  traffic  on  the  streets;  no  traflSc 
on  the  crossing." 

Ernest  Connelly,  brother-in-law  of  the  de- 
ceased, testifled: 

"As  we  approached  the  crossing,  I  looked 
north  for  engine  or  cars.  I  also  looked  for  a 
flagman;  Miller  was  looking  south  and  said  to 
me,  'One  look  each  way  as  we  come  up  to 
the  crossiDg.'  *  *  *  As  we  approached,  a 
switchman  hanging  on  tbe  northeast  comer  of 
the  car  that  came  out  from  behbid  Swift's 
building,  with  a  lantern  In  bis  hand,  hollered. 
We  was  under  the  street  light  and  it  was  like 
a  man  in  a  bouse  looking  out  the  vidndow  in  the 
dark;  tbe  box  car  came  up  under  tbe  shade 
of  tbe  l^ht;  we  didn't  see  tiie  car  till  It  was 
right  on  us,'  canse  the  l^bt  preranted.** 

Otto  Koch  testifled: 

"I  saw  CO  flagman.  I  looked  north  and  south; 
didn't  see  or  hear  anything.  When  I  discovered 
the  box  car,  we  were  getting  right  on  .  the 
track;  we  couldn't  hardly  see  the  car.  It  was 
a  kind  of  a  gloomy  night  foggy  and  damp,  mist- 
ing, mooDshine,  sind  we  couldn't  hardly  see  the 
car  at  alL  Frank  started  to  stop  the  car  when 
the  brakeman  hollered;  he  saw  we  were  golak 
to  stop  on  the  track,  and  be  then  done  his  best 
trying  to  get  across.  I  stood  up  In  th«  car  and 
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yelled  out,  and  dande  did,  too.  All  tbree  of 
ua  did.  I  don't  kii«v  what  cIm  I  did  do;  I  waa 
too  Kared." 

Orane  testlfled: 

That  he  had  thrown  the  switch  and  then 
crossed  orer  to  the  east  side  and  got  on  the  car 

as  it  passed.  "As  we  were  going  northward  an 
automobOe  came  from  the  east.  There  were 
no  lights  on  it.  I  yelled  when  I  was  aboot  half 
way  up  the  ladder,  and  I  went  on  up  to  the  top 
of  the  car.  The  automobile  came  rigbt  up  to 
within  12  or  IS  feet  from  the  track  before  it 
slowed  down.  Then  the  driver  almost  stopped^ 
then  he  shot  on  across  ahead  of  the  freight  celt. 
When  I  halloed,  I  had  my  hand  on  the  top  stir- 
rup on  the  north  end  of  the  freight  car. 
•  •  *  After  I  shouted  to  the  people  in  the 
automobile,  I  went  op  the  ladder  and  got  on  the 
platform  of  the  brake.  •  •  ♦  Got  to  the 
brake  when  I  saw  a  collision  was  imminent,  and 
I  got  back  on  the  car.  At  the  time  of  the 
accident  I  had  been  to  the  brake  and  left  it. 
I  took  hold  of  the  brake  and  wound  up  the 
chain.  This  was  the  only  way  to  stop  the  car. 
I  commenced  to  wind  as  soon  as  I  got  aronnd  to 
the  end.  I  had  to  get  to  the  brake  before  I 
could  wind  it  up." 

On  crosB-examlnatioD  he  teetlfled; 

"The  brake  was  on  the  north  end  of  this 
car.  The  car  was  running  fast  enough  to  reach 
the  place  it  was  intended  to  go  without  any 
added  power,  I  was  to  control  the  car  by  the 
brake.  After  the  switch  engine  let  go  of  it,  it 
was  wholly  uncontrolled,  unless  I  controlled 
it  by  the  brake.  If  I  had  been  at  the  brake, 
I  could  have  controlled  the  car  and  stopped  it 
in  25  feet.  I  saw  the  boys  as  soon  as  they 
came  in  sight.  The  car  wbb  then  about  12  or 
IS  feet  back  from  the  end  of  the  Swift  Packing 
Company's  house.  I  g&ve  the  signal  as  siion 
as  I  saw  them.  If  I  had  been  on  top  of  the 
car  then,  I  could  have  stopped  it  before  It 
reached  the  center  of  the  street.  The  car  I 
was  riding  was  a  loaded  car  and  made  no  noise. 
The  sutomobile  almost  cleared  the  car.  Just 
an  instant  more  would  have  cleared  it." 

His  testimony  that  he  climbed  to  the  top 
and  reached  the  brake  before  the  collision  Is 
contradicted  by  Willie  Bradahaw,  who  said: 

"He  didn't  go  up  the  side  of  the  car  at  aH. 

He  never  started  up." 

Frank  Miller,  on  rebuttal,  testified: 

"Aa  we  approached  the  crossing,  the  brake- 
man  who  hollered  out  to  us  was  hanging  on  the 
lower  step." 

Otto  Kocht  on  rebuttal,  testl^ed: 

"The  brakeman  hanging  on  the  side  of  the  car 
as  we  approached  Crawford  avenue  crossing 
was  on  the  lower  or  bottom  step.  He  made 
only  one  step  after  I  saw  him." 

French,  a  witness  for  d^endant,  who  was 
euRine  foreman  In  charge  of  the  crew,  testi- 
fled  on  cross-examination: 

"When  the  car  was  Icicked  northward,  I  In- 
tended for  Mr.  Crane,  the  field  man,  to  take 
care  of  it.  It  was  bis  duty  to  do  so  after  it 
was  cut  off.   The  purpose  of  catching  it  and 


ddii^  it  was  to  control  It  He  would  not  U 
able  to  control  It  until  he  was  at  the  brake; 
then  to  control  it  he  would  hare  to  have  it 
tightened  up  where  a  turn  of  the  wheel  wovU 
apply  the  brakea.  Orane  was  about  20  feet 
south  of  Crawford  aT«Que  when  he  caught  the 
car.  The  car  was  then  moving  toward  him. 
The  pnrpose  of  Mr.  Orane  on  that  ear  was  to 
stop  it,  if  it  need  be  stopped  for  any  purpose. 
That  was  his  duty.  It  was  the  duty  of  Ur. 
Crane,  after  he  canght  the  car,  to  go  np  the 
side  of  the  car  to  the  brake,  so  that  he  miglit 
have  the  car  under  control.  The  car  would  not 
be  under  control  wxtil  he  was  at  Uie  brake  sad 
had  the  brake  in  a  poddon  to  apply  it" 

The  evidence  shows  that  the  street  light 
at  the  comer  of  Swift's  building  was  lighted 
every  nlgbt  and  that  it  hung  about  25  feet 
above  tbe  street.  Claude  Bradshav  was  fa- 
miliar with  tbe  crossing;  bis  sister  lived 
near  the  railroad  tracks  on  Crawford  avenoe 
for  a  time,  and  he  bad  frequently  Tinted 
her  there. 

Tbe  defendant,  in  snt^M^  of  Che  oonten* 
tion  that  tbe  deceased  was  negltgeat,  cites 
cases  where  It  bas  been  held  t&at  an  auto- 
mobile driver  must  stop  and  go  to  a  pc^t 
where  he  can  see,  If  there  la  no  other  way  to 
determine  whether  a  train  Is  approaching  on 
a  track  which  be  Is  about  to  cross.  It  Is  hi- 
Blsted  that  the  testimony  of  the  boys  who 
were  In  the  automobile  showed  that,  ettber 
because  of  tbe  condition  of  tbe  atmoi^ere 
or  the  exlstace  of  the  street  light  and  be- 
cause of  the  biuldtngs  near  the  right  of  way. 
they  were  unable  to  observe  for  any  distance 
on  either  side  of  the  crossing,  and  therefore 
it  was  negligence  as  a  matter  of  law  for 
them  to  attempt  to  drive  over  the  croestDg 
without  stopping  and  investigating  whether 
a  car  was  coming.  The  defendant  also  lays 
stress  on  tbe  evidence  showing  that  at  this 
time  in  the  night  there  was  practicaUy  no 
traffic  on  this  public  street,  and  insists  that, 
conceding  It  woold  liave  been  negligence  to 
have  kicked  fbe  car  across  tbe  street  in  the 
daytime  In  a  thickly  populated  part  of  the 
city,  It  was  not  negligence  to  do  so  at  the 
time  and  under  the  circumstances.  We  think 
It  was  negligent  to  have  the  car  kicked  over 
the  public  crosing  at  any  boar  of  tbe  night, 
because  it  was  a  public  street,  upon  whidi 
travelers  were  liable  to  appear  at  any  mo- 
ment, although  tbe  probability  that  'thoe 
would  be  travel  over  the  crossing  at  that 
hour  of  the  night  was  very  slight  The  evi- 
dence shows  that  the  car  might  as  wdl  have 
been  kicked  over  tbe  crossing  without  any 
attempt  to  control  It,  or  with  no  brakeman 
near  it 

The  only  conflict  in  the  testimony  as  (a 
Crane's  movements  was  over  the  questlop 
whether  he  went  to  the  top  of  tbe  car  at  all; 
the  overwhelming  testimony  Is  that  he  did 
not  and  that  bis  neglect  of  this  duty  was  ods 
of  the  causes  of  tbe  collision.  The  Jury  was 
warranted,  upon  the  testimony  of  tbe  fore- 
man, Fiencbt  and  of  Crane  bimeelf,  in.  flod- 
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lag  that  the  car  was  kicked  over  thla  public 
crossiDg  nncontrolled,  and  that  this  negli- 
gence was  the  proximate  cause  of  the  colll- 
slon.  On  the  facts  stated,  and  under  all  the 
drcamstances,  It  cannot  be  said  as  a  matter 
of  law  that  the  deceased  was  guilty  of  con- 
tribatory  negUgence  In  falling  to  observe  the 
approach  of  the  car,  or  falling  to  Insist  that 
the  antomobUe  be  stopped  in  order  to  as- 
certain whether  a  car  was  approaching. 

[2-4]  The  evidence  shows  that  Claude 
Bradshaw  was  not  present  when  the  coon- 
hunting  expedition  was  arranged,  but  was  In- 
vited to  go  along.  The  flndlngs  of  the  Jury 
are  that  he  was  a  guest  of  the  driver,  and 
that  he  did  not  direct  in  any  way  the  opera- 
tions of  the  car,  so  that  even  though  the 
driver  may  have  been  negligent,  the  deceased 
was  not  WiUiams  v.  Wlthington,  8S  Kan. 
809,  129  Pac  1148;  Denton  v.  Railway  Co., 
90  Kan.  61,  133  Fac.  558,  47  L.  R.  A.  (N.  S.) 
820,  Ann,  Gas.  1915B,  63&;  Corley  v.  Railway 
Co.,  90  Kan.  70.  133  Pac.  656.  Ann.  Cas. 
1915B,  764:  Denton  v.  Railway  Co.,  97  Kan. 
498,  155  Pac.  812:  Kessler  t.  Davis  (Kan.) 
207  Pac.  799.  The  deceased  was  a  minor 
slightly  under  17  years  of  age.  In  Angell  v. 
Railway  Co.,  97  Kan.  688,  156  Pac.  763,  It 
was  held  that  It  cannot  be  said  as  a  matter 
of  law  that  a  19  year  old  girl,  riding  In  the 
rear  seat  of  an  automobile  driven  by  her 
brother-in-law,  is  bound  to  advise  him  in  ref- 
erence to  the  management  of  the  car  at  the 
approach  to  a  railroad  crossing. 

There  is  a  contention  that  instructions 
stressed  too  highly  the  fact  that  Claude 
Bradahaw  was  under  age.  In  each  instruc- 
tion which  referred  to  the  general  rule  that 
a  person  must  use  ordinary  care  and  dili- 
gence to  avoid  Injury  to  himself,  there  was 
attached  to  the  qualidcation,  In  substance, 
that  if  the  jury  believed  from  the  evidence 
that  the  deceased  "was  a  youth  of  immature 
judgment  and  understanding  and  Inexperi- 
ence In  the  perils  of  undertaking  to  cross  the 
tracks  under  the  circumstances  surrounding 
htm  at  the  time,  and  that  by  reason  of  such 
immature  judgment  lack  of  understanding, 
and  inexperience,  he  was  incapable  of  un- 
derstanding the  nature  and  extent  of  the 
hazard  and  peril  to  which  he  was  being  sub- 
jected," the  rule  would  not  apply ;  in  sub- 
stance that.  In  order  to  prevent  a  recovery 
because  of  contributory  negltpence  of  tho  de- 
ceased, "the  jury  must  find  and  believe  from 
the  erldence  that  the  dereased  failed  to  exer- 
dse  that  degree  of  care  and  diligence  that 
persons  of  his  age,  undeveloped  Judgment, 
and  inexperience  would  ordinarily  use  under 
the  same  or  similar  circumstances."  It  la 
insisted  that  the  court  laid  too  much  stress 
upon  the  minority  of  the  deceased :  especial- 
ly In  view  of  the  testimony  offered  by  plain- 
tiffs to  show  that  he  was  a  young  man  of 
more  than  ordinary  development,  mentally 
and  physically.  The  evidence  showed  he  had 
atta»ded  the  county  high  school ;  bad  taken 


a  year  of  an  extended  course  in  vocational 
agriculture;  was  very  Industrious,  Intelli- 
gent, healthy,  and  well-dev^oped ;  that  be 
weighed  160  to  160  pounds,  and  was  able  to 
do  a  man's  work  on  the  farm  and  to  earn  a 
man's  wages  at  farm  work;  that  be  pos- 
sessed the  capacity  of  a  man  for  earning 
money  and  doing  work,  and  knew  the  loca- 
tion of  the  crossing  and  the  obstructions 
thereto,  and  was  familiar  with  the  situation 
and  conditions  surrounding  the  place.  It  is 
argued  that.  If  the  jury  followed  the  Instruc- 
tions, they  could  not  escape  the  conclusion 
that  the  fact  of  the  minority  of  the  deceased 
was  one  of  extreme  Importance  for  their  con- 
sideration In  determining  the  duty  he  owed  to 
care  for  his  own  safety.  It  was  not  error  for 
the  court  to  instruct  that  la  determining  the 
question  of  contributory  negligence,  the  jury 
must  take  Into  consideration  the  age,  intelli- 
gence, and  capacity  of  the  deceased.  Was 
it  error  to  add  this  qualification  to  each  state- 
ment of  the  rule  respecting  contributory  neg- 
ligence? We  think  not.  The  instructions  in 
this  respect,  taken  as  a  whole,  made  inca- 
pacity and  Intelligence  the  test  and  not  nee- 
essarlly  the  age  of  the  deceased. 

[6]  Complaint  Is  made  of  an  Instruction 
that.  In  breaking  up  freight  trains.  It  Is  very 
common  for  switchmen  to  kick  a  car  In  on  a 
track  without  an  engine  attached,  but  that 
in  doing  so  ordinary  care  and  diligence  re- 
quire that  at  least  one  njan  ride  the  car,  and 
be  in  a  position,  to  give  timely  warning  at 
the  crossing,  and  in  a  position  to  control  the 
kicked  car  at  all  times  by  the  use  of  n  brake 
or  otherwise.  This,  it  Is  Insisted,  amounted 
to  an  Instruction  that  the  failure  to  take  such 
precautions  was  u^ligence  per  se.  The  in- 
struction was  Justified  In  view  of  the  evi- 
dence showing  the  surroundings  of  the  cross- 
ing, the  obstructions  to  the  view  of  persons 
approaching  from  the  east,  and  the  uncontra- 
dicted testimony  of  the  engine  foreman,  in 
charge  of  the  car;  In  substance,  that  it  was 
the  duty  of  Crane,  the  field  man,  to  ride  the 
car  in  and  to  be  In  a  position  to  control  it  by 
hand  brake.  If  it  needed  to  be  stopped  for 
any  purpose.  On  tbe  conceded  facts,  the  jury 
could  well  say  that  it  was  negl^ence  for  the 
defendant  to  permit  the  car  to  be  shunted 
across  this  public  street  In  the  nighttime  at 
grade,  without  any  warning,  and  with  the 
car  uncontrolled. 

It  Is  contended  that  the  answers  of  the 
jury  establish  the  contributory  negligence  of 
'  Claude  Bradshaw,  because  of  the  distance 
the  findings  show  an  approaching  freight  car 
could  have  been  sera.  If  this  were  a  case  In 
which  Miller,  the  driver,  were  seeking  recov- 
ery, the  point  might  be  well  taken ;  but,  since 
Bradshaw  was  merely  an  invited  guest  of  the 
driver,  the  letter's  negligence  cannot  be  im- 
puted to  tbe  deceased.  The  flndlngs  of  fact 
do  not  establish  as  a  ihatter  of  law  contrit>- 
utory  n^ligence,  and  the  general  verdict  de- 
termines that  Issue  in  favor  of  the  plaintUts. 
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We  find  no  error  In  OTerrallcg  the  motion 
for  a  new  trial. 

[I]  There  Is  a  contention  that  the  verdict 
iB  excesalTe.  The  Jury  allowed  S1.C00  as  the 
probable  earnings  of  the  deceased  from  the 
time  of  bis  death  until  he  was  21  years  of 
age,  a  period  of  substantially  4  years,  and 
$5,000  as  compensation  for  the  loss  of  earn- 
ings which  he  would  probably  have  ccmtrlb- 
uted  to  the  parents  after  his  majority.  The 
life  expectancy  of  the  father  was  shown  to 
be  21  years;  that  of  the  mother  about  the 
same.  The  evidence  upon  the  question  of 
damages  offered  by  the  plalntllT  showed  that 
the  young  man,  In  addition  to  the  capacity 
and  IntelllgKice  already  referred  to,  bad 
contributed  to  plaintiffs  his  earnings  when 
working  for  neighboring  farmers;  that  he 
had  frequently  stated  that  he  intended  to  be 
a  farmer,  and  to  remain  with  his  parents 
'until  the  farm  was  paid  for;  and  that  he  In- 
tended always  to  stay  with  his  parents.  His 
conduct,  declarations,  and  disposition  toward 
his  parents,  his  capacity,  age,  and  Intelli- 
gence, furnlsb  some  basis  for  a  reasonable 
expectation  that  he  would  continue  to  confer 
benefits  upon  them.  Railway  Co.  v.  Fajardo, 
74  Kan.  314,  86  Pac.  301,  6  L.  B.  A.  (N.  S.> 
681;  Brick  Co.  v.  Fisher,  79  Kan.  576,  100 
Pac.  507.  The  jury  could  only  speculate  from 
this  evidence  what  would  6e  a  reasonable 
sum  to  allow  for  damages.  The  majority  of 
the  court  are  of  the  opinion  that  the  amount 
of  the  judgment  cannot  be  regarded  as  exces- 
sive in  this  case. 

It  follows  tbat  the  judgment  is  affirmed. 

JOHNSTON.  0.  J.,  and  BURCH.  MASON, 
WEST,  MARSHALL,  and  DAWSON,  JJ., 

concurring. 

PORTER,  J  (dissenting  In  part).  In  my 
opinion  the  $1,500  allowed  as  the  prospective 
earnings  of  the  son,  over  and  above  the  cost 
of  his  maintenance,  education,  and  keeping 
for  the  four  years  until  he  would  have  ar- 
rived at  majority,  Is  an  excessive  amoupt  ac- 
cording to  general  experience.  I  also  think 
that  the  $5,000  allowed  in  addition  Is  an  ex- 
cessive amount  and  that  tbe  judgment  should 
be  reduced  to  $3,000. 


(lU  Kan.  6U) 

COURT  OP  INDUSTRIAL  RELATIONS  V. 
CHARLES  WOLFF  PACKING 
00.   (No.  23702.) 

(Bnpreme  Court  of  Kansas.    June  10,  1922, 
Rehearing  Denied  July  8,  1922.) 

(ByllahuM  by  the  Court.) 

I.  Master  and  servant  ^16,  69— Coart  of  In- 
dustrial Relations  authorizMl  to  fix  wages 
and  hours  of  labor  In  packing  plant. 

Tbe  Court  of  Industrial  Relations  has  au- 
thority to  make  an  order  establishing  wages  to 


be  paid  employees  and  fixing  the  hours  of  la- 
bor to  be  observed  in  a  packing  house  pltnt 
employing  approximately  300  men,  where  a 
controversy  has  arisen  over  w^es  and  hours 
of  labor  and  a  meeting  has  been  called  to  take 
a  strike  vote,  and  where,  instead  of  voting  to 
strike,  tbe  employees  have  voted  to  submit  the 
controversy  to  tbe  Court  of  Industrial  Bda- 
tions  and  have  submitted  that  controversy  to 
that  court. 

2.  Master  and  servant  «=»I6— Court  •t  Indus* 
trial  Relations  cannot  make  order*  beyond  no- 
tice. 

Tbe  Court  of  Industrial  Relations  cannot 
make  orders  to  be  observed  by  tbe  operators 
of  a  packing  bouse  plant  beyond  tbe  matters 
embraced  within  the  notice  given,  unless  the 
operators  consent  tbat  matters  outside  the  no- 
tice may  be  investigated. 

I 

3.  Constitutional  law  «=9275(2)— Master  and 
servant  <^=>69— Court  of  Industrial  Reiatiess 
ean  make  temporary  order  raising  wagoa,  al- 
tlMugh  plant  is  operated  at  a  loss. 

Under  proper  circumstances,  tbe  Court  of 
Industrial  Relations  can  make  an  order,  tem- 
porary in  effect,  slightly  raieing  tbe  wages  of 
employees  in  a  packing  bouse  plant  and  fixing 
the  hours  of  labor,  although  tbe  plant  at  tbe 
time  the  order  is  made  is  being  operated  at  a 
loss. 

Burch  and  Porter,  JJ.,  dissenting. 

Original  proceeding  In  mandamus  by  the 
Court  of  Industrial  Relations  against  the 
Cliarles  Wolff  Packing  Company.  Peremp- 
tory writ  Issued  to  compel  the  defendant  to 
put  into  effect  certain  parts  of  the  orda  <rf 
the  Court  of  Industrial  Relations. 

Baxter  D.  McClaln,  of  Ida,  for  appelant 
D.  R.  Kite,  of  Topeka,  for  appellee. 

MARSHALL,  J.  This  Is  a  continuation  of 
Court  of  Industrial  Relations  v.  Packing  Co.. 
109  Kan.  629.  201  Pac  418.  There  this 
court  said: 

"This  is  an  oris^nal  proceeding  in  manda- 
mus to  compel  the  Wolff  Packing  Company, 
hereinafter  named  the  defendant,  to  put  in 
effect  a  scale  of  wages  to  be  paid  by  it  to  its 
employees  and  to  establish  hours  of  labor  as 
ordered  by  the  Court  of  Industrial  Relations, 
hereinafter  named  the  plaintiff." 

Tbe  former  opinion  diiq^osed  of  a  number 
of  leg^  questlous.  This  is  an  opinion  in  the 
same  action,  and  disposes  of  tbe  qaestlons 
that  arise  on  the  evidwce. 

[1]  1.  The  evidence,  which  waatakra  by  A. 
L  Noble,  of  Wichita,  who  was  by  this  court 
appointed  commissioner  to  take  the  evidence 
and  make  findings  of  fact  and  conduBlons  of 
law,  shows  -that  the  defendant  was  engaged 
in  operating  a  packing  plant  in  the  dty  of 
Topeka  for  Che  purpose  of  slaughtering  ani- 
mals for  food ;  tbat  the  defendant  employed 
about  300  workmen  in  tbe  operation  of  its 
plant;  tbat  a  controversy  arose  between  the 
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defendant  and  its  employees  concerning 
wages,  hours  of  labor,  and  certain  conditions 
under  which  the  employees  worked ;  that  a 
meeting  of  the  employees  was  called  for  the 
purpose  of  voting  on  a  proposition  to  strike 
on  account  of  the  controversy ;  that  at  the 
meeting  thus  called  the  employees  voted  to 
present  the  controversy  to  the  plaintiff  rath- 
er than  to  strike;  and  that  thereafter  a 
complaint  was  filed  with  the  plaintiff.  It  Is 
now  Insisted  that  the  evidence  does  not  show 
such  an  emergency  as  gives  to  the  plaintiff 
Jurisdiction  to  make  any  order  on  the  com- 
plaint that  was  flied. 

On  the  former  bearing  it  was  contended  by 
the  defendant  that  the  pleadings  did  not  al- 
lege that  sud)  an  emergency  existed  as  gave 
to  the  plaintiff  the  extraordinary  power  of 
regulating  the  wages  to  be  paid  by  the  de- 
fendant to  Its  employees.  This  court  In  the 
syllabus  to  the  form^  (pinion  said: 

"The  petition  filed  in  this  action  alleged  that 
sucb  an  emergency  existed  as,  justified  the 
Coort  of  InduBtrial  Relations  In  making  an 
Investigation." 

What  was  said  In  the  former  opinion  is 
approved.  The  defendant's  plant  Is  a  small 
one,  and  It  may  be  admitted  that,  If  It 
should  cease  to  operate,  the  effect  on  the 
supply  of  meat  and  food  In  this  state  would 
not  greatly  Inconvenience  the  people  of  Kan- 
sas; yet  the  plant  manufactures  food  prod- 
ucts and  supplies  meat  to  a  part  of  the  peo- 
ple of  this  state,  and,  If  It  should  cease  to 
operate,  that  source  of  supply  would  be  cut 
off.  The  plant  comes  within  the  operation  of 
the  law,  and  the  Court  of  Industrial  Rela- 
tions has  power  to  make  the  orders  provided 
by  law  under  the  circumstances  named  In  the 
statute.  The  petition  alleged  facta  which 
show  that  such  an  emergency  as  the  law 
contemplates  existed,  and  gave  to  the  plain- 
tiff authority  to  Inquire  concerning  the  mat- 
ters alleged  In  the  complaint.  The  evidence 
established  facts  sufficient  to  give  to  the 
Court  of  Industrial  Relations  authority  to 
make  proper  orders  thereunder. 

Another  matter  that  may  be  properly  men- 
tioned in  connection  with  the  discussion  of 
fbXa  subject  is  that  there  is  a  presumption 
ttiat  the  plaintiff  made  its  order  under  proper 
elrcumstances.  That  presumption  Is  not  con- 
clusive: it  is  rebuttable;  yet  the  presump- 
tion exists,  and  whatever  weight  It  has  must 
of  necessity  be  placed  In  support  of  the  order 
made  by  the  Court  of  Industrial  Relations, 
although,  in  an  action  to  compel  compliance 
with  an  order  of  that  court,  the  court  trying 
the  actlcni  must  determine  the  matter  for 
Itaelf. 

[1]  2.  The  plaintiff  has  filed  a  large  num- 
ber  of  exceptions  to  the  report  of  the  com- 
missioner, both  as  to  matters  of  fact  and 
matters  <Nf  law.  The  commissioner  reported, 
as  one  of  bis  conclusions  of  law,  that  the 
orders  contained  la  paragraphs  i.  6^  6^  7, 


8, 10, 12, 13,  and  16  of  the  order  of  the  plain- 
tiff were  made  without  Jurisdiction  and  are 
imenforceable.  This  makes  it  necessary  to 
set  out  those  orders.  The  plaintiff  ordered 

that— 

"(1)  In  this  Industry  the  principles  of  the 
open  shop,  as  now  and  heretofore  existing  by 
agreement  of  the  parties,  are  improved  by  the 
court  and  shall  coDtinue. 

"(2)  Employees,  whether  organized  or  un- 
organized, shall  receive  wagea  as  shown  in 
Bcbedules  hereinafter  set  out. 

"(3)  A  basic  working  day  of  eight  boors 
shall  be  observed  in  this  industry;  but  a 
9-hour  day  may  b«  observed  not  to  exceed  two 
di^B  in  any  one  week  without  penalty:  Pro- 
vided, however,  that  if  the  working  hours  of 
the  week  shall  exceed  48  in  number,  ell  over 
48  shall  be  paid  for  at  the  rate  of  time  and 
one-half.  Furthermore,  In  case  a  day  in  ex- 
cess of  the  8-bour  day  shall  be  observed  more 
than  two  days  in  any  one  week,  all  over  8  boors, 
except  for  said  two  days  In  said  week,  ahall 
be  paid  for  at  the  rate  of  time  and  one-half, 
even  though  the  working  hours  <d  the  week 
may  be  48  hours  or  (ewer. 

"(4)  No  guaranty  of  time  per  week  is  spe- 
dfically  ordered;  but  sufficient  work  shall  be 
offered  to  the  regular  employees  in  eadi  and 
every  month  so  that  the  monthly  earnings  of 
regular  workers  wiU  be  sufficient  to  constitute 
a  fair  wage  under  the  Kansas  industrial  law, 
as  heretofore  defined  by  this  court. 

"(5)  The  maoagement  of  the  industry  shall, 
whenever  possible,  notify  the  workers  in  case 
the  plant  is  not  to  operate  the  following  day, 
by  bulletins  posted  at  the  time  clock  prior  to 
the  closing  hour,  and,  if  that  be  Impossible, 
then  by  signal  from  the  steam  whistie  the  fol- 
lowing morning,  to  make  it  unnecessary  for 
workers  to  come  to  the  plant  when  there  wiD 
be  no  work. 

"(6)  Hours  of  beginning  work  shall  be  aet 
by  the  management,  and  may  be  changed  when 
necessary;  but  reasonable  notice  shall  be  ^v- 
en  the  employees  of  changes. 

**(7)  The  swiority  role  as  heretofore  ob- 
served in  the  Industry  may  continue. 

"(8)  Reasonable  rules  and  regulations  in  re- 
gard to  conduct  about  the  plant  may  be  made 
from  time  to  time  as  the  same  may  be  nec- 
essary, and  reasonable  notice  of  all  such  shall 
be  given  by  posting  at  the  time  clock  or  per- 
sonal notice  to  employees. 

"(9)  Women  workers  shall  receive  the  sams 
wages  as  men  engaged  in  the  same  dass  and 
kind  of  work. 

"(10)  Toileto  and  dresring  rooms  used  by 
the  women  workers  shsll  be  in  charge  of  a 
woman. 

"(11)  Piece-work  rates  ahall  be  paid  in  ac- 
cordance with  piece-work  schedoie  herein  set 
out 

"(12)  Minor  details  in  regard  to  work  and 
wages  cannot  be  set  out  in  an  order  of  this 
court;  but  whenever  differences  arise  at  any 
time  they  should  be  taken  up  by  the  grievance 
committee  of  the  employees  and  the  manage- 
ment, and  reasonaUe  time  shall  be  allowed  for 
consideration  and  adjustment  of  the  differ- 
ences. 

"(18)  'The  total  working  time  for  women  em- 
ployees, indastve  of  overtime,  shall  not  ex- 
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^eed  M  hours  In  nsj  om  week  and  not  more 
than  9  hoari  in  any  one  day. 

"(14)  Workers  paid  by  the  week  or  day.  If 
employed  within  tiie  plant  and  not  within  the 
office  or  sales  department,  shall  be  subject  to 
hours  of  work  and  overtime  as  other  em- 
ployees under  the  terms  of  findinr  No.  8. 
hereof. 

"(15)  The  temporary  order  heretofore  made 
to  this  case  shall  stand  and  be  complied  with 
by  the  respondent  company,  beginning  on  the 
date  of  said  temporary  order  and  contiDuing 
until  May  1,  1921,  the  date  of  this  order. 

"(16)  The  respondent  company  shall,  with- 
in a  reasonable  time,  famish  a  suitable  room 
for  its  employees  in  which  to  eat  their  midday 
lunch,  weU  ventilated  and  apart  from  those 
portions  of  the  packing  honse  In  which  the 
work  of  slaughtering  animals  and  dressing  and 
preparing  the  packing  products  are  carried  on. 
and  apart  from  toilets  and  dressing  rooms. 

"(17)  The  following  schedule  of  minimum 
wages  shall  be  paid  by  the  respondent  com- 
pany to  its  respective  employees,  to  wit:  [The 
details  of  the  schedule  are  immaterial.] 

"(18)  The  eatablishing  of  the  above  mini- 
mum wage  schedule  shall  not  in  any  way  be 
construed  as  restricting  or  preventing  the  re- 
spondent from  paying  a  higher  wage  when  the 
same  is  deemed  advisable. 

"(19)  In  departments  operating  24  hours  a 
day  and  seven  days  a  week,  each  employee 
therein  shall  be  entitled  to  one  day  off  each 
week.  In  other  departments  work  performed 
on  Sunday  and  legal  holidays  shall  be  paid  for 
at  the  rate  of  time  and  one-half. 

"This  order  shall  take  effect  and  be  in  force 
on  the  1st  day  of  May,  1921,  and  shall  continue 
until  changed  by  the  court,  or  changed  by 
agreement  of  the  parties  with  Uie  approval  of 
the  court." 

The  conclusion  of  law  reached  by  the  com- 
missioner was  based  on  the  fact  that  the 
complaint  filed  with  the  {riaintiff  did  not  al- 
lege anything  to  give  the  court  Jurisdiction  to 
make  orders  concerning  the  subjects  men- 
tioned In  paragraphs  1,  5,  6,  7>  8,  10,  12,  13, 
and  16  of  the  order.  An  examination  of  the 
complaint  reveals  that  nothing  was  said  coo- 
eeming  any  of  these  matters. 

The  plaintiff  urges  that  those  matters  were 
embraced  within  tbe  complaint  because  they 
were  embraced  wtthln  the  contract  between 
the  defendant  and  Its  employees,  and  that  a 
copy  of  the  contract  was  attadied  to  tbe  com- 
plaint The  plaintiff  also  contends  that  the 
defendant  waived  Its  right  to  object  to  those 
parts  of  the  order  being  put  Ipto  effect  be- 
cause the  defendant  insisted  on  the  contract 
being  Introduced  lA  evidence  and  because  tbe 
defendant  tfatough  its  attorney  stated  to  the 
Court  of  Industrial  Relations  that — 

He  was  "authoriKed  to  make  a  proposal  to 
the  court  that  it  is  not  prepared  to  accept  the 
terms  of  tbe  order  of  March  21,  1921,  making 
the  S-hour  day  as  the  basic  day,  with  time  and 
one-quarter  for  tbe  ninth  hoar  and  time  and 
one-half  thereafter,  but  as  a  counter  proposal 
the  Charles  Wolff  Packing  Company  proposed 
to  adopt  the  4&-hour  week,  meaning  thereby 


that  employees  shall  he  paid  the  regnlar  sdwd- 
ule  for  48  hours*  work,  and  all  time-  employed 
over  48  hoars'  work  shall  be  paid  for  at  the 
rate  cS  time  and  one-half:  the  employees  if 
working  less  than  48  hours  shall  be  paid  at 
the  regular  schedule  for  the  time  actually  en- 
gaged, but  the  company  does  not  consent  to 
the  fixing  of  any  guaranty  of  hours  per  week? 

On  tbe  bearing  before  that  court,  tbe  de- 
fendant unqualifiedly  agreed  to  make  tbe 
wages  of  women  tbe  s^e  as  those  of  tbe 
men  for  tbe  same  kind  of  work.  That  agree- 
ment was  put  into  effect,  and  there  Is  now 
no  controversy  about  that  portion  of  the  or- 
der. Other  than  the  agreement  concerning 
the  wages  of  wom.en,  it  does  not  appear  that 
the  defendant  submitted  for  the  considera- 
tion of  tbe  plaintiff  anything  except  what 
was  contained  In  the  complaint.  An  exam- 
ination of  the  complaint  reveals  that  tbe  only 
questions  named  In  It  were  wages  and  boors 
of  labor. 

Section  10  of  chapter  29  of  the  Laws  of 
1920.  Special  Session,  the  Court  of  Indostilal 
Relations  Act,  reads: 

"Before  any  hearing,  trial  or  investigation 
shall  be  held  by  said  court,  such  notice  as  the 
court  shall  deem  necessary  shall  be  given  to 
all  parties  interested  by  registered  U.  S.  maU 
addressed  to  said  parties  to  the  post  office  of 
the  usual  place  of  residence  or  business  of  said 
interested  parties  when  same  Is  known,  or  by 
the  publication  of  notice  in  some  newspaper 
of  geoeral  circiilatlon  In  the  coanty  in  which 
said  Industry  or  employment,  or  tbe  principal 
ofiice  of  such  utility  or  common  carrier  Is  lo- 
cated, and  said  notice  shall  fix  the  time  and 
place  of  said  investigation  or  hearing.  Tbe 
costs  of  publication  shall  be  paid  by  said  court 
oat  of  any  funds  available  therefor.  Such  no- 
tice shall  contain  the  substance  of  the  matter 
to  he  Investigated,  and  shall  notify  all  per- 
sons interested  in  s^d  matter  to  be  present  at 
the  time  and  place  named  to  give  snch  testi- 
mony or  to  take  snch  action  as  they  may  deem 
proper.** 

The  notice  served  on  tbe  defendant  was  a 
copy  of  the  complaint,  with  a  copy  of  the 
contract  between  tbe  defendant  and  Its  em- 
ployees. Such  a  notice  as  is  required  by  the 
statute  was  not  given  to  the  defendant  con- 
cerning tbe  subjects  named  In  paragraphs  1, 
5,  6,  7,  8,  10,  12,  iS,  and  16  of  the  order  of 
the  Court  of  Industrial  Relationa,  and  the 
defendant  did  not  voluntarily  submit  to  an 
Inquiry  into  those  matters.  It  follows  tbat 
the  court  had  no  Jurisdiction  to  make  any 
order  concerning  any  of  them.  Howevo',  It 
should  be  stated  that  If  in  the  course  of  its 
investigation  matters  tbat  ought  to  be  con- 
sidered should  come  to  the  knowledge  of  the 
court.  It  may  investigate  them  and  mate  oi^ 
ders  concerning  tbem  after  taking  tiie  necea* 
sary  steps  to  acquire  jurisdiction. 

[S]  3.  Tbe  commissioner  found  and  tbe 
evidence  shows  that  for  some  time  prior  ta 
the  making  of  tbe  order  by  tbe  plalntifF,  tbe 
defendant  bad  been  operating  its  ^anC  at  a 
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but  the  evidence  does  not  sbow  what 
vas  the  cause  of  the  loss.  The  order  made 
hj  the  Ooart  of  Industrial  Relations  sightly 
raised  the  wages  of  the  employees  over  the 
wages  that  were  in  eflTect  at  the  time  the 
order  was  made. 

The  stock  of  the  defendant's  plant  Is 
larg^  bdd  by  the  Allied  Packers,  a  Dela- 
ware corporation  with  headquarters  at  Chi- 
cago. IIU  operating  six  other  meat-iMcking 
plantB  altnated  In  eastern  cities  and  in 
Canada.  A  portion  of  the  proceeds  arising 
from  the  defendant's  plant  Is  paid  over  to  the 
Allied  Packers.  How  mudh  does  not  appear. 

Seetlan  8  of  chapter  29  of  the  Laws  of 
1920.  tbe  Court  of  Industrial  Relations  Act, 
provides  that — 

"If  either  party  to  sach  tfODtroveray  shall  in 
good  faith  comply  with  any  order  of  said 
Court  of  Industrial  Relations  for  a  period  of 
sixty  days  or  more,  and  shall  find  said  order 
Qnjukt.  nnreasonable  or  impracticable,  said 
party  may  apply  to  said  Court  of  Indastrial 
Belationi  for  a  modification  thereof  and  said 
Court  of  Industrial  Rvlationi  shall  hear  and 
determine  said  application  and  make  fiudinga 
and  orders  in  like  manner  and  with  like  effect 
as  originally.  In  such  case  the  eridence  taken 
and  submitted  in  the  origin&I  hearing  may  be 
considered." 

The  Oonrt  of  Industrial  Rations,  In  Its 
opinion  on  which  the  order  was  based,  said: 

"Any  order  made  by  this  court,  after  baring 
been  put  Into  force  and  effect  for  a  period  of 
60  days,  may  be  reviewed  at  the  instance  of 
either  party  and  additional  evidence  introduced 
to  sliow  its  practicability,  its  impracticability, 
its  reasoQableness  or  its  unreasonableneas. 
The  order  made  in  this  Case  at  this  time  will 
be  made  in  view  of  that  provision  of  tbe  law. 
The  busineHs  conditions  of  the  day  are  unusual 
and  unstable,  and  60  days  or  00  days  may  bring 
about  sndi  changes  as  would  require  a  revision 
of  any  order  made  herein." 

L«ws  and  orders  fixing  rates  for  ft  period 
of  time  for  public  utilities  have  been  sustain- 
ed to  determine  their  effect  npon  the  revenue 
of  such  utility.  Wilcox  r.  Consolidated  Gas 
Co.,  212  U.  S.  22.  66.  29  Sup.  Ot  182.  5S  L. 
Ed.  382.  48  L.  R.  A  (N.  S.)  1134,  16  Ann. 
Ca».  1034:  Northern  Pacific  Ry.  North 
Dakota,  216  U.  S.«S79,  30  Sup.  Ct  428,  04 
L.  Ed.  624;  Lincoln  Oas  Co.  t.  Lincoln,  2B0 
U.  S.  2S6,  269.  39  Sop.  Ot  464,  »  L.  Ed.  968. 

Tbe  defendant's  plant  Is  being  operated  at 
a  loss,  and  the  order  of  the  Court  of  Indus- 
trial Relations  Increases  tbe  wages  of  its  em- 
ployees. Jm  the  order  Invalid  for  that  rea- 
son? TbB  gatenl  schednle  of  rates  charged 
by  pidUle  aerrlce  otffporatlottB  cannot  be  de- 
creased by  lawfully  constituted  r^ulatlng 
bodies  wlien  the  badness  of  that  corporation, 
otherwise  prAdotly  aad  effl<toitly  conduct- 
ed, Is  being  operated  at  a  loss.  This,  so  far 
as  state  regiUatlw  Is  ccmcemed,  te  based  on 
the  Fourteenth  Amendment  to  tbe  Cdnstlta- 
tkm  of  the  United  States,  prcblbltlQg  any 


state  from  depriving  any  person  of  property 
without  due  process  of  law,  and  from  denying 
to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  law.  Compelling  a 
public  service  corporatloo  to  render  service 
at  a  loss  is  a  violation  of  the  prohibitions 
contained  In  the  Fourteenth  Amendment; 
but  rates  and  wages  arO'  not  tbe  same. 
Rates  are  compensation  paid  by  those  who 
desire  the  services  of  public  service  corpora- 
tions for  the  services  rmdered  by  such  cor- 
porations. Wages,  for  the  purposes  now  un- 
der discussion,  are  that  part  of  the  cost  of 
the  finished  product  given  to  those  who  per- 
form service  in  Its  production.  AnoOier  way 
of  distinguishing  the  two  Is  that  rates  are 
tbe  inioes  paid  to  public  service  corpora- 
tions for  ttielr  finidied  product;  wages  are 
tbat  part  of  tbe  cost  of  tbe  finished  product 
given  to  tboae  who  perform  service  in  Its 
production. 

Tbe  operators  of  a  packing  plant  cannot 
by  law  be  compiled  to  sell  tb»  finished  prod- 
uct of  their  plants  at  a  price  Out  will  not 
allow  tbem  a  fair  return  upon  tbe  Invest- 
ment,  bat  tbat  does  not  say  that  those  op- 
erating tbe  padclng  plant  cannot  be  com- 
pelled by  law  to  pay  a  living  wage  to  tbelr 
employeee,  notwithstanding  the  foctthat  tbe 
plant  la  being  operated  at  a  loss.  An  indus- 
try of  any  kind  that  cannot  be  operated  ex- 
cept at  tbe  sacrifice  of  Its  employees  ought 
to  quit  bnsinees.  An  Industry  ought  not  be 
[)ermitted  to  recoup  its  losses  out  of  tbe  wag- 
es of  its  employees,  where  those  employeee 
are  in  such  a  condition  that  they  cannot  pre- 
vent It.  It  may  be  argued  that  a  laboring 
man  Is  not  compelled  to  work  for  any  partic- 
ular employer,  and  tbat  tbe  laboring  man 
can  quit  at  any  time  and  go  elsewhere.  So 
far  as  the  law  Is  concerned,  this  is  true — he 
has  an  absolute  right  to  go  and  seek  work  In 
some  other  place;  but  actually,  and  in  fact, 
it  is  often  Impossible  for  a  working  man  to 
quit  the  work  in  which  he  is  engaged  and 
readily  find  other  work.  Bconomic  condi- 
tions are  tasHk  tbat.  most  of  tbe  time,  wbed 
a  working  man  finds  blmaeU  ont  of  w<nrk, 
he  must  remain  out  of  woi^  for  days,  vreeks, 
and  months,  diulng  which  time  be  and  his 
family  sul^.  Many  a  working  man  can- 
not quit  when  he  dealree  ao  to  do.  He  must 
continue  to  work  although  bis  wages  are 
not  sufficient  to  properly  feed  and  clothe 
himself  and  his  family  and  educate  bis  chil- 
dren. Public  welfare  demands  tbat  all  In^ 
dustrles  tbat  provide  food,  clothing,  2u^ 
and  transportation  shall  contlnne  to  operate 
because  without  their  operation  suffering 
must  result;  but  public  welfare  likewise  de- 
mands that  the  working  man  engaged  in  tbe 
prodnction  of  the  things  that  minister  to 
the  comfort  of  all,  must  be  paid  sndi  ocnn- 
pensatltm  for  bis  services  as  will  enable  him 
to  live  In  the  manner  described  In  the  Oonrt 
of  Industrial  Rations  Act.  ' 
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The  defendant  Is  operating  Its  plant  at  a 
loss.  Why  does  not  appear  from  the  evi- 
dence. At  least  this  court  Is  unable  to  de- 
termine why,  and  for  the  purpose  of  this 
discussion  it  Is  unnecessary  to  ascertain 
why.  The  plant  may  be  badly  located  on 
account  of  transportation  facilities.  There 
may  bare  been  managerial  mismanagement. 
A  part  of  the  money  arising  out  of  the  op< 
eration  of  this  plaut  may  have  been  taken 
by  the  Allied  Packers  and  used  in  the  op- 
eration of  the  other  plants  conducted  by 
them.  It  may  have  been  that  the  loss  was 
due  to  unstable  conditions  In  live  stock  and 
meat  markets  prevailing  during  the  time 
covered  by  the  Investigation  of  the  Court  of 
Industrial  Relations.  The  defendant  con- 
tends that  to  prevent  operating  Its  plant  at 
a  loss,  It  must  have  Its  employees  work  for 
less  than  what  the  Court  of  Industrial  Re- 
lations has  determined  are  living  wages.  In 
other  words,  the  defendant  is  trying  to  pre- 
vent loss  In  its  business  by  putting  the  loss 
on  its  employees.  That  should  not  he  done 
if  its  employees  are  thereby  compelled  to 
work  for  less  than  living  wages.  If  the 
plant  cannot  operate  without  so  doing,  it  la 
only  a  question  of  a  short  time  until  it  must 
stop.  If  the  plant  Is  badly  located  on  ac- 
count of  transportation  to  its  market  or 
from  the  source  of  supply  of  Its  raw  materi- 
al, it  ought  to  be. moved  to  where  these 
handicaps  will  not  exist  If  the  loss  is 
caused  by  managerial  foulta,  they  ought  to 
be  corrected.  Ilecoupment  of  losses  caused 
by  either  of  these  matters  ought  not  be 
brought  about  by  compelling  the  working 
man  to  labor  for  less  than  a  living  wage. 

The  defendant  should  be  compelled  to  pay 
the  wages  flxea  in  the  order  made  by  the 
Court  of  Industrial  Relations,  and  should 
be  compelled  to  establish  the  hours  of  labor 
tbeiA  8zed.  and  should  look  elsewhere  to 
recoup  Its  losses  and  find  the  means  of  op- 
erating Its  plant  at  a  profit. 

A  peremptory  writ  of  mandamus  will  Is- 
sue to  compel  the  defendant  to  put  into  ef- 
fect those  parts  of  the  order  of  the  Court 
of  Industrial  Relations  numbered  2,  3.  4.  9, 
11.  14,  15.  17,  18,  and  19. 

JOHNSTON,  O.  J.,  and  MASON,  WEST, 
and  DAWSON,  JJ.,  concurring. 

BURCH,  J.  {dissenting).  I  and  myself 
halted  at  the  very  threshold  of  this  litiga- 
tion. So  far  as  It  is  Involved  in  this  case, 
the  act  creating  the  Court  of  Industrial  Re- 
lations belongs  in  the  class  of  statutes  be- 
ginning to  be  known  In  the  field  fit  constitu- 
ticmal  law  as  emergency  statutes.  The  Court 
of  Industrial  Relations  is  to  do  for  this 
state,  by  means  of  orders  respecting  the 
conduct  of  essential  industries,  what  Con- 
gress did  for  the  United  States  when  it 
passed  the  Adamson  Law,  and  what  the 
li^ltslatare  of  Mew  York  did  for  the  peoide 


of  that  state  when  It  passed  the  Emergency 
Housing  Laws.  The  statute  was  Interpret- 
ed In  this  manner  in  the  case  of  State  ex  reL 
V.  Hovat,  109  Kan.  376,  198  Pac.  686;  and 
la  the  original  opinion  in  this  case.  Court 
of  Industrial  Relations  v.  Padclng  Co.,  109 
Kan.  629,  201  Pac.  418.  The  LegisUture  did 
not  completdy  socialize  the  manufacture  of 
food  products,  the  manufacture  of  clothing, 
and  the  production  of  fuel,  and  the  mere 
fact  that  the  defendant  conducts  one  of  the 
essential  industries  la  not  enough  to  subject 
its  business  to  state  controL  The  Legisia* 
ture  had  In  mind  the  coal  strike  of  1919- 
1920,  and  merely  authorized  Intervention  by 
the  Court  of  Industrial  Relations  to  insure 
such  efficiency  and  continuity  In  production 
of  the  necessaries  of  life  as  will  save  the 
people  from  annoyance  and  distress.  In  the 
Howat  Case  It  was  said: 

"Continooas  production,  and  production  ae- 
cording  to  the  approval  of  an  efficiency  expert, 
are  not  required  at  all.  Only  that  contiouity 
and  efliciency  are  required  which  will  secure 
the  people  from  privation  end  oppression. 
*  *  *  A  controversy  between  employer  and 
workers,  or  between  groups  or  crafts  of  work- 
ers, 'which  endangers  production,  creates  an 

emergency,  with  which  the  court  may  deal. 
»   •  * 

"Section  9  does  not  authorize  a  general  re- 
vision of  labor  contracts."  109  Kan.  414.  416, 
198  Pac.  701. 

To  be  cognizable  by  the  Court  of  Indus- 
trial Relations,  the  nuisance  of  strife,  dis- 
order, and  waste,  and  the  menace  to  publio 
peace,  public  health,  and  public  wdfare  gen- 
erally consequent  on  Industrial  controversy 
must  be  related  to  the  utimate  object  of  the 
statute. 

Applying  the  foregoing  Interpretation  ot 
the  statute  to  the  present  case,  until  a  con- 
troversy brings  within  reasonable  contem- 
plation a  discomforting  shortage  In  the  sap- 
ply  of  food  which  the  defendant  produces, 
public  Interest  does  not  attach  to  the  con- 
duct of  Its  business,  and  the  powers  confer- 
red by  tbe  statute  are  not  called  into  actJoo. 

It  seems  quite  dear  the  Court  of  Industri- 
al Relations  did  not  act  on  this  interpreta- 
tion of  the  statute.  It  evidently  believed 
that  on  simple  complaint' it  could  regulate 
conduct  of  the  defendant's  business,  and  it 
even  went  far  b^ond  the  complaint  presai^ 
ed  to  it,  In  its  regulations. 

The  complaint  to  the  Court  of  Industrial 
Relations  alleged  broadly  that  the  contro- 
veriQr  beCweoi  the  defoidant  and  ita  em- 
ployees  was  one  which  endangered  contin- 
uous operation  and  efficiency  of  the  service 
rendered  by  the  defendant's  plant,  and  that 
the  controversy  affected,  and  would  affect, 
the  manufacture  and  production  of  com- 
modities necessary  for  human  food  within 
the  state  of  Kansas.  Tbe  petitlcHi  to  this 
court  pleaded  this  complaint,  and  the  court 
properly  enough  bdd  that  tbe  petitkm  sufll- 
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dently  alleged  an  emergency  bad  arisen 
wtiic^  Justified  the  Industrial  court  in  taking 
cognisance  of  the  complaint  Court  of  In- 
dustrial Relations  t.  Packing  Ck>.,  108  Kan. 
629,  635,  201  Pac.  41&  The  court  now  says, 
in  effect,  that  the  evidence  taken  by  Gommls- 
idoner  Noble  established  the  fact  that  an 
emergency  had  arisen  such  as  the  statute 
contemplates.  Presumably  the  court  refers 
to  the  evidence  bearing  upon  the  meager 
facts  stated  in  the  opinion.  If  the  court  re* 
fers  to  other  evidence  establishing  a  stat> 
vtory  emergency,  I  have  not  been  able  to 
discover  it  by  searching  the  record. 

Mr.  Charles  Wolff,  president  and  general 
manager  of  the  defendant,  testified  as  fol- 
lows: 

"Q.  Where  are  yoor  products  sold,  Ifr. 
VTolCf?  A.  Throughoat  the  United  SUtes;  al- 
so do  some  export  business. 

**Q.  What  proportion  of  yoor  sales  of  your 
products  is  made  In  the  state  of  Kansas,  as 
compared  with  the  whole  amount  of  the  busi- 
ness? A.  Well,  I  don't  know  exactly  what  the 
percentage  would  be,  but  of  coarse  it  would  be 
a  small  per  cent  *  *  • 

"Q.  la  there  any  competition  in  Uie  business 
in  which  this  company  Is  engaged?  A.  Tea; 
we  have  plenty  of  emnpetitton.'' 

It  is  a  matter  of  common  knowledge  that 
the  packing  industry  of  Kansas  is  one  of 
immense  magnitude.  It  is  not  necessary  to 
present  the  statistics.  No  one  would  at- 
tempt  to  deny  that  the  quantity  production 
of  packing  house  products  In  Kansas  is  enor- 
mous. Only  a  small  percentage  of  the  prod- 
net  of  the  defendant's  small  plant  Is  sold 
In  Kansas,  and,  U  the  plant  were  to  close 
permanently,  the  defendant's  trade  would 
be  absorbed  by  competitors  so  quickly  the 
pe<^le  of  the  state  who  consiune  Wolff  prod- 
ucts would  not  t>e  inconvenienced  for  a 
single  meal,  and  the  people  of  the  state  gen- 
erally would  not  be  affected  at  all. 

Approximately  300  of  the  defendant's  em- 
ployees are  members  of  a  local  union  of  the 
Amalgamated  Meat  Cutters  and  Butchers 
Workmen  of  North  America.  The  stock  of 
the  defendant  is  owned  by  the  Allied  Pack- 
ers, a  corporation  owning  packing  plants  in 
Boston,  Mass.,  Wheeling,  W.  Vs.,  Macon, 
Ga.,  Richmond,  Va.,  Buffalo,  N.  T..  and  one 
plant  in  Canada.  In  the  testimony  are  some 
allusions  to  a  threatened  strike  of  members 
of  the  meat  cutters  and  butchers  o^anlza- 
tion,  on  account  of  controvrasies  with  pack- 
ing companies  other  tlian  the  Allied  Pack- 
ers, over  violations  of  an  agreement  to  which 
the  Allied  Packers  was  not  a  party.  Possi- 
bility that  this  strike  might  occur  no  longer 
existed  wh«i  the  order  of  the  Court  of  In- 
dustrial Relations  was  promulgated,  and  the 
opinion  of  tbe  Court  of  Industrial  Relations 
accompanying  its  order  makes  no  reference 
wbaterer  to  any  emei^ency  respecting  the 
food  supply  of  tbe  people  of  this  state,  ex- 
cept in  munmarizing  the  cconplalnt  wblcb 


initiated  the  Investigation.  The  order  was 
not  based  on  any  menace  to  the  food  supply 
of  the  state,  and  could  not  be,  because  it 
was  not  possible  that  suspension  of  opera- 
tion of  the  defendant's  plant  could  appreda- 
bly  affect  that  supply. 

Industries  concerned  with  furnishing  food, 
clothing,  and  fuel  are  segregated  by  the  stat- 
ute for  regulation.  A  controversy  cogniza- 
ble by  the  Court  of  Industrial  R^atlons,  for 
purposes  not  merely  of  investigation  but  of 
regulation,  must  be  deflnltdy  related  to  the 
subject  of  supplying  tbe  state  with  the  nec- 
essaries of  life,  and  must  create  an  emer- 
gency respecting  that  supply,  or  basis  for 
the  classification  of  Industries  falls,  and  the 
classlflcatlon  becomes  arbitrary.  In  this  In- 
stance, not  <mly  was  tbe  fundamental  ele- 
ment  of  emergency  lacking,  but  elements 
whicfa,  under  other  clrcimistanceB,  might 
contribute  to  an  emergency,  were  not  pres- 
ent. 

Employees  of  the  defendant  testified  that 
what  tbey  wanted  was  an  8-hour  day,  -re- 
gardless of  pay  for  extra  hours.  While  the 
defendant  has  yards  for  accommodating  live 
stock,  and  has  faculties  for  refrigerating  its 
products,  it  is  a  small,  local  plant  dependlitf 
on  an  Irregular  local  llve-sto(*;  market 
which  If  must  maintain,  or  lose  altogether, 
and  the  following  finding  by  Commissioner 
Noble  Is  fully  sustained  by  the  evidence: 

"By  reason  of  the  limited  capacity  Of  the 
plant,  especially  the  refrigeration  and  storage, 
and  tbe  limited  market  for  live  stock  at  To- 
peka.  It  Is  impracticable  to  operate  this  plant 
with  shifts  of  workmen,  or  to  use  more  than 
one  set  or  shift  of  workers  in  its  general  op- 
eration. The  plant  is  the  only  quantity  pur- 
chaser at  Topeka  of  live  stock  for  killing,  and, 
except  to  a  limited  extent,  the  packing  company 
does  not  have  control  or  advance  notice  of 
tbe  quantity  of  live  stock  which  will  be  deliv- 
ered, or  when.  It  Is  also  practically  necessary 
that  the  plant  purchase  iU  of  the  live  sto^ 
offered  and  delivered  in  order  to  hold  the  mar- 
ket the  purchases  being  made  on  the  basis  as 
to  price  of  the  competitive  market  at  Kansas 
City.  It  is  also  practically  necessary  that  all 
live  stock  purchsaed  be  killed  within  a  limited 
time  after  it  is  received  at  the  yards,  and  when 
killed  it  is  necessary  that  the  operations  con- 
tinue without  cessation  until  the  meat  Is  idaced 
in  refrigeration.  Therefore,  on  some  days  the 
operation  of  the  greater  part  of  the  plant  wiU 
necessarily  occupy  only  a  few  hoars,  and  on 
other  days  more  than  8,  or  even  9  hoars,  de- 
pending largely  upon  the  amoanC  of  live  stock 
on  hand  for  killing,  and  the  condition  is  one 
that  cannot  practically  be  controlled  by  the 
respondent  The  most  arduous  labor,  that  of 
the  lulling  gang,  working  on  what  is  spoken 
of  in  tbe  evidence  as  the  'chain,'  is  not  contin- 
ued more  than  8  hours  a  day,  but  the  extra 
time  is  generally  consumed  In  the  deaiUng-ap 
work  after  the  killing  Is  over.  The  operation 
of  the  plant  would  not  afford  snOdent  work- 
ing hours  per  week  to  hold  the  men  if  those 
in  the  killing  gang  were  not  afforded  other 
work  in  the  plant  besides  the  actual  kOUng, 
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SiBce  the  aboUsliiDeDt  of  extra  par  (or  timt 
OYCr  8  hours,  the  uomber  of  hoars  of  work 
por  day  at  the  plant  has  not  changed  material- 
ly from  those  which  obtained  dnrins  the  period 
eorered  1^  the  expand  contract** 

It  Is  regrettable  tliat  men  and  women 
should  be  tempted,  in  order  to  earn  a  liTins. 
to  accept  employmoits  calling  upon  them  to 
overtax  their  strength.  In  this  instance, 
however,  we  are  confronted  by  this  dilem- 
ma: Continuity  and  efficiency  of  operation 
of  the  defendant's  plant  must  be  maintained. 
In  order  that  the  pet^le  of  the  state  may  be 
supplied  with  food;  the  defendant's  plant 
is  so  located.  Is  of  such  sise,  and  must  op- 
erate under  such  conditions,  that  its  em- 
ployees must  sometimes  work  more  than  8 
hours  per  day;  because  overwork  ultimate- 
ly Impairs  ability  to  produce,  this  fact  cre- 
ates an  emergency  nnder  the  statute  with 
whldi  the  Court  of  Industrial  Relations 
should  deal;  to  correct  the  evil  which  cod> 
stltutes  the  emergency,  working  more  than 
8  hours  a  day  must  be  prohibited;  to  pro- 
hibit working  more  than  8  hours  a  day  will 
close  the  defendant's  plant;  and  so  a  r^n- 
latloD  nominally  in  the  Interest  of  continu- 
ity and  efficiency  of  production  puts  an  &iA 
to  the  defendant's  contribution  to  produc- 
tion. 

The  Court  of  Industrial  Relations  recog^ 
nlzed  the  fitct  that  the  defendant's  em- 
ployees must  work  extra  hours  when  neces- 
sary. In  the  oi^nlon  accompanying  the  or- 
der it  was  said: 

"The  respondent**  evidence  shows  that  It  is 
onable  to  contrd  the  supply  of  live  stock. 
Farmers  and  stock  raisers  will  sliip  in  the  live 
stock  when  it  is  ready  to  ship;  and  so,  in 
spite  of  all  the  manasement  can  do  to  keep  up 
a  steady  supply,  there  will  be  times  when  the 
yards  fill  op  and  it  becomes  necessary,  in  order 
to  avoid  great  loss  to  the  company,  to  run 
more  than  8  hours  a  day.** 

The  Court  of  Industrial  Belationa  tbeoris- 
ed  on  the  subject  of  paying  time  and  ■  half 

for  overtime  as  followB: 

"Overtime  should  not  be  considered  in  the 
Ught  of  extra  pay;  the  wage  should  be  fair  on 
the  8-honr  basic  day.  Overtime  should  be 
considered  as  a  penalty  upon  the  company  to 
prevent  tiie  long  hours  and  exhaustion  of  the 
workers." 

CMsmissioner  Noble,  sticking  to  the  facts, 
concluded  Ills  finding,  quoted  above,  as  fol- 
lows: 

"Therefore  the  commissioner  finds  that  the 
hours  of  employment  of  the  workers  generally 
in  the  plant  are  governed  by  conditions  over 
which  the  respondent  has  not  practical  control, 
and  that  the  only  effect  of  the  establishment 
of  a  basic  8-hour  day  in  the  court's  order 
would  be  upon  the  rate  of  wages  required  to 
be  paid;  that,  however  it  might  be  regarded  in 
other  cases,  the  basic  day  in  this  order  is  a 
wage  provision  rather  than  a  working  condi- 
tion." ' 


This  takes  working  more  than  8  boors  a 
day  out  of  the  case  as  something  creating  an 
emergency,  and  leads  to  consideration  of 
the  subject  of  wages  in  the  defendant's 
plant,  as  creating  an  emergency  in  the  food 
supply  of  the  people  ot  this  state. 

Commissioner  Noble  returned  tlie  follow- 
ing  finding: 

"The  net  change  of  wages  put  into  effect  by 
the  packing  company  on  January  17,  19!^. 
[which  broaght  on  the  controversy),  was  slight 
beyond  tbe  abolishment  of  tbe  5  cent  per  hour 
bonus  and  the  extra  pay  for  overtime.  Some 
wages  were  raised,  more  were  unchanged,  and 
the  remainder  were  lowered  from  2^  per 
cent,  to  14  per  cent,  making  an  average  rednc- 
tion  in  the  hourly  wage  throughout  the  plant 
of  leas  than  a  half  cent  per  hour.  •  •  * 

The  Court  of  Industrial  Relations  con- 
tends the  reduction  was  greater.  In  any 
event,  the  reduction  was  small,  and  tbe  pre* 
Biding  Judge  of  the  Court  of  Industrial  Ee- 
lations  testlfled  before  Commissioner  Noble 
concerning  the  wage  scale  contained  In  tbe 
court's  order  as  foUows: 

"In  the  final  wage  scale  that  we  made  ws 
believed  that  we  bad  not  in  any  very  serious, 

to  any  rery  serious,  extent  increased  the  wage 
as  fixed  by  the  company  in  its  posted  notice. 
*  *  *  We  realized  that  we  possibly  had  in- 
creased some,  but  we  felt  not  sufficientiy  to 
cripple  the  company  finani*i«iiy  ia  any  serioos 
way." 

The  actual  increase  Is  not  material. 
Whatever  It  may  have  been,  the  Court  of 
Industrial  Relations  did  not  regard  the 
wage  scale  of  the  defendant's  plant  as  so 
low  that,  by  degrading  labor,  it  limited  pro- 
duction of  one  of  the  necessaries  of  life  to 
such  an  extent  as  to  create  an  emergemc7* 
and  It  could  not  have  been  so  regarded. 

Strikes  are  infectious  things.  They  may 
qnead  from  plant  to  plant,  and  from  indus- 
try to  Industry,  and  may  Invite  exercise  of 
all  the  power  tbe  Court  of  Industrial  Ra- 
tions possesses.  But  then  was  no  strike. 
Many  of  the  defendant's  employees  are  old 
resldoits  and  responsible  citizens  of  tbe  <dty 
of  Topeka,  and  tiw  testimony  shows  they 
were  not  midw  domination  of  agitators. 
The  leaders  were  earnest,  sensible,  law-abid- 
ing men  and  women,  who  beUeved  they  were, 
unjustly  treated.  There  was  evidence  that 
the  supply  of  labor  available  to  tbe  defmd- 
ant  was  abundant,  and  a  previous  strike,  the 
only  one  In  the  history  of  the  plant,  was  Ut- 
Ue  more  than  60  per  cent  effective,  and  last- 
ed but  a  short  time.  Sections  17  and.  18  ct 
the  Court  of  Industrial  Relations  Act,  pro- 
hibiting and  punishing  picketing.  Intimida- 
tion, and  other  trouUe~making  incidents  of 
a  strike,  were  availaUe  for  preservati<Hi  of 
the  public  peace,  had  a  strike  occurred. 

Taking  Into  account  the  retati<m  of  tbe  de- 
fendant's product  to  tAe  food,  uaififij  of  tbe 
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state,  and  the  entire  situation  existing  at  the 
deftsidanfs  plant  when  the  controversy 
arose,  I  am  unable  to  discover  anyttdng  ap- 
proaehing  an  emergency  such  as  tlie  stat- 
ute contemplates,  and  regard  the  order  of 
the  Court  of  Industrial  Buttons  as  im- 
proTldoitly  made.  Since  I  do  not  reach 
consideration  <rf  tbe  legal  questlous  raised 
by  assuming  an  emergency.  It  would  appear 
officious  for  me  to  discuss  Oiem. 

FOBTER,  J.,  concurs  In  tbls  dissent 


<1U  Kan.  680) 

CITY  OF  WINFIELD  v.  COURT  OF  IN- 
DUSTRIAL RELATIONS  et  al. 
(No.  24140.) 

(Bopreme  Oonrt  of  Kansai.    Jane  10,  1922. 
Bebearing  Denied  July  8,  1922.) 

(ByUabua  by  f ft«  Coarf  J 

1.  CoBttltotlonal  law  «s»l35— Gas  «=:»I4(2)— 
Coart  of  ladastrial  Rriatloas  or  Public  Utll- 
Hles  CoBinlaaloB  eoaid  obaage  gas  rate  for 
elty,  notwHbstandlng  Iti  ooatraot,  wittioat 
violatlag  the  faieral  Ceastltntloa  so  far  at 
tbe  ofty  was  eoaceraed. 

During  the  time  the  Conrt  of  Industrial 
Relations  was  vested  with  the  duties  aod  func- 
tions of  the  Public  Utilities  Commission,  that 
court,  and  the  commission  prior  to  and  sub- 
sequent to  that  interval,  had  power  to  set 
aside  and  change  the  rate  for  natural  gas  fur- 
nished to  the  inhabitants  of  the  city  of  Wia- 
field,  notwithstanding  the  city's  objection  there- 
to, and  notwithstanding  the  existence  of  a 
contract  between  that  city  and  the  party  which 
supplied  the  natural  gas,  which  contract  had 
been  made  and  promulgated  by  a  city  ordinance 
prior  to  the  enactment  of  the  Public  Utilities 
Law;  and,  whatever  might  t>e  urged  against 
the  impairment  of  such  contract  by  the  other 
party  thereto,  the  changes  in  the  rates  and 
service  by  order  of  tbe  state  tribunal  did  not, 
as  againat  the  city,  violate  the  contract  dauae 
of  tbe  federal  Constitation. 

2.  PsHIo  Service  ComntsslOBs  «a»7— Cenmla- 
tles  with  assent  of  a  pabllo  stillty  may  alter 
ooRtraet  and  ragalatlAas  aatwlthstandtng  tbe 
elty  has  nade  agresMoats  for  lower  rates. 

In  exercising  tbe  power  of  making  contracts 
with  public  utilities  and  in  enacting  ordinances 
with  reference  thereto,  a  city  acts  as  an  agent 
of  the  state  in  its  goTemmental  chnractcr,  sod 
it  ia  within  the  power  of  the  state  to  with- 
draw that  authority  and  confer  it  upon  another 
governmental  agency,  such  as  the  Court  of 
Industrial  Relations  or  the  Public  Utilities 
Commission,  end  such  later  governmental  ^eik* 
ey  has  the  power,  with  tbe  express  or  implied 
assent  of  the  uHlity  concerned,  to  alter  the 
contract  and  other  incidental  regulations  there* 
tefore  established  by  the  dtyJ 
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3.  Gas  «S3I4(I)— PubHo  Utllltlea  Commission 
had  origiaal  Jarlsdletloa  andar  regalatory  and 
supervisory  powers  to  regulate  rate  on  gas 
transported  from  another  state. 

Whe^e  tbe  gas  supplied  to  a  dty  in  this 
state  through  a  local  distributing  company  ia 
furnished  by  a  gas  transportation  and  sales 
company  whidi  has  its  chief  sources  of  aap- 
ply  in  Oklahoma  and  wUcb  similarly  trans- 
ports and  delivers  gas  to  many  otl>er  cities  in 
Kansas,  tbe  rates  and  service  in  such  city  are 
subject  to  the  original  jorisdictioQ  of  the 
Public  Utilities  Commission  under  its  regula- 
tory and  supervisoty  powers  conferred  by  stat* 
ute. 

4.  Gas  «=>9— Pabllo  Utilities  Commission  has 
power  to  order  the  Installatlos  of  dsvicea  for 
ragalatlng  gas  pressure. 

Tbe  Public  Utilities  Commission  has  power 
to  order  tbe  installatiou  of  devices  for  regu- 
lating gas  pressure,  and  the  fact  that  Its  order 
to  that  effect  is  experimental  and  the  use  of 
the  pressure  regulating  devices  only  required 
for  six  months  does  not  affect  its  validity. 

5.  Qas  <@s3l4(2)— Power  to  regulate  ratet  and 
gas  pressure  In  city  held  wHhIa  origiaal  Ju- 
risdiction of  trIbaiuU  eKorolsiag  |Hnv«n  aa- 
der  the  Pobllo  Utilities  Law. 

Under  authority  of  statute  the  city  of 
Winfield  contracted  in  1906  for  natural  gas  at 
prescribed  rates  and  pressure,  and  enacted  an 
ordinance  to  the  same  effect.  Under  tbe  pow- 
ers vested  by  the  Public  Utilities  Act  of  1911, 
end  Acts  of  1919,  1920,  and  1921.  tbe  Court 
of  Industrial  Relations  and  the  Public  Utilities 
Commission  made  orders  which  changed  the 
rateft  and  pressure  defined  by  the  contract  and 
city  ordinances  of  1906.  The  gas  supply  of 
Winfield  la  chiefly  derived  from  a  transpor- 
tation company  which  similarly  supplies  other 
cities  in  that  part  of  the  state,  and  the  rates 
and  gas  pressure  in  Winfield  have  a  substan- 
tial  and  consequential  effect  on  the  rates  and 
gas  pressure  in  other  cities.  AeU,  that  tbe 
matter  of  regulating  gas  rates  and  gaa  pres- 
sure in  '\nnfield  is  within  the  original  juris- 
diction of  the  tribunal  which  exerdsea  the 
powers  conferred  by  the  Public  Utilities  Act  and 
supplemental  legidatlon. 

At^eal  from  District  Oonrt,  Shawnee 
County. 

Action  by  the  Ci^  Winfield  against  tbe 
Court  of  Industrial  Belatlona  and  others. 
From  a  judgment  oC  the  District  Court  up- 
holding an  order  of  the  Court  of  Industrial 
Relations  Increasing  rates  for  natural  gas, 
the  plaintiff  ai^als.  Affirmed. 

A.  M.  Jackson,  J.  £.  Torrance,  and  8.  0. 
Bloss,  all  of  WInlleld,  for  appellant. 

A.  B.  Helm,  of  Topeka,  and  H.  O.  Caster, - 
of  BaiHesTlUe,  OkL,  for  sKielle^ 

DAWSON,  J.  The  dty  of  Wlnflel*  brings 
this  appeal  from  a  judgment  of  tbe  district 
court  of  iSbawuee  coimty  upholding'  an  order 
of  the  Court  of  Industrial  Relations  which 


»7or  other  casw  sm  pinam  topic  aad.KSIX-HUUBBR  In  all  Key-Numbered  Dlsents  and  Indexes 


Digitized  by 


Google 


814 


207  PACIFIC 


RBPORTEB 


(Kan. 


Increased  the  rates  for  natural  gas  which 
had  been  prescribed  by  ordinance  In  1906, 
whldi  rates  were  also  prescribed  by  a  con- 
tract of  about  the  same  date  between  the 
city  and  one  Pattison,  assignor  of  succeaslTe 
utility  companies  which  have  been  supplying 
the  city  with  that  commodity  pursuant  to 
such  ordinance  and  contract 

Another  matter  Involved  herein  relates  to 
the  validity  of  *an  order  issued  by  the  PnbUc 
Utilities  Commission  after  it  was  re-estab- 
lished and  reinvested  with  authority  over 
public  utilities  by  the  act  of  1921,  Laws  1921, 
c.  260.  This  order  directed  that  a  certain 
device  for  regulating  and  limiting  the  gas 
pressure  be  supplied  to  the  patrons  of  the 
gas  company  In  Wlnfield.  It  also  prescribed 
a  certain  gas  pressure,  substantially  less  than 
that  provided  by  the  city  ordinance  of  1906. 
The  district  court  declined  to  Interfere  with 
that  order,  and  Its  propriety  is  also  within 
the  scope  of  this  aN>eaL 

The  city's  main  contention  Is  that  these 
ofhdal  state  boards,  the  Court  of  Industrial 
Relations  and  the  Public  Utilities  Commis- 
sion, had  no  power  to  make  the  orders  ap- 
pealed from,  because  such  orders  Impaired 
the  contract  of  1906  between  the  city  and 
Pattison  and  his  assignees.  Pattison  had 
agreed  tb  supply  the  city  with  gas  at  a  rate 
not  exceeding  80  cents  per  thousand  cubic 
feet.  The  details  of  the  contract  and  or- 
dinance need  not  be  stated.  The  order  of  the 
state  tribunal  created  certain  distributing 
zones  of  the  cities  supplied  by  the  Wichita 
Natural  Gas  Company,  the  trunk  line  com- 
pany which  transports,  sells,  and  distributes, 
natural  gas  throughout  that  section  of  the 
state.  Wlntleld,  Arkansas  City,  and  neighbor- 
ing towns  were  put  in  zone  1;  Wellington, 
Wichita,  and  others  in  zone  2,  and  Newton, 
Hutchinson,  and  others  in  zone  3,  and  a 
charge  of  75  cents  per  month  per  customer, 
plus  a  rate  of  56  cents  per  thousand  cubic 
feet,  was  prescribed  for  customers  In  zone  1, 
and  higher  graduated  rates  In  zones  2  and  3, 
which  were  further  away  from  the  gas  trans- 
portation company's  sources  of  supply. 

[t]  Did  the  state  tribunal  have  power  to 
make  these  orders?  There  can  be  no  doubt 
that  the  l*ubllc  Utilities  Law  conferred  upon 
It  that  power,  unless  the  city  is  correct  in  its 
contention  that  the  order  impaired  the  con- 
tract of  1906  within  the  inhibitions  of  the 
federal  Constitution.  In  our  own  cases  con- 
cerning orders  of  the  state  commission  over 
rates  and  service  of  public  utilities,  it  has 
not  hitherto  been  necessary  to  decide  this 
precise  point,  although  we  barely  avoided  it 
In  City  of  Cimarron  v.  Water,  Light  &  Ice 
Co.,  110  Kan.  812,  205  Pac.  603,  because 
there  the  contract  in  question  was  made  aft- 
er the  enactment  of  the  Public  UtIlitieB 
Act.  Mere  the  question  must  be  squarely  met 
and  decided,  because  this  contract  was  made 
in  1906,  and  the  public  utilities  statute,  ex- 
tending general  state  control  over  pubUo  util- 


ities like  gas  companies  and  creaUng  a  8tat» 
board  to  exercise  that  etmtrol,  was  not  en- 
acted until  191L 

It  goes  wtthont  saying  that  under  the  In- 
hlbltloD8  of  the  federal  Constitution  the  state 
may  not  enact  a  law  which  Impairs  the  obli- 
gation of  an  ordinary  contract  between  pri- 
vate individuals.  Yet  even  this  mle  ia  not 
without  its  exceptions.  Union  Dry  Goods 
Co.  T.  Georgia  P.  S.  Corp.,  246  U.  S.  372,  39 
tSup.  Ct  117,  63  L.  Ed.  310,  9  A.  L.  R.  1423 
and  note.  It  has  also  been  declared  many 
times  that  when  the  state  authorizes  one  of 
Its  municipal  corporations  to  make  a  contract 
with  private  parties  or  public  service  cor- 
porations for  a  reasonable  term  of  years,  the 
state  cannot  by  subsequent  legislation  Im- 
pair that  contract  to  the  prejudice  of  the 
party  with  whom  the  contract  was  made  nor 
without  the  assent  (tf  such  party  thereto. 
The  many  cases  declaring  this  principle  are 
the  ones  here  pressed  upon  our  attention  tqr 
counsel  for  the  city.  But  these  cases  do  not 
reach  the  matter  here  concerned.  Here  the 
state  authorized  its  own  subordinate  govern- 
mental agency,  the  city  of  Winheld,  to  make 
a  contract  with  Pattison  and  his  assignees. 
Now  the  state  by  further  legislation  aaya  la 
effect: 

"I  resume  this  power  and  confer  it  upon  an- 
other governmental  agent,  a  public  utilities 
commission  or  an  indostrial  court,  and  I  aa- 
tborize  it  to  act  for  me  instead  of  my  monie- 
ipal  corporation  at  Wlnfield." 

When  the  city  of  Wlnfield  made  that  con- 
tract with  Pattison  it  was  acting  as  the 
agent  of  the  state  for  the  benefit  of  the  peo- 
ple of  that  municipally.  Until  the  Public 
0  tUlties  Law  was  enacted,  the  city  and  Patti- 
son might  have  amicably  changed  that  con- 
tract In  the  act  of  1911  (Laws  1011,  c.  238) 
the  state  put  forward  another  agent  clothed 
with  power  to  deal  with  Pattison;  and  ttiat 
agent  of  the  state,  with  the  express  or  im- 
plied consent  of  Pattlson's  present  assignee 
has  abrogated  and  changed  certain  leatures 
of  that  contract;  and  neither  the  federal  in- 
hibition concerning  the  sanctity  of  contracts 
nor  any  other  constitutional  principle  Is  vi- 
olated thereby.  This  course  of  reasoning  Is 
pursued  by  most.  If  not  all  of  the  courts 
which  have  had  occasion  to  consider  it  In 
the  Cimarron  Case,  supra,  the  leading  cases 
with  pertinent  annotations  which  deal  with 
this  subject  were  cited.  See,  also,  Sandpoinc 
Water  &  Light  Co.  v.  Sandpolnt,  31  ldaho» 
498,  173  Pac.  972,  U  R.  A.  lOlSF,  1106;  Ar- 
lington Board  of  Survey  v.  Bay  State  St  Ry^ 
224  Mass.  463,  113  N.  E.  273,  5  A.  I*  B.  24; 
North  Wlldwood  v.  PubUc  UtlUty  Comm'rs, 
88  N.  J.  Law,  81,  95  AtL  749;  Portland  v. 
Public  Service  Commission,  89  Or.  325,  173 
Pac.  1178;  City  of  Salem  v.  Salem  Water. 
i.lgbt  ft  Power  Co,,  255  Fed.  295.  166  C  C.  A. 
465. 

[2]  Strictly  4>eaking,  these  cases  announce 
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no  new  prlndide.  Tbe  state  creates  gov- 
ermnental  otQcera  and  agencies,  clotbes  tliem 
with  antborlty,  alters  ttiat  authority,  resumes 
It,  and  Imposes  It  on  other  functionaries  as 
eiperience  may  suggest.  A  good  example  of 
this  is  fonnd  In  tbe  creation  of  the  Board  of 
Sailroad  Commissioners  in  1883.  That  board 
was  glTen  regulatory  authority  over  rail- 
roads, the  only  public  utilities  of  importance 
In  Kansas  at  that  time.  That  board  was 
abollsbed  In  1898.  It  was  recreated  with  the 
same  or  increased  powers  In  1901.  Tbe  board 
and  its  functions  were  merged  in  the  Public 
Utilities  Commission  created  In  1911.  -This 
commission  was  abollsbed  Id  1920,  and  Its 
duties  and  powers  conferred  on  tbe  Court  of 
Industrial  Belatlons  created  at  that  time. 
In  1921  tbe  Public  Utilities  Commission  was 
re-established  and  reinvested  with  all  its 
functions  which  Included  most  of  tbe  duties 
and  powers  vested  In  the  Board  of  Ballroad 
Commissioners  by  the  act  of  1901  (Laws 
1901.  c.  288). 

On  an  analogoua  subject.  In  La  Harpe  t. 
Uas  Co.,  68  Kan.  97,  108,  104,  76  Pac  448. 
4C0,  It  was  said: 

"The  general  statates  relating  to  the  gov- 
emment  of  dtles  generally  place  tbe  power 
to  lay  oat  .  and  improve  streets  and  public 
^otiDds,  and  to  regulate  their  use,  In  munic- 
ipal officers,  bat  that  Is  a  power  which  the 
atate  may  exercise  directly  or  tbroagh  one  of 
its  agencies.  In  placing  the  control  of  streets 
and  pnblic  grounds  Id  dties,  the  Legislature 
aarrendered  nooe  of  its  own  power,  nor  did 
it  vest  any  rights  to  such  cities  as  against 
the  public.  A  city  is  a  creation  of  the  Leg- 
islature—a  subordinate  agency  of  tbe  state, 
which  exercises  only  svch  power  as  the  I^eg- 
islature  confers,  and  for  such  period  of  time 
as  tbe  Legislature  in  its  discretion  determines. 
The  state  gives,  and  the  state  can  take  away; 
and  the  Legislature  is  at  liberty  to  resume  so 
much  of  the  control  of  the  streets  and  alleys 
and  public  grounds  formerly  exercised  by  the 
city  as  it  deems  best,  and  this  without  obtain- 
ing the  consent  of  either  th«  officers  or  the 
inliabitants  of  the  dty.** 

Tbe  Snpreme  Oonrt  of  tbe  United  -  States 
In  Pawhuaka  t.  Fawhnska  Oil  ft  tias  Co.,  250 
U.  S.  394.  39  8np.  Ct  626,  63  L.  Ed.  lOM  a 
case  Bubstanttolly  similar  to  the  one  we  are 
here  conslderliig,  held  that  no  question  under 
the  contract  clause  of  tbe  federal  Oonstltu- 
tioa  arises  where  tbe  state  first  ciotiied  one 
of  Its  dtiee  wltb  power  to  grant  a  fnmeblse 
to  a  gas  company  under  terms  prescribed  by 
city  ordinance,  and  afterwards  transferred 
tbe  CUT'S  antborlty  orer  such  matters  to  a 
state  corporaUon  oommlsidon,  wbldi  abrogat- 
ed tbe  rates  and  rulee  iweserlbed  in  the  f  ran- 
ch iae  contract  made  by  the  dt?,  and  pre- 
scribed higher  rates  and  other  mini  of  its 
own  malElBS.  The  SupreaM  Court  of  Okla- 
homa snstalned  the  orders  of  tbe  state  com- 
nUaslon-  (64  OkL  214, 166  Pac.  10S8).  and  the 
dty  soed  out  a  writ  of  error  to  the  federal 
tiupreme  Court.  Mr.  Justice  Van  uevanter 


stated  the  contentlw  of  the  dty  of  Paw- 
busfca.  which  was  practlcaUy  identical  with 
the  presoit  contention  of  tbe  dty  of  Wfnlleld: 

"The  dty  contended  in  that  court— and  It  ao 
contends  here— that  at  the  time  the  franchise 
was  granted  it  alone  was  authorized  to  reg- 
ulate such  cliarges  and  service  within  its  mu- 
nicipal limits,  that  the  Legislature  conld  not 
transfer  that  authority  to  the  Corporation 
Commission  consistently  with  the  ConstitUT 
don  of  the  state,  and  that,  in  consequence,  tbe 
act  under  wliich  the  commission  proceeded  and 
tbe  order  made  by  it  effected  an  impairment 
of  the  franchise  contract  between  the  dty  and 
the  gas  company  in  violation  of  tiie  contract 
clause  of  tbe  Constitution  of  the  United 
States."  Pawbuska  v.  Fawhuska  Oil  &  Gas 
Co.,  250  U.  a  894,  80  Sup.  Ct.  626,  63  L.  Bd. 
10B4. 

In  the  opinion  showing  that  no  federal 
question  was  involved  and  that  the  case 
would  necessarily  have  to  be  dismissed,  a 
pertinent  excerpt  from  an  earlier  case.  New 
Orleans  v.  New  Orleans  Waterworks  Co., 
142  U.  S.  79.  12  Sup.  Ct  142.  85  U  Ed.  943, 
was  quoted: 

"But  fnrther  citations  of  authorities  upon 
this  point  are  unnecessary;  they  are  full  and 
condusive  to  the  point  that  tbe  municipality, 
being  a  mere  agent  of  the  state,  stands  in 
its  governmental  or  public  character  in  no 
contract  relation  with  its  sovereign,  at  whose 
pleasure  its  charter  may  be  amended,  changed 
or  revoked,  without  the  impairment  of  auy 
constitutional  obligation,  while  with  respect  to 
its  private  or  proprietary  rights  and  interests 
it  may  be  entitled  to  the  constitutional  pro- 
tection. In  this  case  the  dty  has  no  more 
right  to  claim  an  immunity  for  its  contract' 
with  the  waterworks  company,  than  it  would 
have  had  if  such  contract  had  been  made  di- 
rectly with  the  state.  The  state,  having  au- 
thorized such  contract,  might  revoke  or  modify 
it  at  its  pleasure." 

Counsel  for  tbe  dty  argue  that  the  enact- 
ment of  the  Public  UtIUties  Law  of  1911  did 
not  r^al  the  statute  of  1903  (Gen.  StaL 
1915,  S  862),  which  conferred  upon  cities  like 
Winfield  tbe  power  to  contract  for  and  hx 
rates  for  natural  gas  similar  utility  services, 
under  which  tbe  Wlnfleld  ordinance  and  con- 
tract with  Pattlson  were  adopted.  This  con- 
tention is  only  measurably  correct  The 
powers  conferred  on  cities  by  that  statute 
have  been  superseded  and  withdrawn  in  so 
far  as  they  are  inconsistent  with  the  powers 
later  conferred  on  the  Public  Utilities  Com- 
mission. In  Street  Lighting  Co.  v.  Utilities 
Commission.  101  Kan.  774,  778,  169  Pac.  206, 
206  (U  B.  A.  1918D,  310),  it  was  said: 

"The  dties  of  this  state  have  always  had 
tbe  power  to  regulate  annd  control  their  local 
public  aervice  corporations— assuming  that  tbe 
furnishing  of  lamp  posts,  etc.,  is  a  public  serv- 
ice. Gen.  Stat.  1868,  cc  18,  10;  Gen.  StaL 
1915,  ee.  17-20.  dties  still  bare  that  power 
except  where  th^  haTo  been  stripped  of  it  by 
th«  Pablic  Utmtics  Act.   Laws  ISll,  e  2S8, 
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I  40;  Gen.  Stat  191B,  |  8368;  Humphrey  t. 
City  of  Pratt,  98  Kan.  418,  418,  144  Pac.  197. 
And  where  the  ntOity  aerriee  la  fomiahed 
wholly  or  principally  within  one  city,  the  power 
of  contnrf  i«  expressly  reserred  to  the  city. 
SecdoDS  8  and  88,  Pablie  UtiUtlet  Act  If  the 
local  atility  company  and  fb»  dty  oome  to  Iok- 
gerheada,  then  the  Public  UtUitiea  Oommis- 
sion  may  take  Jorisdiction  by  a  proceedias 
somewtiat  In  the  nature  of  an  appeal  or  right 
of  review.  Lews  1911,  c  288»  1  88;  Gen.  Stat 
1915,  f  8361." 

Counsel  quote  from  a  note  to  Saratoga 
Springs  T.  Saratoga  Oae,  etc.,  Co.,  191  N.  T. 
123,  83  N.  B.  693,  18  L.  R.  A.  [N.  S.]  713,  In 
14  Ann.  Cas.  614,  which  holds  that  rates  fixed 
by  statute  can  only  be  abrogated  by  the  Leg- 
islature, and  cannot  be  altered  by  a  subordi- 
nate body  created  by  the  Legislature.  This 
court  has  had  to  consider  this  point  In 
State  ex  ret  v.  Postal  Telegraph  Co.,  96  Kan. 
298,  308, 150  Pac.  644,  where  a  telegraph  com- 
pany closed  Ita  station  in  the  county  seat  of 
Hamilton  county  without  the  consent  of  the 
Public  btiUtieB  Commission  and  In  disre- 
gard of  a  statute  of  1893  (Laws  1893.  c.  152), 
requiring  all  telegraph  companies  operating 
their  lines  through  county  scat  towns  to 
maintain  telegraph  stations  therein.  The  ef- 
fect of  the  Public  Utilities  Act  upon  that 
earlier  statute  was  discussed,  and  refer«ice 
was  made  to  certain  unreported  federal  cases 
which  had  dealt  with  the  effect  of  the  ^act- 
ment  of  the  Public  Utilities  Law  upon  the 
statutory  rates  on  oil  shipments,  and  it  was 
eaid: 

"The  telegraph  company  was  required  to 
maintain  Its  station  at  Syracuse,  not  on  ac- 
count of  any  remaining  potency  in  the  act  of 
1893,  but  because  the  Public  Utilities  Act  of 
1911  had  entirely  superseded  it  >nd  that  act 
dealt  with  conditions  as  it  found  them  at  the 
time  of  its  enactment  crystalliidag  those  con- 
ditions,  rates,  service,  regulatloas,  and  the  like 
as  they  then  prevailed,  and  made  them  sub- 
ject to  change;  alteration  and  amendment  by 
order  of  the  Commission,  The  necessary  in- 
fereoce  is  that  important  changes  materially 
affecting  or  likely  to  affect  the  convenience  of 
the  public  were  not  to  be  made  without  the 
approval  of  the  Public  Utilities  Commission, 
except  as  its  orders  might  be  corrected  by  the 
courts.  We  hold,  therefore,  that  the  act  of 
1893  win  be  do  obstacle  to  the  abandonment 
of  the  telegraph  company's  office  at  Syracuse  tf 
the  Public  Utilities  Commission  shall  see  6t  la 
the  exercise  of  its  sound  discretion  and  with 
due  regard  to  the  rights  of  the  public  and  of 
the  telegraph  company,  to  sanction  it.  The 
powers  of  the  commission  are  no  less  com- 
prehensive In  dealing  with  telegraph  service 
at  county  seats  than  elsewhere." 

[S]  Ant^lier  contention  of  the  city  Is  that 
the  utility  which  served  it  was  one  which 
was  "operated  wholly  or  principally"  within 
the  city  of  WlnHeld.  which  made  it  subject 
in  the  lirst  Instance  to  city  control,  and  not 
to  the  state  commission  except  by  appeal. 
iien,  Stat.  1916.  gS  83:^9,  HSQU  It  Is  true  that 


hi  Winfleld  the  gas  to  distributed  by  a  local 
corporation  whose  corporate  actintlefl  are 
largely  confined  to  that  maaidpallty ;  but 
It  produces  no  gas  nor  haa  it  any  consider- 
able source  of  supply  except  iriiat  It  recetves 
from  the  Wtchlta  Natural  Gaa  Company,  the 
trunk  line  gas,  transportation,  dlstribotion, 
and  Bales  company,  operating  In  Oklahoma 
and  Into  and  tbrougAi  a  score  or  more  ot 
towns  In  tones  1.  2,  and  3.  In  Soutliem  Kan- 
sas. The  principal  (»tler  complained  of  In 
this  lawsuit  to  the  one  which  prescribes  and 
dassifles  the  rates  In  dtlea  (like  Winfleld) 
In  zone  1,  which  recedve  their  supidy  of  gaa 
from  the  Wldilta  Natural  Gas  Company.  It 
is  i)erfectly  obvloas  that  If  there  to  to  be  any 
reasonable  state  control  of  gas  rates  and  gas 
pressure,  the  state  commission  must  exerdse 
control  In  the  situation  here  presented.  The 
ratea  and  pressure  at  WIntleld  have  a  direct 
Influence  on  what  rates  most  be  exacted  In 
the  other  dttes  served  by  the  trunk  line  com- 
pany. If  the  rates  and  pressure  ivescribed 
at  Winfleld  unduly  deplete  the  revenues  of 
the  utility,  the  other  towns  supplied  by  ttie 
Wichita  Natural  Oaa  Company  would  have 
to  pay  more  than  they  should,  or  the  com- 
pany would  have  to  go  out  of  business,  and 
all  the  towns.  Including  WIntleld,  would  be 
deprived  of  this  public  service  commodity. 
In  the  case  of  the  dty  of  ScammtHi  Street 
Lighting  Co.  T.  UtilitleB  Commission,  101 
Kan.  438,  166  Pac,  614;  Id.,  101  Kan.  774, 
109  Pac.  205,  L.  K.  A.  1918D.  310,  there  was 
no  relation  betweep  the  public  service  being 
rendered  by  the  Welsbach  Company  In  Scam- 
moD  and  any  public  service  being  rendered 
by  that  company  elsewhere,  and  therefore 
the  matter  In  controversy  was  vested  within 
the  governmental  and  corpwate  control  of 
the  city,  except  as  it  might  come  before  the 
state  commission  by  proceedings  in  the  nature 
of  appeal  or  review.  But  in  this  case  the  gaa 
rates  and  gas  pressure  service  in  Winfleld  do 
have  a  very  potent  consequenttol  eftect  on 
the  rates  and  pressure  which  must  prevail 
in  other  dties  in  zones  1,  2,  and  3,  and 
therefore  these  matters  were  property  sub- 
ject to  the  original  Jurisdiction  of  the  state 
commission.  State  ex  r^  t.  Water  iX>^  92 
Kan.  227,  140  Pac.  103. 

[4. 6]  Another  contmtion  of  the  dty  to 
that  the  state  commission  did  not  have  power 
to  order  the  Installation  of  the  pressure  regu- 
lation devicea.  In  view  of  the  broad  general 
powers  conferred  on  the  commission  over 
public  utility  services,  as  well  aa  by  the  en- 
actment of  diapter  230,  Laws  of  1919,  this 
contention  must  be  disapproved.  Another 
objection  Is  that  the  order  was  one  of  limit- 
ed duration — for  Six  montha.  With  the  ex- 
pansion of  governmental  control  ov^  pnblte 
utilities  this  form  of  regulation  has  become 
common,  and  is  less  objectionable  than  or- 
ders which  perhaps  upon  Insuffldent  Infor- 
mation might  be  promulgated  without  sudi 
limitation.   In  the  govenunental  control  (tf 
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public  nttUCtes  It  can  seldom  be  predeter- 
mined with  certainty  that  a  rate,  a  r^nila- 
tlon,  a  aervlce,  will  be  compenBatory,  prac- 
tical, satisfactory,  and  so  experimental  or- 
ders axe  proptf.  If  time  vindicates  their 
wisdom  and  Justice,  tlielr  duration  may  be 
permanently  estabuished ;  It  not^  tliey  may 
terminate  without  further  action  and  with- 
out provoking  needless  UUgatlon.  In  the 
Court  of  Industrial  Relations  v.  Cniarlea 
Wolff  Fadring  Ca,  No.  23,102  (Kan.)  207 
Pac.  806,  Just  decided.  It  was  said: 

"Laws  and  orders  fixing  rates  for  a  period  of 
time  •  *  •  have  been  snstained  to  deter- 
mine their  effect  upon  the  revenue  of  such 
ntnity.  Wilcox  t.  Consolidated  Gas  Co..  212 
V.  S.  22,  66;  Northern  Padflc  Ry.  v.  North 
Dal^ota,  216  tl.  8. 679;  liancoln  Gas  Oo.  r.  Lin- 
eoln,  260  U.  S.  206,  26%" 

The  other  details  comed  by  brtefa  of 
counsel  bave  not  bera  overlooked,  but  need 
no  discussion.  It  Is  said  fb&t  tbwe  was  no 
erldence  to  support  the  court's  finding: 

"(13)  That  the  amount  of  gas  supplied  each 
of  the  various  towns  b;  the  Wichita  Natural 
Gas  Company  affects  the  gas  service  of  each 
of  the  other  towns  along  said  pipe  Itoe  and 
drawing  their  gas  from  tliat  common  source 
«f  supply.** 

Mayhap  there  was  no  item  of  direct  evi- 
dence on  that  specific  point,  but  the  whole 
I^n  and  system  of  collecting  and  distribut- 
ing natural  gas  to  the  cities  of  zones  1,  2, 
aod  8  was  explained  to  the  trial  court,  and 
has  been  explained  to  us  In  the  abstract  and 
oriefs  of  the  parties,  so  that  by  deduction  It 
Is  seeu  tbat  the  finding  Is  obviously  true, 
and  Indeed  It  is  not  and  cannot  be  denied 
that  the  finding  of  fact  Is  itself  correct. 

The  record  contains  no  error,  and  the  Judg- 
ment is  atfirmed. 

Ail  the  Justices  concurring 


<m  Kan.  630) 

LYMAN  V.  GOLL  et  ax.    (No.  23770.) 

(Supreme  Court  of  Kansas.    Jane  10,  1922. 
Behearfaig  Danied  Jidy  8,  1922.) 

(8vUab*M  by  the  Court.) 

I.  Gifts  «=a9— Gift  isdudlsg  chattel  mortgaoa 
laterast  In  astosioblle  be  nade  where 
there  Is  delivery  aad  aooeptuoe. 

A  gift  of  property  including  a  chattel  mort- 
gage interest  in  an  automobile  may  be  made 
where  Uiere  is  a  delivery  of  the  same  by  the 
donor  and  an  acceptance  by  the  donee  with  the 
intention  to  malie  a  transfer  of  ownership  to 
take  Immediate  effect. 


T.  GOLL  817 
P.) 

2.  Gifts  «»33(2)— Rseord  of  rtfesae  of  ohattel 
ner^iaps  Is  ust  asseatlai  to  eenpleted  gift 
winra  tbsre  la  a  Mlvery  ef  note  and  nort' 
gage  with  donative  Meat. 

The  recording  vt  a  release  of  a  chattd 
mortgage  Is  not  essential  to  a  completed  gift 
where  there  is  a  delivery  of  the  note  and 
mortgage  with  the  donative  intention  to  trans- 
fer immediately  the  interest  or  property  to  the 
donor  and  vest  the  control  and  dominion  of  It 
in  the  donee. 

a.  WHaesaas  «=»I40(I9)— Where  on*  dafend- 
aat  In  replevin  tflsdalms  Interest,  and  trial 
prooeeds  against  other  defendant,  dlsdafming 
defendant  may  testify  as  to  transactions  with 
dsosased  person  represented  by  plaintiff. 

In  a  replevin  action,  where  one  who  was 
named  as  a  defeudant  disclaims  interest  in  the 
property  involved  in  the  actios,  and  the  trial 
proceeds  agaiost  the  remaining  defendant,  the 
disclaiming  defendant  is  not  barred  from  tes- 
ti^ng  as  to  transactiiHia  or  communications 
with  a  deceased  person  represented  by  the 
plaintiff. 

4.  Replevin  4=s>93-6peolal  fladlnvt  held  not 
Inconsistent  with  peaeral  vsrtfiot  for  dafead- 
ant 

Special  findings  ezamloed,  and  held  not  to 
be  inconsistent  with  the  general  verdict  or  to 
require  the  entry  of  Judgment  toe  the  pUln- 
tiff. 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  Anne  Lyman,  executrix  of  the 
estate  of  Josephine  Dlebolt,  deceased,  against 
J.  H.  Goll  and  wife,  in  which  the  latter  dla- 
claimed  any  Interest  in  the  property,  and 
the  trial  proceeded  against  J.  H.  Goll  alona 
Judgment  for  defendant,  and  plaintiff  a|^ 
peals.  Affirmed. 

A.  B.  Crane  and  R.  F.  .Haydoi,  both  of  To- 
peka.  and  Maurice  Q'Keefe,  of  Atchison,  fbr 
appellant. 

Waggener,  ChaUlss  &  Brown  and  Chas. 
Conlon,  all  of  Atchison,  for  appellee. 

JOHNSTON,  C  J.  The  plaintiff,  as  exe- 
cutrix of  the  estate  of  Josephine  Dlebolt,  de- 
ceased, brought  an  action  against  J.  U.  Goll, 
and  Ms  wife,  Minnie  Goll,  to  recover  the  pos- 
session of  an  automobile.  After  the  action 
was  brought  Minnie  Goll  disclaimed  any  in- 
terest in  the  automobile,  after  which  the 
trial  proceeded  against  J.  H.  Goll  alone.  7%e 
defendant  prevailed,  and  plaintiff  appeals. 

[1,2j  The  plaintiff  claimed  the  possession 
of  the  car  under  a  chattel  mortgage  executed 
by  the  defendants  for  money  advanced  by 
Josephine  Dlebolt  to  pay  for  the  car.  l^e  de- 
fendant claimed  that  the  indebtedness  and 
mortgage  lien  were  forgiven,  that  a  gift  of 
the  interest  was  actually  made  by  her.  and 
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that  Id  reco£iiltlOD  of  q>eclal  attention  and 
noTBing  given  to  her  by  the  Golls  she  re- 
leased her  Interest  and  made  a  complete  gift 
to  the  defendant  Mrs.  Dlebolt  was  an  elder- 
ly widow  living  apart  from  her  children,  and 
In  June,  1917,  came  to  live  In  the  hotel  kept 
by  the  defendant  She  was  in  poor  health, 
had  many  attacks  of  Illness,  and  dnrlng  the 
11  months  that  she  was  with  the  defendant 
she  was  cared  for  and  nursed  by  Mrs.  GoU. 
Shortly  after  she  cave  to  the  hotel  she  as- 
sisted the  defendant  in  the  purchase  of  an 
automobile  by  Joining  him  In  the  execution  of 
a  note  for  $1,100,  being  the  greater  part  of  the 
purchase  price,  and  the  defendant  gave  ner  a 
chattel  mortgage  to  secure  the  obligation 
which  she  had  assumed.  According  to  the 
testimony  In  behalf  of  the  plaintiff,  she  was 
frequeuUy  taken  by  defendant  In  the  car  to 
five  farms  owned  by  her  and  on  numerous 
trips  about  the  dty  of  Atchison,  and,  as  one 
witness  said,  rode  in  the  antomoblle  when- 
ever  wanted  to  do  so.  She  paid  the  note 
when  it  became  due  and  held  it  and  the  mort- 
gage for  a  time.  The  testimony  for  plaintiff 
is  that  in  recognition  of  the  care  given  her 
she  made  a  wlU  devising  proper^  to  the 
Golts,  and  that  later  she  made  a  completed 
gift  of  tiie  note  and  mortgage  to  the  defend- 
ant Before  her  death  and  while  she  was  in 
a  hospital  In  Kansas  City  atm  made  another 
wlU  leaving  no  property  to  the  Golls,  and  at 
the  same  time  gave  instructions  to  reclaim 
the  automobile  under  the  chattel  mortgage. 
It  appears  that  she  had  executed  a  release 
of  the  mortgage,  but  withheld  it  from  recwd. 
She  admitted  that  she  owed  the  Golls  fur  the 
special  attention  they  had  given  her  and  In- 
dicated a  willingness  to  pay  the  bill. 

The  controlling  question  In  the  case  is  the 
matter  of  the  gift  of  the  note  and  mortgage 
interest  to  the  defendant.  fThe  matter  of  gift 
was  discussed  by  the  parties,  and  the  note 
and  mortgage  came' Into  the  possession  of  the 
defendant,  but  the  plaintiff  contends  that  the 
gift  was  not  complete,  and  that  this  was 
shown  by  her  direction  thiit  the  release 
which  Mrs.  Diebolt  executed  was  not  to  be 
recorded  before  her  death,  and  was  recalled 
before  that  event  The  testimony  relating  to 
the  recording  of  the  relense  was  cMnpetent 
as  throwing  light  on  her  intention  as  to  the  na- 
ture of  the  gift  made  and  whether  or  not  the 
property  was  delivered  to  the  defendant  with 
the  Intention  of  releasing  the  defendant  from 
all  obligation  to  her.  A  record  of  the  release, 


however,  was  not  essential  to  a  valid  and  ef- 
fective gift  If  it  was  made  with  the  intention 
that  it  siiould  take  immediate  effect  On  this 
question  the  evidence  was  conflicting,  and  we 
conclude  that  that  produced  by  the  defendant 
is  sufficient  to  uphold  the  verdict  of  the  Jury. 

'Hie  court  instructed  the  Jury  as  to  what 
must  be  shown  to  utabUsh  an  executed  gift 
and  also  with  req»ect  to  a  conditional  gift 
that  was  not  to  take  effect  until  the  death  of 
the  donor.  They  were  told  that.  If  Mrs.  Die- 
bolt  did  not  In  her  lifetime  make  a  cnnpleted 
gift  of  her  interest  In  the  an&nnobile,  but 
made  It  upon  the  condition  that  It  was  to 
take  effect  on  her  death,  she  was  at  liberty 
to  revoke  and  caned  tt  beftwe  that  tbne,  and 
If  she  did  80  the  defendant  would  have  no 
rlgbt  to  claim  the  pn^rty.  The  issue  as  to 
whether  a  completed  gift  had  been  made  was 
fairly  submitted  to  the  Jurr* 

(3}  Objection  was  made  to  the  tastimony 
of  Mrs.  GoU,  the  wife  of  the  deftodant,  upon 
the  ground  tiiat  she  was  not  a  competent  wit- 
ness to  testify  as  to  transactlwu  and  com- 
munications with  the  deceased  mortgagee. 
She  had  been  named  as  a  defteidant  when  the 
action  was  Instituted,  but  b^ore  the  trial 
she  dJsc^lmed  all  Interest  in  the  property  In 
question,  and  tlie  trial  proceeded  as  if  she 
was  out  of  the  case.  Thereafter  waa  a 
competent  witness  and  could  testify  as  to 
transacticms  and  commualci^ons  with  the 
deceased  mcMgagee  to  the  same  ext«it  as  iC 
she  had  not  originally  hem  named  as  a  de- 
fendant 

[4]  There  is  a  further  contention  that  cer- 
tain special  findings  as  to  the  recording  ol 
the  release  required  a  Judgment  for  plaintiff 
The  Jury  found  that  Mrs.  Diebolt  had  given 
a  release  to  one  h.  M.  Baker  and  had  told 
him  that  he  was  to  file  it  if  she  died,  but 
that  if  she  lived  she  might  want  to  recall  it 
That  she  afterwards  did  direct  Its  return, 
and  It  was  returned  by  Baker  before  her 
death  and  was  never  recorded.  As  has  al- 
ready been  said,  the  testlmcmy  as  to  record- 
ing the  release  and  its  recall  went  to  the  con- 
tention that  the  gift  was  Incomidete,  but  the 
recording  was  not  essential  to  an  executed 
gift  If  the  property  was  delivered  to  the  de> 
fcndant  by  the  donee  and  accepted  by  him 
with  the  intention  of  transferring  titie  when 
it  was  given.  The  findings  in  this  regard  did 
not  entitle  the  plaintiff  to  a  Judgment 

Judgment  affirmed. 

AU  the  Justices  concurring. 
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(Sapiems  Court  of  Kansai.   Jane  10,  1022.) 

(Byllabut  by  <Ae  Court.) 

1.  Wills  «=3523~Leg«cfM  held  made  to  bene- 
flelarles  as  Individuals  aid  lot  as  classes. 

Although  each  of  three  subdivlsioiis  of  a 
will  began  with  the  statement  that  the  testator 
gave  to  the  children  of  a  deceased  brother  'or 
sister  the  sum  of  $25,000,  to  be  divided  as 
specified,  and  this  fact  wonld  indicate  s  par- 
pose  to  treat  the  children  of  each  group  as  a 
dasB  rather  than  as  indiTidnals,  It  is  held  tha^ 
br  reason  of  other  provisions  of  the  will,  and 
especislly  because  of  the  name  of  eadi  bene-' 
fidary  and  the  amount  allotted  to  him  being 
stated,  such  amounts  not  being  uniform  among 
the  members  of  any  of  the  groups,  the  legacies 
are  to  he  regarded  as  made  to  the  beneSciaries 
as  Individuals  and  not  as  classes,  and  the 
death  of  one  of  them  without  issue  before  thst 
of  the  testator  did  not  cause  his  share  to  go  to 
the  other  members  of  group  to  which  he  be- 
longed. 

2.  Wills  ^534,  863— Share  of  residuary  laga- 
toe,  who  dies  without  Issue  before  testator's 
death,  goes  to  surviving  residuary  legatees; 
where  under  will  certain  legatees  have  no 
share  In  residue,  the  rule  that  the  share  of 
a  resttfaary  legatee,  who  dl«8  without  Issue 
bofore  testator,  passes  as  In  oue  of  In- 
testacy  does  not  apply. 

The  share  of  a  residuary  legatee,  who 
dies  (wltlHnit  issne)  before  the  death  of  the 
testator,  soea  to  the  mrrivinc  residuaries,  tn 
the  absence  of  some  specisl  provision  of  the 
will  showiDg  a  different  purpose.  The  rule 
that  such  sbare  shall  be  disposed  of  as  in  the 
case  of  intestacy  is  rejected,  as  being  in  con- 
flict with  the  established  policy  of  the  court 
to  ascertain  and  give  effect  to  the  actual  inten- 
tion of  the  maker  of  the  wilL  Even  if  that 
rale  were  adopted,  it  would  not  be  held  ap- 
pUcablo  where,  as  in  the  present  instance,  the 
will  expressly  provides  that  a  number  of  spe- 
dfio  legatees  (who  wonld  also  be  heirs)  shall 
have  no  share  in  the'  residue  of  the  estate. 

3.  Wills  «=>863— Lapsed  spocUlo  legacies  to 
legatees,  who  are  also  residuary  togateos, 
■0  to  other  residuary  legatees. 

The  extension  of  the  role  referred  to  so 
that  it  shall  require  lapsed  spedfic  legacies  to 
persons,  who  are  also  residuary  legatees,  to  be 
treated  as  property  undisposed  of  by  the  will, 
is  lilcewise  rejected  and  held  not  to  be  ap- 
idlcftble  in  any  event  in  the  present  case,  upon 
til*  same  grounds. 

Appeal  from  District  Court,  Barber  County. 

Action  by  Bachti  L.  Corbett  and  others 
against  Jobn  H.  Skaggs,  as  executor,  and 
others.  From  the  Judgment  rendered,  defend- 
ants appeal.  Remanded,  with  directions. 

McOlintodt.  Quant  &  Logan,  ot  Topefca, 
D.  IC.  Anderson,  ot  Dtmora,  Pa.,  and  John 
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Bradl|9  snd  B.  J.  Ihisart;  bbth  ot  ^^tng- 
ton,  for  ^[ipdlanta. 

FI«ld  &  Orr.  (tf  Uediclne  Lodge,  and  W.  W. 
Schwlnn,  of  WdUngton,  for  apiwdleea. 


MASON,  J.  Thla  Is  an  actUm  to  obtain  a 
oAStnictlon  of  the  wlU  of  Samuel  8.  Klncald. 
Two  tdecea  to  whom  apedflc  l^des  were 
bequeathbd,  and  who  were  also  named  among 
the  sevoi  residuBry  legatees,  died  without 
Issue  befcnre  the  testator,  and  liie  questions  In- 
volved are  as  to  the  proper  disposition  of  the 
Shares  ot  the  estate  which  would  hare  gone 
to  them  if  tb^  had  surylved  hint.  The  trial 
court  dedded  (1)  that  the  amount  of  their 
specific  legacies  should  be  paid  in  equal  parts 
to  their  ^Mter  and  two  brothers  (who  are  the 
lAatntlfte  her^,  on  the  theory  that  what 
th^  were  to  receive  from  this  source  was  in- 
t^ded  as  a  part  of  a  gift  to  a  (dass  composed 
of  the  two  brothers  and  the  three  sisters; 
and  (2)  that  what  they  would  have  received 
as  residuary  legatees  should  be  distributed 
among  the  other  residuary  legatees  named  In 
the  will,  in  the  same  proportion  as  the  gener- 
al rertdue.  One  other  legatee  died  before  ttw 
testator,  but  he  was  survived  four  children 
who  take  his  share  by  representation  (Gen. 
Stat  1916,  I  11811),  end  for  stmpUcity  of 
statement  the  matter  will  be  discussed  as 
though  he  were  still  alive. 

The  plaintiffs,  as  already  indicated,  are 
the  two  brothers  and  the  sister  of  the  lega- 
tees who  died.  They  appeal  from  the  second 
part  of  the  -decision  and  contend  that  the 
shares  these  two  would  have  received  as  re- 
siduary legatees  (Including  their  specific  leg- 
acies, if  the  trial  court  shall  be  held  to  have 
erred  in  awarding  this  part  of  the  estate  to 
the  plainUtfs)  should  be  distributed  as  though 
Samuel  S.  Klncald  bad  died  intestate.  The 
defendants  are  the  residuary  legatees  other 
than  the  two  who  died.  They  appeal  from 
the  first  part  of  the  decision  and  contend  that 
they  are  entitled  to  all  the  property  that 
tvould  have  gone  to  the  two  legatees  wlio 
died,  if  they  had  Uved. 

The  testator  left  neither  wife  nor  dilldren. 
Aside  from  a  number  of  minor  specific  lega- 
cies, which  do  not  affect  the  matter  In  con- 
troversy, he  left  his  whole  estate  to  the  three 
living  children  of  a  dead  brother,  James  O. 
Klncald,  one  of  whose  children  also  had  died 
b^ore  the  execution  of  the  will,  leaving  a 
number  of  children  for  whom  no  provision 
was  made;  to  the  two  children  of  his  dead 
sister,  Sarah  Bell;  and  to  the  five  children  of 
his  dead  sister,  Rachel  Rmehart  The  pcovi- 
slons  with  reference  to  these  nephews  and 
nieces  were  contained  in  three  subdivisions, 
designated  as  the  fifth,  sixth,  and  seventh,, 
each  relating  to  one  of  the  three  groups  and 
Introduced  by  the  words: 

**I  give  and  b«ineath  to  the  (now  living.  In 
one  faftance]  diUdrsn  of  my  [brother  in  one- 
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instance,  sbter  In  0x9  others,  the  name  beins' 
given  in  each  case]  tweoty-five  thousand  dol- 
lars, to  b«  divided  among  them  as  follows. 
•  •  •>• 

Tlie  namea  of  the  Individual  benefldarlea 
were  glrai  and  In  none  of  the  three  groups 
wen  the  ahares  Into  which  the  faSfiOO  was 
divided  equal.  The  two  anbdlTislODS  of  the 
will,  which  require  Interpretation,  read: 

"Sixth.  I  give  and  bequeath  to  the  children 
of  my  sister  BAchel  lUnehart  twen^-fire 
thousand  dollars  to  he  divided  as  followfl: 

"Benjamin  K.  Binehart,  of  Castle  Rock, 
Montana,  is  to  have  twenty-five  hundred  dol- 
lars ($2,S00)  absolatelj.  Bat  he  is  to  have 
no  share  in  the  residue  and  remainder  of  my 
estate. 

"Winfield  Rinehart,  of   .  Colorado,  is 

to  have  twenty-five  hundred  ($2,500)  dollars 
absolutely,  bat  be  is  to  bave  no  share  in  the 
residue  and  remainder  of  my  estate. 

"Mattie  Rinehart,  of  Tucson,  Arixona,  Is  to 
have  sixty-five  hundred  dollsrs  ($6,500)  abso- 
lutely. 

"Frances  Rinehart  of  Tucson,  Arizona,  Is 
to  have  sixty-five  hundred  dollars  ($6,600)  ab- 
solutely. It  is  further  my  will  that  if  this 
legatee  (who  is  now  far  gone  with  consump- 
tioQ)  should  die  before  my  estate  is  distributed, 
that  the  sixty-five  hundred  dollars  ($6,600)  be 
added  to  the  share  of  her  sister  Mattie  Rine- 
hart to  compensate  her  for  the  years  of  nurs- 
ing and  care  she  has  bestowed  on  her  sister 
during  her  siiAness. 

"Radtel  L.  (commonly  called  Dolly)  Corbett 

of  ,  Kentucky,  is  to  have  seven  thousand 

dollars  ($7,000)  absolutely,  but.  is  to  have 
no  share  In  the  residue  and  remainder  of  my 
estate." 

"Ninth.  I  give  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate  whereso- 
ever the  same  may  be  situated  to  William  R. 
Kincaid,  Minnie  O.  Freemyer,  Thomas  F.  Kin- 
eaid,  Thomas  K.  Bell,  Mrs.  M.  B.  Mwse,  Hat- 
tie  Rinehart  and  Frances  Rinehart,  the  same 
to  b«  divided  among  them  in  the  same  propor- 
tion as  their  former  bequests  bear  to  the  whole 
sum  bequeathed  them.  Sixty-three  thousand 
dolors  ($63,000)." 

[1]  The  ordinary  situation  in  which  a  1^- 
acy  or  devise  is  regarded  as  made  to  a  class 
rather  than  to  the  .  individuals  composing  It 
(a  consequence  being  that,  on  the  death  of 
one  member  before  the  testator,  his  share 
goes  to  the  other  members  and  not  to  the  re- 
siduary legatees  or  heirs)  arises  where  a  gift 
is  made  to  a  group  of  an  uncertain  number 
the  amount  each  is  to  receive  not  being  deter- 
mined. But,  even  if  the  beneficiaries  are 
named,  they  may  be  treated  as  a  class,  if  an 
intention  to  that  effect  is  otherwise  shown. 
40  Cyc.  1473-1475  ;  28  R.  O.  L.  260-267.  The 
tests  are  discussed  and  illustrative  cases  col- 
lected in  a  note  in  1l  B.  A.  lOlSB,  234.  The 
effort  of  the  court  is,  of  course,' to  arrive  at 
the  probable  intention  of  the  testator  from  a 
consideration  of  all  parts  of  the  will.  Here 
the  beneficiaries  are  definitely  ascertained 
and  named,  so  that  they  are  to  be  treated  as 


Individuals,  unless  a  different  porpoee  Is  af- 
flrmattvely  shown  elsewhere  in  the  lostnj- 
ment  The  fact  that  the  testator  b^Ins  the 
subdivision  relating  to  each  group  by  stating 
that  he  gives  $26,000  to  the  chUdren  of  his 
dead  brother  or  sister  tends  to  show  a  col- 
lective treatment  But  In  our  Judgment  this 
Is  overcome  by  the  drcumetancee  that  the 
legatees  are  not  only  Individually  named,  the 
amount  .each  la  to  receive  being  stated,  but 
are  at^ortloned  different  sums,  indicating  ■ 
plan  not  to  treat  them  equally  or  merely  as 
members  of  a  group,  but.  In  accordance  with 
what  was  regarded  as  appropriate  In  the  case 
of  each  one  considered  individually.  This 
view  we  think  finds  further  siq>port  In  these 
additional  provisions,  indicating  a  dlffemt 
treatOient  of  the  members  of  eadi  group:  In 
the  case  of  the  three  children  of  James  O. 
Klncald,  two  were  to  receive  only  the  Income 
of  the  $10,000  allotted  to  them,  the  prindpal 
at  his  death  to  go  to  their  children,  while 
the  third  was  given  $5,000  outright  In  the 
case  of  the  two  children  of  Sarah  Bell,  the 
share  of  the  daughter  ($10,000)  was  to  be  In- 
vested by  trustees  for  her  ben^^t  and,  tt  ahe 
died  without  Issue,  the  principal  was  to  go 
to  the  Bcm,  to  whom  $15,000  was  given  oat- 
right  In  the  case  of  the  five  children  tO. 
Rach^  Bin^rt  three  were  e^qdldtly  cut  off 
from  any  share  tai  the  residue  and  ittnalnder 
cl  the  estate,  wlille  the  other  two  wore  named 
ad  rMlduaiy  l^tees,  sad  pnvisHon  wu 
made  that,  if  one  of  them  died  b^iore  the  es> 
tate  was  distributed,  hpr  share  should  go  to 
the  other,  althoufi^  the  fttct  that  both  died 
before  the  testator,  d^vlved  this  prortslcB 
of  practical  effect 

[2]  2.  A  lapsed  legacy  ordinarily  falls  Into 
the  reddue  and  inures  to  the  beneflt  of  the 
residnary  legatees.  It  is  a  nde  of  the  Eng- 
lish comnun  law,  however^  whldi  has  met 
with  consideratde  acc^ttanoe  in  this  coantzr* 
that  m  the  death  before  the  testatbr,  of  one 
of  several  residuary  legatees  (who  do  not  take 
Jointly  or  as  members  of  a  dasa)  his  share 
goes,  not  to  the  others,  but  to  whoever  would 
have  Inherited  the  property  in  case  no  will 
had  been  made.  40  Cyc.  1462,  note  59;  28  B. 
C.  L.  338,  339,  notes  1  and  2 ;  note  44  L.  It. 
A.  (N.  S.)  811-813.  In  one  state  the  court 
has  held  to  the  contrary,  but  without  dis- 
cussing the  cases  by  which  tbe  rule  la  sop* 
ported.  Gray  v.  Bailey,  42  Ind.  349;  Hoi- 
brook  V.  McClearey,  79  Ind.  167;  West  ▼ 
West  89  Ind.  620.  See,  also.  Mann  v.  Hyde, 
71  Mich.  278,  39  N.  W.  7a  In  two  statei 
the  rule  has  been  abrogated  by  statute. 
Woodward  v.  Congdon,  34  R.  I.  316.  323.  83 
AU.  266,  Ann.  Cas.  19140,  809;  In  re  Jad:- 
son,  28  Pa.  Dlst  R.  913.  Some  cases  dted 
In  support  of  tbe  rule  are  affected  distinc- 
tions between  lapsed  legacies  and  lapsed  de* 
vises  and  some  by  a  failure  to  make  a  dis 
tinction  between  a  legacy  which  lapses  be- 
cause of  death,  whh:h  the  testatw  nay  bs 
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regarded  at  having  anticipated,  and  one 
which  cannot  be  given  effect  because  void  In 
itselt,  a  condition  be  can  bardly  be  deemed  to 
hare  taken  into  account  The  rule  has  been 
severely  criticised  even  by  Judges  and  text- 
writers,  who  have  felt  constrained  to  follow 
It  See  note  In  81  Yale  Law  Journal,  782; 
also  In  re  VUn'a  Estate,  1S6  Pa.  194.  27  Atl. 
B9;  Prison  AnTn  v.  Bossell's  Adm'r,  103  Ta. 
B68.  49  a  B.  966  ;  2  Jannan  on  WUla  (6th 
Ed.)  106S-1068.  The  grounds  of  sudi  critt- 
ctsm  are  indicated  in  these  excerpts: 

"  •  •  •  It  was  held,  In  Skrymsher  v. 
Northcote,  1  SwaDst  566  (1818),  that  a  lapsed 
portion  of  a  residuary  betpiest  went  to  the  next 
of  kin,  and  not  to  tite  other  reaidnary  legatees, 
on  the  ground  that  the  latter  were  given  spe- 
eifie  portions  of  the  residnum,  and  could  not 
take  more  by  the  intent  of  the  irill,  and  re* 
ceiving  the  bequest  in  common  and  not  Jointly, 
there  conld  be  no  iQcrease  by  survivorship. 
The  role  thus  establlBhed  does  not  commend 
itself  to  sound  reasonisg,  and  Is  a  sacrifice  of 
the  settled  presamption  that  a  testator  does 
Dot  mean  to  die  Intestate  as  to  any  portion  of 
his  estate,  and  also  of  his  plain  actual  intent, 
shown  in  the  appointment  of  general  residu- 
ary legatees,  that  his  next  of  hln  shall  not 
participate  In  tiie  distribution  at  sH.  The 
role  is  hi  fact  a  concessioi^  to  the  set  policy 
of  English  law,  nowhere  more  severely  assert- 
ed than  in  chancery,  to  keep  the  devolution  of 
property  in  the  regular  channels,  to  the  heir 
and  the  next  of  kin,  whenever  it  can  be  done. 
If  the  queation  were  new  In  this  state,  speak- 
ing for  myself  X  should  not  hesitate  to  reject 
the  English  rule  as  wrong  in  principle  and 
sabversive  of  the  great  canon  of  construction, 
the  carrying  out  of  the  Intent  of  the  testator." 
Ciray'a  Estate,  147  Pa.  67,  74,  70,  23  Aa  205, 
206. 

"The  English  rule,  as  we  said  in  Gray's  Es- 
tate, 147  Pa.  67,  does  not  commend  itself  to 
sound  reasoning,  or  to  the  preservation  of  the 
testator's  actual  intent,  but  we  found  it  rec- 
ognized and  accepted  In  our  own  cases  before 
these  particulars  in  its  application  arose,  and 
we  felt  ourselves  bound  by  It."  Waln'a  Es- 
tate. ISft  Pa.  VM,  197,  27  Atl.  59,  60. 

"There  is  a  well-known  role  that  where  resi- 
due Is  ^en  to  tenants  in  common,  and  one  of 
the  tenants  in  common  dies  in  the  testator's 
.lifetime,  the  lapsed  share  does  not  go  as  an 
accretion  to  the  gift  to  the  other  tenants  in 
common,  but  it  is  held  that  there  is  an  intes- 
tacy and  the  share  goes  amongst  the  next  of 
kin.  Tha  is,  there  can  be  no  residue  of  a 
residue,  nie  arguments  by  which  this  rule 
wss  arrived  at  are  perfectly  intelllgible  and, 
one  may  say,  plausible.  Nevertheless  I  think 
that  the  effect  of  it  is  to  defeat  the  testator's 
Intention  in  almost  every  case  in  which  it  is 
applied;  but  it  is  a  rule  by  which  I  am  an- 
doQbtedly  bound."  In  re  Dnntter,  [1900]  1  Ch. 
103,  106,  106. 

In  Aitkin  V.  Sharo  (N.  J.  Ch.)  115  Atl.  912, 
the  role  was  recognized  as  binding  upon  thf> 
conrt  by  reascm  of  prior  decisions,  but  was 
held  not  to  be  applicable  Id  the  case  there 
under  consideration,  because.  In  describing 


the  property  disposed  of  by  the  residuary 
clause,  the  phrase  was  inserted:  "Including 
lapsed  legacies."  Sutt  a  phrase  has  been 
said  to  be  superfiuous.  inasmuch  as  lapsed 
legacies  ordinarily  fall  into  the  residue. 
Nickersott  v.  Bragg,  21  B.  I.  296,  43  Atl.  539. 
It  might  readily  be  Interpreted  as  amounting 
merely  to  an  express  declaration  by  the  tes- 
tator that  his  meaning  Is  Just  what  the  law 
would  presume  him  to  mean  were  the  phrase 
omitted.  In  the  oi^lon  In  the  New  Jersey 
case,  however,  it  was  said: 

"Neither  the  Industry  of  counsel  nor  my  own 
examination  have  discovered  any  case  in  this 
state  which  deddea  tiiat,  where  a  testator, 
either  by  express  words  or  plain  implication, 
provides  that  gifts  of  the  residue  shaU  not 
lapse,  but  Shan  idnk  Into  or  continue  therein, 
the  testator  shall  be  regarded  as  dying  intes- 
tate as  to  such  gifts.  I  feel,  therefore,  at 
liberty  to  give  effect  to  the  intent  of  the  tes* 
tator,  regardless  of  the  earlier  English  de- 
cisions above  referred  to.  Taking  the  entire 
will  into  consideratioD,  it  is  quite  plain '  that 
the  testatrix  did  not  intend  to  die  Intestate 
as  to  any  portion  of  her  property.  She  an- 
ticipated that  some  of  her  benefidaries  might 
die  in  her  lifetime,  and  made  provision  for 
such  event,  and  therefore,  in  the  third  para- 
graph, she  not  only  gave  to  her  residuary 
devisees  and  legatees  all  the  rest,  residue,  and 
remainder  of  her  estate,  hoth  real  and  per- 
sonal, in  certain  proportions,  but  she  expressly 
provided  tlist  sUch  residue  should  include 
lapsed  legacies."   115  Aa  915. 

This  court  has  not  heretofore  had  occasion 
to  decide  whether  to  follow  the  rule  requir- 
ing the  lapsed  share  of  one  of  several  residu- 
ary legatees  to  be  treated  as  prc^erty  undis- 
posed of  by  the  will.  We  might  now  avoid 
deciding  that  question  by  holding — as  we 
think  the  facts  Justlfr— that  In  any  event 
there  are  spedal  features  of  the  will  under 
consideration  which  would  require  a  decision 
In  favor  of  the  surviving  residuary  legatees. 
One  of  them  la  the  circumstance  that  the  res- 
idue of  the  estate  Is  larger  than  the  part  dis- 
posed of  by  specific  legacies,  which  gives  add- 
ed force  to  the  presumption  that  the  testotdr 
refrained  from  giving  all  bis  property  to  the 
residuarles  only  for  the  sake  of  the  parties 
ular  legatees.  More  Important  however  Is 
this  consideration:  Of  the  ten  nieces  and 
nephews  to  whom  specific  legades  were  giv- 
en, seven  were  also  made  residuary  legatees. 
In  the  case  of  each  of  the  other  three,  the 
language  relettog  to  the  specific  legacy  was 
followed  by  the  express  statement  that  the 
legatee  "Is  to  have  no  share  In  the  residue 
and  remainder  of  my  estate."  Although  this 
provision  might  be  open  to  interpretation  as 
a  mere  express  statement  of  what  would  be 
Implied  without  It  we  regard  it  as  showing 
afSrmatively  that  the  testator  did  not  wish 
the  three  legatees  referred  to  to  receive  more 
than  the  specltic  amount  allotted  to  them. 
And  from  his  expressly  indicating  that  these 
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three  were  to  receive  nothing  from  the  resi- 
due, It  may  be  Inferred  that  It  was  not  bis 
purpose  that  any  nnnamed  heirs  should  be 
more  favored  in  this  regard.  But  while,  In 
our  view,  these  spedflc  provlaions  of  the  wlU 
plainly  show  the  testator  Intended  that  the 
three  legatees,  who  were  not  Intruded  among 
the  reslduaries,  should  receive  no  more  of 
his  estate  than  the  sums  spedQcally  set  apart 
to  them,  we  think  if  these  provisions  had 
been  omitted  the  same  purpose  would  have 
been  sufficiently  clear.  We  prefer  to  rest  our 
decision  upon  the  general  principal  rather 
than  upon  exceptional  features  of  the  partic- 
ular case. 

[8]  We  regard  the  rule  that  lapsed  shares 
of  deceased  rerfduory  legatees  shall  be  treated 
as  intestate  property  as  in  direct  conflict  with 
the  one  to  which  this  court  is  definitely  com- 
mitted, that  the  actual  purpose  of  the  tes- 
tator, so  far  as  it  can  be  ascertained,  must 
be  given  effect.  The  presumption  against  in* 
testacy  of  any  part  of  the  estate  is  a  means 
of  carrying  out  this  policy  which  la  disre- 
garded by  taking  lapsed  l^cles  out  of  the 
residue  for  the  benefit  of  those  who  would 
Inherit  from  the  decedent  in  the  absence  of 
a  wUI.  The  reasons  for  allowing  lapsed  spe- 
dflc legacies  to  fall  into  the  residue  apply 
with  equal  force  In  favor  of  allowing  all  the 
residue  to  go  to  jthe  surviving  residuary  lega- 
tees In  the  case  of  the  death  of  one  of  them, 
Instead  of  turning  over  a  part  of  it  to  per- 
sona for  whom  other  provision  had  been 
made,  or  who  had  not  been  referred  to  in  the 
will  at  all.  The  statement  sometimes  made 
in  support  of  the  latter  practice— 4taat  the 
share  of  a  deceased  red^duary  legatee  cannot 
fall  Into  the  residue,  because  It  is  itself  a 
part  of  the  residue — appears  rather  to  play 
upon  words  than  to  point  out  any  real  diffi- 
culty. The  result  of  these  views  is  the  ap- 
proval of  the  ruling  of  the  court,  distribut- 
ing the  residue  of  the  estate  among  the  re- 
siduary legatees  who  survived  the  testator. 

3.  It  remains  to  determine  the  disposal  of 
the  amounts  of  the  specific  legacies  to  the 
nieces  who  died  before  the  testator.  The 
plaintiffs  contend  that,  if  this  money  is  not  to 
be  paid  to  them  as  being  a  i>art  of  a  gift  to 
a  class  of  which  they  are  members,  then  It 
should  be  treated  as  undisposed  of  property, 
and  descend  according  to  the  statute  in  case 
of  Intestacy.  In  support  of  this  contention, 
they  invoke  a  rule  which  has  been  adopted 
by  Bome  state  courts  under  which,  where  <Hie 


to  whom  a  spedflc  legacy  is  glvm,  and  who  Is 
also  a  residuary  l^tee,  dies  before  the  tes- 
tator without  Issue,  the  spedflc  legacy  as 
well  as  the  share  of  the  residue  goes  to  the 
heirs.  40  Cye  1948,  note  42,  second  para- 
graph from  end;  28  R.  a  L.  338,  note  3 ;  note 
44  L.  R.  A.  (N.  S.)  814 ;  Schouler  on  WlUs,  | 
519,  note  7.  This  rule  Is  but  an  extension 
or  special  application  of  that  already  dis- 
cussed and  must  &11  with  It  It  appears  to 
have  originated  In  Craighead  v.  Given,  10 
Serg.  &  B.  <Pa.)  351.  Of  the  only  two  cases 
there  dted  (which  were  said  to  be  directly  In 
point)  one  arose  upon  the  death  of  two  of  the 
four  persons  to  whom  the  ^tlre  personal  es- 
tate was  given  and  the  other  upon  the  death 
of  a  residuary  l^tee  to  whom  no  spedflc 
bequest  had  been  made.  In  the  opinion  It 
was  said: 

"That  the  disposition  of  the  residue  con- 
templated a  residue  arising  from  the  death  of 
aD7  one.  Is  inconsistent  with  the  division  of 
it  among  all  the  legatees.  To  bequeath  to 
£liza  Semple  [to  whom  a  specific  sum  was  left 
and  who  was  also  one  of  several  residuary 
legatees]  a  portion  of  a  residae  happening  in 
consequence  of  her  own  death.  Is  a  constnte- 
tion  which  can  never  be  supported;  yet  sneh 
would  be  the  fact,  if  thin  be  tiie  ^st  con- 
struction."  10  Sets.  &  R-  354. 

We  regard  the  reasoning  as  artiflcial — the 
making  of  verbal  difficulties.  The  reduction 
of  the  number  of  those  who  are  to  share  the 
residue  does  not  affect  the  force  of  the 
grounds  upon  which  a  lapsed  legacy  is  held 
to  fall  Into  It,  instead  of  becoming  Intestate 
property.  However,  if  the  rule  that  lapsed 
ItortlonB  of  the  residuary  legacy  go  to  the 
heirs  should  not  only  be  accepted  but  also 
extended  so  as  to  apply  as  well  to  lapsed 
specific  legacies  to  persons  who  are  also  re- 
siduary legatees,  we  think  the  special  provi- 
sions of  the  will  under  consideration  already 
referred  to  are  suffident  to  take  the  case  out 
of  the  extension  to  the  rule  as  well  as  the 
rule  itself.  The  lapsed  legades,  both  spedfic 
and  residuary,  should  therefore  be  distribut- 
ed among  the  surviving  residuary  legatees  In 
the  proportion  indicated  In  the  will. 

The  cause  is  remanded,  with  directions  to 
modify  the  Judgment  in  accordance  herewith. 
The  costs  of  the  ai^eal  as  well  as  of  the  case 
In  the  district  court  may  properly  be  regard- 
ed as  a  part  of  the  expense  of  administration, 
and  will  be  taxed  against  the  executor*  to  be 
paid  from  the  assets  of  the  estate. 

All  the  Justices  concurring. 
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MARLER  V.  STEWART  FARM  MORTGAGE 
CO.  at  «L  PECHTER  V.  SAME.  CRUM- 
RINE  V.  SAME.    (NMw  23636-23638.) 

(Sapreme  Coart  of  Kansas.    June  10,  1022. 
Behearinc  Denied  July  8,  1922.) 

1.  Afipearaaaa  «=»2&-Petltfoa  to  set  a»M« 
a  jDdgaiaat  against  aaarasldaat  ea  irosnd 
that  aMiavIt  was  falsa  hsM  properiy  dwiled. 

A  iwdtioD  to  set  aside  a  Judgment  ob- 
tained in  attachment  proceedings  agaiDBt  a 
Donreflident  on  the  grounds  that  the  affidavit 
(or  the  attachment  was  false  and  the  judgment 
therefor  void  hdd  to  hare  been  properly  de- 
nied. 

2.  AppearaaoB  «=s>8(8)— Oefendaat,  by  alleg- 
Ing  that  material  allegations  of  petiUos  were 
false,  and  denying  averment  of  ownership 
of  property  attached,  submitted  Mmself  to 
the  Jurlsdlctlos  of  the  oourt. 

A  defendant  who  moves  to  set  aride  a  judg- 
ment for  want  of  jurisdiction  over  him,  and 
as  one  of  the  grounds  of  his  motion  alleges 
that  some  of  the  material  allegations  of  the 
petition  were  false,  and  denies  the  averment 
of  ownership  of  the  property  attached  as  set 
forth  in  the  petition,  is  held  thereby  to  submit 
himself  to  the  jurisdiction  of  the  court  • 

3.  Jadimeat  «s3l7(9)— On  service  by  pnbllca. 
tien  not  veld  beeausa  affidavit  for  pablleatton 
Is  false. 

The  nettled  nde  Is  followed  that  a  judg- 
ment obtained  on  publication  service  is  not 
void  because  the  affidavit  for  publication  is 
falsf.  ■ 

Appeal  from  District  (Tourt,  Shawnee 
County ;  Janoes  A.  McCIure,  Judge. 

Suits  by  S.  a  Marlep,  A.  H.  Fechter,  and 
Sam  Crumrlne  against  Uie  Stewart  Farm 
Mortgage  Company  and  anoQier.  From  judg- 
ment denying  defendant's  twtltion  to  set 
aside  the  service  by  puUicatlon  and  tbe  judg- 
ment rendered  thereon  In  action  by  first- 
named  plaintiff,  and  from  tbe  judgments  ren- 
dered In  tlie  other  two  actions,  the  defend- 
ftats  appeal.  Affirmed. 

D.  R.  Hite,  John  S.  Dean,  and  Harry  W. 
Colmery,  all  of  Tope  lea,  for  appellants. 

A  E.  Crane  and  Guy  Bradford,  both  of  To- 
peko,  for  appellee. 

WEST,  J.  The  plaintiff  sued  the  defend- 
ant land  company,  the  W.  H.  Stewart  Farm 
Uortgage  Company,  and  W.  E.  Stewart,  al- 
leging that  the  land  company  was  a  nonresi- 
dent with  no  office  or  place  of  business  in 
Kansas;  that  the  farm  mortgage  company 
was  a  Missouri  corporation  having  Its  offices 
and  principal  place  of  business  at  Kansas 
City,  Missouri,  and  was  a  nonresident;  that 
tbe  defendant  W.  E.  Stewart  was  a  nonresi- 
dent of  Kansas;  that  the  land  ctHupany  was 
oiCaged  in  the  sale  of  Texas  lands ;  that  the 


mortgadce  ctnnpany  waa  organiied  by  Its 
sto<&holders  and  Stewart  for  the  purpose  of 
holding  title  to  th^  lands;  and  that  Stew* 
art  was  an  officer  and  directw  of  both  corpo- 
ra ticms.  The  petition  stated  that  juat  prior 
to  Oictoba',  1917,  the  defendants,  for  the  pur- 
pose inducing  the  plaintiff  to  purchase 
some  of  their  Texas  lands  throngh  its  officers 
and  agents  and  Stewart,  personally,  fraudu- 
lently r^wesented  to  him  that,  if  he  would 
purdiase  a  cortain  tract  of  land  containing 
40  araea,  he  cohld  raise  three  crops  of  broom 
com  theremi  each  year ;  that,  vaiAer  the  wa- 
ter rights  and  rights  thereto  to  be  conveyed 
to  this  plaintiff  by  them,  the  plaintiff  could 
get  water  to  raise  such  crops  from  the  Irriga- 
tion company  whenever  needed,  and  that  he 
would  not  have  to  pay  for  the  water  rights 
until  he  had  iwodnced  410,000  worth  of  prod- 
ucts mi  the  land;  tbat  there  was  a  rural 
route  by  his  place,  and  that  the  land  was 
worth  3260  an  acr^  and  tbe  plaintiff  could 
raise  75  bnsliela  of  com  an  acre,  and  In  addi- 
tiMi  thereto  could  raise  a  winter  crop ;  that, 
r^ing  on  the  trudi  of  tiiese  r^resentatlona, 
he  made  a  written  contract  for  the  purchase 
of  tba  land ;  that  eacb  and  all  of  such  repre- 
sentations were  false,  and  not  intended  to  be 
carried  out  by  the  defendants,  and  made  for 
the  purpose  of  inducing  him  to  sign  tiie  con- 
tract, and  the  defendants  knew,  or  ought  to 
have  known,  that  such  representations  were 
false  and  fraudulently  made,  and  that  he  re- 
lied on  them  without  knowing  of  their  falsi- 
ty, and  entered  into  the  contract,  giving  In 
cash  and  notes  $10,000  for  tbe  land,  and  that 
he  had  been  damaged  In  that  sum,  for  which 
he  asked  judgment  He  alleged  that  the  de- 
fendants owned  certain  real  estate  in  Kan- 
sas, title  being  held  either  In  Stewart  or  tbe 
mortgage  company,  describing  cwtabt  lands 
in  Shawnee  county. 

Tbe  attorney  for  the  plaintiff  made  an  affi- 
davit for  publication,  setting  forth  therein 
that  the  cause  of  action  was  based  upon  the 
deceitful  and  false  representations  by  which 
the  defendants  secured  from  the  plaintiff 
$10,000  in  cash  and  notes  for  little  or  no  con- 
sideration, and  that  he  believed  the  claim 
was  just,  and  the  plaintiff  ought  to  recover 
substantially  that  amount;  that  the  defend- 
ants and  each  of  them  were  nonresidents  of 
Kansas,  and  tbat  the  defendant  corporations 
were  foreign  corporations,  organized  under 
the  laws  of  Missouri,  but  had  been  doing 
business  In  Kansas.  Pursuant  to  this  affida- 
vit an  attachment  <Hxler  was  issued  and  an 
affidavit  for  service  by  publication  was  filed 
by  tbe  same  attorney,  setting  forth  that  this 
was  an  action  brought  under  section  78  of 
the  CiTll  Code  (Qen.  St  1016,16908)  against 
a  nonresident  of  the  state  and  fore^  cor- 
porations; tbat  certain  lands  had  been  at- 
taidied,  descrtbins  them;  that  the  iriaintlff 
sou^t  to  sell  than  to  satisfy  his  clsJm,  and 
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avemd  that  sumnHms  coold  not  be  had  upon 
them  within  this  state. 

On  Jane  19,  1920,  proof  of  service  by  pab* 
llcatlon  was  filed  showing  that  constroctlve 
service  by  publication  had  been  had.  On 
Aogust  23  judgment  by  default  was  taken 
against  W.  B.  Stewart  Land  Company,  a  cor- 
poration, the  Stewart  Farm  Mortgage  Com- 
pany, a  corporation,  and  W.  O.  Stewart.  The 
journal  entry  recited  that  all  the  defendants, 
except  W.  B.  Stewart,  made  default;  that 
the  plaintitt  offered  bis  evidence  in  support 
of  his  petition  and  rested  his  case.  The 
court  found  that  due  service  had  been  bad 
upm  the  Stewart  Mortgage  Company,  the 
land  company,  and  W.  B.  Stewart,  foreign 
corporatlonB,  and  nonresidents,  by  publica- 
tion as  provided  by  law,  the  proof  of  which 
was  examined  and  approved.  The  court  fnr^ 
ther  found  that  the  allegfUlonB  of  the  peti- 
tion were  true,  and  the  idaintUT  was  entitled 
to  recover  as  prayed  for  ttieretn;  that  the 
defNidants  were  Indebted  to  the  plaintiff  in 
the  sum  of  $11,OT0,  with  Intere^  and  that 
the  property  should  be  sold  to  satisfy  such 
claim;  and  It  was  ther^ore  adjudged  that 
the  W.  B.  Stewart  Land  Goiivany>  the  Stew- 
art Farm  Mortgage  Company,  and  W.  B. 
Stewart  wwe  each  indebted  to  ttie  plaintiff 
In  the  sum  of  111,050;  that  the  real  estate 
of  the  defendants  was  duly  and  legally  at- 
tached in  this  action,  and  the  same  should  be 
sold  to  satisfy  the  Motion.  TbB  cause  of  ac- 
tlcm  was  ordered  to  be  continued  as  to  the 
W.  B.  Stewart  luTeatmoit  ComiMmy  tor  fur- 
ther proceedings  and  trial 

On  January  8, 1921,  W.  B.  Stewart  and  the 
Stewart  Farm  Mortgage  Company  filed  a  pe- 
tition to  set  aside  the  service  by  puUication 
and  the  judgment  rendered  tbenon.  Among 
the  alle^tlons  were  the  following; 

"(3)  That  In  his  petition  and  affidavit  for 
attachment  filed  in  this  cause  the  plaintiff 
traadnleDtly,  wrongfnlly,  and  falsely  alleged 
the  joinder  of  yoor  petitioners  with  the  W.  B. 
Stewart  Land  Oompany  in  respect  to  the  facta 
and  representations  tiierein  alleged  to  have 
been  made  to  plaintiEf. 

"(4)  That  neither  W.  B.  Stewart  nor  any 
officer,  agent,  or  representative  of  the  Stewart 
Farm  Mortgage  Company  were  present  at  the 
making  of  any  of  the  alleged  representations 
stated  in  the  petition,  and  tfaat  oeither  your 
petitioner,  W.  B.  Stewart,  nor  any  officer, 
agent,  or  representative  of  the  Stewart  Farm 
Mortgage  Company  made  any  statements 
whatever  In  couiection  with  the  facts  and  rep- 
resentations therein  alleged,  and  neither  of 
your  petitioners  have  now  or  ever  have  had 
any  real  or  substantial  interest  in  the  pre- 
tended cause  of  action  set  out  In  said  petition 
adverse  to  the  plaintiff. 

"(6)  That  the  plaintiff  made  all  of  said 
traadulent,  wrongful,  and  false  allegations  for 
the  purpose  of  causing  to  be  issued  out  of  this 
eourt  an  attachment  of  real  estate  of  said  W. 
B.  Stewart  in  Shawnee  county,  as  a  mere  pre- 
tense for  conetructive  service  l)y  publication 
on  all  (be  defendapta  in  tliis  cause,  and  by 


such  abuse  of  Its  process  wrongfully  attempt- 
ed to  confer  jnrisdictioa  upon  this  court  irtdcb 
otherwise  It  would  not  have." 

After  cotain  other  aUegattms  came  tlu 
prayer  as  follows: 

"Whereupon  your  petitioners,  sppearing 
■pedally  for  the  parpose  of  this  petition  only, 
ask  this  court  to  set  aside  the  publication  no- 
tice for  service  and  the  conatmetiTe  service 
thereby  secured,  and  that  OiIb  court  set  adde 
the  said  judgment  entered  against  yonr  peti- 
tioners for  want  of  jurlsdletios  in  this  court 
to  render  said  judgment** 

This  petition  was  properly  v^lfled,  and  on 
January  14,  1921,  W.  B^  Stewart  and  the 
Farm  Mortgage  Company  filed  an  amendment 
thereto  as  follows: 

"And  -now  comes  W.  B.  Stewart,  and  the 
Stewart  Farm  Mortgage  Company,  and  by  way 
of  amendmeut  to  their  motion  and  special  ap* 
pearaaee  filed  herein  an  January  8,  iS&l.  say 
that  inadvertently  the  allegation  is  made  in 
said  motion  that  tiie  real  estate  described  and 
mentioned  therein  was  owned  by  W.  E.  Stew- 
art; that  in  truth  and  In  fact  the  legal  title  of 
said  real  estate  Is  in  the  said  W.  E.  Stewart, 
but  he  holds  the  same  in  trust  (or  the  Stewart 
Farm  Mortgage  Company  mentioned  in  said 
affidavit;  and  these  moving  defendants  so  ap- 
pearing specially  and  for  the  parpose  only  of 
this  motion  and  amendment  ash  that  said 
motion  be  considered  aa  amended  as  herdn 
stated.** 

This  amendment  was  suiiported  by  afllda- 

Tit  • 

On  January  22,  1921,  the  petition  of  W.  E. 
Stewart  and  the  Stewart  Farm  Mortgage 
Company  came  on  for  hearing.  The  attorney 
for  the  plaintiff  objected  to  any  evidence  in 
supi>ort  of  the  motion,  and  moved  the  court 
to  overrule  the  same,  for  the  reason  that  by 
these  motions  they  had  entered  a  general  ap- 
pearance In  the  cases,  and  the  questions 
raised  by  the  petition  with  reference  to  the 
facts  alleged  therein  had  beeu  settled,  and 
the  judgment  rendered  was  res  adjudieata  of 
those  facts. 

On  February  19,  1921,  the  court  rendered 
Judgment  sustaining  the  objection  to  any 
evidence  in  support  of  the  petition,  and  over- 
ruled It  From  this  ruling  the  defendants  the 
Stewart  Farm  Mortgage  Company  and  W.  E. 
Stewart  appeal.  Tbey  assign  as  error  the 
sustaining  of  the  objection  to  the  Introduc- 
tion of  evidence  and  the  overruling  of  the  pe- 
tition to  set  aside  service  by  pnUlcation,  and 
the  judgment  rendered  therewi.  The  three 
cases,  Mos.  23636,  23637,  and  23638,  Involve 
the  same  questions,  and  will  be  considered 
and  determined  together. 

The  defendants  argue  that,  aa  the  statute 
provides  for  service  by  publication  on  non- 
resident owners  and  attachment  only  when 
they  have  property  or  debts  owing  them  la 
this  stale,  If  they  had  no  property  or  d^rta 
In  fact  they  are  not  subject  to  the  Jurtsdle- 
tlon  of  our  courts.  While  they  concede  tlw 
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existence  of  the  statotor;  ground  gainst  tlie 
Stewart  Farm  Mortgage  Company,  they  con- 
tend the  loiuder  of  the  other  parties  was 
baselefis,  and  therefore  void. 

"the  plaintiff  refers  to  the  grounds  of  the 
motion  to  set  aside  the  Judgment,  and  says 
that  the  defendants,  by  Incorporating  non- 
Jurlsdtctional  matters,  anbjected  tbemeelTea 
to  the  Jurisdiction  of  the  court  B*urther, 
that  the  attachment  atUdavlt  and  affidavit 
for  publication  must  now  be  taken  as  true, 
and  their  verity  cannot  be  inquired  into, 
eince  the  court  considered  them  as  true,  and 
entered  Judgment  on  the  strength  thereof; 
that,  even  if,  aa  a  matter  of  fact,  the  com- 
plaining defendants  had  no  property  here, 
this  would  not  render  the  Judgment  void,  or, 
In  other  words,  the  untruthfulness  of  the  af- 
fidavit could  not  have  that  effect.  In  Cohen 
T.  0^wbrldge,  6  Kan.  385,  the  motion  to 
set  aside  the  Judgment  was  based  on  the 
grounds,  among  others,  that  the  affidavit  was 
defective,  the  publication  notice  was  defec- 
tive, and  that  the  defendant  had  no  interest 
in  the  property  taken  by  the  Judgment.  The 
court,  qieaking  by  Kingman,  0.  J.,  said: 

*The  fifth,  Blxtb,  seventh,  and  rightb  groands 
of  his  motion  go  to  the  merits  of  the  case,  and 

to  questions  of  irregularity  in  the  proceed- 
ings, other  than  Jarisdictlonat  ones;  ttierefore 
it  must  be  held  to  be  such  an  appearance 
as  waived  the  defective  notice  of  pubUcation." 
6  Kan.  304. 

Ltfift  Association  t.  Lemke,  40  Kan.  142, 19 
Pac.  337,  is  to  Qie  same  effect  In  National 
Bank  t.  Peters,  61  Kan.  62,  ^  Pac.  637,  hold- 
ing that,  after  the  seizure  of  property  and 
Judgment  and  due  service  by  publication,  the 
Judgment  and  proceedings  are  condnstve  up- 
on the  parties  to  the  action  and  their  privies, 
It  was  said: 

"If  !t  were  competent  for  Peters,  in  the  pro- 
ceedings to  determine  the  priority  of  the  at- 
tachment liens,  to  show  by  ex  parte  affidavits 
that  he  had  no  Interest  in  the  property  at- 
tadied  by  the  bank  whidi  was  seized  and  sold 
as  bis  property,  then  Schaeffer  had  also  the 
right  to  make  proof  in  the  same  way,  and 
•how  that  he  had  no  interest  in  the  property 
seized  and '  sold.  The  result  would  be  that 
apon  ex  parte  affidavits  in  collateral  proceed- 
ings, after  seizure,  judgment  and  sale,  such 
Judgment  and  all  proceedings  thereunder  might 
be  set  uide  and  vacated.  If  such  were  the 
law,  attadimenf  pcoceedlngs  against  nonresi- 
dents might  be  wholly  abortive."  61  Kan.  69. 
32  Paa  638. 

In  Frazler  v.  Doaglassi,  67  Kan.  809,  48 
Pac.  36,  the  defendant  undertook  to  make  a 
special  appearance  to  set  aside  the  service  of 
summons,  but  in  his  affidavit  be  said  he  was 
the  owner  in  fee  of  the  land  described,  and  in 
possession,  and  that  the  plaintiff  had  no 
il^t  or  title  thereto.   The  court  said: 

"Where  a  defendant  alleges  and  submits  to 
the  court  matters  that  are  non jurisdictional, 
be  recognizes  the  general  Jurisdiction  of  the 
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conrt  and  waives  all  irregularities  whidi  may 
have  intervened  in  bringing  him  Into  court" 
57  Kan.  811,  48  Pac.  87. 

That  a  decree  quieting  title  to  real  estate 
upon  publication  service  Is  not  void  because 
the  affidavit  for  publication  is  untrue  was  de- 
cided In  Davis  v.  Land  Co.,  76  Kan.  27,  90 
Pac  766.  The  argument  was  made  that  stat- 
ute contemplated  publication  service  on  those 
only  who  are;.in  fact  nonresidents  and  cannot 
apply  to  residents,  and  the  filing  at  false  affi- 
davits cannot  cosuter  Jurisdiction,  but  it  was 
held: 

"Whether  a  defendant  is  a  oonresident  or 
not  Is  a  question  of  fact,  wbicfa  most  be  de- 
termined by  testimony  before  constructive  serv- 
ice can  be  completed;  and  the  only  evidence 
required  by  the  statute  to  establish  this  fact 
is  the  affidavit  prescribed  by  section  73,  of 
the  Code.  *  *  *  When  such  an  affidavit  has 
been  filed,  and  notice  given  as  provided  by  sec- 
tion 74  of  the  Code,  •  *.  •  and  the  pro- 
ceeding has  been  examined  and  approved  by 
the  court  as  required  by  section  75  of  the 
Code,  •  •  •  then  Jurisdiction  exists. 
*  *  *  ThB  question  whether  the  facts  stat- 
ed in  the  affidavit  are  true  or  not  is  immate- 
rial until  challenged  In  some  recognized  legal 
proceeding  for  the  vacation  of  valid  judg- 
ments."  76  Kan.  30-51,  90  Pac  768. 

In  Bamett  v.  Insurance  Co.,  78  Kan.  630, 
97  Pac.  962,  10  years  after  a  foreclosure  had 
been  taken  against  certain  minors  upon  de- 
fault, one  of  them  who  had  come  of  age 
moved  to  vacate  the  Judgment,  one  ground 
being  that  the  petiticHi  did  not  state  facts 
sufficient  to  ocmstitute  a  cause  of  action.  The 
motion  was  dolled  becetise  the  second  ground 
constituted  a  graeral  appearance,  and  cured 
the  defective  serrioe.  That  fraud  pradiced 
by  a  saocessfnl  party  must  be  collateral  to 
the  IssuM  Involved  In  the  action  on  wlilch 
Judgment  is  founded  was  decided  In  Cterrett 
T.  Mlnard,  82  Kan.  SS8,  108  Pac.  80,  and  it 
was  held  that  tiie  defendant  In  such  a  Judg' 
ment  taken  by  defttult  could  not  have  It  set 
aside  because  the  allegationa  in  the  plalntifTs 
petition  were  untrue.  The  Chief  Justice  said 
in  the  oi^nicm: 

"There  woold  be  no  finality  in  ^  Judgment 
and  no  end  of  litigation  if  the  contrary  view 

were  taken."    82  Kan.  341,  108  Pac.  81. 

In  Schultz  V.  Stiner,  97  Kan.  656,  155  Pac. 
1073,  In  his  motion  to  set  aside  the  Judgment, 
the  defendant  undertook  to  appear  specially 
to  ask  relief  on  the  ground  that  he  was  not 
liable  on  the  note  sued  on,  and  it  was  held 
that  he  thereby  placed  himself  in  the  same 
position  as  If  he  had  appeared  at  the  trlaL 
See,  also,  GkKMlen  T.  Lewis,  101  Kan.  482, 167 
Paa  H33. 

[1,  2]  Here,  In  the  petitiou  to  set  aside  the. 
service  and  Judgment,  Stewart  and  the  farm 
mortgage  company  allege  that  neither  was 
present  at  the  making  of  the  alleged  false 
representations  set  up  In  the  petition,  and 
that  neither  of  them  bad  ever  had  any  real 
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or  substantial  Interest  In  the  cause  of  action, 
apd  tliat  the  property  In  truth  belongs  to 
Stewart  personally.  In  the  amendment  to 
the  motion  they  say  the  former  allegation 
that  the  property  belonged  to  Stewart  was  a 
mistake,  and  that  It  In  fact  t)eIong8  to  him 
In  trust  for  the  Stewart  Farm  Mc^-tgase  Com- 
pany. The  affidavit  far  );>ublljca^on  wus 
based  on  alleged  false  representations  and 
the  consequent  procurement  of  10,000  from 
the  plaintiff,  the  nonresldence  o£  the  de- 
fendants, and  the  ownership  of  the  property 
attached;  and  the  court  not  only  approved 
the  service,  but  found  that  the  allegations  of 
the  petition  were  true.  So  the  petition  to  set 
aside  the  service  and  Judgment  presented 
the  issue  as  to  the  truthfulness  of  the  peti- 
tion and  the  affidavit  for  publication,  and  al- 
so the  question  as  to  who  owned  the  property 
attached. 

[31  It  Is  settled  law  in  this  state  that  a 
judgment  Is  not  void  because  obtained  by 
false  testimony,  alld  that  the  judgment  ren- 
dered on  publication  service  is  not  void  be- 
cause the  affidavit  for  publication  was  false. 
It  Is  equally  well  settled  that,  when  a  defend- 
ant moves  to  set  aside  the  judgment  on  ucm- 
Jurlsdictlonal  as  well  as  jurisdictional 
grounds,  he  can  no  longer  successfully  claim 
that  the  court  has  no  jurisdiction  over  him. 

While,  therefore,  it  is  true,  as  argued  by 
the  defendants,  that  attachment  can  be  had 
only  when  the  debtor  has  property  In  this 
state,  it  Is  equally  true  when  an  affidavit  tn 
proper  form  is  presented  and  favorably 
passed  on  by  the  court  a  petition  alleging 
fraud,  Donresidence,  and  ownership  of  the 
pn^rty  here  Is  presented  to  and  passed  up- 
on by  the  court,  and  found  to  be  true,  and 
judgment  thereupon  rendered,  the  actual  non- 
ownCTshlp  of  sudi  property  or  actual  falsity 
of  the  affidavit  do  not  render  the  judgment 
Told.  It  is  conceded  the  court  had  jurisdic- 
tion of  one  of  the  defendants,  but  the  com- 
plaint Is  that,  by  virtue  of  false  affidavits 
and  allegations,  the  complaining  def«idants 
were  wrongfully  joined  as  parties.  But  the 
real  effect  of  such  allegations  and  affidavits, 
together  with  the  averments  of  the  defend- 
ants* motion,  was  as  already  Indicated. 

The  ruling  of  the  trial  court  was  in  ac- 
cordance with  these  settled  principles,  and  is 
therefore  affirmed. 

All  the  Justices  concurring. 

(Ill  Kan.  444) 
MILLER  «t  aL  v.  PARVIN.    (No.  23820.) 

(Supreme  Court  of  Kansas.   Jane  10,  1922.) 

(St/tlabitt  ly  the  Court.) 

I.  Animals  «==}55  —  Evldeica  held  to  sirataia 
JudBmsBt  for  trespass. 

Testimony  examined,  and  held  sufficient  to 
sustain  the  finding  as  to  the  sufficiency  of  the 


fence,  the  valoe  of  the  cane  .destroyed,  and  tb« 
judgment  rendered. 

2.  Animal*  «=353-4>wner  bound  to  prevent 
trespass. 

In  herd  law  counties  the  liability  of  the 
owner  of  live  stock  for  trespass  committed  by 
his  cattle  upon  the  crops  of  an  adjoining  land' 
owner  is  the  same  as  at  common  law,  sni^  own- 
er being  bound  at  bii  peril  to  keep  his  cattlo 
from  committing  nich  trespass. 

Appeal  from  District  Court,  Ness  County. 

Action  by  William  H.  Miller  and  another 
against  Ed  Parvin.  Judgment  for  plaintlffi^ 
and  defendant  an)eal8.  Affirmed. 

Madison  &  Tan  Riper,  of  Dodge  City,  ftff 
appellant. 

Lorin  T.  Peters,  of  Ness  City,  for  appdleee. 

WEST.  J.  The  defendant  appeals  from  a 
Judgment  for  dainagee  alleged  to  have  been 
caused  by  his  cattle  deetrc^ing  the  plain- 
tiff's cane. 

The  petition  alleged  that  In  Decembo-, 
1018,  be  allowed  his  cattle  to  escape  nnlaw- 
fully  and  trespau  on  the  plaintiffs'  land  and 
destroy  20  tons  of  cane,  to  the  plaintiff^ 
damage  of  $600.  The  answer  waa  a  general 
denial. 

Claude  Hlller  testified  that  on  December 
3d  he  fonnd  S  or  0  steers  In  the  plaintiff^ 
field.  There  were  136  shocks  of  cane;  be 
saw  the  field  the  next  month,  and  there  waa 
nothing  left  except  2  or  8  little  piles  that 
stuck  up  throu^  the  smnr;  the  tmce  aepa- 
ratlng  the  plaintiffs'  field  from  the  defend- 
ant's pasture  was  made  of  two  wires  tm  stone 
posts ;  about  the  17th  of  December  he  drove 
out  4S  head  of  cattle  the  first  time  be  saw 
them  In  the  field,  and  there  were  close  to  m 
hundred  the  next  time. 

Tbe  case  was  tried  by  the  conrt  and 
takoi  under  advisement,  and  findings  of  fact 
were  made  to  the  effect  that  the  defoidant'e 
cattle  destroyed  a  large  part  of  the  plain- 
tiffs*  crop  of  cane  of  20  acres,  which  pro- 
duced about  14  tons,  worth  $30  a  ton,  the 
total  value  of  the  cane  destroyed  being  9330; 
that  the  defendant*8  fences  were  not  sulfi- 
dent  to  restrain  the  cattle,  and  that  the 
herd  law  was  In  effect;  that  they  were  run- 
ning at  large  within  the  meaning  tbereoL 

The  court  found  that  thrae  were  20  acres 
producing  about  14  tons^  worth  $30  a  ton, 
and  gave  the  plaintiffs  judgment  for  $330. 

[1  ]  The  defendant  complains  of  the  finding 
that  the  fence  was  insufficloit.  He  asserts 
that  the  feed  was  not  worth  the  amount 
named,  and  for  which  judgm«it  was  entered. 

Claude  Miller  testified: 

That  the  40-acre  field  was  inclosed  witii  three 
Bides  of  fence,  but  one  side  was  poor.  "That 
feiice  did  belong  to  me,  it  belongs  to  the  range 
Mr.  Parvin  was  using.  I  presume  they  had  not 
fenced  that  yet    It  was  two  wires  on  stone 
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posts.  That  vai  on  the  norib  dde  of  our  fi^d* 
■eparatiitf  the  fidd  from  Panin's  puture." 

Tbe  defendant  testified,  among  other 
tilings: 

"ImmediateTy  sonth  of  my  pasture  and  north 
of  MiUer's  field  there  was  hay  land  and  tbe 
east  side  was  field.  That  was  not  used  as  pas- 
ture land.  Between  that  and  Miller's  field  I 
think  there  were  two  wires  on  stone  posts.  It 
was  40  or  50  feet  between  most  of  them. 
*  *  *  I  saw  his  Geld  the  day  he  came  over 
to  Bee  me.  We  tried  to  keep  my  cattle  in  the 
pasture.  The  cattle  were  kept  in  the  pasture 
with  four  and  three  wire  fences  all  the  month 
of  December,  and  were  not  turned  ont  of  the 
pasture.  A.  three>wire  fence  is  a  reasonably 
good  fence  to  (re) strain  cattle.  I  have  three 
wires  every  place  In  the  pasture,  except  where 
there  are  four  wires.  The  cattle  broke  the 
fence  down  and  got  ont.** 

Howard  Norman  testiifled  that  the  fence 
was  nf>t  snffldent  to  restrain  that  kind  of 
cattle  ''because  it  was  not  kept  up.  There 
was  not  sufficient  wire  tm  the  posts."  He 
said  these  cattle  gave  considerable  trouble 
on  ttie  randi  the  whole  season.  "They  were 
real  breacby." 

Tbe  case  seems  to  have  been  tried  on  the 
f  moe  and  herd  law  theory,  as  Indicated  by  the 
evidence,  and  also  by  the  findings  of  the 
court  Railway  Co.  t.  Olden.  72  Kan.  110, 
S3  Pac.  25,  Involved  damages  for  the  loss  of 
live  8to(^  which  had  gone  from  a  pasture 
field  upon  the  right  of  way  where  they  were 
killed  by  a  passing  train.  The  pasture  was 
not  indosed  with  a  statntory  legal  fence. 
It  was  contended  that,  in  a  herd  law  county. 
If  the  stock  escape  from  an  incloaure  without 
the  owner's  fault  be  cannot  recover  against 
the  company  for  killing  them  unless  the  In- 
dosure  was  protected  by  a  legal  fence.  The 
court  eaid  the  efTect  of  the  fence  law  was 
to  modify  the  common  law  so  the  owner  was 
not  liable  for  injuries  committed  by  trespass- 
ing stock  except  to  those  whose  lands  were 
Inclosed  with  a  legal  fence. 

"Tbe  adoption  of  the  herd  law  is  the  readop- 
tion  of  the  common  law  in  this  respect,  and  the 
owner  of  cattle  is  liable  for  injuries  committed 
by  them  in  a  herd  law  coun^,  regardless  of 
the  fence  law.  •  *  *  If  the  stock  killed  be 
tiie  ordinary  farm  stock,  and  the  owner  have 
the  pasture  indosed  with  an  ordinary  fence, 
sneb  as  Is  generally  required  to  restrain  that 
kind  of  stock,  and  they  escape  without  his  fault, 
he  is  not  guilty  of  negligence  and  is  not  guilty 
of  permitting  the  stock  to  run  at  large,  and  he 
may  recover  regardless  of  the  fence  law."  72 
Kan.  112,  113,  83  Pac.  26. 

That  Is,  he  could  recover  against  the  rail- 
road company.  In  McAfee  v.  Walker,  82 
Kan.  182, 107  Pac.  637,  27  L.  R.  A.  CN.  S.)  226, 
the  controversy  was  between  tbe  occupants  ot 
adjoining  land  regarding  a  partition  fence 
whlcn  had  been  maintained  between  them. 
It  was  said: 


"The  common  law  places  the  responsibility 
wholly  niMn  the  owner  of  animals  to  keep  them 
from  his  nd^bor's  premises,  and  makes  him 
liable  for  any  injury  resulting  from  Us  fail- 
are  to  do  so.  The  fencing  act  *  *  *  diang- 
ea  the  rule  and  requires  the  neighbor  to  pro- 
tect  himself  from  such  injury  up  to  a  certain 
point  by  erecting  a  fence  of  a  fixed  power  ot 
resistance.  The  adoption  of  tbe  herd  law  in 
turn  eliminates  the  Intervening  statute  and  re- 
stores tbe  common  law,  by  canceling  that  re- 
quirement.'' 82  Kan.  186,  107  Pac.  638,  27  L. 
B.  A.  (N.  B.)  226. 

*^e  BabiUty  of  the  owner  to  prevent  his 
animals  from  straying  upon  his  neighbor's 
premises  was  the  same  at  common  law  as  un- 
der the  herd  law.  He  was  under  a  positive  duty 
to  keep  them  up."  82  Kan.  186,  107  Pac.  638, 
27  L.  R.  A.  (N.  S.)  220. 

The  case  of  Hazelwood  v.  Mendenhall,  97 
Kan.  635,  156  Pac.  696,  involved  the  question 
of  damages  committed  by  animals  permitted 
to  run  at  large  and  Injure  crops  upon  un- 
Inclosed  land  that  without  tbe  fault  of  the 
owner  had  escaped  from  a  pasture  sur- 
rounded by  a  fence  strong  enough  to  show 
the  exercise  of  reasonable  diligence  for  their 
restraint  It  was  held  that  the  herd  law  did 
not  apply.  An  instruction  had  been  asked, 
the  action  being  brought  imder  the  herd  law, 
that  no  recovery  could  be  had  for  Injuries 
done  on  uninclosed  land  by  animals  escaping 
without  the  fault  of  their  owner  from  a 
pastiure  Indosed  by  a  legal  fence.  This  was 
refused,  and  the  court  charged  that  the 
plaintiff  might  recover  even  if  tbe  cattle  had 
escaped  from  Inclosure  surrounded  by  a 
leeal  fence,  and  Injured  crops  upon  the 
plaintiff's  uninclosed  land  before  they  could 
be  apprehended.  It  was  held  that  the  re- 
guested  Instruction  should  have  been  given, 
citing  the  Olden  and  Walker  Cases.  It  was 
said: 

"Tbe  requirement  that  the  crops  shall  be 
protected  by  a  legal  fence  is  canceled  by  the 
herd  law  only  so  far  as  relates  to  animals  that 
are  'running  at  large.'  Any  that  without  fault 
of  their  owner  bav^  escaped  from  an  inclosure 
surrounded  by  a  barrier  reasonably  adapted  to 
their  restraint  are  not  regarded  as  within  that 
term,  and  the  definition  ui  a  legal  fence  has 
reference  to  that  whidi  protects  crops,  and 
not  to  that  which  restrains  catUe  withhi  an  in- 
dosure."  97  Kan.  687,  156  Pac.  698. 

The  expression  in  the  Olden  Case  was 
reiterated  that  the  fence  law  does  not  fur- 
nish a  rule  by  which  to  determine  whether 
the  owner  of  tbe  stock  In  herd  law  counties 
is  guilty  of  negligence  In  Inclosing  them. 

Ruling  Case  Law  states : 

**At  common  law  a  landowner  was  not  bound 

to  maintain  fences  between  himself  and  his 
neighbor  except  by  prescription  or  agreement, 
nor  could  he,  without  such  agreement  or  pre- 
scription, be  held  to  contribute  to  the  expense 
of  fences  erected  by  his  neighbors.  As  has 
been  already  stated,  however,  each  owner  at  bis 
peril  was  bound  to  keep  his  cattle  on  his  ow» 
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iands,  whether  the  lancts  of  Us  neighbor  were 
fenced  or  onfenced."   11  B.  C.  L.  880*  I  11- 

"At  common  I^w  the  proprietor  or  tenant  of 
land  ia  not  obliged  to  fence  it,  bat  everr  man 
ie  bonnd  at  his  peril  to  keep  his  cattle  on  his 
own  premises  This  he  ma;  do  In  any  manner 
he  chooses,  but,  in  the  event  of  their  escape, 
he  is  beM  liable  for  their  tresiwsseB  on  the  land 
of  others,  whether  fenced  or  onfenced,  no  man 
being  required  to  fence  against  the  cattle  of 
otber^,  in  the  absence  of  an  agreement,  pre- 
scription,  or  statute  to  the  contrary."  Page 
873.  §  4. 

[2]  Ttie  law  seems  to  be  settled  that  in  a 
herd  law  county  one  wbo  pastures  cattle 
upon  his  own  land  must  at  his  peril  keep 
them  from  tref^ssing  upon  the  crops  of  ad- 
Joining  landowners,  regardless  of  the  char- 
acter of  the  fence  separating  the  two  tracts. 

The  same  result  having  been  reached  by 
the  trial  court,  and  the  evidence  fairly  show- 
ing the  trespass  and  damage  found  bj  the 
court,  the  Judgment  la  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  425) 

BAKER  V.  CONTINENTAL  AUTO  INS, 

ASS'N.   (No.  23794.) 

(Supreme  Court  of  Kansas.   June  10,  1922.) 

tSyllalua  hg  the  Oovi-t,) 

I:  Insaranoe  «s»629(l),  668(1)— Petltloa  ar- 
ieging  plaintlfTa  ownersblp  whea  lire  policy 
was  Issaed  and  Its  deatroetlon  llva  days  later 
held  suffldeitt;  avideaoe  held  siffldent  to 
OMTy  questlona  of  owaership  and  value  to 

Jury. 

In  an  action  upon  a  policy  insuring  a  tour- 
ing car  against  loss  by  fire,  the  petition  alleg- 
ed that  at  the  time  the  policy  was  issued  plain- 
tiff was  the  owner  of  the  car,  and  that  five  days 
later  while  it  was  in  his  garage  at  his  home  it 
was  destroyed  by  fire.  The  answer  denied 
that  plaintiff  owned  the  property  at  the  time 
the  policy  was  issued  or  when  the  loss  occur- 
red. The  reply  was  a  general  denial  There 
was  no  demurrer  to  the  petition.  No  objec- 
tion  to  the  introduction  of  testimony.  Defend- 
ant offered  no  evidence,  waived  argument,  and 
contended  that  the  petition  was  fatally  defec- 
tive because  it  failed  to  allege  that  when  the 
loss  occurred  plaintiff  was  the  owner  of  the 
property  and  to  allege  the  value  of  the  car 
at  the  time  the  loss  occurred.  Held,  that  the 
objections  are  without  merit,  and  that  the  alle- 
gations of  the  petition  and  the  supporting  evi- 
dence were  suffident  to  carry  the  case  to 
the  jury  on  the  question  of  ownership  and 
value. 

2.  Insurance  ®=a6l2(3)— In  action  on  Are  In- 
surance policy,  arbitration  hsid  not  a  oondl- 
tlon  precedent. 
The  policy  contained  an  arbitration  clause 
which  reads:  "4.  In  the  event  of  loss  or  dam- 
age to  the  property  insured  herein,  and  the  as- 
sured and  the  association  fail  to  agree  as  to 
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the  amount  of  such  loss  or  damage,  tiien  mA 
loss  or  damage  shall  be  detwmined  sp- 
p raisers,  each  party  to  select  one  (1),  and,  is 
ease  of  their  disagreement,  the  two  ao  dosoi 
shall  select  a  third,  and  the  award  In  writing 
of  two  of  them  shall  be  binding  as  to  the 
amonnt  of  such  loss  or  damage  only.  The  ss- 
sociation  and  the  assured  shall  pay  the  ap- 
praisers respectively  selected  by  them  and 
share  equally  all  other  expenses  in  connection 
wftb  such  appraisement,"  ffeM,  on  the  facti 
stated  in  the  opinion,  and  because  there  was  no 
showing  that  any  difference  of  opinion  vm 
arose  between  the  parties  as  to  the  amomit  ^ 
the  loss  or  damage,  arbitration  was  not  a  con- 
dition precedent. 

Appeal  frton  District  Court,  Cherokee 

County. 

Action  by  J.  J,  Baker  against  the  Oon- 
tinental  Auto  Insurance  Association.  Ver- 
dict and  judgment  for  plaintUT,  motion  Us 
new  trial  overruled,  and  defoidant  a^iwtla. 
Affirmed. 

Al  F.  WllliamB,  of  Topeka,  and  wnklnson. 
Wilkinson  &  Dabba,  of  Kansas  City,  Uo.  to 

appellant 

C.  A.  McNeill,  of  C^olumbus,  and  B.  T.  H^ 
Neill,  of  Baxter  Springs,  for  appellee. 

PORTER,  J.  On  December  S,  1920,  tbo 
defendant  issued  a  policy  insuring  plaintiff's 
touring  csr  against  loss  by  fire  to  the  extent 
of  $1,500.  rive  days  later  the  car  was  de- 
stroyed by  flre.  The  defendant  refused  pay- 
ment, and  this  action  was  brought.  The  an- 
swer denied  that  the  plaintiff  owned  the 
property  at  the  time  the  policy  was  issued 
and  at  the  time  the  loss  occurred.  As  a 
further  defense  it  was  alleged  that  there 
was  a  change  of  ownership  In  the  car  and 
a  misrepresentation  and  concealment  ctf 
facts  in  reference  to  the  ownership.  The 
reply  was  a  general  dentaL  The  plaintiff  hi- 
troduced  his  evidence  tending  to  prove  the 
facts  alleged  In  the  petition.  The  defend- 
ant introduced  no  evidence  and  waived  argu- 
ment The  court  instructed  the  Jury  fully 
upon  the  Issues,  and  a  v^dict  was  returned 
finding  that  the  plaintiff  was  the  owner  ^ 
the  automobile  at  the  time  the  policy  was 
Issued  and  when  it  was  destroyed.  The 
verdict  was  for  $1,286,  upon  which  judgment 
wag  rmdered,  and  the  court  upon  the  testi- 
mony found  that  9300  waa  a  reaatmaUe 
tomey's  fee,  and  iQuit  plaintiff  was  oititiM 
to  recover  that  amount  A  motion  for  ■ 
new  trial  was  OTermled. 

[1]  nie  main  contention  la  tbat  the  peti- 
tion was  so  defectlTe  tbat  the  plaintiff  mi 
not  entitled  to  recoror.  The  d^Mts  alleged 
are  the  failure  to  state  that  the  insorucs 
was  In  force  when  the  car  was  destroyed; 
the  failure  to  state  that  the  plaintiff  was  the 
owner  at  the  time  the  loss  occurred;  the 
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failure  to  allege  the  value  of  the  car  at  the 
time  of  the  loss  as  required  by  the  tmns  of 
the  policy  atta(^ed  to  the  petition.  There 
was  no  demurrer  to  the  petltdon,  no  objection 
to  the  introduction  of  testimony,  and  no  ob- 
jection  to  anything  that  occurred  on  the 
trial  except  to  the  jodgment  rendered.  A 
nmnber  of  (Jedslons  are  dted  from  Missouri 
conrta  to  the  ^ect  that  a  petition  in  such  a 
case  foils  to  state  a  cause  of  action  unless 
It  alleges  that  the  property  was  covered  at 
the  time  of  the  Are,  and  other  decisions 
from  the  same  courts  holding  that  a  state- 
ment in  the  petition  that  the  property  was 
plaintiff's  property  would  not  be  suffidoit 
We  have  not  examined  the  cases  to  discover 
the  partlcnUr  facts  upon  whldi  the  decisions 
turned,  but  It  Is  enough  to  say  that  the  rule 
of  pleading  stated  therein  does  not  appeal  to 
vs  as  persuasive,-  and  that,  applied  to  the 
facts  here,  the  rule  seems  quite  t^dmlcal. 
In  this  case  the  petition  allt^ed  that  at  the 
time  the  policy  was  Issued  the  plaintUf  was 
the  owner  of  the  car,  and  that  five  days  lat- 
er,  while  It  was  In  his  garage  at  tals  borne, 
It  was  destroyed  by  fire.  Without  a  demur- 
rer or  any  objection  to  the  petition,  we  think 
this  waa  auffldent  to  carry  the  case  to  the 
jory  on  the  question  of  ownership.  To  up- 
hold the  judgment  courts  would  be  Justified 
la  Indulging  the  presumption  that  the  title 
having  been  shown  to  be  in  the  plaintiff 
on  the  5tb  day  ol  February,  and  the  car  still 
in  his  possession  and  control  five  days  later, 
title  had  not  dianged.  The  same  thing 
may  be  said  as  to  the  follure  to  allege  the 
value  of  tile  ear  five  days  after  the  policy 
was  Issued. 

[21  One  otiier  question  relates  to  tiie  ar- 
bitration clause  which  reads: 

"4.  In  the  event  of  loss  or  damage  to  the 
property  insured  herein,  and  the  assured  and 
the  association  Cail  to  agree  as  to  the  amount 
of  such  loss  or  damage,  then  saeb  loss  or  dam- 
age shall  he  determined  by  appraisers,  each 
iwrty  to  select  one  (1),  and,  in  case  of  their 
disagreement,  the  two  so  chosen  shall  select  a 
tliird.  and  the  award  In  writing  of  two  of  them 
ahdl  be  binding  as  to  the  amount  of  such  loss 
or  damage  only.  The  association  and  the  as- 
mred  stiaU  pay  the  appraisers  respectively  se- 
lected by  them  and  share  equally  all  other  ex- 
penses in  connection  with  such  appraisement." 

It  1b  Insisted  that  arbitration  was  a  con- 
dition precedent  to  the  right  to  maintain  the 
action.  The  defendant  cites  Insurance  Co. 
V.  Wallace,  48  Kan.  400.  29  Pac.  765.  The 
policy  iu  that  case  provided  for  arbitration 
in  case  differences  arose  as  to  Qie  amount 
of  the  loss  or  damage  before  or  after  proof, 
and  upon  the  written  request  of  either 
party,  etc.  It  was  held  that,  because  tiiere 
was  no  showing  that  any  difference  of  opin- 
Im  ever  arose  as  to  the  amount  of  the  loss 
or  damage,  arbitration  was  not  a  condition 


precedent  The  evidence  in  the  present  case 
shows  that  the  plaintiff  gave  notice  of  the 
loss  to  the  local  agent  and  sent  a  number  of 
communications  to  the  defradant  which,  so 
far  as  the  evidence  shows,  were  never  an- 
swered. At  all  events,  there  Is  no  showing 
tliat  any  dlfferraices  arose  between  the  par- 
ties calling  for  an  arbitration.  Besides,  no 
defense  was  made  to  the  action  upon  that 
ground. 

Judgment  was  rendered  for  tiie  amount  of 
the  verdict  plus  $300  attorney  fees,  axed 
by  the  court  upon  evidence  submitted  on  that 
question.  The  fees  should  be  taxed  as  costs 
Instead  of  being  Included  in  the  Judgment, 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(Ill  Kan.  415) 

FLYNN  V.  BROTHERHOOD  OF  RAILROAD 
TRAINMEN.    (Ns.  23782.) 

(Snpremc  Court  of  Kansas.   June  10,  1922L) 

(Si/UdbuM  ht  the  Court.) 

1.  Beaefloial  asioelatloss  ^10(2)— By-law  of 
railroad  emptoyess*  assoelatlon  hsiri  saflMent 
authori^  for  expslslon,  for  Tefssal  to  akids 
by  actios  of  its  general  griovaaes  oommlttos. 

A  by-law  of  a  mutual  benefit  assodation  of 
railroad  employees,  whidi  provides  that,  if  a 
member  refuses  to  abide  by  the  action  of  its 
general  grievance  committee,  be  shall  be  ex- 
pelled, is  sufficient  to  authorize  the  expulsion 
of  a  member  for  petitioning  a  railroad  official 
to  modify  a  rule  relating  to  seniority  among 
employees,  which  had  been  formulated  by  such 
grievance  committee  and  adopted  by  tbe  com- 
pany after  negotiations  with  it. 

2.  Beeefloial  aasodatlons  4»5(l)  — Coastlts- 
tlonal  law  «=>9i— Agreemeat  of  employees  to 
eostfact  their  negotlatloss  oollectlvely  and  sot 
IsdlvMoally  held  aot  void  as  against  public 
polioy  nor  as  agatast  oosstttutlonal  gaanuity 
of  right  of  petition. 

The  action  of  a  group  of  employes  in 
agreeing  with  one  another  that  whatever  ne- 
gotiations they  have  with  their  employer  with 
reference  to  privileges  to  be  accorded  them 
shall  be  conducted  through  tbelr  organisation— 
collectively  and  not  Individnally-^s  not  void 
as  against  pubtle  poHey  or  in  confllet  with  the 
constitutional  guaran^  of  the  right  of  petition. 

3.  Beneflolal  assoctatloss  «=3il0(4>6),  20(7)— 
Whether  plaintiff's  husband  violated  rules  of 
assodatlon  held  a  question  for  order's  tri- 
bunal; beneflolal  order's  right  to  expel  mem- 
bers held  dearly  granted  where  after  fair 
trial;  where  member  was  wcpelled  with  oth- 
ers who  wars  aftorwanls  rslnstated,  bad  faith 
sot  shews  Is  sbsaacs  of  showlsp  that  ssob 
nembsr  appllsd  for  rsstsratloii. 

Various  objections  to  tbe  validity  of  an  or- 
der of  expulsion  are  Ael<f  not  to  be  well  founded. 
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4.  BM0floial  aBMoiatloM  «=»I0(5)— Where  as- 
t«mnMt  pali  was  raturned  oa  prossd  rmi- 
ber  had  beea  expellad,  retsstiM  of  ather  pay- 
mmt  mada  at  aaiaa  time  heM  aot  waiver  of 
defeasoh 

Where  an  amotiiit  paid  ae  aa  auesBmeiit  or 
does  apOD  a  beneficiary  certificate  Is  returned 
for  the  stated  reason  that  the  holder  had  been 
expelled,  the  retention  of  a  payment  made  at 
the  same  time  for  an  additional  charge  of  fl 
for  another  purpose  does  not  effect  a  waiver  of 
a  defenee  to  the  collection  of  the  certificate  on 
the  ground  of  such  expulsion,  eepedally  when 
there  is  no  showing  that  the  additional  diarge 
was  not  due  prior  to  the  expulsion. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Mary  Elynn  against  the  Brothw- 
hood  of  Bailroad  Trainmen.  Judgment  for 
plaintiff,  and  defendant  appeals.  ReTCTaed 
and  remanded,  with  dlrectiona  to  render 
Judgment,  for  the  defendant. 

A.  U  Berger.  o/l  Kansas  City,  Kan.,  U  C. 
Boylev  of  Washington,  D.  C,  and  A.  E.  Wat- 
son, of  Eansaa  City,  Mo.,  f<w  appellant 

B.  A.  Enrl^t.  of  Kansas  City.  Kan.,  for 
appellee. 

MASON,  J.  The  widow  of  Patrick  J. 
Flynn,  who  was  a  yardman  in  the  employ 
of  the  Missouri  Paclflc  Ballway  Company, 
brought  this  action  against  the  Brotherhood 
of  Railroad  Tralnmrai,  upon  a  beneficiary 
certificate  Issued  by  it  to  her  husband.  Pay- 
ment was  resisted,  the  defense  being  that 
he  had  beoi  expelled  from  that  organiza- 
tion several  years  before  his  death.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
on  the  ground  that  the  expulsion  proceed- 
ings were  Invalid.    The  defendant  appeals. 

[1]  1.  An  order  was  made  by  the  lodge  of 
which  the  plaintiff's  husband  waa  a  memlwr 
<No.  281)  expelling  him  from  the  brotherhood 
upon  written  charges  and  after  a  hearing,  of 
the  regularity  of  whtcl^  no  complaint  Is 
made  except  as  hereinafter  Indicated.  Un- 
der the  laws  of  the  order  he  might  have  ap- 
pealed from  the  decision  against  him  first 
to  the  president  and  later,  if  he  desired,  to 
'the  Grand  Lodge,  but  he  took  no  appeal. 
The  defendant  urges  that  he  was  bound  to 
exhaust  bis  remedies  within  the .  organiza- 
tion b^oro  invoking  the  aid  of  the  courts. 
This  is  the  accepted  rule  with  respect  even  to 
associations,  membership  in  which  carries 
property  rights  (Modern  Woodmen  v.  Tay- 
lor, 67  Kan.  368,  71  Pac.  807)  subject  to  this 
axceptlon — tf  an  order  of  expulsion  is  made 
by  a  tribunal  of  the  society  acting  without 
Jurisdiction,  or  In  disregard  of  the  accused 
member's  fundamental  rights,  as  for  instance 
where  no  ocqportuDl^  for  a  hearing  has  been 
given  him,  relief  at  the  hands  of  a  court  may 
be  sought  in  the  Qrst  instance.  Rueh  v. 
Rehder,  24  N.  M.  634,  n4  Pac.  992,  and 


cams  there  dted.  See,  also,  19  B.  C  I*- 
1226-1230,  1258-1266  ;  6  C.  J.  13S»;  7  G.  J. 
1123;  Supreme  Lodge  Knlg^its  of  Pythias 
T.  Wilson,  66  786. 14  C.  a  A.  264;  Tudc- 
er  T.  Klrkpatria^  106  Kan.  881,  188  Pae. 
»46;  Id..  107  Kan.  641,  102  Pac.  834. 

The  charge  made  against  the  plalntifrs 
husband  was  that  he  co-operated  with  others 
"in  inteif  erlng  with  the  working  of  the  local 
grievance  committee"  of  his  lodge;  that  be 
affixed  his  signature  wltA  othera  (including 
mernbera  of  other  organisations)  to  a  petition 
embodying  a  reqtiest  "that  the  Bealoritr 
rights  of  foreman,  aa  estabUiOied  by  local 
grievance  committee  of  B.  of  B.  T.  of  Miss- 
ing Link  Lodge.  No.  281,  be  changed  to  suit 
the  demands  of  following  committee^' — a 
committee  being  named  composed  of  three 
members  of  the  defendant  association  and 
three  of  the  Switchmen's  Union  of  North 
America.  The  charge  included  a  recital  that 
the  petition  had  been ,  presented  to  the  su- 
perintendent about  July  6,  1913. 

The  petition  referred  to  In  the  charge, 
which  was  signed  by  the  plaintiff's  husband, 
and  was  addressed  to  the  Missouri  Padfie 
Buperlntendoit,  read  as  follows: 

"We,  the  undersigned,  employees  of  the  Kan- 
sas Terminal  [a  phrase  which  was  explained 
as  referring  to  the  Kansas  City  terminals  of 
the  Missouri  Padflc]  hereby  petition  you  to  re- 
store to  ua  our  seniority,  or  grant  ns  a  hear- 
ing at  which  time  we  can  present  our  side  of 
the  question  to  you,  inasmndi  as  we  do  not 
think  the  prevsUing  seniority  list  Is  Just  and 
fair." 

The  petltiiHi  had  reference  to  a  rule  of  the 
company  which  had  been  put  in  force  by  an 
agreement  between  the  brotherhood  and  the 
executive  officers  of  the  railroad,  having  been 
formulated  by  the  general  grievance  commit- 
tee of  the  former.  It  read: 

"Any  yardman  refnaing  to  accept  promotion 
when  tendered  win  relinquish  his  rights  In  fe- 
vor  of  the  next  Senior  man  ud  shall  not  be 
eligible  to  subseqnoit  promotion  nntS  another 
vacancy  occurs." 

There  was  evidence  that  of  some  7,000 
employees  who  were  affected  by  the  rule  only 
the  signers  of  the  petition,  some  75  in  num- 
ber, were  dissatisfied  with  It. 

The  laws  of  the  order  contained  the  fol- 
lowing iHvTlslons: 

"Whatever  action  may  be  taken  by  the  gen- 
eral grievance  committee  or  board  of  adjust- 
ment of  any  system  within  the  meaning  of  the 
above  general  rules,  shall  be  law  to  the  lodges 
on  that  road  until  the  next  meeting  of  the 
Graud  Lodge,  and  If  any  member  refusea  to 
abide  by  the  action  of  said  general  grievance 
committee,  or  board  of  adjustment,  he  shaU  be 
expelled  from  the  brotherhood  for  violation  oC 
obligation." 

"Any  member  considering  that  he  has  been 
nnjustiy  dealt  with  by  his  employer,  or  that  ha 
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is  othenrise  aggrieved,  shftll  make  a  atatement 
of  the  grievance  in  writing  and  present  the 
same  at  a  meeting  of  the  lodge.  The  lodge 
shall  then  determine  by  a  majoritj  Tote  of  the 
members  present,  employees  of  the  division, 
whether  to  sustain  or  reject  the  grievance. 
Should  the  grievance  be  sustained,  the  local 
grievance  committee  shall  lay  the  matter  be- 
fore the  trainmaster,  snperlntendent,  or  other 
proper  officer  and  nse  every  meana  to  effect  a 
satisfactoiy  settlement  and  report  their  ac- 
tion and  an  things  pertaining  to  the  case  to 
the  lodge.  If  the  result  is  not  satisfactory,  it 
may  be  referred  to  the  general  grievance  com- 
mittee for  farther  action.  A  member  of  a 
lodge  may  withdraw  a  grievance  placed  in  the 
hands  of  a  general  grievance  committee,  pro- 
vided snch  action  is  taken  before  said  grievance 
has  been  presented  by  the  general  grievance 
committee  to  the  officers  of  the  company,  but 
not  thereafter." 

The  district  court  made  tbis  fln^r; 

"That  the  expulsion  proceedings  against  Pat- 
rick J.  Flynn  in  August,  1913,  were  invalid,  be- 
ing based  on  alleged  acts  of  Patrick  J.  Flynn. 
against  Uie  doing  M  which  the  eonstitntion  and 
by-laws  of  the  defendant  provided  no  penalty  of 
expulsion." 

In  the  course  of  a  discussion  conceminx 
the  Issues,  preliminary  to  the  Introduction  of 
evidence,  the  attorn^  for  the  plaintitf  made 
Oila  statement: 

"This  thing  simmers  right  down,  I  am  frank 
to  say,  from  my  standpoint  it  is  wholly  a  ques- 
tion of  law.  If  those  charges  are  covered  by 
the  constitution,  I  think  the  suit  was  defeated. 
I  do  not  think  the  charges  were  provided  by 
the  constitution.  I  think  the  whole  net  was 
void;  tliat  is  my  eontenti<m." 

We  think  it  was  competent  fi>r  the  lodge, 
of  which  the  plalntifTs  husband  was  a  mem- 
ber, to  decide  that,  in  petitioning  an  ofBclal 
of  the  railroad  company  for  a  change  in  the 
practice  In  regard  to  seniority  rights  of  em- 
ployees, he  was  guilty  of  refusing  to  abide 
by  the  action  of  the  general  grievance  com- 
mittee—conduct  wbidi  made  blm  subject  to 
expulsion.  The  written  rule  on  the  subject, 
a  modification  of  whidi  was  sought,  was 
shown  to  hare  been  the  result  of  the  action 
of  the  goieral  grievance  committee  In  con- 
sultation with  the  representatives  of  the  rail- 
road company.  It  has  been  argued  that  be 
had  not  refused  to  abide  by  the  order  of  the 
grievance  cmnmlttee;  that  <me  *'may  wish 
to  bave  a  law  changed  and  yet  be  may  not 
be  in  open  rebellion  against  the  law.**  The 
signers  of  the  petition  did  not  indeed  by  that 
act  declare  that  tb^  wonld  not  be  bonnd 
by  the  rule  as  It  existed,  bnt  thwe  was  no 
way  in  wbl^  they  could  reslat  Its  oiforce- 
ment,  wbicb  did  not  rest  with  th«n.  Those 
of  tbem,  howevOTt  wbo  were  members  of  the 
brotberbood  bad  a  means  provided  wittiln 
their  organization  for  aideavoring  to  obtain 
such  a,  diange  In  the  rule  as  might  be  de- 
sired.   And  wboi  tbey  declined  to  avail 
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themsdves  of  this  method  and  nndertook  to 
go  over  tbe  lieads  of  tb^  assoidates,  it  re- 
quired no  forced  or  mmataral  construction 
of,  language  to  say  that  tbey  refused  to 
abide  by  tbe  action  of  the  general  griev- 
ance committee  of  tbe  order,  wfaldi  bad 
decided  that  tbe  existing  rule  was  tbe  one 
tap  wbicb  tbe  oi^anization  should  stand. 
A  meanber  of  the  brotherhood  can  hardly  ba 
regarded  as  abiding  by  tbe  action  of  tbe 
grievance  committee  wMle  be  was  endeav<nv 
ing  throng  outside  channels  to  procure  the 
undoing  of  the  results  It  had  accomplished 
In  obtaining  tbe  acceptance  by  the  railroad 
company  of  tbe  priority  rule  It  bad  formu- 
lated. 

[2]  2.  In  behalf  of  the  plaintiff  it  is  argued 
that,  If  the  provision  quoted  is  int»preted 
as  Justifying  the  pulsion  of  a  member  of 
tbe  toAet  for  attempting  by  outside  means 
to  bring  about  a  change  on  tbe  part  <a  tbe 
railroad  company,  in  a  method  of  treating 
Its  employees  which  bad  been  adopted  at  tlie 
instance  of  tbe  order,  such  Inton^retation 
renders  It  void  and  unenforceable,  because 
In  conflict  with  the  constitutional  guaranty 
of  tbe  right  of  petition.  Spayd  v.  Ringing 
Rock  Lodge  No.  665»  270  Pa.  67,  US  Aa  7a 
with  the  note  tbmreto  in.  14  A.  L.  R.  1446^  Is 
dted  in  support  of  the  argnmrot.  In  that 
case  a  by-law  of  a  mutual  benefit  society 
authorizing  the  expulsion  of  a  member  for 
petitioning  the  Legislature  to  repeal  a  stat- 
ute was  held  to  be  void.  Our  state  Ctmstltu- 
tlon  provides  that  **The  people  have  tbe  r^t 
•  *  •  to  petition  tiie  government,  or  any 
departmrait  thereof,  for  the  redress  ^  griev- 
ances." Bill  of  Rights,  I  3.  The  petition 
here  Involved  was  dated  June  10.  1913.  At 
tliat  time  tbe  railroads  were  not  in  the  hands 
of  tbe  government  and  a  railroad  superin- 
tendent was  not  a  public  oflldal.  We  see  no 
sufficient  reason  for  considering  It  against 
public  policy  for  a  group  of  employees  to 
agree  with  one  another  that  whatever  nego- 
tiations they  have  with  their  «nployer  with 
refer^ce  to  lurivll^^  to  be  accorded  them 
shall  be  conducted  throu^  their  organtaa> 
tion  collectively  and  not  indlvlduaUy. 

[I]  3.  The  plaintiff  contends  that  It  was 
n^tber  charged  nor  proved  that  the  petition 
In  question  was  ever  presented  to  the  official 
addressed.  As  already  stated,  the  charge 
recited  such  [ffesentatUm  to  bare  been  made, 
and  there  was  suffld^t  evidence  that  it 
reached  the  superintendoit's  hands.  The 
question  of  fact,  mraeover,  waa  one  for  the 
determination  of  tbe  tribunal  provided  by 
the  ordn.  Burton  v.  Dickson,  104  Kan.  694, 
eoo.  180  Pac.  216,  775.  The  suggestion  is 
made  that  the  by-laws  ^ve  no  autbori^  for 
a  committee  to  prefer  diari^  <nr  act  upon 
tbem.  Tbe  right  to  exp^  meanbers  is  clearly 
granted,  and,  lir  tbe  absrace  of  express  pro- 
viiUons,  any  procedure  resulting  In  a  fttlr 
trial  is  unobjectionable.  It  was  admitted 
that  "charges  were  j^eferred  and  a  trial  was 
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liad  before  a  ccanmlttee  prorlded  b7  the  by- 
laws and  that  they  pronounced  Jo^^oit 
againat  Mr.  Flynn.*'  In  tbe  plaintUTi  brltf 
It  la  said:  "It  la  unneceaaary  hmln  to  com- 
plain against  tbe  good  faith  (tf  the  Vlytm 
expnlaUm  ei^sode,  although  th^  waa  a 
wholesale  alang^ter  of  about  80  benefit  cer* 
tlficatoa  In  a  moment  ofl  pasalon,  all  to  be 
restored  except  Flynn's."  Thn  reference 
doubUras  Is  to  other  members  of  the  broth- 
erhood who  signed  the  petition  to  the  super- 
intendent. Tbe  t&ct,  if  It  be  a  fiict.  that  all 
excepting  the  pIatntlff*B  hasbaod  were  re- 
stored does  not  suggest  bad  foltb,  for  ttiere 
la  no  showing  that  he  applied  for  restoration. 

[4]  4.  After  tbe  expulsion  of  Flynn,  the 
plaintiff  made  a  payment  to  thei  secretary  of 
the  lodge  of  $3.75,  ¥2.75  being  for  the  assess- 
ment or  duee,  and  $1  (as  she  testified)  for 
the  grieTance  committee.  Tbe  $2.75  waa  re* 
turned  to  her.  It  Is  contended  that  the  re> 
tention  of  the  $1  amounted  to  a  waiver  of  the 
defense  made.  Hie  amount  paid  on  the 
certificate  was  returned  with  the  express 
statement  Uiat  it  could  not  be  received  be- 
cauae  of  Flynn's  having  be«i  expelled  during 
Hie  month.  This  negatives  any  inference  of 
an  intention  to  treat  blm  as  atHl  a  mmber 
of  the  order.  There  is  nothing  to  Indicate 
that  the  $1  tliat  waa  withheld  was  not  for 
a  charge  that  bad  already  accrued,  and  it 
obviously  was  retained  upon  that  theory. 

The  judgment  la  reversed,  and  the  canse 
Is  remanded,  with  directions  to  render  Judg- 
ment for  the  defendant. 

All  tlie  Justices  concurring. 


(Ill  Kan.  3&S) 

STATE  V.  OSWEILER.    (Ne.  23516.) 

(Supreme  Conrt  of  Kansas.   June  10,  W22.) 

(SyUahut  bv  Pte  Court.) 

1.  Criminal  law  <S=»625— Where  defendant  Is  In- 
capable of  making  proper  defense,  because  of 
mental  disability,  court  should  lavestlgate  be- 
fore proceeding. 

Rule  applied  that,  when  it  is  brought  to  the 
attention  of  tue  court  that  a  defendant,  about 
to  be  proceeded  against  for  crime,  is  incapable, 
because  of  mental  disability,  to  make  proper 
iaefense,  the  court  shoald  investigate  the  de- 
fendant's mental  condition  before  going  forward 
with  the  proceeding, 

2.  Criminal  law  «:=9625— The  court  should  And 
out  If  defendant  Is  in  fit  aiaatal  condition  to 
be  tried  upon  showing  of  mental  disability. 

It  is  not  material  that  the  showing  of  pres- 
ent mental  disability  be  in  affidavits  made  in 
support  of  an  application  for  continaance  only, 
and  it  la  not  necessary  that  eonnsel,  titber  for 
the  state  or  for  the  defendant,  make  formal 
sppUcntion  tor  an  investigation  of  tbe  defend- 
ant's sanity.  In  effect,  the  law  makes  tbe  ap- 
plication for  the  defendant,  and  it  is  the  court's 


duty  to  find  on^  by  one  of  Os  statutory  aetfi- 
ods,  whetlier  he  ts  in  fit  mental  emdHioa  to  be 
tried. 

3.  Insane  persons  4=386— Oefendsat  sstfeiiaa 
from  lasanl^  shosld  be  oonnltted  to  hospi- 
tal for  dasgereus  lasase,  bst  If  feeble-siiMdotf 
shoald  be  remaadei  to  probate  eoart. 

Shoald  tiia  court  find  the  defendant  to  be 
anflering  from  mental  defect  other  tiian  feeble- 
mindedness, he  should  be  committed  to  the  hos- 
pital for  dangerous  insane,  under  the  provisions 
of  section  4  of  chapter  299  of  tbe  Laws  of 
1911.  Should  he  be  suffering  from  feeble- 
mindedness, he  shoald  be  remanded  to  tbe  pro- 
bate court,  tinder  the  provisions  of  section  3 
of  diapter  299  of  the  Laws  of  1919. 

4.  Crimlsal  law  4=3625— Affidavits  for  ooatlsn- 
ance  held  sufflolent  to  ohallesge  eourlfs  attsa- 
tlon  to  defendaat's  neatal  Isablllty  te  aiaks 

his  defense. 
Affidavits  of  responsible  persons,  filed  in 
support  of  an  application  for  continuance,  con* 
sidered,  and  held  to  contain  expressions  of  opin- 
ion and  statements  of  fact  sufficient  to  chal- 
lenge the  attention  of  tbe  court  to  the  sub- 
ject of  the  defendant's  inability  to  comprehend 
his  position  and  to  make  his  dtfenae. 

Appeal  from  District  Courts  Sedgwlcic 
County;  J.  D.  Wall,  Judge. 

Theodore  Osweiler  was  convicted  of  mur- 
der In  the  second  degree,  and  he  appeala. 
Reversed  and  remanded  for  further  proceed- 
ings. 

Amidon,  BntAland,  Hart  it  Porter,  of 
Wichita,  for  Appellant 

Kldiard  J.  Hopkins,  Atty.  Oen.,  and  J.  A. 
Conly,  Go.  Atty.,  I.  N.  WlUiama.  and  Sidney 
U  Poulston,  aU  of  Wichita,  for  the  State. 

BURCH,  J.  Tbe  d^endant,  whose  educa- 
tion had  t>een  tor  tbe  priesthood,  and  wha 
from  regions  seal,  had  taken  the  novitiate 
tor  the  moat  austere  monastic  order,  the  Pas- 
rionlsts.  ahot  and  killed  Caroline  Cunning- 
ham, the  only  girl  he  ever  cared  for,  on  the 
steps  of  St  Mary's  Cathedral  in  Wichita, 
immediately  after  he  bad  attended  early 
mass  on  Sunday  morning  August  1,  1920. 
Be  was  convicted  of  murder  In  the  second 
degree,  and  appeals. 

As  a  cMld.  the  defendant  lacked  tbe  play 
instinct,  indispMisable  to  normal  develop- 
moit  of  the  human  mind.  As  a  youth,  be 
was  slow  in  his  studies,  morose  In  diqwd* 
tion,  did  not  participate  in  sports  and  games, 
and  formed  no  youthful  companionships.  As 
a  young  man,  be  was  morbid,  subject  to  fits 
of  depression,  and  unstable  In  purpose.  He 
displayed  great  religious  fervor,  and  studied 
to  be  a  priest  He  changed  his  mind,  con- 
cluded be  would  become  a  lawyer  and 
went  to  law  school  for  four  weeks..  Tben 
for  a  year  and  a  half  he  studied  plillos(V)hy. 
preparatory  to  entering  the  priesthood. 
Within  three  months  of  tbe  time  he  would 
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have  completed  his  course  In  philosophy,  he 
decided  he  woald  become  a  monk,  and  sought 
refuge  with  the  Passionists,  .in  order  to  save 
taia  immortal  souL  He  was  af&liated  with 
the  Passionlsts  for  less  than  two  years,  and 
when  he  1^  th^  retreat  he  was  a  nervous 
wreck.  On  snccessiTe  mornings  be  would  go 
a  mile  to  church  in  inclement  weather,  scant- 
ily clad,  so  that  he  might  contract  pneu- 
monia and  die.  He  was  easily  excited  to 
rage,  and  his  father  testified  that  only  from 
a  sense  of  humiliation  did  he  refrain  from 
placing  his  son  in  an  asylum.  Later  the 
young  man  seemed  to  improve,  and  was  em- 
ployed in  a  bank  in  Wiohita.  Officers  of  the 
bank  testified  be  was  intrusted  with  no  work 
involving  inlUatiTe  or  dikcretlon,  could  not 
grasp  Instmctlons,  was  forgetful,  and  dis- 
played the  mentality  of  a  hoy  of  12  or  14.  al- 
though he  was  26  years  old.  He  enlisted  in 
the  army,  and  in  August,  1918,  was  sent  to 
France,  where  he  remained  until  June,  191&. 
He  did  not  enlist  l^om  patriotic  motives ;  be 
hoped  he  might  be  killed.  In  France,  he  was 
orderly  for  a  Roman  Catholic  priest,  who 
was  chaplain  of  his  rcf?iaient.  In  iin  aSldavit 
for  continuance.  It  was  stated  the  priest.  If 
present  at  the  trial,  would  testify  that  the 
defendant,  although  very  reli^ous,  was  not 
merely  queer  and  melancholy,  but  was  men- 
tally deranged.  In  the  fall  of  1919,  the  de- 
fendant was  placed  in  his  father's  bank  in 
the  little  town  of  Schulte,  near  Wiohita. 
His  conduct  at  Schulte  was  strange,  and 
witnesses  for  the  state  who  knew  him  there 
testified  he  was  of  unsound  mind.  Before 
going  into  the  army,  the  defendant  became 
engaged  to  marry  Caroline  Cunningham,  but 
soon  after  he  returned  from  France  she 
broke  the  engagement.  Sometimes,  In  fits  of 
passion,  he  displayed  a  tendency  to  do  per- 
sonal violence,  and  on  one  occasion,  for  a 
fancied  grievance,  he  threatened  his  father 
with  an  axe.  In  May,  1920,  he  purchased  a 
pistol,  'Which  he  carried  about  with  hUn  con- 
tinuously. In  May  and  June  he  told  differ- 
ent persons  he  was  worried  and  troubled, 
and  said  he  Intmded  to  kill  Miss  Cunning- 
ham. He  said  he  might  Just  as  well  tie  lying 
in  the  praltentlary  as  to  be  In  the  bank  at 
Schulte.  The  latter  part  of  June  he  wrote 
Miss  Cunningham  a  letter  in  which  he  said: 

"My  love  lias  tamed  to  bate,  and  I  hate  you 
and  I  curse  you  and  hope  all  the  bad  luck 
possible  will  fall  npon  yon  If  yon  ever  marry 
any  one." 

On  July  12  he  wrote  hw  the  following 
letter: 

"My  dear  Ciiroline:  It's  a  year  since  you 
tncoke  my  bean,  and  I  feel  the  disappointment 
as  keenly  as  ever.  Life  lias  been  a  vale  of 
tears  and  sorrows  for  me.  I  would  have  put 
an  end  to  mj  life  long  ago,  but  for  the  tbougbt 
of  an  after  life.  Dear  Caroline,  I  have  been 
mean  to  you,  and  wished  you  every  evil  posai- 
Uc,  but  all  the  while  I  have  kived  you  Joat  the 
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same.  It  was  grief  and  sorrow  that  made  me 
BO  cruel.  But  to-day  I  am  writing  you  to  ask 
your  forgiveness.  I  take  back  the  curse  I 
pronounced  on  you,  and  the  evils  I  wished  you. 
Tes,  Caroline,  I'll  try  once  more  to  forgive  yon, 
and  ask  your  forgiveness.  I  hope  and  pray 
that  God  will  bless  you  once  more,  and  make 
you  the  happiest  girl  in  this  world.  I  ask  you 
to  pray  that  God  may  give  me  the  grace  to  come 
back  to  the  church  and  lead  a  good  life  again. 
I  intend  to  go  to  confession  next  Saturday. 
Henceforth  I'll  try  to  bear  my  sorrows  patient- 
ly and  with  resignation.  You  can  marry  Jim- 
mie,  if  you  like  him,  and  I'll  ask  God's  blessing 
npon  your  union.  Oh  how  I  would  have  liked 
to  realize  my  fond  hopes.  There  is  but  one 
thing  I  would  like  to  ask  you.  It  has  been  and 
still  is  a  mystery  to  me,  why  you  jilted  me. 
Don't  be  afraid  of  hurting  my  feelings.  My 
heart  is  broken  already,  and  your  telling  me 
the  truth  will  not  malce  me  nnhappier.  Let  ma 
hear  from  yon  soon.  With  love  and  good  wish- 
es, I  am 

"Your  Heartbroken  Teddy.** 

On  Friday  before  Sunday,  August  1,  the  d»> 
fendant  told  his  slater  his  nerres  were  glvli^ 
oat,  and  he  would  be  obliged  to  leave  the 
bank. 

After  he  fired  the  fatal  shot,  the  defendant 
uttered  a  pray«,  and  leaned  against  a  pillar 
of  the  cathedral,  tr^mMing  A-iolently.  The 
pistol  was  In  bis  ««t  pocket,  and  be  had 
fired  tbron^  bis  coat.  He  offered  no  resist- 
ance wben  the  pistol  was  taken  trom  him, 
end,  In  answer  to  horrified  Inquiries,  mid  he 
did  not  know  why  be  shot  the  girl.  He  was 
taken  Into  custody  without  protest,  and  in 
the  afternoon  was  questioned  by  tbe  chief 
of  police  and  the  county  attorney.  He  said 
he  arrived  in  Wichita  abont  7  In  U^e  momlns^ 
and  wait  to  8  o'clock  mass.  After  the  service 
he  stood  on  the  steps  of  the  cathedral,  simply 
looking  abont  for  any  one  hh  might  know. 
He  was  not  waltlx^  for  Hiss  CJnnnlngbam. 
When  he  saw  ber  coming  op  (be  st^  of  the 
cathedral  to  the  0:16  service,  be  wanted  to 
talk  to  her.  hut  shot  wtthont  speaMng.  ▲ 
portion  of  bis  statement  to  the  oflicers  fol- 
lowed: 

"Q.  What  led  up  to  this  shooting?  A.  Why, 
there  was  various  things  led  up  to  it. 

"Q.  Well,  what  were  they?  A.  Well,  I  don't 
know— 

"Q.  Don't  you  want  to  tell  them?  A.  No. 
tbey  are  more  or  less  personal  matters. 

"Q.  You  don't  want  to  tell  them?  A.  I  am 
willing  to  confess  that  I  shot  her,  and  of  course 
the  law  can  take  its  course  tlut  way.  Of  course 
it  is  all  oveiv-it  Is  personal  matters  that  have 
led  me  to  it. 

"Q.  Personal  matters  between  you  and  her? 
A.  Well,  then  otiier  things— different  other 
things  that— not  only  her,  bnt  different  other 
things  that  came  np  in  my  Hfe  tliat—  *  *  • 

"Q.  Didn't  you  realize  what  yon -were  doing 
this  morning  wben  you  shot  her?  A.  Well,  I 
didnt  intend  to  do  it— I  didn't  know— because  I 
was  going  to  talk  to  her— and  Just  all  at  once 
I  took  a  notion  and  done  it  so  fast,  I  didn't— 
I  went  np  to  her  with  the  intentlott— I  went  op 
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to  her  with  the  Intentloo— walked  up  to  her 
with  the  totention  of  talkiny  to  her,  and  I  Just— 

"Q.  Instead  of  talking  to  her,  yon  ihot  her- 
Ja  that  the  idea?   A.  Yea.  *  •  • 

"Q.  Well,  now,  Theodore,  yon  aald  something 
—that  It  was  a  personal  matter  between  her 
and  yon— this  tronble  cama  np— yoa  don't  mean 
that  there  was  anything  wron^  with  her  do 
yoa?  A.  No.  not  at  aH  •  •  •  X  thoueht  she 
was  an  ideal  girl  all  the  time,  but  I  didn't 
think  Tery  much  of  her  breaking  her  promise 
without  a  reason,  and  I  found  out  she  gave  It 
to  me  in  bad  faith.  That  is  what  grieved  me 
80  much,  to  think  that  for  two  long  yeara  she 
gave  me  her  promise  In  bad  faith. 

**Q.  Well,  that  really  was  what  was  back  of 
the  biggest  part  of  this  affair,  this  trouble 
wwn't  it?  A.  Well.  I  don't  know,  I  had  bo 
many  troubles.  I  don't  know  just  what  caused 
me  to  do  it  It  wasn't  this  matter  alone,  but 
I  have  worried  all  my  life,  bnt  I  don't  know 
what  it  is— it's  just  foolishness  sometimes— I 
don't  know  whether  I  inherited  it  or  not.  But 
I  have  never  been  satisfied  anywhere,  never 
been  happy  anywhere.  And  the  responsibility 
of  the  bank  made  it  so  much  worse,  and  I  never 
had  anybody  at  home  or  had  anybody  myself. 
I  brooded  alone  about  all  my  troubles,  and  I 
was  always  Inclined  to  get  in  the  bines  quite 
often.  Sometimes  It  would  stick  with  me  for 
A  couple  of  days.  If  it  hadn't  been  for  her,  I 
wouldn't  probably  have  Iteen  here  now;  for  I 
went  Into  the  army  in  the  expectation  of  get- 
ting killed.  I  was  glad  to  go  over  there  Just 
to  gel  out  of  my  troubleB.  Of  course  she 
cheered  me  up,  and  all  that,  but— I  don't  think 
I — if  I  didn't — if  everything  else  had  been  all 
right,  I  am  very  sure  I  wouldn't  bave  shot  her 
I  guess — I  thought  too  much  of  her  to  barm  her 
In  that  way. 

"Q.  Theodore,  if  yon  thought  so  much  of  her 
what  was  the  idea  of  shooting  her?  A.  I  don't 
know;  I  don't  just  know  why  I  did  it  either.** 

At  the  trial,  eminent  alieniBts  who  had  ex- 
amined the  defendant,  and  tlie  only  special- 
ists In  nervous  and  mental  diseases  who  were 
called  as  witnesses,  testified  the  defendant  is 
a  constitutional  psychopath,  which  is  the 
euphonious  equivalent  of  Lombroso's  "moral 
Idiot."  The  alienists  discovered  in  the  de- 
fendant's mind  a  delusion  that  be  might 
properly  be  the  instrument  of  God  to  kill  the 
girl  for  her  sin  In  breaking  her  engagement. 

Tfie  information  was  filed  on  September 
30, 1920.  On  December  6,  the  defendant  was 
arraigned,  and  stood  mute.  On  December  9 
a  motion  to  quash  the  information  was  de- 
nied, and  the  case  was  set  for  trial  on  De- 
cember 14.  The  dofendant's  father  employed  '. 
connsel  to  represent  blm.  On  Decemt>er  14 
and  15  the  following  affidavits  were  filed  In 
the  case: 

"S.  B.  Amldon,  ot  lawful  age.  being  first  duly 
sworn,  upon  oath  deposes  and  says: 

"That  he  is  now  and  for  more  than  SS  years 
last  past  has  been  actually  engaged  in  the 
practice  of  law  in  the  city  of  Wichita,  Kan., 
and  for  the  30  years  laat  past  he  baa  been  ae- 
Qoainted  with  the  father  of  Theodore  Osweller, 
and  has  been  his  attorney  daring  snch  time; 


that  he  has  known  Theodore  Osweller,  Jr^ 
practically  all  of  the  time  since  his  birth;  that 
he  has  been  employed  by  Theodore  Osweiler 
to  defend  his  son,  the  defendant  in  the  mbovs 
entitied  cause;  and  that  he  has  been  intimate' 
ly  aeqnainted  with  the  said  defendant  daring 
the  times  herein  mentioned. 

"Affiant  sUtea  that  h«  Is  vice  president,  and 
was  vice  president  during  the  times  mentioned, 
of  the  Southwest  State  Bank  of  Wichita,  Kan., 
and  that  both  prior  to  the  time  the  defendant 
engaged  in  the  World  War  and  after  his  return 
from  France,  said  defendant  worked  for  a 
time  in  said  bank,  and  affiant  states  that  he 
noticed  at  aaid  time  that  the  said  defendant  was 
queer,  odd,  morose,  forgetful,  and  incapable  of 
attending  to  business,  and  that  in  the  jodgment 
of  this  affiant  daring  said  time  said  defendant 
was  a  person  of  nnsonnd  mind;  that  this  affi- 
ant saw  the  said  defendant  frequenUy,  observed 
him  carefully;  that  he  knew  of  the  said  de- 
fendant studying  for  a  time  for  the  priesthood 
and  following  varioas  other  kinds  of  study, 
but  that,  by  reason  of  the  condition  of  his 
mind,  he  was  unable  to  accomplish  in  his  studies 
that  which  he  set  out  to  accomplish.  * 

"Affiant  states  that,  since  the  1st  day  of  An- 
gust,  1020.  he  haa  bad  frequent  audiences  with 
the  defendant,  and  has  talked  with  him  fre- 
quentiy,  and  affiant  states  that,  In  hla  opin- 
ion, said  defendant  is  not  at  this  time  capaUe 
of  making  this  affidavit,  and  is  not  mentally 
competcDt  to  make  this  affidavit,  and  that,  in 
the  judgment  of  this  affiant,  said  defendant  is 
insane  and  was  Insane  on  the  let  day  of  An* 
gust,  and  ia  now  insane,  and  at  this  time  is 
feeble-minded  and  incompetent  mentally  to 
make  a  rational  defense,  and  that  the  defend- 
ant is  unable  to  give  this  affiant  a  rational  ac- 
coant  of  the  occurrences  on  the  Ist  day  of 
August,  1920,  and  of  how  the  occurrence  hap- 
pened and  why  it  happened,  and  of  the  various 
facts  leading  np  thereto  and  concluding  there- 
with, and  that,  in  the  judgment  .of  this  affiant, 
said  defendant  does  not  understand  the  differ- 
ence Iwtween  right  and  wrong,  and  does  not  at 
this  time  understand  the  moral  effect. or  turpi- 
tude of  the  crime  whidi  he  is  charged  to  have 
committed  in  this  cause  or  the  nature  and  con- 
sequence of  said  act;  that,  if  said  defendant 
committed  said  crime,  he  did  it  while  in  a  state 
of  insanity,  and  while  he  was  unable  to  nnder- 
staad  the  difference  between  right  and  wrong; 
that  affiant  makes  this  affidavit  for  and  on  be- 
half  of  the  defendant,  and  that  In  the  opinion 
of  this  affiant  and  in  the  judgment  «t  this  affi- 
ant, said  defendant  is  incompetent  to  make  thia 
affidavit  or  to  make  any  defense  in  said  cause, 
by  reaaon  of  the  fact  that  said  defendant  is 
feeble-minded  fcnd  insane  and  does  not  under- 
stand what  is  being  done  in  this  cause,  and  does 
not  understand  the  difference  between  right  and 
wrong,  and  does  not  know  the  nature  and  ef- 
fect of  the  trial  now  about  to  be  proceeded 
with.  Affiant  states  that  hs  has  had  fvU 
charge  of  the  defense  In  this  ease,  and  that  he 
has  consulted  with  the  father  of  tiie  defendant 
very  frequently  in  order  to  secure  the  preaeoce 
of  witnesses  for  the  defense,  and  affiant  states 
that  said  defendant  cannot  safely  proceed  to 
the  trial  of  this  cause  at  this  time  on  accouot 
of  the  absence  of  material  witnesses  to  the 
said  d^cBdant.   [The  remainder  of  this  affida- 
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vit  was  in  due  form  u  an  alBdavlt  {or  a  coq- 
dnusiicfi  00  aoeoont  of  the  abaenee  of  material 

witDeBBe6.]" 

"Theodore  Oswefler,  of  lawful  ase,  being 
first  duly  sworn,  upon  oatfa  deposes  and  says: 

"That  he  Is  a  resident  of  Sedgwick  county, 
Kan.,  aad  has  heen  a  resident  of  said  county 
and  Stat*  for  42  yeus;  that  h«  la  tba  father 
of  the  defendant  In  this  the  above-entitled 
csnse,  and  affiant  states  that  the  defendant  is 
BOW  and  has  been,  in  the  Judgment  of  this  af- 
fiant, and  was  on  the  let  day  of  August,  1^. 
and  erer  since  has  been  and  is  now,  insane  and 
onahle  to  make  a  rational  defense  in  this  the 
abore-entitled  caase,  is  feeble-minded  and  men- 
tally incompetent  to  make  a  rational  defense; 
and  that  he  is  now  and  has  been  since  the  said 
1st  day  of  August,  and  was  on  said  1st  day 
of  August,  1920,  insane;  fliat  he  employed  the 
firm  of  Dale,  Amidon,  Bu<Aland  A  Hiart  to  de- 
fend the  defendant  in  the  above-entitled  cause; 
that  he  has  ^vea  them  such  informatioii  as  is 
within  his  knowledge;  and  affiant  further  states 
that  in  hii  Judgment  defendant  does  not  possess 
the  necessary  Imowledge  to  determine  the  na- 
ture of  the  proceedings  now  being  had  in  this 
the  alwTe-entitled  cause,  and  his  mental  con- 
dition is  such  that  he  cannot  understand  and 
does  not  understand  the  nature  of  the  proceed- 
ings now  taking  place  In  this  cause,  and  the 
nature  of  the  proceedings  in  this  cause,  and 
that  be  is  not  mentally  capable  making  bis 
defense  in  this  cause,  and  for  that  reason  Us 
attorneys  have  been  unable  to  properly  pre* 
pare  a  defense  in  this  cause,  and  are  unable 
to  go  to  trial  at  this  time;  that  said  defend- 
ant is  now  unable  to  recall  the  facts  of  the 
transactions  involved  in  the  charges  against  him 
so  as  to  assist  his  counsel  in  the  preparation 
of  his  defense  or  to  testify  as  a  witness  or  even 
to  remember  events  from  day  to  day." 

Following  filing  of  these  affidavits,  a  col- 
loquy ensaed  between  the  coart  and  couns^ 
for  the  state  concerning  what  should  be  done. 
The  coart  and  counsel  for  the  state  songht  to 
have  ooniuti  represeottng  the  deffflidant  ad- 
mit be  was  applying  for  an  Inquiry  respecting 
the  defendant's  present  sanity,  or  else  admit 
be  was  applying  for  a  continuance  only.  He 
stood  on  the  affidavits.  The  record  shows  the 
fMIowli^: 

"By  the  Court:  Do  you  care  to  say  anything 
further  on  the  matter? 

'defendant's  Oonnsel:  No,  your  honor. 

•*By  the  Court:  Ton  asked  for  a  few  mo- 
■cDts  tot  eoiiference;  are  yon  ready  to  pro- 
ceed? 

"Defendant's  Counsel:  We  are  ready. 

"Bj  the  Court:  Has  the  state  anything  fur- 
ther to  state? 

"Plaintiff's  Counsel:  Nothing. 

"Defendant's  Counsel:  Except,  if  the  state 
attorney  wants  the  court  to  make  a  finding — 
Judgment,  that  the  defendant  is  Insane,  and  send 
him  to  tlie  asylum  for  the  insane,  we  have  no 
objection  to  it 

"PlainUff's  Oonnsel:  But  we  are  not  asking 
for  thaL 

"Defendant's  Coanwl:  Then  w«  noffer  oar 
affidavits. 


"By  the  Coart:  What  has  the  state  to  say? 
'Tlaintiffa  Coansel:  We  have  nothing  fortber 

to  say. 

"Defendant'a  Counsel:  Our  affidavits  are  con- 
sidered as  filed  and  admitted,  are  they? 

"PiainttlTs  Counsel:  We  understood  as  an 
application  for  continuance.  I  believe  that  was 
eouDsel's  ststement. 

"Defendant's  Counsel:  Under  the  statement 
of  Mr.  Elcock,  aseistant  county  attorney,  as  to 
what  he  thought  the  court's  duty  was— to  main 
a  finding— we  will  reoffer  the  affidavits  for  that 
purpose,  on  the  question  of  the  defendant's 
present  sanity  or  Insanity.'' 

Another  colloquy  ensued,  in  which  counsel 
rep^esenting  the  defmdant  refused  to  be 
placed  in  the  attitude  of  matdng  application 
for  an  investigation  of  the  defendant's  pres- 
ent sanity.  The  colloqoy  was  bronght  to  a 
couclusitm  as  follows: 

"By  the  Court:  I  ima^e,  under  this  sUt- 
ote,  the  application  is  made  for  the  purpose  of 
continuance,  on  the  ground  that  the  defendant 
is  insane  at  this  time  and  unable  to  proceed  to 
trial  for  that  reason,  that  the  court  has  the 
power  to  appoint  a  commission  to  examine  into 
bis  sanity,  or  to  empanel  the  Jury  to  try  the 
issue. 

"Plain tlCTs  Counsel:  Or  try  it  yourself  as  a 
court 

"By  the  Court:  I  rather  ima^e  the  method 
of  procedure  is  largely  to  tiie  discretion  of  the 
county  attorney  as  to  whether  it  shall  be  a 
commission  or  whether  the  jury  shall  determine 
the  matter. 

"Plaintiffs  Counsel:  A  commission  Is  satis- 
factory to  ^e. 

"Defendant's  Counsel:  If  the  commission  Is 
appointed.  I  want  [the  record]  to  show  that 
the  commission  is  appointed  on  the  application 
of  the  state.  We  are  not  applying  for  the  com- 
mission. 

"PlalntifTs  Counsel:  As  I  understood,  here  Is 
an  affidavit  that  purports  to  show  that  this  de- 
fendant is  now  Insane.  He  Is  in  that  condi- 
tion where  be  Is  unable  ty  properly  prepare 
for  a  defense  or  make  a  defense.  That  is  a 
showing  before  the  court  on  the  part  of  the 
defendant  If  the  court  determines  to  try 
this  St  this  time,  why  It  is  immaterial  to  the 
state  which  way  It  Is  tried,  t  merely  suggest 
the  commission  ss  probably  a  briefer  way  to 
get  at  it  and  a  quicker  way.  I  am  not  asking, 
particularly,  for  a  commission,  or  court,  or 
Jury. 

"Defendant's  Counsel:  Let  the  record  show 
that  we  are  ready  to  go  ahead  witii  the  trial 

of  the  case. 

"Plaintiff's  Connsel:  We  are  ready. 

"Defendant's  Counsel:  Let  the  record  show 
that.  In  announcing  onrselves  ready  for  trial, 
we  do  BO,  not  waiving  any  of  our  rights'  in  our 
affidavit  for  continuance. 

"By  the  Court:  The  applications  for  continu- 
ance are  overruled." 

[1]  In  the  case  of  In  re  Wright,  74  Kan. 
409,  89  Pac.  678,  the  third  paragraph  of  the 
syllabus  reads  as  follows: 

"Where  upon  the  trial  of  a  person  diarged 
with  a  crime  it  is  daimed  that  he  is  then  ana- 
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ble  to  make  answer  and  defense  thereto  in  a 
■  rational  manner,  becaose  of  mental  incapacity 
vbich  baa  arisen  since  the  alleged  commission 
of  the  oEFense,  It  is  the  duty  of  the  court  where 
Boch  trial  is  pending  to  make  inquiry  concern- 
ing auch  disability,  and,  if  found  to  exist,  to 
stop  further  proceedings  In  the  trial  until  such 
disability  has  been  removed.  Failare  in  this 
respect,  whereby  an  insane  person  is  forced  in- 
to trial,  will  render  all  sabaequent  proceeffingB 
Toid." 

In  the  Wright  Case,  the  petitioner  was 
charged  with  felony,  arrested,  and  brought  be- 
fore the  Judge  of  the  city  court  of  Wichita 
for  preliminary  examination.  The  examlna- 
tion  was  pOTtponed  until  April  4.  On  April  3 
the  petitioner  was  adjudged  insane,  as  the 
result  of  proceedings  in  the  probate  court. 
On  April  4  a  motion  called  a  plea  In  bar  was 
filed  in  the  <Aty  court,  to  discharge  the  pe- 
titioner, on  the  ground  the  city  court  had  lost 
Jurisdiction.  The  jwoceedlngs  In  the  probate 
court,  including  the  verdict  of  lunatg',  were 
set  out  in  the  motion.  The  court  denied  the 
motion,  held  a  preliminary  examination, 
bound  the  accused  over  to  the  district  court 
and,  in  default  of  bail,  committed  blm  to  jail. 
In  holding  the  city  court  did  not  lose  Juris- 
diction, the  court  said: 

"It  is  the  law  of  tills  country.  Independent  of 
any  statute,  that  a  defendant  shall  not  be  com- 
pelled to  answer  to,  or  defend  against,  a  crim- 
inal charge  if  mentally  or  physically  unable  at 
the  time  to  do  so  In  a  rational  manner,  when 
such  disability  has  developed  after  the  alleged 
commission  of  such  crime;  but,  in  the  absence 
of  a  statute  to  the  contrary,  the  duty  of  deter- 
mining whether  or  not  such  disability  exists 
rests  with  the  court  whose  dot7  it  is  to  hear 
such  answer  or  defense. 

"When  the  attention  of  a  court  is  called  to 
the  fact  that  the  defendant  about  to  be  ar- 
raigned before  it  is  onable,  because  of  mental 
disability,  to  make  proper  defense  to  the  ac- 
cusation against  him,  it  is  doubtless  the  duty 
of  the  court  to  take  notice  of  the  suggestion  and 
make  such  inquiry  concerning  It  as  will  fully 
protect  the  rights  of  the  accused.  Upon  such 
an  inquiry  the  findings  of  a  court  in  a  lunacy 
proceeding,  and  any  other  proper  evidence,  may 
be  received  and  considered."  The  verdict  and 
proceedings  presented  to  the  magistrate  in 
this  case  can  only  be  considered  as  evidence 
tending  to  show  the  present  mental  condition 
of  the  petitioner.  It  appears  that  this  evi- 
dence was  offered  for  another  and  different 
purpose,  but  the  object  and  manner  of  its  pres- 
entation are  immateriaL  It  was  sufficient  to 
call  the  attention  of  the  court  to  the  claim 
that  the  defendant  was  insane  and  incapable  of 
making  proper  answer  to  the  charge  pending 
against  him.  This  was  a  matter  of  too  much 
gravity  to  be  ignored  because  of  any  supposed 
irregularity  in  the  form  of  its  presentation.  It 
was  the  duty  of  the  magistrate  to  take  notice 
of  this  claim  and  determine  the  defendant's 
mental  condition  before  proceeding  further  with 
the  examination.**  74  Ean.  411.  89  Paa  678. 


[2, 3]  Although  authorities  were  not  re- 
viewed In  this  question,  they  were  carefully 
examined  before  It  was  written,  and  tiie  de- 
cision established  the  practice  to  be  followed 
in  this  state.  Since  tbe  decision  was  ren- 
dered. It  luu  been  sajvlanented  by  two  atab- 
utes: 

Section  4  of  chapter  209  of  the  Laws  of 
Iflll  reads  as  follows: 

"Whenever  any  person  under  Indictment  or 
information,  and  before  or  during  the  trial 
thereon,  and  before  verdict  Is  rendered,  disH 
be  found  by  tbe  court  in  which  such  indictment 
or  information  is  filed,  or  by  a  commission  er 
another  jury  empaneled  for  the  purpose  of 
trying  such  question,  to  he  insane,  an  idiot 
or  an  imbecile  and  unable  to  comprehend  fus 
position,  and  to  make  iiis  defense,  the  court 
shall  forthwith  commit  him  to  the  state  asylum 
for  the  dangerous  insane  for  safe  keeping  and 
treatment;  and  such  person  shall  be  received 
and  cared  for  at  the  said  institution  nntO  he 
shall  recover,  when  be  shall  be  returned  to  the 
court  from  which  he  was  received  to  be  placed 
on  trial  upon  said  indictment  or  information," 
Gen.  Stat.  191S,  }  10043. 

Section  2  of  chapter  299  of  the  Laws  of 

1019  reads  as  follows: 

"That  whenever  In  a  court  of  record,  daring 
the  bearing  of  any  person  charged  with  a  mis- 
demeanor or  crime,  it  shall  be  made  to  appear 
to  the  court  that  tbe  person  is  feeble -miBded 
tbe  court  shall  summarily  remand  such  person 
to  the  probate  court  of  the  county  for  examini- 
tion  under  tbe  provisions  of  this  act" 

The  stiitute  of  1919  took  feeble-mlndedness 
out  of  the  statute  of  1915.  Should  the  court 
find  the  defendant  to  be  suffering  from  men- 
tal defect  other  than  feeble-mindedness,  he 
should  be  committed  to  tbe  hospital  for  dan- 
gerous Insane;  Should  he  be  suffering  frtnn 
feeble-mlndedness,  he  should  be  remanded  to 
the  probate  court. 

[4]  There  can  be  no  doubt  about  the  euffl- 
dency  of  the  affidavits  filed  on  Deconber  14 
and  IS  to  challCTge  Qie  attemtkm  of  the  eoort 
and  move  It  to  Investtgate  the  defeodanffs 
mental  condition.  The  statements  con ta hied 
in  the  affidavits  were  made  uad&  the  oaths  of 
respmslble  persons,  one  ot  them  subject  to  dis- 
cipline by  the  court,  and  both  of  t^em  subject 
to  the  penalties  for  perjury.  The  affldavits 
contained,  not  merely  expressions  of  opinion, 
but  statements  of  fact  which  idaced  the  de- 
fendant within  the  protection  of  the  court. 
As  indicated  in  the  Wrlg^it  Case,  It  made  do 
difference  that  the  showing  of  presoit  hi- 
sanity  was  made  In  affidavits  sopportisg  an 
application  for  continuance  only.  When  the 
showing  was  presented,  it  was  the  ecmrtu 
duty  to  find  out  If  the  defendant  was  hi  flt 
mental  condition  to  be  tried,  whethv  coun- 
sel for  either  side  made  ai^lication  for  tbe 
inquiry  or  not  In  eftect,  the  law  made  the 
application  for  the  defendant  and,  however 
•the  attorneys  might  f<aice  aboat  Oie  matter, 
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the  court  was  not  authorized  to  iHroceed  with 
a  trial  <hi  the  merits  until  It  had  ascertained, 
hy  one  of  the  statutory  methods,  whether  the 
defondant  was  capable  of  making  a  rational 
defense.  Trial  on  the  m^ts  Is,  of  oonrse,  no 
substitute  for  the  prellmlnary  InreBtlgatlon. 
The  question  of  capacity  to  commit  crime  on 
August  1  bears  no  ration  to  the  qnestlon  of 
capacity  on  December  IG  following  to  defend 
against  a  charge  of  crime. 

Hie  judgment  of  the  district  court  Is  re- 
Tersed,  and  tbe  cause  is  remanded  for  fur- 
ther proceeding. 

All  the  Justices  concurring. 


Oil  Kail.  6»> 
JONES  V.  WEBBER  et  al. 


(Ns.  23894.) 

July  8,  1922.) 


(Supreme  Court  of  Kansas. 

(Syttabua  by  the  Court.) 

1.  Jadgment  «=»255— In  aotloa  to  oanoei  sote, 
item  of  danage  added  ky  aupplemental  peti- 
tion, and  not  proved,  hsld  properly  exdaded. 

In  an  action  to  cancel  a  note  siTen  for  the 
purchase  of  a  stallion,  on  the  irround  tbat  the 
animal  was  worthless  as  a  breeder,  when  the 
case  was  called  for  trial  the  plaintiff  sought  to 
add  an  item  of  damage  for  care  and  feed  for 
tbe  horse  by  what  fae  called  a  supplemental  pe- 
tition.  This  was  excluded  by  the  court,  and  on 
the  motion  for  a  new  trial  no  Bhowiug  was 
made  aa  io  any  evidence  on  this  point.  Beld, 
no  error  to  ezclnde  such  item  of  damage. 

2.  Appeal  and  error  •S=mI005(3)— Finding  by 
Jury  on  conflicting  evidenoo  must  stand. 

The  plaintiff  claimed  a  warranty  that  the 
horse  was  a  90  per  cent,  foal-getter.  Much  of 
tbe  evidence  was  to  tbe  effect  tbat  he  was  rep- 
resented as  one  whose  fluid  test  was  90  per 
cent  pure.  There  was  ei^dntce  of  a  phyaieal 
defect.  Tbe  jury  on  conffictlng  testimony  found 
for  the  defendant  Beld,  tbat  such  finding,  hav- 
ing been  approved  by  the  trial  eoort,  must 
stand. 

3.  New  trial  «8=»I43(5)  —  Jurors  oasaot  ln< 
psaob  ewa  verdlet  ^  dlsolosIsB  reasons  thers> 
for. 

'  Jurors  cannot  be  heard  to  Impeach  their 
verdicts  by  disdoeing  the  mental  operations 
and  aentiinental  conslderattons  by  whldi  their 
conclusions  were  reached. 

Appeal  from  District  Court,  Seward  Coun- 
ty. 

Action  hy  Sam  Jones  against  Anne  R  Web- 
ber and  others.  From  a  Judgment  fo^  de- 
fendants, plaintiff  aiH>eaIs.  Afflnned. 

hi.  W.  Davis,  of  Liberal,  for  appellant 
Sawyer  &  King  and  V.  H.  Grinstead.  all  of 
I4beral,  for  appellees. 

WEST.  J.  The  plaintiff  bought  a  stallion  at 
the  defendant  Anna  B.  Webber's  sale,  gave 


his  note  for  $275,  found  the  animal  worth- 
less as  a  breeder,  sought  residsslon,  failed, 
and  sued  to  caned  the  notft  Tbe  defendant 
bank  bought  the<  note  before  maturity,  but 
the  plaintiff  claims  It  was  nonnegotlable  be- 
cause It  had  written  thereon,  "This  note 
glv^  for  stallion  under  guaranty  as  given 
at  Webber  sale."  The  plalntifT  alleged  that 
as  part  of  the  transaction  by  whici)  he  bought 
the  horse  the  defendant  by  her  agent  tbe 
auctioneer  warranted  and  guaranteed  tbe 
horse  to  be  a  good  foal-getter,  first  class  for 
breeding  purposes,  which  warranty  and  guar- 
anty proved  false. 

The  defendant  Mrs.  Webber  answered  by 
general  denial,  and  also  alleged  that  she 
made  tbe  sale  as  administratrix,  and,  being 
inexperienced  In  business  affairs,  had  her 
brother.  Win  Brier,  look  after  the  sale;  that 
the  clerk  of  the  sale,  T.  A.  Tegarden,  looked 
after  the  notes  taken,  but  she  did  not  know 
under  what  condition  this  note  was  executed ; 
that  no  express  warranty  or  guaranty  was 
made  or  authorized  by  her;  that  It  was  an- 
nounced that  this  horse  had  a  record  which 
record  would  go  with  hira;  tbat  his  fluid 
tested  90  per  cent,  pure,  and  that  a  pur- 
chaser could  look  up  his  record  and  be  sat- 
isfied before  taklny  him  that  he  would  not 
be  guaranteed  aa  a  foal-getter;  that  such 
fluid  test  for  the  previous  year  was  correct; 
that  when  the  plaintiff  came  for  the  horse 
after  the  sale  be  said  he  guessed  he  was  all 
right,  and  thereupon  took  him;  that  she  did 
not  authorize  Will  Brier  nor  the  auctioneer 
to  warrant  or  guarantee  the  horse  as  first 
class  for  breeding  purposes,  and,  If  any  such 
warranty  were  made,  It  was  without  her . 
knowledge;  and  that  the  words  on  the  note 
were  placed  there  without  her  knowledge  or 
consent. 

[1]  When  the  case  was  called  for  trial,  the 
plaintiff  sought  by  what  be  calls  a  8Upi>le- 
mental  petition  to  include  damages  for  $150 
for  feeding  the  horse.  The  jury  found"  for 
the  defendant.  The  plaintiff  moved  for  a 
new  trial  and  presented  an  affidavit  that 
several  of  the  Jurors  found  for  the  defendant 
because  she  was  a  "widow  woman,"  and  that 
there  was  no  question  that  the  horse  had 
been  warranted  as  claimed  by  Mr.  Jones. 

It  appears  that  when  the  opening  state- 
ment was  made  plaintiff's  counsel  included  a 
claim  for  the  feed  and  care  of  ttie  horse,  and 
on  objection  the  court  stated  that  this  would 
not  be  considered. 

There  was  testimony  that  the  auctioneer 
had  stated  that  thn  horse  was  a  90  per  cent 
foal-getter.  But  a  number  testified  that  no 
such  statement  was  made,  but-  that  he  was 
proclaimed  as  a  horse  whose  fluid  tested  90 
per  cent.  pure.  There  was  abundant  evl- 
dmce  of  bis  worthlessness  as  a  foal-getter^ 
An  Interesting  Item  of  evidence  was  that  the 
banker  who  acMd  as  clerk  of  the  sale  stated 
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he  made  the  Indorsement  on  the  note  at  the 
time  Mr.  Jones  idgned  it;  "that  he  would 
not  have  placed  the  indorsement  on  the  note 
If  he  had  not  known  the,  horse  had  been 
guaranteed,  and  that  he  'absolutely  knew 
what  Mr.  Jones  had  in  mind  when  be  [3<meB} 
signed  the  note."  No  claim  of  authority  to 
make  such  Indorsement  was  even  hinted  at. 
There  was  convincing  evidence  that,  regard- 
less of  any  fluid  test,  the  horse  was  practi- 
cally inefficient. 

While  the  feed  bill  might  have  been  a 
proper  element  of  damages  if  it  bad  been 
Induded  In  the  original  petition  (Hostetler  v. 
Barthotomew,  95  Kan.  21T,  147  Pac.  1134; 
Cooper  v.  Bagsdale,  96  Kan.  772.  153  Pac. 
SIS),  still  no  excuse  was  shown  for  present- 
ing H  for  the  first  time  when  the  case  was 
called  for  trial  under  the  guise  of  a  "supple- 
mental" petlUon,  and,  moreover,  no  showing 
was  made  on  the  motion  for  a  new  trial  as 
to  any  evidence  on  that  point ;  hence  for  that 
reason  no  &eror  was  committed  in  denying 
the  motion.  &r.  <2oAe,  |  807  (Gen.  8t  1016, 
I  7209). 

We  find  no  error  In  respect  to  the  admls- 
don  or  ezcloalon  of  evidence  or  in  the  in- 
struction. 

[II  Of  course,  Jurors  cannot  he  heard  to 
Impeach  their  verdict  by  statements  that 
they  violated  their  oaths  as  Jurors,  and  de- 
cided for  the  defendant  because  she  was  a 
"widow  woman."  Things  that  Inhere  in  the 
verdict  belong  to  the  Inner  sanctum  are  not 
to  be  spread  out  for  the  gase  of  the  losing 
party  to  a  lawsuit,  else  there  might  never 
be  an  end  to  litigation. 

[21  The  Jury  evidently  b^leved  the  witness 
who  said  the  horse  was  not  stated  to  be  a 
90  par  cent,  foal-getter,  but  to  have  a  90 
per  cent,  pure  fluid  test,  a  thing  compatible 
with  such  utter  worthlessncss  as  he  seemed 
to  have  manifested,  a  physical  defect  testi- 
fied to,  possibly  accounting  for  the  dlfliculty. 

At  any  rate,  there  was  the  usual  c<mfllct 
of  evidence,  which  the  Jury  and  trial  court 
settled  In  favor  of  the  defendant,  and,  finding 
no  material  error,  tbe  Judgment  is  affirmed. 

All  the  Justices  concurring. 


Oil  Km.  688) 

STATE  V.  AVERY.    (No.  24IS2.) 

(Sapreme  Court  ol  Kansas.   June  10;  1922.) 

I.  Basks  tad  banklsg  ^21— Worthless  Cheek 
Aot  aot  related  to  the  false  tofcea,  bogus 
oheok,  sad  faiss  pratsase  gronp  of  oriaisa. 

The  offenae  created  by  the  Worthless  Cbeck 
Act  (Laws  1616,  c.  92),  making  it  unlawful 
to  issue  a  check  on  a  bank,  knowing  at  the  time 
there  are  no  funds  on  deposit  to  meet  the  cbeck 
sn  presentation,  and  providing  punishment  for 


any  one  who  willfully  violates  the  act.  Is  not 
related  to  the  false  token,  bogus  check,  and 
false  pretense  group  of  crimes,  the  purpose  of 
the  act  being  to  discourage  overdrafts  and  re- 
sulting bad  bsnking,  to  stop  tbe  practice  of 
"dieck  kiting,"  and  genen^  to  avert  tht  nds- 
chiof  to  trade,  commerce,  and  banking  which 
the  drcolatioo  of  worthless  checks  inflicts. 

2.  Bsska  aad  banking  «S92I— iatsnt  to  gsfraatf 
not  an  olsnisnt  of  tho  nffonso  of  inmrlng  m 
ehsok  wlthont  H«oi«it  funds. 

Intent  to  defraod  and  aeeomptishment  of 
fraud  are  not  elMnents  of  tbs  offense,  and  ar* 

not  essential  to  validity  of  the  act. 

3.  Baaks  aad  banking  «s>2l— Ceastltatlosal 
law  «»83(3)— Worlblsss  ohook  act  hsM  not 
to  sanotion  imprisonment  for  tfsM  nor  oom- 
ponndlng  a  fsfeny. 

The  statute  does  not  sanction  imprisoiunent 

for  debt  nor  compounding  of  felony. 

4.  Banks  and  banking  «=»2t— In  proseootioa 
for  passing  worthless  check,  It  was  no  do* 
fense  that  defendast  told  payee  that  he  bad 
no  fonds  to  neet  ohaok. 

All  tbe  elements  of  tbe  offense  being  pres- 
ent, tbe  maker  ct  dieek  Is  not  relieved  from 
punishment  by  tbe  fact  be  told  tbe  payee,  when 
check  was  issued,  hs  had  no  funds  In  tbe  bank 
to  meet  It 

5.  Banks  aad  banking  ^21— Worthless  sMt 
statntss  held  applloable  to  postdatsd  ohooks. 

The  act  appUes  to  postdated  checka. 

Appeal   from   District   Conrt,  Pawnee 

County.. 

Frank  Avery  was  convicted  of  drawing  a 
dieck  on  a  bank  knowing  that  he  had  no 
funds  on  d^osit  to  meet  the  check  when 
presmted,  and  he  appeals,  and  from  Judg- 
ment quashing  two  coanta  of  the  infwmatlon 
the  State  appeals.  Judgment  dmying  mo- 
tlon  in  arrest  of  Judgment  afilrmed.  Judg- 
ment soatafailng  motion  to  qua^  reversed, 
and  cause  renaanded  for  fnrthw  prooeedingn. 

Cllne  A  Cltne,  of  Lamed,  for  appellant. 

BIcbard  J.  Hopkins,  Atty.  Gen.,  and  H.  S. 
Rogers  and  Richard  H.  Browne,  both  of 
Larned,  for  the  State, 

BUBCH,  J.  The  defendant  was  convicted 
of  violating  the  statute  prohibiting  a  person 
txom  drawing  a  check  on  a  bank,  knowing  be 
has  no  funds  on  deposit  to  meet  the  check 
when  presented,  and  aj^teals.  Two  counts 
of  the  Information  were  qaaabed,  and  the 
state  also  aH^eals. 

SectlcHi  1  of  the  statute  reads  aa  foUown: 

**It  riiaU  be  unlawful  f«r  any  person,  et^pen- 
thm.  or  partnership,  to  draw,  make,  utter,  is- 
sue or  deliver  to  another  any  dieek  or  draft 
on  any  bank  or  depository  for  the  payment  of 
money  or  Its  equivalent,  knowing,  at  the  time  of 
the  making,  drawing,  uttering,  or  delivery  of 
any  such  check  or  draft  as  aforesaid  that  he 
hu  no  funds  mi  d^sit  in  or  credits  with  sndk 
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bonk  or  deposttor?  with  vlilch  to  jmy  Bocb 
check  or  draft  upon  presestatloiu**  Lawa  1915, 
e  92,  1 1;  Gen.  Stat.  1916.  |  8471. 

Section  2,  u  amended  in  1917,  prorldes  a 
penal^  for  **wlUfaU7  vi<datlag"  ai^  of  the 
IHTOTlsions  of  wctlon  1  (Laws  1917,  c  170). 

Se<^on  8  reads  aH-folIows: 

''That  In  any  case  where  a  prosecntion  Is 
beffnn  ander  this  act,  the  defendant  shaD  have  a 
right,  upon  application  made  for  that  purpose 
befor«  trial,  to  have  said  action  abated  by  ihow- 
ing  to  the  court  or  jud^  that  be  baa  had  an 
account  in  said  bank  upon  which  said  check  or 
draft  was  drawn,  thirty  days  next  prior  to  the 
time  said  check  or  draft  was  delivered  and  that 
said  check  or  draft  was  drawn  npon  said  bank 
without  intent  to  defraud  the  party  receiving 
the  same,  and  if  the  coart  shall  so  find,  said  ac- 
tion Shan  be  abated  and  the  defendant  shall  be 
disduurged  npcua  paying  into  court  the  amount 
of  such  dkeck  and  the  costs  in  said  case."  Laws 
1915,  e.  9%  I  8;  Gen.  Stat  1915,  1  3478. 

Another  section  defines  the  term  credits: 
anodic  makes  the  statute  Inapplicable  In 
case  tbe  check,  be  paid;  and  another  dls- 
tingnlshes  tbe  statnte  from  tbe  false  token 
statute  and  other  existing  laws.  At  tbe 
same  session  tbe  Legislature  passed  an  act 
wbicb  proTides  punisbment  for  obtaining 
monej  or  other  valnable  thing  by  cheats, 
fnnds,  and  bogus  checks.  Laws  191S,  c. 
203,  1  1;  Gen.  Stat  1915,  i  S470. 

The  first  count  of  tbe  Information  was 
based  on  a  dieck  to  tbe  Dodge  City  Wbole- 
aale  Grocery  Company,  tot  9133.44,  dated 
Angnst  9, 1920:  Tbe  second  connt  was  based 
on  a  check  to  tbe  Do^  City  Wholesale 
Grocery  Company,  for  I96.B7,  dated  S^ton- 
ber  7,  1020,  and  tbe  connt  cwtalned  an  al- 
legatltm  that»  when  the  check  was  delivered 
to  tiie  payees  the  defendant  told  the  payee 
he  had  no  fands  on  deposit  to  meet  it  Tbe 
third  count  was  based  on  a  check  to  tbe 
IfcCord-Bastler  Mercantile  Company,  for 
9120.04,  dated  November  22, 1020,' but  drawn 
and  delivered  to  tbe  payee  on  Novonber  20, 
1020.  All  tbe  checks  were  drawn  on  the 
Farmers'  State  Bank  of  Lamed. 

The  defendant  filed  a  motion  to  quash  the 
Information,  on  the  ground  it  did  not  state 
facts  sufficient  to  constitute  a  public  offense. 
The  motion  was  overruled  as  to  tbe  first 
count,  and  snstafned  as  to  tbe  second  and 
third  counts.  The  defendant  then  pleaded 
gnilty  to  tbe  first  count  but  moved  the  court 
to  arrest  Judgment,  on  the  ground  the  first 
count  did  not  state  facts  soffldent  to  con- 
stitute a  public  offense. 

[2]  -The  defendant  contends  the  criterion 
of  guUt  In  criminal  law  Is  wrongful  intent, 
and  the  statute  does  not  require  criminal  In- 
tent in  order  to  constitute  the  felony  de- 
nounced. Tbe  statement  is  entirely  too 
broad.  The  worthless  check  must  be  will- 
fully drawn,  knowing  at  the  time  there  are 
no  funds  OD  deposit  to  meet  it  Beyond  that, 


AVERT 
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the  Legislature  may,  for  protection  of  the 
public  interest,  require  persons  to  act  at 
tbelr  peril,  and  may  punish  the  doing  of  a 
forbidden  act  without  regard  to  the  knowl- 
edge, intention,  motive,  or  moral  turpitude  of 
the  doer.  There  is  no  constitutional  objec- 
tion to  such  legislation,  the  necessity  for 
which  the  Legislature  Is  authorized  to  de- 
termine. State  V.  Brown.  3S  Kan.  890,  393, 
16  Pac.  259;  16  O.  J.  76-78.  Wbether  or  not 
tbe  Legislature  has  enacted  such  a  statute 
is  a  matter  of  Interpretation. 

[1]  Tbe  defendant  contends  tbe  offense  of 
giving  a  worthless  check  Is  related  to  the 
false  token  and  false  pretense  group  of 
crimes,  and  consequently,  in  order  to  con- 
stitute a  crime,  the  chet^  must  be  given  with 
intent  to  defraud,  and  fraud  must  be  accom- 
plished by  procuring  money  or  other  valuaMe 
thing.  That  the  Legislature  was  not  adding 
to  the  list  of  punishable  deceits  and  frauds 
is  manifest  from  tbe  interpretative  section  of 
tbe  statute,  and  from  the  fact  the  Legislature 
at  the  same  session  passed  the  bogus  check 
act  Tbe  purpose  of  the  statute  was  to  dis- 
courage overdrafts  and  resulting  bad  bank- 
ing (Saylors  v.  Bank.  90  Kan.  615.  518,  163 
Pac.  454)  to  stop  the  practice  of  "check 
kiting,"  and  generally  to  avert  tbe  mischief 
to  trade,  commerce,  and  banking  whlc>h  the 
circulation  of  worthless  checks  Infilcts.  Al- 
though tbe  statute  tends  to  suppress  fraud 
committed  by  the  worthless  check  method, 
the  evils  referred  to  are  an  quite  dlstint^ 
from  those  consequent  cm  fraud,  and  tbe 
statute  is  to  be  regarded  as  creating  a  new 
and  distinct  offense. 

In  Kentucky,  tiie  worttiless  check  act 
makes  the  giving  of  spch  a  check,  with  In- 
tent to  d^rand.  a  cxime.  In  the  case  of 
Conuumwealth  v.  McCall,  186  Ky.  801,  217  8. 
W.  109,  liie  court  distinguished  the  worthless 
<Aeek  act  from  the  statute  relating  to  obtain- 
ing money  or  property  by  false  inretense  or 
false  token,  as  follows: 

"This  section  creates  a  new  and  distinct  of- 
fense, the  commission  of  which  is  accomplished 
by  giving  a  check  with  tbe  intent  to  defruud 
on  a  bank  in  which  the  maker  knows  be  has  not 
sufficient  funds  to  pay  the  check,  and  It  Is  not 
essential  to  constitute  an  offense  mider  this 
section  that  any  false  representatioii,  state- 
ment or  pretense  should  be  made  by  the  mak- 
er of  the  check  concerning  the  state  of  his  ac- 
coimt  in  tbe  bank,  on  which  the  check  is  given, 
or  in  connection  with  the  transaction.  No  ques- 
tions oeed  be  asked  by  tbe  person  to  wbom  the 
check  is  given  or  Informatitm  volunteered  by 
the  person  giving  tbe  check.  The  mere  giving 
of  such  a  check  with  the  Intent  to  defraud,  will 
constitute  tbe  offense,  and  the  Intent  to  do- 
fraud  will  be  present  whenever  money,  proper- 
tj  or  other  thing  of  value  is  parted  with  by  the 
person  -to  whom  the  che<A  la  given."  Ey. 
306.  217  8.  W.  110. 

In  tbe  case  of  State  r.  Miller,  74  Kan.  867, 
87  Pac.  723,  dted  by  the  defendant  the  court 
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conduded,  firom  the  tlOe  of  Qie  act  and  the 
longoft^  of  the  section  under  consideration, 
thftt  Qie  statute  forbidding  sale  ot  mortgaged 
property  without  written  consent  of  the  mort- 
gagee, contnnplated  Intent  to  defraud.  In 
the  recent  case  of  State  t.  Taylor  (S.  D.) 
183  N.  W.  90S  (dedaion  not  yet  officially  re- 
ported), the  legialattre  Intention  was  indi- 
cated by  a  change  <^  definition.  In  that 
case,  the  substance  of  the  charge  was  that 
the  defendant  wUIfully,  knowingly,  unlawful- 
ly, and  felonlonsly  obtained  money,  by  giving 
■a  check  on  a  bank  which  he  knew  did  not 
exist  The  Supreme  Court  of  South  Dakota 
held  the  words  "willfully,  knowingly,  unlaw- 
fully, and  feloniously,"  were  equivalent  In 
meaning  to  "designedly,**  and  said: 

"The  crime  of  falne  preteneeg,  as  defined  by 
sectidn  045  of  the  BeviBed  Penal  Code  1003, 
was  changed  by  section  4240,  Coda  of  1019,  by 
omission  of  the  words  *with  intent  to  cheat  and 
defraud.'  The  new  section,  so  far  as  material 
here,  reads: 

"  'Every  person  who  designedly,  by  color  or 
aid  of  any  false  token  or  writing,  ••♦  ob- 
tains from  any  person  any  money  or  property, 
is  punishable,'  etc 

"Under  this  section  a  specific  alle^ration  that 
the  act  was  done  'with  intent  to  clieat  or  de- 
fraud' is  not  required,  and  sudi  intent  is  not 
a  necessary  element  of  the  crime  defined  by  this 
statute.  The  statute  requires  only  that  the 
act  shall  have  been  dona  'designedly.'**  183 
N.  W.  099. 

In  this  Instance  It  seems  clear  that  fraud- 
ulent intent  was  purposely  omitted  from  the 
enumeration  of  elements  of  the  crime. 

[3]  The  defendant  contends  the  statute  is 
In  eondict  with  section  16  of  the  Bill  of 
Bights,  which  forbids  Imprisonment  for  debt 
except  in  case  of  fraud.  It  is  said  the  check 
was  given  to  pay  an  acknowledged  debt,  long 
paet  due,  and  neither  debtor  nor  creditor 
made  or  lost  anything,  but  the  debtor  must 
be  Imprisoned  because  the  debt  was  not  dis- 
charged by  the  check.  The  Information  does 
not  disclose  the  consideration  for  the  check. 
It  may  be  conceded,  however,  the  statute  ap- 
plies to  a  transaction  of  the  character  de- 
scribed. Nevertheless,  the  statute  does  not 
Impose  imprisonment  for  debt.  This  subject 
was  considered  by  the  Supreme  Court  of 
Georgia,  In  the  case  of  HoUls  v.  State  (6a. 
sup.)  108  S.  B.  783  (decision  not  yet  officially 
reported).  The  Constitntion  of  the  state  of 
Georgia  declares  "there  shall  be  no  Imprison- 
ment for  debt"  The  Worthless  Check  Act  of 
1910  resembles  the  statute  of  this  state,  ex- 
cept that  the  check  must  be  drawn  with  in- 
tent to  defraud.  The  conrt  said  the  drawer 
of  the  check  Is  not  imprisoned  for  debt,  but 
for  fraud,  and  cited  the  case  of  Smith  v. 
'State,  141  Oa.  482,  81  S.  ,B.  220,' Ann.  Gas. 
1915C,  909.  In  the  ^ted  case,  the  court  had 
under  consideration  the  act  designed  to  pun- 
ish f^ai^nlent  practices  in  obtaining  board, 
lodging,  apd' other  accommodation  at  bot^t 


lima,  boarding  houses,  and  eating  houses,  and 
held  ifflprlsonmait  was  not  imposed  for  debt, 
but  for  the  forbidden  practtcea.  Under  tta» 
statute  <tf  this  states  the  offense  does  not 
cOnslBt  In  nonpayment  of  Atbt,  but  in  re- 
aorting  to  a  practice  which  the  Legislatare 
regarded  as  demorallElng  to  budneas. 

[4]  The  second  count  of  the  infonnat]<m 
was  not  vitiated  by  the  allegation  that,  wben 
the  check  was  given,  the  defendant  tt^d  tb* 
payee  be  had  no  funds  in  the  bank  to  meet  it. 
The  payee  was  not  deceived,  but  deeeption  ct 
the  payee  of  a  worthless  cbedt  is  not  tbe 
primary  evil  which  the  statute  was  designed 
to  frustrate. 

[S]  The  third  count  of  tbe  Information  was 
based  on  a  postdated  chetik.  The  q;>ecifle 
evils  which  tbe  statute  was  designed  to  rem- 
edy follow  from  the  giving  of  a  worthless 
postdated  check,  and  no  reason  is  appar«it 
for  excepting  such  a  check  from  operation  of 
the  statute  If,  when  it  is  given,  tbe  drawer 
knows  it  is  worthless  for  want  of  funds. 

In  the  case  of  Neldlinger  v.  State,  17  Ga. 
App.  811,  88  S.  B.  687,  the  court  had  under 
consideration  the  Worthless  Check  Act  of 
1914  (Acts  1914,  p.  86)  of  the  state  of  Georgia, 
which  read  as  follows: 

"Any  person  who  shall  draw  and  ntter  anj 
check,  draft,  or  order  for  present  considera- 
tion apon  a  bnnb,  person,  firm  or  corporation 
with  which  such  drawer  has  not  at  ^e  time 
sufficient  fands  to  meet  each  check,  draft,  or 
order,  and  aball  thereby  obtain  from  another, 
money  or  other  thing  of  valne.  or  indnce  sneb 
person  to  postpime  any  remedy  he  may  have 
against  such  drawer,  shall  be  goilt?  of  a  nus- 
demeanor  and  upon  conviction  shall  be  punish- 
ed as  prescribed  in  section  1065,  of  tbe  Code; 
provided,  that  if  such  drawer  shall  deposit  witb 
such  drawee  of  such  paper,  within  thirty  days 
thereafter,  funds  sofiicient  to  meet  sucfa  check, 
draft,  or  order  together  with  interest  whkA 
may  have  accrued,  there  shall  be  no  pmwen- 
tlon  under  the  provisions  of  this  aet"  17  Ga. 
App.  812,  88  S.  B.  687. 

Tbe  court  held  the  act  was  not  inteoded 
to  cover  postdated  checks.  The  court  rea- 
soned as  follows:  A  fraudulent  intent  must 
exist  and  be  operative  before  tbe  giving  ckf 
a  wortliless  check  could  constitute  a  crime; 
the  statute  penalized  conduct  similar  to 
forms  of  cheating  and  swindling,  and  conse- 
quently the  court  should  assume  tbe  elementi 
of  the  offense  were  similar  to  those  of  chest- 
ing and  swindling;  otherwise,  the  statnto 
would  simply  afford  means  of  collecting  debts 
through  the  instrumentality  of  the  criminal 
law ;  one  who  knowingly  takes  a  postdated 
check  for  an  article  of  value  relies,  not  on 
funds  in  bank  to  meet  the  check,  bot  oa 
ability  of  the  drawer  to  have  fnnda  on  d^  . 
porft  when  the  check  Is  presented;  there  1» 
an  in^pIIcatioD  that  tbe  drawer  does  not  bare 
present  funds  on  which  to  draw;  and  the 
payee  Is  apprised  that  the  paper  constitutes 
no  more  than  a  promise  to  pay  In  the  future. 
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The  major  premise  of  tbls  argnment  Is  on- 
KiuDd,  and,  If  the  statute  were  pasted  as  the 
result  of  activities  of  bankers  and  business 
men's  associations,  as  In  this  and  other 
states,  the  court  failed  to  view  the  statute 
from  their  standpoint  The  ofTense  Is  not 
committed  against  the  payee  of  the  check, 
but  consists  In  the  public  nuisance  resulting 
from  the  practice  of  putting  worthless  checks 
In  circulation. 

In  1919,  the  Legislature  of  Georgia  passed 
a  new  worthless  check  act  which  by  express 
declaration  made  Intent  to  defraud  an  ele- 
ment of  the  offense.  In  the  case  of  Strick- 
land T.  State  (Ga.  Ai^.)  110  S.  B..  39.  the 
maker  of  the  check  told  the  payee  he  did  not 
hare  money  to  srpare,  and  wished  to  date  the 
check  ahead.  In  holding  the  maker  not  sub- 
ject to  prosecution,  the  Court  of  Appeals  fol- 
lowed the  Neidllnger  Case. 

The  defendant  contends  the  statute  Is  bad 
because  It  sanctions  compounding  of  felony. 
Dse  of  the  expression  "compounding  of  fel- 
ony" Is  fallacious  In  this  connection.  The 
Legislature  could  affix  such  punishment,  mild 
or  severe,  as  it  desired,  and  could  provide  for 
relipf  from,  prosecution  on  such  terms  as  it 
desired  without  ofFendlng  against  any  guar- 
anty whlcb  the  drawer  of  a  worthless  check 
is  authorized  to  Invoke. 

In  the  case  of  Commonwealth  t,  McCall, 
188  Ky.  801,  304.  217  S.  W.  109.  the  court 
had  under  consideration  the  Kentucky  "cold- 
check"  law,  which  contains  this  provision : 

"Provided,  bowever.  that  if  the  peiten  who 
makes,  issues,  utters,  or  delivers  any  such 
check,  draft,  or  order,  shall  pay  the  same  with- 
in twenty  days  from  the  time  he  receives  actual 
notice,  verbal  or  written,  of  the  diahonor  of 
such  check,  draft,  or  order,  he  shall  not  be 
prc^ecttted  under  this  section,  and  any  prosecu- 
tion that  may  have  been  instituted  within  the 
time  above  mentioned,  Khali,  if  payment  of 
said  check  be  made  as  aforesaid,  be  dismissed 
at  the  cost  of  defendant." 

This  ivori^n  was  interpreted  as  follows : 

*^t  is  clear  under  this  statute.  In  fact  so  pro- 
vided, tiiat  if  the  maker  of  the  check  'shall 
pay  the  same  within  twenty  days  from  the  time 
be  receives  actual  notice,  verbal  or  written, 
of  the  dishonor,*  he  cflunot  be  punished  for  giv- 
ing the  check,  and  that  if  any  prosecution  has 
been  inHtttated  before  the  expiration  of  the 
twenty  days  it  shall  be  dismissed  if  the  check 
within  that  time  Is  paid.  But  the  maker  of 
the  ebecft  cannot  save  himself  from  the  pen- 
alty of  the  statute  by  returning  property  re- 
ceived on  the  faith  of  it,  or  any  property  or 
other  thing  of  value  except  moaey,  in  the  full 
amount  of  the  check.   •   •  • 

"Nothing  short  of  this  will  acquit  the  maker, 
no  matter  what  he  and  the  payee  have  agreed 
to.  Their  agreement  to  settle  the  matter  In 
any  other  way  than  as  provided  in  the  statute 
win  not  be  allowed  to  stay  the  proMcntion  or 
prevent  the  enforcement  of  the  penalty."  188 
Ky.  806,  807,  217  a  W.  111. 


The  worthless  check  act  of  Florida  pro- 
vides punishment  for  a  person  who  gives  a 
worthless  check,  who  shall  not,  wltbln  24 
hours  after  written  notice  of  presentation 
and  nonpayment,  make  full  and  complete 
restitution  by  returning  the  consideration  re- 
ceived fOr  the  check.  In  tbe  case  of  Me- 
Quagge  T.  State,  80  Fla.  768,  87  South.  60, 
the  Supreme  Court  of  Florida  held  this  stat- 
ate  to  be  constitutional,  without,  however, 
stating  the  objections  to  conatltntloiialltr  or 
the  reasons  for  the  decision. 

The  Judgment  of  the  district  court  denying 
the  motion  in  arrest  of  Judgment  ia  affirmed. 
The  Judgment  sustaining  tbe  motion  to  quash 
counts  2  and  3  of  the  information  is  reversed, 
and  the  .cause  Is  remanded  for  farther  pro- 
ceedings. 

All  tbe  Justices  concurring. 


(Ul  Kan.  730) 

HOLLINGSWORTH  v.  BERRY  at  >l. 
(No.  23863.) 

(Supreme  Court  of  Kansas.  July  S,  1922.) 

(Sj/Ilabus  by  the  Court.) 

Master  aad  servant  «=)297(2)— Special  Undiafls 
held  set  Incooslstest  with  venttet. 
In  an  action  by  a  servant  against  bis  mas- 
ter for  damages  for  personal  Injury  caused  by 
the  negligence  of  tbe  latter,  it  is  not  error  for 
tbe  court  to  deny  a  motion  for  Judgment  on  tiie 
answers  to  special  questions  submitted  to  the 
Jury  where  those  answers  are  not  inconsistent 
with  the  gener^  Terdict. 

Appeal  from  District  Court,  Montgomery 

County. 

Action  by  Ray  HoUIngsworth  against 
Geo^e  D.  Berry  and  another.  From  a  judg- 
ment for  idalnUGT,  defendants  api>eaL  Af- 
firmed. 

Thos.  E.  WagstafE,  of  Independence,  for  ap- 
pellant& 

Ghas.  D.  Weldit  of  Ooffeyriile,  for  anwl- 
lee. 

MARSHALL,  J.  The  defendants  appeal 
Crdm  a  Judgment  against  them  for  damages 
sustained  by  the  plaintiff  on  account  of  per- 
sonal  Injuries  received  by  him  while  working 
for  the  defendants  in  drilling  an  oil  well. 

Tne  petition  alleged  that  the  defendanta 
were  negligent  In  giving  him  an  unsafe  place 
in  which  to  work;  that  the  defendant  Her* 
man  H.  Fisher,  one  of  the  employers  of  die 
plaintiff,  was  working  with  the  latter;  and 
ttiat  Fisher  was  guilty  of  negligence  in  the 
manner  In  which  he  handled  a  sledge  ham- 
mer with  which  be  was  working.  Tbe  d» 
fm^nts  pleaded  contr&utory  negligence  on 
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the  pert  of  the  plaintiff  and  the  asBumption 
of  risk  by  blm. 

Trial  was  by  a  Jury,  and  verdict  was  ren- 
dered for  the  plaintiff.  Special  Questions 
were  answered  as  follows: 

1.  Do  yon  find  that  the  defendant,  Fish- 
er, wai  in  diarge  of  and  directing  U»  work  at 
and  prior  to  the  time  of  plaintiff'a  Injury?  A. 

Yes. 

"Q.  2.  Do  yon  find  that  the  tools  were  caased 
to  fall  OD  accoact  of  the  striking  of  the  chain 
which  held  the  brake?  A.  Yes. 

"Q.  8.  If  the  above  qaestion  is  answered 
lea,'  please  state  who  hrid  the  sledge  at  the 
time  it  Btmck  the  chain.  A.  Fisher. 

"Q.  4.  Do  yoo  find  that  the  defendant  Fisher 
by  the  exercise  of  reasonable  care  and  prudence 
could  hare  prevented  said  cbain  from  being 
atruck  with  the  sledge?   A.  Yes. 

**Q.  5.  Do  yon  find  that  the  place  where 
plaintiff  was  working  at  the  time  of  bis  injury 
was  a  safe  place  to  work?  A.  No. 

"Q.  6.  Do  you  find  that  the  defeodaots  by  the 
exercise  of  reasonable  care  and  prudence  could 
have  rendered  said  place  a  safe  place  to  work? 
A.  Tea. 

"Q.  7.  Do  yon  find  that  the  defendants  used 
reasonable  care  to  adopt  a  safe  method  of  do- 
ing  the  work  on  which  Ray  Hollingsworth  was 
engaged  at  the  time  of  liIs  injury?  A.  No. 

"Q.  8.  Bow  much  time  do  you  find  that  plain- 
tiff lost  by  reason  of  his  Injnry?  A,  Don't 
know. 

"Q.  9.  If  yon  find  that  Bay  Hollingsworth 
was  guilty  of  any  negligence  whidi  contributed 
to  his  injury,  please  set  oat  and  describe  bis 
said  negligence.  A.  No. 

"First  Do  yon  find  plaintiff  waa  an  experi- 
enced tool  dresser  at  the  time  he  was  injured? 
A.  Yes. 

"Second.  Do  you  find  that  the  plaintiff  knew 
the  tools  were  suspended  above  the  casing  while 
plaintiff  was  assisting  defendant  Herman  H. 
Fisher  to  set  said  casing?  A.  Yes. 

"Third.  Do  you  find  that  it  was  the  usual 
custom  established  by  the  defendants  to  hoist 
the  tools  above  tbe  casing  and  hold  them  there 
wUIe  ripping  or  cutting  off  tbe  casing  at  the 
top  of  the  well?  A.  Yes. 

"Fourth.  Do  yon  find  it  was  tbe  customary 
and  usual  method  in  the  oQ  field  to  auspend  the 
tools  above  while  cutting  the  easing  beneath 
tbe  same?   A.  Yes. 

"Fifth.  Do  yon  find  that  the  plaintiff  was  per- 
fectly familiar  with  the  operation  of  a  I4decker 
drilling  machine  at  the  time  of  his  injury? 
A.  No. 

**Sixtb.  Do  yoo  find  that  the  injuries  plain- 
tiff sustained  were  tbe  result  of  an  unavoidable 
accident?   A.  No. 

"Seventh.  If  yon  answer  question  No.  6  Id  the 
negative,  then  do  yoo  find  from  the  evidence 
that  the  plaintiff  knew  the  brake  waa  so  tight- 
ened down  by  the  cliain  that  if  the  chain  was 
struck  suddenly  the  machinery  would  be  re- 
leased and  the  tools  fall?  A.  Yea. 

"Eighth.  If  yon  answer  question  No.  tt  In  the 
negative,  state  whether  plaintiff  without  direc- 
tion of  the  defendanta  tightened  down  the  chain 
attached  to  the  brake.  A.  Yes." 


The  defendants  moved  for  judgment  in 
their  favor  on  the  answers  to  tbe  spedal 
4ue8tlon&  That  motion  was  denied,  and  Judg- 
ment was  rendered  for  the  plaintiff  on  the 
verdict  There  was  no  motion  for  a  new 
trial.  All  Questions  concerning  the  evidence 
or  Instmctions  are  therefore  eliminated.  No 
question  concerning  the  pleadings  Is  argued. 
Nothing  remains  for  discussion  except  tbe 
order  denying  the  motion  for  Judgment  on 
the  special  findings  of  the  Jury. 

The  rule  is: 

"Where  the  general  verdict  of  a  Jnry  and 
their  special  findings  of  fact  cm  be  harmonised , 
and  made  to  agree  by  taking  into  consideration 

the  entire  record  of  the  ease,  and  construing 
the  same  liberally  for  that  purpose,  it  is  the 
duty  of  the  court  to  so  harmonize  them.**  Bev- 
ens  T.  Smith,  42  Kan.  250,  21  Pac.  1064. 

See,  also,  Osbum  v.  Ry.  Co.,  75  Kan.  746, 90 
Pac.  280 ;  Lewellen  v.  Gas  Co.,  85  Kan.  117, 
116  Paa  221;  McCIaln  v.  Railway  Co.,  89 
Kan.  24,  28,  180  Paa  646,  Ann.  Caa  19140, 
699;  Tarln  v.  Railway  Co.,  98  Kan.  605,  608, 
li58  Pac.  874;  Burzlo  v.  Railway  Co.,  102 
Kan.  287,  202,  171  Pac.  351,  L.  R.  A.  lOlSC, 
907. 

In  Osbum  T.  Railway  Co.,  75  Kan.  746,  90 
Pac.  289,  It  was  said: 

*^t  is  error  for  a  court  to  set  aside  a  general 
verdict  and  enter  judgment  on  the  special  find- 
ings,  unless  the  special  findings  compel  such 
action.  Where  it  is  possible  to  harmonize  the 
special  findings  with  the  general  verdict  the 
InUer  is  controlling.*^  Young  v.  Railway  Co.. 
82  Kan.  832,  337.  106  Pac  99. 

See,  also,  Wurtenberger  t.  Railway  Co., 
68  Kan.  642,  75  Pac.  1049;  RaDway  Co.  v. 
Morris,  76  Kan.  836,  93  Pac  153,  13  L.  R, 
A.  (N.  S.)  1100;  Barnett  v.  Cement  Co.,  91 
Kan.  719,  725.  189  Pac  484;  WhetzeU  t. 
Railway  Co..  106  Kan.  289,  182  Pac  409. 

From  Emporia  v.  Kowalskla,  66  Kan.  64, 
71  Pac.  232;  Plaster  Ca  v.  Reedy,  74  Kan. 
67,  86  Pac  824;  Railway  Co.  v.  Green,  75 
Kan.  504,  89  Pac  1042;  Railway  Oo.  v. 
Loo8ley,'76  Kan.  103.  118,  90  Pac  990:  and 
Barnett  v.  Cement  Co.,  91  Kan.  719,  725,  139 
Pac.  484 — this  rule  may  be  deduced:  fTfaat  a 
servant  does  not  assume  the  risk  of  injury 
from  the  master's  negligeuce  unknown  to 
tbe  servant  In  the  present  case  the  Injury 
was  sustained  at  the  time  the  n^ligent  act 
occurred. 

The  Jury  spedflcaUy  found  that  ttw  plain- 
tiff  was  not  guilty  of  any  negUgmee  wbi<di 
contributed  to  his  Injnry.  Hie  answers  to 
the  questions  did  not  show  that  the  plaintiff 
assumed  the  risk  of  injury  to  him  and  were 
not  inconsistent  with  the  general  Tttdlct. 

The  jndgmevt  is  affirmed. 

AH  the  Justices  concurring. 
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GILLET  •!  aL  V.  ELMHURST  INV.  CO. 
tt  al. 

SAME  V.  ORLANDO  PETROLEUM  Ca 
•t  ftl. 

(Nss.  23874,  2387S.) 

(SapnBM  Ootitt  of  Suiwu.   July  8*  1922.) 

(SvUaTtus  'by  the  Oourt^ 

ActioR  ^=>50(3)— For  violation  of  oovenaat 
to  fally  develop  oil  lease  aad  to  render 
•tipBlated  oil  royalty  not  nhjolnder. 
The  leuor  la  an  oil  and  gas  lease  assigned 
an  undivided  ose-tenth  Intorest  In  the  lease 
to  each  of  his  seven  children.  The  lessee  aa- 
rigned  to  operating  companies.  The  implied 
covenants  of  the  leaae,  to  develop  fully  and 
vith  diligence  the  oil  resources  of  the  laud, 
and  to  prevent  the  land  from  being  drained  of 
oil  by  wella  driUed  on  adjoining  land,  were 
broken,  and  the  express  covenant  to  render  a 
stipulated  oil  royalty  was  broken.  The  lesaor 
and  his  assignees  joined  In  an  acdon  for  dam- 
ages against  the  lessee  and  his  aBsignees.  The 
Astrict  court  sustained  a  demurrer  to  the  peti- 
tion, on  the  gronnd  of  n^olnder  of  canses 
WC  action.   BM^  the  district  court  erred. 

Appeal  from  District  Court,  Maxion 
County. 

Acttona  by  Jules  OOlat  and  ottaws  asainst 
Ute  Blmhnrse  iBveBtment  CompaBy  and  oth- 
ers and  BgaM  the  Orlando  Fetroleom  Com- 
pany and  others.  From  dismissal  of  the  ac- 
tions, plaintiffs  appeal.  Reversed  and  re* 
manded,  with  directions. 

Madden  ft  Madden,  of  Wldilta,  for  appel- 
lants. 

Oarpentv  ft  Carpenter,  of  Uarlcm,  and 
Oodard  ft  B^era,  of  Toptioi,  for  appellees. 

BURCH,  J.  These  actions  were  com- 
menced to  recover  damages  for  breach  of 
the  covenants  embraced  In  an  oil  leaae.  De- 
murrers to  the  petitions  were  sustained,  on 
the  sole  ground  of  misjoinder  (tf  causes  of 
action.   The  plaintiff  appeals. 

Ttie  land  covered  by  lease  is  the  sooth  half 
of  the  Boutheaat  quarter  and  the  south  half 
of  the  southwest  quarter  of  a  described  sec- 
tion. The  lease  was  given  by  the  owner, 
Jules  Gillet,  and  bis  wife.  Rose  Oillet,  to  S. 
W.  Forrester.  So  far  -as  It  applied  to  the 
east  80  acres,  Forrester's  interest  In  the 
lease  came  Into  the  hands  of  the  Elmhnrst 
Investment  Company,  the  principal  defend- 
ant io  case  No.  23874.  So  far  as  tt  applied 
to  the  west  80  acres,  Forrester's  Interest  in 
the  lease  came  Into  the  hands  of  the  Orlando 
t^trolenm  Company,  the  principal  d^endant 
In  case  No.  The  petitions  alleged 

these  companies  were  under  the  same  of- 
ficers, operated  In  conjunctioD  with  each 
other  under  the  same  managing  representa- 
tive, and  controlled  the  leases  on  the  land 


<M7  p.) 

north,  south,  and  west  of  the  Forrester  lease. 
A  wen  vras  drilled  on  the  west  SO  acres, 
viAlch  produced  1,000  barreils  o<  oH  ptf  day. 
The  lesson  then  deeded  to  each  one  of  their 
seven  children  an  undivided  one-eighth  of 
die  mineral  In  place  on  ttw  two  tracts,  sub- 
ject, however,  to  Uie  Forrester  lease,  and 
by  fOie  same  Instrnmoit  fnlly  vested  In  eadi 
grantee  an  undivided  tme-toitta  intarest  In 
the  Forrester  lease,  its  roits  and  royalties, 
to  the  same  extent  as  11  each  grantee  were 
lessor.  The  petitions  alleged  failure  to  de- 
liver  oil  produced  and  saved,  inexcusable 
waste  of  produced  oil,  and  calculated  waste 
by  the  VHrnhnnt  and  Orlando  Companies  at 
stores  of  oil  In  Uie  gronnd,  by  refrainlBft 
from  caring  for  and  operating  drilled  we^ 
and  by  refraining  from  drilling  wells  neces- 
sary to  prevent  the  land  from  being  drained 
by  wells  of  great  capacity  ootalde  Its  bor- 
ders. The  lessw  and  hla  asrigneea  Joined  as 
plalntUfs.  The  court  held  ttae  petition  stated 
a  cause  of  a<^on,  but  held  sevaal  causes  ot 
acttoD  were  improperly  joined.  The  plain- 
tUTs  asked  leave  to  file  separate  petitions, 
eadi  one  stating  a  dJBgle  cause  of  action,  bnt 
die  court  would  not  permit,  and  dlsmiJsBfl 
the  actlms  at  the  cost  of  tbe  plaintlfliB. 

The  Joinder  (&i  not  consist  in  uniting  sev- 
eral causes  ot  action  different  In  nature,  ui^ 
rtiated  to  eadi  other,  and  affecting  the  par- 
ties in  dlffwent  vrays,  bnt  in  the  Jolnli^  of 
sevwal  plaintiffs  in  preseotlng  a  common 
cause  ot  action,  for  relief  on  account  of  a 
common  injniy,  measured  by  damages  In  a 
common  sum,  In  wiilch  each  plaintiff  had  a 
share;  and  It  would  be  a  reproach  to  oar 
system  of  procedure  If  it  required  going 
through  tlie  maneuvers  of  bringing  eii^t 
separate  lavrsuits,  with  eight  attendant  cost 
bills,  to  estobUsh  tbe  same  state  of  facto 
before  el^t  juries,  at  eight  trials,  so  that 
each  plaintiff  might  receive  his  iwoportionate 
share  of  the  damages  which  the  defendanto 
caused. 

The  Forrester  lease  was  g^ven,  as  it  stated, 
for  the  sole  purpose  of  drilling  and  operating 
for  and  producing  oil.  The  lessee  Impliedly 
covenanted  that  he  would  fully  devtfop  the 
oil  resources  of  the  land  vrlth  diligence^  and 
impliedly  covenanted  that  be  would  prevent 
escape  of  oil  from  the  land,  by  drilling  a  suf- 
flcimt  number  of  wells  to  offset  those  drilled 
by  others  outside  the  lease  bonndarles.  How- 
erton  v.  Gas  Co.,  81  E^an.  SS3.  106  Paa  47, 
34  li.  R.  A.  (N.  8.)  34;  1  Thornton,  The  Iaw 
of  Oil  and  Gas  (8d  Ed.)  p.  ISO.  The  lessee 
also  covenanted  to  render  a  stipulated  iM 
royalty,  and  the  case  Is  one  for  damages  for 
breach  of  covenant. 

Tenanto  in  common,  1^  acquisition  of  nib- 
divided  Intereste  from  a  lessor,  stand  on  tbe 
same  footing  as  the  leesor.  Assignment  of 
undivided  Intereeto  In  the  lease  by  ttaa  lessor 
did  not  spilt  the  covenanto;  tbey  remained 
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entire;  Breadi  of  the  corenantB  fts  to  one 
toiant  ta  oommon  vitb  the  lessor  waa  a 
breach  as  to  all ;  they  wwe  all  equally  attect^ 
ed  1^  breadi,  and  In  sach  cams  all  may  join, 
althongh  the  damages  recovered  may  be  ap- 
portioned between  them.  CantweU  t.  Moore, 
44  111.  App.  656;  Wall  and  another  Hinds, 
4  Gray  (70  Bfass.)  256,  64  Am.  Dec.  64;  Tylee 
T.  M6L«ui,  10  Wend.  (N.  Y.)  373 ;  Marshall 

Hoaeley,  21  N.  T.  280: 

In  the  Maasachnsetta  case  the  head  note 
reads  as  follows: 

"Tenants  hi  common  may  maintain  a  jtrfnt 
action  for  the  rent  dne  vnder  a  sealed  lease 
of  the  joint  estate,  all  the  covenants  in  which 
are  with  them  joinUy,  although  by  an  agree- 
ment annexed  to  the  lease,  end  made  part 
thereof,  it  is  atiptilated  that  half  of  the  rent 
shall  be  paid  to  each."  4  Gray  (70  Mass.)  256, 
64  Am.  Dec  64. 

The  result  is  the  case  Is  covered  precisely 
by  section  34  of  the  Civil  Code,  which  reads : 

"An  persons  bavins:  an  interest  in  the  sob- 
ject  of  the  actioD.  and  In  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except 
as  otherwise  provided  In  this  article.'*  Gen. 
Stat  1916,  S  6024. 

No  other  provision  of  the  article  la  p^ 
tlnent  to  the  present  controversy. 

The  plaintiffs  cite  the  cases  of  Palmer  v. 
Waddell,  22  Kan.  8^,  and  Jeffers  v.  Forbes, 
28  Kan.  174.  The  defoidants  assert  the  de- 
cisions in  those  cases  are  favorable  to  them. 

In  Palmer  v.  Waddell,  John,  John  W.,  and 
James  W.  Palmer,  sued  Waddell  for  damages 
resulting  from  the  flooding  of  land  and  the 
destruction  of  crops  consequent  on  diversion 
of  a  water  course,  and  for  equitable  relief  by 
way  of  injunction  and  abatement  of  nuisance. 
It  was  held  each  plaintiff  should  sue  sepa- 
rately for  damage  to  his  own  crops;  all 
might  join  for  abatement  of  nuisance  com- 
mon to  several  tracts  of  land  owned  Indi- 
vidually. The  distinction  was  between  sepa- 
rate interests  as  the  subjects  of  action  lead- 
ing to  separate  relief,  and  common  causes 
of  action  for  a  common  injury  redressible  t)y 
common  relief.  The  distinction  was  made 
clear  by  the  decision  in  Jeffers  v.  Forbes.  In 
that  case,  landowners  by  inheritance  from 
the  same  anceetor  executed  separate  deeds  to 
a  grantee  who  procured  all  the  deeds  by 
fraud.  It  was  held  the  grantors  could  not 
join  in  an  action  to  set  aside  the  deeds. 
There  was  no  unity  of  cause  of  action  or  in 
the  relief  demanded.  The  fraud  on  one  in- 
duced a  separate  deed  of  his  separate  inter- 
est in  the  land,  but  did  not  injure  any  of  the 
others,  and  no  one  was  interested  in  having 
the  deed  of  any  one  else  set  aside.  In  this 
instance,  the  plaintiffs  were  authorized  to 
join,  Just  aa  the  Palmers  were  authorized  to 
join  in  suing  Waddell  for  damages  resulting 
from  flooding  the  crop  of  wheat  which  the 
Palmers  owned  in  common. 


The  defendants  suggest  a  mlalohideT  tt 
canaes  oC  action  because  of  diversity  <^  Is- 
tereat  on  tha  part  the  defendants  For* 
raster  is  liable  on  the  covenants,  because  be 
made  tbem.  Other  defendants  are  liable  on 
the  oorenants,  because  they  stand  In  For- 
raster's  Shoes.  Other  subjects  discussed  if 
the  defraidants  are  not  oiwn  to  consideratloo. 
because  the  defendants  did. not  appeaL 

The  Judgment  of  the  district  court  is  re- 
vised, and  the  causes  are  r«nanded,  vitt 
direction  to  overrule  the  demurrers. 

All  the  Justices  concorrine. 


(Ui  iCaii.4a) 
QRILLEY  V.  MYERS.    (Ne.  23809.) 

(Supreme  Court  of  Kansas.   June  10,  1&22.) 

(Syllabiu  bp  tk€  Court.) 

1.  Ceatraots  $=»I75(3)— la  action  for  damagM 
for  breaoli,  evldeace  held  to  sapport  allega- 
tions of  petition. 

The  evidence  examined,  and  foand  sufficient 
to  support  the  allegationa  of  the  petition  touch- 
ing the  contract  sued  on,  to  thrash  the  plain- 
titPa  wheat  as  soon  as  cnt 

2.  Damages  «=7l89— In  aoHon  for  breach  ef 
oontract,  evidence  held  to  aapport  verdict  as 
to  amoent  of  damages. 

The  evidence  is  found  to  support  the  ver- 
dict as  to  the  amount  of  damages  stated  therein. 

3.  Contracts  «=^0— in  action  for  breach  ef  al- 
leged oontract  consideration  and  aeeeptasee 
held  fairly  estahllstied. 

Consideration  for  the  alleged  contract,  and 
acceptance  thereof,  held  to  be  fairly  eatabliBtaed. 

4.  Damages  «=>ia9— Is  aetios  fer  braaah,  evi- 
dence' held  snflloieat  baala  for  daaagss 
awarded. 

Sufficient  basis  appeem  for  the  dnniieB 
awarded  by  the  Jury. 

5.  Appeal  and  error  ^1050(1)  —  MntMN* 
statement  of  oondusiosa  held  hot  arrMnsHly 
admitted,  where  be  had  prwieaaly  ghrea  csa- 
veraatlesa  fnai  wlUi*  tbay  wart  draws. 

No  material  error  appears  tenddng  tto  ad- 

mission  of  evidence. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  H.  V.  GrlUey  against  Chadsi 
Myers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

J.  O.  Emerson  and  James  T,  Getty,  both 
of  Kansas  City,  for  ac^llant. 

Carson  A  MUler,  of  Kansas  City,  for  ap- 
p^lee. 

WEST,  J.  The  defendant  appeals  from 
a  judgmoit  recovered  against  him  for  dash 
ages  for  fiaUore  to  thresh  the  plahum 
wheat. 
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-  The  ptainttff  lived  In  Uie  north  bottomii 
near  Kansas  City,  Kan.,  and  rented  vrbcAt 
land  tber^  and  the  defendant  owned  a 
threshing  machine.  It  ai^)ear8  that  la  these 
bottoms  the  soil  Is  Yery  rich,  and  that  after 
the  wheat  is  put  In  shock,  unless  speedily 
threshed,  dampness  and  growOi  of  heary 
Tines  usually  cause  comdderable  damage. 

The  irialntiff  alleged  that  In  the  sunmier 
of  1918  be  entered  Into  an  oral  cratract  with 
the  defendant  that  as  soon  as  the  plahitUTs 
wheat  was  cut  and  ready  for  threshing  the 
defendant  would  Inuaedlately  begin  to  thresh 
the  same  and  complete  the  work  wlthouc 
delay.  A  rteumS  of  this  agreement  was  giv- 
en by  the  plaintiff  on  the  stand;  that  the 
defendant  asked  him  if  there  was  any  ground 
in  the  bottoms  that  he  could  get: 

"  'Now,  if  I  conld  get  ground  down  there,  I 
would  bring  my  thresher  down  there  jaat  as 
soon  as  the  last  bundle  was  cut,  and  wonld 
tbreeh  it'  So  I  talked  with  Mr.  Reimer  in  re- 
gard to  his  field.  The  next  day  we  made  a  deal. 
I  talked  to  Mr.  Beimer  about  ft,  and  Mr.  Reim- 
er and  I  came  to  a  condnsion  as  to  what  we 
would  do,  whfcfa  was  afterwards  presented  to 
Mr.  Myers.  ♦  •  •  Mr.  Beimer,  Mr.  Myers, 
and  myself  afterwards  had  a  conTcrsation  with 
reference  to  that  piece  of  land  Mr.  Beimer  and 
I  rented  from  Mr.  Stanley.  *  *  *  I  took 
Mr.  Stanley  out  there,  and  Mr.  Myers  told 
na  if  we  would  turn  bim  over  this  ground  to 
pot  in  wheat,  as  soon  as  the  last  bundle  was 
cat  there  he  would  be  there  with  his  machine 
to  thresh  It.  Be  told  me  that  If  I  would  turn 
over  this  gromid  he  wonld  come  and  thresh  my 
grain  as  soon  as  the  last  bundle  was  eat,  which 
I  did,  between  40  and  60  acres." 

He  further  testlQed  that  he  Sulsbed  catting 
his  wheat  In  July,  shocked  it  well,  but  It 
was  tangled  and  was  heavy,  well-gralned 
wheat;  that  he  had  about  115  acres;  that 
It  was  left  shocked  according  to  the  custom 
there;  that  the  defendant  failed  to  comi^  and 
thresh  it,  and  It  turned  out  that  he  had 
moved  away,  and  it  was  claimed  he  had  sold 
his  machine.  The  plaintiff  stated  he  made 
an  effort  to  get  his  threshing  done;  that  he 
knew  of  one  other  machine  In  that  part  of 
the  country,  but  could  not  get  it ;  Anally 
another  man  came  with  the  same  machine 
the  defendant  had  bad  and  did  the  work; 
that  by  that  time  the  wheat  was  growing 
over  with  vines,  and  there  bad  been  ralus 
and  heavy  dews;  that  the  wheat  bad  begun 
to  sprout,  and  It  was  very  wet,  cud  the  price 
was  greatly  diminished.  He  finally  got  1,200 
bushels  out  of  the  crop,  and  he  had  60 
bu^els  too  wet  to  sell  to  the  elevator.  He 
testified  to  renting  from  Mr.  Stanley  40  acres 
of  the  land,  which  was  a  part  of  the  land 
the  defendant  afterwards  put  In  wheat 
.  Henry  Beimer  testified  that  he  had  been 
growing  wheat  In  these  bottoms  for  the  last 
few  years,  and  was  present  when  some  con- 
versation was  had  lutween  the  parties  in 
the  iwesence  ot  others  about  threshing  i3ie 


crop  in  the  season  In  1010.  Ifyern  said  be 
would  like  to  have  some  wheat  land,  and 
witness  and  Mr.  Grilley  talked  the  matter 
over  and  came  to  an  agreement: 

"'^e  got  together  over  there  by  the  threshing 
machine.  When  Mr.  Myers  was  present,  Mr. 
Myers,  Mr.  Grilley,  and  I  talked  over  the  mat- 
ter of  the  faU  threshing  of  1910.  •  *  • 
And  Myers  said  then  that  if  he  wonld  get  that 
land,  we  sure  wouldn't  have  to  wait  for  a 
threshing  machine — when  the  last  bundle  was 
cut  be  would  be  right  down  there  and  thresh 
for  uB.  He  got  the  land.  I  had  50  acres  oi 
the  land  rented.  I  would  not  have  given '  up 
the  land  if  Mr.  Myers  had  not  made  the  agree- 
ment to  come  and  thresh  Immediately  as  soon 
as  the  last  shock  was  cut  Mr.  Myers  got  the 
land  with  the  consent  of  Mr.  Stanley,  who  was 
present." 

Witness  said  that  he  rented  50  acres  firom 
Stanley,  the  same  BO  acres  Myers  pnt  In 

wheat 

"I  rented  that  50  acres  of  Stanley  some  time 
when  we  were  cutting  wheat  in  July.  I  rented 
it  from  him  myself,  and  I  am  the  man  that  had 
the  50  acres  that  was  finally  given  up  to  Mr. 
Myers.   Stanley  rented  it  to  me. 

"Mr.  Grilley  also  had  some  land  dovm  there 
that  he  rented  from  Stanley.  Mr.  Grilley  rent- 
ed about  43  or  48  acres  from  Mr.  Stanley;  I 
don't  know  the  exact  number.  Both  what  I 
bad  and  what  Mr.  Grilley  had  was  turned  over 
to  Mr.  Myers." 

A.  0.  Bates  testifled  among  other  things 
that— 

He  helped  work  In  this  wheat  after  it  was 
shocked;  that  be  and  several  others  worked 
together.  "When  wc  first  started,  the  vines 
was  all  that  was  necessary  to  be  tore  oCF.  The 
wheat  was  in  fairly  good  enough  shape  to 
thresh  then.  After  the  rain  come,  and  the 
wheat  got  to  growing,  of  course.  It  growed  and 
matted  together.  Then  we  had  to  take  and  tear 
the  shocks  all  apart,  and  scatter  them  around, 
so  the  son  would  dry  them  out.  We  pat  in 
about  two  or  three  days  doing  this:  probably 
four  days.  Hie  threshing  was  going  on  while 
we  were  doing  this.  Monday  morning  we  got 
started  to  threshing,  and  we  just  threshed 
abont  three  hours,  and  that  was  when  the  rain 
come;  and  from  that  time  then  when  we  got 
started  threshing  again  it  was  between  seven- 
and  eight  days.  I  saw  the  first  wheat  that  was 
threshed  on  that  first  morning.  It  was  in  good 
shape.   •   •  • 

"I  observed  the  wheat  after  It  was  threshed 
and  bU  excepting  what  Uiey  threshed  the  first 
morning  that  the  machine  started  on  Mr.  Gril- 
ley's  wheat  was  all  wet  wheat  and  sprouted. 
*  *  *  That  was  all  damp  and  sprouted. 
There  was  anyway  two'tfalrds  of  the  grain 
sprouted.  This  is  true  of  all  the  wheat  except 
the  wheat  that  was  threshed  the  first  tws 
hours." 

An  levator  emplt^ree  testifled  that  be 
made  a  record  showing  the  grade  of  plain- 
tiff's wheat  which  tested  65  pounds  tt>  the 
bushel,  moisture  12.2,  graded  4  on  accoont 
of  test  weight ;  that  SOt  pounds  to  a  bushel 
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reiHresaita  a  low  quality  of  wheat;  4.720 
pounds  of  Grilley'B  wheat  graded  Na  4  and 
brought  $2.06;  the  govemment  price  on  No. 
1  was  $2.18,  No.  2.  $2.15.  and  No.  3,  $2.12. 

Jack  Adair  testlfled  that  he  helped  get  the 
Grille  wheat  ready  for  threshing,  and  when 
they  took  the  Tines  off  the  wheat  It  had 
sprouted  and  the  wheat  was  damp  all  the 
way  down  through  the  shock.  StHne  of  it 
would  not  go  through  the  machine,  and  they 
had  to  throw  out  one  or  two  or  three  huidles 
out  of  every  shock. 

J.  P.  Jobe  testified  that— 

He  helped  through  th«  threshing  of  the  GrQ- 
ley  wheat,  which  was  four  or  five  weeks  after 
the  cutting  was  finished;  thst  when  the  thresh- 
ing was  beguu  the  wheat  was  in  pretty  fair 
shape,  and  then  came  the  rain,  and  it  began  to 
grow  and  sprout  "The  wheat  was  wet  and 
sprouted,  and  it  choked  up  the  separator.  They 
would  have  to  pull  the  straw  out  at  the  back 
end  of  tbe  machine.  I  noticed  that  the  wheat 
was  being  blown  out  through  Uie  blower;  the 
wheat  went  through  the  blower  and  choked  it." 
He  Judged  between  a  third  and  a  half  of  the 
wheat  was  wasted  by  the  bundles  thrown  away. 

The  plaintUTs  son  swore  to  snbstantlally 
tbe  same  matter. 

Mr.  Stanley  who  had  chai^  of  the  land 
testified  about  the  conversation  touching  the 
renting  of  this  land  to  the  defendant:  that 
Myers  and  GriUey  said  they  thought  it  would 
be  the  best  for  ererybody  it  they  could  get 
this  threshing  raadiine  down  there  first,  and 
the  witnefls  said  they  made  arrangements  to 
rent  the  land  to  Mr.  Myers  and  Kopfer. 

"Mr.  Grilley  and  Mr.  Relmer  told  me  that  Mr. 
Myers  and  his  engineer  Kopfer  wanted  to  rent 
some  wheat  land,  and  they,  Beimer  and  Grilley, 
would  relinquish  tbe  land  I  had  rented  to  them 
to  Myern  and  Kopfer  on  condition  that  Myers 
would  thresh  there  first  next  year,  •  •  • 
I  agreed  on  behalf  of  F.  N.  Clark  to  rent  that 
available  wheat  land  to  Mr.  Myers  and  Mr, 
Kopfer  on  the  basis  of  one-third  of  the 
grain.   ♦  * 

On  cross-examination,  he  testlfled: 

"During  June  or  July.  1918, 1  rented  the  land 
to  Beimer  and  Grilley  that  Kopfer  and  Myers 
afterwards  put  in.** 

The  defendant  assigns  as  oror  tbe  admls> 
slon  of  Incompetoit  eridoice,  tbe  exclusion 
<a  comi>etait  evidence,  tbe  OTernillng  of  the 
demurrer  to  the  plaintUTs  evidence,  the  re- 
fusal of  certain  instructions,  the  giving  of 
others,  and  tbe  denial  of  a  new  trial. 

[1]  It  is  first  contended  In  the  brief  that 
no  valid  contract  was  proved;  that  the  ar- 
rangement testified  to  was  too  uncertain  and 
Indefinite  to  amount  to  a  binding  agreement, 
and  authorities  are  dted  touching  tbe  cer- 
tainty and  deflniteness  necessary  to  con- 
stitute a  valid  contract.  We  find  no  diffi- 
culty, bowerer,  in  believing  from  the  testi- 
mony that  the  defendant  wanted  some  of  this 


bottom  land  to  put  in  wheat,  and  agreed 
with  tbe  plaintiff  if  he  would  rent  talm  some- 
thing like  40  acres  be  would  begin  threshing 
as  soon  as  the  wheat  was  cut. 

It  is  argued  that  there  was  do  acceptance 
of  the  provisions  shown,  but  the  testimony 
indicates  that  the  proposition  came  from  the 
defendant,  and  was  accepted  by  the  plain- 
tiff, and  that  an  arrangement  was  made  by 
which  Bometbiog  like  40  acres  of  plaintUTs 
leased  land  was  turned  over  to  the  defend- 
ant,  so  that  he  might  sow  It  in  wheat. 

The  trouble  seems  to  be  that  after  getting 
the  land  the  defendant  sold  his  madilne,  and 
apparently  went  out  of  the  threshing  busi- 
ness, payUig  no  attention  to  the  contract  by 
virtue  of  which  he  had  secured  tbe  land. 
'  [3]  It  is  further  contended  that  no  consid- 
eration passed  from  the  plaintiff  to  the  de- 
f«idant  to  sustain  the  alleged  contract,  but 
one  of  the  primer  principles  of  contract  law 
is  that  a  promise  is  a  good  consideration  for 
another  promise,  and  the  irialntiff  testified 
that  the  defendant  promised  to  thresh  his 
wheat  promptly.  In  comdderatloa  of  which 
the  plaintiff  promised  to  turn  tbe  land  nrer 
to  him,  and  did  so. 

Bome  difllculty  la  professed  to  be  foimd  In 
giving  proper  significance  to  the  phraa"  "turn 
him  over  the  land,"  but  tbe  testimony  mad^ 
it  quite  clear  that  after  tbe  plaintiff  had 
rented  certain  land  he  allowed  the  defendant 
to  step  Into  bis  shoes  as  lessee,  thereby 
"turning  it  over"  to  him.  and  allowed  blm 
to  sow  wheat  as  plaintiff  Intended  to  do. 

It  is  further  suggested  that  tf  ttie  plain- 
tiff was  to  transfer  the  r^bt  to  the  use  of 
the  land  for  the  ensuing  year  be  had  do 
assignable  <a  transferable  tntenst,  and  In 
support  of  this  suggestion  It  la  pointed  out 
that  tbe  defendant  proceeded  to  lease  the 
land  of  Hr.  Stanley,  agent  of  the  owner. 
Very  true,  but  Mr.  Stanley  testified  that  it 
was  In  pursuance  of  the  ai^reemeot  on  tli» 
part  of  the  plaintiff  that  Uie  land  which  he 
had  already  rented  to  Grilley  and  Relmer 
should  be  tnmed  over  to  tbe  defendant. 

[I,  4]  It  la  a^ed  that  there  la  no  eviden- 
tial baalB  fbr  the  amount  of  damages  as- 
sessed. It  Is  pointed  out  that  one  of  the 
plaintUTs  claims  was  for  $2,616,  or  one-half 
the  wheat  worth  $2.18,  and  another  that 
about  1,200  bushels  were  damaged  to  the 
amount  of  $340,  and  It  Is  argued  that  th& 
$1,800  returned  must  hAve  been  based,  or 
partly  based,  ppon  the  first  claim.  From  the 
evidence,  however,  the  ]ury  m^ht  well  have 
concluded  that  bad  the  contract  been  lived 
up  to,  and  the  threshing  done  as  soon  as  che 
wheat  was  cut,  a  very  differmt  yield  and 
price  would  have  resulted  to  the  plaintiff, 
and  tbe  testimony  toucfain;  the  rosult  of  the 
delay,  the  grade  of  tbe  wheat,  Ito  dampness, 
and  its  price  afforded  substantial  t)asis  for 
the  verdict  returned. 

[i]  The  objectlona  to  certain  ruliugq  on 
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eyldence  bave  been  examined  and  considered, 
and  we  find  no  materially  prejudicial  error 
tbereln.  The  complaint  tbat  Mr.  Stanley 
was  pomltted  to  state  that  he  had  rented 
tibe  land  to  Myers  that  he  had  previously 
raited  to  the  plaintiff  and  Relmer  who  "re- 
Ilnqulsbed**  It  are  cot  Berlous  In  view  of  the 
fact  that  he  had  already  gone  all  over  this 
matter,  glrlng  In  substance  the  conversatloDS 
from  which,  these  conclusions  as  to  "renting" 
aod  "relinquishing**  are  fairly  to  be  drawn. 

Finding  no  error  affecting  the  substantial 
rights  of  the  defendant,  the  Jndcmeat  is 
affirmed. 

All  the  Justices  concurring. 


(Ill  Kan.  770)  , 
MOODY  V.  WICKERSHAM.   (No.  23887.) 

(Snprems  Court  of  Ansas.  Inly  8,  1022.) 

(Byllabiu  Iw  the  Court.) 

1.  UmHatlos  sf  aetloss  «=»I3I(2)  —  Tardy 
amesded  (letltlon,  merely  eUnlsattso  ptrtisst 
held  sot  to  affeol  limitation. 

The  second  amended  petition,  filed  In  time, 
made  the  defendant  a  party,  and  charged  him 
snbstaotially  as  the  third  amended  petition  did. 
Beld,  that  althoogb  such  third  amended  peti- 
tion was  not  filed  till  more  than  two  years  after 
the  Injury  complained  of.  it  was  a  mere  elimi- 
nation of  other  parties  defendant,  and  ^  not 
materially  change  the  charge  against  the  re- 
maining  defendant,  and  henes  the  action  was 
not  barred. 

2.  HeaHb  «=»l  8— Health  olleer  heM  liabfe  for 
trsatnest  to  qiura»tlae  pattest. 

The  defendant,  a  local  health  oflleer,  In 
qnaranttnfaig  a  patient  whom  a  phyridan  had 
pronounced  snffeiiag  from  smallpoz,  was  act- 
ing in  a  ministerial  and  not  in  a  judicial  or 
quasi  Judicial  capsdty,  and  wss  liable  for  dam- 
ages caused  sudi  patient  by  his  treatment. 

3.  Rooord  shows      matsrial  trial  error. 

The  record  fDndthes  no  showing  of  ms- 
terial  error  toacbing  Instrnetions  refased  or 
giren,  in  the  condoet  el  the  court,  or  In  reach- 
ing the  reidict. 

4.  Health  «s»l8-4M  aotmrf*  aU  f  M62.50  pa* 
alUva  daawges  heM  property  awarded. 

Aetna!  damages  were  shown,  and  pnnltiTe 
damages  were  pnverly  swardsd. 

5.  Hearth  *=»7(8)— OlBoers,  qsarastlslsg  pa- 
floats  l«  tiMSs  sT  epMsMlos,  mast  be  reasoa- 
ably  lw«aas  aad  oeasldsratfc 

Health  offleers,  In  qusraDtining  patients  In 
time  of  nnaUpoz  or  other  epidemics,  must  act 
In  a  reasensbly  hniaans  and  considerate  man- 
ner. 

Appeal  from  District  Court,  Montgomery 

County. 

Action  by  Elizabeth  G.  Moody  against  E.  C. 
Wickexsbam.  From  Judgment  for  i^lntlff, 
defbndsnt  appeals.  Affirmed. 


Thoa:  B.  Wagataff  and  Chester  Stevens, 
both  of  Independence,  and  B.  D.  UcKeever, 
of  Topeka,  for  appellant 

Iamb  &  Beed,  of  CoffeyrUle,  tor  appellee;. 

WEST,  J.  The  plaintiff  was  a  housekeep- 
er for  the  Carl  Leon  Hotel  In  Independence. 
Kan.  Prior  to  February  14,  191&,  she  had 
been  sick,  and  on  the  13th  she  began  to  breali 
out,  and  on  the  morning  of  the  14th  the  man- 
ager said  she  had  better  call  a  physician.  Dr. 
Aldrl<^  was  called,  and  pronounced  the  case 
smallpox,  and  said  he  would  have  to  see  the 
health  officer,  and  sent  for  or  called  the  de- 
fendant. Dr.  ^ckeraham,  secretary  of  the 
board  of  health  and  acting  health  officer. 

The  plalntUTs  story.  In  brief,  was  that  Dr. 
Wlckersham  came  to  the  hotel  and  took  her 
away,  giving  her  no  reason,  but  said  he  would 
give  her  16  minutes  in  which  to  get  ready. 
He  took  her  In  an  open  car  on  a  very  cold 
day,  and  In  passing  through  the  cemetery  he 
said: 

"  *Yoa  had  better  pii^  yon  a  headstone,  cause 
here's  where  I  am  going  to  take  you  next' " 

He  stoiqwd  at  the  door  of  a  small  cabin: 

"I  stepped  up  to  the  door,  and  there  sat  this 
stranger  In  the  room;  I  just  felt  I  couldn't  go 
In.  I  said  to  Dr.  Wickersham:  Tou  can't 
leave  me  here.  I  Just  couldn't  stay.'  The  con- 
ffition  of  the  bouse  was  dirty  aod  nasty,  and  I 
told  him  I  couldn't  sleep  in  those  beds;  that 
they  were  too  dirty.  The  beds  were  so  iHrty 
that  they  were  Moe." 

He  told  her  she  could  clean  It  up  if  pbe 
wanted  to,  but  she  had  nothing  to  clean  with. 
There  was  a  box  for  a  table,  off  which  they 
ate  dinner,  a  little  coal  stove  to  cook  on,  and 
two  beds  in  the  one-room  shanty,  sitting  end 
to  end.  The  boose  was  boarded  up  and  down, 
and  no  paper  on  the  walls;  the  windows 
were  small. 

"We  put  quilts  op  around  the  bed  to  keep 
the  wind  out  because  the  boards  did  not  fit  to- 
gether, and  there  were  cracks.  The  wind  was 
awful  cold,  nnd  we  burned  coal.  The  floor  was 
a  naked  floor,  made  out  of  big  boards  and  there 
was  no  foandatioQ  under  the  house.'* 

A  very  unkempt  man,  weighing  abmit  180 
pounds,  was  In  charge  ot  the  shanty,  and 

with  this  man  the  plaintiff  was  left  alone. 

"There  were  no  conveniences  to  answer  the 
calls  of  nature.  The  man  went  oot'  Of  course 
I  worried  and  fretted,  and  that  night  I -had  a 
high  fever,  and  I  wasn't  np  much.  The  man 
carried  the  slop  Jar  out  for  me." 

When  the  plaintiff  told  the  doctor  she  was 
afraid  she  would  catch  cold,  as  she  was  used 
to  steam  beat  he  turned  to  the  man  and  told 
bim  that  she  had  ctHne  from  the  hotel  where 
sbe  expected  it  to  be  a  hundred.  There  were 
no  screens  ta  curtains  between  the  beds,  and 
there  ttie  plaintiff  was  left,  and  at  nigbt  a 
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nurse  came  and  toA  care  of  lier  antU  Sbe  was 

removed. 

"I  suffered  Wf  Mrerelr  with  llie  cold.  Dr. 
TVlckersbam  never  talked  Und  to  ne  while  I 
was  there.  He  epoke  hank.  He  talked  (rnS 

and  short 

"The  DOrse  tamed  the  pQlow  slip  wrong  side 
out,  and  I  put  mj  spron  over  so  I  wouldn't 
have  to  breathe  the  dirt;  I  uudreesed  eud  went 
to  bed;  the  nurse  went  to  bed  too,  and  we  slept 
together,  although  I  Adn't  sleep  a  hit;  the 
imrse  slept,  but  I  waa  afraid  there  was  somo 
kind  of  a  germ,  disease  <w  louse  or  itch  or 
something  in  the  bed.  •  •  • 

"I  stayed  at  this  place  three  days.  The  doc- 
tor came  out  quite  late  in  the  evening,  and  said 
he  would  take  me  to  a  better  place;  at  that 
time  I  was  broken  out  pretty  bad  and  was  eick, 
and  felt  awfully  bad  and  had  a  high  fever.  I 
lay  on  the  bed  all  the  time,  but  did  not  go  to 
bed  because  I  was  afraid  to;  it  was  so  dirty." 

After  three  days  Dr.  Wlckersham  came  and 
took  her  In  the  same  car  that  she  had  been 
brought  to  the  shanty  in,  a  distance  of  about 
14  bIo<^  to  a  home  on  another  street  She 
got  very  cold  in  the  chilly  wind  which  pre- 
vailed. The  people  with  whom  she  was  left 
said  they  could  not  keep  ber,  but  the  doctor 
went  away  and  left  her  there,  where  she 
chilled  all  the  rest  of  the  evening.  The  peo- 
ple did  take  care  of  her,  however,  although 
■he  was  for  much  of  the  time  for  several 
days  In  a  sinking  condition.  Before  her 
sickness  she  had  been  earning  $80  a  month. 

The  defendant's  version  of  the  affair  was 
that  he  diagnosed  the  plaintiff's  case  as 
smallpox  and  told  her  she  would  have  to  be 
isolated  and  to  get  ready  aa  quickly  as  she 
could: 

"I  went  back  right  away,  and  she  was  ready; 
she  was  dressed  warmly.  I  took  her  out  to  the 
pestbouse  in  my  aatomohile.  It  was  cold;  the 
top  v&a  ap,  but  the  curtains  were  not  on.  She 
was  very  patient  going  out  and  I  Jocularly 
said,  'Well,  now,  here  is  the  cemetery  right 
handy  if  anything  happens.'  She  laughed. 
Wtien  we  got  to  the  pestfaouBe  she  looked  very 
much  awe-stricken  and  displeased.  The  place 
was  not  sanitary;  it  was  very  crude.  I  knew 
of  no  other  place  to  segregate  people  haviug 
contagious  diBeases.  •  •  •  At  the  time  I 
took  her  to  the  pesthouse,  I  told  her  X  would 
remove  her  to  a  better  place  as  soon  as  one 
coald  be  obtained.  At  the  time  sbe  was  re- 
moved from  the  pestbouse  she  was  in  the  pus- 
tular stage;  *  *  *  she  had  secondary  fever. 
The  ordinary  and  usual  course  of  smallpox  in- 
cludes siukuig  Bpella;  the  respiration  is  dimin- 
isbed;  the  heart  action  is  weakened;  the  pulse 
is  more  rapid;  and  the  patient  ia  in  a  condi- 
tion of  lassitude." 

Alice  Butler  testified  that  sbe  went  out  to 
the  peBttaouse  on  the  evoilng  of  the  14th: 

"The  pestbouse  was  dir^.  The  only  occu- 
pants were  a  man  and  the  plaintiff.  The  man 
was  a  gentleman,  and  treated  us  aU  right  The 


day  I  went  out  material  was  soit  for  a  curtain, 
ami  I  sewed  it  and  the  man  put  it  op.  The 
day  the  plaintiff  waa  tafcot  from  the  peattouse 
it  waa  cold.  I  had  been  at  tb«  peathonse  alons 
in  the  snnuner.  The  beds  and  pillowcases  and 
blankets  and  towels  were  still  there  when  the 
plaintiff  was  quarantined.  The  boards  on  the 
walls  were  wide  enough  apart  that  yon  could 
put  your  fingers  through.  In  the  summer  there 
was  some  paper  on  the  walls,  but  the  wind  had 
blown  it  off.  X  hnng  up  a  blanket  or  comforter 
to  keep  tt  off:'* 

The  Jury  returned  a  verdict  In  favor  of  the 
plaintiff  for  $1,212.60,  and  by  tbetr  answers 
to  special  questions  said  the  defendant  did 
not  act  In  good  faith ;  that  he  was  not  con- 
siderate towards  her  at  all  times  in  rmovinff 
her  from  the  hotel  to  the  pesthouse  and  from 
there  to  the  Smith  home;  that  she  suffered 
unusual  inconvenience,  and  that  the  defend- 
ant was  negligent  towards  her ;  that  the  neg- 
ligence consisted  of  Improper  conveniences 
and  being  confined  with  a  man  alone  for  12 
hours  In  an  unsanitary  pesthouse.  They  al- 
lowed ber  $26  for  pain  and  suffering,  $25  for 
loss  of  time,  and  $1.162J»0  for  punitive  dam- 
ages. 

[1]  The  defendant  appeals  from  tlie  Judg- 
ment, bis  principal  complaint  being  that  the 
court  erred  in  giving  and  lefuslng  Instruc- 
tions, in  submitting  the  question  of  punitive 
damages,  and  in  denying  a  new  trial,  one 
ground  on  which  It  was  a^ed  being  that  the 
Jury  readied  the  verdict  by  the  quotient 
method.  It  is  also  argued  that  the  action 
was  barred  by  the  two-year  statute  of  limi- 
tation, and  hence  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  The  In- 
Jury  complained  of  occurred  in  February, 
1918.  On  the  20tb  of  the  following  A[h-U  the 
plaintiff  sued  the  city  of  Independence.  A 
demurrer  was  snstalned  to  the  petition,  and 
an  amended  petition  was  filed  December  12, 
1918,  making  the  dty  and  Dr.  Wlciersham 
defendants.  A  demurrer  being  sustained  to 
this  pleading,  a  second  amended  petition  was 
filed  July  15.  1919,  Joining  with  tbe  dty  the 
board  of  county  commissioners  and  tbe  de- 
fendant Wickersbam.  Botb  of  these  plead- 
ings told  practically  the  same  story  about  Qie 
conduct  of  the  health  officer  aa  was  contained 
in  tbe  final  petition  which  waa  filed  Septem- 
ber &  1920,  making  TSk  C.  Wlckersbam  the 
sole  defendant  Tbe  second  amended  peti- 
tion alleged,  among  other  things^  that  Wick- 
ersham  acted  under  the  general  direction  of 
tbe  board  of  county  commlstdfnerB  aa  the  lo- 
cal board  of  health  and  also  in  conjnnctitn 
with  the  dty  conunlstionera  and  tbe  dty 
bealtb  officer,  and  charged  tiie  defendanta 
with  grosa  and  wanton  negligence  and  care- 
lessness. In  the  third  amended  petition,  tbe 
plaintiff  alleged  the  same  grosa  conduct  on 
the  part  of  the  defendant  and  told  the  same 
story  and  allied  carelessness  and  wanton 
conduct  on  hla  part  Beuce,  so  tax  u  he  b 
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coBcerned,  the  case  bad  been  pending  8(»iie 
time  before  the  two-year  statute  of  limita- 
tion had  run,  and  the  last  amended  petition 
did  not  operate  to  suspend  the  statute. 

[2'$]  A  health  officer,  while  required  to 
obey  his  lawful  orders  and  perform  bis  offl* 
cial  duty.  Is  never  excused  for  wanton  conduct 
and  luhimian  treatment  to  patients  suffering 
from  serious  Illness,  and  it  does  not  militate 
in  the  defendant's  faror  that  by  amendments 
the  other  defendants  were  eliminated  from 
the  case- 
It  Is  argued  that  as  the  defendant  was  a 
quasi  Judicial  officer  he  was  not  responsible 
In  damages  for  his  acts,  and  It  Is  pointed  out 
that  it  Is  the  duty  of  health  officers  to  segre- 
gate from  the  public  and  to  quarantine  all 
persons  sick  with  smallpox,  and  it  is  said 
that  In  moTias  tbe  i^alntUC  from  the  hotel 
he  was  exercising  quasi  Judldtl  powers  and 
performing  a  goremmental  function.  A  phy- 
sician had  already  pronounced  the  case  small* 
pox,  and  It  took  no  exercise  of  Judicial  pow- 
er on  tbe  part  of  the  health  officer  to  move 
the  patlrat  to  a  place  where  guests  and  oc- 
cupants of  the  hotel  would  be  tree  from  dan- 
ger of  Infection.  Of  course,  In  removing  ber 
he  was  acting  In  a  goremiTOntal  capadty, 
but  pNtwns  who  act  In  tbat  capadty  are  re- 
quired to  treat  other  hamaa  bdngs  In  a  rea- 
sonably bumane  and  ccmslderate  manner. 
The  law  no  less  than  bnmanlty  requires  hu- 
mane and  decent  treatmoit  of  those  who 
must  be  aegr^^ted  from  their  usual  conven- 
iences and  friends,  and  whoever  acts  with  ut- 
ter dlsr^rd  of  this  requirement  renders 
himself  liable.  Murphy  r.  Fairmount  Town- 
ship, 89  Kan.  700, 133  Pac  169;  Hicks  t.  Da- 
vis, 100  Kan.  4, 163  Pac.  799;  Throop  on  Pob- 
Mc  Officers,  |S  724-72C;  Beers  v.  Board  of 
Health  et  als.,  86  La.  Ann.  1132,  48  Am.  Bep. 
256;  Barry  t.  Smith,  191  Mass.  78,  87-90. 
Tt  N.  E.  1009,  B  U  B.  A.  (N.  S.)  1028,  6  Ann. 
Cas.  817;  Beeks  t.  Dickinson  County,  131 
Iowa.  244,  106  N.  W.  311,  6  14.  R.  A.  (N.  S.) 
831,  9  Ann.  Gas.  812;  21  Gyc.  405;  12  R.  0. 
L.  1267.  i  5. 

It  is  contended  tbat  the  evldoice  was  In- 
sufficient to  establish  a  cause  of  action.  This 
suggestion  needs  no  discussion. 

Fault  is  found  with  tbe  court  for  certain 
comments  made  during  tbe  trial,  but  we  And 
nothing  of  substance  in  this  complaint. 

We  hove  examined  Uie  Instructions  refused 
and  those  given,  and  find  no  error  whatever 
touching  these  matters. 

It  Is  argued  tbat  there  was  no  evidence  to 
show  that  the  defendant  acted  carelessly, 
wantonly,  pr  maliciously,  but  the  Jury  foimd 
otherwise,  and  the  evidence  warranted  tbe 
finding. 

There  was  an  attempt  to  show  that  the 
verdict  was  arrived  at  by  the  quotiait  pro- 
cess, but  after  hearing  atl  the  testimony  on 
this  point  the  trial  court  found  nothing 


wrong  with  tbe  verdict,  and  we  are  ntlsfled 
with  tbat  conclusion. 

Tbe  Judgment  la  affirmed. 

All  tbe  Justices  concurring. 
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fSvllahua  hy  the  Oourt.) 

I.  Master  and  servant  «=»277— EvMenoa  field 
to  show  dreus  emproyfi  worked  for  defeid- 
aat 

In  an  aedon  for  damages  for  negligence 
to  an  employ^  of  a  traveling  drcui,  tbe  evi- 
dence examined,  and  Aeld  to  sbow  that  tbe 
defendant  corporatioa  was  the  proper  party 
defendant,  and  prop«ly  held  liable  for  the 
negligence  which  caused  bis  injaries. 

2L  DeposltlMs  ^=>8l-4>ertlflGflAe  of  notaiy 
and  stenographer  who  took  depositions  that 
he  made  mistake  la  eopylag  aotes  keld  In- 
adnlssfble. 

A  statement  or  snpplementary  certificate 
of  a  notary  and  stenographer,  who  took  deposi- 
tions redting  that  he  bad  made  a  mistake  in 
copying  tbe  qaestions  and  answers,  whidi 
conformed  to  no  rule  of  evidence,  was  properly 
fteU  inadmissible. 

3.  Master  asd  servant  «=3268— Crecs-oxanl- 
natlon  as  to  transfers  of  eirous  property  held 
admissible  on  Issue  of  employment. 

Gross-examination  of  witnesses  to  show 
possible  explanations  of  nominal  transfers  of 
title  to  corporate  property  was  properly  per- 
mitted. 

4.  Evidence  «=9207(l),  208(1)— File*  In  tbe 
action  held  admissible. 

Certain  files  in  the  action,  tbe  .summons, 
eberiflfs  return,  and  answer  of  defendant,  and 
the  testimony  of  the  clerk  of  the  court  touch- 
ing what  i^eadings  bad  been  filed,  were  ad- 
missible in  evidence. 

5.  Master  asd  servant  <8=3>284(2)— Employ- 
nant  by  defendant  held  for  Jury. 

Demurrer  to  evidence  and  motion  for  di- 
rected verdict,  filed  In  defendant's  behalf,  were 

properly  overruled. 

6.  Trial  i9=>352(5>— -Special  question  assum- 
ing truth  of  disputed  fact  properly  refused. 

A  special  question  which  assumed  tbe  truth 
of  a  disputed  fact  was  properly  refused  sub- 
mission to  tbe  jury. 

7.  Evidence  «=»47 1  (26)-^xclu8lon  ef  testi- 
mony that  witness  told  sheriff  that  he  was 
attaching  property  that  did  not  belong  to 
defendant  held  not  ground  for  reversal. 

Matters  offered  in  evidence,  and  rejected, 
and  brought  on  tbe  record  in  support  of  tbe 
motion  for  a  new  trial,  examined,  and  held 
not  to  require  tbe  granting  of  a  new  trlaL 
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8.  Attach DMits  <8=5l9l,  263— DlfferwKM  be- 
tween forthcoming  boRd  ami  a  IwBd  to  pay 
a  Judgment  stated. 

The  difference  between  a  forthcoming  bond 
and  a  bond  to  pay  a  judgment  which  Aacdiarced 
an  attadiment  diacnsBed. 

9.  New  tria]  «=>73— Speoial  flndlags  oa  portl- 
aant  Issues  of  fact  aot  set  aside  where 

supported  by  evldenoe. 

Special  findings  of  a  Jury  on  pertinent  is- 
snee  of  fact,  when  supported  by  evidence,  need 
not  be  set  aside  on  a  motion  to  that  effect 

10.  Trial  «S9280(8}-Aefusal  to  instmot  as 
to  slgniflcanoo  of  documentary  evldeaoa 
tendilng  the  oorporate  exlstenoe  of  suooes- 
alve  owners  aad  lessors  held  not  error. 

Inatructions  given  and  refused  examined, 
and  no  error  discerned  therein. 

11.  Master  and  sorvaat  «=s>9l— Clroas  employ- 
er bMd  aegllgoot  as  t*  minor  sleeplai  or  flat 
ear. 

An  employer  who  hires  a  boy  of  14  years  to 
travel  with  a  circus,  on  a  promise  to  pay  him 
wages,  board,  and  lodging,  but  the  only  lodg- 
ing famished  him  is  a  pile  of  canvas  under 
circus  wagons  on  a  flat  car  without  sides, 
whereby  the  lad  while  asleep  Is  flung  from  the 
flat  car  as  the  circus  train  travels  around 
a  curve  on  the  railWay,  is  guilty  of  actionable 
negligence. 

Appeal  from  Dlatrtct  Court.  Wyandotte 
County. 

Action  by  John  Toelle,  a  minor,  by  Kather- 
ine  Toelle,  bis  next  frl^d,  against  the  Sells- 
Floto  Shows  Company.  Judgment  for  plain- 
tlff  and  defendant  appeals.  Affirmed. 

Herrod  &  Roberts,  of  Kansas  City,  Kan., 
and  Frank  M.  Lowe,  of  Kansas  City,  Bfa,  for 
appellant. 

J.  H.  Brady  and  T.  F.  Rallsback,  both  of 
Kansas  City,  Kan.,  and  J.  Francis  O'Sulll- 
vaut  of  Kansas  ClQr,  Mo.,  for  app^ee. 

DAWSON,  J.  This  was  an  action  by  a  boy 
of  14  years  for  Injuries  sustained  through,  the 
alleged  negligence  of  the  defendant,  a  con- 
cern engaged  in  operating  a  circus  tlirough- 
out  the  country. 

Without  the  knowledge  or  consent  of  bis 
parents,  a  foreman  of  the  circus  engaged  his 
services  at  an  agreed  compensation  of  $5.80 
per  week,  together  with  his  board  and  lodg- 
ing. Be  was  given  a  meal  ticket  which  enti- 
tled him  to  eat  with  the  circus  employes,  and 
a  "bunk  car"  was  provided  as  sleeping  Quar- 
ters, but  it  was  fully  occupied  by  other  em- 
ployes, and  when  bedtime  came  the  foreman 
told  the  lad:  "Yoo  haven't  been  here  long 
enough  to  have  a  bunk.  You  got  to  be  here 
three  weeks  before  you  get  a  regular  bunk." 
The  foreman  directed  another  employ^  to 
take  the  plaintiff  to  a  flat  car  which  was  to 
be  his  temporary  sleeping  quarters ;  and  for 
a  few  nights,  as  the  circus  traveled  and  ex- 


hibited In  Topeka,  Jtmctfon  Oltj,  Hastings, 
and  dsewher^  he  sUftt  on  B<»ne  canvas  in 
the  flat  car  under  the  drcns  wagcuts.  Tben 
were  no  sideboards  on  Oils  flat  car,  and  one 
night  In  Nebrftala,  while  QiB  railway  train 
carrying  the  (drcoa  was  ronndlng  a  cdtts^ 
the  boj  was  flung  from  the  flat  car,  and  was 
severely  Injured.  Next  mtmilng  he  was  dis- 
covered by  some  witnesses  who  aaw  him  leav- 
ing the  railway  track,  walking  as  If  be  woe 
dazed,  "&8  thou^  he  was  dmnk,  staggniog 
and  stumbling  back  and  forth  across  ftn 
road."   A  witness  testifled: 

"Boy  was  walking  like  he  was  all  in— dazed; 
boy  walked  past  na  and  stopped  and  sat  down 
in  a  ditch;  he  laid  down  there  and  then  got 
up  and  started  toward  as;  Ms  nose  was  eat, 
and  bis  eye  along  the  top  was  cut;  had  blood  sll 
over  him,  and  he  was  weak;  his  arm  was  bait; 
Joe  Bodd  snd  my  dad  took  hbA  to  town  and 
to  the  doctor's  office." 

The  boy's  skull  was  fractured,  his  ey^d 
cut,  his  collar  bone  broken,  likewise  hla  nose 
and  left  arm,  and  three  of  his  ribs  were  frac- 
tured. Some  days  later  hla  mother  came  and 
took  him  borae,  and  this  lawsuit  followed. 
The  plaintiff  prevailed,  and  defendant  ap- 
peals, assigning  various  errors,  the  chief  of 
which  raises  the  question  whether  the  plain- 
tiff sued  the  right  party— whether  the  UaMl- 
ity  did  not  rest  on  some  one  other  than  the 
Sells-Floto  Shows  Company,  defendant  here- 
in. At  the  trial  this  was  a  perplexing  qoes- 
tion  of  fact  The  evldwice  on  this  point  was 
lengthy,  complicated,  and  contradictory. 

It  appears  that  the  beneflclal  ownership  and 
control  of  the  jwoperty  known  as  the  Sells-Flo- 
to  Circus  have  been  vested  for  many  years  bi 
one  way  or  another  In  two  enterprising  Dri- 
ver capitalists,  F.  G.  Bonfils  and  Harry  A 
Tammen.    These  two  men  have  put  large 
sums  of  money  Into  the  circus,  and  at  various 
times  have  placed  its  nominal  ownership  la 
one  or  another  of  several  corporations  or  sim- 
ilar  business   concerns   which   they  have 
caused  to  be  created.    In  1907  the  titular 
bolder  of  the  property  was  the  American 
Amusement  Company,  and  at  that  lime  Bon- 
fils and  Tammen  caused  the  corporate  name 
of  the  concern  to  be  changed  to  the  SellB- 
Floto  Shows  Company.  Under  that  name,  or 
a  popular  abbreviation  of  It,  the  S^-Floto 
Circus,  the  concern  became  widely  known 
throughout  the  country;  and  notwithstand- 
ing some  nominal  changes  In  titular  owner- 
ship, the  institution  has  preserved  as  valu- 
able its  trade-name,  "Sells-£^oto  Circus." 
Because  the  beneficial  Interest  of  Ueesn. 
Bonfils  and  Tammen  in  the  circus  property 
has  always  been  virtually  comidete  and  ex- 
clusive, there  was  little  necessity  to  maintain 
the  same  careful  records  and  transfers  ot 
nominal  title,  such  as  would  have  been  leo- 
ulslte  If  thwe  had  be^  other  partners  or 
fellow  stockholders  holding  a  mbstaatlat  in- 
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terest  In  the  concern.  There  was  evidence  to 
show  that  at  one  time  the  property  was  mort- 
gaged  by  Bonfils  and  Tanunen  as  officers  and 
directors  of  the  Sells-Floto  Shows  Company, 
Colorado  corporation,  to  Bonflls  and  Tam- 
men,  as  Individuals,  for  over  half  a  nillllon 
dollarB,  which  was  compated  to  be  the 
amount  which  these  men  had  put  into  the 
circus,  and  later  this  mortgage  was  fore- 
closed and  bought  In  by  the  mcHtgagees. 
Bonflls  and  Tammen  tb«i  gave  Henry  Gen- 
try an  option  to  lease  Hie  (^rcus.  Tlien  Bon- 
flls and  Tammen  transferred  the  ownership 
of  the  circus  to  a  nominal  corporation  of 
their  creation,  the  C<mtineDtal  Investment 
Company.  Th«i  the  attorney  for  Bonfils 
and  Tammen  organized  anoQier  nominal  cor- 
poration, the  Champion  Shows  Company, 
naming  Gentry  and  certain  employfis  of  Bon- 
flls and  Tammen  as  the  stockholders,  with  a 
nominal  capital  of  $25,000,  but  no  money  or 
.otb^  assets;  and  a  lease  of  the  circus  prop- 
erty was  made  In  the  name  of  the  Continen- 
tal Investment  Company,  a  lessor,  to  the 
Qiampton  Shows  Company.  Under  this 
nominal  arrang«nrait  Uie  drcoB  iiroperty  was 
opwated  tor  two  or  three  years,  bat  also  un- 
der an  arrangemait  whereby  Bonflls  and 
Tanunm  financed  the  business  and  bad  sn- 
pervlslon  of  Its  finances,  and  under  which 
arrangemeni  the  ntnninal  leasee  made  no 
mon^  for  Iteelf.  On  cross-examination 
Tanunen's  testimony,  abridged,  reads: 

'7  was  very  mndk  tnterestect  in  its  (the 
etrens*)  success;  had  a  great  Interest  In  It; 
since  1902  the  witness  had  had  someOiiDg  to 
do  with  this  property;  sometimes  It  was  run  in 
the  name  of  the  American  Amasement  Com- 
pany, 'sometimes  Sells-Floto  Shows  Company; 
sometimes  Continental  iDTestment  Company, 
sometimes  by  ^st  the  witness*  brother  and 
himself  as  individuals,  sometimes  by  the  Cbam- 
pton  Shows  Company.  *  *  *  The  Continen- 
tal Investment  Company  was  organized  about 
1916,  and  It  consisted  of  Bonfils  and  the  wit- 
ness as  prhidpal  owners.  That  they  owned 
an  of  the  stock  in  it.  That  their  lawyer. 
Bottom,  got  np  the  Champion  Shows  Com- 
pany's papers.  *  *  *  He  and  Bonfils  own 
the  Continental  Shows  Company.  •  •  • 
That  this  was  'onT"  drcna,  *my  adopted  thing,* 
and  it  will  be  mine  as  long  as  I  live;  tliat  the 
witness  owns  an  interest  in  the  physical  prop- 
erty of  the  show.  •  •  *  That  he  had  a  man 
to  go  around  with  the  Champion  Shows  Com- 
pany to  cbedt  up  and  see  how  mncb  was  being 
made  and  spent.  •  •  • 

"The  minutes  of  the  meeting  of  the  Con- 
tinental Investment  Company  were  drawn  b; 
witness'  attorney  either  at  the  meetings  or 
afterwards;  witness  did  not  remember  when 
the  last  meeting  of  the  Continental  Invest- 
ment Company  was  held;  couldn't  tell  what 
was  before  the  meeting;  the  Sells-Floto  CSrcus 
im  now  In  witness*  individual  name.  Witness, 
when  asked  why  be  bad  testified  yesterdi^  that 
the  Continental  Investment  Company  owned 
the  property,  when  It  had  been  taken  out  and 
placed  in  his  name,  answering,  aaid,  'Some 
tim*  the  end  of  the  season;  I  think  in  Novem- 
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ber.*  There  was  no  lease  upon  the  property 
given  any  one  at  the  time  of  the  trial.  Wit- 
ness said  be  had  authority  to  make  a  tease, 
but  none  had  been  made;  the  Continental 
turned  the  whole  bnsinesa  vt  this  drcns  over 
to  the  wItneH  to  operate.  Just  like  the  *Sens- 
Floto  Shows  Company*  did." 


Neither  the  Continental  InvestmCTt  Com- 
pany, nominal  lessor,  nor  the  Champion 
Shows  Company,  nominal  lessee,  nor  Messrs. 
Bonfils  and  Tammen,  the  beneficial  owners 
of  the  circus  property,  have  Intervened  In 
this  lawsuit.  The  attac4iDient  of  the  circus 
property  promptly  brought  this  defendant  In- 
to court  for  all  purposes,  without  tactical  or 
dilatory  pleas  of  any  sort.  A  bond  was 
promptly  given  in  its  behalf  to  pay  the  judg- 
ment ;  by  whom  is  not  shown,  but  It  was  not 
givai  by  the  lessee  In  whom  the  possession 
and  operation  of  the  circus  were  nominally 
vested.  If,  Indeed,  the  Sells-Floto  Shows 
Company  went  out  of  bnsinesa  In  1916,  that 
fact  could  readily  have  been  shown  beyond 
cavil  by  the  record  of  surrendered  or  can- 
celed charters  In  the  state  of  Its  creation.  If 
this  circus  property  were  a  tract  of  valuable 
real  estate,  It  would  baffle  an  expert  In  the 
law  of  conveyancing  to  tell  who  holds  the  fee 
title  at  this  time,  although  It  is  p^ectly 
dear  that  Messrs.  Bonflls  and  Tammen  are 
and  always  have  been  the  benefl<dat  owners; 
but,  since  they  hsve  put  forth  sndi  nominal 
title  holders,  one  after  the  other,  as  suited 
tbeir  business  convenience,  with  little  or  no 
regard  to  formallHee  of  transfer,  the  Sells- 
Floto  Shows  Company,  one  of  their  corpo- 
rate creatures,  which  has  had  more  to  do 
with  the  circns  than  any  other,  can  be  held 
to  answer  as  a  defendant  in  this  lawsuit. 
In  BO  holding  we  do  not  minimize  or  dispar- 
age the  familiar  prin<^le  of  corporation  law 
that  formally  organized  and  Indq^endmtly 
conducted  corporations  are  separate  legal  en- 
tities, each  having  a  strata  l^al  statute^ 
although  the  organisers  and  stockholdera 
may  be  the  same  peraons.  State  v.  Harvest- 
er Co.,  81  Kan.  610,  eiS.  106  Pac.  1058. 

John  Ebwle  was  the  foreman  who  em- 
ployed the  plaintiff  in  Jnly,  tOSO,  and  when 
he  was  injured.  Tammen,  one  (tf  tb»  pro- 
prietors of  the  drcuB,  testifled: 

"Q.  (Counsel  for  defendant):  I  wOI  ask  yon 
to  state  whether  or  not  John  Eberle  was  em- 
ployed or  in  the  employ  of  the  'Sells  Floto 
Shows  Company*  during  the  years  1918,  1919, 
1920,  and  1921?   A.  Tea.  sir.** 

Bberle's  deporitim  waa  taken  hy  the  de- 
fendant: 

**Q.  Mr.  Bberle,  what  is  your  position  with 
the  SeUs-Floto  Shows  Company)  A.  Boss 
canvas  man.** 

Another  witness,  William  Connors,  deposed 
for  the  defoidant : 

"Q.  Do  you  work  for  the  Sells-FIoto  Shows 
Company?  A.  Yes,  sir. 
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"Q.  Bow  Ions  liBTe  70U  been  working  for 
them?  A.  Ever  since  thej  left  Boston,  about 
four  OT  fire  months  ago." 

[1]  There  was  mncli  testliiumy  to  the  effect 
that  the  circus  wagnna  and  eircas  adTWiis- 
ing  bills  bore  the  words  "S^Is-noto  Shows 
Company,"  although  the  accnracy  of  that 
testimony  was  persuadvely  disputed  by  tes- 
timony and  evidence  to  the  contrary,  which 
Included  [Aotographs  of  drcns  wagons  bear- 
'  tag  the  words  "Sells-Floto  Circus,"  and 
checks,  meal  tickets,  and  other  business  pa- 
pas which  ban  the  legend,  "Stils-Floto  Clr- 
cuB,'*  In  large  type,  ftdlowed  In  less  con^lc- 
nous  type  with  the  worda  'TThe  Cbamplcn ; 
Shows  Co."  But  it  cannot  be  gainsaid  that 
under  the  evidence  the  Jury  bad  a  right  to 
detOTinine  this  stoutly  contested  question, 
and  to  And  that  this  defmdant,  Oie  Setls- 
Floto  Shows  Ccnnpany,  was  operating  the 
drcus  at  the  time  the  plaintiff  wHs  injured. 
BroingttHi  T.  Wagoner,  100  Kan.  439,  1C4 
Pac.  1057. 

[2]  Defendant  comidains  because  of  the 
trial  court's  refusal  to  permit  It  to  correct 
the  d^Koitlons  of  Jolin  E3>erle  and  William 
Connors  In  which  they  deposed  that  tliey 
wwe  working  for  the  Sells-Hoto  Shows  Com- 
pany. Defendant  took  these  depositions,  but 
wanted  the  answers  changed  to  say  that  fhe 
d^nents  were  working  for  the  Sells-Floto 
Circus.  To  effect  this  correction,  the  defend- 
ant offered  a  certificate  of  the  notary,  who 
was  also  the  stenographer  who  wrote  the 
depositions,  reciting  that  be  had  made  a  mis- 
take in  copying  his  stenographic  notes,  and 
that  the  words  "Sells-Floto  Shows  Company** 
In  these  depositions  should  have  been  writt«i 
"Sells-Floto  Circus."  This  certificate  was 
properly  rejected.  It  conformed  to  none  of 
the  rules  of  evldenca  IS  Cya  722.  Further- 
more, once  the  depositions  were  taken  the 
plaintiff  had  as  much  right  to  use  and  rely 
on  them  as  the  defendant  Colder  v.  Colder, 
102  Kan.  486,  170  Pac.  803. 

[3]  Error  is  assigned  l>eoause  the  [^alntlff 
was  permitted  to  cross-examine  defendant's 
witnesses  touching  certain  damage  or  dam- 
oge  claims  in  Missouri  against  the  Sclls- 
Floto  Shows  Company  which  grew  out  of  the 
collapse  of  some  circus  seats.  The  purpose 
was  to  develop  a  possible  explanation  of 
some  of  the  transfers  of  title  to  the  circus 
property.  Although  the  court  first  ruled 
against  this  evidence,  yet  as  the  trial  de- 
velcqied  It  changed  ite  ruling,  and  we  see  no 
error  in  permitting  a  limited  Inquiry  of  this 
sort 

[4]  Objection  is  also  made  because  the  sum- 
mons, the  return  of  the  sheriff,  and  defend- 
ant's answer  were  admitted  In  evldmce.  De- 
fendant says; 

"The  only  reason  that  is  now  and  was  at 

the  time  of  the  trial  discernible  by  ns  was  the  1 
effort  on  the  part  of  counsel  for  appellee  to 


do  ererytbing  wltUn  thidr  power  to  prejndice 
the  jury." 

When  these  were  offered,  the  court  said: 

"The  Court:  I  don't  understand  what  it  ia 
for." 

"Counsel  for  Plaintiff:  It  was  Issued  and 
they  have  answered  this  snmmons  by  filing  an 
answer.  I  next  propose  to  introduce  the  an- 
swer and  the  record  showing  that  no  other 
motion  was  filed  to  this  summons. 
"The  Coort:  If  that  Is  all  it  fs  f or,  aU  right. 
"Oonnad  for  Defendant:  It  isnt  eridence  in 
the  case. 

"Counsel  for  Plaintiff:  Will  you  admit  that 
you  answered  without,  filing  any  demurrer  or 
motions  to  quash? 

"Counsel  for  Defendant:  Tlie  record  wDl 
show  whatever  we  did. 

"Counsel  for  Plaintiff:  Yon  doat  care  to 
admit  it,  then?  We  can  find  the  anawer.  We 
offer  in  evidence  the  anawer.  Plaintiffs  Exhibit 
3,  a  general  denial. 

"Counsel  for  Defendant:  To  which  defend- 
ants make  the  same  objection. 
"The  Court:  Overruled.  •  •  • 
*Trhe  Court:  Well,  I  don't  know  whether 
the  record  should  be  read  or  not    What  do 
TOO  want  to  prove? 

"Connael  for  Plaintiff:  To  show  that  there 
wasn't  any  motion  filed  prior  to  the  filing  of 
the  answer.  If  they  wiU  admit  that,  we  won't 
have  to  prove  it. 

"R.  J.  JlcParland,  •  •  •  clerk  of  the  dis- 
trict court  of  Wyandotte  county,  •  •  •  pro- 
duced the  appearance  docket,  •  •  •  and 
then  testified,  over  the  objection  of  the  de- 
fendant, which  was  overruled  by  the  conrt, 
that  prior  to  the  filing  of  the  answer  In  this 
case,  on  the  18th  of  September,  neither  a  de- 
murrer nor  any  motion  of  any  kind  was  filed 
by  the  defendant  In  this  case." 

In  view  of  the  defense  that  the  Sells-Floto 
Shows  Company  had  been  out  of  business 
since  1916,  and  was  not  operating  the  drcoa 
when  the  plaintiff  was  Injured,  we  think 
these  matters  were  competent.  2  R.  C.  I«. 
845,  850.  They  tended  to  show  that  when 
the  action  was  begun  the  real  defendant 
came  promptly  Into  court  In  a  general  ap- 
pearance, and  that  the  defense  afterwards 
set  DP  was  not  then  seriously  contemplated 
by  the  defendant  and  Its  managing  officers. 

[6]  Error  Is  also  assigned  In  overruling  de- 
fendant's demurrer  to  the  evidence  and  de- 
fendant's motion  for  a  directed  verdict,  but. 
In  view  of  what  we  have  set  down  above, 
these  rulings  were  crinrlously  correct,  and  re- 
quire no  discussion. 

Defendant  also  complains  of  the  courfa  re- 
fusal to  submit  a  question  touching  the  posri- 
ble  extension  of  a  lease  of  the  circus  proper- 
ty. Some  other  questions,  more  in  point, 
were  submitted  and  answered: 

"Question  1.    Who  was  the  owner  of  tbs 
Sells-Floto  Circus  at  the  thne  plaintiff  allies 
to  hare  been  InjnredT  Ans.  Sdls-Floto  Shows 
Co.  •  •  • 
"QuesUon  8.  At  the  time  plaintiff  reeetred 
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his  alleged  injories  was  the  circus  being  op- 
crated  under  leaae?    Ads.  No.   •   •  * 

''QuestioD  7.  Was  tbe  circus  property  trans- 
ferred by  Bonfils  and  Tammen  to  the  Con- 
tinental Inreatment  Gompanr?  Ana.  Do  not 
know." 

[I]  Since  tbese  flndtngs  show  that  the  de- 
fendant owned  the  property,  and  It  was  not 
u^der  lease,  and  the  finding,  "Do  not  know," 
means  "No"  (Bank  t.  Claypool,  01  Kan.  248, 
137  Pac.  9^;  Sheerer  v.  Kanavel,  100  Kan. 
220,  187  Pac.  6fS8),  the  question  refused  was 
as  effectually  answesed  as  If  it  bad  been  pro- 
pounded. Moreover,  the  (Question  was  ob- 
jectionable because  It  assumed  the  earlier 
existence  of  a  bona  fide  lease,  which  was  one 
of  the  contested  questionB  In  this  lawsuit. 
Elliott  V.  Beynolds,  88  Kan.  274.  16  Pac.  698. 
'  Defendant's  nert  complaint  relates  to  the 
rejected  proffer  of  evidence  in  Its  behalf. 
That  part  of  it  which  pertained  to  the  correc- 
tion of  alleeed  errors  In  the  d^osltlons  of 
Eberle  and  Connors  has  already  been  dis- 
cussed. Touching  tbe  proffered  evidence  of 
Otto  Tloto,  Max  Iievand,  and  H,  S.  Boberts, 
this  evidence  was  submitted  as  affidavits  in 
support  of  the  motion  for  a  new  trial.  In 
these  It  was  shown  that  if  permitted  Bloto 
would  have  testified  that  he  told  the  sheriff 
"That  he  was  attaching  the  proper^  of  tJtie 
ix>ntlnental  Investment  ConqMUiy;  that  the 
property  did  not  belong  to  the  Sells-Floto 
Shows  Company." 

"Counsel  for  Defendant:  Is  your  honor 
holding  that  we  haven't  any  right  to  Introdace 
evidence  to  impeach  this  return  or  attack  it? 

"Tbe  Court:  Introduce  all  the  evidence  you 
want  to  be  on  the  fact,  bat  you  cannot  come 
in  here  and  testify  to  a  lot  of  stuff  somebody 
told  somebody  else.  U  the  sheriff  was  on  the 
stand,  it  would  be  another  matter. 

"Counsel  for  Defendant:  His  return  Is  here. 

"The  Court:  Yes;  but  his  return  can't  be 
attacked  that  way. 

"Counsel  for  Plaintiff:  Yon  had  a  ebance  to 
do  that  five  months  ago." 

[7, 1]  The  rejected  testimony  of  Levand 
and  Roberts  was  to  the  same  general  effect. 
We  do  not  think  the  rejectlim  of  this  testi- 
mony was  prejudicial.  Certainly  tbe  ques- 
tion as  to  the  ownership  of  the  prop^ty,  and 
who  was  operating  it  at  tbe  time  of  plain- 
tiff's injury,  and  at  the  time  of  the  trial, 
was  not  unduly  limited ;  rather  the  contrary ; 
and,  r^rdlesB  of  what  these  witnesses  told 
the  sheriff,  that  officer  did  not  have  to  believe 
them,  and  apparently  he  did  not  err  in  at- 
taching the  circus  as  the  property  of  the 
Sells-Floto  Shows  Company,  for  that  attach- 
ment very  speedily  brought  this  defendant 
into  court,  not  Qwdally,  but  generally,  and  in 
its  behalf  a  bond  was  s^veu  to  pay  any  Judg- 
ment entered  against  this  defendant  (Civ. 
Code,  S  201  [Gen.  SL  1915,  §  709.1]),  which 
was  a  vastly  different  thing  from  a  forthcom- 
ing or  redelivery  bond,  snch  as  inovlded  In 


^tion  200  of  the  Civil  Code  (Gen.  St.  1915, 
S  7092).  McKlnney  v.  PurceU,  28  Kan.  446. 
A  forthcoming  bond  woyld  have  served  mere- 
ly In  lieu  of  tbe  sheriff's  idiysical  custody  of 
the  pr(^rty  until  tbe  question  of  the  proiurl- 
ety  of  the  attachment  could  have  been  deter- 
mined. (Tyler  v.  Safford,  24  Kan.  580,  582) ; 
but  this  bond  to  pay  the  Judgment  waived  all 
question  as  to  the  legality  of  the  attachment, 
and  discharged  It  (Washer  v.  Campbell.  40 
Kan.  398, 747, 19  Pac.  858. 21  Pac.  671 ;  Stow 
V.  Shay,  64  Kan.  574.  38  Pac.  784  ;  6  0.  J. 
327,  335-337  ;  2  R.  C.  L.  868).  /The  evideuce 
adduced  in  support  of  tbe  motion  for  a  new 
trial  did  not  require  ttiat  such  motion  be 
sustained. 

[>]  Another  error  Is  urged  because  the 
trial  court  refused  to  set  aside  the  special 
findings  of  the  Jury.  This  contention  Is  mere- 
ly a  Jury  argument  that  tbe  evidence  did  not 
show  facts  upon  which  these  findings  depend- 
ed. It  Is  fairly  clear,  and  not  disputed,  that 
tbe  defendant  company  owned  the  circus  for 
a  number  of  years,  and  that  its  prestige  was 
built  up  during  that  time.  It  Is  far  from 
clear  that  the  subsequent  tri^nsfers  of  title 
were  regular  and  complete.  It  Is  far  from 
clear  that  the  lease  to  the  so-called  Chami^on 
Shows  Company  was  bona' fide.  It  had  many 
earmarks  of  being  spurious.  It  Is  far  from 
clear  that  tbe  Continental  Amusement  Com- 
pany was  a  regularly  organized  and  inde- 
pendent corporation,  capable  of  giving  an 
outright  lease  of  tbe  circus  ivoperty,  and 
more  than  doubtful  that  the  pr<^)erty  Vas 
ever  vested  or  operated  in  recent  years  by 
anybody  except  the  Sells-Floto  Shows  Com- 
pany and  Messrs.  Bonfils  and  Tammen,  who 
o^vned  that  concern.  The  findings,  being  per- 
tinent, and  supported  by  substantial  though 
much-disputed  testimony  and  copfllcting  evi- 
dence, were  not  tmp^roperly  permitted  to 
stand,  and  the  ovemllng  of  the  motion  to 
set  aside  was  not  error. 

[10]  A  final  complaint  relates  to  the  trial 
courfs  refusal  to  Instruct  ttie  Jury  concern- 
ing the  significance  to  be  attached  to  the  doc- 
umentary evidence  touching  the  corpwate  ex- 
istence of  the  successive  owners  and  lessors 
of  the  circus  property.  In  view  of  the  In- 
formal character  of  these  concerns,  and  in 
view  of  the  fact  that  some  of  tbe  records  of 
these  alleged  corporate  transactioDs  were  not 
made  at  the  tlm^  and  some  of  them  were 
only  recorded  shortly  before  the  trial,  the 
rule  that  written  records  are  better  evidence 
than  oral  testimony  was  inapplicable.  A 
■very  fair  and  pertinent  tastructlon  whldi 
the  court  did  give  sufficiently  covored  the 
main  question  in  thia  lawsnlt  It  reads: 

"(15)  You  are  instructed  that,  even  though 
you  find  from  tbe  evidence  that  plaintiff,  at 
the  time  of  his  injury,  if  any*  worked  for  what 
was  known  as  *8eUs-Floto  (^rcos.*  yet  before 
yon  can  find  for  tiie  |didntiff  In  this  ease  yon 
must  find  from  the  preponderance  of  the  evl- 
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dence  that  the  defendant,  SelU-inoto  Shows 
Coinpaii7,  was  operating  and  in  charge  of  the 
propertr  that  has  been  commonly  referred  to 
in  this  ease  as  the  Sells-FIoto  Gfreoa,  and,  if 
yon  do  not  find  from  the  preponderance  ttf  the 
evidence  that. the  SeUs-Floto  Shows  Company 
was  in  the  actual  operatioD  of  said  property 
at  the  Ume  plaintiff  claims  lie  was  injured, 
then  your  verdict  shoald  be  for  the  defendant.** 

[11]  The  foregoing  disposes  of  the  princi- 
pal point  urged  upon  our  attention.  Other 
matters  discussed  In  the  briefs  have  had  our 
patient  attention.  We  discern  no  prejudicial 
error  In  the  record;  and  certainly,  In  view  of 
the  negligence  of  the-defendant  and  its  fore* 
man  tn  requiring  the  plaintiff,  a  boy  of  14 
years,  to  sleep  <hi  a  circus  flat  car  with  prac- 
tically no  sideboards  to  keep  him  tram  roll- 
ing off  the  circus  train  as  It  traveled  about 
the  country,  and  in  view  of  his  serious  and 
lasting  injuries,  the  defendant  was  guilty  of 
actionable  negligence,  and  there  la  no  In- 
justice in  the  net  result 

Affirmed. 

All  the  Juattcea  concurring. 


cm  Kan.  601) 

STATE  V.  NIXON.   (No.  24018.) 

(Supreme  Court  of  Kansas.   June  23,  1922.) 

(BvUaUu  l9  tk9  Courts 

1.  Witnesaee  4t»20i(l)-Stateiiieiit  by  elleit 
adaiisaibie  when  not  eoaaacted  wrth  subleot- 
nattar  abevt  whMi  clleat  was  eenaiiltlno  at- 
tonwy. 

A  atatement  made  by  a  client  to  an  attorney 
daring  consnltatlon  may  be  introduced  in  evi- 
dence against  the  client  over  bis  objection 
where  the  atatement  bad  no  connection  with  the 
subject-matter  about  which  the  cUent  was  con- 
sulting the  attorney. 

2.  Crinlaal  law  «=9l  115(2)  —  0«  motles  for 
aew  trial,  where  the  tnith  »f  Juror's  voir  dire 
aiswers  Is  qHestlORsi,  the  ooart'a  fladlai  of 
qsallfleatioa  will  aot  be  distirbed. 

On  a  motioD  for  a  new  trial,  vriiere  the 
truth  of  the  answers  g^ven  by  a  Juror  concern- 
ing his  qualifications  to  sit  as  snch  is  ques- 
tioned and  evidPDCe  is  introduced  tending  to 
show  that  th«  jnror  had  not  answered  correct- 
ly, and  other  evidence  that  be  had  answered 
trathfally  ts  presented,  the  finding  of  the  trial 
court  that  the  Juror  was  qualified  will  not  be 
disturbed  in  this  court. 

3.  Crlmlsal  law  «=3939(l)— Order  denylag  mo- 
tlaa  for  aew  trial  for  aewly  4l«oovered  evi- 
deaoe  win  sot  be  raversed  where  dIHieeoa 
was  not  shows. 

An  order  denying  a  motion  for  new  trial, 
requested  on  the  ground  of  newly  discovered 
evidence,  will  not  be  reversed  where  there  was 
no  showing  of  diligence  to  secure  the  evi- 
dence for  use  on  th«  trial. 


4.  Crinlaal  law  «=>38»-¥ntnsas  siay  Mestlfy 
pareos  by  velee  over  telepliene. 

A  witness  may  Identic  another  person  by 
the  letter's  voice  over  a  telephone  in  conver- 
sation with  him.  ^e  completeness  of  the  iden- 
tification goes  to  the  weight  of  the  evidoiee, 
not  to  Its  admlasibfllty. 

5.  Crimlial  law  ^1172(8)— it  Is  sot  errer  te 
faH  to  iRstmot  «s  seoosd-degree  murder,  asd 
maaslaaghtsr  where  sot  reqasetsd,  asd  the 
evidesoe  eatabllshod  that,  If  gsilty  at  all,  d»» 
fesdast  is  fotlty  of  flrst-degree  msrder. 

Where  a  defendant  <^  trial,  charged  with 
murder  in  the  first  degree,  doea  not  request 
any  Instruction  concerning  murder  in  the  sec- 
ond degree,  nor  any  Instruction  concerning  any 
of  the  degrees  of  manslaughter,  and  the  evi- 
dence establishes  that,  if  he  is  guilty  at  all,  he 
is  guilty  of  murder  in  the  first  degree,  it  is 
not  error  for  the  court  to  fail  to  instruct  th» 
Jury  concerning  morder  in  the  seeond  degree 
or  manslaivi^er. 

6.  Hemldde  «sa805— EvMesce  held  te  Jastify 
Isstraotloas  ea  nsrder  rsssttlsg  frosi  eoe- 

splracy. 

There  was  evidence  sufflcient  to  justify  the 
court  In  giving  instructions  concerning  the  law 
of  murder  resulting  from  ctmaplracy. 

7.  HomMde  <aB>348— T«  reverse  eeevletlee  «r 
siunler  la  the  first  defrse^  reversible  errer 
eisst  be  shows. 

To  secure  a  reversal  <rf  a  eonvlctitm  of  nnr- 
der  in  the  first  degree,  revwrsibls  error  must 

he  shown. 

Appeal  from  District  Court,  Barton  County. 

W.  A.  MlzoD  was  convicted  of  mtirder  bfc 

the  first  degree,  and  he  appeals.  Affirmed. 

Eustace  Smitli,  F.  Dumont  Smith,  and 
Carr  W.  Taylor,  all  of  Hnti^lnson,  for  ap- 
pellant 

Richard  J.  Hopkins,  Atty.  Gen.,  C.  B.  Qrif- 
flth,  of  Topeka,  W.  J.  Weber,  of  Ellenwood. 
and  B.  0.  Cole  and  R.  C.  Rttssell.  both  of 
Great  Bend,  for  the  State. 

MARSHALL,  J.  The  defendant  was  tried 
for  the  murder  of  Arthur  C.  Banta,  was  con- 
victed of  murder  in  the  first  degree,  and  ap- 
peals. 

[1]  1.  Complatat  is  made  of  the  admiasioa 
of  the  evidence  of  R.  C.  Russell,  an  attorney 
at  law.  The  defendant  contends  that  Uie- 
evldence  of  Russell  was  admitted  in  viola- 
tion of  the  fourth  subdivision  of  section  821 
of  the  Code  of  OItU  Procedure,  whldi  In  part 
reads: 

"The  followiag  persons  shall  be  Incompetent 
to  testify:  •  *  *  Fonrth,  an  attorney,  con- 
cerning any  communications  made  to  him  br 
his  dient  in  that  relation,  or  his  advice  there- 
on, without  the  dient's  consent.** 

It  is  argued  that  the  part  of  the  con- 
versation detailed  by  the  witness  came  with- 
in this  prohibition.  A.  Lb  Wallace  operated^ 
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a  re>taimuit  In  Onat  Bead.  The  defendant 
had  a  chattel  mortgage  on  the  reataurant 
It  seema  that  one  Shepler  had  commenced  an 
action  of  forcible  imtry  and  detainer  to  ot>- 
tain  poasenlon  of  the  lunpert^.  The  d^end- 
ant  went  to  Bonell  to  talk  about  the  matter. 
On  the  trial  Bussell  was  qnesUoned  concern- 
ing the  cooTersatlon  betwem  tbem  aa  fol- 
lowa: 

**Q.  Before  he  advised  with  70a,  did  ytm  hare 
any  conversation  with  him,  or  overhear  any 
conversatioQ  relative  to  the  deceased,  Arthur 
Banu7  A.  Tea.  «ir. 

"Q.  Did  that  convenatlon  that  yon  had  with 
defendant,  Nixon,  at  that  time  have  anything 
to  do  with  the  advice  that  yen  had  to  five 
to  him  that  afternoon?  A  Well,  I  didn^t  so 
consider  it. 

**Q.  Ton  may  state  what  that  conversation 
was.** 

After  these  questions  the  Jury  retired,  and 
Mr.  BnsseU  made  the  folloi^ng  statemut  to 
tlie  court: 

"Dr.  Nixon  cune  Into  my  office  and  came 
right  into  my  private  office.  I  was  at  my  desk, 
and  he  says,  'Tbfs  man  Ba&ta  is  donble-cross- 
ing  everybody.  I  didn't  tfaink  he  would  double- 
cross  me,  but  I  am  thoroughly  satisfied  that  he 

Is,  and  he  is  a  dooble-crosrins   »  and  is 

trying  to  do  It  again,'  and  we  had  some  little 
conversation  aboat  that  aide  of  it— in  other 
words,  that  is  the  sabatance  of  it'— and  then  he 
went  into  the  legal  matter  be  came  op  to  advise 
aboDt.  The  legal  matter  was  with  reference 
to  the  forcible  entry  and  detainer  of  Oarly  Wal- 
lace from  bis  restaurant  bnDding  that  was  being 
prosecnted  by  Mr.  Shepler,  and  we  talked 
there  abont  the  forcible  entry  and  detainer 
suit,  and  he  told  me  that  Banta  bad  told  him 
that  be  could  keep  them  in  that  building  unti] 
December  without  any  qnestion;  be  would 
guarantee  that  be  could  do  that  without  giving 
bond  for  doable  the  rent;  and  I  told  him  that 
I  did  not  know  of  any  law  by  which  that  could 
be  done,  and  we  got  down  the  statutes  and  oth- 
er books,  and  went  Into  that,  and  then  he  tried 
to  get  Curly  Wallace  by  phone;  phoned  to  bis 
«ffice  and  Curly's  restaurant  fonr  or  five  times. 
I  told  him  I  didn't  want  to  advise  him  post- 
tfrcly,  as  I  didn't  know  of  any  way  they  could 
stay  in  there  until  December  without  giving 
bond  for  double  the  rent.    Well,  he  said  that 

he  can  do  it;  he  will  show  all  you  some 

new  law.  I  said,  'Well,  it  will  be  new  law  to 
me,  and  he  might  be  able  to  do  it,  I  don't  know,' 
and  he  stayed  there  about  an  hour,  and  when 
he  got  through  he  said,  'What  do  I  owe  you,' 
and  I  B^d,  *Yoo  don't  owe  me  anything,*  and 
he  weu/t  oat;  he  took  a  16  oat  and  put  it 
-on  mr  desk." 

After  th?  Jury  returned,  Mr.  RnseeU  an* 
•wered  aa  followa: 

"Dr.  Nixon  came  Into  my  office  and  said  sub- 
■atantially  as  fMlowa:  *t  always  knew  tiiat  Ar- 
Htnr  Banta  waa  a  donUe>crossing  —  ■  and 
that  be  doiAla-eroesed  everybody,  but  I  didta't 
think  lie  wwiM  donbla-erosa  m^*  or  words  to 
tiiat  efEect." 


On  the  hMulng  of  the  motion  tor  a  new 
trial,  In  dtscuaslDc  this  proposition,  the  court 
aaid: 

"Tfae  evidence  of  Mr.  Bossell  as  to  a  state- 
ment that  Dr.  Dixon  had  made  to  him  regarding 
Mr.  Banta,  It  is  urged  that  that  is  error.  I 
looked  that  matter  up  rather  carefully  before 
I  made  the  ruling  od  it,  and  I  am  not  inclined 
to  change  the  ruling  made  at  this  time.  I 
don't  think  that  a  man  may  come  into  a  law- 
yer's office  and  talk  abont  matters  that  have 
nothing  whatever  to  do  with  bis  business  that 
he  is  there  upon,  and  come  in  and  claim  that  it 
Is  a  confidCT^al  communication,  so  that  the  at- 
tomey  cannot  testify.  In  this  caae  I  think  this 
evidence  was  just  as  competent,  as  I  don't 
think  anybody  would  claim  that,  if  the  defend- 
ant had  gone  into  Mr.  RusBell's  office,  and  said 
to  him,  *I  am  going  to  kill  Banta,'  and  then 
consulted  with  him,  it  would  claim  such  a  mat- 
ter was  privileged;  ao  I  am  satisfied  with 
that  mUng." 

In  40  Cyc.  2371,  this  language  Is  found: 

"In  order  for  a  communication  between  at- 
torney and  client  to  be  privileged  It  must  relate 
to  the  subject-matter  of  the  employment,  and 
be  made  for  the  purpose  of  enabling  the  at- 
torney to  correctly  understand  the  matter  in 
which  he  Is  emplc^ed,  and  of  obtaining  prtrfes- 
sional  advice  or  asslatanee.** 

The  rule  aa  there  stated  la  supported  by 
State  V.  Mewherter,  46  Iowa,  88;  Meyers  v. 
Fogarty,  140  Iowa,  701,  119  N.  W.  159 ;  De- 
nuuzlo's  Receiver  v,  Schdtz,  117  Ky.  182,  77 
S.  W.  715,  4  Ann.  Cas.  529,  531";  Marsh  v. 
Howe,  36  Barb.  (N.  Y.)  619;  Dixon  v.  Par- 
melee,  2  VL  185,  and  note.  The  trial  court 
rightly  concluded  Hiat  the  communication  so 
far  as  it  was  admitted  In  evldencA  was  not 
privileged  under  the  statute. 

[2]  2.  Complaint  is  made  concerning  a 
juror  named  Glri^e  Tork.  Tb»  deftaidant 
says: 

"The  man  York  not  only  swore  that  be  had 
no  opinion,  but  went  further  and  swore  that 
he  bad  not  recently  talked  with  any  one  con- 
cerning the  case,  when  the  truth  was  that  be 
was  talking  about  the  case  with  bis  neighbors 
at  the  very  moment  be  was  called  as  a  venire- 
man." 

A  witness,  Frank  Case,  testified  on  the 
hearing  of  the  motion  for  a  new  trial  as 
follows: 

"I  vras  standing  in  front  of  the  courthouse 
while  the  jory  was  being  impaneled  in  the  case 
of  State  V.  Nixon,  and  while  standing  talking  to 
some  gentlemen  Mr.  B).  York  came  along.  Mr. 
Gardner,  one  of  the  gentlemen  to  whom  I  was 
talking,  said,  'Mr.  York,  you  had  better  look 
out  or  they  will  get  you  on  the  jury.'  Mr. 
Tork  replied,  'No;  they  won't  I  can't  at  on 
the  Jury  heeanse  I  hare  formed  an  opinion  in 
this  ease.*  Joat  thai  Mx.  .Sam  Kellam,  dark  ot 
th«  court,  eallad  Ifr.  Ton,  and  said  that  the 
sheriff  wanted  him.** 
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York,  on  his  Toir  dire,  testified: 

"I  remember  tbe  circumstances  of  the  fcUIiiig 
of  Mr.  Banta.  The  circumstanceB  were  discuss- 
ed among  mj  neisbbors  and  friends.  From 
what  I  read  and  heard  I  did  not  form  any  opin- 
lon  as  to  the  gailt  or  Innocence  of  the  defend- 
ant, and  I  have  not  any  opinion  now.  I  never 
talked  to  any  one  who  elaiined  to  know  anything 
about  this  case.  No  one  has  talked  to  me  about 
the  case  lately.  I  know  of  no  reason  why  I 
shoDid  not  be  permitted  to  ait  aa  a  Joror  in 
this  caae." 

From  the  briefs  of  tbe  defendant,  It  may 
be  gathered  that  Tork  on  the  hearing  of  the 
motion  for  a  new  trial  testified*  as  to  tbe 
conversation  had  by  him,  as  follows: 

"I  know  Cliff  Gardner  and  Frank  Case.  I 
saw  them  on  the  comer  there  by  the  Citizens' 
National  Bank,  just  before  I  was  summoned  as 
a  juror.  There  was  quite  a  little  crowd  there. 
Cliff  Gardner  came  up,  and  he  aaid,  They  can't 
get  US  on  this  jury  in  the  Nixon  Case,  can 
they,  Tork,  becanse  we  have  fUl  formed  onr 
opinion,'  and  I  said,  1  goeas  so.'  Just  at  that 
time  Sam  Kellam  came  across  and  said.  There 
is  Mr.  Tork.  Tonr  name  Is  drawn.' " 

The  court  on  the  bearing  of  tbe  motion 
said: 

"I  believed  Mr.  Tork  when  he  stated  he  had 
no  opinion  of  the  guilt  or  innocence  of  the  de- 
fendant when  he  was  quali6ed  as  a  juror  in 
this  case,  and  I  believed  his  remarks  that  he 
made  to-day  that  he  entertained  no  opinion  of  it 
at  that  time;  so  I  think  he  is  not  guilty  of 
any  miscondoet  in  this  case  to  procure  his 
seat  on  tbe  jury,  or  afterwards." 

A  similar  complaint  is  made  of  a  juror 
named  Ernest  Miller.  The  defendant  states 
that  Miller  "swore  that  he  bad  no  opinion 
and  had  not  talked  with  anybody  about  the 
case."  The  defendant  contends  tbat  this 
statement  was  not  correct,  and  that  Miller 
had  snld  to  one  Frank  Grommes  about  the 
middle  of  September,  "Well,  I  think  Dr. 
Nixon  Is  as  guilty  as  tbe  other  two."  When 
tbe  motion  for  a  new  trial  was  heard,  Frank 
Oronunes  testified  to  having  sndi  a  conversa- 
tion witb  MQler.  Miller  on  tbat  bearing  tes- 
tlfled: 

"Q.  That  night  yon  were  playing  at  Dan 
Casey's,  or  at  any  other  time  prior  to  the  Nixon 
trial,  had  yon  formed  or  expressed  any  opinion 
as  to  the  guilt  or  innocence  of  Dr.  Dixon?  A. 
No,  sir;  not  that  I  remember  of. 

"Q.  Did  you  tell  any  one  at  that  dance  at 
Dan  Casey's  or  at  any  other  dance,  that  Dr. 
Nixon  was  Just  as  guilty  as  the  others?  A. 
No,  sir. 

*'Q.  Did  you  say  anything  of  that  kind  or 
character?  A.  No,  sir." 

Tbe  court,  after  the  motion  for  a  now  trial 
bad  been  presented,  said  that  bis  statnnait 
concerning  Blrldga  Tork  applied  to  Bmest 
atlUer. 

On  tbe  examination  of  tbe  Jurors  nothing 
appeared  to  sbow  tiiat  eitbcilr  Tork  or  Miller 
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was  in  any  way  dlsqaallfied.  From  tbe  erl- 
dence  Introduced  on  the  hearing  of  tbe  mo- 
tion for  a  new  trial,  tbe  court  might  have 
concluded  that  either  had  formed  an  opinion 
In  the  case ;  but  the  court  was  entirely  jus- 
tified in  the  conduslon  that  was  reached,  and 
In  holding  tbat  both  were  competent  Jurors. 
That  finding  of  the  trial  court  Is  just  aa  con- 
clnsive  as  any  other  finding  made  by  the 
triers  of  fact  on  evtdence  from  wblch  rea- 
sonable minds  ml^t  xeadi  different  condu- 
slons. 

[J]  3.  A.  L.  Wallace  and  Roy  Hayes  tertl- 
fied  as  witnesses  for  tbe  state.   They  were 
charged  with  the  murder  of  A.  C.  Banta,  and 
bad  been  confined  In  the  jail  of  Barton  coun- 
ty.   The  defendant  argues  that  tbese  men 
were  guilty  of  the  murder  of  Banta,  and  that 
they  conspired  to  fasten  the  crime  on  tbe 
defendant   On  behalf  of  the  state  evldaice 
was  Introduced  tending  to  show  that,  during 
tbe  absence  of  tbe  officers,  Wallace  and 
Hayes  had  not  communicated  with  eadi  oth- 
er, and  had  no  opportunity  of  so  conmixml- 
cating,  for  tbe  reason  that  tbey  were  con- 
fined In  different  parts  of  the  jail,  and  were 
not  allowed  to  be  together.   Two  other  per- 
sons, Willie  Rippey  and  Harry  Bamett,  were 
prisoners  in  the  jail  during  all  or  a  portion 
of  the  time  that  A.  L.  Wallace  and  Boy 
Hayes  were  confined  therein  prior  to  the 
trial  of  the  defendant.    Willie  Rippey  and 
Harry  Bamett  were  not  produced  as  witnesses 
on  the  trial,  but  they  were  produced  mi  the 
hearing  of  the  motion  for  a  new  trIaL  No 
showing  was  made  as  to  why  they  were  not 
produced  on  the  triaL    Tbey  testified  that 
Wallace  and  Hayes  were  wltb  each  other  re- 
peatedly, and  tbat  they  talked  to  each  other. 
Rippey  testified  that  be  beard  Wallace  say 
tbat  be  did  the  killing.    Bamett  testified 
that  he  was  frightened  away  by  the  officers; 
who  told  him  that,  If  he  came  to  tbe  court- 
house, he  was  liable  to  get  Into  trouble.  The 
court  held  that  diligence  to  obtain  that  erl- 
dence  was  not  shown.  It  was  lncumb«U  oa 
the  defendant  to  show  that  be  bad  tferdsed 
diligence  to  procure  that  evidence,  nut 
showing  was  not  made. 

[4]  4.  Complaint  Is  made  of  tbe  admisaioB 
of  tbe  testimony  of  Earl  Jordan.  He  testi- 
fied that  be  bad  a  telephone  conToimtldo 
with  a  man  whom  he  Identifled  as  W.  A.  Nix- 
on on  the  nlgbt  tbat  BanU  was  killed;  that 
Jordan  was  at  tbe  Elk^  (^b;  tbat  be  aa- 
swered  tbe  telephone  when  It  raag.  and  (bat 
tbe  person  at  tbe  other  aid  of  tbe  lliw  eaOed 
for  Arthur  Banta,  tbe  deceased.  Jordan  vss 
questioned  «mcenring  bis  recognltton  of  flu 
voice  on  tbe  telephone  line.  He  stated  ttat 
be  would  not  swrar ,  to  a  man's  voice  onr 
tbe  telephone,  but  tbat  be  was  aatlafled  in  hli 
own  mind  who  It  was  tbat  talked  to  bim,  and 
stated  tbat  tbe  vcdce  was  tbat  of  the  defend 
dttt,  W.  A.  Nixon.  A  person  ean  be  recoff- 
niaed  by  his  voice  the  same  aa  by  bb  face  or 
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his  form,  altboas^i  recognition  by  tlie  voice 
may  not  be  as  easy  over  tbe  tel^taone  as  by 
talfctng  face  to  face.  Tbe  testimony  of  Mr. 
Jordan  showed  that  In  bis  judgmoit  tbe 
person  talking  to  blm  was  W.  A.  Nlzon. 
Tbat  raidered  bis  testimony  competent,  al- 
tbonsb  his  hesitancy  may  have  affected  Its 
weight ;  that,  taowerer,  was  a  matter  for  the 
jury. 

[1]  6.  The  jury  was  not  instnicted  concern- 
ing mnrdCT  In  tbe  second  degree,  nor  any  of 
Ibe  d^H'ees  of  manslaughter.  The  defend- 
ant complains  of  tbe  failure  of  tbe  court  to 
so  taistruct  the  jury.  No  such  Instmcttons 
were  requested. 

Arthur  C.  Banta  was  killed  aboat  foor  and 
one-half  miles  west  of  Great  Boid,  on  a 
cross-country  road  whi(^  was  not  much 
traveled.  His  body  was  1^  by  the  side  of 
tbe  road  near  his  automobile.  Four  shots 
had  been  fired  Into  his  body;  one  wounded 
a  thumb,  one  entered  bis  arm,  and  two  were 
fired  Into  his  breast  He  was  a  small  man, 
weighing  about  119  pounds.  There  was  evi- 
dence which  tended  to  show  that  he  was 
killed  soon  after  0  o'clock  In  the  evening; 
that  shortly  previous  to  that  time  tbe  defend- 
ant telephoned  to  Banta,  who  was  tlien  at 
tbe  Elks'  Club,  and  asked  him  to  come  to 
Nixon's  office;  that  Banta  went  to  Mxon's 
office ;  that  the  two  got  Into  Banta's  cftr,  and 
drove  west  in  the  city  of  Great  Bend;  that 
Banta  was  recognized  In  the  car  while  it 
was  going  west;  that  Nlxon  also  was  rec- 
ognized, not  directly,  but  by  the  coat  that  he 
wore,  which  was  produced  and  Identified  on 
tbe  trial ;  that  Nixon  had  made  arrauge- 
ments  with  Hayes  to  go  In  Nixon's  automo- 
bile to  the  place  where  Banta's  body  was 
found,  and  to  approach  the  place  with  dim- 
med lights  on  the  ear ;  tbat  Hayes  was  sig- 
naled to  go  by  Nixon  when  the  latter  and 
Banta  started  to  leave  Great  Bend;  that 
Hayes  did  as  he  was  signaled,  and  drove  to 
tbe  place  named  by  the  defendant,  where  he 
saw  Banta's  car;  tbat  Nixon  there  got  into 
tbe  car  with  Hayes ;  that  Nixon  told  Hayes 
to  dt  over,  took  the  wheel,  and  drove  rapid- 
ly into  Great  Bend;  and  tbat  Nixon  stated 
to  Hayes  that  Banta  would  not  owe  anybody 
else.  Nixon  denied  being  at  tbe  place  when 
Banta  was  killed,  and  introduced  evidence 
tending  to  prove  that  fact.  Tbe  evidence 
tended  to  show  tbat  tbe  bullets — three  of 
them — taken  from  Banta's  body  bad  been 
fired  from  a  S2-20Oolt*s  revolver,  and  that  the 
def^dant  owned  such  a  revolver.  There  was 
evidence  which  tended  to  show  tbat  A.  L. 
Wallace  and  Roy  Hayes  were  connected  with 
tbe  defendant  In  the  killing  of  Banta,  but 
tbat  evidence  did  not  tend  to  reduce  tbe  de- 
gree of  tbe  crime  of  wbldi  the  defoidant  was 
guilty,  if  he  were  guilty. 

Prom  the  evidence  presented  to  tbls  court 
as  above  briefly  summarized,  it  aj^ars  tbat 
the  defendant  must  have  been  guU^  of  mur- 


der In  the  first  degree,  or  that  he  was  not 
guilty  at  alL  The  d^endant's  counsel,  by 
tbelr  foilure  to  request  an  instruction  of  mur- 
der in  tbe  secntd  degree  or  of  manslaugbto:. 
must  have  recognized  this  fact,  and  must  have 
felt  tbat  it  would  be  better  tor  the  d^oidant 
to  go  to  tbe  jury  em  a  charge  of  first-degree 
murdOT  alfm^  and  attonpt  to  secure  an  a<> 
qulttaU  rather  than  risk  a  verdict  of  murder 
in  the  sectmd  degree  or  some  d^ree  of  man- 
slaugbta.  Under  the  evidence,  ancTby  reason 
of  the  failure  of  the  defoidant  to  request  such 
an  Instmctton,  It  was  not  reversiUe  error  for 
the  court  to  fall  to  Instruct  the  jury  con- 
cerning mtnrder  In  tbe  second  degree  or  the 
several  degrees  of  manslaughter.  State  v. 
Newton,  74  Kan.  661,  87  Pac.  757;  State  v. 
Winters,  81  Kan.  414, 105  Pac:  516;  State  v.' 
Truskett,  85  Kan.  804,  820,  118  Pac  1047; 
State  V.  Curtis,  03  Kan.  743, 752,  US  Pac.  858 ; 
State  V.  Boselli,  109  Kan.  8S,  40.  198  Pac. 
105 ;  State  v.  Toon^  100  Kan.  526,  200  Pac. 
2S3. 

[I]  &  Tbe  defendant  contends  tbat  error 
was  ccnnmitted  by  tbe  court  In  giving  in- 
structions numbered  4  and  14.  Tbe  fourth 
Instruction  reads: 

"K  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  Nizou 
and  Hayes,  or  Nixon,  Hayes,  and  Wallace,  en- 
tered into  an  agreement  or  arrangement  by 
which  they  were  to  take  money  or  other  per- 
sonal property  from  the  person  of  Arthur  C. 
Banta,  the  deceased,  by  force  or  pntHng  him  in 
fear,  which  acts  would  constitute  robbery,  and. 
In  furtherance  of  such  agreement,  in  an  at- 
tempt to  carry  out  to  completion  such  arrange- 
ment, Arthur  C.  Banta  came  to  his  death  at  the 
hands  of  either  of  said  parties  to  sucb  agree- 
ment at  the  time  and  place  and  in  the  manner 
charged  In  the  Information,  a  killing  of  tbe  de- 
ceased in  furtherance  of  sndi  agreement  would 
constitnte  mnrder  In  the  flret  degree,  and  the 
defendant,  Nixon,  wonld  be  guilty  even  though 
be  did  not  personally  fire  the  alleged  shots  whldi 
kiDed  Banta,  and  althongb  he  might  not  have 
even  been  present  when  such  alleged  act  was 
committed;  all  of  the  parties  participating  un- 
der such  drcumstancea  are  principals,  and 
equally  guilty.  In  such  event  as  before  detail- 
ed, none  of  the  parties  may  have  intended  to 
kill  Banta,  but  If,  in  attempting  to  carry  oat 
such  agreement  or  arrangement,  be  met  his 
death,  it  would  constitute  murder  in  tbe  first 
degree,  and  the  state,  under  such  drenmiitane- 
es,  need  not  prove  that  the  actnal  killing,  if 
any,  was  deliberated  upon  or  premeditated  up- 
on and  planned  in  advance." 

Tbe  part  of  tbe  fourteenth  instmcUon 
material  for  tbe  consideration  of  this  com- 
plaint reads  as  follows: 

"If  you  have  a  reasonable  doubt  in  your  minds 
as  to  the  presence  of  the  defendant  at  the  place 
of  the  killing  of  Arthur  Banta,  and  his  partici- 
pation therein,  you  should  acquit  the  defendant, 
unless  you  shall  believs  from  tbe  evidence,  be- 
yond a  reasonable  doubt,  that  an  agreement  or 
arrangement  had  been  entered  into  between  tbe, 
defendant,  Nixon,  and  Hayes  and  Wallace,  or 
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either  of  them,  to  take  money  or  personal  iiroi»- 
erty  from  the  deceased  bj  force  or  puttiiiK  him 
In  fear,  and  that.  In'  furtherance  of  aafd  afree- 
ment,  Arthur  Banta  waa  klUed,  then,  aa  herein- 
before instmeted,  tha  defendant  woifld  be  a 
principal,  and  equally  gnUtar  whaUier  he  was 
present  or  not  at  tha  time  of  the  actual  killing 
of  said  Banta." 

The  argument  of  the  defendant  Is  that 
there  was  no  evidence  on  which  to  base 
these  instnictloDs.  The  defeodant's  brief 
contains  the  following  language: 

"Hayes  testified  that  Dr.  Nixon  went  ont  with 
Banta  and  killed  him,  and  he  went  out  and 
picked  the  doctor  up,  and  the  crime  was  then 
complete;  no  one  else  there.  Wallace  testified 
that  Dr.  Nixon  told  him  that  Hayes  first  shot 
'Banta  while  he  <Nizon)  waa  orer  in  the  wheat 
field,  and  when  he  came  back  he  held  Banta 
while  Hayes  finished  the  killing." 

Wallace  testified  that  he  had  a  conversa- 
tion with  the  defoidant  shortly  previous  to 
the  time  defendant  left  Great  Bend  on  the 
evening  that  Banta  wae  killed.  That  con- 
versation la  abstracted  by  the  defendant  as 
follows: 

"He  [the  defendant]  said,  'Al,  you  aren't  go- 
ing?' I  said,  'No.'  He  said,  *Tou  have  got  cold 
feet?*  I  said,  'No.*  I  got  out  of  the  car,  open- 
ed up  the  door,  started  over,  and  got  over,  and 
he  kind  of  bonked  the  horn,  and  we  stood  there 
and  talked  a  few  minutes ;  several  words 
passed;  I  don't  know;  he  bonked  the  born; 
he  said,  'Come  here*— motioned  for  me.  I 
went  back,  and  he  said,  'You  fix  an  alibi.'  I 
said,  'Very  well*  and  I  went  in  and  fixed  an 
alibi." 

Another  part  of  the  evidence  of  Wallace 
Is  abstracted  by  the  defendant  aa  follows : 

"He  (the  defendant]  said,  'Curly,  be  owes  me 
this  money,  and  I  am  going  to  have  It.'  I  said, 
*ln  what  way  are  yoii  going  to  get  it?'  and  he 
picked  up  a  piece  of  paper — oh,  I  am  ahead  of 
my  story  there.    He  said  to  me,  'I  am  gtnng 

to  get  it  if  I  have  got  to  kill  the   .*  I 

said,  'Well,  Doctor,  that  won't  gain  you  any- 
thing.' He  said,  *I  can  mark  the  bill  paid,'  or 
something  like  that,  and  pretty  soon  we  talked 
around  and  there,  and  he  picked  up  a  piece  of 
paper,  which  was  a  note,  and  he  said,  *I  am 
going  to  make  him  sign  this  note,'  and  bit  ids 
hand  on  the  desk,  and  I  said,  'Doctor,  you  can't 
make  liim  sign  that  note,  because  he  is  an  at- 
torney, and  it  would  just  mean  harm  to  you 
to  undertake  to  try  it,'  and  he  said,  'I  don't 
see  how,  if  he  ever  signs  this  note,  how  it  will 
mean  harm  to  me.'  I  said,  'Very  welL*  I 
fooled  around  and  west  out." 


There  was  evidence  suffldent  to  jnstlty  the 
court  In  giving  Instructions  4  and  14. 

[7]  7.  Another  proposition  urged  by  the 
defendant  is  as  follows: 

"This  court  within  very  recent  years  has 
twice  reversed  criminal  cases,  not  because  there 
was  error  enough  in  the  records  to  have  re- 
versed the  cases,  but  because  there  was  error, 
and  coupled  with  that  error  waa  the  fact  that 
this  court,  after  reading  the  record,  felt  a 
strong  doubt  of  the  defendaatfs  guOt" 

The  deftedant  cites  State  Alezandor, 
80  Kan.  422,  Ul  Pac  139,  and  State  t.  Hen- 
son,  105  Kan.  581.  185  Pac.  1009.  In  State 
V.  Alexander,  supra,  this  court  said: 

"The  testimony  relied  on  to  support  the  ver- 
dict does  not  show  who  fired  the  fatal  shot,  and 
seems  iucondusive  aa  to  the  part  taken  by  the 
defendants  in  the  tragedy.  A  careful  examina- 
tion of  the  record  has  been  made  to  determine 
whether  the  errors  r^erred  to  probably  led 
to  a  result  which  otherwise  would  not  haTe 
been  reached,  although  in  other  circumstances 
they  might  perhaps  be  disregarded.  The  dis- 
trict court,  it  appears,  approved  the  verdict 
with  hesitancy.  This  court  is  not  satisfied  that 
justice  has  been  done  and  it  is  concluded  that 
the  errors  referred  to  should  not  be  disregard- 
ed." 89  Kan.  429, 131  Pac  143. 

In  State  T.  BoiBon,  aupra,  tbe  court  said: 

"We  are  unable  to  say  that  th«re  la  no  rea- 
sonable probability  that  the  vwdict  was  influ- 
enced by  the  rulings,  held  to  hare  been  errone- 
ous, relating  to  the  admission  and  exclusion  of 
evidence  bearing  upon  the  vital  matters  in  con- 
troversy. Their  cumulative  effect  increases  the 
likelihood  of  the  actual  prejudice  having  result- 
ed. The  conviction  must  therefore  be  set 
aside."   106  Kan.  S91,  185  Pac  1063. 

The  defendant's  argument  Is  necessarily 
based  on  the  theory  that  this  court  may  be 
dissatisfied  with  the  correctness  of  the  ver- 
dict, and  would  be  disposed  to  reverse  the 
Judgment  on  slight  error.  The  Jury  heard 
the  evidence,  and  returned  a  verdict  of  guilty 
of  murder  in  the  first  degree ;  the  trial  court 
approved  that  verdict;  and  this  court,  after 
reviewing  the  evidence  aa  set  out  in  the  ab- 
stracts, must  say  that  it,  too,  is  satisfied 
with  the  verdict.  The  evidence  that  baa  been 
summarized  in  this  opinion  compels  the  con- 
duaion  that  the  defendant  deliberately  mur- 
dered Arthur  G.  Banta. 

No  error  has  been  found,  and  the  Juds^ 
ment  is  affirmed. 

All  the  Justices  concorrlnc. 
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DOYLE  V.  BENTRUP.   (No.  23«I8^. 

(Bupnm*  Ooort  of  KBiin«.   Juie  10.  1832.) 

(Bvllabu*  &y  the  OonrCJ 

1.  Chattal  nwrtHBM  «:»34— BUI  of  oale  and 
iBttniiMot  lo  form  o<  a  tltlo  ooto  hold  to  evl- 
4IM0  oalo  ud  oTMto  llott  o«  prtporty  oolik 

A  bin  of  sale  given  to  boTera,  and  an  in> 
■troment  In  form  a  title  note,  given  by  one  of 
the  buyers  to  the  seller,  as  part  of  tiie  same 
transaction  of  sale,  construed  together,  and 
held  to  evidence  a  sale  and  to  create  a  lien  on 
the  property  described  In  the  bfU  sale. 

2.  Chattel  mortoaflss  «=»I39— BayM-  privy  fo 
tlvlag  of  title  aota  to  saours  part  of  price 
ooaM  not  acquire  saperlor  Ilea  by  tabsaqaant 
atortgage. 

One  of  the  buyers,  privy  to  the  giving  of 
the  title  note  as  security  for  part  of  the  price, 
could  not,  by  sabseqnent  mortgage,  acqoire  a 
aoperior  lien  on  tbe  propertr. 

Appeal    from   District   Oonrt,  Kearny 

Connty. 

Action  by  W.  Hi.  Doyle  against  Gharlea 
Ben  trap.  Judgment  for  plalntUF,  and  the 
defendant  appeals.  Affirmed. 

H.  O.  Trlnkle,  of  Garden  City,  tot  a^el- 
lant 

E.  R.  Tborpe,  ot  LaUn,  for  ai^Uee. 

BURCH.  J.  The  acUon  was  one  by  a  lien* 
holder  to  recover  damages  for  aroroprlatlon 
of  peracmal  inroperty  subject  to  the  li^.  The 
^Intiff  recovered,  and  the  defendant  ap- 
peals. 

The  plaintiff  sold  to  Bentmp  and  Harry 
Doyle  certain  cane,  straw,  and  other  prop- 
erty, and  gave  fh&a  a  bill  of  sale  In  which 
the  property  was  correctly  described.  The 
conslderatioD  was  $1,650.  Bentrup  paid  |500 
in  caaOi.  Bentrap  and  Harry  Doyle  gave 
th^  note  for  9450,  which  Bratrup  after- 
wards paid.  Harty  Doyle  delivered  to  the 
seller  a  team  of  horses  valned  at  $275.  The 
balance  of  the  oonsideratlon  was  represented 
bf  a  note  for  $42S,  given  by  Harry  Doyle, 
which  contained  the  following  provldon: 

"The  condition  of  the  sale  of  the  cane,  straw, 
and  paatnre,  for  which  this  note  is  given,  is 
snch  that  the  ownership,  title  or  right  of  pos- 
session does  not  pass  from  said  W.  H.  Doyle, 
vendor,  until  this  note,  origins!  or  renewal.  Is 
paid,  and  that  In  ease  of  nonpayment  thereof, 
or  the  sale,  incumbrance  or  removal  of  said 
property  from  the  vendee's  premises  in  Deer- 
ftetd,  EaD.,  without  tbe  written  consent  of  the 
boMer  of  this  note,  or  in  case  such  holder  shall 
at  any  time  deem  himself  or  tiis  debt  insecure, 
be  ahall  have  the  power  to  declare  and  make 
thia  debt  wholly  due  and  payable,  to  take  pos- 
aeaaion  of  said  property  and  hold  the  aame  or 
sen  at  public  or  private  sale  and  apply  tbe 
proceeds  thereof  to  the  cost  of  taking  and  sale, 
then    towsrd    the    payment    of    this  note. 


00.  T.  MABTINXZ  859 
P.) 

This  Isstnunent  was  fOed  for  record  No* 
vember  20,  1918.  Harry  Doyle  gave  to  Ben- 
trup a  chattel  mortgage  on  the  property  de- 
scribed in  tbe  bill  of  sale,  to  secure  an  in- 
debtedness to  Bnitnip.  Beatnip  filed  his 
mortgage  for  record  December  6,  1018^  and 
subsequently  ai^roprlabed  the  ^^xperty. 

t1, 2]  B«itmp  contends  the  tnstmmmt.  In 
form  a  title  note,  oonM  not  create  a  lien,  be* 
cause,  as  part  of  the  same  transaction,  an 
outright  blU  of  sale  was  giyai.  Because  the 
two  instnimaits  were  part  of  the  same  trans- 
action, they  are  to  be  oonstmed  togetb«r  as 
evidencing  a  sale  and  creating  a  lien.  Ben- 
trup also  coDtends  the  title  note  was  void  as 
ft  lien  Instrument  for  lack  of  a  description 
of  proprar^.  The  Instrnmoit  referred  to  tite 
sale,  In  consideration  of  which  it  was  given, 
and,  read  with  the  biU  dI  sale,  was  not  oprai 
to  the  objection  urged.  Tbe  evldmce  was 
that  Bentmp  was  privy  to  the  giving  of  the 
title  note  as  secqrity  tot  itayment  of  part 
of  the  parcSuse  price  ot  the  property,  and 
he  cannot  assume  the  poidtion  of  a  strangw 
who  became  an  Innocent  mortgagee. 

There  is  nothing  else  of  Importance  In  the 
case,  and  the  judgment  of  the  district  court 
is  affirmed. 

All  the  Justices  concorrln^ 

"       ~  (71  Colo.  428} 

HOEHNE  DITCH  CO.  at  at.  V.  MARTINEZ 
•t  al.    (No.  10079.) 

(Supreme  Court  of  Colorado.    Jane  S,  1922.) 

f.  Waters  and  water  courses  <8=>I52(7)— Re- 
fasal   te    permit   ovldeaoe   regarding  the 
amoant  of  water  being  used  and  amoant  of 
land  aader  Irrigatloa  held  error. 
In  a  proceeding  to  change  tbe  point  of 
diversion  of  decreed  water  righta  from  the 
headgate  of  one  ^tch  to  the  headgate  of  an- 
other farther  down  tbe  river,  the  refusal  to 
permit  protestants  to  offer  evidence  thst  water 
was  used  from  the  first  ditch  only  two  hours 
a  day,  thst  petitioners  had  irrigsted  only  17 
acres  of  land,  snd  that  petitioners*  land  is  lo- 
cated in  the  river  bed  and  only  8  acres  of  it 
can  be  irrigated,  KtM  error. 

2.  Waters  and  water  oonrses  «=»i52(8)— Evl- 
donoe  held  Insafflolant  to  show  that  pro- 
posed ohaage  la  polat  of  dhrerslon  of  deoreed 
water  rights  wonid  eaase  ao  lajary  to  vest- 
ed rights  of  other  appropriators.' 
In  a  proceeding  to  change  tbe  point  of 
diveraion  f»f  decreed  water  r^ta  from  <me 
ditch  to  another  farther  down  the  river,  peti- 
tioners held  not  to  have  sustained  the  burden 
of  showing  that  the  proposed  change  would 
work  no  injury  to  tiie  vested  rUchta  f»f  other 
appropriatora  from  the  stream. 

Department  1. 

Error  to  the  District  Court,  Las  Animas 

County;  A.  F.  Hollenbeck,  Judge. 

Proceeding  by  P.  J.  Martlnes  and  others 
to  change  the  diversion  of  decreed  water 
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rights,  Id  which  the  Hoehne  Ditch  Company 
and  otheTB  protested.  Judgment  for  peti- 
tioners, and  protestants  hrlng  error.  Revers- 
ed,  and  cause  remanded,  with  directtons. 

Northcutt.  Freeman  &  NOTtbcntt.  of  Den- 
ver, for  plaintiffs  in  error. 

A.  W.  McHendrie  and  B.  H.  Shattuck,  both 
of  Trinidad,  for  defendants  in  error. 

TELLER,  J.  The  defendants  In  error  he- 
gan  a  statutory  proceeding  tOi  diange  the 
point  of  dlTerslon  ot  1.8  cubic  feet  of  water 
per  second  of  time  from  the  Antonio  liOpez 
Ditch,  having  Priority  No.  2  tram  the  Las 
Animas  river,  to  the  headgate  of  the  Baca 
Ditch,  a  point  seven  miles  down  the  river. 

Plaintiffs  In  error,  owners  of  and  users  of 
water  from  the  Hoehne  Ditch,  the  headgate 
of  which  is  three  miles  down  the  river  from 
the  Baca  Ditch,  protested  the  change.  The 
court  found  that  the  change  would  not  be  in- 
jurious to  the  vested  rights  of  the  pretest- 
ants,  and  entered  Judgmeni  allowing  the 
change  to  be  made.  Brror  is  alleged  In  the 
rejection  of  evidence  as  to  the  amount  of  wa- 
ter used  from  the  Lopez  Ditch,  and  the  time 
of  such  use.  It  is  also  urged  that  the  find- 
ings are  not  supported  by  the  evidence. 

[1]  Plalntnr  in  error  offered  evidence  to 
prove  that  water  was  used  from  the  Lopez 
Ditch  only  two  bonrs  a  day,  and  that  frtftn 
the  date  of  the  decree  to  the  day  of  trial,  the 
petitioners  and  th^r  grantors  have  never  Ir- 
rigated more  than  17  acres  of  land,  and  have 
never  applied  water  to  more  than  3  acres  of 
alfalfa.  They  offered  also  to  show  that  all 
of  the  lands  owned  by  petitioners  are  lo- 
cated in  the  river  bed,  and  that  only  3  acre» 
of  it  can  be  irrigated.  The  court  sustained 
objections  to  all  these  offers.  The  objection 
was  founded,  as  stated  by  the  objecting  coun- 
sel, upon  the  proposition  that  the  question  of 
abandonment  and  nonuse,  either  before  or 
subsequent  to  the  decree,  could  not  be  con- 
sidered. 

This  objection  overlooks  a  distinction  sev- 
eral times  made  by  this  court  We  have  held 
that  while  a  decree  may  not  be  modiSed  aft- 
er the  time  flxed  In  the  statute  for  question- 
ing it,  yet  into  every  decree  must  be  read  a 
provision  that  only  so  much  water  is  to  be 
used  as  Is  necessary;  that  a  decree  for  an 
excessive  amount  does  not  authorize  waste 
or  excessive  use.  It  is  also  well  settled  that 
whUe  an  issue  on  abandonment  may  not  be 
tried  In  a  ease  like  this,  the  question  of  the 
use  or  the  nouuse  of  decreed  water,  a  part 
of  which  appropriation  is  sought  to  be  cliang- 
ed,  may  be  considered. 

Manifestly,  if  a  portion  of  a  decreed  prior- 
ity is  not  used,  or  Is  used  excessively  so  that 
there  is  an  appreciable  return  of  water  to 
the  stream,  and  it  is  souglit  to  take  a  por- 
tion of  the  decreed  water  out  at  a  lower 
point  interrupting  the  flow  of  the  return  wa- 
ters which  may  be  used  to  satisfy  Junior 
priorities,  the  amount  of  sudb  return  wa- 


tera  becomes  very  important.  The  court 
enred  In  austalidng  these  objections,  aa  flie 
protestanta  had  tlie  right  to  stiow  the  mat* 
ters  offwed  to  be  proved,  as  bearing  np«Hi  the 
question  above  stated. 

[2]  TbB  eonrfs  findings  relate  wholly  to 
seepage  or  return  waters,  and  entirely  Ignwe 
the  matter  of  waters  left  in  the  rlrer  because 
of  the  fact  that  the  consumers  under  the 
Lopez  Dltdi  used  water  to  only  a  small  ex- 
tent ot  the  decreed  appropriation.  Manifest- 
ly, If  they  used  water  but  two  or  three  hours 
a  day,  and  upon  a  small  acreage,  the  greater 
part  of  the  eight  cubic  feet  belonging  to  that 
appropriation  was  left  In  the  river.  It  can 
hardly  be  said  that  they  were  using  the  idm- 
tical  1.8  cubic  feet  now  sought  to  be  diverted. 

The  court's  findings  are,  of  course,  consist- 
ent with  his  rulings  on  the  evidence.  He 
having  excluded  the  testimony  as  to  what 
portion  of  tbe  decreed  appn^riation  was 
used,  there  was  no  reason  to  consider  the 
effect  of  taking  from  the  river  thron^i  tbe 
Baca  Ditch  this  excess  water  whldi  has 
heretofore  passed  the  Baca  Ditch  headgate, 
and  been  available  at  tbe  headgate  of  the 
Hoehne  Ditch. 

The  evidence  In  behalf  of  the  petitioners 
was  only  the  testimony  of  an  engineer,  who 
testified  as  an  expert,  and  gave  it  as  his 
opinion  that  the  change  would  not  affect  the 
protestants'  rights.  On  the  other  hand,  the 
protestants.  by  testimony,  showed  a  consid- 
erable seepage  from  the  land  Irrigated  from 
the  Lopez  Ditch,  and  further  that  the  amount 
diverted  to  the  Baca  Ditch  would  be  divert- 
ed at  all  times,  24  hours  a  day.  In  a  quee* 
tion  of  this  kind  it  Is  proper  and  materia!  to 
show  tbe  use  of  the  water  proposed  to  be 
changed  as  originally  diverted,  and  its  use  at 
the  new  point  of  diversion.  The  testimony 
is  undisputed  that  a  part  of  Priority  No.  2  ta 
and  always  has  been  used  on  sandy  soil  with 
a  gravelly  subsoil  which  naturally  drains  to 
the  river. 

Witnesses  testified  to  having  seen  seepage 
from  this  water  entering  the  river;  and  that 
the  protestant  ditch  company  did  not  at  all 
times  get  the  amount  of  water  decreed  to  It 
and  needed.  The  case  Is,  In  Its  general  fea* 
turea,  very  like  that  of  the  Baca  Ditch  Co* 
V.  Coulson.  70  Oolo.  192,  198  Pac.  272,  recent- 
ly decided  by  this  court.  The  testimony  that 
there  Is  seepage  from  these  lands  is  not  dis- 
puted, and  regardless  of  the  excluded  evi- 
dence, the  findings  of  the  court  that  the 
change  would  not  injuriously  affect  the  pro' 
testants  Is  not  supported  by  the  evidence. 
The  petitioners  had  the  burden  of  proring 
that  there  would  be  no  injury,  and  that  bnr^ 
den  has  not  been  sustained. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  for  further  pro- 
ceedings In  accordance  with  the  views  herein 
expressed. 

ALLKN  and  DENISON*  JJ.,  concur. 
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DARROW  V.  ROHRER.    (No.  9041.) 

(Sapnme  Court  of  Cf^ndo.   Jme  5^  1822.) 

Inane  persons  ^ssgi— County  eoirt  anthoriz- 
•d  to  allow  conservator  to  eompromlse  "des- 
perate" claims. 
Where  a  conservator  of  a  person  adjndged 
biBane  brought  suit  to  set  aside  a  deed  exe- 
cuted by  the  latter,  and  the  district  coart  held 
that  the  deed  was  valid,  grantee  being  sane  at 
time  of  delivery,  nnier  Rev.  St.  IIWS,  §  7181. 
providing  that  the  cotmty  court  may  authorize 
a  sale  or  compounding  of  a  desperate  claim 
of  an  estate,  the  county  court  bad  the  discre- 
tion to  decide  whether  it  was  desirable  to  com- 
promise, "desperate"  meaning  without  hope, 
and  hope  denoting  some  degree  of  expectation. 

En  Banc. 

Elrror  to  County  Court.  City  and  County  of 
Denver ;  Ira  O.  Bothgerbei,  Jud«e. 

Petition  by  O.  W.  Darrow,  as  ctnaerrator 
of  the  estate  of  Elizabeth  M.  Rohrer.  Insane, 
toT  leave  to  compromise  Btdt  against  estate. 
Elizabeth  M.  BcArer,  by  Margaret  H.  Mur- 
phy,  her  next  friend,  and  Sfargaret  H.  Mur- 
phy, Indlvidnally,  opposed  the  petition. 
From  an  order  daiylng  petitioner  the  right 
to  compromise,  petitioner  brlnga  error.  Re- 
versed, with  directions. 

C,  W.  Darrow,  of  Glenwood  Springs,  and 
Dana,  Blount  &  Sllv^rsteln,  of  Denver,  for 
plaintiff  in  error. 

Barnwell  S.  Stuart  and  Jphn  J.  Morrissey, 
both  <^  Denver,  for  defendants  In  error. 


DENISON,  J.  Darrow,  plaintiff  in  error, 
Is  conservator  of  the  estate  of  the  defendant 
In  error,  Elizabeth  M.  Hohrer,  appointerl  by 
the  county  court  of  Denver.  He  brotight  a 
suit  against  one  Mrs.  Wagenblast  to  set 
aside  a  deed  from  hia  ward  to  her,  on  the 
ground  that  it  was  the  deed  of  a  lunatic 

Pending  that  suit  he  ai^lied  to  the  county 
court  and  obtained  leave  to  comrnromise  the 
suit  by  the  payment  to  him  of  S2,600  and  the 
conveyance  of  a  small  house  worth  $600. 


DARROW  V.  ROHRER  gSt 
(107  P.) 

The  case  was  tried  on  its  merits.  The 
district  court  took  up  the  qnestiffli  of  Mrs. 
Sohrer'a  sanity,  ^ound  that  she  was  sane  at 
the  time  ot  the  deUrery  of  the  deed,  and 
that  the  deed  was  In  effect  a  release  of  a 
mortgage  and  was  valid,  and  rendered  a  de- 
cree In  favor  of  Wagenblast  Thereupon  the 
conservator  again  applied  to  Qa  county  court 
for  leave  to  compromise  as  before.  pRie 
judge  of  that  court  stated  that  be  considered 
it  for  the  best  interest- (tf  tbe  estate  to  make 
the  compromise,  but  that  he  regarded  his 
court  as  controlled  by  the  opinion  of  this 
court,  and  therefore  he  directed  the  conser-, 
vator  to  Wag  the  district  court  case  here 
and  also  to  sue  out  a  writ  of  error  upon  his 
own  indgment  denying  the  petition  for  leave 
to  compromise.  The  case  now  before  us  is 
on  error  to  the  county  court  upon  Bald  de- 
nial. The  district  court  case  la  also  here 
and  Is  determined  with  this. 

The  county  conrt  was  not  concluded  by  our 
former  dedslcn  tram  granting  tlie  second 
petition  to  compnnnise.  Nettiber  of  the  rea- 
s<m8  for  our  decision  necessarily  existed 
when  that  petition  was  presented,  ^e  de- 
cision of  tbe  district  court  had  put  the  claim 
against  Wagenblast  In  a  different  position, 
and  we  cannot  say  that  the  county  court 
might  not  Ju^ly  regard  It  as  desperate. 
"Deqierate"  means  without  hope.  Hope  de- 
notes some  d^ree  of  expectation.  If  there 
was  no  expectation  whatever,  the  case  would 
t>e  desperate,  even  though  success  might  still 
be  regarded  as  possible;  and,  if  the  settle- 
ment appeared  to  be  for  the  benefit  of  the 
estate  without  regard  to  the  question  of  Mrs. 
Wagenblasfs  testimony,  then  It  would  be 
proper  to  grant  the  relief. 

Our  conclusion  la  that  the  county  court 
should  have  exerdsed  ita  discretion  and 
should  have  direct^  the  conservator  to  con- 
summate the  compromlsev  l'>  as  It  seems 
was  the  fact.  It  regarded  that  as  desirable 
and  proper.  . 

We  are  affirming  the  judgment  of  the  dis- 
trict court  on  its  finding  that  the  transaction 


.  ^  ^,  between  Wagenblast  and  Rohrer  was  a  mort- 

The  Pay>°ent  ™  made  and  the  conveyance  „^ 

executed,  and  they  are  stUl  held  by  the  con-         ty,^         r«.»m<.«»  l^t^Knn 
servator.    That  order  of  the  county  court 


was  brought  here  on  error,  and  we  reversed 
It  on  the  ground  that  the  claim  was  not 
shown  to  be  desperate  (R.  S.  g'  7161),  and 
that  the  purpose  of  the  compromise,  which 
was  stated  to  be  to  enable  the  estate  of  the 
lunatic's  deceased  husband  to  more  readily 
def^d  against  certain  unjust  claims  through 
Mrs.  Wagenblast's  evidence,  was  an  illegal 
purpose.  We  declined  to  determine  whether 
Mrs.  Rohrer,  was  actually  insane,  or  whether 
ahe  having  been  adjudged  insane,  lier  insan- 
ity could  be  questioned  In  the  case  in  the 
district  court ;  but  we  directed  that  that  case 
l>e  tried  on  its  merits.  Rohrer  v.  -Darrow,  66 
Colo.  46S,  182  Pac  18. 


that  the  said  payment  of  $2,500  by  way  of 
compromise  was  regarded  by  tlie  district 
court  as  fully  discharging  the  dalms  of  Mrs. 
Rohr«*  as  heir  of  her  husband  under  the 
contract  shown  In  that  case.  If  so,  from  the 
facts  now.  t>efore  us,  we  can  see  no  reason 
why  the  compromise  should  not  be  consum- 
mated. , 

The  Judgment  is  reversed,  with  directions 
to  the  court  to  consider,  upon  such  facts  as 
may  be  brought  before  It,  whether  tlie  com- 
promise is  desirable  and  proper  and  exercise 
its  Judgment, 

TELLER,  Acting  Chief  Justice,  and  Air 
LEN,  BURKE,  and  WHITFORD,  JJ.,  con- 
cur. 
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ROHRER  V.  WAGENBLA8T  •!  wL 
(No.  1001 1.) 

(Si^reme  Coort  ot  Ocdorado.   Juw  S,  1922.) 

1.  iBMBt  p«raMs  «=>73— MortgagM  mrtltlad 
to  reloate  om  paymoit  of  debt. 

In  an  action  to  set  aside  a  deed  which  was 
In  effect  a  release  of  a  mortgage  on  the  ground 
that  grantor  was  insanoi  the  mortgageo,  hav' 
log  paid  the  debt,  was  entitled  to  the  release, 
whether  grantor  was  sane  or  insane. 

2.  Appeal  aid  error  ^=>IOIO(I)— Court's  And. 
log  that  a  deed  was  a  Mortgage  »t  ahewa 
■■authorized. 

The  trial  court's  flnding  that  a  deed  was  a 
mortgage  cannot  be  disturbed  where  U  doea 
not  appear  that  the  court  might  not  hare  been 
Justly  so  conriueed  b^ond  a  reasonaUe  doubt. 

En  Banc. 

Error  to  District  Coort,  City  and  County 
of  Denver;  Greel^  W.  Whltford,  Judge. 

Action  by  fUizabetta  U.  Bohrer,  by  her  next 
Mend  Mai^vet  H.  Murphy,  substitnted  for 
Cbarles  W,  Darrow,  aa  conservator  of  the 
estate  ot  Elizabeth  H.  Birfirer,  Innatie, 
ai^Unst  Martha  U  WagmUast  and  otfam. 
Judgmoit  for  defendants,  and  plainOff  brings 
error.  Affirmed. 

Barnwell  S.  Stuart  and  John  J.  Morrlss^, 
both  of  Denver,  for  plaintiff  In  error. 

Sabitt  &  McGlasban,  of  Denver,  for  defend- 
ants In  wror. 

DBNISON,  J.  Elizabeth  M.  Rohrer  brings 
error  npon  a  decree  of  the  district  court  ot 
Denver  declaring  valid  a  deed  from  her  to 
^e  jd^Nidant  In  error  Wagenblast.  Sec 
Rohrer  v.  Darrow,  66  Colo.  463,  182  Pac.  13, 
and  Darrow  v.  Rohrer,  207  Pac  861,  decided 
at  the  present  term. 

[11  The  essential  tacts  are  as  follows: 
Darrow,  as  conservator  for  the  present  plain- 
tiff in  error,  brought  a  suit  in  the  district 
court  to  set  aside  a  deed  from  his  ward  to 
Mrs.  Wagenblast,  on  the  ground  that  the 
grantor,  at  the  time  of  the  execution  of  the 
deed,  was  an  adjudged  lunatic.  The  decree 
found  that,  though  adjudged  a  lunatic,  she, 
at  the  time  of  the  execution  of  the  deed,  was 
not  such,  that  the  title  to  the  property  de- 
scribed In  the  deed  had  been  in  her  to  secure 
an  Indebtedness  which  had  been  fully  paid, 
and  that  she  bad  no  further  interest  therein. 
The  effect  of  this  decree  was,  of  course,  that 
she  was  a  mortgagee  and  that  the  deed  In 
question  was  a  release,  and,  since  Rohrer  was 
a  mortgagee  and  the  debt  was  paid,  Mrs. 
Wagenblast  was  entitled  to  a  release,  wheth- 
er Mrs.  Bohrer  was  sane  or  Insane.  If  there 
had  been  no  deed,  with  these  facts  before  the 
court,  it  could  not  have  refused  a  decree  tor 
a  release.  It  is  immaterial,  therefore,  wheth- 
er it  was  error  to  try  the  question  of  the 
sanity  of  the  adjudged  lunatic,  or  whether 


the  evidence  was  snfflclent  to  show  Mrs. 
Bohrer  to  be  aane,  or  whether  the  deed  was 
valid.  Even  it  all  these  things  were  errone- 
ously determined,  there  Is  no  prejudice,  be- 
cause in  any  event  the  title  to  the  property 
must  be  held  to  be  in  Mrs.  Wag^blast. 

[2]  It  is  urged  that  the  proof  that  the 
transaction  was  a  mortgage  must  be  beyond 
a  reasonable  doubt,  and  that  no  such  proof 
is  shown;  but  it  does  not  appear  from  the 
record  that  the  Judge  below,  where  the  wit- 
nesses all  appeared,  might  not  Justly  have 
been  convinced  beyond  a  reasonable  dOubt, 
and  so  we  cannot  say  he  was  wrong;  and^ 
so  far  aa  payment  to  concerned,  the  defend* 
ant  In  error  has  paid,  including  the  $2,600 
metttl(med  in  Bohrw  v.  Darrow,  sni>n, 
enough  to  justify  the  court  in  flnding  that 
she  has  fully  dlf^rharged  all  liability  secured 
by  the  contract  between  her  and  Mrs.  Wagen- 
blast which  Is  shown  In  the  record. 

We  find  nothing  incompetent  In  the  .testi- 
mony ot  the  witnesses  Howard  and  Parsons. 
It  la  not  necessary  to  discuss  these  matters 
because  they  depend  on  elonentary  prlnd- 
pies. 

Judgment  affirmed. 

TELLER,  Acting  CbUt  Justice,  and  Al*- 
LEN,  BUBKE,  and  WUITFOBD,  JJ.,  eon- 
cur. 


(71  Cede.  MO) 
GROMER  et  af.  v.  PARKE.   (No.  (0135.) 

(Sapreme  Court  of  Colorado.   Jane  5.  1922.) 

1.  Msnlolpal  oorporatlona  «=>65^-Deed  ef  va- 
catloa  admissible  te  deay  allegatiea  that 
stre^  was  a  highway. 

In  a  snit  to  enjoin  obstruction  <rf  a  street, 
where  the  complaint  aliened  the  street  waa  a 
public  highway,  a  deed  of  vacation,  offered  hy 
defendants,  purporting,  under  Rev.  8t  1906,  | 
6521,  to  vacate  the  street,  was  eompetfent  t« 
disprove  under  an  aDegation  that  the  street 
was  a  highway. 

2.  Pleadlsg  ^8(1 1)— Avermeflt  that  prenlsaa 
are  highway  avers  sltlmate  fast 

An  allegatlpn  that  certain  property  Is  a 
highway  is  one  of  ultimate  tact 

3.  Pteadlsg  «s>l23— Allegatton  that  stratt  la 
a  highway  traversable  by  geaeral  dealal. 

In  a  suit  to  enjoin  obstruction  of  a  street 
on  the  ground  that  it  Is  a  public  highway,  hetd, 
that  the  allegation  that  the  street  Is  a  high' 
way  may  be  traversed  by  general  denial,  and 
In  such  case  a  deed  of  vacation  la  not  aaattw 
of  confession  and  avoidance. 

4.  Pleading  ^11  —  Allegatiea  at  owatrkhip 

or  highway  held  evidentiary  fact  not  affect- 
isg  answer  denying  street  was  a  highway. 

Where  the  isene  was  whether  a  street  wa» 
a  highway,  in  a  snit  to  enjoin  obstruction  of 
a  street  ott  the  ground  that  it  is  a  paUic  high 
way,  an  allegation  in  the  answer  that  defend- 
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into  were  abaolnte  ownen  of  tbe  land  fn  qae»- 
tfon  mi  not  improve  their  answer  denying  that 
the  street  ma  a  highway ;  sadi  ownership  be- 
ing a  mere  evidentiary  fact  on  the  iasDe  of 
whether  or  not  the  etreet  was  a  hi^way. 

Department  2. 

Error  to  District  Court,  lincoln  County; 
AMbur  Oomfortta,  Judge. 

Suit  by  Fhul  &  Fbpke  against  J.  a 
Gromer  and  others.  From  Judgment  tot 
ptolntiff,  defendants  bring  error.  Reversed 
and  remanded. 

Floyd  J.  Wilson,  of  DenTer.  Charles  H. 
Beeler,  of  Hugo,  and  Frederick  Sass,  of 
Denver,  for  plaintiffs  in  error. 

John  G.  Reid,  of  Hugo,  and  Charles  H. 
Haines,  of  Denver,  for  defendant  In  error. 

DENISON,  J.  The  defendant  In  error  ob- 
tained a  permanent  injunction  against  tbe 
[AalntlfTs  In  error  fortilddlng  the  obstruction 
of  Boyd  street,  in  the  town  of  Hugo,  and 
tb^  bring  error. 

The  comidaint  alleged  that  one  Clark^ 
In  1886,  filed  a  plat  with  a  number  of  blocks 
subdivided  into  lots,  which  dedicated  streets, 
Including  Boyd  street,  and  that  ever  since 
tbat  time  Boyd  street  had  been  and  remained 
a  public  highway ;  that  the  plaintiffs  owned 
lots  fronting  thereon  and  that  tbe  defoid- 
ants  had  obstructed  said  street  with  a  fence ; 
and  prayed  for  temporary  and  permanent 
Injunctlw.   Both  were  grained. 

Tbe  answer  contained  a  general  denial  and 
a.  statement  that  tbe  defendants  were  the 
absolute  and  unqualified  owners  in  fee  of 
the  obstmcted  portion  of  the  street  This 
was  denied  by  replication. 

On  the  trial  the  plaintiff  introduced  the 
Clarke  ^t,  proved  the  buUdlng  of  the  face 
by  defendants,  gave  evidence  of  damages, 
and  rested. 

[1-1]  The  defendants  ottered  In  evidence  a 
deed  of  vacation,  reonUed  Novembo-  16, 
1907,  which  purporto  to  vacate  various 
streets  and  alleys  in  accordance  with  Rev. 
Stats.  1908,  I  6521,  Indudhig  the  obstructed 
portion  of  Boyd  street  This  was  objected  to 
and  was  excluded  by  the  court  on  the 
ground  Oiat  the  vacation  had  not  been  plead- 
ed. This  was  '«:ror.  The  all^Umi  that 
Boyd  street  was  a  highway  was  an  ultimate 
fact,  like  an  allegation  of  ownersh^.  See 
Baker  t.  Cordwell,  6  Colo.  IM;  Elliott  et  al. 
T.  First  Natn  Bank  of  Oreeley,  80  Colo. 
279,  70  PaC.  421;  Updegraff  v.  Lesem,  15 
Colo.  App.  297,  802,  62  Paa  842.  The  plat 
and  dedication  were  one  kind  of  evidence  of 
that  fact,  like  the  ctmreyances  by  which  a 
platoCltt  acquired  ownersh^  Averments  of 
a  aeries  of  facts  by  whidi  plaintiff  acquired 
title  are  mere  evidence.  Clink  v.  Thurston. 
47  Cal.  21;  Ouenln  r.  Halbouer  et  aL,  32 
Colo.  51,  74  Pac.  885.    See,  also,  Pike  et  aL 


V,  Sutton  et  al.,  21  Colo.  84,  39  Pac.  1084. 
So  of  tbe  facts  by  Which  the  land  In  Boyd 
street  became  a  highway.  Highway  or  not 
was  the  real  issue.  The  general  denial  per- 
mitted the  Introdnctlon  of  auy  evidence 
tending  to  disprove  the  allegation,  and  tbe 
deed  of  vacation  was  competent  to  that  end. 
Payne  v.  Williams,  62  Colo.  86,  91,  1«0  Pac. 
196;  Sylvis  v.  Sylvls,  11  Colo.  319,  17  Pac 
912;  Pike  et  al.  v.  Sutton,  21  Colo.  84, 
39  Pac.  1084.  See,  also,  Cuffliln  v.  Halboner 
et  aL,  32  Colo.  51,  74  Pac.  885;  Swanson 
Theater  Co.  v.  Pueblo  Opera  Block  Inv.  Co., 
70  Colo.  88,  107  Pac.  762;  Hallack-Sayei^ 
Newton  Lumber  Co.  v.  Blake, '4  Cola  App. 
486,  86  Pac.  654;  Mott  v.  Baxter,  29  Colo. 
418,  421,  68  Pac.  220;  St  Louls  L.  B.  B. 
Co.  T.  Colo.  Natl.  Bank,  8  Colo.  70,  72,  5 
Pac.  800.  It  was  not  a  matter  of  confession 
and  avoidance. 

[4]  Defendants*  allegation  that  they  were 
owners  of  the  portion  of  Boyd  street  In  ques- 
tion did  not  improve  tbeir  answer;  on  the 
contrary.  It  tended  to  raise  an  Issue  of  owner- 
ship, whereas  ownership  by  defendants  was, 
at  most,  merely  evidence  tending  to  dis- 
prove tbe  status  as  a  highway. 

It  appears  from  tbe  record  that  at  the 
date  of  said  vacation  the  defendants  or  some 
of  them  owned  the  lots  now  owned  by  the 
plaintiff,  but  the  deed  by  which  tbey  con- 
veyed them,  which  was  of  a  later  date  than 
the  vacation.  Is  not  shown ;  we  cannot  there- 
fore, consider  Its  effect. 

Reversed  and  remanded. 


TEUjER,  Acting  a  J„ 
J^  concur. 


and  WHITFORD, 


a05  Or.  1> 

BRISTOW  at  aJ.  v.  JENNINGS. 
(Supreme  Goort  of  Oregon.   June  27,  1022.) 

1.  Wills  «»792(l)-^ets  sf  widow  held  Mt 
sufficient  te  estMllsh  elsetlen  afltiost  will. 

The  refusal  of  the  widow  to  qualify  as 
executrix  under  the  will  on  tbe  ground  that  it 
might  compromiae  her  right  to  take  her  stat- 
utory third  la  tbe  husband's  property,  and  her 
statements  to  another  executor  and  others  that 
she  Intended  to  take  her  statutory  interest, 
and  not  the  devise  ander  the  wilL  are  not  snf- 
6cient  to  establish  on  election  by  the  widow 
under  Laws  1017,  p.  687,  §fi  1.  8,  amending 
L.  O.  li.  58  7286,  7316. 

2.  Wills  «:=3782 ( 2 >— Devise  Inoosslsteat  wHh 
dower  requires  election  by  widow. 

Laws  1917,  p.  687,  1,  3.  whidi  enlarged- 
the  rights  of  widows  by  permitting  them  to 
elect  to  take  in  Hen  f>f  dower  the  fee  in  one- 
third  of  the  property  of  which  the  husband  was 
seized  dnri^  marriage,  and  protected  such 
right  agoiuBt  a  devise  by  the  husband,  does  not 
manifest  an  intention  to  permit  tbe  widow  to 
take  one-third  of  the  husband's  real  estate  in 
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fee  In  addition  to  the  devise  made  to  her  by 
the  will,  so  that  she  wHI  be  reqaired  to  elect 
between  the  provision  made  for  her  by  the 
wfll  and  her  statutory  right,  where  the  will 
expressly  declares,  or  it  appears  by  clear  im- 
plication, that  its  provisions  were  Intended  to 
be  In  Hen  of  the  statutory  right. 

3.  Wills  <@=»782(2)— Statute  requiring  electloa 
between  will  and  dower  changes  equitable 
rule  as  to  preeamptlon  that  provision  is  !■ 
addition  to  dower. 

Or.  li.  §§  10070,  10071,  requiring  the  widow 
in  all  cases  to  elect  between  the  provisions  of 
ber  husband'a  will,  and  her  dower,  unless  it 
plidnly  appear*  from  the  will  she  was  entitled 
to  both,  and  making  the  failure  to  apply  for 
dower  within  a  year  after  the  hosband's  death 
equivalent  to  an  dectioa  to  take  under  the 
win,  changed  the  rule  in  equity  prevailing  in 
the  absence  of  statute  that  every  devise  or 
bequest  to  the  wife  is  presumed  to  be  in  addi- 
tion to  her  dower  right,  and  she  is  required  to 
elect  only  where  the  testator  expressly  de- 
dares  the  gift  to  be  In  Uen  of  dower. 

4.  Wills  ^802(5)— Devise  to  willow  lectins 
to  talce  under  statute  Is  applied  to  compen- 
sate beneficiaries  disappointed  by  the  eleo- 
tion. 

The  devise  msde  to  a  widow  who  elected 
to  take  under  the  statute  instead  of  under  the 
Will  is  applied  to  compensate  the  beneficiaries 
under  the  will  who  may  be  disappointed  as  a 
result  of  her  election. 

5.  Wills  «s>790— Widow  has  reasonable  tine 
within  which  to  elect  between  devise  and 
statutory  third. 

Since  Laws  1917,  p.  687,  SI  1*  3>  giving 
a  widow  the  right  to  take  a  fee  in  one-third  of 
her  biisband's  estate  in  lieu  of  dower,  and 
providing  that,  in  the  absence  of  a  contrary  in- 
tent or  election,  she  is  presumed  to  have  elect- 
ed to  take  the  statutory  third,  but  creating  no 
presumption  as  to  election  between  her  rights 
under  the  wilt  and  her  statutory  third,  as  is 
made  for  election  between  her  dower  right  and 
her  rights  under  the  will  by  Or.  L.  §S  10070, 
10071,  the  widow  has  a  reaeonable  time  after 
the  death  of  her  husband  within  wbidi  to  make 
her  electioa  to  take  under  the  statute. 

6.  Wills  ^794— Widow'a  answer  to  suit  by 
beneficiaries  held  sufflolent  eleotlon  to  take 
statutory  third. 

Where  the  beneficiaries  under  a  will  which 
gave  a  widow  a  life  interest  in  the  property  in 
which  she  was  liying,  and  which  she  continued 
to  occupy  without  objection  by  the  heirs,  as  she 
was  permitted  to  do  by  Or.  L.  H  100G4,  10075, 
brought  suit  to  quiet  the  title  of  the  benefi- 
ciaries to  other  property  devised  to  them 
under  the  will,  the  answer  of  the  widow  in 
such  suit  claiming -her  statutory  interest  In 
one-third  of  all  her  husband's  estate  was  a  suf- 
ficient election  on  her  part  to  take  under  the 
statute,  and  not  under  the  wilL 

Department  2. 

Appeal  from  Circuit  Court,  Lane  County; 
■  0.  F.  Skipworth,  Judge. 


Suit  by  Darwin  Brlstow  and  otlim  against 
Sadie  L.  Jennings  to  qniet  Utle.  Decree  for 
complainants,  and  defotdant  ai^eeli.  De- 
cree modified. 

L.  Bllyeu  and  A.  0.  WoodCM^  boOi  of 
Eugene,  for  arodlant. 

E.  R.  Bryson,  of  Eugene  (Smltb  &  Biyaoa, 
of  Eugene,  <»i  the  brl^),  for  reapondents. 

McCODRT,  J.  Flalntifla  commesiced  this 
suit  to  quiet  the  title  to  aevetal  parcels  of 
land  In  Lane  county.  Dtf  endant  has  appealed 
from  a  decree  the  circuit  court  qniettng 
the  title  and  rights  of  the  plaintiffs  to  the 
lands  In  suit  as  against  all  daima  and  de- 
mands of  defendant 

Augustus  G.  Jennings  died  December  23, 
1917,  leaving  a  widow,  the  defendant  herdn, 
and  also  10  children  by  a  previous  marriage. 
By  his  last  will  and  testament  he  devised 
and  bequeathed  to  the  defendant  for  use 
during  her  natural  life  the  real  property 
upon  which  decedent  and  Hie  d^endant  re- 
sided, consisting  of  one  lot  and  a  fractional 
lot  in  the  dty  of  Eugene,  also  all  household 
furniture  in  the  premises  mentioned.  Indnd- 
Ing  family  snppllea  and  feed  for  cow  and 
ohidcens  on  hand  at  the  time  of  the  testator's 
death.  It  was  also  provided  In  the  will  that, 
in  the  event  of  defendant's  remarriage  with- 
in two  years  after  the  testator's  death,  de- 
fendant should  have  the  free  use  of  the 
premises  devised  to  her  for  two  years  the» 
after,  or,  in  the  event  of  her  death,  the  prop- 
erty should  at  once  revert  to  the  10  children 
of  the  testator,  or  the  Issue  of  their  bodies, 
share  and  share  alike.  An  undivided  one- 
tenth  of  all  the  remainder  of  the  testator's 
property,  after  paymoit  of  debts,  expenses 
of  administration,  and  special  bequests,  wta 
devised  to  each  of  the  10  children  of  the 
testator.  The  property  left  by  decedent  oth- 
er than  that  devised  to  defendant,  consisted 
ot  two  lots  and  a  fractional  lot  In  the  dty  of 
Eugene  and  260  acres  of  land  In  Lane  county 
and  personal  property  of  the  approximate 
value  of  $750. 

Plaintiffs  Brlstow  and  Snodgrass  are  the 
executors,  and  plaintiff  Sarah  Mildred  Fltat 
the  executrix,  of  the  last  will  of  decedent 
The  other  plaintiffs,  and  also  the  said  Sarah 
Mildred  Flint,  are  the  children  of  tbe  testator 
find  devisees  under  his  will. 

This  suit  Involves  the  real  property  devised 
by  the  will  other  than  that  In  which  defend- 
ant was  given  a  conditional  life  estate.  De- 
fendant contends  that  she  Is  the  owner  In 
fee  simple  of  an  undivided  one-third  of  all 
the  real  property  described  In  plaintiff's  com- 
plaint, and  that  title  thereto  vested  In  her 
by  virtue  of  the  provisions  of  chapter  351. 
Laws  of  1917.  which  5;o  far  as  applicable  to 
this  case,  rends  as  follows: 

"SectioB  1.  The  widow  of  every  deoeased  Per- 
son shall  be  entitled  to  dower,  or  the  use,  Aar- 
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Ins  bar  natural  Itle,  of  one-baU  pert  of  aU  the 
land  ■whereof  her  hiuband  was  Mixed  of  an  ca- 
tat«  of  inheritance  at  any  time  dnring  the  mar- 
rlace,  unless  she  is  lawfully  barred  thereof; 
(provdM,  hotower,  that  any  woman  entitled  to 
dower,  may,  at  her  election,  take  in  lieu  of  snch 
dower  the  undivided  third  part  la  her  individual 
right  in  fee  of  the  whole  of  the  land  whereof 
the  husband  was  seized  of  an  estate  of  inherit- 
ance at  any  time  durii^  the  marriage,  unless 
■he  is  lawfully  barred  thezeot  And  provided 
further,  that  when  a  widow  shall  be  entitled  to 
an  election  under  this  section,  she  shall  be 
deemed  to  hare  elected  to  take  the  undivided 
third  of  such  lands  unless  within  oue  year  after 
the  death  of  her  husband  she  shall  commence 
proceedings  for  the  asaigniQent  or  recovery  of 
her  dower.)" 

"Sec.  8.  Every  person  of  twenty-one  yean  of 
age  and  upward,  of  sonnd  mind,  may»  hy  last 
iriU,  devin  all  his  estate*  real  and  penonal, 
saving  to  ^e  widow  hw  tower  or  her  election 
ihereander/' 

Section  1  of  chapter  331.  Laws  of  1917, 
above  set  ont,  amended  section  7286,  L.  O.  L., 
by  adding  thereto  that  portion  In  parentheses, 
and  section  3  amended  section  7316,  L.  O.  L., 
by  adding  thereto  the  portion  underscored. 
Ilie  above-mentioned  amendatory  provisions 
have  been  repealed  and  the  statutes  restored 
to  their  previous  form  by  chapter  351,  Laws 
of  1919  (secUons  10063.  10092,  Or.  L.) 

Defendant  was  nominated  by  the  will  as 
exe<ntrix  thereof  to  serve  jointly  with  ylaln- 
tiff  Darwin  Brlatow  and  plaintiff  Sarah  Mil- 
dred Flint,  and  on  February  14, 1918,  defend- 
ant, in  writing,  refused  and  declined  to  ac- 
cept the  anwintment  or  to  qualify  and  serve 
as  sach  executrix.  The  will  was  admitted 
to  probate  February  21.  1918,  and  the  plain- 
tiff P.  E.  Snodgrass.  ander  authority  given 
In  tbe  will,  was  appointed  as  executor,  to 
serve  Instead  of  defendant. 

At  or  abont  the  time  defendant  executed  in 
writing  her  refusal  to  qualify  or  serve  as 
executrix,  she  informed  plaintiffs  Bristow 
and  Flint  and  E.  R.  Bryson.  attorney  for 
the  estate,  that  she  would  not  accept  the 
tn-ovisionB  made  for  her  in  the  will,  and  that 
she  declined  to  act  as  executrix  for  the  rea- 
son that  it  might  affect  her  right  to  take 
what  the  law  allowed  her,  in  preference  to 
the  will.  After  the  will  was  admitted  to  pro- 
bate, defendant  had  several  conversations 
with  the  plaintiff  Bristow,  in  which  defend- 
ant Informed  Bristow  that  she  never  would 
accept  of  the  will,  in  response  to  which  Bris- 
tow said  in  effect  that  he  would  not  accept 
tbe  provisions  of  the  will  If  he  were  in  de- 
fendant's place.  Defendant  also  discussed 
the  matter  with  the  plaintiffs.  Flint  and  Har- 
baugb  on  several  occasions,  in  each  of  which 
defendant  stated  that  she  could  not  accept 
the  provisions  of  tbe  will,  and  to  tbe  plain- 
tiff Barbaugh  defendant  stated  that  sbe  did 
not  want  to  take  under  the  will;  tbat  she 
wanted  her  one-third  interest. 

Defendant  used  the  household  goods  and 
provisions  bequeathed  to  her  and  continued 
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to  occupy  the  real  property  deriaed  to  her  by 
the  will  of  her  husband,  to  wliidi  plalntlffla 
made  no  objectlcm. 

In  support  of  the  decree  of  the  circuit 
court,  plaintiffs  insist  that  defendant  was 
compelled  to  elect  between  the  provisions 
made  for  her  by  the  will  and  the  rights  given 
her  by  statute,  and  that,  having  failed  to 
commence  proceedings  for  the  recovery  of 
her  dower,  she  Is  conclusively  presumed  to 
have  taken  under  tbe  will,  and  that  by  such 
action  she  relinquished  or  waived  her  right 
to  dower,  and  with  it,  the  right  glvoi  her  by 
statute  to  take  In  lieu  of  dower  the  undivided 
one-third  part  of  the  lands  of  ber  husband. 
In  sui^ort  of  their  position,  plalntUIB  cite 
Or.  L.  U  10070  and  10071 : 

"Sec  10070.  If  any  lands  be  devised  to  a  wo- 
man, or  other  provision  be  made  for  ber  in  the 
will  of  her  husband,  she  shaU  make  her  elec- 
tion whether  she  will  take  the  lands  so  devised 
or  the  provisions  so  made,  or  whether  she  will 
be  endowed  by  tbe  lands  of  hw  husband;  but 
she  shall  not  be  entitled  to  both  unless  It  plain- 
ly appears  by  the  will  to  have  been  so  intended 
by  the  testator. 

"Sec.  10071.  When  a  widow  shall  be  eutltled 
to  an  election  under  [section  10070]  •  •  • 
she  shall  be  deemed  to  have  dected  to  take  such 
*  •  •  devise,  or  other  provision  unless  within 
one  year  after  the  death  of  ber  husband  sbe 
shall  commence  proceedings  for  tbe  assignment 
or  recovery  of  her  dower." 

[1]  Tbe  acts  and  conduct  of  the  defendant 
above  mentioned  are  iuEfufficient  to  consti- 
tute an  election  betwe^  the  provisions  of 
the  will  and  defendant's  dower  rights.  The 
statute  permitted  defendant  to  occupy  the 
dwelling  and  to  have  sustenance  out  of  the 
estate.  In  the  absence  of  objection  by  the 
heirs,  whether  ber  husband  died  testate  or  in- 
testate.    Or.  L.  %%  10064,  10075. 

Defendant's  refusal  to  act  as  executrix  was 
not  conclusive  on  the  question  of  election. 
The  statute  allowed  her  a  year  to  determine 
whether  or  not  she  would  reject  the  provi- 
sions of  the  will  and  be  endowed  by  the  lands 
of  her  husband,  and,  In  the  absence  of  pro- 
ceedings within  that  time  commenced  by  de- 
fendant to  recover  her  dower,  notbing  short 
of  conduct  constituting  an  estoppel  would 
amount  to  an  election  wltbln  that  period. 
Bretz  V.  Matney,  60  Mo.  444;  Spratt  v.  Law* 
son,  176  Mo.  175,  180,  75  S.  W.  642;  Owens 
V.  Andrews,  17  N.  M.  597,  131  Pac.  1004.  49 
L.  R.  A.  (N.  S.)  vyi2,  and  note;  Alexander 
on  WUls,  SS  826,  828. 

However,  upon  the  expiration  of  one  year 
after  the  death  of  her  husband,  defendant 
Is  presumed  to  have  elected  to  take  the  pro- 
visions of  the  will  and  to  have  relinquished 
or  waived  her  right  to  dower.   Or.  L.  S  10071. 

Chapter  331,  Laws  of  1917,  created  a  right 
which  the  widow  might  take  at  her  election 
ns  a  substitute  for  dower,  and  in  section  3 
placed  upon  the  power  of  the  husband  to  dis- 
pose of  that  right  by  will,  without  the  con- 
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Bent  at  tbe  wife,  the  same  Testrlctloiu  that 
apply  to  dower.  Tbe  language  of  the  stat- 
ute Is  "saving  to  the  wlAow  her  dower  or  her 
Section  thereunder." 

The  statutes  (Or.  L.  SS  10070  and  10071) 
provide  for  an  election  by  the  widow  between 
the  provisions  of  the  will  of  the  husband  and 
dower,  and  section  1  of  chapter  331,  Laws  of 
1917,  provides  for  an  election  by  the  widow 
between  her  primary  right  to  tbe  dower  and 
her  alternative  right  to  an  undivided  third 
part  In  fee  in  the  lands  in  lieu  of  dower, 
but  no  statutory  provision  Is  made  for  an 
election  between  the  latter  right  and  testa- 
mentary provisions  In  favor  of  the  wife. 

[2]  Nevertheless  it  Is  obvious  that  In  any 
case  where  tbe  will  of  the  husband  devises 
real  property  to  another  In  which  bis  wife, 
pursuant  to  the  statute,  la  entitled  to  claim 
an  undivided  third  part  In  fee,  and  In  the 
same  Instrument  deviees  property  of  his  own 
to  his  wife,  which  expressly  or  by  clear  Im- 
plication is  Intended  to  be  in  lieu  of  sucb 
statutory  rights,  there  are  presented  at  the 
death  of  the  testator  all  of  the  conditions 
which  generally.  If  not  universally,  impose 
upon  a  widoiv;  the  obligation  to  elect  between 
the  provisions  given  to  her  by  tbe  will  of  ber 
husband  and  the  rights  given  her  by  law. 
Pomeroy  Gq.  Juris.  (4th  Ed.)  H  305,  462,  487, 
492-194, 

[31  It  does  not  plainly  appear  by  the  will 
that  the  testator  intended  that  the  defend- 
ant should  have  tbe  devise  and  provision 
made  for  ber  In  tbe  will,  and  also  that  she 
should  be  endowed  by  the  lands  of  her  hus- 
band. In  tbat  situation  the  defendant  was 
obliged  by  the  plain  directions  of  the  statute 
to  make  her  election  whether  she  would 
take  the  provisions  of  the  will  or  whether  she 
would  be  so  endowed.  She  could  not  take 
both.   Or.  L.  {  10070. 

Tbe  rule  established  by  the  statute  last 
cited  Is  contrary  to  tbe  rule  in  equity,  which 
prevails  In  the  absence  of  statute,  tbat  every 
devise  or  bequest  made  to  the  wife  Is  pre- 
sumed to  be  Intended  to  be  In  addition  to 
her  dower  right,  and  she  Is  required  to  elect 
only  in  those  cases  where  the  testator  ex- 
pressly declares  the  testamentary  gift  to  be 
In  lieu  of  dower,  or  such  appears  to  be  bis 
Intention  from  clear,  unequivocal  language 
making  testamentary  provision  inconsistent 
with  the  claim  of  dower.  Pomeroy  Eq.  Juris. 
(4th  Ed.)  IS  492-494. 

[41  In  either  case,  if  the  widow  elects  to 
take  under  the  will,  she  relinquishes  and 
waives  her  dower  right,  and,  on  the  other 
hand.  If  she  elects  to  take  the  right  given 
her  by  the  statute,  thereby  renouncing  tbe 
will,  she  retains  the  benefits  arising  out  of 
those  rights,  and  the  property  donated  to  her 
under  the  vpill  Is  applied  to  compensate  the 
beneficiaries  under  the  will  who  may  be  dis- 
appointed as  a  result  of  her  election.  Pom- 
eroy Eq.  Juris.  (4th  Ed.)  H  468,  469,  517. 

Defendant  did  not  take  any  steps  to  re- 


cover dower,  and,  as  between  her  right  to 
take  the  proviaions  of  the  will  and  her  rl^t 
to  dower,  defendant  is  deemed  to  have  elected 
to  take  under  the  will ;  the  statute  declares 
that  to  be  her  choice  of  those  rights,  "unless 
within  one  year  after  the  death  of  ber  hus- 
band she  shall  commence  proceedings  for  the 
assignment  or  recovery  of  ber  dower."  Or. 
L.  {  10071. 

Likewise,  as  between  her  primary  right 
to  dower  and  her  alternative  right  to  take 
in  lieu  thereof  an  undivided  one-third  in  fee 
of  the  lands  of  her  husband,  defendant  la 
deemed  to  have  elected  to  take  the  fee.  Sec- 
tion 1,  c.  331,  Laws  of  1917,  adoi>ts  the  lan- 
guage last  above  quoted,  and  provides  that 
a  widow  "shall  be  deemed  to  have  elected 
to  have  taken  the  undivided  third  of  such 
lands  unless  within  one  year  after  the  death 
of  her  husband  she  shall  commence  proceed- 
ings for  the  assignment  or  recovery  of  her 
dower." 

By  force  of  these  statutes,  dower  1b  simul- 
taneously relinquished  or  waived  in  both 
cases.  In  the  one  case  the  provisions  of  the 
will  are  accepted  in  preference  to  dowef, 
while  in  tbe  other  dower  is  rejected,  and  in 
lieu  thereof  the  right  to  an  undivided  third 
part  in  fee  of  the  lands  of  the  husband  is 
taken.  But  in  all  this  no  choice  or  election 
was  made  by  defendant  between  tbe  provi- 
sions of  tbe  will  and  her  statutory  right  to 
an  undivided  third  part  in  fee  of  the  lands  of 
her  husband. 

It  is  reasonable  to  suppose  that  the  Legis- 
lature intended  by  chapter  331,  liaws  of  1917, 
to  enlarge  tbe  rights  of  widows,  but  the  ex- 
tent to  which  those  rights  were  enlarged  must 
be  gathered  not  only  from  the  enactmrat 
Itself,  but  by  a  consideration  of  related  stat- 
utes and  tbe  general  rules  of  law  which  ap- 
ply to  such  cas^.  Cases  may  arise  where  a 
widow  put  to  her  election  may  have  elected 
to  take  tbe  provisions  of  the  will  in  prefer- 
ence to  dower,  but  who,  having  a  choice  be- 
tween the  provisions  of  the  will  and  the  one- 
third  part  In  fee  of  the  lands  of  ber  husband, 
will  elect  in  favor  of  the  latter  right  In 
tbe  absence,  as  here,  of  a  clear  and  unmis- 
takable intention  of  the  Legislature  to  so 
provide,  it  win  not  be  presumed  that  the 
Legislature  intended  that  a  vrldow  should 
take  both  the  provisions  of  the  will  and  her 
statutory  right  to  an  undivided  third  part 
In  fee  of  the  lands,  where  the  will  oi  the  hus- 
band expressly  declares,  or  it  appears  by 
clear  Implication,  that  the  provisions  of  tbe 
will  were  intended  to  be  in  lieu  of  such  stat- 
utory right.  In  cases  such  as  those  last 
mentioned  the  widow  must  elect  between  the 
provisions  of  the  will  and  her  statutory  right 
to  take  an  undivided  third  part  in  fee  of  the 
lands,  and  without  a  statute  controlling  the 
obligation,  time,  and  manner  of  election  In 
sucb  cases,  the  general  rules  of  equity  in 
respect  to  tbe  doctrine  of  election  apply. 

[6]  Under  those  roles  tbe  election  mast 
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be  made  within  snch  time  as  is  reasonable 
under  all  tbe  circumstances  of  the  parttcalar 
case.  40  Cyc.  1975. 

Statutory  provisions  are  found  in  many 
states  which  give  to  a  widow  the  right  to 
take  an  Interest  In  fee  In  tbe  lands  of  her 
husband,  either  in  addition  to,  or  as  a  sub- 
stitote  for.  her  right  to  dower.  In  cases  aris- 
ing upon  wlUs  purporting  to  dispose  of  the 
statutory  rights  or  estate  created  by  the  stat- 
utes mentioned  the  great  majority  of  the 
courts  In  such  states.  In  the  absence  of  con* 
trolling  statutes,  proceed  npon  the  analogy 
between  those  rights  or  estates  and  the  com- 
mon-law right  of  dower,  and  determine  tbe 
necessity  for  an  election  In  any  such  cases  by 
arollcatlon  of  the  general  doctrine  estab- 
lished in  England  and  many  of  the  states 
ctmceming  election  between  claims  of  dower 
and  tbe  provisions  of  the  will  of  a  husband. 
Pomeroy  Eq.  Juris.  (4th  Ed.)  {§  493,  504, 

til  In  the  Instant  case  It  Is  unnecessary  to 
determine  whether  the  will  Imposed  upon 
defendant  the  obligation  to  elect  between  the 
testamentary  provisions  In  her  favor  and  the 
right  to  an  undivided  part  In  fee  of  the  lands 
of  the  testator.  The  lands  In  which  defend- 
ant was  devised  a  life  estate  are  not  involved 
In  this  suit.  If  no  election  was  required,  de- 
fendant takes  both  the  bwefits  given  her  by 
the  will  and  those  flowing  from  her  statutory 
rights,  and,  If  defendant  was  required  to 
make  such  an  election,  ber  answer  -in  this 
case  and  her  assertion  and  prosecution  of  a 
claim  to  an  undivided  one-third  part  In  fee 
of  the  lands  In  suit  constitutes  an  Section 
to  take  her  statutory  rights,  which  election 
under  the  circumstances  of  this  case  was 
taiade  within  a  reasonable  time.  In  either 
case  defendant  Is  entitled  to,  and  is  tbe 
owner  of,  en  undivided  third  part  In  her  In- 
dividual rtglit  In  fee  of  the  lauds  described 
In  plaintiffs'  complaint. 

The  decree  of  the  circuit  conrt  is  modified 
to  provide  that  tbe  plaintiffs  are  tbe  owners 
of  an  undivided  two-thirds  part  In  fee  of  the 
real  property  described  in  the  complaint,  in- 
stead of  the  whole  thereof,  and  that  the  de- 
fendant Is  the  owner  of  an  undivided  third 
part  in  her  individual  right  in  fee  of  the 
lands  mentioned. 

BURKE7FT,  O.  X.  and  BEAN  and  BBOWN. 
concnt.  • , 


OOS  Or.  3iQ 

RUNNELLS  V.  LEFFEL  at  tl. 

(Suprieme  Gotirt  of  Oregon.   June  27,  1022.) 

f.  CoBrti  «E»90(2)— Deolsloa  vf  Suprene 
Coart,  stars  daelsia  spoi  questions  Involved 
tkonili  eenrt  divided. 

The  deliberate  dedsfon  of  the  Sapreme 
Court,  althongh  pronounced  by  a  divided  court. 


must  be  considered  as  stare  dedsts  upon  tho 
questions  involved. 

9.  Jndgmerrt  <g=»590(2)— Where  former  Judg- 
ment  barred  action,  that  allegatirns  In  second 
action  that  partner  was  conspirator  and  falsi- 
fler  did  not  remove  liar. 
Where  a  sale  of  realty  was  made,  and  the 
agents  were  to  receive  a  commission  when 
notes  given  by  the  purchaser  were  paid  In  cash 
to  the  vendor,  in  an  action  by  one  agent 
against  his  partner  for  his  share  of  commis- 
sions alleged  to  have  been  collected  by  tbe 
partner,  a  decree,  finding  that  tbe  agent  had 
failed  to  prove  that  the  notes  had  been  paid  in 
cash,  and  that  there  was  no  sum  owing  the 
agent  from  his  partner,  was  a  bar  to  a  snbse- 
Quent  action  between  the  parties,  and  an  aver- 
meet  that  his  former  partner  was  a  con- 
spirator and  falsifier  did  not  remove  iba  bar 
of  the  former  judgment. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  Coun- 
ty'; J.  W.  Enowles,  Judge. 

Action  by  A.  M.  Runnells  against  W.  B. 
Leffel  and  another.  From  Judgment  for 
plaintiff  against  defendant  named,  he  ap- 
peals. Reversed. 

See.  also,  98  Or.  842, 176  Pac.  802. 183  Paa 
756. 

This  Is  an  appeal  from  the  Judgment  ren- 
dered In  an  action  at  law  ^osecuted  by  A. 
M.  Kunnells  against  W.  B.  LefTel  and  6.  B. 
Mays,  as  defendants,  wherein  the  plaintiff 
recovered  Judgment  for  |2,950  against  the  de- 
fendant LeffeL  The  action  grew  out  of  the 
partnership  buslnesss  of  W.  E.  Lettd  and  A. 
Si.  Bunuells  as  real  estate  agoits.  During 
the  life  of  the  partnership,  a  contract  was 
made  and  entered  into  by  and  between  the 
[daintifF  herein  and  defendant  Leffel  as  part* 
ners,  and  the  defendant  0.  B.  Mays,  for  the 
sale  of  lands  and  farm  machinery  belonging 
to  him,  for  the  sum  of  $38,000,  the  partners 
to  receive  as  commlsslwi  any  sum  In  excess 
thweot  ^e  firm  of  L^el  &  Kunnells  sold 
the  lands,  consisting  of  2.400  acres,  to  one 

0.  P.  Higlnbotham,  tor  $45,000^  and  In  con- 
sideration of  certain  expense  Incurred  by 
Mays  It  was  then  agreed  between  Mays  and 
ttie  agents  that  Uiey  should  receive  as  cmn- 
mlssion  the  sum  of  $S,90a 

Tbe  sale  was  ma^  In  1915.  On  November 

1,  1915,  Higlnbotham  paid  $8,000  on  the  pur- 
chase price  of  the  lands.  On  November  24th 
$^  of  the  commission  was  paid  to  the  part 
ners,  whidi  they  divided  equally.  On  De- 
cember 11, 1015.  Higlnbotham  qtade  and  de- 
livered to  Mays,  as  part  <xf  the  considera- 
tion for  the  purchase  of  these  lands,  three 
notes,  aggr^tlng  tbe  sum  of  $20,000.  bear^ 
Ing  interest  at  the  rate  of  8  per  cent  per  an- 
num, and  due  November  1.  1916.  November 
1,'  1917,  and  January  1,  1918,  respectlv^y. 
These  notes  were  detlvwed  to  one  J.  B.  Iien- 
bart  as  escrow  holder.   TbereaAor  Ben  F. 
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Bvans  was  niI»UtDted  for  Lenlutrt  bb  es- 
crow bolder  of  tbe  notes,  whlidi  were  later 
deHvered  by  Brans  to  Tolner  Le& 

It  Is  averred  tbat  upon  tbe  collection  of 
these  notes  tbe  partners  were  to  be  paid 
$5,500  of  the  principal,  and  Mays,  tbe  owner, 
|14,S00  tbereot 

On  the  date  of  tbe  execution  of  Uie  Hiree 
notes  above  referred  to,  HIginbotbam  ezecnt- 
ed  otber  notes,  Aggngnting  the  sum  of  $16,- 
000  as  a  part  of  tbe  purchase  price.  Theflb 
notes  were  delivered  to  Mays.  On  March 
1,  1010,  Htelobotbam  paid  an  additional 
$6,000  on  tbe  purchase  price. 

Tbe  amended  complaint  avers,  among  oth- 
er things,  tbat  on  July  7,  1917,  It  was  agreed 
between  Higinbotham  and  Maggie  HIginbo- 
tbam, bis  wife,  and  Leffel,  and  afterwards 
consented  to  by  Mays,  tbat  Maggie  HIgin- 
botbam should  loan  to  her  husband,  or  pay 
for  bim  to  Mays,  tbe  sum  of  $39,000,  as  fall 
payment  of  all  the  notes,  principal  and  in- 
terest, and  tbat  the  land  should  be  conveyed 
to  Maggie  Higlnbotham,  she  to  bold  tbe  same 
as  security  for  tbe  sums  of  money  to  be 
paid  by  her  for  HIginbotbam.  It  was  further 
agreed  between  Leifel,  Mays,  G,  P.  HIgin- 
botbam, and  Maggie  HIginbotbam  tbat  the 
money  advanced  by  b^r  for  her  husband 
should  be  repaid  by  him  to  her,  and  tbat  up- 
on such  repayment  she  was  to  convey  tbe 
land  to  him. 

On  July  7,  1017,  tbe  Interest  accrued  on 
the  balance  of  the  cnmmisstrai  of  $5,600  was 
computed  and  a  part  of  it  deducted,  and  It 
was  then  agreed  between  LefiTel  and  Mays 
that  upon  payment  by  Maggie  HIginbotbam 
tbe  sum  of  $5,900  should  be  paid  by  Mays  a? 
the  balance  of  tbe  conmilsslon  on  account  of 
the  sale  of  the  land. 

On  August  6,  1917,  and  pursuant  to  the 
agreement  of  July  7,  1917,  Maggie  HIgin- 
botbam paid  Mays  $17,000,  whereupon  Mays 
and  wife  conveyed  tbe  land  to  her,  and  she 
and  her  husband  made,  executed,  and  dellv- 
a«d  to  Mays  and  wife  a  note  for  $22,000, 
securing  payment  of  tbe  same  by  a  mort- 
gage on  tbe  land.  The  payment  of  $17,000, 
together  with  the  note  and  mortgage  of  $22,- 
000,  constituted  payment  of  the  notes  execut- 
ed and  delivered  by  HIginbotbam  to  Mays, 
and  tbe  deed  so  executed  and  delivered  to 
Maggie  Higlnbotham  was  executed  and  de- 
livered to  her  as  a  mortgage  In  ordec  tbat 
she  might  liold  tbe  land  as  security  for  tbe 
sums  of  money  advanced  and  paid  by  her 
for  Higlnbotham. 

On  August  6,  1917,  Mays  paid  Leffd  the 
sum  of  $4,400,  and  oa  tbat  date  lieffel  pre- 
tended to  loan  to  Maggie  Higlnbotham  $1,- 
SOO.  In  consideration  thereof,  she  and  0. 
P.  Higinlwtbam  made  and  delivered  to  Lef- 
fel a  note  for  $1,500,  which  was  afterwards 
paid.  This  $4,400  and  note  of  $1,500  were 
paid,  and  made  as  full  payment  of  tbe  bal- 
ance of  commission  owing  by  Mays  to  tbe 


partners  on  accoant  of  fiw  sale  of  Uie  land 
to  Hlsinbotham. 

^le  amended  cmnplalnt  farther  avers  that 
by  reason  of  the  ioompletlon  of  tbe  sale  of 
tbe  land  to  Higlnbotham,  plaintiCC  was  en- 
tiUed  to  have  and  receive  one-half  of  the 
sum  of  $5,900,  with  intraest  fran  August 
6,  1917;  that  at  tbe  time  of  tbe  maklns  of 
the  sale  of  tbe  land  to  HIginbotbam.  It  was 
agreed  between  Ifoys,  Leffel,  HU^botbam 
and  t^alntiff  tbat  a  loan  should  be  secared 
on  the  land  by  Hlginbotliam,  in  order  tbat 
he  might  complete  the  payment  of  the  pur- 
chase price,  and  that  plalntltf  and  Leffd 
should  assist  blm  in  securing  such  loui  in 
order  tbat  the  partners  might  secure  and  re- 
ceive tbe  balance  of  th^r  commission  as 
real  estate  agents;  tbat  on  June  30.  1917, 
it  was  agreed  between  plaintiff,  Leff^,  and 
one  F.  H.  Gaulbe  that  L^el  and  Gaulke 
should  go  upon  the  lands  for  tbe  purpose  of 
examining  the  same,  and  If  the  land  was 
found  to  be  snfflcient  security  Gaulke  would 
make  a  loan  of  $25,000  to  Higlnbotham  In 
order  tbat  he  might  complete  payment  for 
the  land. 

Tbe  plaintiff  further  awred  a  conspiracy 
between  Leffel  and  Mays  to  cheat  and  de- 
fraud plaintiff  of  the  sum  of  money  tbat 
would  be  owing  blm  upon  payment  of  the 
notes  herein  referred  to;  that  pursuant  to 
the  conspiracy  and  with  the  design  of  cheat- 
ing antl  defrauding  plaintiff  and  preventing 
Gaulke  from  making  the  loan,  Leffel,  with- 
out plaintiff's  knowledge  or  consent,  failed 
and  refused  to  take  Gaulke  to  see  tbe  land, 
and  advised  him  that  they  would  not  exam- 
ine It;  that  without  tbe  knowledge  or  con- 
sent of  plaintiff,  and  in  pursuance  of  the 
conspiracy,  and  with  tbe  design  of  defraud- 
ing the  plaintiff,  Leffel  and- Mays  caused  the 
escrow  holder  to  surrender  and  deliver  to 
them  tbe  notes  In  bis  possession;  that  1b 
July  or  August,  1017,  pursuant  to  the  con- 
spiracy, and  with  tbe.  design  and  purpose  of 
cheating  and  defrauding  tile  plaintiff,  Leffet 
and  Iflays  agreed  tbat  th^,  and  each  of  them, 
should  make  it  appear,  and  they  did  make 
it  appear,  that  the  notes  were  surrendered 
and  delivered  to  Mays  on  July  7.  lOlT.  and 
that  on  tbat  date  tbe  contract  between  Mays 
and  Higlnbotham  was  surrendered  and  de- 
livered to  Mays,  and  tbat  thereupon  HIgin- 
botbam turned  tbe  land  back  to  Mays,  and 
thereby  lost  bis  interest  In  tbe  contract  and 
in  the  land,  and  tbat  after  tbe  surrender  at 
the  notes  and  contract  the  land  was  sold 
to  Maggie  Higlnbotham  by  virtue  oi  a  new 
contract  of  sale  with  her;  that,  in  trutb, 
HIginbotbam  did  not  surrender  the  contract 
or  recMve  the  notes  on  July  7, 1917,  and  tbe 
notes  were  not  surrendered  nor  delivered  to 
Higlnbotham  until  August  ^  1017,  the  date 
of  execution  and  delivery  of  the  deed  to  Mag- 
gie Hlglnbottmm,  and  a  new  contract  of  sale 
of  the  land  to  Haggle  HIginbotbam  was  not 
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made  on  Jnly  7,  1017;  that  on  August  0, 
1917,  OT  at  some  later  date  to  plaintiff  un- 
known. Mays  prepared  and  Leffel  signed  a 
receipt  purporting  to  show  that  tbe  land 
liad  been  sold  to  Maggie  Hlginbotbam,  and 
that  a  commission  in  the  sum  of  $5,900  had 
been  paid  by  Mays  to  Leffel  on  account  of 
such  sale.  But  defendants  knew  that  the 
land  had  been  sold  to  G.  P.  Higtnbotham, 
and  that  Maggie  Hfglnbotham  had  loaned 
to  blm  money  for  payment  of  the  notes  and 
had  taken  a  deed  as  security  therefor,  and 
the  receipt  was  made  and  signed  only  for 
the  purpose  of  making  It  appear  that  the 
land  had  been  sold  to  Maggie  HIglnbotham, 
and  not  to  O.  P.  Hlginbotham. 

On  August  6,  1917.  Maggie  Hlginbotham, 
in  the  presence  of  Leffel  and  Mays,  asked 
that  a  contract  be  made  for  the  purpose  of 
showing  that  Hlginbotham  was  indebted  to 
her  for  the  money  advanced  by  her  for  him, 
but  defendant  Leffel  advised  her  that  she 
should  not  have  such  contract,  and  did  not 
need  It  This  advice  was  givon  by  Leffel  In 
order  that  there  might  not  be  any  written 
contract  showing  the  loan,  and  In  pursuance 
of  the  conspiracy  and  with  the  purpose  and 
Intention  of  defrauding  plaintiff. 

The  complaint  further  avers  that  Alice 
Leffel  and  defendant  W.  B.  Leffel  are  hus- 
band and  wife,  and  that  on  August  6,  1917, 
the  $4,400  paid  by  Mays  to  Leffel  was  de- 
posited to  the  credit  of  Alice  Leffel  in  order 
to  prevMit  the  plaintiff  from  securing  the 
same,  or  any  part  thereof,  and  in  further- 
ance of  the  conspiracy  and  for  the  purpose  of 
defrauding  plaintiff. 

Plaintiff  brought  suit  on  the  31st  day  of 
August,  1917,  in  the  circuit  court  of  the 
state  of  Oregon  for  Wallowa  county,.ln  which 
W.  B.  Leffel  and  his  wife.  AUce  Leffel.  the 
First  Bank  of  Joseph,  and  the  Tlrst  Nation- 
al Bank  (ft  JosejA  were  defendants.  The 
Judgment  roll  in  that  suit  la  Plaintiff's  Ex- 
hibit A  her^. 

The  complaint  further  airers: 

That  said  salt  was  brought  by  this  plaintiff 
against  the  defendants  in  said  suit  for  the  par- 
pose  of  securing  an  Bccounting  between  pl^- 
tiff  and  said  defendant  Iieffel  on  account  of  the 
sale  of  said  lands  to  G.  P.  Hlginbotham,  and 
for  the  purpose  of  prevertin^  the  defendant 
Alke  I^ffel  and  the  said  defendant  First  Bank 
of  JoseiA  and  said  defendant  First  National 
Bank  of  .Toneph  from  dispoi^iog  of  the  money, 
or  auy  part  thereof,  until  such  accounting 
sliould  be  had  and  the  amoimt  owing  from  said 
defendant  Leflfel  to  plaintiff  determined,  and  for 
the  purpose  of  securing  a  Jecree  of  the  said 
circuit  court  of  Wallowa  county,  Dr.,  requiring 
the  money  received  as  commission  on  the  sale 
of  nid  lands  and  deposited  to  the  credit  of 
said  Alice  Leffel  with  said  hanks  to  be  ap- 
plied in  aatisfaction  of  such  decree  as  might  be 
obtained  by  plaintiff  in  said  suit 

"That  Id  the  amended  complaint  filed  In  said 
nit  it  is  alleged  that  said  defendant  W.  E. 
I«Sel  and  Alice  Leffel  are  husband  and  wife; 


that  each  of  said  banks  is  a  corporation;  that 
said  partnership  existed  from  some  time  In  the 
year  1915  until  some  time  hi  the  year  1916; 
*  *  *  and  in  said  amended  complaint  It  is 
alleged  that  it  was  agreed  between  said 
Mays  and  said  partners  that  they  should  have 
a  commission  of  $5,900  for  the  sale  of  said 
lands;  that  $400  of  said  commission  was  paid 
OH  or  about  November  24.  1916.   •  •  • 

"And  it  is  alleged  in  said  amended  complaint 
that  is  1917  the  said  lands  were  conveyed  to 
said  Maggie  Hlginbotham  under  and  by  virtue 
of  the  terms  and  conditions  of  the  contract  be- 
tween said  Maya  and  the  said  partners,  and 
under  and  by  virtue  of  the  terms  and  conditions 
of  said  contract  between  said  Mays  and  said 
G.  P.  Hlginbotham;  and  that  upon  such  con- 
veyance being  made  the  balance  of  the  purchase 
price  was  paid  after  the  deduction  of  a  part  of 
the  interest  accrued  thereon,  and  that  said  de- 
fendant Mays  paid  to  defendant  Leffel  a  cer- 
tain sum  of  money  as  the  balance  of  said  com- 
mission; but  that  plaintiff  does  not  know  what 
amount  of  money  was  paid  by  Mays  to  the 
said  LeiTel;  •  •  •  and  that  said  money  was 
deposited  to  the  credit  of  Alice  Leffel  with  said 
banks  for  the  purpose  •  *  *  of  defrauding 
plaintiff.   •   •  • 

"That  answers  and  replies  were  filed  in  said 
suit  and  issues  formed  therein,  and  said  suit 
came  on  for  trial  and  ta^Fing  of  evidence  there- 
in in  said  circuit  court  for  Wallowa  county; 
and,  upon  the  trial  of  said  suit,  the  same  was 
dismissed,  with  ^dgment  to  the  defend- 
ants. •  • 

The  complaint  In  this  action  avers  that 
upon  the  trial  of  that  suit  defendant  Mays 
herein  falsely  testlfled  that  the  notes  were 
surrendered  and  delivered  to  G.  P.  Hlginbo- 
tham on  the  7th  day  of  July,  1917,  and  the 
contract  between  Mays  and  Hlginbotham  sur- 
rendered and  delivered  to  Mays  on  that  date ; 
that  the  land  was  turned  back  by  Hlginbo- 
tham to  Mays,  and  that  Hlginbotham  there- 
by lost  his  interest  In  and  to  the  contract  and 
to  the  lands,  and  that  thereafter  the  land 
was  sold  to  Maggie  Hlginbotham  by  virtue 
of  a  new  contract  of  sale  with  her;  that 
Mays'  testimony  was  knowingly  false;  that 
the  contract  was  not  surrendered ;  and  that 
Hlginbotham  did  not  receive  the  notes  on 
that  date,  nor  were  th^  surrendered  to  him 
until  August  6.  1917. 

The  complaint  further  avers  that  defend- 
ant Leffel  knowingly  testified  falsely  that  the 
notes  were  surrendered  and  delivered  to  Hlg- 
inbotham on  July  7,  1917,  and  that  the  con- 
tract between  defendant  Mays  and  Hlgln- 
hotbam  was  surrendered  and  delivered  to 
Mays  on  that  date;  that  thereafter  the  land 
was  turned  back  to  Mays,  and  that  Hlgin- 
botham lost  all  Interest  In  his  contract  and 
in  and  to  the  land,  and  that  thereafter  the 
land  was  sold  to  Maggie  Hlginbotham  under 
a  new  contract;  that  at  the  time  of  giving 
the  false  testimony  in  the  trial  of  that  suit. 
Leffel  well  knew  that  Maggie  Biglnbothem 
did  not  at  any  time  purchase  the  land,  or 
any  part  thereof;  that  Buch  false  testimony 
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was  gtven  pnrsuant  to  and  In  furtherance  of 
a  coDsplracy  and  agreement  for  the  pnrpoae 
and  with  the  Intention  of  defrandin?  plain- 
tiff by  preventing  him  from  secnrlng  or  re- 
ceiving any  part  of  the  commission  for  the 
sale  of  the  lands  to  Hlglnbottiam.  Plaintiff 
demanded  Judgment  against  the  defendants 
for  the  sum  of  $2^. 

On  June  21, 1920,  defendant  Leffel  filed  his 
motion  to  strike  the  amended  complaint, 
which  was  doiled  by  order  of  the  court  on 
September  24.  1920.  Thereafter  L^el  de- 
murred to  plalntUTs  amended  complaint,  al- 
leging that  it  appeared  upon  the  face  there- 
of: (1)  That  the  court  had  no  Jurisdiction; 
@)  that  several  causes  of  action  bad  been 
improperly  united :  conspiracy,  an  alleged 
action  on  the  case  for  damages,  action  for 
perjury  In  judicial  proceedings,  action  for 
subornation  of  [>erjury ;  (3)  defect  of  parties 
defendant;  <4)  failure  of  complaint  to  state 
cause  of  action. 

On  December  7,  1020,  the  court  entered  Its 
order  overruling  the  demurrer,  and  defend- 
ant Lelfel  answered,  admitting  the  allega- 
tlons  of  paragraphs  1  and  2  of  the  amended 
complaint,  and  denying  paragraphs  8  to  49, 
IndnslTe,  thereof. 

For  a  first  forth^  and  separate  answer 
and  defense  defendai;t  averred,  among  other 
things,  that  on  or  about  November  29,  1915, 
defendant  Mays  and  wife  contracted  with 
Higlnbotham  to  sell  to  him  the  land  describ- 
ed In  the  amended  complaint,  for  the  sum  of 
f45,000,  the  purchase  price  to  be  paid  aft  fol- 
lows :  $3,000  npoa  the  execntlon  of  the  con- 
tract ;  $6,000  on  or  before  March  1,  1916 ; 
$5,000  on  or  before  November  1,  1916;  $5,- 
000  on  or  before  November  1,  1917 ;  $10,000 
on  or  before  January  1.  1019;  $10,000  on  or 
before  January  1,  1920;  and  $6,000  on  or 
before  January  1,  1921 ;  payments  to  be  se- 
cured by  notes  bearing  Aate  November  1, 
1915,  with  Interest  at  8  per  cent,  per  an- 
num ;  that  on  or  about  the  11th  day  of  I>e- 
cember,  1915,  Mays  contracted  with  Runnells 
and  Leffel  for  the  payment  of  the  commis- 
sion of  $6,000  for  the  sale  of  the  land  to  Hig- 
lnbotham, the  agreement  providing  for  the 
discharge  of  the  commission  due  the  real  es- 
tate agents  upon  the  payment  by  Higln- 
botham of  certain  notes  described  therein, 
and  further  providing  that  In  case  Higln- 
botham failed  to  make  the  payments  set 
forth  in  the  contract  of  sale  of  the  land,  or 
In  caee  Mays  dionld  be  compelled  to  take 
the  ranch  back  In  lieu  of  payment  of  the 
notes  made  by  Higlnbotham  to  him,  then  the 
interest  of  Leffel  and  Runnells  in  the  notes 
would  cease ;  that  the  notes  of  Higlnbotham 
are  the  notes  described  in  paragraphs  8  to  18 
of  plaintiff's  complaint;  that  they  were  nev- 
er paid  in  cash,  or  otherwise,  by  Higlnbo- 
tham, or  at  all;  that  the  partnership  be- 
tween Leffel  and  Runnells  terminated  In  De- 
cODber,  1916*  Leffel  ccmtlnulug  in  the  bud- 


ness ;  that  on  or  about  July  7,  1917,  HlglD- 
botham,  being  in  default  In  the  paj^ment  of 
his  obligations,  refused  and  n^lected  to  pay 
the  amonnt  stipulated  in  the  contract  of  sate 
and  represented  by  the  notes,  and,  on  demand 
of  Ma  ye,  returned  to  him  the  contract  of 
sale,  and  thereupon  such  notes  were  returned 
to  Higlnbotham ;  that  thereafter,  and  on  the 
7th  day  of  July,  1917,  defendant  sold  the  real 
estate  described  In  plaintiff's  amended  com- 
plaint to  Maggie  Higlnbotham  for  $39,000, 
and  on  that  date  Mays  agreed  to  pay  the 
defendant  his  commission  for  the  sale  iit  the 
land,  which  amounted  to  $5,900;  that  the 
sale  of  the  land  to  Ma^e  Higlubotham  was 
a  bona  fide  transaction ;  that  the  notes  plao 
ed  In  the  hands  of  the  escrow  holder  were 
taken  from  him  on  Jnly  7th  for  the  irarpoae 
of  returning  them  to  Higlnbotham  npom  the 
surrender  of  his  agreement 

For  a  second  further  and  separate  answw 
and  defuse,  Leffel  allied: 

The  beginning  of  a  salt  wherein  *^be  plabi- 
tiff  herein  was  plaintiff,  and  W.  B.  Leffel,  the 

defendant  herein,  was  defendaat,  together  nith 
Alice  Leffel,  First  National  Bank  of  Joseph. 
Or.,  and  First  Bank  of  Joseph,  Or.,  and  thit 
in  said  suit  the  plaintiff  eued  to  recover  and 
collect  from  the  defendant  W.  E.  Leffel  $2,950, 
being  the  same  and  identical  claim  and  moner 
demand  of  said  defendant  that  is  aned  upon  in 
this  action";  that  in  said  snit  Runnells,  the 
plaintiff  herein,  sued  upon  the  contract  set 
forth  in  hie  amended  complaint  in  this  action; 
"that  the  iBsnes  presented  by  said  suit  were  the 
same  issues  as  those  presented  by  the  pres- 
ent action,  and  that  the  subject-matter  and 
claim  of  said  suit  was  the  same  subject-mat- 
ter and  claim  as  that  presented  by  the  within 
case,  and  -that  all  the  questions  herein  soofht 
to  be  litigated  by  the  plaintiff  were  questions 
and  claims  which  either  were  or  could  have 
been  litigated  in  said  suit" 

The  defendant  avers  that  plaintiff  la  es- 
topped and  barred  from  prosecuting  this  ac- 
tion, and  refers  to  the  pleadings  and  decree 
entered  In  the  former  suit,  copies  of  Avhich 
are  attached  to  the  answer  as  exhibits. 

A  demurrer  to  the  defense  of  former  Judg- 
ment was  filed  by  the  plaintiff  and  snstaiaed 
by  the  court.  Plaintiff  filed  his  reply.  At 
the  conclusion  of  plalntlfTs  case,  Leff^  mov- 
ed the  court  for  a  nonsuit,  which  was  de- 
nied. A  verdict  for  $2,950  was  returned 
against  the  defendant 

Defendant  appeals  from  Judgment  In  favor 
of  the  plaintiff,  assigning  as  error  various 
rulings  of  the  court  Invcdvlng  the  question  of 
res  Judicata,  the  admission  of  certain  testi- 
mony, and  the  kItIi^  and  refusing  of  certain 
instructions. 

A.  W.  Schaupp,  of  Joseph,  and  Colon  R. 
Eberhard,  of  La  Grande  (Cochran  ft  Eber- 
hard,  of  La  Grande,  and  A.  W.  Schaupp,  of 
Joseph,  on  the  brief),  for  appellant 

A.  S.  Gooley,  of  Entox^la^  for  wgrnA- 
eat, 
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BROWN,  X  (after  stating  the  fticts  as 
above).  [1,  2]  Tbis  Is  the  second  judicial  pro- 
ceeding between  Runnells,  plaintiff,  and  Lef- 
fel,  defendant,  arising  ont  of  the  retention 
by  LeSel  of  the  commission  received  for  the 
sale  of  real  estate.  FOr  the  decision  in  prior 
case,  see  Bunnells  t.  Leffel,  93  Or.  342.  176 
Pac  802,  183  Pac.  766.  In  tbe  former  case, 
it  was  decided  by  the  lower  court,  and  af- 
firmed by  this  court,  that  no  sum  of  money 
was  due  from  Bunnells  to  Leff^  on  account 
of  their  real  estate  transactions.  The  de- 
liberate decision  of  this  court,  although  pro- 
Bounced  by  a  divided  court,  mnst  be  ccmsld- 
ered  as  stare  decisis  upon  the  questions  In- 
volved. 15  C.  J.  938.  This  court  adjudged, 
after  having  "duly  examined  the  allegations 
of  the  parties  and  the  testimony  produced 
and  the  decree  of  the  court  below"  in  that 
cause,  "that  said  decree  correctly  adjudicates 
tbe  rights  of  tbe  parties."  The  decree  af- 
firmed reads,  in  part: 

The  court  finds  that  the  plaintiff  has  fafled 
to  establish'  by  competent  testimony  the  allega- 
tions of  tbe  amended  complaint  and  reply,  and 
that  the  plaintiff  bas  failed  to  prove  by  a  pre- 
ponderance of  the  evidence,  or  at  all,  that  the 
three  notes  mentloDed  ta  the  amended  com- 
plaint of  plaintiff  made,  executed,  and  de- 
livered by  G.  P.  Higinbotham  to  C.  B,  Mays 
were  ever  paid  in  cash  or  otherwise  by  G.  P. 
Higiubotham,  or  any  other  person,  or  at  all; 
aitd  the  court  further  findt  that  there  it  no 
gum  or  »Mma  of  money  due  or  owutff  from  the 
defendant  W.  E.  Le^el,  and  AUoe  Leffel,  or 
ritJter  of  ihem,  Ut  ihe  pJatntif." 

It  will  be  remembered  that  the  partner- 
ship was  to  recelTe  ite  commission  upon  tiie 
payment  of  the  three  notes  mentioned  In  the 
above  excerpt 

The  prevailing  opinion  says,  at  pages  348 
and  319  ot     Or.,  at  page  801  of  176  Pac. : 

have  read  all  of  the  evidence  carefully 
bnt  fail  to  find  such  contention  supported. 
The  evidence  shows  that  the  orifdni)!  contract 
between  0.  B.  Hays  and  0.  P.  Higinbotbam 
was  canceled  and  the  notes  surrendered  and 
tiiat  a  new  contract  was  made  with  Maggie 
ffigiabotham  and  consummated.  •  •  *  ^« 
evidence  of  the  plain  tiff  clearly  shows  that 
these  notes  were  not  paid,  and  that  no  pro- 
ceeds were  received  under  the  terms  of  said 
contract." 

If  there  is  any  obscurity  in  the  decree, 
this  expression  from  the  opinion  clarifies  it 
Taylor  v.  Taylor,  54  Or.  B60,  103  Pac.  624. 

An  analysis  of  the  complaint  In  the  second 
action  dlsdoses  that  plaintiff's  right  of  ac- 
tion 1b  based  up<m  the  assertion  that  |5,900 
was  received  by  Leffel  as  commission  due 
the  partnership  by  reason  of  the  sale  of  the 
Mays'  real  property  to  Higinbotbam,  and 
that  Leffel  designedly  and  wrongfully  de- 
frauded plaintiff  out  of  his  one-half  Interest 
therein,  to  his  damage  in  tbe  sum  of  $2,950. 

The  principal  question  for  us  to  determine 
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Is  this :  Is  the  plaintiff  barred  hj  the  former 
adjudication? 

Discussing  two  main  rules  which  govern 
the  subject  of  estoppel  by  judgments,  Mr. 
Blade,  in  his  work  on  Judgments,  at  section 
604  says: 

'The  first  of  these  diief  mles  is  as  f<dlow8i 
A  pohit  which  was  actaally  and  directly  in  is- 
sue in  a  former  suit,  abd  was  there  judicially 
passed  upon  and  determined  by  a  domestic 
court  of  competent  jurisdiction,  cannot  be  again 
drawn  in  question  in  any  future  action  be- 
tween tbe  same  parties  or  their  privies,  wheth- 
er the  causes  of  action  In  the  two  suits  be 
identical  or  different.  *  *  *  The  second  of 
the  main  rules  on  the  subject  may  be  thus 
stated:  A  judgment  rendered  by  a  court  of 
competent  jurisdiction,  on  the  merits,  is  a  bar 
to  any  futnre  suit  between  tbe  same  parties  or 
their  privies,  upon  the  same  cause  of  action,  so 
long  as  it  remains  unreversed.'* 

These  rules  are  supported  by  many  deci- 
sions of  this  and  other  courts. 

In  the  recent  case  of  United  Shoe  Machin- 
ery Corporation  v.  United  States,  257  U.  S. 

 ,  42  Sup.  Ct.  363,  365,  366,  66  L.  Ed.  , 

Mr.  Justice  Day,  In  delivering  tbe  opinion  of 
the  court,  raid  of  a  decision  that  has  fre- 
quently  been  cited  and  fbllowed  by  Oila 
court : 

"Perhaps  the  leading  case  in  this  eonrt  upon 

the  subject  of  estoppel  by  former  judgment 
is  Cromwell  v.  County  of  Sac,  94  U.  9.  361,  3Q2 
(24  L.  Ed.  196),  in  which  this  court,  speaking 
by  Mr.  Justice  Field,  laid  down  the  general 
rule  of  law,  which  bas  been  followed  in  sub- 
sequent cases:  *•  •  •  There  is  a  difference 
between  the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second 
action  upon  the  same  claim  or  demand,  and  its 
effect  as  an  estoppel  in  another  action  be- 
tween tbe  same  parties  upon  a  different  claim 
or  cause  of  action.  In  the  former  case,  the 
judgment.  If  rendered  upon  the  merits,  con- 
stitutes an  absolute  bar  to  a  subsequent  ac- 
tion, •  *  •  conduding  parties  and  those  in 
privity  with  them,  not  only  as  to  every  matter 
which .  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any  other 
admissible  matter  which  might  have  been  of- 
fered for  that  purpose.  ♦  •  ♦  But  where 
the  second  action  between  tbe  same  partivs  is 
upon  a  different  claim  or  demand,  tbe  judg- 
ment in  the  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  Issue  or 
points  controverted,  upon  the  determination  of 
which  tile  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  It  la  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  fai  a  suit 
upon  a  different  cause  of  action,  the  Inquiry 
must  always  be  as  to  the  point  or  question  ac- 
tually litigated  and  determined  in  tbe  original 
action,  not  what  might  have  been  thus  litigated 
and  detetmlned."* 

After  quoting  the  above^  the  learned  Jue- 
ttoe  ttuai  aa^: 
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"In  other  words,  to  determine  the  effect  of  a 
former  judsment  pleaded  as  an  estoppel,  two 
qnesdons  mast  b«  answered:  (1)  Was  the 
former  Judcment  rendered  on  the  same  cause 
«»f  action?  (2)  If  not,  was  some  matter  liti- 
fated  In  the  former  salt  determlnatlTe  of  a 
matter  !n  conCroreray  In  tha  second  anit?  To 
answer  these*  questions,  we  mast  look  to  the 
pleadings  making  the  issues,  and  examine  the 
record  to  determine  the  qneations  essential  to 
Uie  decision  df  the  former  eontrorersy." 

The  doctrine  thus  announced  nma  through 
the  opinions  of  many  cases  decided  by  this 
court. 

Cromwell  t.  County  of  Sac,  94  TI.  S.  351, 
24  L.  Ed.  105,  supra,  was  an  action  on  four 
bonds  of  the  county  of  Sac,  Iowa,  for  $1,000 
each,  and  four  Interest  coupons  for  $100 
each.  To  defeat  that  action,  the  defendant 
relied  upon  the  estoppel  of  a  judgment  ren- 
dered In  favor  of  the  county  In  a  prior  ac- 
ti<Ki  brought  by  one  Smith  upon  certain  ear- 
lier maturing  coupons  on  the  same  bonds. 
Proof  was  also  offered  tliat  Cromwell  was 
the  owner  of  the  coupons  in  the  prior  action, 
and  that  it  was  prosecuted  for  his  benefit. 

In  the  case  of  Caseday  r.  Lindstrom,  44 
Or.  309,  75  Pa&  222,  this  court  affirms  the 
general  rule  that  a  Judgment  or  decree  ren- 
dered upon  a  different  claim  or  demand 
than  the  one  being  presently  litigated  oper- 
ates as  an  estoppel  against  matter^  actnal- 
Ij  litigated  or  facts  distbictly  In  Issue,  and 
cites  .In  snpport  thereof  Olenn  t.  Savage,  14 
Or.  667,  13  Pac.  442;  Applegflte  v.  Dowell, 
16  Or.  613.  16  Pac.  661 ;  White  t.  Ladd.  41 
Or.  324,  68  Pac.  739.  93  Am.  St  Bep.  732 ; 
La  FoUett  T..MitcbeU,  42  Or.  46S,  60  Pac. 
916,  95  Am.  St.  Rep.  780.  The  opinion  of 
the  court  quotes  the  following : 

"The  rule  fs  that  the  judgment  of  a  court 
of  competent  jurisdiction  is  not  only  eon- 
cluswe  on  all  questions  actually  and  formally 
litigated,  hut  as  to  all  questions  within  the  is- 
sne,  whether  formally  litigated  or  not"  Bar* 
rett  T.  Vailing,  8  Or.  162,  1S6. 

Also: 

**A  fact  or  matter  at  issue  Is  that  upon  which 
the  plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  In  his  pleadings.** 
Garwood  t.  Garwood,  29  CaL  514, 

The  court  further  aald; 

"This  is  the  utterance,  also,  of  the  court  in 
King  V.  Chase,  15  N.  H.  9  (41  Am.  Dec.  675): 
It  may  be  stated  generally  tliat  the  ultimate 
facts  upon  which  the  recovery  is  had— 4aets 
which,  if  found  the  other  way,  the  recovery 
mast  have  been  different— are  facts  in  issue.* 
Uarshall  v.  Shatter.  32  Gal.  176,  193." 

In  the  case  of  Buckman  v.  Union  Railway 
Co.,  46  Or.  678.  78  Pac.  748,  69  Ll  B.  A.  480, 
the  court  states  the  general  rule  in  thla  state 
to  the  effect  that  a  decree  rendered  upon  the 
merits  la  a  final  and  CMiclusive  determination 


of  the  rights  of  the  parties  and  a  bar  to  fu- 
ture litigation  upon  the  same  cause,  not  only 
as  to  matters  actually  decided,  but  aa  to 
every  other  matter  which  the  party  might 
have  litigated  and  had  decided  as  an  inci- 
dent thereto,  or  essentially  connected  there- 
with, and  quotes  largely  from  an  opinion  in 
Patterson  r.  Wold  (a  G)  33  Fed.  791,  as  fol- 
lows: 

"The  court  (Mr.  Justice  Brewer  presfafing) 
held  that  the  first  Judgment  was  a  bar  to  the 
second,  although  the  grounds  of  recovery  were 
different.      After    quoting    Mr.  Pomeroy's 
analysis  of  the  elements  which  constitute  'a 
cause  of  action'  (Pomeroy,  Rem.  &  Rights,  | 
610),  he  says:    'Now,  what  is  the  plaintiff's 
primary  right,  as  alleged  in  these  cases?  Oh- 
viously,  in  each  the  same — the  right  to  have  the 
land;  and  the  defendant's  corresponding  pri- 
mary duty  is  to  let  him  have  the  land;  and  the 
defendant's  delict  or  wrongful  act  la  the  faDnre 
to  let  him  have  the  land.  These  exist  In  wdt 
case,  and  in  each  case  alike.    It  is  true,  the 
basis  of  comidainant^s  [wimary*r^ht  is,  as  al-. 
leged,  different  In  one  case  from  that  in  the 
other;  but  this  is  mere  difference,  in  the  Ian* 
guage  of  the  Supreme  Court,  in  'the  grooad  of 
recovery.'    The  mere  fact  that  different  tes- 
timony would  be  necessary  to  sustain  the  dif- 
ferent allegations  in  the  two  bills  does  not  of 
itself  oecessarily  make  two  distinct  caases  of 
action.     Take  this  illoslTBtion:     Suppose  a 
party  bring  suit  to  recover  possession  of  real 
estate,  and  alleges  in  his  xwmplaint  that  he  is 
the  owner  by  virtue  of  a  patent  trmu  the  gov- 
ernment After  a  judgment  against  Um,  woald 
he  be  permitted  to  maintain  a  second  action, 
alleging  that  he  was  the  owner  by  virtue  of 
certain  tax  proceedings  or  by  virtue  of  a  judi- 
cial sale?    Yet  different  testimony  would  be 
'  required  to  sastaio  his  allegations  in  the  two 
actions.    In  both  of  such  actions  plaintiff's 
primary  right— that  of  possession  based  on 
ownership — would  be  the  same,  the  only  differ- 
ence being  in  the  ground  of  recovei-y.   All  the 
grounds  of  recovery,  all  the  bases  of  plamtiff's 
title,  must  be  present  in  the  first  action,  or 
they  are  lost  to  him  forever,  exactly  the  same 
as  when  a  party  sued  upon  a  note,  and  baiioc 
several  defensM,  pleads  only  onfr--the  bahuice 
are  as  though  they  never  existed.   Tht  party 
who  has  his  day  hi  court  must  make  his  en- 
tire showing.    He  cannot  support  a  claia  « 
defense   in'  different   actions    OB  different 
grounds.*  ** 

The  court  then  quotes  an  opinion  written 
by  Mr.  Justice  Holmes,  In  United  States  t. 
California  Land  Co.,  192  U.  S.  865,  24  Sopi 
Ct  266,  48  li.  Bd.  476: 

•  •  But  the  whole  tendency  of  oar 
decisions  Is  to  require  a  plaintiff  to  tiy  Ui 
whole  cause  of  action  and  his  ^ole  case  at 
one  time.  Be  cannot  even  split  up  hia  daim; 
*  *  *  and,  a  fortiori,  he  cannot  divide  tka 
grounds  of  recovery." 

In  the  case  of  White  r.  Ladd,  sapra,  Mr- 
Justice  W<dferton,  apeaklng  Ux  tt»  eonrt 
aald: 
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**rhe  potener  of  a  jadgment  as  an  estoppel 
eondndes  every  fact  necessary  to  uphold  it, 
and  extends,  not  only  to  matters  actually  de< 
termined,  bnt  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  had 
dedded  ae  incident  to  and  essentially  con- 
nected with  the  subject-matter  of  the  litiga- 
tion.- 

In  FeacodE  v.  Klrkland,  74  Or.  279,  284, 
28B.  145  Paa  281,  282,  Hr.  Jnstlce  Bnniett 
wrote: 

"In  the  replerin  action  here  involved  there 
was  an  opportunity  offered  by  sections  1S3 
and  198,  L.  O.       to  settle  the  etatas  of  the 

property  and  the  amount  of  damages  to  be  aa- 
seesed  against  the  plaintiff  there  If  sneh  was 
the  right  adjudication  of  the  iasne.  The  judg- 
ment there  is  conclusive  of  the  rights  of  the 
parties  on  the  merits  of  the  action,  and,  while 
that  decision  stands,  we  cannot  go  behind  it  and 
determine  questions  that  should  have  been 
Stigated  in  that  actton.** 

In  United  States  Nat  Bank  v.  Staehan,  98 
Or.  165,  161,  193  Pae.  658.  660,  the  court, 
speaking  through  Mr.  Justice  McBride,  said : 

"We  have  referred  to  the  opinion  in  the  ease 
because  no  findings  were  spedfically  made  be- 
yond the  general  one  that  'the  equities  are  with 
the  defendants,'  and  In  sneh  cases  the  court 
may  have  recourse  to  the  opinion  to  show  what 
sctually  was  decided.  Gentry  v.  Pacific  Live 
Stock  Co.,  45  Or.  233  (77  Pac.  115).  But  be- 
yond this  we  take  it  that  the  rule  Is  firmly  es- 
tablished that  a  fact  properly  in  issue  between 
parties,  necessary  to  the  determination  of  the 
case,  viU  be  finally  concluded  from  re-ezamtna- 
tlon  In  any  subsequent  suit  or  action  between 
the  same  parties.  Freeman  on  Judgments  (4th 
Bd.)  S  249,  p.  441  et  seq.;  and  authorities  there 
dted;  Underwood  v.  French,  6  Or.  67  (25  Am. 
Rep.  500) :  Barrett  v.  Failing,  8  Or.  152;  Glenn 
V.  Savage,  14  Or.  667.  13  Pac  442;  Applegate 
T.  Dowell.  16  Or.  61S,  16  Pae.  651;  La  FoUett 
V.  Mitchell,  42  Or.  465,  69  Pac.  916,  95  Am. 
St  Rep.  780;  Caseday  v.  Ondstrom,  44  Or. 
809,  816,  75  Pac.  222;  Wales  v.  Lyon,  2 
Mich.  276;  King  v.  Chase,  15  N.  H.  9  (41  Am. 
Dec  676).  Nor  is  the  form  in  which  the  sub- 
sequent action  is  prosecuted  material.  It 
would  be  intolerable  if  a  party,  having  chosen 
his  fonun  and  presented  an  Issue  for  trial, 
lAonld  be  permitted  after  defeat,  by  simply 
changing  the  form  of  his  action,  to  relitigate 
the  same  matter  In  a  new  form  of  action; 
Simpson  v.  Hart,  1  Johns.  Gh.  (N.  Y.)  91; 
Putnam  v.  Clark,  34  N.  J.  Eq.  632;  Phillips  v. 
PuDen.  45  N.  J.  Bq.  830,  18  AU.  849." 

In  tbe  former  case  between  tbese  parties, 
the  decree  speaks  for  itself.  In  plain  words, 
It  adjudged  that  Leffel  owed  Kunnells  noth- 
ing. That  judgment  cuts  the  ground  from 
under  tbe  plaintiCTs  feet.  If  we  were  un- 
certain as  to  the  meaning  of  the  decree  in 
that  case,  the  language  of  the  i^evaillng  and 
dissenting  opinions  would  take  away  all 
doubt.  The  plaintiff  has  had  his  day  in 
court.    He  chose  his  remedy  and  hia  forum. 


Plaintiff's  averment  that  hla  fonner  partner 
is  a  consplratw  and  a  falsifier  does  not  re- 
move the  bar  of  a  former  jtidgmait,  Tba 
defendant's  plea  In  law  was  good. 
This  ease  la  reversed. 


CH  Arls.  180) 
SMITH  V.  STATE.  (No.  S36.) 

(Supreme  Gonrt  ot  Axiaona.  June  28,  1922.) 

Witnesses  «=36t(l)— Proaeestrlx  la  atatvtory 
rape  competeat  evea  tbough  ssbsaqaeRt  to 
oanmlsilOB  of  offense  she  siarriefl  aoeatei. 

Under  die  express  providons  of  Pen.  Oode 
191S,  S  248,  in  a  prosecution  for  statutory  rape, 
tbe  prosecutrix  was  a  competent  witness 
against  accused,  even  though  suhsequent  to  the 
commission  of  the  offense  she-  became  his  law- 
ful wife. 

Aiipeal  ttom  Superior  Conr^  Maricopa 
County;  B.  O.  Stanford,  Jndge. 

Greer  Smith  was  canvleted  of  rape,  and  ha 
appeals.  Affirmed. 

David  A.  Keener,  of  Ohandl^,  for  anwl- 

lant 

R.  E.  L.  Shepherd,  Oo.  Atty.,  of  Phcenlx. 
and  W.  J.  Oalbraith,  Atty.  Gen.,  for  the 
State. 

ROSS,  0.  J.  Greer  Smith  appea'ls  from 
an  order  overruling  a  motion  for  a  new  trial, 
and  from  a  Judgment  of  conviction  of  the 
crime  of  rape.  The  information  charged  the 
offense  as  having  been  connnltted  on  or  about 
the  ISth  day  of  January,  1921,  against  a 
female  person  of  the  age  of  14  years.  There- 
after, and  before  the  trial,  but  not  before 
his  arrest,  aiq>eUant  and  tbe  prosecutrix 
were  married,  and  at  the  time  of  the  trial 
it  la  conceded  by  the  state  they  were 
husband  and  wife.  The  prosecutrix  was 
called  by  the  state  as  a  witness,  and  orer 
the  objections  of  the  appellant  was  per- 
mitted to  testify  to  acts  of  sexual  Inter- 
course betwera  herself  and  appellant  at 
times  before  they  were  married.  This  Is  as- 
signed as  error,  it  being  contended  by  appel- 
lant that,  being  then  his  wife,  the  prosecu- 
trix was  not  competent  to  testify  to  the 
criminal  acta  cMnmltted  against  her  before 
she  became  bis  wife.  The  soluticm  ct  this 
question  Involves  tbe  construction  of  our 
statute  upon  the  competency  of  witnesses  tn 
criminal  cases. 

"According  to  tbe  common-law  rule  the  hus- 
band or  wife  wae  regarded  as  incompetent  to 
testify  either  for  or  against  the  other.  Such 
persona  were  ezdnded  upon  what  were  deemed 
to  be  reasons  of  public  policy.  The  exclusion 
rented  not  alone  upon  the  fact  of  their  inter- 
eets  being  considered  identical.  It  was  thought 
that  by  not  permitting  their  testimony  to  lie 
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receivefl  dUseDelonB  and  distrust  between  them 
would  be  avoided,  which  result  it  was  believed 
would  not  ensue  in  man;  cases  if  they  testified 
to  the  truth.  Furthermore  their  desire  fre- 
gueotlj  to  avoid  such  a  result  or  to  protect 
each  other  was  regarded  as  a  strong  incentive 
to  the  commission  of  perjury.  In  view  of  such 
considerations  as  these,  various!;  expressed  by 
the  courts,  it  was  considered  that  the  policy  of 
the  law  would  he  better  served  by  refusing  to 
permit  them  to  testify  under  sudi  circumstanc- 
es." S  Chamberlayne,  Modem  Law  of  Evi- 
dence, f  3355;  4  Jones,  Commentary  on  Evi- 
dence, f  734. 

The  comnKm-Iaw  role  Urns  stated  has  been 
materially  changed  by  our  statute.  Section 
1228  of  Penal  Code  1018  has  made  the  fol- 
lowing exceptions  to  the  common-law  rule: 
First,  where  one  of  the  spooses  la  being 
tried  for  a  crime  committed  during  the  mar- 
ital ration  against  the  other,  the  latter  is 
a  cmnpetent  witness.  Second,  the  wife  la  a 
o(nnpetent  witness  ^Inst  her  husband  op- 
en the  criminal  charge  of  aband<»iment  or 
failure  to  provide  for  her  or  their  chil- 
dren. By  section  1228,  supra,  the  conftnon- 
law  rule  la  farther  modified,  so  that  the 
spouses  are  not  compellable  to  testify  for 
or  against  each  oQiw,  but  may  do  so  upon 
consent  or  request:  (1)  Cpon  consent  of  the 
spouse  on  trial  for  crime,  the  other  may 
testify  in  all  cases.  (2)  Upon  request  a 
spouse  may  be  a  witness  for  or  against  the 
other  when  the  latter  la  being  tried  "for 
bigamy  or  adultery  committed  by  either  hns- 
band  or  wife,  or  for  rape,  scdiictioD  or  the 
crime  against  nature,  or  any  similar  offense, 
committed  by  the  husband."  Without  de- 
temlning  whether  the  present  case  falls  with- 
in any  of  the  exceptions  enumerated  in  sec- 
tion 1228  of  the  Penal  Code,  we  think  it 
quite  clear  the  wife  was  competent  to  tes- 
tify undor  the  provisions  of  section  248  of 
the  Penal  Code,  which  reads  as  follows: 

"Any  such  female  referred  to  In  the  fore- 
going shall  be  a  competent  witness  in  any  pros- 
ecution under  this  chapter  to  testify  to  any 
and  all  matters,  including  conversation  with 
the  accused,  or  by  him,  with  or  by  third  per- 
sons in  her  presence  notwithstand^  her  hav- 
ing married  the  accused  either  before  or  after 
the  violaUon  of  any  of  the  provisiona  of  this 
chapter." 

"Tliis  chapter"  referred  to  In  section  248, 
Is  chapter  1  of  title  9,  entitled,  "Rape,  Ab- 
ductlon.  Carnal  Abuse  of  Children,  and  Se- 
duction." Tbts  chapter,  as  it  appears  in  the 
Penal  Code  of  1913,  Is  made  up  of  chapter 
1,  title  9,  of  the  Penal  Code  of  1901,  and 
chapter  31,  Laws  of  Special  Session  of  1912, 
entitled,  "An  act  In  relation  to  imndering,  to 
define  and  prohibit  the  same,  and  to  pro- 
vide for  the  punishment  thereot."  In  other 
words,  chapter  1,  tit.  9,  of  the  Penal  Code 
ot  1918,  Is  made  up  of  the  two  chapters 
named  above.  There  ia  no  question  but  that 


section  248,  supra,  as  tt  was  originally  writ- 
ten, limited  the  testimonial  competency  oi 
the  female  snfl^erlng  wrongs  to  those  enunfer- 
ated  in  chapter  31.  It  is.  however.  Quite  as 
clear,  from  Its  present  iwsltlon,  that  its 
terms  have  been  extended,  so  that  such 
female  is  a  competent  witness  to  any  ot  the 
wrongs  committed  against  her  enumerated  In 
sections  231  to  241  of  such  chapter,  as  much 
so  as  any  wrongs  to  her  enumerated  in  see- 
ti<niB  242  to  246  <tf  said  chapter.  As  to  the 
Intention  of  the  Legislature,  it  would  seem 
that  there  would  be  no  doubt.  The  language 
employed  is  plain  and  comprehensive— not 
to  be  mistaken  as  to  Its  meaning.  It  malces 
a  eompetrat  witness  of  any  fonale  who  has 
suffered  any  of  the  wrongs  oinmerated  In 
chapter  1,  tit  9,  of  the  Laws  of  iDi:;.  "to 
testify  to  any  and  all  matters,  including  con- 
versation with  the  accused,  or  bj  him,  with 
or  by  third  prasons  In  her  jwesence  notwith- 
standing her  having  married  the  accused, 
etther  before  or  mttet  the  violation  of  any  of 
the  provisions  of  this  dupter.** 

Counsel  far  ai^llant  very  ably  insists 
that  section  248  should  be  given  Its  mean- 
ing as  It  originally  aiH>eared  in  chapter  31. 
Laws  of  Special  Sraslon  of  1012,  basing  his 
contention  on  the  amplication  of  the  wdl- 
known  principle  that  revisers  of  the  law  are 
presumed  not  to  change  the  law  unless  it 
clearly  appears  that  it  was  the  intention  to 
do  so.  But  a  mere  statement  of  the  prin- 
ciple, we  think,  disposes  of  the  contention. 
Section  24S  Is  identical  with  section  7.  c. 
.11,  supra,  except  the  words  "this  chapter" 
are  substituted  in  section  248  for  the  words 
"this  act,"  as  they  appear  In  section  7.  If 
this  change  bad  not  been  made  in  the  com- 
pilation and  revision  of  the  criminal  laws, 
there  would  be  reasons  to  sustain  appel- 
lant's contention.  By  the  change  it  is  made 
to  aflBnnatively  appear  that  "the  Legislature 
intended  tbat  a  female  wronged  in  any  of  the 
ways  mentioned  in  chapter  1.  tit.  0,  Penal 
Code  1913,  should  be  competent  to  testify  to 
such  wrongs,  whether  committed  against  her 
before  or  after  marriage. 

The  offense  for  wblcb  ai^llant  was 
tried,  to  wit,  statutory  rape.  Is  one  of  the 
offenses  dedned  In  said  chapter  1,  tit.  9,  of 
the  Penal  Code  1913,  and  Is  therefore  an 
offense  In  which  the  prosecutrix  was  a  com- 
petent witness,  even  though  subsequent  to 
Its  commission  she  became  the  lawful  wife 
of  appellant. 

The  other  assignments  of  error  become  in*- 
material  In  view  of  the  coort's  ruling  on  the 
competency  of  the  prosecutrix  to  testify, 
since  in  no  aspect  of  the  case  could  they  prej- 
udice appellant's  rights. 

The  Judgment  Is  affirmed. 

McALISTBB  and  VI^IOAM,  JJ„  con- 
cuz. 
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GARDANIER  Ift  al.  T.  CELAOA. 


(Saprem«  Court  of  Arixona. 


<No.  1957.) 
Jane  28,  1922.) 


War  «=»10(2)— Alfen  enemy  held  to  have 
persona  »tandl  In  Judlcio  after  Isauaace  of 
federal  license  to  trade  with  enemy. 

Iq  an  action  on  protested  check  drawn  after 
lasnance  by  federal  soTemmeat  of  license  to 
trade  with  the  enemy,  held,  that  the  Trading 
with  the  Enemy  Act  (U.  S.  Comp.  St  1018, 
U.  S.  Comp.  St  Ann.  Sopp.  1919,  H  3116^a- 
8116%j),  no  longer  applied,  and  that  alien  ene- 
mies had  a  legal  right  to  maintain  the  action, 
notwithstanding  that  the  government  was  still 
technfcally  at  war  vith  the  go?emment  of 
plaiutilTa  allegianca. 

Appeal  from  Superior  Court,  Santa  Oni> 
C!ounty;  W.  A.  O'Connor,  Judge. 

Action  by  S.  A.  Qardanter- and  others,  sub- 
stituted as  plaintiffs  against  Juan  Celada. 
From  Judgment  for  defendant,  plaintiffs  ai>- 
peaL   Reversed  and  remanded. 

Duffy  A  Purdum,  of  Nogales,  and  R.  Wm. 
Kramer,  of  Phcenlx,  for  appellants. 
Frank  J.  Barry,  of  Nogales,  for  appellee. 
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subjects  of  the  German  Empire  and  alien  ene- 
mies of  the  United  States  abldlnig  outside  Ita 
territory;  that  prior  to  the  commencement 
of  the  action  and  continuing  jsp  to  the  day  of 
the  trial  they  were  listed  by  the  government 
of  the  United  States  In  the  Enemy  Trading 
Ust  of  the  War  Trade  Board  of  the  United 
States ;  and  that  the  Indorsement  and  trans- 
fer of  the  check  was  made  by  them  during 
the  pendency  of  the  war  between  the  United 
States  and  Germany  and  was  an  attempted 
contract  by  an  alien  enemy  of  the  United 
States,  and  therefore  void. 

A  demurrer  to  the  plea  In  abatement  wat 
Interposed  and  overruled,  whereupon  testi- 
mony In  substantiation  of  the  plea  was  in- 
troduced, and  upon  this  the  court  made  the 
following  finding  of  fact: 

"That  at  the  time  of  filing  of  the  complaint 
by  Melcber  Sues.,  the  original  plalntiflls  In  said 
action,  said  Melcher  Sues,  were,  and  are  now, 
German  trabjecte  and  alien  enemies  of  the 
United  States  of  America;  that  subsequent  to 
the  commencement  of  said  action  said  Melcber 
Sues,  transferred  and  assigned  their  interest 
in  the  -  subject-matter  of  said  action  to  the 
present  plaintiffs  herein,  who  on  motion  of 
connael  for  said  Melcher  Sacs,  were  snbatitated 
for  said  Melcher  Sacs.  In  said  action." 


McALISTEiR,  J.  This  action  was  Institut- 
ed In  the  superior  court  of  Sanbi  Crua  coun- 
ty, this  state,  to  recover  from  J.  Cdada, 
defeudant-appellee,  $6,130,  the  amount  of  a 
check  dated  August  2.  1019,  and  drawn  by 
him  on  the  Elrst  National  Bank  of  Nogales, 
Ariz.,  In  favor  of  Octavlo  Oazlola.  V.  Unger 
and  6.  B.  Burmister,  residents  of  Mazatlan, 
Slnaloa,  Mexico,  copartners  doing  business 
fiiere  under  the  firm  name  and  style  of  Mel- 
cher Sues.,  were  the  original  plaintiffs,  but 
after  the  suit  was  filed,  to  wit,  on  January 
24,  1921,  S.  A.  Gardanier.  Ignado  Soto,  and 
F.  J.  B.  Gonzales,  composing  a  co-partnership 
known  as  the  International  Commission  Com- 
pany, were  substituted  for  them,  upon  mo- 
tion of  Unger  and  Burmister,  the  check  hav- 
ing been  indorsed  to  them  on  November  29, 
1920,  by  Melcher  Sues.,  who  were  at  the  time 


From  this  the  conrt  concluded  aa  a  matter 
of  law  that  at  the  time  the  complaint  was 
filed  the  plalntlffa  F.  Unger  and  O.  B.  Bur- 
mister had  no  standing  In  tlie  courts  of  Qke 
United  States,  and  that  their  successOTB  la 
Interest  or  indorsees,  the  present  plalntlffa, 
acquired  trota  them  and  had  no  greatw  rights 
than  they.  Thereupon  the  plea  in  abatenoit 
was  sustained  and  the  action  dismissed.  The 
assignments  are  based  on  these  twfr  orders, 
but  it  Is  necessary  to  discuss  only  the  one 
sustaining  the  plea  in  abatement,  for  a  cor- 
rect disposition  of  it  is  decisive  of  tiw  eas& 
Under  date  of  October  6, 1917,  the  Ckmgresa 
of  the  United  States  passed  an  act  entitled 
"Trading  trlth  the  Enemy  Act"  (U.  S.  Omnp. 
St  1918,  n.  S.  Comp.  St  Ann.  Supp.  1919,  H 
3116%a-3116%]),  which  defined  as  an  '*ene- 


of  the  filing  of  the  action  its  owners  and 
holders,  having  become  such  in  the  due  course 
of  business  through  the  successive  indorse- 
ments of  Gaxlola  and  one  Eduardo  Amarlllas. 
In  their  complaint  Unger  and  Burmister  al- 
leged that  the  bank  refused  to  pay  the  check 
when  it  was  presented  for  that  purpose  on  or 
about  August  10,  1919,  because  the  drawer 
did  not  tiave  to  his  credit  sufficient  funds  to 
meet  It 

The  defense,  raised  both  by  plea  In  abate- 
ment and  by  answer.  Is  that  during  all  the 
times  mentioned  In  plaintiffs'  complaint  the 
United  States  and  the  German  Empire  were 
at  war  with  each  other,  and  that  F.  Unger 
and  G.  B.  Burmister,  from  the  date  the  check 
was  transferred  to  them  through  indorsement 
np  ta  the  day  (tf  the  trial,  were  citizens  and 


my,"  among  others,  the  foUowlng: 

"(a)  Any  Individual  *  *  *  of  any  nation- 
ality, resident  within  the  territory  *  *  •  of 
any  nation  •  •  *  with  which  the  United 
States  is  at  war,  or  resident  ootslde  the  United 
States  and  doing  boslness  within  such  terri- 
tory.  ♦  •  • 

"(c)  Such  other  indivldiials  •  *  *  as  may 
be  natives,  citizens,  or  subjects  of  any  na- 
tion  •  •  •  with  which  llie  United  States  is 
at  war,  •  *  •  wherever  resident  or  where- 
ever  doing  buSioess,  as  the  President  if  he 
shall  find  the  safety  of  the  United  States  or 
the  saecessful  prosecutitm  of  the  war  shall  so 
require,  may,  by  proclamation,  iadade  within 
the  term  •  •  *  'enemy.' " 

On  May  31, 1918,  the  President  of  the  Unit- 
ed States  found  that  the  safety  of  the  United 
States  and  the  successful  prosecution  of  the 
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war  required  tb&t  certain  otiier  persons  be 
included  "within  the  meaning  of  the  word 
'enemy'  for  the  purposes  of  the  Tradlny  With 
the  Enemy  Act*  and  of  such  trading,"  and  la- 
saed  a  proclamation  des^natlng.  among  oth- 
ers, the  following  as  enemies: 

"(4)  Such  other  individnals  or  body  or  class 
of  individuals  as  may  be  citizens  or  subjects 
of  any  nation  with  wliicli  the  United  States  is 
at  war  wherever  resident  outside  of  the  United 
States,  or  wherever  doing  business  ontside  of 
the  United  States,  who  are  or  may  hereafter 
be  included  in  a  poblicadon  issued  by  the  War 
Trade  Board  of  the  United  States  of  America, 
entiUed 'Snsmy  Trading  Uat.*  **  40  Stat  1787. 

Tbe  eridence  diwdoaes  that  Melcber  Sues., 
the  copartnership  compoBed  of  F.  Unger  and 
Q.  B.  Burmlater,  the  original  plaintUto  In  this 
case,  were^  in  pnrsoance  of  the  auttiorlty  con- 
ferred by  the  foregoing  proclamation,  placed 
cm  the  Gnony  Tra^ng  list  by  the  War  Trade 
Board  of  tbe  United  States,  but  tbat  on  April 
28, 1910,  acting  concurrenUy  wltb  tlie  iwoper 
aatborltlea  of  the  assodatad  goremments, 
the  War  Trade  Board  aboUabed  aU  Jhiemy 
Trading  Llata  compiled  or  issued  by  it  ex- 
cept as  tbey  referred  to  subjects  of  Germany 
or  Hungary.  But  on  July  14,  1919.  the  De- 
partment of  State,  to  wblcb  the  President 
had  by  proclamation  granted  this  power,  Is- 
sued, through  the  Chief  of  its  War  Trade 
Board  Section,  in  the  following  language,  a 
general  license  to  trade  with  the  enemy : 

"Pursuant  to  the  power  vested  in  the  Presi- 
dent of  the  United  States  under  section  5  (a) 
of  the  Trading  with  tbe  Enemy  Act  and  by  the 
President  delegated  to  the  Department  of 
State,  the  Department  of  State,  acting  through 
the  War  Trade  Board  Section,  hereby  issues  a 
general  enemy  trade  license  to  all  persons  in 
tbe  United  States,  authorizing  said  persons,  for 
all  purposes  connected  with  the  provisions  of 
sections  3  (a)  and  3  (c)  of  the  Trading  with 
the  Enemy  Act,  on  and  after  July-  14.  1919, 
to  trade  and  communicate,  as  defined  in  sec- 
tions and  3  <c)  of  said  act  with  persons  re- 
siding In  Germany,  and  to  trade  and  communi- 
cate with  all  persons  with  whom  trsde  and 
communication  is  prohibited  l>y  the  Tra^ng 
with  tbe  Enemy  Act." 

It  will  be  observed  that  the  license  contain- 
ed in  the  foregoing  and  issued  before  this 
case  was  Instituted  or  the  check  in  question 
dated,  drawn,  or  transferred  to  Melcher 
Sacs,  authorizes  the  people  of  the  United 
States  to  trade  or  communicate  with  persons 
residing  In  Germany  as  well  as  with  all  per- 
sons with  whom  trade  and  communication 
had  theretofore  been  prohibited  by  tbe  Trad- 
ing with  the  Enemy  Act.  The  authority  thus 
conferred  enabled  them  to  do,  after  July  14, 
1919,  what  they  had  been  dented  the  right  to 
do  previous  thereto,  and  carried  with  it  the 
right  to  enforce  in  court  any  contract  enter- 
ed Into  or  obligation  Incurred  as  a  result  of 
any  business  transactiona  consummated  In 
pursuance  thereof. 


f  "If  the  contract  on  which  the  salt  It 
brought,"  says  JusUee  Washhigton  in  Cnw- 
ford  V.  The  William  Pcnn,  Fed.  Case  No.  3372, 
"arise  directly  or  collaterally  ont  of  a  tride 
licensed  by  the  sovereign  authority  of  the  gov 
emment  in  whose  courts  redreas  Is  souefat, 
enemy  interest  in  the  subject  in  controveray 
will  not  defeat  the  action  depending  in  the 
name  of  the  subject  as  trustee.  •  *  •  The 
end  being  license^  the  ordinary  Intimate 
.  means  of  attaining  that  end  is  considered  u 
,  being  also  licensed.  •  •  •  Where  com- 
merce is  permitted  amongst  enemies,  contracts 
and  actions  founded  upon  them  are  permitted; 
*for  who,'  EBynhershoek]  MkBt  ViH  sell  and 
carry  goods  to  as  enemy,  withont  tbe  right  li 
recovering  the  price  of  them,  and  what  hope 
can  there  be  of  recovering  tbat  price,  if  tm 
cannot  judicially  compel  payment  from  liia 
enemy  purchaser.'  In  cases  of  this  nature, 
courts  proceeding  according  to  the  civil  law, 
the  only  question  is:  Has  the  plaintitC  a  per- 
sona standi  in  jodicio?  Can  he  be  heard  aa  i 
plaintiff  in  that  court?  Bynkershoek,  fn  the 
above  quotation,  gives  the  answer.  The  richt 
to  sue  and  to  compel  payment  is  a  necesaaiy 
Incident  to  his  right  to  trade  and  to  contract' 

It  is  appellee's  contention,  however,  tlut 
Inasmuch  as  Unger  and  Bunnlster  were  Ger- 
man subjects,  and  the  United  States  was  still 
at  war  with  Germany  when  the  check  waa 
presented  for  payment  and  this  action  insti- 
tuted, the  application  of  the  common-law  rule 
prohibiting  an  alien  enemy  from  suing  in  tbe 
courts  of  the  coimtry  wltb  which  his  own 
country  Is  at  war  compels  a  dismissal  of  tbe 
action.  But  tbe  Trading  with  the  Enemy  Act 
dednes  enemies  for  the  purpose  of  trade  and 
fixed  their  status,  and  its  provisions  on  that 
subject  are  exclusive  and  controlling,  since  It 
was  clearly  within  the  power  of  Congress  to 
do  this,  and.  If  this  act  bad  the  effect  of 
modifying  the  common  law  in  any  particu- 
lar, the  latter  would  necessarily  give  way. 
So,  whether  Unger  and  BurmL'iter.  Qermaa 
subjects  residing  in  Mexico,  were  alien  ene- 
mies within  the  meaning  of  the  common  law, 
or  whether  they  came  within  the  exception  to 
that  role  which  permits  an  alien  enemy  re- 
siding in  the  country  or  who  may  come  into 
it  by  license  of  its  sovereign  to  malntais  an 
action,  is  immaterial,  since  tbe  license  "t" 
trade  and  communicate  with  all  persons  with 
whom  trade  and  communication  Is  prohibited 
by  the  Trading  with  the  Enemy  Act"  Issued 
in  conformity  with  and  In  pursuance  of  this 
act,  had  the  effect  of  giving  them  the  rl^t 
to  sue  in  the  courts  of  this  country  and  of 
setting  aside  by  implication  any  rule  of  the 
common  law  which  may  have  denied  them 
such  right,  for  the  act  of  Congress  must  mH 
questionably  govern  the  matter.  The  fact 
that  the  general  license  to  trade  wis  issued 
during  the  existence  of  only  a  technical  state 
of  war  months  after  victory  had  been  woa 
and  actual  hostilities  ceased,  when  the  reason 
for  the  rule  denying  sanies  the  rlifbt  to  soa 
in  the  courts  of  this  country  no  longer  ap- 
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piled,  would  Indicate  that  it  was  the  Inten- 
tion of  tbe  government  that  ttae  businen  of 
the  country  should  not  be  further  hampered 
by  such  restrictions. 

The  order  sustaining  the  plea  in  abatement 
upon  the  ground  that  the  original  irtaintUh 
were  alien  memles,  and  therefore  without 
status  in  the  courts  at  the  country,  at  the 
time  the  actiffli  was  filed,  as  w^l  as  that  dia- 
mlsslng  the  action,  was  error. 

The  Judgment  la  rerersed,  and  tbe  case  re- 
manded for  farther  procee^gs  in  conformi- 
ty with  the  views  herein  expressed. 

ROSS,  G.  J.|  and  VTjAXflQANt  ooneur. 


W  Aril.  IK} 

8KAGG8  V.  STATE.   (No.  532.) 

(Supreme  Ooart  of  Arisona.   June  28,  1082.) 

1.  Bastard*  «s392--AppHlatt  Jarlsdlotlon  must 
be  based  m  statutory  provlsioa. 

The  JarisdictioD  of  tbe  appellate  conrt  to 
eonsider  a  ease  «t  bastardy  most  be  based  on 
statutory  prorisioD. 

2.  Bastarda  «ss^2— No  rffht  af  appeal  eoafer- 
rad  by  Penal  Ctfla. 

No  right  of  appeal  In  bastardy  cases  Is  con- 
ferred by  Pen.  Code  1918,  Sf  1151-1163,  Indn- 
slre,  becaose  under  the  express  terms  of  the 
bastardy  statute  ,the  prosecution  thereunder 
proceeds  upon  the  complaint  originally  filed 
by  the  woman  complaisant  in  tbe  juntice  court, 
and  section  llSl  provides  for  an  appeal  only 
in  criminal  casea  presented  by  indictment  and 
Information. 

3.  Bastards  «»I9— RroeaadlBsa  of  atatuto  dvli 
It  natare. 

The  bastardy  statute  Is  civil  in  its  nature, 
and  the  proceedings  authorized  thereby  are 
gOTemed  by  the  rules  applicable  to  civil  actions. 

4.  Statotes  «sa22ft-4:oRStnietloB  of  statutes 
a*ptad  from  aMthor  state  adopted  wKh  stat' 
ate. 

The  Legislature  by  adopting  the  bastardy 
statute  from  the  state  of  Minnesota  adopted 
also  the  well-settled  construction  placed  upon 
it  by  the  courts  of  the  state  from  which  the 
law  was  taken. 

5.  Stittates  «3>llb(l)— Bastartfy  Law  laoorpo- 
rated  la  Paaal  Code  held  void  as  aot  within 
title. 

Tbe  incorporation  of  Bastardy  Law  In  Pe- 
nal Code,  under  title,  "An  act  to  establish  a 
penal  code,"  yiolated  C!onst  art.  4.  pt.  2,  {  13, 
aa  embraetaig  within  the  title  quoted  a  subject 
and  matters  connected  therewith  not  express- 
ed in  the  title,  and  is  therefore  void. 

Appeal  frraa  Superior  CcniTt,  Marlctqw 
County ;  R.  C.  Stanford,  JTndge. 

O.  J.  Skaggs  was  convicted  of  bastardy, 
and  he  appeals.  Dismissed. 


Baker  &  Whitney,  of  Phoenix,  for  appel- 
lant 

W.  J.  Oalbralth,  Atty.  Gen.,  and  George 
R,  Hill  and  F.  W.  Perkins,  Asst  Attya.  Gen., 
and  R.  6.  L.  Shepherd.  Co.  Atty.,  of  Phoenix, 
for  the  State. 

FliANIGAM,  J.  In  proceedings  brouyht 
under  the  provisions  of  title  10,  pt.  1  (sec- 
ttons  869  to  881,  Inclusive),  of  tbe  Penal  Code, 
entitled  "Bastards,"  the  appellant  was  ad- 
Judged  guilty  of  being  the  father  of  tbe  un- 
born dilld  of  an  unmarried  woman,  and  an 
order  was  accordingly  made  charging  him 
with  the  maintenance  of  such  child.  If  It 
should  be  bom,  and  requiring  him  to  give 
bond  to  secure  his  performance  of  such  judg- 
ment and  order.  Thereafter  the  aroellant 
moved  for  a  new  trial  and  In  arrest  of  judg- 
ment, and  from  the  orders  denying  said  mo- 
tions, and  the  judgm^t  and  order  of  tbe 
court  charging  him  with  the  maintenance  of 
the  dtiild.  he  gave  notice  (tf  appeal  to  this 
court 

The  appellant  has  made  and  argued  many 
assignments  of  error,  including  an  assign- 
ment that  the  judgment  and  order  of  main- 
tenance appealed  from  are  void  because  of 
the  unconstitutionality  of  the  Bastardy  Law 
for  conflict  with  section  13,  pt  2.  art  4,  of 
the  Constitution.  Tbe  argament  on  that  as- 
signment presented  in  the  briefs  for  the  ap- 
pellant and  the  state  will  be  noticed  In  con- 
nection with  the  determinative  questlw  of 
whether  any  appeal  lies  to  this  court  from 
such  Judgment  and  order. 

[1]  Our  Jurisdiction  to  consider  this  case 
on  appeal  must  be  based  upon  the  autborlty 
of  some  statutory  provision.  Mohare  Coun- 
ty V.  Stephens,  17  Ariz.  165.  149  Pac.  670. 

[21  No  right  of  appeal  is  conferred  by  the 
provisions  of  chapter  1,  title  11,  pt  2,  of  the 
Penal  Code  (sections  1151  to  1163,  Inclusive) , 
because  under  the  express  terms  of  the  Bas- 
tardy Law  prosecution  thereunder  proceeds 
upon  the  complaint  originally  filed  by  the 
woman  complainant  in  the  Justice  court  (see 
the  statute  and  State  v.  Brathovde,  81  Minn. 
501,  84  N.  W.  340);  and  the  Code  (secUon 
1151)  provides  for  an  appeal  only  in  criminal 
casea  prosecuted  by  indlctmoit  or  informa- 
tion. 

Assuming  that,  under  the  provisions  of 
paragraphs  1227.  1228,  of  tbe  Civil  Code,  an 
appeal  would  lie  from  such  Judgment  or  or- 
der as  rendered  In  a  dvll  action  or  proceed- 
ing (paragraph  1226),  the  questions  are  di- 
rectly presented  whether  the  bastardy  stat- 
ute provides  for  a  civil  action  or  proceeding, 
and  whether.  If  It  so  providesi  It  is  constitu- 
tional under  the  terms  of  section  13,  pt  2, 
art  4,  of  the  Constitution. 

Upon  the  assumption  that  the  case  is  prop' 
erly  in  this  conrt  on  appeal,  the  parties  have 
presented  the  constitutional  qoesMcoi  just  re* 
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ferred  to,  and  we  sbaU  advert  td  such  of 
the  argcmenta  offered  on  that  head  as  wlU 
aid  In  the  clear  derelopment  of  the  matters 
necessary  to  the  decision  of  the  determina- 
tive question  of  our  Jurisdiction. 

Section  13,  pt.  2,  art  4.  of  the  OonstltuUon 
reads  as  follows: 

"Every  act  shall  embrace  hot  one  subject  and 
matters  properly  connected  therewith,  wbidi 
subject  shall  be  expressed  In  the  title;  bat 
if  any  subject  shall  be  embraced  In  an  act  which 
shall  not  be  expressed  in  the  tlUe,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall 
not  he  embraced  In  the  title.** 

The  contention  ia  that  the  title  under 
which  the  Penal  Code  was  enacted,  being 
"An  act  to  establish  a  penal  cod^"  of  which 
Code  the  Bastardy  Act  ia  a  part,  Is  not  suf- 
ficiently comprehea^ve  to  embrace  the  law, 
inasmuch  as  proceedings  under  it  must  be  re- 
garded as  <dTll  in  character,  so  that  the  law 
can  constltatlonally  have  no  place  In  the 
Penal  Code. 

[S]  The  bastardy  statute  was  adopted  from 
the  Revised  Laws  of  Minnesota  1900,  being 
chapter  17  of  such  lavro  (sections  1567  to 
1B79,  induslTe),  and  for  all  proctiGal  pur- 
poses IB  a  substantial  rescript  of  such  chap- 
ter. TtilB  Minnesota  act  has  been  on  the 
statute  books  of  that  state  since  at  least 
the  year  1866,  appearing  In  the  Revision  of 
that  year  and  of  1878  as  chapter  17,  and 
has  been  many  times  construed  by  the  Su- 
preme (3(Hirt  of  Minnesota.  Under  these  de- 
cisions there  is  no  doubt  that  the  proceedings 
anthorlssed  by  this  statute  are  to  be  con- 
rtdered  dvil  In  nature,  and  governed  by  the 
rules  of  procedure  applicable  to  dvU  ac- 
tion s. 

In  State  v.  Becht,  23  Minn.  1,  It  Is  said: 

"Oar  statute  upon  the  subject  of  bastardy 
seems  to  have  beeo  borrowed  from  the  state 
of  Wisconsin.  The  supreme  court  of  that  state, 
m  referring  to  proceedings  under  this  and  sim* 
nar  statatee,  correctly  say:  'They  are  not 
strictly  of  a  criminal  diaracter,  though  they 
have  always  been  considered  as  quasi  criminal, 
and  the  view  undoubtedly  taken  of  them  by 
courts  in  modem  times  ia  that  they  are  neither 
wholly  civil  nor  wholly  criminal,  but  have  many 
of  the  features  and  incidents  of  both.'  State 
T.  Jager,  19  Wia.  235,  and  cases  there  dted. 
Statutes  of  this  character  are  in  the  nature  of 
police  regulations,  baring,  as  Ibeir  principal  ob- 
ject and  purpose,  the  enforcement,  upon  the 
putative  father  of  a  bastard  child,  of  the  moral 
and  natural  duty  resting  upon  him  to  furnish 
«  it  adequate  support  and  nmintenance,  and,  to 
indemnify  the  community  against  its  becoming 
a  public  charge  and  burden.  Hawes  v.  Cooksey, 
13  Ohio.  24'2;  Mnsser  v.  Stewart,  21  Ohio  St. 
S53;  Lower  v.  Wallick,  25  Ind.  68,  followed 
and  approved  in  Kx  parte  Teagoe,  41  Ind. 
278.  The  inSiction,  upon  the  father,  of  a  pnn- 
isbment  for  the  act  of  begetting  a  bastard  child, 
as  for  a  criminal  offense,  la  not  the  purpose  of 
our  statute,  nor  is  such  its  effect.  It  is  rather 
against  the  consequences  of  the  act,  both  as  re- 


spects the  ehUd  and  the  pablie,  tiut  its  pro- 
visions are  directed  and  intended  to  operate.** 

It  has  accordingly  been  held  by  the  Mtn- 
nesota  court  that  in  bastardy  proceedings 
proof  beyond  a  reasonable  doubt  Is  not  re- 
quired in  order  to  convict  the  defendant,  but 
merely  proof  by  a  tHr^tonderance  of  the 
evidence;  that  the  testimony  of  the  com- 
plainant, the  mother,  need  not  be  corrobo- 
rated by  other  evidence  (State  v.  Nichols, 
29  Minn.  857, 13  N.  W.  153) ;  that  the  county 
attorney  in  his  argument  to  the  jury  la  at 
liberty  to  comment  upon  the  omission  of 
the  defendant  to  be  sworn  In  his  own  behalf 
(State  V.  Suure,  ^  Minn.  132,  12  N.  W.  347); 
that  the  oath  prescribed  for  tbe  jury  In  civil 
cases  is  the  proper  one  in  such  proceedings 
(State  V.  Worthingham.  23  Minn.  628);  that 
an  appeal  from  the  district  court  in  bastardy 
proceedings  Is  to  be  effected  In  the  same 
manner  as  an  appeal  in  civil  actions  (State 
V.  Klitzke,  46  Minn.  343.  49  N.  W.  54) ;  and 
that  the  sufficiency  of  the  complaint  in  sndi 
actions  Is  to  be  determined  by  the  rules  ap- 
plicable to  dvll  causes  (State  v.  Brathovde, 
81  Minn.  501,  84  N.  W.  340).  See.  alsa  to 
tbe  same  effect  generally  tbe  cases  of  State 
V.  Hausewedell,  94  Minn.  177. 102  N.  W.  204; 
McKIttrick  v.  Gaboon.  89  Minn.  383.  95  N.  W. 
223.  62  L.  R.  A.  767,  99  Am.  St  Rep.  606; 
State  V.  Nestaval.  72  Minn.  416.  75  N.  W. 
726;  State  v.  Wens,  41  Minn.  196,  42  N.  W. 
933;  State  v.  BIchmiller,  85  Minn.  240,  28  N. 
W.  503. 

[4]  Tbe  construction  of  the  act  so  made 
by  the  Minnesota  court  was  well  settled  at 
tbe  time  of  the  enactment  of  our  Penal  Code, 
and  as,  under  the  decisions  of  tbls  court,  the 
Legislature  of  this  state  by  adopting  the  law 
adopted  also  the  well-settled  constrnction 
placed  ui>on  it  by  the  courts  of  the  state  from 
which  the  law  was  taken  (see  Territory  v. 
Delinquent  Tax  List,  3  Aris.  117,  21  Pac.  768; 
Cbeda  t.  Skinner,  6  Ariz.  196,  57  Pac.  64; 
Goldman  t.  Sotelo.  8  Arii.  85.  68  Pac.  558; 
Ellas  v.  Territory,  9  Ariz.  1.  76  Pac.  605.  11 
Ann.  Cas.  1153;  Anderson  v.  Territory,  9  Arls. 
50,  76  Pac.  636;  Copper  Queen  O.  M.  Co.  t. 
Territory.  9  Ariz.  383,  84  Pac.  611;  CosteUo 
V.  Muhelm,  9  Ariz.  422,  84  Pac.  906:  Terri- 
tory v.  Copper  Queen  0.  M.  Co.,  13.  Arix. 
198,  108  Pac.  960;  Fertlg  v.  Stote.  14  Arts. 
540,  133  Pac.  99),  it  Is  claimed  that  the  con* 
<Au^on  follows  that  the  bastardy  act  is  void 
under  the  conatituUaaal  provisions  referred 
to.  In  further  support  of  this  ctmtmtion. 
there  is  cited  the  case  of  State  t.  Tie- 
man,  82  Wash.  291,  78  Pac.  875,  88  Am  St 
Rep.  864.  In  which  it  is  h^  that  the  inclu- 
sion witldn  the  genwal  Poial  Code  of  the 
territory  of  Washington,  which  (3ode  was 
entitled,  "An  act  relative  to  ertmes  and  pun* 
ishmento,  and  ivoceedlngB  in  criminal  cases/* 
of  a  statute  on  bastardy  offmided  against  the 
act  oC  Congress  providing  for  tbe  organlzo* 
tlon  of  the  territory  of  Washington*  which 
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provided  tbat  ''every  law  aball  embrace  but 
one  object,  and  tbat  sball  be  expressed  In 
the  title,"  because  such  statute  did  u6t  pro- 
Tide  for  a.  criminal  proceeding.  Alter  re- 
ferring to  tiie  decisiona  from  other  states  to 
the  effect  that  the  same  or  similar  statutes 
had  been  held  with  uaifo^ity  to  give  rise 
to  a  civil,  and  not  a  criminal,  liability,  the 
conrt  felt  constrained  to  hold  that  the  stat- 
ute in  question,  being  dvU  In  character, 
could  not  lawfully  be  enacted  as  a  part  of  a 
general  enactment  having  for  its  title  a 
reference  to  criminal  objects  and  procedure 
only,  and  tbat  the  statute  was  repugnant  to 
the  constitutional  provision  referred  to,  and 
therefore  void. 

[51  In  State  t.  Brandner,  21  N.  D.  310. 
130  N.  W.  941,  it  is  held  that,  as  the  Bas- 
tardy Law  of  tbat  state  pi^vlded  for  the  ar- 
rest <of  the  defendant  at  public  expense 
Qpon  a  criminal  comidaint,  in  criminal  pro- 
ceedings  brought  in  the  name  of  the  state, 
and  for  bis  Imprisonment  if  be  failed  to 
obey  the  final  order  of  the  court,  the  pro- 
ceedings were  quasi  criminal,  at  least,  and 
the  inclusion  of  such  law  within  the  Code 
of  criminal  procedure  under  the  title,  "An 
act  to  establish  a  code  of  criminal  procedure 
for  the  state  of  North  Dakota,"  did  not 
violate  section  61  of  the  GonstitutioD  of  that 
state,  to  the  effect  that  no  bill  should  embrace 
more  than  one  subject,  which  should  be  ex- 
pressed in  its  title.  This  case  cites  and 
difteroitiates  the  decision  In  the  Tieman 
Case  on  the  ground  that  the  Bastardy  Law 
ftf  Washtngtcm,  under  the  holding  of  its 
Supreme  Oonrt,  was  in  troth  a  dvU  proceed- 
ing. Both  cases— the  meman  Oase  expre»- 
ly,  and  tbe  Brandner  Case  by  Implication — 
hoM  tbat  the  incorporation  of  a  statute  pro- 
Tldiiv  for  proceedings  of  a  purely  civil  na- 
ture In  a  code  devoted  to  criminal  proceed- 
ings, and  enacted  under  a  title  embracing 
only  criminal  subjects  or  objects.  Is  repug- 
nant to  the  paramount  law  of  these  jorlsdlc- 
tions. 

These  decisions,  so  far  as  they  determine 
the  classification  of  a  bastardy  statute  as 
related  to  the  title  under  which  a  code  of 
criminal  procedure  was  enacted,  are  of  little, 
if  any,  aid  in  the  determination  of  tbe  ques- 
tion we  are  now  considering,  l^is  Is  true 
because  the  character  of  tbe  proceedings  pro- 
vided by  our  own  statute  seems  to  us  to  be 
foreclosed  by  the  Minnesota  dedsions.  Un- 
der tbe  authority  of  tbe  Tieman  and  Brand- 
ner Cases,  if  the  rights  and  remedies  created 
and  conferred  by  our  statute,  and  the  pro- 
ceedings thereunder,  are  of  a  dvU  nature, 
there  would  seem  to  be  no  escape  from  hold- 
ing tbe  statute  unconstitutional  as  violative 
of  our  mandatory  constitutional  provision 
that  every  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith, 
whldi  subject  sbaU  be  vtsxesaei  in  the  titles 


The  gravity  of  the  consqnences  following 
such  a  determination,  the  respect  we  owe 
to  the  lawmaking  power  as  a  co-ordinate 
branch  of  the  government  equally  bound  with 
us  to  obey  the  law,  and  the  necessity  of  up- 
bolding  all  enactments  of  that  power  where 
it  is  possible  so  to  do  admonish  us  that 
every  avenue  of  escape  from  the  conclusion 
of  invalidity  must  be  explored  before  pro- 
nouncing such  determination. 

We  therefore  Inquire  whether  the  embodi- 
ment of  this  statute  In  the  Penal  Code  In 
any  wise  shows  the  implied  l^slative  Intent 
to  adopt  tbe  Minnesota  construction  not  to  - 
liave  existed,  or,  at  least,  whether  b:  such 
incorporation  a  purpose  was  evinced  lu  so 
far  modify  such  construction  as  to  place  the 
statute  in  harmony  with  tbe  other  enact- 
ments of  the  Penal  Code,  so  that  the  statute 
may  be  upheld. 

The  Penal  Code  of  this  state  is  divided 
into  three  parts.  Part  1  relates  to  crimes 
and  punishmaits,  part  2  to  criminal  proce- 
dure, and  part  3  to  prisons  and  jails.  Tbe 
bastardy  statute  Is  Included  In  part  1,  and 
an  inspection  of  the  titles  of  that  part  of  the 
Code  (20  in  number)  discloses  that,  wit^  the 
exception  of  title  10  (the  Bastardy  Act),  the 
general  scope  and  purpose  thereof  la  to  de- 
fine and  denounce  c«rtaln  acts  and  omis^ons 
as  criminal  offenses,  and  to  provide  appropri- 
ate punishments  therefor  by  way  of  fine  and 
Imprisonment  The  bastardy  statute  does 
not  In  terms  prohibit  or  denounce  any  act 
or  omission  as  a  crime,  nor  purport  to  au- 
thorize tbe  punishment  of  any  person  as  a 
erlmtnat  offender. 

With  few  exceptions,  unimportant  to  be 
noted,  the  j^ovlslons  of  part  2  of  the  Penal 
Code  are  concerned  with  the  procedure  to 
be  had  In  criminal  prosecutions.  None  of 
tbe  provisions  of  this  part  of  the  Code  have 
any  pertinency  to  a  proceeding  under  tbe 
bastardy  statute,  there  being  secured  to  the 
accused  in  such  proceeding  none  of  tbe 
guaranties  provided  by  our  Constitution  or 
by  the  Code  itself  in  favor  of  those  charged 
with  criminal  offenses. 

We  have  already  seen  that  tbe  right  of 
appeal  from  the  judgment  of  the  superior 
court  is  secured  to  the  defendant  in  proceed- 
ings prosecuted  only  by  Indictment  or  in- 
formation (section  1151.  P.  C),  and  that 
therefore  the  def^idant  In  this  case  may 
under  no  provision  of  the  Penal  Code  bring 
the  judgment  and  order  of  the  court  below 
to  this  court  for  revision.  Artlde  2,  S  30,  of 
the  (institution  provides  that  no  person 
shall  be  prosecuted  criminally  in  any  court 
of  record  for  felony  or  misdemeanor  other- 
wise ^n  by  information  or  Indictment. 
And  by  section  24  of  tbe  same  artlde  it  is 
provided  tbat  in  criminal  prosecutions  tbe 
accused  shall  have  tbe  right  to  appeal  In  all 
cases.  This  failure  to  secure  to  the  defend- 
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ant  In  a  bastardy  proceedings  any  of  tbe 
rights  accorded  by  tbe  Constitution  or  tbe 
Penal  Code  to  those  charged  wltb  crime,  and 
the  other  attributes  ot  tbe  proceedings  ad- 
verted to,  make  it  plain  that  the  Bastardy 
Law  does  not  provide  for  criminal  proceed- 
ings as  such,  and  conld  not  have  been  in- 
tended so  to  provide.  Whether  the  confine- 
ment of  the  defendant  under  the  terms  of 
this  act  for  failure  to  fumisb  the  recogni- 
ESDce,  upon  being  held  to  answer  to  the  com- 
plaint by  the  justice  of  the  peace,  or  by 
the  superior  court  upon  failure  to  pay  or 
to  secure  payment  of  moneys  as  required 
by  the  order  of  the  court  upon  or  after  final 
judgment,  where  such  failure  is  not  due  to 
contumacy,  but  merely  to  the  actual  In- 
ability of  the  defendant  to  comply,  could  be 
In  any  event  properly  authorized,  may  be 
doubted.  See  State  t.  Beese,  43  Utah,  447, 
135  Pac.  270. 

Disregarding,  therefore,  mere  forms  and 
nomenclature,  and  looking  to  the  substance 
of  the  rights  and  remedies  conferred  by  the 
statute,  It  will  be  seen  that  the  only  feature 
of  the  bastardy  statute  which  may  be  sup- 
posed to  bring  It  within  the  category  of 
criminal  proceedings  Is  contained  In  those 
sections  thereof  which  authorize  the  im- 
prisonment of  the  accused  upon  failure  to 
give  the  recognizance  required  by  law  for 
his  appearance  to  answer  the  charge  In  the 
superior  court,  or  failure  to  comply  with  the 
orders  of  the  superior  court  upon  or  after 
final  Judgment  of  conviction.  It  Is  evident 
that  the  Imprisonment  to  which  the  putative 
father  may  thus  be  subjected  Is  not  referable 
to  tbe  proceeding  as  one  authorized  to  be 
brought  under  the  criminal  laws  of  this  state 
for  the  punishment  of  a  crime  or  oCtense,  and 
that  the  sole  reason  and  warrant  for  Includ- 
ing what  Is  manifestly  a  civil  proceeding  In 
the  Penal  Code,  incongruously  to  the  other 
terms  and  provisions  of  that  Code,  must  be 
based  upon  the  single  feature  of  the  formal- 
ly conferred  authority  to  Imprison  the  ac- 
cused as  an  Incident  to  the  enforcement  of  a 
purely  civil  obligation,  the  actual  legal  ex- 
istence of  that  authority  being,  as  we  have 
seen.  In  some  doubt  if  tbe  failure  of  the  ac- 
cused to  comply  with  the  order  of  the  court 
be  other  than  contumacious.  It  follows  that 
the  Incorporation  of  the  Bastardy  Law  In 
the  Penal  Code  can  by  no  stretch  of  construc- 
tion be  held  to  hare  affected  or  modified  its 
essential  attributes  as  fixed  by  the  Minnesota 
decisions,  but  rather  that  the  divergencies 
of  the  Bastardy  liaw  from  laws  concerned 
with  the  definition  of  acts  and  omissions  as 
crimes,  and  providing  the  procedure  for  the 
prev^tlon  and  punishment  thereof,  have 
been  only  the  more  emphasized  by  ttie  mani- 


fest incongruity  of  the  Bastardy  X<aw  tbere- 

w\th. 

It  seems  Incontrovertible,  therefore,  that 
the  Bastardy  Act,  viewed  as  a  whole.  Is  an 
attempted  authorization  of  proceedings 
against  the  father  of  a  bastard  child  to  en- 
force tbe  natural  obligation  he  Is  under  to 
support  and  provide  for  his  Illegitimate  off- 
spring, and  that  the  Infliction  upon  him  of  a 
punishment  for  the  act  of  begetting  such  child, 
or  for  failure  to  comply  with  any  order  of 
tbe  court  made  In  such  proceeding  as  for  a 
criminal  offense,  is  not  the  purpose  of  the 
statute,  nor  is  such  its  effect;  that  In  such 
proceedings  proof  of  tlie  guilt  of  the  putative 
father  is  not  required  to  be  made  beyond  a 
reasonable  doubt,  but  may  be  shown  by  a 
mere  preponderance  of  the  evidence;  that 
the  failure  of  the^efendant  to  take  the  stand 
in  his  own  behalf  may  be  commented  upon 
by  the  county  attorney  as  In  civil  actiona; 
that  the  sufficiency  of  the  complaint  is  to  be 
determined  by  the  rules  applicable  to  dvU 
causes;  that  tbe  testimony  of  the  prosecutrix 
need  not  be  corroborated  by  other  evidence; 
that  no  act  or  omission  of  the  defendant  Is 
by  such  act  denounced,  defined  nor  made 
punishable  as  a  crime,  and  that  the  provi- 
sions of  our  Constitution  and  statutes  In 
favor  of  persons  accused  of  crime  cannot  be 
extended  to  the  case  of  the  defoidant  in  a 
bastardy  proceeding,  but  that,  on  the  con- 
trary, there  are  expressly  withheld  from  hlm^ 
the  specific  constitutional  guaranties  to  an  ac- 
cused person  In  a  criminal  case  of  the  right 
to  appeal  from  a  Judgment  against  him,  and 
the  right  also  to  be  prosecuted  hf  indictment 
or  information  under  the  procednra  estab- 
lished by  the  Penal  Code. 

We  are  therefore  compelled  to  hold  that 
title  10,  pt  1,  of  OUT  Penal  Code,  denom- 
inated "Bastards,"  is,  because  of  the  rights 
and  remedies  It  attempts  to  create,  and  in  its 
incidents,  attributes,  and  consequences,  mani- 
festly a  civil  proceeding;  that  Its  character 
as  such  renders  it  Inconsistent  with  the  title 
of  the  Penal  Code,  both  as  tested  by  the 
language  and  meaning  of  the  title  Itseif  and 
by  the  remaining  provisions  of  the  Penal 
Code  Incongruous  with  the  bastardy  statute; 
that  tbe  incorporatloD  of  the  Bastardy  Law 
in  such  Code  under  the  title,  "An  act  to  es- 
tablish a  penal  code,"  Is  so  clearly,  and  un- 
mistakably a  violation  of  section  18,  pt.  2, 
art.  4,  of  the  Constitution,  as  embracing 
within  tbe  title  quoted  a  subject  and  matters 
connected  therewith,  not  expressed  In  the 
title,  as  renders  the  bastardy  statute  void. 

The  appeal  is  therefore  dismissed  for  lack 
of  Jurisdiction. 

ROSS,  O.  J.,  and  UcAUSTER,  3.,  concor. 
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PEOPLE  V.  LEW  PAT.  (Cr.  2400.) 
(SapreiM  Court  of  Oalifondft,   July  9,  19S2.) 

1.  Orinrol  law  <0=>407(f )>-D»oeMed'«  ao- 
ensatofy  statements  la  defeiiiaiifs  presence 
properly  admitted  to  show  tatter's  aoti  and 
conduct  on  hearfng  them. 

In  a  prosecation  for  murdor,  accusatory 
statements  by  deceased  Id  the  presence  and 
hearing  of  defendant,  who  made  no  reply,  were 
properly  admitted,  not  as  evidence  of  the  truth 
of  the  facts  stated,  bat  to  show  defendant's 
acta  and  oondact  on  bearing  such  accusations. 

2.  Criminal  law  «=»l  137(5)— Defendant  can- 
not oomplain  of  refusal  to  strike  hearsay 
testimony  elicited  by  his  own  counsel  by 
Improper  oross-examl nation. 

In  a  prosecQtion  for  murder,  where  de- 
fendant's counsel,  on  cross-examination  of  a 
police  officer,  who  had  not  testified  in  chief  re- 
specting defendant's  membership,  in  a  Chineee 
tong,  invited  him  to  give  a  general  dissertation 
on  tongs  before  asking  him  whether  defendant 
was  a  member  of  a  particnlar  tong,  to  which  he 
replied  that  he  had  always  nnderstood  him  to 
be  a  member  and  was  informed  by  an  officer 
thereof  that  he  had  been  expelled  after  the 
shooting,  and,  after  a  motion  to  strike  out 
such  teBtimony  as  hearsay  was  denied,  per- 
sisted in  pursuing  such  inquiries  on  the  ex- 
press aasumption  of  defendant's  membership 
therein,  defendant  could  not  complain  of  the 
coarf 8  refusal  to  strike  out  the  testimony. 

8.  Criminal  law  <@=»730( 8)— Refusal  to  direot 
Jury  to  disregard  state's  attorney's  remarks 
as  to  existence  and  locatton  of  bullet  hole 
near  place  of  homicide  held  not  erroneons. 

In  a  prosecution  for  murder,  where  a  dia- 
gram showing  a  bullet  hole,  the  existence  of 
which  defendant  claimed  was  not  shown,  in  or 
near  a  door  of  the  room  in  which  the  shooting 
took  place,  was  in  evidence  and  being  exhibited 
to  the  Jury  when  objection  was  made  to  re- 
marks relative  to  the  fact  and  location  thereof 
by  the  state's  attorney  and  the  jury  bad  in- 
spected the  premises  with  particular  regard  to 
its  location,  the  court  did  not  err  in  refusing 
to  direct  the  jury  to  disregard  such  remarks; 
defendant  not  being  injnriously  affected  thereby. 

4.  CriMliial  law  «S3829(I2)— Refusal  to  give 
InstnwtloH  anMtantlaHy  covered  Iqr  thoae 
glvcR  not  crrcnaoHs. 

In  a  prosecution  for  murder,  where  t^e 
,eoart  gave  instructions  in  the  usual  and  ap- 
proved forms  that  defendant's  guilt  must  be 
proved  to  a  moral  certainty  and  beyond  a  rea- 
Bonable  doubt  and  clearly  and  correctly  charged 
as  to  the  presumption  of  innocence,  its  refusal 
to  give  requested  inetmctione  with  respect 
thereto  in  mora  difCoae  and  amplified  forms  was 
not  error. 

9,  Homicide  «=>253(2)-~Evldenoe  heM  sufll- 
dent  to  sustain  convletion. 

Evidence,  though  circumstantial,  held  suffi- 
cient to  sustain  a  conviction  of  murder  in  the 
first  degree. 
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Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Louis  H.  Ward, 
Judge. 

Lew  Fat  was  convicted  of  inurder  in  the 
first  degree,  and  be  appeals.  Affirmed. 

George  R.  Perkins  and  R.  Porter  Ashe, 
both  of  San  Francisco,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  John  H.  Biordan, 
Deputy!  Atty.  Gen.,  Matthew  Brady,  Dist. 
Atty.,  Stanislaus  A.  RUey,  Asst.  Dist.  Atty., 
and  Harry  E.  Michael,  Special  Prosecutor, 
all  ffiC  San  Francisco,  for  the  People. 

PER  CURIAM.  The  appellant  herein  was 
convicted  of  murder  in  the  first  degree;  his 
crime  consisting  in  the  alleged  slaying  of 
one  Lum  Bing,  an  elderly  Chinese,  hi  a 
building  in  Chinatown  In  the  city  and  coun- 
ty of  San  t^andsco,  on  the  afternoon  of  May 
IS,  1921.  He  a[^»eals  from  the  judgment 
following  such  conviction  and  urges  several 
grounds  of  ^ror  upon  his  said  appeal. 

[1]  His  first  gi'ound  of  alleged  error  is 
that  the  trial  court  erred  tn  the  admissIcHi  of 
evidence  of  certain  accosatory>  declarations 
made  by  the  dying  decedent  in  the  presence 
of  the  arresting  otticers  and  of  the  defend- 
ant, and  of  the  acts  and  conduct  of  the  lat- 
ter at  the  time  such  accusatlona  were  made. 
The  first  of  these  occurred  within  a  few 
moments  after  the  deceased  had  been  diot 
and  mortally  wounded  and  after  the  defend* 
ant  had  been  arrested  within  a  short  dis- 
tance of  the  scene  of  the  crime  with  a  dis- 
chaised  and  still  smofcli^t  weap(Hi  in  his 
hand.  The  arresting  officer  took  the  de- 
fendant into  the  presence  of  the  wounded 
man,  and  he  teetlfled  that  when  the  latter 
saw  the  defendant  he  pointed  bis  finger  at 
him  and  said  In  the  English  language,  -TbAt 
man  shot  me,"  to  which  accusation  the  de- 
fendant made  no  reply.  A  short  time  there- 
after, when  the  mbrtally  wounded  man  had 
been  taken  to  the  harbor  emergency  hospi- 
tal, the  defendant  and  an  aUeged  accom- 
plice were  again  brought  into  bis  presence, 
and,  when  asked  by  ime  of  the  arresting  of- 
ficers who  shot  him,  the  dying  man  pcdnted 
at  the  defendant  and  said  in  English.  "That 
was  the  man."  To  all  of  this  e^dence  the 
defendant  objected  on  the  ground  that  it 
was  not  shown  that  the  defendant  under- 
stood the  English  language.  He  urges  the 
same  objection  here,  but  the  record  before 
us  does  not  sustain  him  in  that  regard. 
Prior  to  the  introduction  of  the  evidence 
thus  objected  to,  a  police  officer  had  testi- 
fied to  having  held  conversations  at  yarlons 
times  with  the  defendant  in  English  and  to 
having  received  replies  In  that  language. 
Anotiiar  officer  bad  also  testified  to  numer- 
ous occasions  In  which  he  had  spoken  to 
the  defoidant  In  Ei^llsh  and  received  re- 
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plies  from  him  In  that  language.  There  was 
also  some  testimony  to  the  effect  that  dur- 
ing the  trial  of  the  cause  the  defendant  and 
bis  attorney  held  conferences  in  the  court- 
room In  the  BlngUsh  language.  This  evi- 
dence brings  tbe  case  fully  within  the  rule 
laid  down  by  this  court  In  People  v.  Ong 
Mod  Foo,  182  CaL  697,  wherein  upon  a  much 
less  satisfactory  showing  of  a  knowledge 
of  the  English  language  on  the  part  of  the 
defendant  In  that  case  this  court  held  that 
the  evidence  of  accusatory  statements  made 
by  the  deceased  In  the  presence  and  hear- 
ing of  the  defendant  were  properly  admitted 
in  evidence  for  the  limited  purpose  for  which 
this  class  of  evidence  is  admissible.  It  is 
to  be  noted  tliat  the  trial  court  In  its  in- 
structions to  the  Jury  herein  carefully  lim- 
ited the  purpose  for  which  such  evidence 
was  admissible  and  was  to  be  considered  by 
tbe  jury,  viz.  not  as  evidence  -of  the  truth 
of  the  facts  stated  in  the  accusation,  but 
only  for  the  purpose  of  showing  the  acts 
and  conduct  of  the  defendant  In  the  pres- 
ence of  the  accusation.  The  action  of  tbe 
trial  court  was  not  erroneous  In  the  admis- 
sion of  this  evidence  for  the  purpose  to 
which  it  was  thus  confined. 

[2]  The  next  contention  of  the  appellant 
is  that  the  trial  court  committed  prejudicial 
error  In  refusing  to  strike  out  as  hearsay 
certain  evidence  givra  by  a  police  officer  as 
to  defendant's  membership  in  the  Sue;  Sli^ 
T(»g.  The  evidence  and  ruling  of  the  court 
thus  assailed  arose  during  the  croas-ezam- 
inatlon  of  a  police  officer  by  counsel  for  the 
defradant,  who  asked  the  witness  this  ques- 
tion: "Q.  Do  you  know  whether  this  de- 
fendant l8  a  member  of  the  Suey  Sing 
Tong?"  It  l8  to  be  noted  that  the  witness 
who  was  adied  this  question  had  given  no 
testimony  upon  hla  examination  In  chief  re- 
specting tbe  defmdant'B  membership  In  tbe 
Suey  Sing  Tong ;  bis  only  reference  to  this 
particular  society  consisting  in  the  state- 
ment  that  he  had  once  seen  the  defendant 
in  a  building  belonging  to  this  Bodety  and 
had  held  some  conversation  with  him  there. 
It  is  tbits  evident  that  the  queetiDn  was  not 
croes-examlnatlon,  but  was  apparently  an 
Independent  Inqnlry  upon  tbe  part  of  tbe 
defaidan^B  counsel  for  the  purpose  of  learn- 
ing what  knowledge  the  witness  had  of  the 
defendanfis  membershlf)  In  this  particular 
tong.  The  answer  of  the  witness  was: 

"I  have  always  anderstood  him  to  be  a  mem- 
ber of  tlie  Suey  Sing  Toog  and  in  fact  I  was 
informed  by  *  •  *  Tom  Wah,  member  of 
the  Sney  Sing  Tong  and  also  one  of  its  officers, 
that  following  the  shooting,  this  man  [the  de- 
fendant] was  thrown  out  of  the  sode^." 

The  defendant's  counsel  moved  to  strike 
out  ttils  answw  as  hearsay,  which,  after 
some  dlacnssicm,  tbe  court  denied.  Preced- 
ing this  question  and  answer,  tbe  defend- 


(Gil 

ant's  counsel  had  invited  the  witness  to  gire 
a  general  dissertation  as  to  what  Chinese 
tongs  were  and  as  to  the  nature  and  quali- 
ties of  their  membership  and  their  purposes 
in  general.  After  tbe  foregoing  questloi 
had  been  asked  and  answered  and  said  mo- 
tion made  and  denied,  the  defendant's  coun- 
sel iierslsted  In  pursuing  these  inquiries  up- 
on the  express  assumption  of  the  defendant's 
membership  in  this  particular  t<Hig.  Under 
tbe  foregoing  circumstances,  the  entire  in- 
quiry of  the  defendant's  counsel  b^ng  an 
excursion  outside  the  limits  of  cross-exami- 
nation, and  being  In  part  predicated  at  least 
upon  the  assumption  of  the  defendanfi 
membership  In  this  tong,  we  fail  to  see 
what  basis  of  complaint  he  can  have  over 
this  bit  of  hearsay  evidence  elicited  on  his 
own  initiative  and  in  the  course  of  an  In- 
qniry  which  was  not  properly  cross-exami- 
nation, and  which,  in  the  main,  called  for  In- 
formation on  the  part  of  the  witness  whlcii 
was  In  the  nature  of  thln^  chledy  hearsay. 

[3]  The  next  contention  of  tbe  appellant 
is  that  the  trial  court  was  in  error  In  Its 
refusal  to  direct  the  jury  to  disregard  cer- 
tain remarks  made  by  the  deputy  diArict 
attorney  with  respect  to  the  fact  and  loca- 
tion of  a  certain  bullet  hole  In  or  near  a 
door  of  the  room  In  whldi  the  shooting  of 
tbe  deceased  had  taken  place,  and  in  tbe 
drawing  of  certain  Inferences  by  him  from 
the  tact  and  location  of  the  said  bullet  ht^e 
at  said  point  The  appellant  claims  that 
lliere  was  no  showing  of  tbe  existence  of 
any  such  bullet  bole,  but.  In  the  coUoqujr 
which  occurred  between  defendant's  coun- 
sel and  the  court  at  the  time  of  making  the 
objection,  it  appeared  that  there  was  in  evi- 
dence, and  then  t>elng  exhibited  to  the  jury, 
a  diagram  ot  tbe  premises  npmi  which  a 
bullet  hole  at  tbe  Indicated  point  was  shown, 
and  it  was  upon  this  showing  that  the  trial 
court  allowed  the  deputy  district  attorn^ 
to  proceed  with  his  ai|rom«it.  The  recnd 
also  discloses  that  tbe  Jury  bad  been  tatoi 
to  the  premises  and  had  Inspected  the  same 
with  particular  r^ard  to  tbe  location  of 
the  bullet  bole.  Hila  being  so,  it  is  annr> 
ent  that  tbe  deCendant  could  not  hare  been 
Injuriously  affected  by  any'  remarks  or  Infl^ 
epces  which  the  prosecuting  officer  mi^t  in- 
dulge in  wltb  resiwct  to  a  nonexistent  bullet 
hole,  if  such  were  tbe  fact.  We  see  no  error 
In  tbe  action  of  tbe  trial  court  In  r^odng  to 
give  tbe  requested  direction  to  fbs  jvrj, 

[4]  The  appellant's  next  contoition  is  Utat 
the  trial  court  erred  in  its  refusal  to  gin 
certain  instructions  requested  by  tbe  de- 
fendant Tbe  first  group  of  these  Infrac- 
tions whidi  the  appellant  Insists  sboold 
have  been  given  undertake  to  set  forth  In 
various  forms  the  familiar  rule  that  fiie 
guilt  of  tbe  defendant  mnst  be  proved  to  a 
moral  certainty  and  bey<md  a  reascMiaUe 
doubt.  The  reascm  assigned  by  tbe  Jadge  of 
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Ilie  trial  court  for  bis  refusal  to  gLn  tbese 
InstructlcniB  were  that  tttey  bad  bera  gtvoi 
In  substance  elsewhere  In  Oie  general  body 
of  bis  Instrucflcms.  TbB  record  fully  bears 
out  tbls  assertion  as  to  eacb  one  of  these 
Instructions,  showlnff  tbem  to  have  been 
framed  and  given  in  the  usual  and  ordinary 
and  approred  forms  of  expression  of  the 
ml&  me  defendant  was  entifted  to  no 
more  than  this.  The  next  group  of  bis  re- 
quested InstructlonB  whldi  the  defendant 
claims  shotild  bare  been  glren  refer  to  Uie 
presumption  of  Innocoice  to  the  benefit  of 
wtalcb  tiie  defendant  was  entitled  through- 
out bis  trial  and  up  to  tlie  moment  of  the 
determination  by  Uie  jury  at  bis  guilt  or 
Innocence.  But  an  «camlnation  of  the  In- 
gtmctlons  which  the  court  gave  discloses 
that  it  covered  the  entire  matter  of  these 
instructions  with  a  clear,  concise,  and  cor- 
rect diarge.  It  was  not  reqoiTed  to  r^>eae 
.the  rule  In  the  more  diffuse  and  amplified 
form  of  the  defendant's  requested  instruc- 
tions. 

[S]  Finally,  the  am»dlant  contends  that 
the  evidence  is  Insufficient  to  sustain  Uie 
verdict,  but  as  to  thlEl  point  ttie  aK>ellant 
concedes  that  Uie  evidence  Is  substantially 
conflicting  as  to  the  main  drcumstancxs  of  the 
case  upon  which  the  appetlant^s  convtcUtm 
rests.  In  vtew  of  the  fact,  however,  that  this 
is  a  capital  case,  we  have  carefully  scruti- 
nized the  record  and  are  entirely  satisfied 
that  the  evidence  sustains  the  verdict  With- 
out attempting  to  review  all  of  the  facts  elic- 
ited at  the  trial,  a  single  set  of  drcnmstances 
may  be  adverted  to  as  indicating  the  seri- 
ousness of  the  case  against  the  defendant 
The  deceased,  an  aged  and  Inoffensive  Chi- 
nese, living  with  his  wife  In  a  building  In 
San  Francisco's  Chinatown,  and  seldom 
leaving  his  own  room  except  to  go  to  an- 
other room  in  the  same  building  to  play 
with  two  little  children  who  lived  there, 
was  going  from  or  returning  to  his  own 
room  on  the  afternoon  on  the  day  of  his  mur^ 
der,  when  he  was  shot  six  times  through  the 
body.  At  the  report  of  these  shots  two  po- 
lice officers,  who  happened  to  be  passing  the 
building,  rushed  in  and  dashed  up  the  stairs, 
at  the  top  of  which  they  met  two  Chinese, 
each  with  a  revolver  In  his  hand.  One  of 
these  pointed  his  weapon  at  the  approach- 
ing ofQcers,  who  promptly  knocked  him 
down  and  arrested  him.  The  other  defend- 
ant the  defendant  herein,  threw  away  bis 
still  smoking  revolver  just  before  his  ar- 
rest, which,  being  recovered,  was  found  to 
be  still  hot  and  smoking,  with  all  of  Its 
cartridges  exploded,  and  which  weapon  was 
also  found  to  be  of  the  same  caliber  as  that 
with  which  the  deceased  had  been  mortally 
wounded.  When  taken  immediately  Into  the 
presence  of  the  victim  he  was  Identified  by 
blm  as  tiie  man  who  bad  shot  him,  to  whldi 


accusation  he  made  no  r^ly.  fHiere  mre 
mady  other  circumstances  tending  to  sbow 
the  defendant's  motive  ft«  the  conunlB8l<m  of 
tlie  crimes  wfaile  bis  explanatlum  <tf  bin 
toesence  with  a  smoking  revolver  ao  near 
tbb  place  and  mranent  of  the  homicide  were 
neittier  probable  nor  convincing.  The  evi- 
dence, while  drcnmstantial,  was  overwhelm- 
ing as  to  the  defendant's  rollt  cf  the  crima 
The  Judgment  is  affirmed. 

SHAW,  a  J.,  and  LAWLOB.  WIIAtTH, 
LBNNON,  SLOANS,  and  WASTISt  and 
RICHABXKS,  Justice  pro  tern,  concur. 


(UB  Cal.  im 

NICOLAS  HERNANDEZ  &  CO.  v.  W.  T. 
WELISCH  A  CO.    (8.  F.  9941.) 

(Supreme  Oonrt  of  California.  Jane  10, 1922.) 

).  Brokers  ^66  —  Under  contract  betwees 
broker  Is  Porto  Rico  and  broker  In  United 
States,  former  bald  entitled  to  share  In  con- 
nlssleu  oB  sales  made  In  United  States. 
Under  a  contract  between  plaintiff  broker 
in  Porto  Blco  and  defendant  broker  In  United 
States,  plaintiff  "to  receive  yonr  share  of  the 
profits  on  all  orders  received  directly  or  indi- 
rectly from  your  territory,"  plaintiff  was  enti- 
tled to  its  share  of  commissions  earned  by  de- 
fendant on  sales  to  the  Porto  Rico  Food  Com- 
mission, though  the  execution  of  the  contracts 
on  the  part  of  sach  purchaser  were  made  with- 
in the  United  States. 

2.  Brokers  <9s»6^Brokers  held  to  share  eiiaal* 
ly  Is  prsflts  ander  osntnut 

Under  a  contract  between  two  brokers  deal- 
ing in  rice,  whereby  one  of  them  was  to  receive 
"five  cents  per  pocket  of  100  pounds,  which  is 
one-half  of  our  profit  as  aooo  as  we  receive 
same  from  the  seller/'  held  that  the  brokers 
intended  that  there  should  be  an  equal  division 
of  the  commission  where  it  amounted  to  leas 
than  10  cents  per  pod^et,  the  brokerage  usnaUy 
received. 

In  Bank. 

Appeal  from  Superior  Oonrt  City  and 
County  of  San  Francisco;  George  H.  Gaba- 
nlss.  Judge. 

Action  by  Nicolas  Hernandez  &  Co.  against 
W.  T.  Wellscb  ft  Co.  From  a  Judgment  for 
part  of  the  relief  demanded,  plaintiff  ap* 
peals.  Be^'orsed,  with  directions. 

Hadsell,  Sweet  &  Ingalls,  of  San  Francis- 
co, for  appellant 
Percy  E.  Towne^  of  San  Frauclso(s  for  re- 

spondent 

PER  CURIAM,  We  approve  the  ccmdu- 
sion  of  the  District  Court  of  Appeal  In  this 
case  that,  under  the  contract  made  between 
the  plaintiff  and  the  defendant,  the  plalntllTa 
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8bar«  of  tbe  proflta  on  orders  received  di- 
rectly or  Indirectly  from  tbe  Island  of  P(frto 
Rico  was  not  to  be  more  than  cme-half  of  the 
amount  of  commissions  or  profits  received  by 
the  defendant  In  making  the  calcalation,- 
bowever,  tbe  District  Court  Inclnded,  as  a 
part  of  the  proflts,  the  sum  of  $650,  being  6^ 
cents  per  pocket  on  100  pounds  on  tbe  sale 
of  10,000  pockets  made  on  June  10,  191& 
It  appears  from  the  findings  that  tbe  defend- 
ant did  not  receive  $650,  either  as  commis- 
sions or  as  proflts,  on  that  sale,  but  received 
only  one-tialf  thereof ;  that  Is,  $325.  Tbe 
result  is  tliat  the  compntatlcor  made  by  tbe 
District  Court  of  Appeal  allows  tbe  plaintiff 
¥162.00  In  excess  of  the  amount  It  la  entitled 
to.  The  opinion  stated  that  tbe  amount 
shown  by  tbe  findings  as  due  to  tbe  plalntlfl 
was  $3,82S ;  that  being  one-baU  of  tbe  total 
sum  of  96,650.  Xt  should  bBTe  stated  that 
tbe  amouEtt  for  which  tbe  plaintiff  was  en- 
titled to  Judgment  vaa  the  sura  of  $3,162^10, 
being  one-balf  of  $6326.  wblcb  tbe  findings 
show  to  be  tbe  total  amount  received  by  de- 
fendant, and  that  be  was  entitled  to  interest 
on  f2fiOO  thereof  at  7  per  cent  p«  annum 
from  May  10, 1918,  and  Intoreat  on  the  bal- 
ance flram  tbe  date  of  tbe  eommencemoat  of 
the  action.  Wltb  this  modification,  tbe  opin- 
ion of  tbe  District  Court  la  adopted.  Ex- 
cepting tbe  last  paragraph  thereof,  wblcb,  as 
above  stated,  we  find  erroneous,  the  remain- 
der of  tbe  opinion  Is  as  follows: 

"This  is  an.  appeal  by  plaintiff  from  a  Judg- 
ment in  its  favor  in  the  sum  of  $2,420;  its  con- 
tention being  that  tbe  judgment  sbould  have 
been  for  a  greater  snm. 

"Both  the  plaintiff  and  tbe  defendant  are  rice 
brokers;  tbe  former  doing  buHlneBS  in  ^e 
island  of  Porto  Rico,  and  the  latter  in  San 
Frandsco,  Cal.  They  entered  into  a  written 
contract  by  which  the  plaintiff  agreed  to  con- 
duct in  Porto  Rico  a  branch  office  of  and  for 
the  defendant,  the  contract  being  in  tbe  form 
of  a  letter  addressed  by  tbe  defendant  to  the 
plaintiff,  tbe  terms  of  which  the  tatter  accept- 
ed. Among  tbe  proTisiona  of  said  contract 
were  the  following: 

"  'Division  of  profits.  On  all  sales  confirmed 
by  us  we  will  allow  yon  5  cents  per  pocket  of 
100  pounds,  wbicb  is  one-balf  of  our  profit,  as 
soon  as  we  receive  same  from  seller. 

"  'Exclusive  arrangement.  It  is  agreed  that 
you  will  net  offer  rice  from  any  other  source 
than  ours  with  the  present  exception  of  South- 
em  rice  (La.  Tei.  Ark.).  •  •  •  We,  in  turn 
will  not  offer  rice  in  your  territory  (hereinafter 
described)  excepting  through  you.  You  to  re- 
.  ceive  your  share  of  the  profits  on  all  orders 
received  directly  or  indirectly  from  yoar  terri- 
tory. 

"  Territory.  Tour  territory  will  be  the  en- 
tire island  of  Porto  Rico.' 

"According  to  the  findings  of  the  court  the 
defendant  during  the  existence  of  this  cmtract, 
as  broiler,  sold  to  tbe  'Porto  Rico  Food  Com- 
mission, of  San  Juan,  Porto  Rico,'  four  several 
lots  of  rice,  namely,  40,000  pockets  on  Novem- 
•ber  %  1917,  two  lots  of  20.000  pockets  each 


on  April  22,  1918,  and  10,000  pockets  on  Jon* 
15,  1918,  and  received  as  brokerage  on  each 
sales  a  total  sum  of  $6,660.  being  $2,000  on 
each  of  the  three  lots  first  enumerated,  and 
$650  upon  the  last  It  credited  the  account  of 
plaintiff  with  one-half  the  brokerage  so  received 
upon  the  second  and  third  of  said  lota,  which 
it  claims  to  have  done  by  error,  and  refused  to 
pay  the  plaintiff  either  the  amount  so  credited 
or  any  part  of  the  br<^erage  received  npon  tbe 
remaining  two  lots.  The  court  also  found  that 
the  contracts  for  the  sale  of  said  four  lots  of 
rice  were  made  and  executed  by  tbe  seller  and 
an  officer  of  said  Porto  Rico  Food  Commission, 
of  San  Juan,  Porto  Rico,  within  the  borders 
of  the  United  States,  and  were  negotiated  by 
defendant'  without  assistance  from  tbe  plaintiff. 

"As  a  conclusion  ni  law  from  the  facts  ao 
found  the  trial  court  decreed  that  tbe  plaintiff 
was  entitled  to  judgment  for  $2,000.  with  in- 
terest thereon  from  the  10th  day  of  May.  1918 
—the  date  upon  which  tbe  defendant  bad  cred- 
ited tbe  plaintifTB  account  with  said  sum,  and 
Judgment  was  accordingly  entered.  Thereafter 
the  plaintiff  moved  to  set  aside  and  Tacate  said 
judgment  and  for  an  order  entering  another 
and  different  Judgment  upon  the  ground  that 
the  contusions  of  law  upon  which  it  was  enter- 
ed were  not  consistent  With  and  not  supported 
by  the  findings  of  fact  This  motion  was  de- 
nied, and  the  sole  question  on  this  appeal  la 
whether  the  judgment  entered  was  correct  in 
view  of  the  court's  finding  as  to  the  facts  in  the 
case. 

[  I  ]  "It  seems  dear  to  us  that  the  four  sales 
above  referred  to  come  within  the  terms  of  th« 
contract  They  were  made  to  the  'Porto  Eiep 
Foqd  Commission,  of  San  Juan.  Porto  Bico'; 
and  although  the  execution  of  the  contracts  on 
the  part  of  said  purdiaser  waa  made  witUn  the 
territory  of  the  United  States  by  one  of  its  of- 
ficers, the  provision  of  tbe  contract  giving  to 
the  plaintiff  tbe  right  to  share  with  the  defend- 
ant ,'the  profits  on  all  orders  received  directly 
or  indirectly'  from  its  territory  would  seem  to 
be  designed  to  cover  a  sale  made  under  these 
drcumstances.  That  this  is  the  true  construc- 
tion of  the  contract  is  strongly  suggested  by 
tbe  action  of  the  defendant  in  crediting  the 
account  of  the  plaintiff  with  one-half  the  bro- 
kerage on  two  of  these  ssles,  and  the  fact  that 
it  afterwards  dianged  its  mind  would  not  affect 
the  plaintiff's  right  And  in  any  event  theaa 
four  sales  having  been  made  under  precisely 
similar  conditions,  if  the  plaintiff  was  entitled 
to  recover  npon  two  of  them  (as  the  court 
found),  its  right  to  recover  upon  the  remain- 
ing two  cannot  be  denied. 

[2]  "The  appellant  contends  that  it  should 
have  judgment  at  the  rate  of  6  cents  per  pocket 
upon  the  90,000  pockets  forming  the  aggregate 
of  tbe  sales  in  guestktn;  but  we  think  that 
reading  the-  contract  as  a  whole,  the  plaJntiff*B 
share  waa  limited  to  one-half  the  amonnt  re- 
ceived by  the  defendant  The  language  Is,  *Wa 
will  allow  you  5  cents  per  pocket  of  100  pounds, 
which  is  one-half  of  our  profit  as  soon  as  we  re- 
ceive same  from  the  seller;  and  in  the  next 
paragraph.  'You  to  receive  your  share  of  the 
profits  on  all  orders  received  directly  or  indi- 
rectly from  your  territoty.'  Upon  one  of  such 
sales  the  defendant's  commission  only  amounted 
to  6  cents,  and  upon  another  one  of  them  to 
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«iily  6%  cento  per  pocb«t  The  brokerage  asu- 
nttj  received  by  the  defendant  was  10  cents,  and 
it  was  doabtlesa  expected  that  most  of  the 
transactions  between  the  parties  would  be  gov- 
erned by  tills  figure;  but  the  statement  that  6 
cents  was  one-half  the  brokerage,  construed 
with  the  later  proTision  of  the  contract  giving 
to  the  ^aintiff  the  right  to  share  irith  the  de- 
fendant brokerage  upon  sales  coming  indirectly 
from  the  plaintiff's  territory,  suffldently  Indi- 
cates that  the  plaintiff's  share  could  not  be  more 
than  one-half  the  amount  reeetred  bj  the  de- 
fendant" 

The  judgment  la  reTersed,  and  the  trial 
court  is  directed  to  entw  ^dgm«it  in  accord- 
ance with  tUa  oplolOD. 

SHAW,  O.  J.,  and  SLOANB,  WILBUR. 
LAWLOB,  LBNMON.  and  WASTE.  JJ.,  con- 
cur. 


<U»  Cal.  2S« 
BARNES  at  al.  V.  FOLEY.  (L.  A.  7222.) 

(Supreme  Court  of  California.  Jane  29, 1922.) 

1.  Appeal  aid  error  *=»345(l)— Prematare  so- 
tlee  of  motloB  for  a  sew  trial  after  verdlet. 
but  before  flndiage,  does  not  extesd  time  for 
appeal. 

Where  the  trial  embraced  several  iesues, 
some  of  which  were  tried  by  the  conrt  and  some 

a  jury,  a  notice  of  intention  to  move  for 
a  new  trial,  served  and  filed  after  the  ver- 
dict on  the  issues  submitted  to  the  jury,  bnt  be- 
fore the  decision  on  the  fssaes  tried  by  the 
court,  is  premature,  and  does  not  prolong  the 
time  for  appeal,  under  Code  Civ.  Proc.  8 
080.  idving  30  days  after  the  termination  of  a 
motion  for  a  new  trial  within  which  to  appeal. 

2.  New  trial  '•^153— Statute,  re^nlriao  no- 
tlee  wIthiN  10  diQTs  after  verdlot.  applies  only 
where  aH  Issaas  are  determined  by  a  Jsry. 

In  the  amendment  of  Code  Ctv.  .Proc.  $  660, 
by  the  Act  of  191S,  the  phrase  "within  ten 
days  after  verdict  if  the  trial  was  by  a  jorr" 
refers  to  eases  where  ell  the  issues  were  sub- 
mitted to  the  jury,  and  does  not  VKfU  where 
a  part  of  them  were  tried  by  the  Jniy  and  the 
rest  by  the  court 

In  Bank. 

Appeal  from  Superior  Court  Ventura 
Ooanty ;  Merle  J.  Bogers,  Judge. 

Action  by  J.  B.  Barnes  and  others  agalnat 
J.  T.  Foley  to  enjoin  tre^asa  and  to  recover 
damages  tot  trespass  already  committed. 
Judgment  for  the  plaintiffs,  and  the  defend- 
ant appeals.   Appeal  dismiaBed. 

Walter  B.  Barry  and  Barry  &  McBeynolds; 
an  of  Ventura,  for  appellant. 

F.  B.  Borton,  ni  Bakersdeld,  for  respond- 
vata. 

SHAW,  a  J.  The  plaintiffs  move  the  court 
to  dismiss  tbe  anneal  taken  by  the  defendant 


from  the  judgment  In  this  action  upon 
the  ground  that  the  aM>eal  was  not  taken 
within  the  time  allowed  by  law.  Tbe  com- 
plaint states  a  cause  of  action  to  enjoin 
trespasses  by  the  dtfendant  upon  land 
of  the  plalntifFSi  and  to  recover  damages 
caused  by  tre^sses  already  committed.  A 
trial  by  jury  of  the  issues  as  to  damag«i  was 
demanded  by  the  defendant  A  Jury  was 
Impaneled  to  try  that  Issue,  and  on  Septem- 
ber 29, 1021,  a  verdict  was  returned,  thereon, 
^e  court  proceeded  with  the  trul  of  the 
cause  of  action  for  injunction,  and  on  Octo- 
ber 26, 1921,  fUed  fhidlngs  and  rendered  jndg- 
meut  granting  the  Injunction  and  for  the  re- 
covery of  damages.  The  judgment  was  en- 
tered on  that  day.  Notice  of  the  judgment 
was  served  on  the  defendant  on  the  follow-' 
Ing  day,  October  27,  1021. 

II]  On  October  8.  1^1,  which  was  after 
the  raiditlon  of  the  verdict  hut  before  the 
flllng  (tf  Oie  flndlncp  and  the  entry  of  jndg- 
moit  ttaereon,  the  d^endant  filed  a  notice  of 
Intention  to  move  for  a  new  trial.  On  De- 
conber  27, 1921,  the  court  below  made  an  or- 
der denying  the  motion  for  a  new  trlaL  The 
notice  of  appeal  waa  filed  on  Janoary  4, 1022, 
stating  that  the  defendant  appeals  from  the 
Judgment  roidered  against  him  on  Octol>er 
26, 1021.  Where  the  motion  embraeea  semal 
issues,^  some  of  which  are  tried  by  the  court 
and  some  by  a  Jury,  a  notice  ct  Intention  to 
moTO  tor  a  new  trial,  served  and  filed  after 
tbe  verdict  on  the  Issues  submitted  to  the 
Jury,  but  before  tbe  decision  on  the  Issues 
tried  by  the  court  Is  premature,  and  gives 
"to  the  court  do  power  to  act  upon  tbe  mo- 
tion which  should  thereafter  be  made  under 
tbe  notice."  Seclamatlon  District  v.  Thlsby, 
131  Cal.  674.  6S  Pac  918.  See,  also.  BeU  v. 
Marsh.  80  OaL  414,  22  Pac.  170 ;  Warring  v. 
Freear,  64  Cal.  66.  28  Pac.  116;  Bates  v. 
Gage,  49  Cal.  126. 

[2]  The  language  of  the  amendment  of  1015 
to  section  659  did  not  change  this  rule.  The 
phrase  "within  ten  days  after  verdict,  11  the 
trial  was  by  jury,"  Inserted  by  that  amend- 
ment, refers  to  cases  where  aU  the  issues 
Joined  in  tbe  action  are  submitted  to  a  Jury, 
and  does  not  apply  where  only  a  part  of  snch 
Issues  are  tried  by  the  jury.  This  proiwsl- 
tlon  was  elaborately  discussed  and  deter- 
mined by  tbe  District  Court  of  Appeal  In 
San  Joaquin,  etc.,  Co.  v.  Stevlnson,  80  Cal. 
App.  4(KJ,  158  Pac.  768,  and  was  approved 
by  the  Supreme  Court  by  denying  a  i>etition 
for  rehearing  thereof. 

The  consequence  is  that  the  notice  of  in- 
tention In  this  case  did  not  constitute  a  valid 
proceeding  for  new  trial  snfflci^t  to  prolong 
the  time  for  appeal  under  tbe  provisions  of 
section  939,  Code  of  Civil  Procedure,  giving 
30  days'  time  after  the  termination  of  the 
motion  for  new  trial  within  wbltdi  to  appeal. 
Tbe  appeal,  taken  more  than  60  days  after 
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October  26. 1821,  the  date  of  the  entrr  of  the 
Jvctement,  vas  therefore  too  late. 
The  appeal  is  dismissed. 

We  cmcnr:  LENNON,  J.;  WILBUR.  J.; 
Ii&WLOB,J.;  SLOANS,  jr.;  SBUBTLEFF, 
J.;  WASTS,  J. 


im  CaL  118) 

STEIlKv.  LACASStE.    (S.  P.  9544.) 

(Sapreme  Gonrt  of  California.  June  12, 1922.) 

1.  Appeal  and  error  «s»IOO^Verdlct  oa  oon* 
fllctino  evidence  not  disterbed. 

Where  the  evidence  was  confiictlng  as  to 
many  of  the  essential  features  of  the  case,  and 
a  verdict  either  way  would  find  a  substantial 
support  therein,  the  Supreme  Gonrt  cannot 
disturb  the  verdict  because  of  the  insufficiency 
of  the  evidence,  even  thoosb  it  might  condnde 
that  the  evidence  preponderates  against  it. 

2.  Appeal  and  error  «s>l03l( I)— Verdict  ap- 
parently agalait  evidence  requires  careful 
sorntlay  for  error. 

Where  the  evidence  apparently  preponder- 
ates against  the  verdict,  it  is  the  duty  of  the 
Supreme  Court  carefully  to  scrutinise  the  rul- 
ings and  instructions  of  the  trial  court  in  mat- 
ters of  law,  to  determine  whether  any  errors 
alleged  to  have  occurred  therein  bad  prejudi- 
dat  influence  upon  the  verdict 

S.  Trial  «S9253<3)— Instnietlon  iMlHing  lack 
•f  probaMe  eaaee  regardless  ef  faota  known 
held  erroneeas. 

In  an  action  for  malicious  prosecution,  an 
Instruction  that,  if  the  proceedings  against 
plaintiir  were  instituted  by  defendant  over  a 
fixed  and  malicious  determination  of  her  own, 
-  and  not  from  the  advice  of  counsel,  or  that  she 
did  not  communicate  a  fair  statement  of  all 
facts  known  to  her  to  the  sheriff  and  district 
attorney,  and  that  the  district  attorney  did  not 
advise  her  there  was  probable  caose,  soeh  con- 
duet  would  constitute  lack  of  probable  cause, 
was  erroneous  as  excluding  probable  cause 
which  defendant  herself  might  have  had,  re- 
gardless of  the  advice  of  others,  to  institute  the 
proceedings. 

4.  Trial  «s>296(2)— Short  errBHOU  hnMve- 
tlen  heM  aot  eared  by  long,  eenapiloated  one. 

A  short,  erroneous  instmetioa,  requiring 
the  jury  to  find  la<A  of  probable  cause,  though 
facts  known  to  defendant  might  have  amounted 
to  probable  cause,  was  not  cured  by  a  later  in- 
struction reviewing  the  evidence  from  defend- 
ant's point  of  view,  which  was  much  involved 
In  detail  and  concluded  with  a  direction  to  find 
for  defendant  if  they  found  the  facta  as  therein 
stated. 

5.  Maiiolous  prosecution  «s»72(l)— Instrnctlon 
en  motive  held  erroneeas. 

Where  the  trial  court  had  correctly  in- 
structed the  jury  that  malicious  prosecution  In- 
volved both  the  elements  of  malice  and  want 
of  probable  cause,  an  Instruction  that  the  pros- 
ecution of  a  person  with  any  other  motive  than 


to  bring  the  guilty  person  to  justice  is  in  law  a 
malicious  prosecution  was  erroneous  as  imply- 
ing that  the  presence  of  another  motive  waa 
sufficient  to  establish  want  «[  probable  cause, 
as  well  as  malic*. 

In  Bank. 

Appeal  from  Superior  Court,  Contra  Costa 
County ;  B.  H.  Latimer,  Judge. 

Action  for  malidooa  proeecntion  by  Lorais 
Stela  against  Hary  B.  Lacaasle.  Judgmoit 
for  plaltttUT,  and  defmdant  anneals.  Ke- 
versed. 

Oliaa.  S.  Snook,  and  Snook  &  Brown,  all  of 
Oakland  (F.  P.  Tuttle^  of  Oakland,  of  conn- 
eel),  for  appellant. 

J.  Rodgers  and  A.  F.  Bray,  both  at 
Martlnea,  for  respondent 

RICHARDS,  Justice  pro  tern.  This  is  an 
api>eal  frcnn  a  Judgmmt  in  plaintiff's  favor 
in  an  action  to  recover  damages  for  alleged 
malicious  prosecution.  The  cause  was  tried 
before  a  Jury,  The  evidence  in  the  case  may 
be  briefly  summarized  as  follows:  During  the 
year  1018,  and  for  some  time  prior  thereto, 
the  plaintiff  and  the  defendant  lived  upon 
adjoining  ranches  near  Walnut  Creek,  In  the 
county  of  Contra  Costa.  Plaintiff  was  of 
Uerman  extraction,  but  was  a  naturalized 
citizen  of  the  United  States.  The  defend- 
ant's husband  was  of  French  extraction. 
She  had  herself  never  met  the  plaintiff,  and 
the  evidence  is  In  dispute  as  to  whether  there 
had  been  prior  Instances  of  discord  between 
the  two  families.  On  April  23,  1918,  the 
dead  body  of  a  horse  belonging  to  the  de- 
fendant was  found  by  her  in  an  Inclosure 
adjoining  the  land  of  the  plainUU.  The 
animal  had  been  last  seen  alive  two  days  be- 
fore and  was  then  In  good  health.  Upon  the 
discovery  of  the  death  of  the  horse  the  de- 
fendant sent  for  a  veterinary  surgeon,  who, 
on  the  following  day,  came  to  the  defendant'^ 
premises  and  examined  the  body  of  the  an- 
imal, cutting  it  open  and  finding  the  Intestines 
punctured,  and  finding  also  other  evidences 
01  corrosive  poisoning,  he  concluded  that  tha 
death  of  the  animal  had  been  caused  by  phoe- 
porus  poisoning,  and  so  informed  the  hus- 
band of  the  defendant  who,  in'  turn,  told 
her.  In  the  colon  of  the  animal  .the  veteri- 
narian also  found  a  dark  green  substance 
similar  to  filaree  or  clover.  On  the  following 
day  the  veterinarian  informed  Sheriff  Veale 
and  his  son,  who  was  his  undersberlff,  that 
the  horse  had  been  poisoned  by  phosphwus. 
«nd  stated  his  reasons  for  this  conclusion. 
The  defendant  and  her  husband  tracked  the 
animal  to  a  point  near  the  line  fence  of  the 
plaintiff  and  noticed  that  certain  strands  of 
wire  upon  said  fence  were  broken  near  the 
point  where  the  tracks  of  the  animal  woe 
to  be  seen. 

On  April  2S,  1918,  the  undereherlff  and  a 
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deputy  sheriff  cftme  to  tlie  defendant's  prem- 
ises and  examined  the  dead  animal  and  were 
Informed  by  the  defendant  that  the  horse 
had  been  traced  to  a  point  near  the  line  fence 
and  had  been  poisoned  with  phof^honis,  and 
that  she  thought  that  the  plaintiff  might 
have  poisoned  the  horae.  The  two  officials 
then  made  an  examinatlim  of  tbe  carcass, 
which  led  them  to  believe  and  state  that  tbe 
horse  bad  been  poisoned  with  phosphorus. 
They  also  noticed  the  dark  green  substance 
in  tbe  colon  of  tbe  animal,  which  bad  the  ap- 
pearauce  of  chopped  alfalfa.  Tbe  officials 
then  went  over  to  the  premises  of  tbe  plain- 
tiff, where  they  saw  some  alfalfa  in  a  pig 
pen  similar  to  that  found  in  tbe  stomach  of 
the  borse.  They  then  tnterriewed  the  plain- 
tiff, who  made  some  conflicting  statements 
as  to  his  possession  of  pboepborus  and  also 
as  to  bis  knowledge  of  tbe  fact  that  the  horse 
of  Lacassie  was  dead.  Daring  this  Inter- 
view with  the  plaintiff,  the  undersherlff  told 
him  that  he  believed  be  had  poisoned  La- 
cassle's  horse  with  phosphorus,  and  upon 
his  return  to  tbe  Lacassie  premises  this  of- 
ficial Informed  the  defendant  as  to  what  he 
had  found  upon  tbe  plaintiff's  premises  and 
of  the  fact  that  he  believed  and  bad  stated 
that  tbe  plaintiff  had  knowledge  of  tbe 
poisoning  of  the  borse.  Tbe  defendant,  upon 
learning  these  facts,  desired  to  have  the 
plaintiff  arrested,  but  the  undersherlff  in- 
formed  her  that  it  would  be  necessary  for 
ber  to  swear  to  a  complaint  and  that  she  had 
better  go  to  Uartlnez  on  the  next  day  and 
confer  with  the  district  attorney  and  ber 
own  attorney  regarding  tbe  matter.  He  also, 
on  tbe  same  evening,  informed  the  district 
attorney  of  hia  discoveries  and  belief.  On 
the  following  day  tbe  sheriff,  tbe  under- 
sheriff,  and  a  deputy  sheriff  went  to  the  La- 
cassie rancb,  and  on  their  way  thither  met 
Hie  defendant  and  her  husband  coming  to 
Martinez  to  swear  to  a  complaint,  out  tbe 
underBberiff  advised  the  defendant  that  she 
liad  better  wait  for  a  chemist's  report  be- 
fore swearing  to  a  complaint  On  April  2tf, 
1918,  BBTwal  samples  from  tbe  body  of  tbe 
horse  were  submitted  to  a  chemist,  who, 
some  three  weeks  later,  made  a  report  wblch 
was  rather  negative  upon  the  question  of  the 
existence  of  alfalfa  or  of  signs  of  phosphor- 
us in  the  exhibit  submitted  to  blm  as  com- 
ing from  the  body  of  the  dead  animaL  Dur- 
ing the  Intervening  period  some  correspond- 
ence passed  between  the  undersherlff  and  tbe 
defendant,  the  latter  complaining  of  tbe  tardi- 
ness of  the  chemist's  report,  and  after  It 
arrived  declined  to  swear  to  a  complaint  in 
the  face  of  its  negative  finding. 

On  June  10,  1918,  matters  were  brought 
to  a  crisis  by  the  discovery  of  a  cow  of  tbe 
defendant  lying  dead  within  tbe  premises  of 
the  plaintiff,  its  death  having  be^  caused 
by  violence  lofilcted  upon  it  in  some  manner. 
Upon  learning  of  the  deatb  of  ber  cow  the 
defendant  again  called  In  tbe  veterlnarianf 


who  examined  Its  body.  She  also  sent  for 
the  nndersheriff,  who  looked  over  tbe  body 
of  tbe  cow  and  interviewed  tbe  plaintiff  as 
to  bla  knowledge  of  tbe  cause  of  its  deatb, 
and  after  doing  so  advised  the  defendant  to 
go  to  Uartlnez  and  lay  tbe  facts  before  tbe 
district  attorney.  She  went  to  the  county 
seat  and  bad  an  interview  with  the  district 
attorney,  who  offered  to  draw  a  complaint 
for  her  to  sign.  She  had  an  angry  dispute 
with  the  undersherlff  over  some  of  the  facta 
in  tbe  case,  and  finally  left  tbe  otttce  of  the 
district  attorney  without  signing  the  com- 
plaint, but  later  returned  and  had  a  further 
interview  with  the  district  attorney,  who  told 
her  that  If  she  wanted  to  swear  to  a  com- 
plaint he  would  draw  it  up,  but  It  would  be 
difficult  to  get  a  conviction.  The  complaint 
was  finally  drawn  in  the  district  attorney's 
office;  whereupon  the  undersherlff,  the  de- 
fendant, and  her  husband  went  to  tbe  office 
of  a  Justice  of  tbe  peace,  where  tbe  com- 
plaint was  sworn  to  and  filed,  and  a  warrant 
for  tbe  arrest  of  tbe  plaintiff  upon  tbe  charge 
of  poisoning  tbe  defendant's  borse  was  is- 
sued. The  plaintiff  was  arrested  thereon  and 
put  to  trial,  when  he  was  acquitted  of  the 
charge.  Thmopon  be  commenced  tbia  ac- 
tion. 

[1-3]  The  foregoing  is  merely  a  summary 
of  certain,  salient  facts  of  the  case.  There 
Is  much  other  evidence  bearing  upon  the  de- 
fendant's mental  attitude  toward  tbe  plain- 
tiff herein  and  ber  good  faith  in  instituting 
the  proceedings  against  him.  Tbe  evidence 
was  conflicting  as  to  many  of  tbe  essential 
features  of  tbe  case.  It  la  one  of  those  cases 
wherein  the  verdict  of  tbe  Jury  either  way 
would  find  substantial  support  in  the  evi- 
dence. This  being  so,  it  Is  not  tbe  province 
of  this  court  to  usurp  the  function  of  tbe 
Jury  In  cases  of  this  character.  Runo  t. 
WilUama,  162  Oal.  449,  122  Pac.  1082.  We 
cannot,  tberefore,  n^old  tbe  appellant's  con- 
tention tbat  tbe  evidence  is  insulUcleut  to 
Justly  the  verdict,  even  thougli  we  might  be 
disposed  to  conclude  from  a  reriew  of  the 
record  that  the  evidence  prepondwates  In  the 
aivellant's  fftvor.  In  eacb  a  case,  however, 
it  becomes  the  duty  of  this  court  to  care- 
fnlly  SCTuttnise  the  mlinga  and  instructitma 
of  tbe  trial  court  upon  matters  of  law  In 
order  to  detramlne  whether  any  errors  air 
leged  to  have  occurred  therein  had  a  prejudip 
cial  influence  upon  the  verdict,  ^e  trial 
court,  at  the  plalntilTs  request,  gave  tbe  fol- 
lowing instruction: 

"Yon  are  Instructed  that  if  you  find  from 
the  evidence  in  this  case  that  the  eriminBl  pro- 
ceedings against  plaintiff  were  instituted  by  de- 
fendant over  a  fixed  and  malicious  determina- 
tion of  ber  own,  and  not  from  the  advice  of 
counsel,  or  tliat  aha  did  not  commnnicata  a  Aril, 
fair  and  true  statement  (rf  all  the  facts  Imown 
to  her  to  tbe  sheriff  and  the  district  attorney, 
and  that  the  district  attorney  did  not  advise 
her  there  was  probable  cause  for  the  arrest, 
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then  such  wonid  constitnte  lack  of  probable 
caase.** 

[4]  It  would  seem  to  require  no  argument 
to  show  that  this  instruction  Is  erroneous, 
and  is  preJudleiaUy  so,  since  it  might  well 
be  that  the  defendant  herself  might  have 
had  abundant  canse  for  insisting  upon  and 
procuring  the  plalntiCTs  arrest  npmi  the 
charge  of  having  poisoned  her  horse,  ereo 
though,  in  so  doing,  she  was  acting  npon  a 
Used  and  malicious  determiaatlon  of  her  own 
and  without  the  advice  of  counsel ;  and  even 
though  she  had  not  communicated  all  of  the 
facts  known  to  her  to  the  sheriff  and  district 
attorney,  or  made  a  full,  fair,  and  true  state- 
ment of  the  facts  to  these  officials;  and  even 
though  the  district  attorney  had  not  advised 
her  that  there  was  probable  cause  for  the 
plaintiff's  arrest.  Nor  do  we  find  that  this 
error  has  been  corrected  In  any  other  or  later 
Instruction.  There  Is  a  later  instruction  in 
which  the  trial  court  makes  a  review  of  the 
evidence  In  the  case  from  the  defendant's 
point  of  view.  It  occupies  several  pages  of 
the  record,  is  much  involved  In  detail,  and 
concludes  with  the  dlrecUon  to  tbe  jury  that, 
if  they  shall  find  all  of  Its  asserted  facts  to 
be  true,  they  should  find  a  verdict  for  the  de- 
fendant. But  this  instrnction  cannot  be  held 
to  have  removed  the  sting  of  the  former  in- 
struction wherein  the  court  had  already  er- 
roneously charged  the  Jury  that,  upon  a  few 
facts  clearly  and  tersely  stated,  they  were 
bound  to  find  that  the  defendant  had  acted, 
without  probable  cause  in  bringing  about  tbe 
plaintiff's  arrest 

[E]  Tbe  trial  court  wandered  further  in 
tbe  path  of  error  in  giving  the  following  In- 
struction: 

'^OQ  are  instructed  that  the  prosecution  of 
a  person  with  any  other  motiTe  than  to  bring 
the  guilty  person  to  Jnstice  Is  In  law  a  malidons 
prosecution." 

The  chief  vice  of  this  Instruction  consists 
In  its  use  of  the  term  "malicious  prosecu* 
tion,"  since  this  term  has  in  law  a  tectinlcal 
meaning,  embracing  the  twofold  elements  of 
malice  and  want  of  probable  cause.  The 
coart  had  already,  in  substance,  charged  the 
jury  that  both  of  these  elements  must  be 
found  by  the  jury  to  exist  before  it  could 
render  a  verdict  in  the  plaintiff's  favor;  yet, 
in  the  instruction  last  above  quoted,  the  Jury 
10  told  in  plain  terms  that  the  prosecution  of 
a  person  with  any  other  motive  than  to  bring 
the  guil^  person  to  justice  is  sufficient  in 
itself  to  constitute,  In  point  of  law,  a  mali- 
dons  prosecution;  or,  in  other  words,  to  fur- 
nish sufficient  proof  of  both  of  the  foregoing 
elements  to  justify  a  verdict  In  the  plaintiff's 
favor.  It  cannot  with  reason  be  contended 
that  instructions  such  as  these,  so  obviously 
erroneous,  and  yet  so  tersely  put  as  to  be 
easily  comprehensible  by  the  iwej,  were  not 


prejudicial,  or  tiiat  tbe  verdict  of  the  Jory. 
in  a  dose  case  like  this,  would  not  be  Inju- 
riously affected  thereby.  In  tbe  cue  <tf  Bnna 
T.  Williams,  nqirm,  this  conrt  haa  atatttd: 

"Tbe  law  Is  clearly  and  definitely  settled  how 
a  Jury  shall  be  instructed  in  the  cases  of  this 
character.  Grant  v.  Moore,  29  Cal.  ©44;  Hark- 
rader  v.  Moore,  44  CaL  144;  Eastin  v.  Bank 
of  Stockton,  66  CaL  123,  4  Pac.  1106,  56  Am. 
Hep.  77;  Fulton  v.  Onesti.  66  CaL  676,  6 
Pac  481;  BaU  v.  Bawles.  83  CaL  222.  2S  Pac. 
837,  27  Am.  St  Bep.  174;  Smith  v.  liverpool 
Ins.  Co..  107  CaL  433,  40  Pac.  640;  Scrlvani 
V.  Dondero.  12S  CaL  81.  60  Pac.  463." 

To  this  list  of  cases  may  be  added  tbe 
recent  decislona  of  this  court  in  Burke  t. 
Watts,  204  Pac.  678.  and  Mi(^  Smith, 
iWt  Paa  113. 

Since  this  case  most  go  bade  for  a  new 
trial,  the  parties  and  the  conrt  should  have 
no  difficulty  whatever,  in  the  light  of  tbe 
foregoing  authorities,  in  formulating  and  giv- 
ing to  tbe  Jury  clear  and  definite  instruc- 
tions governing  their  duties  in  considering 
their  verdict 

The  Judgment  la  reversed. 

We  concur:  SHAW,  C.  J.;  WILBUK,  J.; 
SLOANE,  J.;  LBNNON.  J.;  lAWLOB,  J.; 
SHUBTLEFF.  J. 


aSB  Cal.  2S7) 
8ILVA  V.  8ILVA  at  ai.    (8.  F.  9831.) 

fSuprema  Court  of  CaUfomia,    June  SO, 
1922.) 

(.  Hosband  and  wKe  «s>272(5)— Hsshaad  eaa- 
not  avoid  property  sottlesisiit  la  abaeaoe  of 
fraad  or  natual  mistake. 

A  husband  cannot  avoid  property  settle- 
ment with  wife  in  the  absence  of  a  ahowing  of 
fraud  or  mutual  mistake. 

3.  Hosband  and  wife  «=>272(5)— That  wife 
realized  oi  notes  more  thao  valaatlos  plaosd 
thereon  In  making  settlement  not  grooad  for 
settlnfl  aside  of  sstttomeat 

Where  husband.  In  making  property  settle- 
ment  with  wife,  agreed  to  accept  specified  sum 
in  cash,  leaving  the  wife  what  was  left,  indnd- 
tng  certain  notes,  the  mere  (act  that  the  wife 
realized  on  tbe  notes  more  tbao  it  was  thought 
that  die  would  realize  at  the  time  the  setUe- 
ment  was  entered  Into  was  not  ground  for  set- 
ting aside  of  tbe  agreement  In  tiie  absence  of 
fraud  or  misrepresentation. 

3.  Husband  aid  wife  «=s»272(5)— Sams  with- 
drawn from  mutual  bank  aeooants  by  wHo 
withoat  husband's  eonssnt  held  not  gronnd 
for  setting  aside  of  property  settleneat. 

Husband  could  not  avoid  a  property  set- 
tlement made  with  wife  on  tbe  ground  of  with- 
drawals previonsly  made  1^  the  wife  from  tbe 
mutual  bank  accounts  without  the  husband's 
knowledge  or  consent,  in  the  absence  of  a 
ahowing  tliat  the  amooat  so  withdrawn  was 
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not  used  for  commnnltT  purposes  or  tbat  the 
withdrawals  were  not  considered  by  tba  par- 
ties in  making  the  settlement. 

In  Bonk. 

Appeal  from  Superlw  Court,  Alamedu 
Cotmty;  EYed  V.  Wood,  Judge. 

A(>tlon  by  Joseph  Silva  against  Mary  Ann 
SUra  and  another.  ,  Judgment  for  defend- 
ants, and  plaintiff  ajqpeals.  AfHrmed. 

James  P.  Montgomery,  of  Oakland  (OeiKgo 
P.  Sharp,  at  Oakland,  of  counsel),  for  appel- 
lant 

F.  L.  De  Freltas  and  John  Ij.  McVvy,  both 
of  Oakland,  for  respondents. 

SLOANS,  J.  Plaintiff  brougbt  this  action 
for  an  accounting  and  to  recoTer  from  de- 
fendants, his  wife  and  steps<xi,  money  which 
he  dalniGd  was  wrongfully  and  fraodulent- 
ly  withheld  from  him  in  a  settlement  pre- 
Tlously  had  between  plaintiff  and  his  wife. 
Judgment  Avaa  for  defendants,  and  plaintiff 
appeals. 

The  trial  court  found  that  In  the  settle- 
ment referred  to  property  affairs  of  the  mar- 
ital community  were  determined  and  adjust- 
ed by  mutual  agreement  between  the  partlea, 
and  tliat  the  plaintiff  had  entered  Into  such 
agreement  voluntarily  and  with  fuU  knowl- 
edge of  all  the  facts  and  uninfluenced  by 
fraud  or  oUstake,  and  that  suCh  settlement 
was  'final  and  conclusive  Qs  to  plaintiff's 
rights. 

The  proper^  (»nslsted  of  bank  accounts 
and  certain  notes  and  mortgages  aggregat- 
ing in  value  about  ¥9,000  or  $10,000.  This 
property  was  the  accumulation  of  the  earn- 
ings of  plaintiff  and  his  wife  during  a  peri- 
od of  30  years  of  married  tlfc^  mostly  from 
the  wages  and  earnings  of  plaintiff,  fnie 
d^oslts  of  earnings  were  made  In  bank  In 
the  Joint  names  of  plaintiff  annd  bis  wife, 
but,  the  plaintiff  being  constantly  anployed 
and  unaUe  to  read  or  write,  the  manage- 
ment of  the  account  was  left  to  the  wife  and 
the  defendant  Manuel  J.  SUra,  ber  son  by 
a  tomer  marriage,  and  all  deposits  and 
vfUidrawals  were  made  ify  the  vrife. 

Some  differences  having  arisen  betwem 
the  parties  over  the  management  of  the 
property,  the  plaintiff  demanded  a  division 
and  employed  a  lawyer  to  represmt  him  in 
effecting  such  settlement 

All  the  parties  met  at  the  lawyer's  office. 
The  plaintiff  at  that  time,  though  without 
any  definite  knowledge  or  Information  on 
the  subject,  estimated  the  whole  amount  of 
deposits  and  loans  at  a  value  of  $12,000.  and 
proposed  an  equal  division.  The  wife  ob- 
jected to  an  equal  division  and  threatened 
to  obtain  a  divorce  It  she  did  not  receive 
more  than  half.  A  basis  of  settlement  was 
finally  agreed  to  by  which  the  plaintiff  re- 
ceived as  his  share  $4,574.36  In  money,  and 
his  wife  received  a  small  Balance  in  money 


and  the  notes  and  mortgages,  amounting  at 
their  face  value  to  $4,700. 

It  does  not  appear  either  from  the  findings 
or  the  evidence  at  what  actual  valuation  the 
notes  were  estimated  In  the  settlement,  or 
what  amount  of  cash  the  wife  received  In 
addition  to  the  notes,  but  the  court  finds 
that  the  share  of  the  wife  amounted  to 
from  $150  to  $200  more  than  the  $4,574.36 
received  by  plaintiff,  which  would  make  her 
portion  of  a  valuation  of  $4,724  or  $4,774. 
Plaintiff  himself  only  claims  that  the  wife's 
stiare  exceeded  his  own  by  $500. 

There  is  testimony  in  the  record  that  the 
plaintiff  on  the  recommendation  of  his  at- 
torney agreed  to  making  his  wife's  ~  share 
firom  $150  to  $200  more  than  his  own,  and  It 
la  a  fair  inference  that  the  notes  were  put 
In  at  a  figure  which  would  give  such  result 
In  the  settlement  At  their  foil  face  value 
it  is  claimed  that  Mrs.  Sllva  received  $502.- 
64  excess.  It  Is  a  reasonable  assumption 
that  in  taking  notca  instead  of  money,  with 
the  risk  attending  up<m  ccmverting  them  in- 
to  cash,  that  they  were  estimated  at  some- 
thing less  than  thedr  face  in  the  ssttiement, 
and  there  was  testimony  that  the  plaintiff 
expressed  a  preference  for  cash  as  his  share 
in  the  division.  At  any  rate,  the  pIainttfi^ 
with  the  counsel  of  his  attorney  .who  was 
present  and  advising  him,  accepted  the  $4,- 
574.23  in  cash  as  his  share,  and  turned  over 
the  balance  of  the  property  to  his  wife  in 
full  satisfaction  of  their  respective  claims. 
There  can  be  no  question  from  all  the  evl- 
dfflce  in  the  case  but  that  this  division  wu 
intended  to  vest  a  separate  iH-operty  tn  each 
to  the  amount  agreed  xipon. 

[1]  Plaintiff  cannot  go  iMU^  of  this  settle- 
mmt  in  the  absence  of  a  showing  of  ficaud 
or  mutual  mistake.  Then  ace  only  two  aver- 
ments in  hla  alleged  cause  of  action  whidi 
give  any  oAot  to  such  a  showing,  and  the 
findings,  supported  by  the  evidence,  are 
against  plaintiff  on  both  of  these.  He  claims 
that  he  was  induced  to  make  this  settlem^t 
by  the  understanding  that  his  wife  was  to 
receive  oi^ly  $150  or  $200  more  than  he. 
That  was  not,  however,  the  basis  of  the  di- 
vision. Ibe  divlsUm  was  made  by  plaintiff 
accepting  $4,574.26  in  cash  and  turning  over 
to  bis  wife  what  was  left,  and  it  must  be 
presumed  that  the  notes  were  Included  on  a 
valuation  which  brouj^t  th^r  shares  to  the 
proportion  agreed  upon.  All  of  the  money 
and  property  was  before  them,  and  the  final 
terms  of  settlement  were  that  ^aintlff  took 
the  agreed  sum  of  money  and  his  wife  took 
what  was  left  There  is  nothing  to  Indicate 
that  it  was  not  at  the  time,  and  in  view  of 
the  values  before  them  and  tiie  agreed  ex- 
cess In  the  wife's  favor,  a  fair  settlement. 

[2]  The  finding  by  the  trial  court  that  the 
wife's  share  exceeded  that  of  the  plaintiff  by 
only  $150  or  $200,  even  if  not  supported  by 
the  evidence,  cannot  affect  the  judgment  be* 
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cause  the  dlrisloii  was  made  upon  a  ralua- 
tion  fixed  by  tbe  parties  at  tbe  time  tiie  di- 
vision was  made,  and  the  circumstance  tbat 
Mrs.  SUva  realized  $200  or  $300  more  than 
was  estimated  cannot  defeat  the  setUement, 
in  tile  absence  of  fraud  or  misrepresenta- 
tion, and  there  Is  no  evidence  of  any. 

[3J  The  other  point  of  appellant's  conten- 
tion is  that  prior  to  the  date  of  the  divisioD 
Mrs.  Silva  bad  drawn  from  the  mutual  bank 
accounts  sums  aggregating  $2,872.06  without 
plaintiff's  knowledge  or  consent,  tbat  plaln- 
titt  was  Ignorant  as  to  the  amount  of  the  de- 
posits, and  that  tbe  settlement  made  with 
Mrs.  Sllva  did  not  include  or  take  into  ac> 
count  any  of  these  withdrawals,  and  It  Is 
the  claim  of  plaintiff  that  the  defendants 
had  wrongfully  and  fraudulenUy  appropri- 
ated these  sums  to  their  own  use. 

The  bank  books  introduced  In  evidence 
disclose  tbe  fact  that  such  withdrawals  had 
been  made  from  this  mutual  deposit  account 
by  Mrs.  Sllva  from  time  to  time  as  follows: 
January  10,  1906.  $100:  February  12,  1908, 
$422.06:  July  29,  1010,  $1,100;  March  13, 
1913,  $600;  October  1,  1913,  $650. 

The  settl^ent  and  division  of  property 
between  plaintiff  and  his  wife  was  on  or 
about  July  30,  1914.  Philntiff  testifies  that 
he  had  no  knowledge  or  notice  of  the  with- 
drawal of  these  items  and  received  no  part 
of  the  money.  It  la  conceded  that  the  han- 
dling of  all  the  community  earnings  was  dur- 
ing all  the  period  covered  by  these  transac- 
tlona  intrusted  to  the  wife,  who  evidently 
paid  therefrom  the  household  expenses,  de- 
posited the  savings,  and  drew  upon  the  ac- 
count in  her  own  name.  While  tbpre  Is  no 
exjAldt  evtdenoe  accounting  for  the  dtepo- 
Bltton  of  the  amounts  checked  out  of  this  ac- 
count, there  Is  evldCTce  that  loans  of  money 
from  the  community  funds  were  made  from 
time  to  time,  some  of  them  corresponding 
<do8ely  with  the  dates  d  the  larger  with- 
drawal. There  was,  Indeed,  no  source  dis- 
closed other  than  the  community  savings 
from  which  the  several  thousands  of  dollars 
represented  by  the  notes  which  allotted 
to  Mrs.  ffllva  in  the  settlement  could  hare 
been  derived.  Mrs.  Sllva  was  legally  tbe 
custodian  and  disposer  ot  these  funds,  and 
there  is  not  the  sll^^teet  evidence  In  the  rec- 
ord of  any  appropriation  or  application  of 
any  money  to  other  than  community  debts 
and  investmmte,  and  there  is  no  ground  for 
Ix«snroption  or  inference  of  any  such  mis- 
appropriation. 

The  finding  of  the  trial  court  la  that  it 
Is  not  tme.  tiiat  any  of  these  amonnta  '*were 


withdrawn  f^m  d^imslt  In  the  hank  by  t/l- 
ther  said  defendant,  Mary  Ann  Silva.  or 
Manuel  J.  Silva,  in  fraud  or  wrong  of  idain^ 
tiff." 

Moreover,  It  is  not  shown  In  evidence  that 
all  these  it^s  were  not  considered  by  tbe 
parties  in  the  settlement.  It  Is  true  that  the 
plaintiff  Is  unlettered  and  lacking  in  busi- 
ness acumen,  and  he  tesUfles  that  the  fact 
of  these  withdrawals  was  not  known  to  him 
at  the  time  the  division  was  made,  but  he 
was  at  the  time  represented  by  a  competent 
and  trustworthy  lawyer.  This  attorney, 
when  asked  on  the  trial  if  at  the  time  of 
the  settiement  the  plaintiff  was  Informed  an 
to  the  withdrawals  from  the  ,bank  account, 
answered: 

*^ot  in  detail,  bat  I  think  the  totid  amounts, 
whatever  the  books  show,  were  known  at  the 
time.   Of  course,  we  went  to  tbe  bank.** 

With  the  books  and  accounts  before  them 
It  must  be  presumed  that  the  agreement  ar- 
rived at  took  into  ctmslderation  all  that  was 
there  disclosed. 

Considering  the  apparent  ignorance  and 
Incompetence  of  the  plaintiff,  we  have  not 
confined  ourselves  In  reviewing  this  matter 
to  the  portions  of  the  evidence  set  out  In  the 
synopsis  of  the  brleC;,  but  have  carefully 
read  the  entire  typewritten  record  on  ap- 
peal, and  have  been  unable  to  discover  any- 
thing to  indicate  tbat  the  settlement  between 
the  parties  was  not  the  result  of  "open  cove- 
nants openly  arrived  at" 

Indeed,  It  Is  difficult  to"^conceive  how  the 
xiommunlty  property,  under  the  plaintiflTs 
own  testimony  tbat  the  entire  income  of  this 
couple  during  the  30  years  of  its  accumnla^ 
tion,  derived  -from  plalntifTs  meager  earn- 
ings of  but  $60  per  month  during  most  of 
the  time,  and  after  deducting  their  necessary 
household  expenses,  could  hare  amounted 
to  the  respectable  sum  of  $10,000. 

T^ere  is  no  ground  for  doubting  that  Mrs. 
Silva  was  a  frugal  and  careful  steward  of 
the  family  affairs,  and  that  tbe  defendant 
Manuel  Sllva  acted  the  part  of  a  dutiful 
son  to  both  his  mother  and  stepfather. 

It  is  an  interesting  circumstance  that.  In 
tbe  face  of  the  years  of  litigation  that  lias 
attended  these  differences  over  propwty  af- 
fairs, the  plaintiff  and  Mrs.  Sllva  have  etm- 
tinued  to  live  together  In  tbe  aame  house  as 
man  and  wife. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  C.  J.;  WASTBX  J-J 
LENNONT.  J. ;  WILBUB,  J.;  LAWIXtB.  J. ; 
SHUBTIAIFr,  J. 
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WACR  T.  WAER  at  al. 


(L.  A.  8727.) 
Jane  17, 


(Si^reme  Court  of  OallforuU. 

1922.) 


i.  Evidenoe    <»=>597— Positive    testimony  of 
grantor  he  did  not  deliver  deed  supports  And- 
ino  aflalnst  delivery. 
Positive  testimony        the  srantor  that, 
after  executing  the  deed,  he  did  not  deliver  it, 
but  retained  it  and  placed  It  in  a  drawer  from 
which  it  waa  aorreptitioaaly  taken  by  one  of 
the  grantees,  la  not  a  mere  general  statement 
or  assertion,  and  is  suflSdent  to  support  a  find- 
ing  against   delivery,    notwithstanding  con- 
flicting evidence  on  the  part  of  the  grantees 
that  it  waa  deUvered. 


3.  Appeal  aad  error  «=9ll>l  KD—Fladiflfl  oa 
eoafliotlai  avUence  not  sot  aside,  though  ap- 
^late  Mart  woald  have  found  otherwise. 

A  Judgment  may  not  be  reversed  for  insuffi- 
ciency of  evidence,  when  the  evidence  is  in 
conflict,  though  it  may  seem  to  be  against  the 
weight  of  the  evidence,  and  the  Supreme  Court, 
if  sitting  in  place  of  the  trial  judge,  might 
have  found  the  facts  differently. 

8.  New  triaJ  ^105— iBipoaehing  evidence 
aaw^  disoovared  doe*  aot  require  new  trial. 
In  so  far  as  the  evidence  set  forth  in  an 
affidavit  in  support  of  a  motion  for  a  new  trial 
merely  narrated  a  statement  of  plaintiff  in- 
Consistent  with  his  testimony  at  the  trial,  it 
was  impeaching  in  its  character  and  insufficient 
to  require  the  granting  of  a  new  trial. 

4,  New  trial  ^104(1)— Affidavit  of  new  evi- 
deaoe  as  to  declarations  of  plalatiff  not  In- 
conslstsat  with  testlmoay  doea  aot  require 
MW  trial. 

An  affidavit  setting  forth  newly  discovered 
evidence  which,  except  in  so  far  as  It  consisted 
of  statements  by  plaintiff  inconsistent  with  fais 
testimony,  consiiited  of  declarations  by  him  cor- 
roborating his  testimony,  does  not  require  the 
granting  of  a  new  trial 

8.  N«w  trial  «=3|05— Affidavit  as  to  admission 
tf  party  against  Interest  Is  not  Impeaching. 

An  affidavit  setting  forth  as  newly  dis- 
covered evidence  an  admission  by  plaintiff  that 
he  had  deeded  his  property,  is  not  merely  im- 
peaching evidence,  since  such  an  admission 
would  be  competent  as  a  declaration  against 
plaintiff's  interest  under  Code  Civ.  Proc  | 
1870,  even  though  plaintilf  had  not  been  a  wit- 
ness in  his  own  beb^. 

ft,  Appeal  and  error  «=:»e8 1— Sufficiency  of 
evidence  to  require  new  trlaJ  la  within  trial 
court's  disoretioa. 

Bven  tbongb  the  newly  discovered  evi* 
-dence  on  which  a  motion  for  a  new  trial  was 
based  was  not  solely  impeaching  or  comnlative 
as  additional  evidence  of  the  same  character 
to  the  same  point,  under  Code  Civ.  Proc.  {  183S, 
its  efficacy  to  change  the  result  is  a  question 
peculiarly  addressed  to  the  discretion  of  the 
trial  coart,  and  the  exercise  of  that  discretion 
vrill  not  be  disturbed  except  in  ease  of  manifest 
abuse. 


(»01  p.) 

7.  New  trial  «s»l5l— AIRfavlta    to  mnrty 
oovM«d  evldama  oaa  ba  ooatrovertad. 

Not  'otHf  la  the  introduction  ot  connter 
affidavits  proper  upon  the  hearing  of  a  motion 
for  a  new  trial  for  newly  discovered  evidence, 
but  the  truth  of  the  evidence  itself,  as  well  as 
the  weight  thereof  and  the  credibility  of  the 
witnesses  may  be  contested  by  such  counter 
affidavits. 

8.  New  trial  ^151— Denial  for  aaw  avideaoa 
contradicted  by  controvartlng  evldnaoa  bald 

net  abuse  of  discretion. 
Where  the  affidavit  in  support  of  a  motion 
for  new  trial,  setting  forth  an  admission  by 
plaintiff  contrary  to  his  interest  was  denied  by 
plaintiff's  controverting  affidavits,  the  trial 
court's  decision  in  favor  of  the  credibility  of 
plaintilTs  affidavit  waa  not  a  manifest  abuse  of 
bia  discretion,  so  as  to  require  reveraal  of  hia 
denial  of  the  new  trial 


In  Bank. 

Appeal  from  Sapertor  Court,  Los  Anxeles 
Coun^;  John  W.  Sbenk.  Judge; 

Action  to  quiet  title  by  Robert  Waer 
against  Charles  B.  Waer  and  othera.  Judg- 
ment for  idaintUf,  and  defendants  appeaL 
Attirmed.  ' 

Manniag  &  ThompBoD,  ot  Loa  Angeles,  for 
an^ellaats. 

Walters  &AndW8on,of  Los  Angeles,  Moan 
A  Woods,  of  Whlttler,  Walters  &  Mauk.  of 
Los  Angles,  and  A.  Udor^  of  Wblttler.  for 
respondent 

LENNON,  J.  The  plaintiff  In  this  action 
sought  and  secured  a  Judgment  quieting  his 
title  as  against  the  defendants  to  certain 
real  property,  and  annulling  a  recorded  deed 
thereto,  whldi  purported  to  ooavey  title  there- 
in to  the  defendants  and  to  have  betfn  made 
and  d^vered  by  plaintiff  to  the  defendants. 
Briefly  stated,  the  facts  of  the  case  are 
these:  The  (^Intiff,  an  elderly  widower 
with  several  <Alldren,  contemplating  matri- 
mony, made  and  signed  a  deed,  giving  to  his 
children,  the  defendants  herein,  the  title  to 
the  property  in  suit,  reserving,  however,  to 
himself  a  life  estate  therein. 

Plaintiff  admitted  that  be  had  made  the 
deed  in  question,  but  testified,  as  a  witness 
In  his  own  behalf,  that  he  did  not  at  any 
time  deliver  the  same  to  the  defendants,  or 
any  of  them,  and  that,  after  making  the 
deed,  be  placed  it  in  a  bureau  drawer  in  his 
home  from  which  it  was  surreptitiously  tak- 
en by  one  of  the  defendants  and  recorded 
without  his  knowledge  and  consent  The  de- 
fendants, on  the  other  hand,  claimed,  and  one 
of  thebi  testified,  .that  the  plaintiff  bad  de- 
livered the  deed  to  the  defendants  a  short 
time  after  Its  making.  The  trial  court  fotind 
that  the  deed  had  never  been  delivered  and 
the  controversy  here  Involves  In  part  the 
question  as  to  whether  or  not  the  evidence 
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207  PACIFIC  EBPORTER 


adduced  apon  tbe  'crhole  case  Is  sufficient  to 
support  this  finding. 

[1]  Apparently  the  finding  of  the  trial 
court  was  made  and  based  upon  the  testl- 
TQOny  of  the  plaintiff  concerning  the  making 
of  Uie  deed,  coupled  with  evidence  of  the 
circumstances  preceding,  attending,  and  fol- 
lowing its  making.  The  testimony  of  the 
plaintiff  consists  of  much  more  than  "mere 
general  statements  or  assertions"  and,  taken 
as  a  whole,  safflclently  supports  the  finding. 
Much  may  be  said  argumentatively  against 
the  persuasiveness  of  the  plaintiff's  testi- 
mony, but,  after  all  has  thus  been  said,  there 
still  remains  a  confilct  in  the  evidence  ad- 
duced upon  the  whole  case,  which  cannot  be 
dissipated  by  arguments  whit^  do  no  more 
than  weigh  the  evidence  upon  which  the  find- 
ings in  question  rest,  and  assail  the  credibil- 
ity of  the  witness  giving  sucii  testimony. 

12]  It  Is  the  well-settled  and  generally 
■well-understood  rule  that  a  judgment  may 
not  be  reversed  for  Insufflclency  of  evidence 
when  the  evidence  adduced  upon  the  whole 
case  Is  in  confilct  and  that,  upon  appeal  with 
the  evidence  in  that  situation,  no  Inquiry 
may  be  made  concerning  the  preponderance 
of  the  evidence.  The  fact  that  a  Judgment 
may  seem  to  this  court  to  he  against  the 
weight  of  the  evidence  and  that  this  court, 
If  sitting  in  the  place  of  the  trial  Judge, 
might  have  found  the  facts  different,  will 
not  avail  to  obviate  the  apifllcation  and  op- 
eration of  the  rule.  Webster  v.  Lowe,  177 
Cal.  385,  170  Pac.  860 ;  Levi  v.  Chesley,  178 
Gal.  145,' 172  Pac.  607;  Ross'  Estate,  171 
Cal.  64,  151  Pac.  1138;  Lick  v.  Madden,  36 
Cal.  208,  213,  95  Am.  Dee.  175;  Helulen  v. 
Heilbron.  97  Oal.  101,  81  Pac.  838;  Mpyer  t. 
Great  Western  Ins.  Co.,  104  Cal.  381,  88  Pac; 
82.  In  the  face  of  a  substantial  confilct  in 
tlie  evidence,  in  the  instant  case,  the  trial 
court's  finding  of  nondelivery  of  the  deed 
in  controversy  will  not  be  disturbed. 

[3, 4]  In  sui^rt  of  a  motion  for  a  new 
trial  gronnded,  In  part,  upon  alleged  neivly 
discovered  evidence,  the  defendants  present- 
ed In  evidence  upon  the  hearing  of  the  mo- 
tion an  affidavit  of.  one  Flora  Smith,  which 
alleged  that  In  January,  1020,  after  the  con- 
troversy over  the  deed  had  arisen.  In  a  con- 
versation with  her  concerning  the  loss  of  the 
deed,  the  plaintiff  said  that  "It  was  taken 
ont  of  bis  possession,  that  fonr  or  five  days 
after  Uie  deed  was  executed  be  discovered 
the  deed  was  gone,  that  Elva  (meaning  de- 
fendant sava  Laella  Smith)  bad  seen  the 
deed  and  notified  Qiarles  Waer  (one  of  the 
defendants)  and  they  had  concocted  to  steal 
It  and  had  stolen  it"  It  was  an  admitted 
fact  In  the  case  that  the  deed  In  qnestion  bad 
been  made  and  signed  by  plaintiff  on  or  about 
May  10, 1919.  and.  upon  the  trial  of  the  case, 
plaintiff  testified  that  he  bad  not  discover«l 
the  loss  of  tbe  deed  until  Decembnr,  1919.  at 
which  time  he  had  made  a  search  for  the  deed 


and  failed  to  find  It  In  so  far  as  the  affidavit 

Immediately  under  considetation  purported 
to  narrate  a  statement  of  the  plaintiff  which 
In  effect  was  contradictory  of  something  hs 
had  testified  to  at  the  trial,  it  was  impeach- 
ing ta  Its  character  and,  therefore,  Insoffl- 
clent  on  appeal  as  the  basis  of  review  of  a 
motion  for  a  new  trial,  for  it  is  the  rule  la 
this  state  that  "newly  discovered  evidence 
which  is  merely  *  ♦  •  designed  to  con- 
tradict a  witness  is  not  of  a  character  to 
warrant  a  new  triaL"  People  v.  Anthony,  56 
Cal.  897;  Chalmers  v.  Sheeby,  182  CaL  4S0, 
04  Pac.  709,  84  Am.  St  Rep.  62 ;  Hanton  v. 
Pacific  Electric  Railway  Co.,  178  Oal.  616, 174 
Pac.  61.  Moreover,  the  affidavit  In  question, 
in  addition  to  being  impeaching  in  Its  nature, 
purported  'to  embody  evidence  which  had  it 
been  produced  at  the  trial  of  the  case  would 
have  had  no  probative  force  against  the  tes- 
timony of  the  plaintiff  concerning  the  non- 
delivery of  the  deed,  for  the  reason  that  It 
was  in  harmony  with  and  corroborative  of 
the  plaintiff's  testimony  that  the  deed  hi 
question  had  been  purloined  from  him  and 
not  by  him  or  any  one  in  his  behalf  delivered 
to  the  defendants.  Upon  the  whole,  there- 
fore, the  affidavit  in  question,  standing  alone, 
was  valueless  as  a  support  for  the  motion 
for  a  new  trial. 

[8]  In  addition  to  the  affidavit  last  men- 
tioned, tbe  defendants  offered  and  there  was 
received  In  evidence  upon  the  hearing  of  the 
motion  for  a  new  trial  the  affidavit  of  one 
Caroline  Boring,  which  averred  that  plain- 
tiff, subsequent  to  the  time  of  the  alleged 
delivery  of  the  deed  to  the  defendants,  told 
her  "that  he  had  deeded  hl^  home  and  prop- 
erty to  his  children  but  that  he  had  a  borne 
there  as  long  as  he  lived  and  a  pension  and 
that  if  she  would  marry  him  she  conld  have 
a  borne  there  as  long  as  she  lived:**  lliis  al- 
leged newly  discovered  evidence  embodied  a 
direct  admission  of  the  plaintiff  that  be  had 
"deeded"  hla  home  to  his  children  and  it 
would  baive  t>een  competent  evidence  In  be- 
half of  the  defendants  upon  the  original 
trial  of  the  case,  because  It  tended  to  show 
declarations  of  tbe  plaintiff  wbidi  were 
against  his  Interest  It  was  obviously  ma- 
terial to  the  paramount  Issue  in  the  case 
and  It  was  not  solely  impeaching  within  the 
meaning  of  the  rule  whidi  jvevents  the 
granting  of  a  new  trial  where  tbe  newly  dis- 
covered evidmce  is  merely  cumnlatlTe  and 
impeadiing.  It  was  not  solely  Impeadilng 
for  it  would  taave  been  admissible  even  If  the 
plaintiff  bad  not  been  a  witness  In  bis  owa 
behalf.  Code  Glv.  Proc.  |  1870;  Eenesleber 
V.  Wahl,  92  Cal.  202,  208,  28- Pac  225. 

[1-8]  But  conceding  all  tbls  and  that  it 
was  not  cumulative  for  the  reason  Out  it  Is 
not  "additional  evidence  of  the  same  dur- 
acter  to  the  same  point"  (Code  Ctr.  Proc  f 
1838).  nevertheless  it  does  not  follow  flut 
because  the  affidavit  last  in  dlscossion  did 
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not  faU  within  the  InhtblHon  of  the  rale 
which  ordinarily  rejects  aewly  dlac-OTered 
evidence,  which  Is  merely  cnmnlatlre  «nd  Im- 
peaching, that  the  court  below  erred  In  re- 
fusing to  grant  the  defendants  a  new  trial. 
The  question  as  to  the  efficacy  of  newly  dis- 
covered evidence  Is  peculiarly  one  which  Is 
addressed  to  the  discretion  of  the  trial  court 
(People  V.  Oxnam,  170  Cal.  211,  21B,  149  Paa 
165),  and  the  exercise  of  this  discretion  will 
not  be  disturbed  except  In  case  of  a  manifest 
abuse  (People  v.  Sing  Tow,  145  Cal.  1,  78 
Pac.  235;  People  v.  Feld,  149  Cal.  464,  86 
Pac.  1100).  While  the  alleged  newly  discov- 
ered evidence,  tn  the  instant  case,  was  com- 
petent and  material  and  not  solely  Impeach- 
ing and  perhaps  not  cumulative  and  would 
probably  have  Justified  an  order  granting  a 
new  trial  on  the  ground  that  such  evidence 
was  of  sufficient  importance  as  to  render  a 
different  result  likely  on  a  retrial  of  the 
case,  still  the  fact  remains  that  the  affidavit 
of  Caroline  Boring  was  contradicted  by  the 
counter  affidavit  of  the  plaintiff.  Not  only 
Is  the  introduction  of  counter  affidavits  prop- 
er and  permissible  upon  the  hearing  of  a 
motion  for  a  new  trial,  grounded  upon  newly 
discovered  evidence  (People  v.  Flee.  97  Cal. 
459,  32  Pac.  531;  People  v.  Sing  Tow,  145 
Cal.  1,  78  Pac.  235),  but  It  Is  well  settled  that 
the  truth  of  the  evidence  Itself,  or  the  truth 
of  the  facts  as  alleged,  as  well  as  the  weight 
thereof  and  the  credibility  of. the  witne.ssea 
may  be  contested  by  counter  affidavits  (Peo- 
ple V.  Vitro  [Cal.  App.]  201  Pac.  610).  The 
trial  court  In  the  instant  case  evidently  bal- 
anced the  affidavits  one  against  the  other 
and, '  deciding  in  favor  of  the  credibility  of 
the  pialntifTs  affidavit,  denied  the  motion  for 
a  new  trial.  This  being  so,  this  court  Is  not 
prepared  to  say  that  there  was  a  manifest 
abuse  of  discretion  on  the  part  of  the  trial 
court  in  denying  the  motion  for  a  new  trial. 
Tbe  judgment  is  affirmed. 

We  concur:  SHAW.  C.  J. ;  LAWLOR,  J. : 
WILBUR,  J.;  SHURTLEFP.  J.;  WASTE, 
3.;  SLOANB.  J. 


<189  Ckl.  163) 

PEOPLE  V.  8AMA.  (Cr.24l5.) 

(Supreme  Court  of  CaliforDia.   June  16,  1922. 
ReheaHng  Denied  July  13,  1922.) 

I.  Criminal  law  $=»I208(9)  —  Indeterminate 
sentence  for  attempted  robbery  is  for  max)- 
mam  tern  of  half  of  defendant's  life. 

Under  Pen.  Code,  S§  213,  671,  the  maximum 
penalty  for  robbery  is  imprisonment  for  life, 
and  under  section  664,  a  person  convicted  of 
attempted  robbery  may  be  sentenced  for  half 
the  maximum  sentence  permitted  for  the  com- 
pleted offense,  so  that  tbe  maximum  sentence 
for  attempt  to  rob  would  be  half  of  defend- 
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ant^s  natural  Ufa,  and  an  Indetermlnata  wn- 
tenee  imposed  under  Pen.  Code,  i'  116%  as 
added  by  St  1917,  p.  666,  ean  be  sustained  only 
as  a  sentence  for  the  maximum  punishment  per- 
mitted. 

2.  Custltntloaal  law  «s»80(2)— Orimlnal  law 
«9l208(9)— Priien  director*  oanaet  Im  giv- 
en power  to  fix  the  sentence. 

In  so  far  as  Pen.  Code,  S  1168.  as  added 
by  St.  1917,  p.  666,  autborising  indeterminate 
sentences,  purports  to  vest  in  the  state  board 
of  prison  directors  tbe  power  to  fix  the  sen- 
tence, it  is  invalid  as  an  invasion  of  tbe  Judicial 
powers,  contrary  to  Const  art  3,  f  1*. 

3.  Criminal  law  «s>l208(9)  —  Indetermlnata 
Sentence  Law  does  not  apply  where  maximum 
sentenoe  la  half  of  defendant's  life. 

Where  tbe  maximum  sentence  that  could 
be  imposed  is  half  of  the  sentence  for  lite, 
which  is  obviously  impossible  of  ascertainment 
the  Indeterminate  Sentence  Law,  wliich  can  be 
sUBtainod  only  as  an  imposition  of  the  maximum 
sentence,  cannot  app^. 

4.  Criminal  law  4=»I208(3) —Court  oan  flx 
term  where  maxlnium  sentence  Is  half  of  de- 
fendant's life  and  unenforceable. 

Where  tbe  Indeterminate  Sentence  Law 
cannot  apply  because  the  maximum  sentence 
would  be  haU  of  defendant's  life  and  unenforce- 
able, but  the  imposition  of  the  msximnm  sen- 
tence is  not  required,  tbe  court  has  authority, 
under  Pen.  Code,  I8  264,  664,  671,  to  sentence 
the  defendant  for  a  definite  term  of  years. 

5.  Pardon  4=32— Indeterminate  Sentenoe  Aot 
did  not  Impliedly  repeal  Parole  Law. 

The  Indeterminate  Sentence  Act  did  not 
in  terms  or  by  implication,  repeal  the  provi- 
sions of  the  Parole  Law,  so  that  a  defendant 
who  cannot  be  sentenced  under  the  Indetermi- 
nate Sentence  Act  may  be  paroled  under  the 
I^ole  Law  after  sentence  for  a  definite  term. 

In  Bank. 

Appeal  from  Superior  Court  Alameda 
County;  Geo^  Samuels,  Judge. 

Joe  Sama  was  ccmvicted  of  attempt  to 
commit  roU)ery,  and  he  appeals.  Judgment 
reversed,  and  cause  remanded,  with  instruc- 
tions to  impose  proper  sentence. 

Rehearing  denied ;  Sloan,  J.,  not  voting. 

Milton  W.  Sevier,  of  San  Francisco,  and 
Geo.  M.  Naus  and  Chester  H.  Case,  both  of 
Oakland,  for  appellant: 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Blot- 
dan,  Deputy  Atty.  Gen.,  for  the  People. 

LAWLOR,  J.  Api)ellant  was  accused,  by 
information  filed  on  January  5,  1921,  of  the 
crime  of  attempt  to  commit  robbery,  to  which 
he  pleaded  not  guilty,  and  upon  the  trial 
was  found  "guilty  of  an  attempt  to  commit 
robbery  as  charged  In  the  information."  The 
judgment  purports  to  be  rendered  under  the 
Indeterminate  Sentence  Law  (St.  1917,  p. 
605),  and  provides  that  appellant  "be  con- 
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flned  in  the  state  prism  of  the  state  of  Cal- 
Ifomla  as  prescribed  by  law."  From  that 
jod^ent  aroellant  takes  this  appeal. 

The  only  anestion  presented  on  appeal  Is 
whether  the  Judgment  la  Invalid  because  un- 
do: the  BOitaice  a  definite  maximum  pnnlsb- 
ment  was  not  in  legal  effect  imposed.  Ap- 
pellant cratrada  that  It  Is  void  for  nncer- 
tainty,  because  'It  sentences  appellant  to  be 
Imprlscmed  for  one-half  of  his  life,  and  no 
one  knows,  or  can  know,  b^re  ai^llanf  s 
death,  what  on&^half  of  his  Ufe  wtU  be."  It 
is  Insisted  the  decisions  are  unanimous  that 
an  indeterminate  seutaice  is  really  one  for 
the  maximum  sentence ;  that  the  prison  board 
In  fixing  the  tema  at  leas  Uian  the  maximum 
is  merely  exorcising  ^ecutlTe  clemency ; 
that  the  maximum  sentence  in  this  case  is 
one-half  of  appellant's  life ;  that  such  a  sen- 
tence has  alwa^'  been  heh}  Toid  for  uncer- 
tainty ;  that,  therefor^  there  is  no  Talid  pen- 
alty iffovided  In  this  case,  and  the  court  can- 
not Impose  any  punishment  for  the  commls- 
fdon  of  the  crime,  and  that  appellant  should 
be  discharged.  -Respondoit's  contention  is 
tliat  there  Is  a  definite  minimum  term  of  six 
months;  that  when  the  minimum  sentence 
has  been  saved  it  becomes  the  duty  of  the 
state  board  of  prison  directws  to  determine 
what  loigth  of  Ume  appellant  shall  serve; 
that  there  is,  therefore  no  time  during  which 
the  pmalty  Is  vague  or  uncertain;  that  the 
maximum  term  of  imprisonmoit  for  this 
crime  was  the  same  before  the  adoption  of 
the  Indeterminate  Sentence  Law  as  it  Is 
now,  and  that  then  the  trial  court  had  power 
to  fix  a  term  of  Imprisonment;  that  the  Inde- 
terminate Sentence  Law  has  transferred  this 
power  to  the  said  t>oard;  that  the  statement 
that  an  Indeterminate  sentence  is  a  sentoice 
for  the  maximum  term  is  but  a  Uieory. 

The  Penal  Code  provides : 

"Robbery  ii  pimishable  by  imprisonment  in 
the  state  prison  not  less  tlian  one  year."  Sec- 
tion 213.  "Erery  person  who  attempts  to  com- 
mit any  crime,  but  fails,  or  is  prevented  or 
intercepted  in  the  perpetration  thereof,  is  pun- 
ishable, where  no  provisioD  is  made  hy  law  for 
the  punislmieDt  of  such  attempts,  as  follows: 
1.  If  the  offense  so  attempted  is  punishable  by 
Imprisonment  in  the  state  prison  for  five  years, 
or  more,  •  •  *  the  person  guilty  of  such 
attempt  is  pmuahable  by  imprisonment  in  tbe 
state  prison.  *  *  *  for  a  term  not  exceed- 
ing one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  tbe  oGfenae  so 
attempted."  Section  684.  "Wlienever  any  per- 
son is  declared  punishable  for  a  crime  by  im- 
prisonment in  the  state  [prison]  for  a  term  not 
less  than  any  specified  number  of  years,  and 
no  limit  to  tbe  duration  of  such  imprisonment 
is  declared,  tbe  court  authorized  to  pronounce 
judgment  upon  such  conviction  may,  in  its  dis- 
cretion,  sentence  such  offender  to  imprisonment 
during  bis  natural  life,  or  for  any  number  of 
years  not  less  than  that  prescribed."  Section 
671.  From  these  statutory  provisions  it  would 
appear  tiiat  the  longest  term  of  imprisonment 


for  an  attempt  to  commit  robbery  Is  we-balf 

the  natural  Ufe  of  the  offender. 

[1  ]  The  problem  presented  is,  Does  the  In- 
determinate Sentence  Law  have  any  api^c- 
ability  to  this  case?  Section  1168  of  tbe  Pen- 
al Code,  as  added  by  St  1917,  p.  CK,  de- 
clares: 

"Bvery  person  convicted  of  a  pnblie  offense, 
for  which  pnblie  offense  puniebment  by  im- 
prisonment in  any  reformatory  or  the  state 
prison  is  now  prescribed  by  law,  if  sndi  con- 
victed person  shall  not  be  placed  on  probation, 
a  new  trial  granted,  or  imposing  of  sentence 
suspended,  shall  sentenced  to  be  confined  in 
the  state  prison,  but  tbe  court  in  imposing  such 
sentence  shall  not  fix  t^e  term  or  duration  of 
the  period  of  imprisonment." 

In  the  case  of  In  re  Lee,  177  Cal.  690,  171 
Pac  958,  the  prisoner  was  granted  relief  on 
habeas  corpus  from  a  purported  indetermi- 
nate sentence  of  from  1  to  10  years'  impris* 
onm^t  for  tbe  crime  of  manslaughter,  ujh- 
on  the  ground  that  section  1168  was  ex  post 
facto  as  to  him.  In  discussing  the  constitu- 
tionality of  section  1168  generally,  the  court 
declared: 

"It  has  uniformly  beoi  held  that  the  indeter- 
minate sentence  is  In  legal  effect  a  sentence  for 
the  maximum  term.  It  is  on  this  basis  that 
such  sentences  have  been  held  to  be  certain 
and  definite,  and  therefore  not  void  for  un- 
certainty. [Citing  cases.]  In  answering  the 
claim  that  the  authority  vested  by  the  Indeter- 
minate Sentence  Law  in  the  board  of  prison 
directors  is  a  delegation  of  either  legislative  or 
judicial  powers  to  an  executive  body,  it  is  point* 
ed  out  that  the  legislative  function  is  filled 
by  providing  the  sentence  which  Is  to  fie  im- 
posed by  the  judicial  branch  apon  the  determi- 
nation of  the  gnilt  of  the  offender.  This  is  done 
by  tbe  enactment  of  the  Indeterminate  Sentence 
Law.  The  judicial  branch  of  the  government 
is  intrusted  with  the  function  of  determining 
the  guilt  of  the  individual  and  of  Imposing  the 
sentence  provided  by  law  for  tbe  offense  of 
which  the  individual  has  been  found  guilty. 
The  actual  carrying  ont  of  the  sentence  and 
the  application  of  the  various  provisions-  for 
ameliorating  the  same  are  administrative  In 
character  and  properly  exercised  by  an  admin- 
istrative body." 

[2]  This  being  the  settled  law,  it  follows 
that  the  sent^ce  Imposed  In  the  case  at  bar 
Is  one  for  the  maximum  term  prescribed  by 
law,  which,  as  already  indicated,  wouM  be 
for  one-half  of  appellant's  life.  It  also  follows 
from  In  re  Lee,  supra,  that  tbe  function  which 
tbe  state  board  of  prison  directors  would 
perform  in  determining  what  term  of  years 
appellant  must  serve  is  no  part  of  tbe  ac- 
tual fixing  of  tbe  sentence  Itself,  and  that  If 
It  were  so  regarded  it  would  be  the  exercise 
of  a  judicial  function  by  an  executive  board, 
and  void  under  section  1,  artide  3,  of  the 
Constitution.  The  Legislature  has  no  author- 
ity to  vest  tilts  judicial  power  in  tbe  state 
board  ctf  prison  directors,  and  In  so  far  aa 
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section  1168  of  the  Penal  Code  pnrpotts  to 
do  so  it  is  in  violation  of  that  section. 
Hence,  In  determining  whether  or  not  this 
sentence  Is  valid  the  test  Is  the  term  of  Im- 
prisonment called  for  by  the  judgment — one- 
half  of  appellant's  life — and  not  the  term  of 
years  which  woald  be  fixed  by  the  state  board 
of  prison  directors  at  the  expiration  of  the 
minimum  term. 

[3]  In  People  v.  Bnms;  138  Cal.  159, 
Pac.  16,  70  Pac.  1087,  60  L.  R.  A.  270,  the 
defendant  was  convicted  of  an  attempt  to 
commit  robbery,  and  admitted  having  snf- 
fejed  the  two  previous  convictions  of  felony 
allied  In  the  informaHon.  In  that  case  it 
was  held  that,  under  snbdivlston  1  of  section 
666  of  the  Penal  Code,  the  conrt  might,  for 
the  offense  there  in  question,  sentence  the 
defendant  to  any  term  of  imprisonment  be- 
tween the  minimum  of  10  years  and  life. 
Discussing  a  eentence  of  imprisonment  for 
one-taalf  the  defendant's  life,  the  court  said: 

"What  the  actual  life  of  a  particular  person 
would  be,  and  what  would  be  the  half  of  it, 
cannot  be  known;  and  U  one-half  of  the  life 
of  the  appellant  were  the  only  punishment  pre- 
scribed for  the  crime  of  which  he  was  con- 
victed, such  punishment  would  be  too  va^ue  and 
indefinite  to  be  possible  of  enforcement,  and  no 
jadgmeot  could  b«  rendered  against  him." 

Since  a  Bentence  for  half  a  life  would  be 
invalid,  aniliorlty  to  sentence  appellant  must 
be  found  apart  from  section  1168.  This  view 
ot  that  section  does  not  mean  tbat  It  may  not 
operate  In  cases  where  it  Is  applicable,  for 
it  is  not  necessary  that  tbe  provision,  to  be 
uniform  In  Its  application,  shall  apply  uni- 
versally. It  is  sufficient  that  the  law  bear 
equally,  In  Its  burdens  and  benefits,  upon 
persons  in  the  same  category,  and  this  de- 
pends upon  tbe  facts  that  characterize  the 
offense.  People  v.  Judge  of  the  Twelfth  Dis- 
trict, 17  Gal.  549,  654. 

It  follows  that  section  1168  of  the  Penal 
Code  makes  no  provision  for  an  indetermi- 
nate sentence  in  the  case  of  a  conviction  of 
an  attempt  to  commit  robbery,  and  for  that 
reason  the  sections  of  the  Penal  Code  pro- 
viding for  the  sentencing  of  persons  applic- 
able before  its  adoption  remain  In  full  force 
and  effect 

[4]  In  the  case  of  People  v.  Gardner,  98 
Cal.  127,  32  Pac  880,  the  defendant  was 
•entenced  to  swe  a  term  of  6  years  In  the 


penitentiary  for  an  attempt  to  commit  rape. 
Under  sections  264,  664,  and  671,  the  maxi- 
mum punishment  for  that  offense  was  not 
more  than  one-half  of  the  defendant's  nat- 
ural life,  but  the  maximum  was  not  required 
The  sentence  of  6  years  was  upheld  on  the 
grounds  that,  inasmuch  as  a  defendant  con- 
victed of  the  complete  crime  of  rape  might, 
under  section  671,  be  imprisoned  for  the  term 
of  his  natural  life  or  for  any  term  not  less 
than  the  mlnlmmn,  the  court  had  power  to 
impose  either  the  maximum  punishment,  or 
any  term  of  years  between  the  minimum  and 
the  maximum;  that  for  an  attempt  to  com- 
mit rape  tbe  sentence,  under  sections  664  and 
671,  might  be  one-half  of  the  defendant's 
life,  or  any  term  of  years  less  than  tliat  pe- 
riod; that  whether  a  sentence  for  a  term  of 
years  were  regarded  as  longer  or  shorter 
than  one  for  the  defendant's  life,  imprison- 
ment for  a  term  of  years  would  be  less  than 
one-half  the  maximum  term  -wbicti  might  be 
imposed,  and  would  be  proper  under  sections 
664  and  671.  This  reasoning  was  adopted  In 
Pe(H>ie  V.  Burns,  supra.  There  Is  no  ditfer- 
ence  In  the  punishment  between  the  case  at 
bar  and  People  v.  Gardner,  supra,  save  in 
the  minimum.  It  follows  from  the  latter 
case  that  the  trial  court  had  authority  to 
sentence  appellant  for  «  d^ntte  term  of 
years. 

[6]  As  section  1168  ^as  no  application,  the 
state  board  of  prison  directors  is  without 
authority  under  that  section  to  determine  the 
length  of  time  appellant  shall  t>e  confined. 
We  are  not  to  be  understood  as  intimating 
that  appellant,  while  undergoing  punishment, 
may  not  apply  for.  nor  the  state  board  of 
prison  directors  have  authority  to  grant, 
such  relief  as  was  afforded  t>efore  the  tidap- 
tion  of  section  1168.  In  this  connection  It 
may  be  remarked  that  neither  section  1168 
nor  any  other  provision  has  in  terms  or  by 
Implication  repealed  the  provisions  of  the 
Parole  Law."  St.  1913,  p.  1048.  as  amended 
by  St  1915,  p.  981. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  superior 
court  to  render  a  Judgment  sentencing  ap- 
pellant to  imprisonment  In  the  state  prison 
for  sudi  a  term  of  years  as,  In  Its  opinion, 
would  be  a  Just  and  fair  punishment 

We  concur:  SHAW,  O.  J.;  WrLBUR,  J.; 
LENNON,  J.;  SHURTLEPP,  J.;  WASTER  J. 
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SPAULDING  V.  DESMOND  et  al. 

(8,  F.  10057.) 

(Supreme  Conrt  of  California.   May  26,  1922. 
BelieariDg  Denied  Jane  23.  1922.) 

1.  MaadamHs  «s>77(l)— MaNdamn  la  proper 
remedy  ta  conpel  city  otork  to  «•  oath  of 
afllw  of  elty  tax  oolleotor. 

Blandamufl  la  the  proper  proceeding  to  com- 
pel a  eitr  clerk  to  file  an  official  oath  of  office 
of  a  cit7  tax  collector. 

2.  Mualolpal  oorpar«tloaa  «s»48(2)  —  Ckartor 
adopted  by  olty.  approved  by  Loglalaturo,  i» 
organlo  law  of  olty. 

Under  Const  art.  11,  I  8,  a  charter  adopt- 
ed by  the  qnanfied  TOtera  of  a  dty  and  ap- 
proved by  the  Legislatnre  by  concurrent  reso- 
lution becomes  the  organic  law  of  the  dty, 
and  supersedes  an  existing  charter  and  all  laws 
Inconsistent  trith  the  charter  ao  adopted. 

3.  MOBldpal  oorporatloRs  «»48(2)-4;harter 
of  city  passed  by  concurrent  resolution  of 
Legislature  and  enrolled  Is  oondsslvo  as  to 
form  of  charter  adopted. 

Under  Const,  art.  11.  §  8,  providing  that  a 
idiarter  adopted  by  a  Legislature  of  qualified 
voters  of  a  city  and  approved  by  concurrent 
resolution  of  the  Legislature  shall  become  the 
organic  law  of  the  city  and  that  one  copy  ebaU 
'be  filed  with  the  secretary  of  state  and  that 
thereafter  the  courts  shall  take  judicial  notice 
of  the  proviriona  of  the  charter,  a  charter 
adopted  by  the  ci^  of  *  Sacramento  and  ap- 
proved by  concurrent  resolution  of  the  Legis- 
lature, enrolled  and  authenticated  by  the  offi- 
cers thereof,  and  filed  in  the  office  of  the 
secretary  of  state,  is  conclusive  as  to  the  form 
of  charter  adopted. 

4.  Statutoa  ^286— Act  slgaed.  enrolled,  and 
Mod  osHtltutes  a  record  which  Is  oonciuslva 
ovldeBOflL  of  Its  passage. 

Where  an  act  has  been  passed  by  the  Legis- 
lature, signed  by  the  proper  officers  of  the  sen- 
ate and  assembly,  approved  by  the  Governor  and 
properly  enrolled  and  authenticated,  and  filed 
in  the  office  of  the  secretary  of  state,  tt  con- 
stitutes a  record  which  is  conclusive  evidence 
of  its  passage  and  of  its  terme  and  provisions, 
and  neither  the  journals  of  either  house  nor 
the  bill  as  originally  Introduced,  nor  any  of  the 
amendments  thereof,  nor  parol  evidence  can  be 
received  to  show  that  It  did  not  become  a  law 
In  accordance  with  the  prescribed  forms  or  as 
so  enrolled. 

5.  Evldam  «s>l-^'jMlMal  kaowladH^  do- 
lined. 

<'Juffidal  knowledge"  is  not  reached  by  the 
use  of  evidence;  it  ia  a  matter  pertaining  to 
the  judicial  function,  and  its  existence,  like 
that  of  an  admission,  stipulation,  or  rule  of 
presumption,  dispenaes  with  evidence  as  to 
the  point  covered. 

6.  Evldeneo  ^3l*-No  Judical  nottcs  taken  of 
olty  charter  not  authenticated  by  offlosrs  of 
alther  house  thereof. 

Under  Const,  art.  11,  $  8,  providing  that 
the  courts  shall  take  judicial  notice  of  the 
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proviidons  of  a  cbarter  of  a  dty  adopted  bj  m 

majority  of  the  qualified  voters  and  passed 
by  concurrent  resolution  of  both  houses  of  the 
Legislature  and  filed  in  the  office'  of  the  secre- 
tary of  state,  no  judicial  notice  can  be  taken  of 
a  (iarter  of  a  city  authenticated  by  the  mayor 
and  the  city  clerk  of  the  city,  but  not  au- 
thenticated by  officers  of  either  house  of  the 
Legislature. 

7.  Municipal  corporations  «s348(2)-4)harter 
of  dty  of  Sacrajnonto  fllod  in  oflico  of  sec- 
retary of  state  hoM  to  supersede  former 
charter  and  laws  laoonslstsnt  therewith. 

Under  ConsL  art.  11,  {  8.  providing  that  a 
charter,  adopted  by  a  majority  <tf  the  qtialifi^ 
voters  of  a  city  and  passed  by  concurrent  res- 
olution of  both  houses  of  the  Legislature  and 
filed  in  the  office  of  the  secretary  of  state, 
sh^  be  the  organic  law  of  the  city,  the  char- 
ter of  the  city  of  Sacramento  so  adopted  and 
BO  approved  and  filed  in  the  office  of  the  sec- 
retary of  state  January  24,  1921,  is  the  exist- 
ing and  valid  charter  of  that  city,  superseding 
the  charter  of  1911  and  all  laws  inconsistent 
virith  the  provisions  of  the  charter  so  adopted 
and  ao  filed. 

On  Rehearing. 

8.  Evidence  «s>3 1— Courts  most  tafco  JodicW 
notloe  of  dty  chartsr  ratified  by  poopfe  of 
dty  and  approvod  by  eonenrroat  rosolattoa 
of  Logislataro  and  «lad  with  aeorotary  of 
stato. 

Under  Const  art  11,  |  8.  dedsring  that, 
when  a  dty  charter  ia  ratified  by  the  people 
of  the  dty  and  approved  by  concurrent  reso- 
lution of  the  Legislature,  one  copy  thereof 
shall  be  filed  with  the  secretary  of  state,  one 
with  the  recorder  of  the  county  in  which  the 
dty  is  located,  and  one  in  the  archives  of  the 
city,  and  that  thereafter  the  courts  shall  take 
judidal  notice  of  the  provisions  of  die  ehartor, 
the  courts  most  take  jndidsl  notice  ot  tb» 
charter,  a  copy  of  which  is  so  filed. 

g.  Evidence  ^328— Only  competent  evidanco 
as  to  form  of  dty  charter  rafHIed  by  peopio 
Is  oopy  attached  to  or  Indudsd  la  coaoar- 
rwit  rosolatloa  of  tbo  Loglslattre  aad  ooploa 
filed  as  direotad. 
Under  Const,  art  11,  t  8,  providing  that 
when  a  d^  diarter  is  ratified  by  the  people  of 
the  dty  and  approved  by  concurrent  resolution 
of  the  Legislature,  one  copy  of  the  charter  so 
ratified  and  so  approved  shall  be  filed  with  the 
secretary  of  state,  one  with  the  recorder  of  the 
county  in  which  the  dty  is  located,  and  one  in 
the  archives  of  the  dty,  and  that  the  courts 
must  take  judidal  notice  thereof,  the  only 
competent  evidence  of  the  contents  of  the 
charter  is  either  tiie  copy  attoded  to  or  In- 
duded  in  the  copy  of  the  concarrent  resolution 
and  the  copies  filed  as  apedfied  in  the  Gonstltn- 
tion,  and,  in  case  of  conflict  between  the  copies 
so  filed  and  the  copy  attached  to  the  concur- 
rent resolution,  the  latter  prevails. 

lo:  CoBstltutlonal  law  ^»68(l)— Romody  for 
mistake  In  onaotlBg  ohartor  of  ■aalolpal 
govommont  Is  for  Laglslataro. 

Where  a  dty  charter  is  adopted  under 
Const,  art  11,  1  8,  providing  that  a  charter 
ratified  by  the  people  of  a  dty  and  adopts 
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by  concurrent  rcBolatloQ  of  the  Legislature 
shall  become  the  organic  lew  of  the  city,  if  by 
raletake  the  diarter  adopted  by  the  Legislature 
ia  different  from  the  one  ratified  by  the  people, 
tfae  qneetion  of  correcting  the  error  is  one  for 
the  Legislature,  aince  the  matter  of  the  for- 
mation and  government  of  such  muni.:lpal  cor- 
poration is  political  and  does  not  determine  pri- 
vate rights  nor  involve  due  process  of  law,  so 
as  to  bring  the  qilestion  of  the  mistabe  in 
adopting  the  charter  within-  the  jurisdictfon  of 
the  courts. 

In  Bank. 

Application  1^  Ii.  B.  ^unliUiig  for  writ  of 
mandate,  to  be  directed  to  BC  J.  Desmond, 
as  CleA  ot  tbe  Citj  of  Sacnunento,  and  the 
Olty  of -Sacramento.  Writ  denied. 

B.  Platnaner,  of  Sacramoito,  for  petttltm- 
er. 

R.  L.  Shlnn  and  Devlin  &  DerUn,  all  ot 

Sacramento,  for  respondents. 

SHUBTLEFF,  J.  This  is  an  original  ap' 
plication  for  the  issaance  of  a  writ  of  man- 
damns  directed  to  Harry  6.  Denton,  who  has 
been  regularly  sabstltuted  as  a  defendant  In 
the  place  and  stead  of  M.  J.  Desmond,  deceas- 
ed, directing  the  said  Denton,  as  clerk  of  tbe 
dty  of  Sacramento,  to  file  the  oath  of  plata- 
tifF  as  the  alleged  dty  collector  of  said  city. 
Plaintiff  bases  his  right  to  bare  such  oatn 
flled  upon  the  provisions  of  the  eliarter  of 
said  dty,  known  and  h^elnafter  referred  to 
as  the  cbartor  of  1911  (Statutes  1911,  Extra 
Session,  p.  305),  which  provided  for  a  city 
commission  in  which  was  vested  the  power 
of  appointing  a  dty  collector,  and  which 
charter  plaintiff  contends  Is  still  In  force. 
It  would,  we  think,  conduce  to  a  better  un- 
derstanding of  tbe  questions  arising  upon 
this  appllcatltm  to  state. at  this  point  that, 
on  November  30,  1920,  tlie  electon  of  said 
dty  ot  Sacramento  ratified  a  new  charter, 
hereinafter  dedgnated  as  tbe  charter  of 
1020,  which  iwoTided  for  a  mnnidpal  gov- 
ernlng  body  termed  the  dty  conndl,  and 
which  charter, '  If  legally  adopted,  became 
<^Fntive  on  June  SO,  1^1,  with  die  one  ex- 
ertion that,  for  the  sole  purpose  of  tbe  elec- 
Uon  of  said  tAty  council,  the  monbers  of 
which  were  the  only  officers  under  said  cbar^ 
ter  to  be  elected  by  the  people,  it  shonld  go 
Into  effect  immediately  after  its  approval  b^ 
the  LegiSIatiire.  which  approval,  It  is  claim- 
ed by  defendants,  was  accorded  cm  January 
20,  1921.   Stats.  1921,  p.  1919. 

The  petition,  in  substance,  alleges:  That, 
at  all  tiie  times  in  it 'mentioned,  the  dty  of 
Sacramento  was  a  rounldpal  corporation  of 
Oie  state  of  CalUomia,  organized  and  list- 
ing under  the  laws  of  said  state,  governed  iir 
accordance  with  the  provldons  at  a  charter 
adopted  and  ai^roved  by  the  Legislature  In 
1911,  In  tbe  manner  provided  by  the  Consti- 
tution.  That  the  defendant  M.  J.  Desmond 


from  July,  1913,  up  to  the  time  of  his  death 
on  December  27,  1921,  was  tbe  duly  appoint- 
ed, gualifled,  and  acting  city  clerk  of  said 
city.  That,  on  tbe  15tb  day  of  November, 
1921,  which,  it  will  be  noted,  was  after  the 
charter  of  1920,  If  valid,  became  fully  oper- 
ative, the  said  commission  of  said  dty  of 
Sacramento,  which  derived  Its  authority  as" 
previously  stated,  if  any  It  had  for  such  act, 
from  the  charter  of  1911,  appointed  the 
plaintiff  city  collector  of  said  city,  and  that, 
in  compliance  with  the  provisions  of  an  or- 
dinance of  said  city,  adopted  in  January, 

1919,  he  executed  his  bond  as  such  collector, 
with  sufficient  sureties  to  said  city  in  the 
penal  .sura  required,  which  bond  was  approv- 
ed and  flled  with  the  auditor  of  said  city. 
That,  on  the  18th  of  November,  1921,  and 
after  such  approval  of  said  bond,  plaintiff, 
as  such  city  collector,  regularly  subscribed 
and  took  his  offldal  oath  In  writing,  and  pre- 
sented It  to  M.  J.  Desmond,  the  then  clerk 
of  the  city  of  Sacramento,  as  such  clerk,  and 
demanded  that  it  be  flled,  which  demand 
was  refuged.  That  the  reason  assigned  by 
said  Desmond  for  such  refusal  was  that  the 
charter  of  1911  was  superseded  and  abrogat- 
ed by  the  charter  of  1920,  and  that  there 
was  no  longer  a  city  collector  or  any  law  "cre- 
ating such  an  office.  That,  on  the  30th  day 
of  November,  1920,  tbe  qualified  electors  of 
said  dty  ratified  a  proposed  charter  for  the 
government  of  said  city,  framed  as  provided 
by  section  8  of  article  11  of  the  Constitution 
of  California.  That  the  last-mentioned  char- 
ter was  never  submitted  to  the  Legislature 
of  the  state  of  California  for  Its  approval  or 
rejection,  and  was  never  approved  by  the 
Legislature.  That  the  Legislature,  at  its 
session  in  1921,  by  concurrent  resolution; 
passed  by  a  majority  of  the  members  elect- 
ed to  each  house  thereof,  approved  what 
purported  to  be  a  copy  of  the  diarter  of  1920 
as  ratified,  but  which  in  truth  and  in  &ct 
was  not  a  complete  coi^  thereof! 

Tbe  citj  makes  two  appearances,  one  by 
answer  of  tbe  cUj  commission,  admitting  all 
the  allegations  of  the  petltlmi,  and  the  other 
through  or  by  the  dty  coundl,  which  demur- 
red and  answered  at  the  same  time.  We 
have  therefore  separate  an>earances  of  the 
alleged  governing  bodies  created  respective- 
ly by  the  Charter  of  1911  and  the  charter  of 

1920.  It  is  not  necessary  to  give  any  con- 
sideration to  tbe  answer  of  the  dty  commis- 
sion, for  it  raises  no  Issuea  In  tbat  It  con- 
cedes the  correctuMS  of  plalntlCTs  conten- 
tions. We  will  therefore  confine  the  discus* 
siott  to  the  petition  and  pleadings  ot  the  dty 
council,  and  It  will  be  understood,  unless  oth- 
erwise stated,  tbat  the  use  of  the  term  de- 
fendants refers  to  the  dty  thus  appearing 
and  tbe  defendant  Denton. 

The  demurrer  alleges,  first,  tbat  tbe  peti- 
tion does  not  state  facts  suffident  to  constl- 
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tate  a  oanse  of  action,  .or.  a  cause  "for  fbe 
Isanance  of  a  writ  of  mandamus*';  and,  sec- 
ond, that  it  appears  ui>on  the  ta.ce  of  the  pe- 
tition Uiat  <ml7  possible  cause  of  action 
stated  therein  Is  one  In  favor  of  the  people 
of  the  state  of  California,  which  must  be 
made  the  subject  of  a  proceeding  by  the 
state  in  quo  warranto.  The  answer  of  the 
defendants.  In  sobstance,  avers:  That  the 
charter  of  1911  was  superseded  by  the  (bar- 
ter of  1920,  and  that,  ever  since  the  20t^  day 
of  J'anuary,  1921.  the  last-named  charter  has 
been  and  Is  the  organic  law  of  said  dty; 
that,  on  November  18,  1921,  a  copy  of  ther 
charter  of  1920,  so  ratified  and  approved, 
was  filed  respectively  with  the  secretary  of 
state  of  the  state  of  Galtforaia,  the  county 
recorder  of  the  county  of  Sacramento,  and 
in  the  archives  of  said  dty  of  Sacramento. 
That  said  H.  J.  Desmond  was  the  dty  drak 
of  the  city  of  Sacramento  under  said  char- 
ter of  1911.  from  July,  1913,  the  exact  date 
not  appearing  in  any  of  the  pleadings,  until 
the  30th  day  of  June,  3.921,  upon  which  lat- 
ter date  the  diarter  of  1911  ceased  to  have 
any  operative  eCFect.  That,  upon  Said  last- 
mentioned  date^  the  said  M.  J.  Desmond  vol- 
untarily surrendered  his  ofilce  as  dty  clerk 
under  the  charter  of  1911.  and  ever  ^nce  the 
SOth  day  of  June,  1921,  ndther  be  nor  ei- 
ther of  bis  successors  has  been  d^  derk  of 
the  dty  of  Sacramento  under  said  charter 
of  1911.  That  on  said  30tb  day  of  June, 
1921,  said  M.  J.  Desmond  was  elected  city 
clerk  of  said  city  by  the  city  council  of  said 
dty,  pursuant  to,  and  charged  with  the  duties 
provided  In,  the  charter  nf  1920,  and  that 
thereupon  he  duly  qualified  as  such  city 
clerk  under  said  charter  of  1920,  and  that 
ever  since  said  SOth  day  of  June,  1921,  he, 
or  a  successor  to  him,  of  whom  the  defend- 
ant Denton  was  one,  has  been  the  duly  ap- 
pointed, qualified,  and  acting  dty  clerk  of 
the  dty  ot  Sacramento,  with  the  duties  pro- 
vided for  in  the  said  diarter  of  1920.  That 
the  ordinance,  pursuant  to  which  plaintiff 
alleges  that  he  filed  his  braid  and  took  his  of- 
fice, is  not  and  has  not  been  in  etCect  at  any 
time  since  June  30, 1^1,  and  that  since  said 
date  there  has  not  been  any  such  office  as 
dty  collector  of  said  dty.  The  answer  fur- 
ther denies  that  the  charter  of  1^  was 
never  submitted  to  the  Legislature  for  its  ai>- 
proval  or  rejectton,  but  avns  that  it  was 
80  submitted,  and,  by  concurrent  resolution 
passed  by  each  bouse  of  the  Legislature, 
was,  on  January  20,  1921,  approved,  and  that 
the  charter  so  approved  by  the  Legislature 
was  the  same  charter  ratified  by  the  quali- 
fied electors  of  said  city  of  Sacramento  on 
November  30,  1920.  The  answer  admits  the 
averments  of  the  petition  touching  the  oath 
by  plainUfC  as  dty  collector,  his  attempt  to 
file  the  same  with  the  dty  clerk,  the  latter's 
refusal  to  make  such  filing,  and  the  reasons 
assigned  for  such  refusal.   It  la  alleged  as 
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a  separate  defoue  that  there  Is  another  ac- 
tion, in  the  nature  ot  quo  warranto,  pend* 
lug  between  the  same  parties  and  InvolTlng 
the  same  subject-mattw,  but.  In  view  of  tht 
conduslona  whldi  follow,  it  Is  not  necessary 
for  us  to  consider  this  spedal  defense,  and 
we  «pre8s  no  opinion  concnning  it  the 
defendant's  answer,  plainttif  demurs  upon 
the  ground  of  ita  insuffldency.  Inasmodi 
as  the  questions,  tbe  decision  of  which  is  in 
our  i^Inlott  determinative  of  this  coutrover- 
sy,  are  raised  by  the  petition  and  answer  as 
well  as  by  the  demurrers,  we  will  not  s^- 
rately  consider  tiie  lattw  i^eadings,  bat  dis* 
pose  of  the  matter  upon  its  merits. 

The  record  shows  that  an  enrolled  copy  of 
the  concurr«it  resolution,  approving  the 
charter  of  1930,  authenticated  by  the  proper 
ofilcers  of  tiie  senate  and  assembly,  was  inetf 
in  the  office  of  the  secretary  of  state  on  Jan< 
vary  24, 1921. 

ni  What  we  regard  as  the  controHing 
questions  raised  by  the  pleadings  are:  Eirst. 
do  the  facts  alle^  In  the  petition  support 
a  proceeding  In  mandamus?  And.  second.  Is 
the  charter  of  1020  tbe  organic  law  of  the 
dty  of  Sacramento,  and,  If  so.  can  we,  hi 
this  proceeding,  qnestlrai  the  verity  or  va- 
lidity of  tbe  enrolled  copy  thereof  filed  with 
the  secretary  of  state?   The  first  of  theee 
propositions  must  be  answered  In  the  affim- 
ative.   The  plaintiff  Is  not,  as  contended  by 
defendants,  attempting  In  this  application  to 
try  the  title  to  his  alleged  office  or  to  bare 
himaelf  judldally  declared  to  be  the  dty  col- 
lector of  the  dty  of  Sacramento,  but,  as  al- 
rrady  stated.  Is  asking  for  an  order  direct- 
ing the  defendant,  as  dty  clerk,  to  file  bia 
official  oath  as  such  dty  collector,  whidi  he 
claims  Is  essential  in  order  for  him  to  be 
fully  clothed  with  official  authority.  Tbat 
this  Is  tbe  proper  proceeding  to  acccmpUsb 
such  result.  If  he  Is  legally  entitled  to  hare 
such  oath  filed,  and  it  Is  the  duty  of  the  dtj 
clerk,  under  the  law.  to  file  it,  does  not  ad- 
mit of  doubt,  for  it  Is  well  settled  in  this 
state  that  mandamus  is  proper  to  comp^  tbe 
performance  of  a  duty  espedally  enjolcrf 
by  law.    Kelly  v.  Edwards,  69  Cal.  460-462. 
11  Pac.  1;  Peck  v.  Board  of  Supervisors  ot 
Los  Angeles  Co.,  90  Cal.  384,  27  Pac.  301: 
Bannerman  v.  Boyle,  160  Cal.  203,  116  Pac 
732 ;   Fox  v.  Workman,  6  Cal.  App.  633,  92 
Pac.  742;  Code  Civ.  Proc.,  {  1085. 

[2]  We  pass  to  the  discussion  of  the  sec- 
ond and  more  Important  question.  The  pro- 
vision of  the  Constitution  with  which  we 
are  directly  concerned  Is  the  following: 

"If  a  majority  of  the  qaalifled  voters  jotag 
thereon  at  such  general  or  special  electioo  shiU 
vote  in  favor  of  such  proposed  charter,  it  ehill 
be  deemed  to  be  ratified,  and  shall  be  mb- 
mitted  to  the  Legislature,  if  then  in  leision.  or 
at  the  next  regular  or  spedal  sesdon  of  dte 
Legislatnre.  Tbe  Legislature  shall  by  conent- 
rent  resolation  approve  or  reject  anch  riiarter 
as  a  whole,  without  power  of  alteration  w 
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amendment;  and  if  approved  a  majority  of 
the  memberB  elected  to  each  faouBe  it  afaall  be- 
come tbe  organic  law  of  such  city  or  city  and 
county,  and  supersede  any  existing  charter  and 
all  iawH  incoasiBtent  therewith.  One  copy  of 
the  charter  Bo  ratified  and  approved  sball  be 
ffled  vith  the  Secretary  of  State,  odc  with  the 
recorder  of  the  county  in  which  such  dty  is 
located,  and  obe  in  the  archiTee  of  the  city; 
arul  Aereafter  the  courts  akali  take  fudicial 
notice  of  the  provisions  of  suck  eharier."  Ar* 
tide  11,  t  8-   (ItAlics  oura.) 

In  speaking  of  this  provision  and  the  le- 
gal BtatQS  of  a  charter  approved  thereunder, 
this  court,  in  Brooks  v.  Fischer,  79  Gal.  173- 
176.  21  Pac.  652,  653  (4  L.  B.  A.  429),  said: 

"It  provides:  1.  Fop  snbrnission  [of  the 
ratified  charter]  to  the  Legislature  for  its  ap- 
proval or  rejection.  2.  That  if  approved  by  a 
majority  vote  of  tbe  members  elected  to  each 
houae,  it  shall-  become  the  charter  of  aaid  city. 
This  does  not  In  terma  require  any  action  on 
the  part  of  the  governor,  hot  expressly  pro- 
ves that,  Immediately  upon  Its  being  approved 
by  a  majority  of  the  members  of  the  two  bous- 
es of  the  Legislature,  it  sbali  become  the  char- 
ter of  the  city.  •  •  •  It  seems  to  us  that 
this  language  Is  so  plain  and  unequivocal  that 
it  cann6t  call  for  a  construction  by  this  court. 
It  is  enough  that  the  Constitution  has  so  pro- 
vided." 

Again.  In  «  more  recent  case,  addre^ising 
Iteelf  to  the  same  subject,  this  coart  used  the 
following  language: 

"It  is  now  expressly  provided  that  the  char- 
ter may  be  approved  by  concurrent  resolution, 
and  that  then  such  charter  'shall  become  the 
organic  law  thereor— that  is,  it  is  a  special 
mode  for  the  enactment  of  a  law  by  the  Leg- 
ialatnre.  It  is  dear  that  it  Is  made  a  law  by 
the  Legislature,  and  becomes  a  law  by  this 
expression  of  the  sovereign  wiH  of  the  state. 
It  prevails  and  has  force  as  a  law  of  tbe  state, 
and  is  not  made  a  law  by  the  people  of  tbe 
municipality  by  virtue  of  authority  delegated 
to  them.  It  is  proposed  by  the  municipality, 
and  is  accepted  and  passed  into  a  law  by  tbe 
*  Legislature  or  rejected,  as  it  shall  see  fit." 
Bx  parte  Sparks,  120  Cal.  62  Pac. 

715.  716. 

[3-S]  It  Is,  therefore,  settled  that  It  Is  the 
charter  adopted  by  the  Legislature  which 
becomes  the  organic  law  of  the  city  by  which 
it  was  ratified  and  submitted  for  approval. 
Tbe  correctness  of  this  proposition  Is  not 
contested  by  any  of  the  parties  to  this  pro- 
ceeding, but  plaintiff  affirms  that  he  can  Im- 
peach the  validity  of  tbe  charter  filed  with 
the  secretary  of  state,  or  either  of  the  other 
depositaries  designated  in  the  Constituticm, 
by  showing,  through  the  means  of  compari- 
.  son  or  otherwise,  that  it  la  not  a  correct  copy 
of  the  charter  ratified  by  the  electors;  and 
the  defendants  assert  that  they  have  the 
right  to  prove  by  the  journal  of  the  respec- 
tive branches  of  the  L^islature  that,  in 
fact  tbe  charter  adopted  was  the  one  rati- 
fied, uud  tbal  they  are  oot  precluded  by  the 
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filed  copy.  But  Ip  onr  opinion  neither  of 
these  contentions  can  be  sustained.  It  baa 
long  been  the  law  of  this  state  that,  where 
an  act  has  been  passed  by  the  Legislature, 
signed  by  the  proper  officers  of  the  senate 
and  assembly,  approved  by  the  Governor 
and  properly  enrolled  and  authenticated, 
and  filed  In  the  office  of  the  secretary  of 
state,  it  constitutes  a  record  which  Is  con- 
clusive evidence  of  Its  passage  and  of  Its 
terms  and  provlsi<ms,  and  that  neither  the 
Journals  of  either  honse,  nor  the  bill  as  orig-' 
inally  introduced,  nor  any  of  tbe  amend- 
ments thereof,  nor  parol  evidence,  can  be  re* 
ceived  In  <H>der  to  show  that  it  did  not  be- 
come a  law  In  accordance  with  the  prescrib- 
ed forms  or  as  so  enrolled.  Sherman  t. 
Story,  30  Cal.  263.  89  Am.  Dec.  93 ;  County 
of  Tolo  T.  Colgan,  132  Cal.  2^  64  Pac  403, 
S4  Am.  St.  Rep.  41.  While,  so  far  as  tbe 
briefs  and  our  rraeardi  disclose.  It  has  nev- 
er been  held  that  this  rale  applies  to  an  en- 
rolled and  anthenticate4  copy  of  a  concur- 
rent resolution  filed  with  tbe  secretary  of 
state,  we  can  see  no  reascm,  resting  upon 
principle,  why  It  Is  not  applicable  here. 
That  it  Is  controllli^  finds  support  In  that 
portion  of  tbe  Constitution  quoted,  which  af- 
firms that,  when  the  charter  Is  filed  as  di- 
rected, the  courts  6hall  take  judicial  notice 
of  Its  provisions.  We  tblnk  this  mandate, 
reinforced  by  the  foregoing  rule,  preclude 
us  in  this  hearing  from  going  behind  the  en- 
rolled and  filed  charter. 

"Judidal  knowledge  [notice]  Is  not  reached 
by  tbe  use  of  evidence;  it  Is  a  matter  pertain- 
ing to  the  judicial  function  and  Its  existence, 
like  that  of  an  admission,  stipulation,  or  rule  of 
presumption,  dispenses  with  evidence  as  to  the 
point  covered."    18  Cye.  |  860. 

Tbe  Constitution  goes  even  further  than 
the  quoted  text  and,  in  effect,  declares  that, 
when  the  controversy  involves  a  provision  of 
the  (barter,  tbe  courts  sball  determine  It 
from  what  appears  In  tbe  copy  filed  with 
the  secretary  of  state  or  with  the  other  de- 
positaries mentioned  In  the  Constitution. 
It  would  practically  nullify  this  provision 
of  tbe  Constitution  to  construe  it  as  meaning 
that  the  courts  must  take  Judicial  notice  of 
the  contents  of  the  filed  copy,  except  where 
tbe  issue  is  that  such  copy  is  invalid  be- 
cause not  an  exact  r^roduction  of  tbe  char* 
ter  as  ratified  by  the  electors  and  approved 
by  the  L^slature.  Taking  judicial  notice 
of  the  contents  of  the  charter  is  taking  no- 
tice of  such  contents  as  a  whole — as  a  com- 
pleted document — as  well  as  of  some  spe- 
cific part  thereof.  Tbe  wisdom  and  pnriiose 
of  this  requirement  of  the  Constitution  are 
manifest  It  is  essential,  commercially  and 
otherwise,  that  there  exist  some  established 
memorial,  some  authoritative  and  i>erma- 
nent  record  of  the  charter,  which  Is  conclu- 
sive and  unimpeachable,  at  least  against  an 
attack  such  as  the  one  made  h^e,  and  to 
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whlcih  tbom  desliiog  to  be  advised  of  Its 
terms  may  with  security  and  confideDce  re- 
sort. Were  it  otherwise,  a  municipal  gov- 
ernment would  be  constantly  exposed  to  the 
[possibility  of  having  its  organic  law  assailed 
upon  the  ground  that  the  enrolled  and  filed 
copy  of  the  concurrent  resolution  approving 
It  Is  defective  by  reason  of  the  asserted 
omission  therefrom  of  some  portion  of  the 
ratified  and  approved  charter. 

Sherman  v.  Story,  supra,  although  decided 
.under  the  Constitution  of  1849,  contains  lan- 
guage in  point  here.   We  Quote  the  follow- 
ing from  the  oi^lon  ^  CaL  278,  89  Am. 
Dec.  93): 

"There    Is    nothing    In    the  ConstitatiOD 

*  *  *  that  requires  or  authorises  us  to 
avoid,  oorreci  or  jn  any  icoy  modify,  by  aid  ot 
the  Journals,  the  acts  of  the  Legislature  prop- 
erly enrolled,  anthentteated  and  deposited  with 
the  secretary  of  state  as  records  of  tlie  act. 

*  *  *  Modi  less  is  there  any  authority  for 
resortiog  to  the  bill  ss  originally  totrodnced, 

*  •  •  or  to  parol  evidence  for  the  purpose 
of  impeaching  the  record.  •  *  •  The  ques- 
tion, theo,  whether  an  important  public  law, 
upon  which  the  rights  of  all  our  citizens  de- 
pend or  may  depend  was  ever  passed,  is  to  rest, 
through  all  time,  upon  equivocal  memoranda 
upon  amendment  tags  and  the  frail  recollection 
and  veracity  of  man.**   (Italics  ours.) 

-  And  this  qnestlm  tbe  coart  there  answers 
emphatteally  In  tbe  negative.  0>unty  of 
Tolo  Oolgan,  snpra,  decides  that  the 
change  from  tibe  old  to  the  new  Constitution 
did  not  abrogate  «■  affect  the  rule  that  the 
recOTd  of  the  anthentlcated  and  enrolled 
statute  Id  the  office  of  the  aecretaxy  of  state 
cannot  be  Impeached  by  evidence  any  fact 
outside  of  aocb  record. 

The  late  Chief  Justice  Beatty,  speaking 
for  the  Sapreme  Court  of  Nevada,  of  which 
court  be  waa  ttien  a  monber,  used  these 
words: 

"How  Is  a  court  to  be  satisfied  as  to  the  ex- 
istence and  terms  of  a  statute?  Is  it  bound 
by  the  statute-ToU,  or  can  it  look  beyond  the 
record?  And  if  so,  how  far  can  the  Investiga- 
tton  be  extended?  *  •  •  Whoever  engages 
in  any  transaction  the  validity  or  construction 
of  which  depends  upon  statutory  provisions, 
whoever  holds  or  acquires  any  sort  of  prop- 
erty, or  right,  the  tiUe  or  enjoyment  of  which 
may  be  affected  by  tbe  operation  of  any  law,  is 
bound  to  take  notice,  at  bis  peril,  what  tbe  law 
is.  And  it  is  not  enough  for  him  to  know  what 
the  law  is  after  a  court  of  last  resort  has  made 
an  investigation  and  determined  what  part  of 
the  statute-roll  is  to  stand  and  what  part  to 
fall,  but  he  must  know  in  advance  of  litigation, 
and  govern  bis  conduct  accordingly.  If  there 
is  any  record  or  document  outside  of  tbe  stat- 
ute-roll to  which  a  court  will  resort  for  the 
purpose  of  testing  tbe  'vaiiditj  of  an  enrolled 
law,  he  most  not  overlook  it  If  a  court  will 
bear  oral  testimony  to  impeach  the  record,  he 
must  be  able  to  conjecture  in  advance  what  tbe 
testimony  will  be,  and  what  weight  wUl  be  al- 
lowed to  IL   Considering  the  exigency  of  this 


rule  It  is  easy  to  perceive  of  what  extreme 
importance  It  la  that  Aere  ahoold  be  some 
high,  BUthentle  and  mKpiestionable  record  to 
which  not  only  courts  and  public  ofBcers,  but 
private  citizens,  may  resort,  and,  by  a  simple 
inspection,  determine  for  themselves  with  in- 
fallible certainty  what  are  the  statutes  of  the 
state,  and  what  are  their  terms."  Nevada  t. 
Swift.  10  Nev.  176-182. 

[6]  Aa  before  noted,  defendants  Id  their 
answer  aver,  that  on  November  18,  1921,  a 
copy  of  the  charter  of  1920,  as  ratified  and 
approved,  waa  filed  in  the  office  of  the  sec- 
retary of  state,  and,  while  the  demurrer  to 
the  answer  would  ordinarily  admit  the  truth 
of  this  averment,  we  treat  it  as  denied  in 
obedience  to  the  role  that  the  averments  of 
the  answer  are  deemed  denied.  The  answer 
sets  forth  a  cc^y  of  the  charter,  which  U 
avers  was  filed  on  November  18,  1921,  aa 
aforesaid,  but  it  is  not  authenticated  by  the 
ofBcers  of  either  house  of  the  Legislature, 
but  by  the  mayor  and  dty  clerk  of  the  city 
of  Sacramento.  We  know  of  no  law  author- 
izing the  filing  of  this  document  so  attest- 
ed, and  we  regard  it  as  of  no  potency  what- 
ever. Clearly,  It  Is  not  a  record  of  which 
this  court  can  take  judicial  notice,  or  a  cer- 
tified copy  of  which  would  be  admissible 
here.  As  we  have  said.  It  is  tbe  copy  at- 
tested by  the  proper  officers  of  the  respec- 
tive legislative  bodies  approving  the  (barter, 
filed'  with  the  secretary  of  state,  and  no  oth- 
er, of  which  the  courts  take  Judicial  notice, 
which,  ia  this  Instance,  la  the  one  so  filed  on 
January  24.  1921. 

[7]  Our  conclusion  Is  that,  In  this  Inquiry, 
we  are  preduded  from  going  behind  the  said 
copy  of  the  charter  of  1920,  which  was  filed 
in  tiie  offloe  of  the  secretary  of  state  on  Jan- 
nary  24.  1921,.  and  that,  as  so  filed.  It  la  the 
existing  and  valid  Charter  of  the  dty  of 
Sacramento,  superseding  the  charter  of  1911 
and  all  laws  Inconsistent  with  the  provisions 
of  said  (barter  of  1920.  It  follows,  ther^ 
fore,  and  we  bo  hold,  that  there  is  no  sncht 
office  as  dty  collector  of  the  dty  of  Sacra- 
mento, and  that  plaintiff  has  failed  to  es- 
tablish his  right  to  have  his  oath  as  such  al- 
leged dty  collector  filed  In  the  records  of 
said  dty  as  demanded  by  him  or  otherwise. 

In  view  of  what  precedes,  It  Is  unneces- 
sary to,  consider  the  additional  points  urged 
In  the  briefs. 

The  application  for  a  writ  of  mandate  li 
denied. 

We  concur:  SHAW,  C.  J.;  LENNON,  J.; 
WILBUR,  J.;  SLOANB,  J.:  LAWLOR,  J.; 
RICHARDS,  Justice,  pro  tem. 

On  Rehearing. 

SHAW,  a  J.  The  reapondeDt  has  ffled  a 
petition  asking  the  court  to  modify  In  cer- 
tain particulars  the  opinion  hereinbefore 
rendered. 


Digitized  by  Google 


Cat) 


fiPAULDING  T.  DESMOND 
<S07  P.) 


901 


[1, 1]  Ui>on  farther  conslderatlOD  of  the 
matter,  we  are  satisfied  that  the  modifica- 
tioD  should  be  made.  The  CMiatltution  (art. 
11,  I  8)  declares  that,  when  a  city  char- 
ter ratified  by  the  people  of  the  city  haa 
been  submitted  to  the  Legislature  and  has 
been  approved  by  concurrent  resolution,  "one 
copy  of  the  charter  so  ratified  and  approved 
shall  be  filed  with  the  secretary  of  state,  one 
with  the  recorder  of  the  county  in  which 
such  city  Is  located,  and  one  In  Uie  archives 
of  the  city;  and  thereafter  the  courts  shall 
take  judicial  notice  of  the  provisions  of  suclF 
charter."  The  natural  meaning  of  this  lan- 
guage is  that  the  courts  must  take  judicial 
notice  of  the  charter,  the  copy  of  which  ia 
so  filed.  We  have  h^d,  and  we  adhere  to 
that  opinion,  that  the  doctrine  of  the  deci- 
sion in  Sherman  v.  Story,  30  Cal.  253,  89  Am. 
Dec.  93,  and  Yolo  County  v.  Colgan,  132  CaL 
266,  64  Pac.  403,  84  Am.  St.  Rep.  41.  Is  ap- 
plicable to  city  charters  approved  by  the 
Legislature,  certified  and  filed  with  the  sec- 
retary of  state^  as  fully  as  it  Is  to  statutes 
enacted  by  the  Legislature,  and  enrolled,  au- 
thenticated, and  filed  with  the  secretary  of 
state.  Under  that  doctrine  the  only  compe- 
tent evidence  of  the  contents  of  such  charter 
is  either  the  copy  attached  to  or  Included  In 
the  concurrent  resolution,  if  any  copy  was 
so  attached  or  included,  and  the  copies  so 
filed,  as  specified  In  the  part  of  the  Consti- 
tution above  quoted.  In  case  of  a  conflict 
between  the  copies  so  filed,  and  the  copy,  if 
any,  attached  to  the  concurrent  resolution, 
the  latter  would  prevail.  No  judicial  pro- 
ceeding has  been  provided  in  which  the  in* 
qalry  whether  or  not  such  copy  is  a  true 
ci^  can  be  made  or  In  which  the  question 
can  be  determined,  or  In  which  a  mistake,  if 
one  was  mad^  can  be  corrected.  The  im- 
peratlTe  leasons  upon  whltA  that  doctrine 
rests  are  deariy  and  forcibly  set  forth  to 
the  two  dedslODS  cited,  and  need  not  be  re* 
peated  bere. 

til}  The  petitions  suggests  that  under 
tbifl  doctrfne  it  would  be  within  the  lAysloal 
power  of  the  Legislature,  If  It  were  disposed 
to  act  In  bad  laltb,  to  Impose  upon  a  city  a' 
charter  for  its  government  wholly  dlCTnent 
from  the  one  vhldi  the  i>eoide  o£  the  city 
had  ratifled.  One  answer  to  this  objection  is 
that  the  courts  will  not  Impute  bad  faith  to 
the  legislative  department  of  the  state.  An> 
other  la  that,  even  assuming  that  the  same 
lestdt  might  be  caused  by  a  mistake,  Ae 


matter  of  the  formation  and  government  of 
such  municipal  corporations  Is  political ; 
that  It  does  not  determine  private  rights  nor 
Involve  due  process  of  law  (People  v.  Ontar- 
io, 148  Cal.  634,  84  Pac.  205 ;  People  v.  CaL 
Fish  Co..  166  CaL  606,  138  Pac.  79),  and  that 
the  remedy,  if  any  is  desired.  Is  to  be  pro- 
vided by  the  Legislature.  In  view  of  the  fact 
that  during  the  72  years  of  the  existence  of 
this  state,  in  the  vast  mass  of  laws  enacted, 
no  instance  of  such  bad  faith,  nor  any  seri- 
ous mistake,  has  occurred,  the  necessity  for 
a  remedy  does  not  seem  urgent  The  possi- 
bilities of  dangers  from  such  occurrences 
are  inconceivably  less  detrimental  to  the 
public  good  than  would  be  the  difficulties 
produced  by  the  doctrine  that  extrinsic  evi- 
dence could  t>e  given  to  show  an  error  In  the 
offidel  record  of  general  or  local  laws  and 
that  no  one  could  be  assured  that  he  was 
acting  In  accordance  with  law  at  any  time, 
because  he  could  not  foresee  that  some  other 
person  would  not  be  able  to  discover  and 
prove  an  error  wbidi  had  eluded  his  own' 
search. 

I^e  decision  In  People  v.  Ounn,  85  Cal.  238, 
24  Pac.  718,  as  we  understand  it,  Is  not  con- 
trary to  the  above.  It  holds  that.  In  a  quo 
warranto  proceeding  the  validity  of  snch 
charter  may  be  disputed,  not  by  showing 
that  the  copies  thereof  officially  filed  at 
aforesaid  are  erroneous,  but  by  showing  that 
the  election  at  which  It  was  ratified  by  tho 
people  of  the  city  was  not  lawfully  held,  anct 
that  point  was  put  upon  the  ground  that 
such  ratification  was  a  conditicm  precedent 
to  the  power  of  the  Legislature  to  approve 
the  <4iarter,  one  for  which  the  Legislature 
was  not  responsible,  and  one  Into  which  It 
could  not  inquire,  and,  hence,  that  it  was  a 
judicial  question  for  the  courts  to  detnmine. 
If  there  is  anything  In  that  dedston  that  Is 
contrary  to  the  doctrine  of  Sherman  v.  Story 
it  must  be  deemed  to  have  been  overruled 
by  the  decision  In  Tolo  County  t.  Colgan,  su- 
pra. 

Anything  In  the  iq)lnion  hereinbefore  ren- 
dered suE^estlng  that  the  accuracy  at  such 
copies  might  be  disputable  in  some  other 
proceeding  and  leavlag  that  question  opm 
is  to  be  considered  as  withdrawn. 

The  application  by  the  i)etItioner  for  a  rfr- 
hearing  Is  denied. 

We  concur:  WILBUR,  J.;  LAWLOR,  J.; 
LENNON;J.;  SLOANS,  J. ;  WASTE,  J. 


Digitized  by  Googte 


902 


207  PACIFIC  REPORTER 


<U»Cal.  18S) 

BARRY  V.  HANDLIN  at  al.   (Su.  3172.) 
(8upreiii«  Court  of  California.  June  20, 1922.) 

1.  Partaenhip  «=:»2 1— Contract  for  admission 
as  partner  could  not  be  terminated  by  de- 
fendants without  oreatlng  liability  Jor  dam- 
ages. 

Under  a  contract  between  defendants,  who 
furnished  money  for  a  business,  and  plaintiff, 
who  was  employed  for  two  years  at  a  certain 
salary,  wftli  a  proTision  that  he  should  be  ad- 
mitted aa  a  partner  when  one-third  of  the  prof- 
its reached  a  certain  amount,  held,  that  plain- 
tiff was  to  have  one-third  of  the  profits,  sub- 
ject only  to  the  contingency  that  he  remain  in 
the  employment  of  the  firm,  and  that  bis  rights 
could  not  be  terminated  by  the  defendants  with- 
out ereatinp  a  liabUilr  for  damages. 

2.  Partnership  «=32l— Employee  wronfltully  de- 
prived of  right  under  contract  to  become 
partner  In  business  entitled  to  damages  suf. 
fered. 

One  employed  by  others  forming  a  partner- 
ship, with  the  provision  that  be  be  made  a 
partner  when  the  profits  reached  a  certain 
amount,  was  entitled  to  such  damages  aa  he 
could  show  he  suffered  by  reason  of  being 
wrongfully  deprived  of  his  prospectiTe  interest 
in  the  profits  of  the  business,  where  tus  em- 
ployers wrongfully  terminated  tiie  relation  with- 
out cause. 

In  Bank. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Buslck,  Judge. 

Action  by  W.  E.  Barry  against  h.  F.  Hand- 
Un  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Ralph  H.  Eewis,  of  Sacramento,  for  appel- 
lant 

Cbas.  A.  BUsB  and  Thomas  B.  Leeper, 
both  of  Sacramento,  for  respondents. 

WILBUB.  J.  naintUC  brought  this  action 
•to  recover  the  sum  of  $13,500  damages  for  a 
breach  of  contract.  Defendants  had  Judg- 
ment <A  demurrer,  and  the  plaintiff  appeals. 
The  breached  contract  la  an  exhibit  to  the 
complaint  It  la  an  agreement  by  Barry, 
Handlln,  and  Barton  to  form  a  copartner- 
ship. Handlin  and  Barton  were  to  advance 
the  sum  of  $10,000  for  the  purchase  of  a  wall 
paper  business,  and  were  to  constitute  the  co- 
partnerah^  until  the  plaintiff  under  the 
terms  of  the  contract  had  secured  an  equal 
Interest  therein  as  a  copartner.  The  plaintiff 
waa  to  be  manager  of  the  budness,  and  re- 
cdve  $1S0  per  month,  and  to  be  credited  with 
a  third  interest  in  the  proflts  as  hereafter 
stated.  This  third  Interest  in  the  proflts 
was  to  be  carried  on  the  boohs  as  Oie  "Barry 
reserve  fund."  It  was  provided  that  when 
this  fund  amounted  to  $3333.38  ooe-haU  of 
this  fund  should  be  paid  to  Handlln  and 
ooe-half  to  Barton,  and  thereupon  the  part- 


nership should  be  composed  of  Barton, 
Handlin,  and  Barry.  The  contract  was  en- 
tered into  on  the  2d  day  of  June,  1919,  and 
on  the  4th  day  of  October,  1910,  the  [^aintlff 
was  discharged,  and  his  further  participa- 
tion in  the  business  was  prevented  by  the 
defendants.  Plaintiff  alleges  that  at  the 
time  of  his  discbarge  the  profits  of  the 
business  amounted  to  $8,000.  The  defendants 
demurred  to  plalntlfTs  complaint  generally, 
and  for  ladi  of  Jurisdiction.  The  defendants* 
contention  is,  in  effect,  that  plaintiff's  em- 
ployment was  to  continue  for  two  years;  that 
unless  at  the  end  of  that  term  the  Barry  re- 
serve fund  then  amounted  to  $3,333.33  or 
more  plaintiff  was  not  entitled  to  enter  into 
the  copartnership  or  to  any  part  of  the  prof- 
Its;  that  If,  In  the  meantime,  for  any  reason 
plaiutifT  ceased  his  connection  with  the  busi- 
ness he  wns  not  entitled  to  any  part  of  the 
proflts;  and  upon  this  hypothesis  they  claim 
the  oidy  injury  sustained  by  reason  of  bis 
discbarge  Is  the  sum  of  one  month's  salary 
accruing  betweoi  the  date  of  dlsdiarge  and 
the  date  when  plaintiff  secured  other  em- 
ployment, and  that  this  amount  ($150)  was 
not  sufficient  to  give  the  superior  court  Juris- 
diction. 

It  will  be  observed  that  at  the  date  of  the 
discharge  one-third  of  the  proflts  amounted 
to  $2,166.60,  and  tiiat  U  the  profito  had  been 
continued  for  another  month  at  that  rate, 
one-third  of  the  proflts  would  have  been  $3,- 
333.33.  The  contract  provided: 

"7.  When  said  Barry  reserve  fund  shall  have 
amounted  to  thirty-three  hundred  thirty-three 
and  one-third  dollars  ($3,333i^),  one-half  there- 
of shall  be  paid  to  the  party  of  the  first  part 
and  one-half  thereof  to  the  party  of  the  second 
part,  and  thereupon  and  thereafter  the  party  of 
the  third  part  shall  be  let  Into  and  become  an 
equal  partner  with  the  parties  of  the  first  and 
second  parts  in  said  business,  provided  he  shall 
have  continued  in  the  employ  of  said  partner- 
ship aa  hereinabove  provided,  and  shall  have 
during  said  time,  in  all  matters  and  things,  pro- 
moted and  worked  for  the  best  interests  of  said 
partnership,  and  io  all  other  particulars  com- 
plied with  his  obligations  and  duties  under  this 
agreement" 

It  is  clear  that  Barry's  third  interest  in 
the  copartnership  was  to  begin  as  soon  as  the 
proSts  amounted  to  $10,000,  unless  there  are 
other  provisions  of  the  contract  modifying 
paragraph  7.  Paragraph  6  of  the  extract 
with  relation  to  the  profits  Is  as  follows: 

**Q.  Upon  the  1st  day  of  January  of  each  year 
after  the  signing  of  this  agreement  an  inven- 
tory of  said  business  shall  be  taken,  and  bal- 
ance shall  be  struck,  and  the  net  profit  of  the 
previous  year  shall  be  ascertained  and  deter- 
'mined,  and  thereupon  said  profit  shall  be  dis- 
posed of  as  follows: 

"(a)  One-third  thereM  shall  be  paid  to  the 
party  of  the  first  part. 
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"(b)  One-third  thereof  shaU  be  paid  to  the 
parfy  of  the  second  part 

"(e)  One-third  thereof  shall  be  pat  In  a  fund 
to  be  known  as  'Barry  reaerre  fond';  said  re- 
serve fond  shall  be  carried  on  said  books  as 
eash  on  hand,  bnt  the  same  may  be  used  by 
said  partnership  for  the  purpose  of  carrying 
on  said  baeineas,  discoontlnc  bills,  etc.,  pro- 
vided, however,  that  before  a  balance  shall  be 
struck  for  the  sncceeding  year  said  reserve  fund 
shall  be  restored  and  be  intact  at  the  time  of 
ascertaining  ths  profit  tw  Bu<di  year.'* 

Paragraph  8  laiu  follows: 

"3.  The  party  of  the  t^Ird  part  sball  be  em- 
ployed by  said  partnership  at  a  salary  of  one 
hundred  and  fifty  dollars  ($150)  per  month,  be- 
ginning with  the  Ist  day  of  Jone,  1919,  and 
shall  give  his  entire  time  and  attention,  and  his 
best  energy  and  efforts  in  promoting  the  wel- 
fare of  said  business  and  the  interests  of  said 
partnership;  and  agrees  to  continue  in  such 
employment  for  a  period  of  two  years,  and 
thereafter  until  this  agreement  has  been  fully 
carried  oat,  and  bas  become  an  equal  partner 
in  said  business  enterprise  as  hereinafter  pro- 
Tided." 

It  is  not  necessary  for  us  to  determine 
whether  If  the  profits  had  continued  at  the 
rate  of  $2,000  per  month  for  another  month 
the  plaintiff  would  have  been  entitled  to  his 
partnership  interest  on  November  4th  or 
would  have  been  compelled  to  have  waited 
until  the  first  of  the  next  January,  when  the 
Inventory  was  to  be  taken,  subject  to  the  post- 
ponement of  his  partnership  Interest  In  the 
event  that  during  the  period  of  November 
4,  1919,  to  January  1,  1920,  thftre  were  losses 
instead  of  profits.  It  Is  sufficiently  clear 
from  the  paragraphs  quoted  that  the  plaintiff 
suffered  a  substantial  damage  by  reason  of 
the  loss  of  his  contingent  interest  In  the 
profits  of  the  business,  and  .that  if  his  dis- 
missal was  wrongful  he  was  entitled  to  such 
damages. 

[1 , 2]  The  defendants  claim  that  section  9 
deprives  plaintiff  of  any  interest  In  the  profits 
or  In  the  Barry  reserve  fund  in  the  event  that 
his  employment  is  terminated  from  any  cause, 
even  though  such  termination  may  have  been 
wholly  without  his  fault  and  wrongful  on 
their  part.  We  do  not  think  that  the  con- 
tract is  reasonably  susceptible  of  such  con- 
struction. There  was  a  definite  agreement 
that  the  plaintiff  was  to  be  employed  for  two 
years  at  $150  per  month.  It  was  also  clear 
that  he  was  to  have  one-third  of  the  profits, 
subject  only  to  the  contingency  that  he  re- 
main in  the  employment  of  the  company,  and 
that  such  profits  amount  In  the  aggregate  to 
$10,000.  It  Is  clearly  not  contemplated  that 
the  plaintiff  should  be  penalized  for  the 
wrongful  conduct  of  the  defendants.  That  Is 
to  say.  the  termination  of  the  employment 
referred  to  In  subdivision  9  of  the  contract 
which  terminates  plaintiff's  right  In  the  prof- 
its must  be  caused  by  the  fault  of  the  plain- 


tiff or  by  agreement  It  is  not  a  reasonable 
construction  of  the  contract  to  hold  that  It 
was  agreed  that  the  defendants  reserved  the 
right  to  discharge  the  plalntlfl:  at  their  whim 
at  any  time,  and '  that  this  discharge  might 
occur  the  day  before  an  inventory  Is  taken, 
which  Inventory  would  disclose  that  the 
plaintiff  Is  then  entitled  to  a  third  Interest 
In  the  partnership.  Plaintiff  was  entitled  to 
such  damages  as  he  could  show  he  suffered 
by  reason  of  being  wrongfully  deprived  of 
his  prospective  interest  in  the  profits  of  the 
business.  He  alleges  his  damages  at  $15,- 
000,  and  asks  Judgment  for  this  amount,  and 
this  brings  the  case  within  the  Jurisdiction 
of  the  superior  court.  The  demurrer  Aould 
have  been  overruled. 

The  judgment  Is  reversed,  with  Instructions 
to  the  trial  court  to  overrule  the  demurrer 
to  the  complaint 

We  concur:  SHAW,  C.  J.;  LENNON,  J.; 
SLOANE,  J.;  LAWLOR,  J.;  SHURTLE»T» 
J.;  RICHARDS,  Justice  pro  tern. 


(ISd  Cal.  2S8) 

VAN   HOOSEAR  v.   RAILROAD  COMMIS- 
SION OF  CALIFORNIA.   (S.  F.  10076.) 

(Supreme  Oonrt  of  OaUfomla.   June  SO,  1922. 
Rehearing  Denied  July  27,  1^2.) 

1.  Contempt  ^»24— Jurlsdlotlon  to  puHlsh 
rests  oa  ability  of  aceused  to  eanply  with  or- 
der. 

It  is  essential  to  the  jurisdiction  to  punish 
for  contempt  for  disobeying  the  order  of  the 
court  that  the  party  charged  shall  have  been 
able  to  comply  with  such  order,  unless  he  has 
voluntarily  and  contumaciously  ^sabled  himself. 

2.  Contempt  «=:363(4)  —  Adjadlcatlon  rnvst 
show  power  of  guilty  party  to  perform  order. 

Adjudication  of  contempt  for  failure  to  per- 
form an  act  directed  by  the  court  is  void  as  a 
basis  for  the  imposition  of  p.unishmeot,  unless 
it  appears  therefrom  that  it  is  within  the  power 
of  the  guilty  person  to  perform  the  act. 

3.  Pubtio  service  commissions  ^=3(9(4)— Lack 
of  frankness  la  dealing  wtth  tribnaaJ  Is  not 
disregard  affordlag  basTs  for  oontmpt  pre- 
cesdinps. 

That  a  party  fails  to  act  with  frankness 
in  dealing  with  the  Railroad  Commission,  as  in 
appearing  at  hearings  concerning  public  util- 
ities involved  in  certain  properties  without  dis- 
closing tliat  be  was  not  their  owner,  is  not  a 
contumadons  disabling  of  himself  from  comply- 
ing with  the  Commission's  order  such  as  to  ren- 
der him  punishable  for  contempt 

4.  ProhMtloa  «=»!  I— Dots  not  II*  to  eorraot 
errors  of  trlbuBaJs  bavlag  Jnrtsdietloii. 

Prohibition  does  not  lie  to  prevent  a  anbor- 
dinate  coart  from  deciding  erroneously  or  from 
enforcing  an  erroneous  judgment  in  a  cmo 
over  which  It  has  jnris^tion,  and  in  sncii  caaes 
the  superior  court  will  leave  the  party  ag- 
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Criered  to  his  ordfoaTy  remedlu,  sach  as 
writ  of  error  or  certiorari. 

5.  Prohibition  4=328— Reoord  will  be  examined 
to  ascertain  petitioner's  ability  to  obey  order 
of  tbe  Railroad  Coainilssioa  la  preeeediao  to 
restrala  •aforoeHeat  of  Jadgaaat  of  eos- 
tanpL 

An  appUcatioii  for  writ  of  prohlUtioii  to 
restrain  iht  Railroad  Commiaaion  from  enfore* 
ing  its  jadgment  of  contempt,  bringing  np  a 
complete  record,  will  be  treated  ae  appUcatioQ 
for  writ  of  review,  and  the  court  will  determine 
jurisdictioual  facts  and  give  the  relief  that 
the  record  warranta,  notwithstanding  tbe  Pub- 
lic Utilities  Act  limits  all  review  of  the  Com- 
mission's rulings  to  writ  of  certiorari,  and 
where  the  eridence  ahowe  petitioner's  inability 
to  obey  the  order  upon  which  the  contempt  ia 
(onnded,  aa  where  the  Commisaloa  had  not  ad- 
jodieatod  the  extent  of  hia  control  orer  a  wa- 
ter arstem  regarding  which  ita  order  waa  ia- 
soed,  relief  from  the  judgment  of  contempt  will 
be  granted. 

In  BanlL 

Application  for  writ  of  prohibition  by  Wfl- 
tiam  S.  Van  Hoosear,  petitioner,  prayed  to 
be  directed  against  the  Railroad  Commission 
of  the  State  of  Oaltfomia,  respondent,  to 
prevent  tbe  enforcement  of  a  Judgment  of 
commitment  for  contempt.  Order  convict- 
ing petitioner  of  oontempt  annolled. 

H.  S.  Craig,  of  Oakland,  for  petitioner. 
Hugh  Gordon  and  WUltftm  W.  OUrr*  both 

of  San  Francisco,  for  respondent 

SLOANB,  J.  This  is  a  proceeding  to  pro- 
btbit  the  oiforcement  of  a  judgment  com- 
mitting the  petitioner  for  cont^pt  in  dis- 
obeying an  order  of  ttie  State  Railroad  Cmn- 
ndssion. 

In  proceedings  duly  had  the  Railroad  C<Hn- 
miasion  determined  on  December  2S,  1019,  by 
the  decision  of  said  Commission,  that  the 
petitioner,  William  8.  Tan  Hooaear,  was  In 
the  contnd  of  a  certain  public  utili^  water 
aystem  ndthln  this  state,  consisting  of  a 
flowing  spring  and  pipe  line  therefrom,  used 
and  operated  for  the  purpose  of  supj^ying 
water  for  domeetie  and  other  parpoaea  to 
several  omsamers;  -  that  without  authority 
of  law  he  had  discontinued  audi  sorrlce^  and 
it  was  by  the  Commission  adjudged  aa  fol- 
lows: 

"It  is  hereby  ordered  that  said  'William  8. 
Van  Hoosear  be  and  he  is  hereto  directed  to 
re-establish  the  public  utility  service  of  water 
to  his  consumers  in  Castro  Valley  within  (5) 
five  days  of  the  date  of  this  order  and  to  con- 
tinue such  public  utility  service  at  the  rates 
herein  found  to  be  tbe  legal  rates  in  effect. 

■'It  is  hereby  ordered  that  William  S.  Van 
Boo&ear  be  and  he  ia  hereby  directed  to  file 
tbe  above  rates  with  this  commission  within 
10  days  of  the  date  of  this  order." 

This  proceeding  and  order  of  the  Railroad 
Commission    was   afterwards   before  this 


court  on  a  writ  of  review,  and  on  December 
22,  1920,  an  ofdnlon  and  order  was  filed 
therein,  affirming  the  order  and  decision  of 
tbe  Commission.   194  Pac.  1003. 

The  foregoing  order  of  the  Railroad  Com- 
mission, thus  approved  and  affirmed,  is  tbe 
basis  for  tbe  contempt  proceedings  now  be- 
fore us.  Van  Hoosear,  tbe  petitioner  here^ 
was  cited  for  contempt  for  falling  and  re- 
fusing to  comply  with  the  order  to  restore 
the  water  service. 

Proceedings  in  due  form*  were  bad  before 
the  Commission,  and  petitioner  was  found 
guilty  of  contempt  for  disobeying  the  order 
of  the  Commission,  and  on  the  1st  of  De- 
cember, 1921,  it  was  adjudged  by  the  Rail- 
road Commission  that  be  be  punished  there- 
for by  paying  a  fine  of  $250,  and  fn  default 
thereof  that  be  be  imprisoned  in  tbe  coan^ 
jail  for  30  days. 

Petitioner  seeks  to  restrain  tbe  enforce- 
ment of  this  judgment  on  tbe  ground  that 
the  Railroad  Commission  has  exceeded  its 
jurisdiction  in  imposing  this  penalty. 

Tbe  facts  in  tbe  case  are  practically  nn- 
dtspated,  and  we  will  proceed  to  consider 
such  Issues  as  are  presented  which  are  es- 
sential to  determining  petitioner's  right  to 
the  relief  demanded  without  reference  to  tbe 
manner  or  order  in  which  tbey  are  pleaded. 

That  the  Railroad  Commission  has  juris- 
diction to  punish  for  contempt  Is  sufficiently 
manUest.  Const.,  art.  12,  8  22;  Public  Utili- 
ties Act  (St.  [Ex.  Sess.l  1911,  pp.  48,  62)  H 
54,  81 ;  Pacific  Telephone,  etc.,  Co.  v.  Esbel- ' 
man,  166  Cat  640,  6S0,  137  Pac.  1119,  60  I*. 
R.  A.  (N.  S.)  652,  Ann.  Cas.  1910C,  822.  The 
jurisdiction  of  tbe  Railroad  Commission  In 
this  matter  ia  sustained  on  the  face  of  the 
record  so  far  as  concerns  the  validity  of  tbe 
order  which  petitioner  is  charged  with  dis- 
obeying, and  the  right  of  tbe  Commission  to 
enforce  it,  and  the  dtatlon  and  ivoceedlnga 
for  contempt  were  regularly  bad  and  coo- 
ducted. 

So  far  as  we  are  able  to  discover,  tbe  only 
question  of  jurisdiction  to  punish  petltlonw 
arises  upon  the  sufficiency  of  tbe  record  to 
show  that  petitioner  was  legally  able  to  com- 
ply with  the  order  at  the  time  tbe  citation 
for  contempt  was  Issued.  By  his  verified 
answer  to  the  affidavit  and  dtatlon  for  con- 
tempt, petitioner  alleged  that  be  bad  not 
been  tbe  owner  of  said  water  system,  or  the 
land  on  which  it  was  situated,  since  tbe 
month  of  June,  1910.  That  on  that  date  be 
bad  conveyed  all  of  this  proi>erty  to  bis  wife. 
Margaret  P.  Van  Hoosear,  and  that  she  bad 
ever  since  continued  as  tbe  sole  owner  la 
possession  of  tbe  same  to  the  15th  day  of 
November,  1919,  at  wbidi  date  she  sold  and 
transferred  said  real  proper^,  with  the 
springs  located  thereon,  to  one  F.  3.  Lewis, 
who  bad  ever  since  been  tbe  owner  thereof. 

The  Public  UtiUty  Act  under  which  the 
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Ballroad  Commission  obtained  control  of 
water  service  utilities  was  not  In  existence 
at  the  time  of  tbe  alleged  conveyance  of  this 
property  to  petitioner's  wife,  and-  petition- 
er was  not.  accordinfc  4o  his  answer,  the 
owner  thereof  at  the  time  the  water  service 
was  discontinued  or.  at  the  time  the  order  of 
December  23,  1019,  to  re-establish  such  serr- 
ice  was  made,  or  dnrlng  any  of  the  proceed- 
ings culminating  in  the  judgment  for  con* 
tempt  In  short,  if  the  deeds  pleaded  in  the 
answer  herein  are  recognized  as  valid  trans- 
fers of  title,  the  petitioner  at  no  time  cov- 
ered by  the  proceedings  shown  in  this  record 
was  the  owner  of  this  water  system. 

In  this  connection  it  may  be  said  that  the 
evidence  produced  before  the  Commission  in 
tbe  contempt  proceedings,  without  dispute, 
bears  out  the  allegations  of  tbe  answer  as 
to  the  transfers  of  this  property,  and  there 
seems  to  be  do  ground  to  question  that 
Margaret  P.  Van  Hooaear,  and  later,  F.  J. 
Lewis,  and  not  the  jMtitloner  here,  were, 
at  all  tlm^  covered  by  claim  of  Jurisdiction 
by  the  Railroad  Commission,  ^e  legal  own- 
ers of  the  property  constituting  the  alleged 
water  system.  So  far  as  the  rights  of  Mrs. 
Van  Roosear  and  C.  F.  Lewis  are  concerned, 
It  is  apparent  that  th^  are  not  affected  by 
any  of  the  proceedings  before  or  on  b^alf  of 
the  Ballroad  C<Hnmi8slon,  as  neither  of  th^ 
was  at  any  time  made  a  party  thereto. 

Regarding  the  effect  of  the  Judgment  and 
order  of  December  23,  1819,  as  fixing  the 
status  of  this  property  as  a  put^c  utUl^  wa- 
ter system  as  to  petitioner,  William  S.  Van 
Hoosear,  there  can  be  no  doubt.  He  appear- 
ed In  the  proceedings,  submitted  himself  to 
the  Jurisdiction  of  the  Commlsdon,  and  at 
DO  time  prior  to  the  citation  for  contempt  In 
any  way  disclaimed  ownership  and  control 
of  the  property. 

Nothing  has  occurred  since  the  Judgment 
of  December  28,  lftl9,  bo  fat  as  disclosed,  to 
alter  the  sltnatlon  as  regards  the  petitioner. 
There  was  available  at  that  time  the  same 
defense  to  the  order  requiring  him  to  remme 
the  water  service,  as  that  Interposed  to  the 
Judgment  in  contempt  for  diaob^rlng  that 
order. 

It  may  be  noted,  however,  that  In  the  Judg- 
ment directing  a  resumption  of  the  water 
seirlfie  there  wu  no  adjudication  of  the 
nature  and  extent  of  petitioner'a  Interest  in 
or  control  over  the  water  system.  And  we 
know  .of  nothing  to  estop  him  from  showing 
as  an  excuse  for  failing  to  obey  the  commis- 
sioner's order  Oat  he  had  no  legal  ris^te  in 
tlie  premises  that  would  permit  him  to  re- 
sume the  operation  of  the  system,  which  the 
former  dedrion  of  the  Ballroad  Oommisslon 
showed  ttiat  he  had  discontinued  and  aban- 
doned. 

Ab  already  indicated,  it  appears  beyond 
dispute  that  tlw  petitioner  at  no  time  cov- 
ered by  the  proceedings  of  the  Ballroad  Com- 


mission had  any  title  or  ownership  of  the 
physical  properties  constituting  the  water 
system.  The  title  was  In  his  wife,  and  pend- 
ing the  proceedings  she  conveyed  her  title 
to  C.  F.  Lewis.  Thla  she  could  do  without 
permission  from  the  Railroad  Commission, 
as  she  was  at  no  time  a  party  to  the  pro- 
ceedings taken  by  the  Commission.  After 
the  sale  of  the  premises  to  Lewis  the  record 
before  us  shows  without  controversy  that 
the  latter  took  possession  of  the  land  and  the 
springs,  and  tliat  petitioner  no  longer  had 
any  right,  interest,  or  possession  under  which 
he  could  obey  the  order  to  resume  the  opera- 
tion of  the  water  system.  He  testified  that 
upon  the  transfer  of  this  property  by  tils 
wife  to  Lewis  there  was  no  reservation  of 
any  kind  relating  to  the  water,  and  that  he 
tfaereiafter  had  or  exercised  no  rights  of  own- 
ership or  control  therein.  Whatevo-  con- 
trol he  may  have  reserved  or  exercised  while 
his  wife  owned  the  premises  was  terminated 
on  the  sale  to  Lewis.  This  testimony,  as  well 
as  the  presumptions  arising  from  transfer  of 
title,  were  not  disputed.  Under  this  state 
of  facta  it  is  clear  that  at  the  time  the  con- 
tempt was  charged  the  petitioner  here  was 
without  right  or  power  to  obey  the  order  of 
the  Ballroad  Commission  to  resiune  the  dis- 
tribution of  water. 

It  la  essential  to  the  Jurisdiction  to 
punish  for  contempt  for  disobeying  the  or- 
der of  a  court  that  the  party  charged  shall 
have  been  able  to  comply  with  such  order, 
unless  he  has  voluntarily  and  contumaciously 
disabled  himself  from  complying.  Ex  parte 
Cohen,  6  CaL  318;  Galland  v.  Oalland,  44 
Cal.  47S,  13  Am.  Bep.  167;  Ex  parte  SUvla, 
123  Cal.  293,  65  Pac.  988,  69  Am.  St  Rep. 
68 ;  Ex  parte  Todd,  119  CaL  67,  60  Pac.  1071. 
And  an  order  "adjudging  one  guilty  of  con- 
tempt for  fallQre  to  perform  an  act  directed 
by  the  court  is  void  as  a  basla  for  the  Im- 
position of  punishment,  unless  it  appears 
therefrom  that  It  Is  within  the  power  ef 
such  person  to  perform  the  act"  (Bakeman 
V.  Superior  Court,  37  C^l.  App.  7SE^  174  Pac. 
9tX),  and  a  mere  redtal  in  the  order  that 
obedience  thereto  Is  willfully  reused  is  not 
snffldent.  In  re  Gowden,  139  CaL  244,  78 
Pac.  156. 

Ct]  In  the  iwesent  case  the  peUtloner  can- 
not be  held  to  have  contumadonsly  disabled 
himself  to  cbej  the  order  of  the  Commission, 
unless  he  can  be  held  responsible  for  the  act 
of  his  wife  in  dlsposliv  of  the  property,  and 
there  Is  no  evidence  to  8niq>ort  such  a  con- 
duirion.  It  may  be  true  that  he  did  not  act 
with  frankness  or  fairness  to  the  Commis- 
sion bi  finiling  to  disclose  before  tbe  original 
ordw  was  made  that  this  property  had  beai 
conveyed  to  Lewis,  but  that  is  another  mat- 
ter. He  is  not  charged  with  having  con- 
tinnadonaly  put  It  out  of  his  power  to  obey 
the  OTder  of  tlie  Gommlsdou. 

In  Ej^bert  r.  Superior  Court,  8  CaL  App. 
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190,  91  Paa  748,  on  petition  for  writ  of  re- 
view of  an  order  committing  for  contempt  of 
court,  the  petitioner  had  been  ordered  to  pro- 
duce certain  books  of  a  corporation  of  which 
he  was  secretary.  He  had  resigned  as  such 
secretary  before  the  order  bad  been  served 
on  him.  In  the  absrace  of  a  showing  that 
such  resignation  was  brought  about  to  arold 
compliance  with  the  order,  the  cowt  was 
held  without  Jurisdiction  to  punish  for  con- 
tempt As  Justice  Chipman  says  In  the 
opinion: 

rrhe  fact  tbst  Egilbert  withheld  from  the 
court  the  fact  (tf  his  reaignation  on  May  20th, 
and  allowed  the  court  to  grant  the  writ  nnder 
the  impression  that  Egilhert  was  then  the  sec- 
retary, is  Dot  the  ground  on  which  the  contempt 
judgment  is  based.  That  judgment  rested  on 
his  failure  and  refusal  to  produce  the  hooks  of 
the  company." 

[4]  A  more  serious  question  presented  on 
the  consideration  of  this  petition  is  whether 
prohibition  Is  the  proper  remedy.  Prohibi- 
tion is  directed  only  to  the  jurisdiction  of 
the  court  or  tribunal  to  act  In  the  premises, 
ratber  than  to  the  question  as  to  whether  it 
has  acted  in  the  proper  exercise  of  its  Juris- 
diction. In  the  present  case  the  Judicial 
function  of  the  Kallroad  Commission  had 
terminated.  Its  Judgment  of  commitment 
had  been  made,  and  it  is  only  sought  here 
to  restrain  the  ministerial  act  of  enforcing 
the  penalty. 

Moreover,  there  is  room  for  contention 
that  the  judgment  on  Its  face  shows  juris- 
diction. As  heretofore  stated,  the  only 
ground  for  attacking  the  Judgment  of  the 
Commission  is  on  the  question  of  the  ability 
of  the  petitioner  to  comply  with  the  order  on 
which  the  contempt  is  based.  The  finding  of 
the  Commission  in  the  contempt  proceeding 
is  that  at  all  times  in  said  dnding  specified 
petitioner  was  the  owner  of  this  water  sys- 
te^,  and  that  during  said  time  he  operated 
and  managed  said  system  for  compensation. 
If  this  finding  can  be  construed  as  including 
the  period  covered  by  the  contempt  proceed- 
ings, as  It  was  apparently  intended  to  do,  it 
is,  In  effect,  a  finding  that  petitioner  was  at 
the  time  able  to  comply  with  the  order  of 
the  Commission.  This  was  one  of  ttie  facts 
which  the  Commission  had  Jurisdiction  to 
try,  and  It  Is  contended  that  as  against  a 
writ  of  prohibition  Its  finding  is  conclusive. 
The  general  rule  applicable  to  prohibition  is 
thus  stated  in  High  on  Extraordinary  Reme- 
dies, S  T72: 

The  writ  of  prohibition  "la  never  allowed  to 
usurp  the  functions  of  a  writ  of  error  or  cer- 
tiorari, and  it  is  never  employed  as  a  process 
for  the  correction  of  errors  of  inferior  tribu- 
nals. And  the  courts  will  not  permit  the  writ 
of  prohibitioD,  which  proceeds  upon  the  ground 
of  an  excess  of  juriadtction,  to  take  the  place 
of  0^  be  confounded  with  a  writ  of  error,  yrhUAt 
proceeds  upon  the  ground  of  error  In  the  exer- 
dae  of  jurisdiction  which  is  conceded. 


(Oil. 

"The  proper  functions  of  a  prohibition  being 
to  check  the  usurpation  by  Inferior  tribuuala, 
and  to  confine  them  within  the  limits  preaeribed 
for  their  operation  by  law,  it  does  not  lie  to 
prevent  a  subordinata  court  from  deciding  er- 
roneously, or  from  enforcing  an  erroneous  judg- 
ment in  a  case  in  which  it  has  a  right  to  ad- 
judicate. In  all  cases,  therefore,  where  the 
inferior  court  has  Jurisdiction  of  the  the  matter 
in  controversy,  the  anperior  court  will  reftiss 
to  interfere  by  prohibition,  and  will  leave  the 
party  aggrieved  to  pursue  the  ordinary  remedies 
for  the  correction  of  errors,,  audi  as  the  writ 
of  error  or  eertiorari." 

This  court  has  sustained  this  rule  in  recent 
decisions  In  denj'lng  itrohlbitlon  to  restrain 
a  superior  court  from  granting  letters  of  ad- 
ministration, upon  a  proffered  showing  that 
the  decedent  was  not  a  resident  of  the  state, 
or  Uiat  tiiere  was  no  iffopety  of  the  decedent 
within  the  Jurisdiction.  Dun^n  v.  Superior 
Court,  149  Cat.  102,  81  Pac.  767,  117  Am.  St 
Rep.  110.  Similar  rulings  have  been  made 
denying  prohibition  where  a  complaint  fails 
to  state  a  cause  of  action,  or  where  the  evi- 
dence Is  alleged  to  be  insufficient  to  sustain 
a  Judgment  Brush  v.  Smith,  141  Gal.  469, 
73  Pac.  55;  Lange  t.  Superior  Court.  11 
Cal.  App.  1,  103  Pae.  908.  These,  however, 
were  cases  where  there  was  a  remedy  by  ap- 
peal. In  a  contempt  proceeding  there  Is  no 
remedy  by  appeal,  and  unless  the  Jurisdiction 
can  be  attacked  by  a  showing  that  there  la 
no  evidence  to  support  the  judgment  It  would 
appear  that  the  .defendant  is  without  rem- 
edy, unless  It  can  be  provided  under  a  writ 
of  review. 

There  Is  also  the  question  as  to  the  au- 
thority of  this  court  to  restrain  the  action 
of  the  Railroad  Commission  by  prohibition, 
even  In  the  matter  of  contempt  proceedings. 
In  the  light  of  the  general  limitation  by  the 
Public  Utilities  Act  of  all  review  of  the  rul- 
ings of  the  Commission  to  the  writ  of  cer- 
tiorari. 

[S]  We  do  not  deem  It  necessary,  however, 
to  attempt  to  solve  these  doubts  as  to  the 
application  of  prohibition  to  this  matter,  as 
we  arc  satisfied  that  the  record  before  us 
presents  a  case  for  consideration  as  under 
application  for  a  writ  of  review.  The  peti- 
tion was  made  In  time,  and  a  complete  record 
has  been  brought  up  on  this  hearing,  includ- 
ing a  transcript  of  the  evidence.  Under 
these  circumstances,  alttaoui^  the  petition 
may  have  demanded  the  wrong  relief,  there 
Is  no  reason  why,  with  the  facts  before  na, 
this  court  should  not  give  such  relief  as  the 
record  so  presented  warrants.  Jolmaon  v. 
Polhemus,  99  Cal.  240,  244,  33  Pac.  90S;  Zel- 
lerbach  v.  Allenberg,  99  CaL  57,  68,  88  Pac. 
786:  Code  Civ.  Proc.  |  080. 

That  under  a  writ  of  review  the  evidence 
of  facts  upon  which  the  lower  court  or  tribu- 
nal depended  for  Its  jurisdiction  may  he  coa- 
sldered,  and  its  Judgment  set  aside  It  Jorla- 
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diction  Is  without  SDPiwrt  In  the  eTldenoe,  Is 
beyond  dispute. 

In  McClatchy  v.  Superior  Court,  119  CaL 
413,  at  page  418,  61  Pac.  696,  698  (39  L.  B. 
A.  691)  it  Is  said: 

•"While  the  writ  of  certiorari  is  not  a  writ  of 
error,  it  is  nevertheless,'  as  snggested  in 
Scbwan  t.  Superior  Court,  111  CaL  112,  *a 
means  b;  which  the  power  of  the  court  in  the 
premises  can  be  inquired  into;  and  for  this 
purpose  the  review  ezteods.  not  only  to  the 
whole  of  the  record  of  the  court  below,  but 
even  to  the  evidence  itself,  when  necessary  to 
determine  the  jurisdictional  fact,*  If,  then,  by 
looking  at  the  evidence  we  can  see  that  the 
court  exceeded  its  power,  we  have  a  right  to 
examine  the  evidence  for  that  purpose." 

To  the  same  effect :  Great  Western  Pow- 
er Co.  T.  Plllsbury.  170  CaL  180, 149  Pac.  85; 
Federal  Construction  Co.  t.  Graham,  33  Cat 
App.  Dec.  698.1 

As  already  pointed  out,  the  evidence  show- 
big  petitioner's  Inability  to  obey  the  order 
of  the  Commission  stands  without  conflict. 

The  order  convicting  petitioner  of  contempt 
was  therefore  in  excess  of  the  Jurisdiction  of 
the  Railroad  Commission,  and  must  be  an- 
nulled. It  Is  80  ordered. 

We  concur:  9HAW.  a  J.;  LBNNON,  J.; 
WASTB,  J.;  WILBUR,  J.;  SHURT- 
LETF,  J. 


(G8  Cal.  App.  86) 

PEOPLE  V.  8AFA8R.    (Cr.  638.) 

(District  Court  of  AppeaL  Third  District.  Cal- 
ifornia.  Jnne  6,  1922.) 

Crlnlaal  law  ^1182— No  brief  being  filed,  no 
error  appearing  In  record,  and  counsel  falHng 
to  appear  for  argument,  oonviotlon  afflrmed. 
Where  no  brief  was  filed  on  l>ehaU  of  an 
appellant,  convicted  of  receiving  stolen  goods, 
hia  counsel  failed  to  appear  at  the  time  set 
for  oral  argument,  and  an  examination  of  the 
record  disclosed  no  error,  the  case  will  be  af- 
firmed. 

Appeal  fnnu  Superior  Court,  Sacramento 
Oounlty;  Malcolm  C  Glenn,  Judge. 

John  Safasr  was  convicted  of  receiving 
stolen  goods,  and  he  appeals.  Afflrmed. 

S.  Lulve  Howe,  James  F.  Gaffney,  and  J. 
R.  Conneliy,  all  of  Sacramento,  for  appel- 
lant 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

FINCH,  P.  J.  The  defendant  was  convict- 
ed of  the  crime  of  receiving  stolen  pr(^)erty, 
and  appeals  from  the  Judgment  and  from 


*  Hwlns  Eranted  br  Bnpmne  Ooort,  and  cue 
Ut«r  disposed  ot  In  tbat  eourt  aeconttag  to  sUpa- 
Utlon  ol  pu-Ues. 


the  order  denying  his  motltm  toe  *^n<eiw  triaL 
No  brief  has  been  filed  in  b^alf  <if  appel- 
lant, and  his  counsel  failed  to  appear  at  the 
time  set  for  oral  argimient  An  examination 
of  the  record  on  appeal  discloses  no  error, 
^nie  Judgment  and  order  are  affirmed. 

We  concur:  HART,  J.;  BCBNETO,  J. 


PEOPLE  V.  LAINO. 


(67  Cal.  App.  S4&) 

(Or.  625.) 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia,   May  10,  1922.) 

Inauranoe  ^»3I— Amendment  penallzino  so- 
crefiog  of  Insured  property  Inapplioable  to 
acts  of  seoreting,  committed  before  amend- 
ment's effective  date. 
Pen.  Code,  S  1^8,  penalldng  the  destruction 
of  insured  proper^  to  de&and  the  Insurer, 
was  amended  by  St.  1921,  p.  W,  to  penalise 
also  the  secreting  and  disposing  of  such  proper- 
ty with  such  intent.    Held  that  conviction  of 
secreting  and  disposing  could  not  be  sustained, 
where  the  only  act  committed  in  the  county  of 
prosecution  was  the  removal,  before  the  amend- 
ment's effective  date,  of  insured  property  from 
accused's  dwelling  in  that  county  to  F.  county, 
and  the  property  thereafter  remained  in  F. 
county,  and,  after  the  destruction  by  fire  of  the 
dwelling,  proofs  of  loss,  including  the  removed 
property,  were  made  in  F.  county. 

Appeal  from  Superior  Court,  Madera  Coun- 
ty; Stanley  J.  Murray,  Judge. 

James  L.  Lalno  was  convicted  of  secreting 
and  disposing  of  Insured  property  with  )p- 
tent  to  defraud  the  insurer,  and  he  appeals. 

Reversed. 

Collins  A  Collins,  of  Fresno,  and  H.  L 
Maxim,  and  J,  J.  Goghlan,  both  of  Madera, 

for  appellant. 

n.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Got.,  for  the  Pe<«>lft 

FINCH,  P.  J.  The  defendant  was  convict- 
ed of  the  crime  of  secreting  and  disposing  of 
Insured  property  with  intent  to  defraud  the 
insurer  thereof.  From  the  Judgment  of  con- 
viction and  the  order  denying  his  motion  for 
a  new  trial  he  prosecutes  this  appeal. 

The  indictment  alleges  that  the  crime  was 
committed  on  or  about  July  19,  1921,  In  Ma- 
dera county.  The  evld«ice  shows  that,  prior 
to  the  19th  day  of  July,  1021.  the  defendant 
removed  certain  Insured  personal  property 
from  his  residence  In  Madera  county  to  the 
city  of  Fresno,  In  Fresno  county,  where  It 
remained  tmtil  December  28,  1921,  when  ft 
was  tak^  into  custody  by  the  officers  of  Ma- 
dera county.  The  defoidant's  dw^ling 
bouse,  from  which  the  property  had  been  re- 
moved, together  with  the  contents  th»c<rf, 
was  destroyed  by  fire  July  19.  1921.   In  his 
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proofs  of  loss  tbe  defendant  Beema  to  have 
incloded  the  property  which  he  had  removed 
aa  stated.  These  proofs  were  made  In  Fres- 
no. 

Tbe  defendant  was  prosecuted  under  sec- 
tion 548  of  the  Penal  Code.  At  the  time  of 
the  alleged  offenBe  that  section  made  It  crim- 
inal to  bum,  Injure,  or  destroy  insured  prop- 
erty with  intent  to  defraud  the  Insarer  there- 
of. That  section  was  amended  In  1921  (Stats. 
1921,  p.  99).  effective  July  29, 1921,  making  It 
a  crime  to  burn,  injure,  destroy,  secrete, 
abandon,  or  dispose  of  insured  property  with 
Intent  to  defraud*  the  Insurer.  From  the  fore- 
going statement  It  is  apparent  ttiat  no  de- 
ment of  the  crime  charged  was  c(»nmltted 
in  Madera  county  after  the  amendment  went 
into  effect.  At  the  hearing  on  a.VDe&U  the  re- 
spondent did  not  contest  this  proposition,  but 
submitted  the  matter  without  argument  on 
b^alf  of  the  people.  Of  whatever  crime  the 
defendant  may  be  guilty,  it  is  plain  that  he 
did  not  commit  the  offense  charged  In  Ma- 
dera county. 

The  Judgment  and  order  are  reversed. 

We  concur:  HART,  J.;  BURNETT,  J. 


(44  Cat.  App.  6») 

CALIFORNIA  CANNERIES  CO.  V.  GREAT 
WESTERN  LUMBER  CO. 

(District  Covit  of  Appeal,  First  District,  Di- 
vision 1,  OaUfomia.  Dec.  2,  1819:) 

Apiwal  nd  •rrer  4B>a32(4)-4laliMii«fl  eon- 
f  Mi  to  HaMtn  prwwtoi  wlwi  east  waa- 
•■bnttteiL 

A  rehearing  wiU  not  be  granted  to  eonalder 
matters  omitted  from  briefs  or  argomanU  when 
the  case  was  sulmdtted. 

Od  petition  tor  tebearing;  Petition  de- 
nied. 

For  former  opinion,  see  18B  Paa  1008. 

FEB  CUBIASC.  In  submitting  CUs  case 
for  decision,  appellant  presmted  and  argued 
but  a  single  point  raised  by  its  demurrer  to 
reqwndent'B  oomvAaSnt,  to  wit,  that  the  cran- 
lAaint  was  insuffldent  by  failure  to  all^e 
pCTformance  ot  a  oondlti«i  precedent.  We 
considwed  13iat  objection  and  decided  It  cor- 
rectly. In  Its  petiti<«  for  a  rehearing  other 
objections  to  tbe.  complaint  and  to  the  suffi- 
ciency of  the  findings  are  called  to  our  at- 
tention for  the  flzst  time,  A  rehearing  will 
not  be  granted  to  consider  points  not  present- 
ed In  tbe  brlefii  or  arguments  upon  which 
the  case  was  submitted  for  decision.  Kel- 
logg V.  Cochran,  87  Cat.  192,  200,  3S  "Pic 
en,  12  L.  R.  A.  101;  Flores  T.  Stone,  21  Col. 
App.  105,  lU,  131  Pac.  348,  3C1.  302. 

A  petition  to  have  the  cause  heard  In  tii<i 


^t^>reme  (Tourt,  after  Judgment  tn  the  Dfah 
trict  C^urt  of  Appeal,  was  doiled  by  tbt  8» 
preme  C!onrt  on  January  2, 
All  the  luatlOBB  coneorred. 


(6S  Cftl.  App.  1«> 
PEOPLE  V.  HEUSER8.     (Cr.  6)9.) 

(District  Ourt  of  Appeal,  Third  District,  Oal- 
Ifomia.  June  6,  1922.) 

1.  Crinlaal  law  «937— Dm  seliliifl  latntleatlsi 
Hqasr  U  deteoHva  ky  asra  reqaaat  smI  pay* 
■sat  of  price  aot  latrappad. 

One  Induced  to  make  an  udawfiil  sale  of 
intoxicatinf  liqaor  to  a  detective  by  th«  tatter's 
mere  request  therefor  and  payment  <tf  the 

price  was  not  Intrapped. 

2.  Criminal  law  «=3507(4)— DAteotlvea  baylai 
Istexleatlag  Hqaer  aot  •aOer's  aeooBtpllesa 
witfeli  rule  reqsirlBp  oamAeratloa  af  tes* 
tlHoay. 

Deteettves  tcatifyhig  as  to  the  aale  and 

delivery  of  intozicatiiig  Uqoor  to  one  of  tliem 
at  his  request  were  not  accomplices  of  tiie 
seller  so  as  to  reqtdre  tliat  their  testfmoay  be 
corroborated. 

3.  iDtoxleatlag  n%wn  «s»l46(3)-Mler  so- 
earlag  llqaor  from  his  ova  stoek  aet  par- 
ekater's  afaat. 

One  securing  Uquor,  which  he  deltvered  to 
another  by  wbom  it  had  been  ordered  and  paid 
for,  not  from  a  third  person,  but  from  his  own 
stock,  held  not  tbe  purchaser's  agent. 

4.  Criminal  law  «=s>37— Tbat  sale  was  mad* 
at  reqaest  ol  detectives  employed  1^  dlstriet 
atteraey  ofltelals  held  ae  defease. 

In  a  prosecution  for  selling  liquor  in  no* 
license  territory.  It  is  no  defense  that  the  pur- 
chase was  made  at  the  instance  or  request  ot 
persons  employed  by  the  distriet  attorney,  sher- 
iff, or  other  offldals  to  discover  Illegsl  sellera, 
if  defendant  was  ready,  able,  and  wlUing  to 
make  the  sole. 

5.  Criminal  law  «=s8l4(3)  —  lastnnUoa  to 
whick  thm  was  ae  appHeahla  ovldeaee  prsp- 

orly  refasad. 

In  a  prmecution  for  nnlawfnlfy  aelUng  In- 
toxicating liqoor  in  no-licenae  territory,  the 
court  properly  refused  to  instruct  that  It  is  . 
not  a  crime  to  purchase  liquor  in  sudi  tml- 
tory,  where  there  was  no  evidence  to  whlcb 
snch  instmetion  was  applieaUa. 

Appeal  from  Snpoior  Ooort,  Olenn  Goon- 

ty;  H.  G.  Bell,  Judge. 

J.  H.  Eeusers  was  cmvlcted  of  unlawfully 
selling  liquor  in  no-Uoe»8e  tttrltory,  and  ha 
appeals.  Affirmed. 

W.  T.  Belieu  and  R.  U  OUfton,  both  vt 
Willows,  tor  app^ant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  ChasL  JoatUt 

Deputy  Atty.  Gen.,  for  the  People. 
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FINCH,  P.  J.  The  defendant  was  convict- 
ed of  unlawfully  selling  Intoxicating  liquor  in 
no-license  territory  In  violation  of  tbe  WylUe 
Law  and  prosecutes  this  appeal  firom  tbe 
Judgment  of  conviction  and  the  order  deny- 
ing his  motion  for  a  new  trial. 

Tbe  principal  witnesses  against  the  defend- 
ant were  two  detectives  who  were  In  tbe  em- 
ploy of  an  organization  known  as  the  State 
Law  and  Enforcement  League.  They  were 
operating  In  Glenn  county,  at  tbe  request  of 
the  sheriff  and  district  attorney  thereof,  for 
the  purpose  of  securing  evidence  of  violations 
of  law.  One  of  tbe  detectives  sought  to  pur- 
chase liquor  from  the  defradant  at  a  point  on 
one  of  the  streets,  and  defendant  agreed  to 
furnish  the  same.  ThTeupon  the  detective 
paid  the  defendant  the  price  of  tbe  liquor  to 
be  furnished,  and  it  was  agreed  that  the  liq- 
uor would  be  delivered  on  the  opposite  side 
of  ttie  street  Tbe  defendant  thai  left,  and 
the  other  detective  shadowed  him  until  the 
llqaor  was  delivered  at  tbe  appointed  place. 
The  defendant  went  directly  to  his  home, 
wbare  he  remained  from  20  to  80  minutes, 
and  tb«ice  to  ttie  appointed  meeting  place 
and  delivered  the  liquor.  Both  detectives  tes- 
tified as  to  the  fact  of  delivery.  An  analysis 
of  the  liquor  showed  its  alcoholic  content  to 
be  22  per  cent.  Tbe  defendant  denied  that 
be  knew  the  detectives  or  sold  or  furnished 
the  liquor. 

[1]  It  Is  urged  that  the  defendant  was  in- 
trapped  into  tbe  commlsEdon  of  tbe  offense. 
Tbe  defendant  was  in  no  wise  Induced  to 
make  tbe  nnlawfnl  sale  except  by  tbe  mere 
request  for  tbe  liquor  and  payment  of  tbe 
price  thweof.  This  court  has  decided  ad- 
versely to  dppellanf  s  contention  In  People  v. 
Barkdoll.  86  Cal.  App.  26,  171  Pac.  440,  and 
People     Tomasovlcb,  206  Pae.  119. 

[2]  It  is  contended  that  tbe  detectives  were 
accomplices,  and  that  therefore  a  conviction 
upon,  their  uncorroborated  testimony  cannot 
be  sustained.  It  Is  dear  that  they  were  not 
aoeompUcea.  People  v.  Bunkers,  2  Cal.  App. 
197,  84  Pac.  Wi,  370;  People  v.  Keseling,  86 
Cal.  App.  BOl,  170  Pac.  627. 

(S]  It  is  next  contended  that  the  defend- 
ant was  tbe  mere  agent  of  tbe  detective^'  In 
securing  Uie  liquor.  It  appears  from  the  evi- 
dence that  tbe  defendant  took  the  liquor 
from  his  own  borne  and  delivered  it  to  tbe 
purchaser.  There  is  no  intimation  In  the 
evidence  that  the  defendant  secured  the  liq- 
uor from  a  third  person  after  be  bad  agreed 
to  furnish  it  and  had  been  paid  therefor.  Be 
denied  that  he  furnished  It  at  all.  Not  only 
Is  there  an  entire  absence  of  proof  of  agency, 
but  the  only  reasonable  Inference  from  the 
evidence  is  that  tbe  defendant  procured  the 
liquor  from  his  own  stock. 

[41  The  defendant  requested  Instructions 
in  accordance  with  tbe  foregoing  contentions 
brae  made,  but  the  court  refused  them*  and 
Instmcted  tbe  jury  Hut  "It  la  do  defense  for 


the  d^endont  to  show,  U  ho  bu  shown  such, 
that  the  purchase  was  made  at  tbe  Instance 
or  request  of  persons  employed  by  the  6iv 
trict  attorney,  sheriff,  or  other  officials  to 
find  out  Illegal  sellers  of  Intoxicating  llqnor. 
If  you  believe  from  tbe  evidence  that  the  de- 
fendant was  ready,  able  and  willing  to  make 
the  sale."  In  this  Qiere  was  no  error. 

(6]  The  court  refused  to  instruct  the  jury 
that  it  Is  not  a  crime  to  purchase  liquor  In 
no-Ucense  territory.  .There  was  no  evidence 
to  which  tbe  proposed  Instruction  Is  api^t- 
cable. 

The  court  fully  and  correctly  Instructed 
the  Jury  on  all  questions  of  law  applicable  to 
the  case,  and  the  record  is  free  from  error. 

The  judgment  and  ord^  are  affirmed. 

Ws  concur:   HART,  J.;  BURNETTT.  J. 


(67  Cal.  App.  MS) 

WATKINS  V.  McCartney  at  ai. 

(Civ.  3903.) 

(District  Conrt  of  Appeal,  Second  District,  Dl- 
viaion  1.  California.  Bfay  10,  1022.  Hear- 
ing Dwled  by  Supreme  Court  July  6,  1022.) 

1.  LaadlMil  as4  tmast  «b925(5)i— Tasast  Is 
not  relieved  of  oUliatleaa  ly  bit  falisro  to 
sigs  leas*. 

Where  a  tenaot  enters  Into  possession  un- 
der the  terms  of  a  written  lease,  be  accepts 
the  instrument,  in  the  absence  of  other  con- 
trolling evidence,  and  Mb  failure  to  sign  does 
not  affect  bis  obligation. 

2.  LaaiHord  and  teaaat  «s>ll5(l),  116(5)— 
Lease  oonstraed  as  walvlag  the  statutory  30 
days'  aetioe  while  pretervlag  moatUy  rental. 

A  lease  providing  that  property  is  let  "at 
monthly  rental,"  and  containing  at  tbe  end  a 
disconnected  danse  reading  "60  days'  notice," 
is  a  demise  from  month  to  month,  bnt  waiving 
the  statutory  80  days*  notice  and  providing  for 
termination  opon  60  days*  notice,  especiaUy  as 
to  a  lessor,  who  now  eontendlng  (or  80  days* 
□ctice,  bad,  after  refnaing  an  amendment  to 
00  dayst  proposed  the  iiutmment  containing 
the  6(>-day  elaoet. 

^peal  from  Superior  Court;  Los  Angeles 
County ;  E.  A.  Luce,  Judge: 

Action  of  unlawful  detainer  by  Henry 
WatlElna  against  Dorothy  A.  HcOartney  and 
E.  J.  BlcCartn^,  ber  husband.  Judgment 
for  i^idnttff,  and  defendants  SK^ieal.  Re- 
versed. 

Hearing  denied;  WILBUR,  J.,  dissenting. 

Howard  Prowse,  of  Los  Angeles,  for  ap- 
pellants. 

Samuel  J.  Crawford,  of  Ocean  Park,  for 
reQiondent 

SHAW,  J.  Acti<Hi  In  unlawful  detainer. 
Plaintiff  had'  judgmmt,  from  which  defend- 
ants appeal. 
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As  alleged  in  tbe  complaint,  plaintiff,  on 
S^tember  1,  19^,  upon  an  oral  agreement 
for  a  monthly  tenancy,  let  t&e  premises  In 
question  to  defendants  at  a  rental  of  $35  a 
month,  under  which  defendants  took  posses- 
sion thereof.  On  January  11,  1921,  plaintiff 
served  upon  defendants  a  notice  that  said 
lease  would  be  terminated  and  defendants 
required  to  surrender  and  quit  possession  of 
the  premises  at  the  expiration  of  the  month 
commencing  February  1,  1^1,  and  thereaft- 
er, on  March  3d,  served  a  three-day  notice 
requiring  them  to  vacate  the  premises. 

By  their  answer  defendants  alleged  that 
on  October  2,  1920,  plaintiff  executed  and 
dellvored  to  defendant  Dorothy  A.  McCart- 
ney a  document  reading  as  follows : 

"2659  Ocean  Front,  Ocean  Park,  Calif. 

"10/2/20. 

"It  ia  agreed  that  Dorothy  A.  McCartney  may 
keep  my  property,  No.  2711  Ocean  Front, 
Ocean  Park,  at  monthly  rental  of  $35.00  per 
month,  and  forty  dollars  for  July  and  August 
ontfl  a  hona  fied  sale  is  made  sixty  days'  notice. 

"Received  of  Dorothy  A.  McCartney  V3S.0a 
rent  In  full  to  November  Ist,  20. 

"[Signed]  Henry  Watkins" 

— under  which  defendant  Dorothy  A.  Mc- 
Cartney entered  into  possession  of  the  prMn- 
ises  and  at  ail  times  occupied  the  same, 
and  further  alleged  that  it  was  understood 
and  agreed  that  said  iease  should  not  I>e  ter- 
minated by  plaintiff,  except  upon  60  days' 
notice  thereof  given  to  said  lessee. 

[1]  The  court  found  that  plaintiff  signed 
and  delivered  the  above-quoted  agreement, 
but  that  tbe  same  was  not  signed  by  defend- 
ants or  eitber  of  them,  from  which,  as  a  con- 
clusion of  law,  It  found  that  the  tenancy 
was  terminated  by  the  written  notice  of  less 
than  60  days  so  served  upon  defendants  by 
plaintiff.  In  so  doing  we  think  the  court 
erred.  Since  defendant  Dorothy  A.  McCart- 
ney entered  into  possession  under  the  terms 
of  tbe  instrument,  her  obligation  was  not  af- 
fected by  her  failure  to  sign  the  same. 
Where  a  lease  recites  that  the  lessee  is  to 
pay  a  certain  sum  as  rent  tot  the  premises, 
bis  acceptance  of  the  lease  makes  him  a  di- 
rect obligor  or  promisor  to  pay  the  rent  dur- 
ing his  occupation  thereof,  although  he  has 
not  signed  or  executed  the  instrument. 
Jones  on  l^andlord  and  Tenant,  S  77 ;  Chand- 
ler V.  Hart,  161  Cal.  405,  119  Pac.  616,  Ann. 
Cas.  1913B,  1094;  1  UnderhUl  on  Landlord 
and  Tenant,  9  232. 

[2]  As  we  construe  the  instrument.  It  con- 
stituted a  lease  made  by  plaintiff  to  defend- 
ant Dorothy  A.  McCartney  from  month  to 
month,  subject,  however,  to  termination,  not 
by  the  giving  of  the  statutory  notice  of  30 
days,  which  plaintiff  expressly  waived,  but, 
as  provided  In  tbe  agreement,  to  be  terminat- 
ed upon  60  days'  notice  thereof  given  to  her ; 
and.  as  stated,  this  provision  for  60  days' 


BBPORTER  (CaL 

notice  was  none  the  less  eflectoal  because 
of  ber  foUure  to  sign  tbe  document  Swne 
^ect  must  be  givra  to  the  term  "sixty  days' 
notice"  and  we  think  It  could  only  have  ref- 
erence to  noUoe  tmtilnatlng  the  lease.  Not 
only  does  this  foct  aivear  fnmi  the  instru- 
ment itself,  but  It  is  made  ai^iarent  from 
tbe  drcumstancM  under  which  the  instm* 
ment  was  executed,  to  wit,  tbe  fact  that  she 
had  previously  occupied  tbe  premises  under 
a  like  Infwmal  Instmment  that  provided  for 
30  days*  notice,  and  upon  plahitiff  refusing 
to  sign  an  Instrumrait  providing  for  90  days' 
notice  to  quit,  the  one  In  question  was  pre- 
pared, providing  for  60  days'  notice;  which 
he  executed.  Under  the  terms  of  the  writ- 
ing, the  term  of  tbe  leas^  while  from  month 
to  month,  could  only  be  terminated  by  a  no- 
tice of  60  days,  which  was  not  ^ven. 

Our  decislcm  raiders  it  unnecessary  to  dis* 
cuSB  other  points  made  by  appellants. 

The  Judgment  is  revo-sed. 

We  concur:  CONRGT,  P.  J.;  JAMES.  3. 


(BT  Cal.  Aiv.  7tt> 

WRIGHT  V.  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY.    (Civ.  3845.) 

(District  Court  of  Appeal,  Second  District,  Di- 
viaion  2,  California.   May  22,  1022.) 

1.  Justices  of  the  peace  $=>I40— Statsta  as  te 
time  of  appeal  not  modifled  by  statate  as  t« 
notloe  of  rendition  of  Judgment 

Code  Civ.  Proc.  {  974,  providhig  that  par- 
ties disaatlsfled  with  the  judgment  rendered 
in  a  civil  action  in  justice's  court  may  appeal 
therefrom  to  the  superior  court  at  any  time 
within  80  days  after  rendition  of  judgment, 
wan  not  affected  by  section  893,  providing  that 
notice  of  rendition  of  judgment  must  be  given 
parties  In  writing,  signed  by  justice;  the  judg- 
ment being  rendered  at  time  it  ia  entered  ia 
judgment  docket. . 

2.  Jsatloas  of  the  peace  «S9I55(I)— Fallare  to 
file  Moratorium  afldavlt  does  net  affect  qaes* 
tloH  of  tine  of  fttlRi  appeal. 

The  fact  that  no  moratorium  affidavit  waa 
filed  in  an  action  In  the  justice  court  in  no 
way  affects  the  question  of  whether  the  ap- 
peal to  the  superior  court  waa  prosecuted  in 
time. 

Application  for  writ  of  prohibition  by  War- 
ren B,  Wright  against  the  Superior  Court  of 
Los  Angeles  County  to  prevent  further  pro- 
ceedings on  appeal  from  a  Justice's  court. 
Writ  granted. 

Holcomb  &  Holcomb,  of  Los  Angeles,  for 

petitioner. 

David  R.  Paries  and  John  R.  Berrymau, 
Jr.,  both  of  Los  Angeles,  for  re^ndent 

WORKS,  J.  This  is  an  application  for  a 
writ  of  prohibition.   Petitioner  was  plaintiff 
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In  an  action  pending  In  the  Justice  court  and 
procured  Judgment  against  defmdant  there- 
in. More  than  30  days  after  the  Justice  bad 
tried  the  cause,  and  had  made  the  entry  In 
his  docket,  "Judgment  for  plaintiff"  for  a 
certain  amount  and  costs,  defendant  In  the 
acticm  filed  his  notice  of  a]x>eal  fnmi  the 
Judgment.  Bespondent  court  denied  a  mo- 
tion to  dismiss  the  appeal.  Petitioner,  con- 
tending that  the  motion  should  have  been 
granted,  seeks  now  to  prcdilUt  respondent 
from  proceeding  further  with  the  action.  An 
altematlTe  writ  of  prohibition  was  Issued 
vptm  the  flUng  of  the  petition,  and  the  present 
question  Is  whether  tba  vnlt  shall  be  made 
po-emptory. 

[1]  Section  974,  Code  of  CMl  Procedure, 
as  It  stood  wh«i  the  Justice  made  the  abore- 
mmtloDed  entry  In  his  docket  and  ^rtien  the 
notice  of  appeal  by  the  defendant  from  the 
Judgment  of  the  Justice  was  filed,  provided 
that  "any  party  dissatisfied  with  a  Judgment 
rendered  in  a  dvU  acti<Hi  In  a  police  or  Jus- 
tice's court,  may  appeal  ther^rom  to  the 
superior  court  of  the  county,  at  any  time 
within  thirty  days  after  the  reniUtion  of  the 
Judgment,"  and  it  was  decided  In  Thomson 
T.  Superior  Oourt,  liBl  CaL  329,  119  Pac.  98. 
that  a  JudgmoH  is  "rmdered"  in  an  action 
in  a  Justice  court  when  the  Justice  makes 
entry  in  bis  docket  of  the  fact  that  Judgment 
has  gone  for  one  party  cs  the  other.  Se- 
spondent  contends,  howeTor,  that  section 
8^,  Code  of  GItU  Procedure,  as  it  was 
amended  after  the  decision  in  Thomson  t. 
Superior  Court,  changed  the  law  as  before 
that  amendment  it  had  stood  in  section  974; 
In  other  words,  that  the  amended  section 
893  operated  to  amend  974.  The  matter  in 
section  893  which  Is  supposed  to  tutve  worked 
this  change  in  the  law  Is  embraced  In  the 
sentence,  "Notice  of  the  rraidltion  of  Judg- 
ment must  be  given  to  the  parties  to  the  ac-' 
ticm  In  writing  signed  by  the  Justice;"  the 
statement  being  followed  by  language  direct- 
ing bow  the  notice  is  to  be  given.  The  con- 
tention of  respondent  Is  that,  under  the 
amended  section  893,  a  judgment  is  not  ren- 
dered by  a  Justice  until  he  has  given  the 
notice  required  by  the  sentence  which  we 
have  quoted.  This  contention,  surely,  finds 
Its  refutation  in  the  sentence  itself.  A  Jus- 
tice Is  required  by  it  to  give  notice  "of  the 
rendition  of  judgment";  that  is,  he  Is  to  give 
notice  of  a  past  and  completed  transaction. 
It  is  as  If  the  Legislature  had  required  him 
to  give  notice  "that  he  has  rendered  Judg- 
ment." We  are  satiafled  that  the  notice  of 
appeal  was  filed  too  late. 

[21  Responoent  alleges  In  his  answer  to  the 
petition  that  no  moratorium  affidavit  was 
filed  in  the  action  In  the  Justice  court,  and 
contends  In  his  brief,  as  tf  the  contention 
could  affect  the  question  now  before  us,  that 
the  Justice  had  no  Jurisdiction  to  render 


Judgment  without  ttie  flllDg  ei  sucii  an  affi- 
davit. The  failure  to  file  the  affidavit  could 
In  no  way  affect  the  questi<»i  whether  the 
appeal  to  respondent  coifft  was  prosecuted 
In  time. 

A  peremptory  writ  of  ^hlbltion  will  is- 
sue as  prayed. 

We  concur;  PINLAYSON,  P.  J. ;  CBAIO,  X 


(&T  Gal.  App.  606) 
PEOPLE  V.  CHEW  JUEY.    (Cp.  1032.) 

(District  Cdurt  of  Appeal,  First  District,  Di- 
vision %  California.  May  6,  1922.  Hearing 
Denied  by  Supreme  Court,  July  3,  1922.) 

1.  Homicide  «s>250— Evideace  held  ssflldeat  to 
snstaia  oonvlctlon. 

In  a  trial  for  murder,  held,  the  evidencs 
was  snffident  to  support  conviction. 

2.  Crinlaal  law  «=s742(l)^rMlibtnty  el 
wHaeues  for  Jai^. 

In  a  trial  for  murder  resulting  from  a 
Chinese  tong  war,  the  credibility  of  witnesses 
who  belonged  to  the  same  tong  as  deceased,  ac- 
cused belonging  to  a  hostile  tong,  and  whose 
testimony  appeared  to  be  memorized,  was  for 
the  Jury. 

3.  Crinlaal  law  «=»ll6fr-Cradibiilty  of  wlt> 
■esses  for  trial  Judge  la  passmp  on  mottoa 
for  new  trial. 

In  a  trial  for  murder  resulting  from  a 
Chinese  tong  war,  the  credibility  of  witnesses 
who  belonged  to  the  game  tong  as  deceaned, 
accused  belonging  to  a  hostile  tong,  and  whose 
testimony  appeared  to  be  memorised,  was  for 
the  trial  Judge,  in  paaalng  upon  a  motion  for  a 
new  trial. 

4.  Criminal  law  «=3l  156(3)— Denial  of  mo- 
tion for  new  trial  not  disturbed,  where  evi- 
dence would  have  warranted  graatlag  of 
motion  hut  was  merely  oumulatlve. 

Denial  by  the  trial  court  of  a  motion  for 
new  trial,  based  on  evidence  which  was  not 
available  at  the  trial,  will  not  be  disturbed  as 
an  abuse  of  discretion,  where  the  evidence  was 
merely  cumulative  but  woold  have  warranted 
the  granting  of  a  new  trial. 

5.  Criminal  law  «=9|  172(2)— Instnctioa  to 
disregard  testimony  that  witness  for  prose- 
outloa  had  been  Indicted  for  criminal  oon- 
splraoy  Improper  but  not  prejudicial. 

Under  Code  Civ.  Proc.  |  2061,  providing 
that  a  witness  may  not  be  Impeached  by  evi- 
dence of  particular  wrongful  acts  except  that 
it  may  be  shown  that  be  had  been  convicted  of 
felony,  an  instruction  that  in  weighing  the  tes- 
timony of  a  witness  for  the  prosecution  in  a 
trial  for  morder,  evidence  tending  to  show 
that  the  witness  bad  been  indicted  for  con- 
spiracy to  commit  a  murder  growing  oot  of 
the  same  tong  war  from  which  the  homidde  In 
question  resulted  should  be  disregarded  was 
improper  although  not  so  prejudicial  to  ac- 
cused as  to  require  reversal,  this  testimony 
being  admissible  to  show  the  interest  of  the 
witness  in  the  prosecution  of  accused. 
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6.  Crimlul  law  ^Sl  1(5)— Trial  ooort  tlioaM 
■at  laatnwt  Jary  aa  te  taatlnaay  of  parUaa- 
lar  wltaeaa. 

The  trial  conrt  ahoold  not  rin|^  out  a 
partietilar  vttnesa  and  Jnatniet  tha  fary  mm  to 

bow  to  weisfa  his  testimoii;. 

Appeal  from  SnperlCH'  Court,  Olty  and 
County  of  San  rrasdaoo;  Harold  liOadas 
back,  Judgew 

Chew  Ju^,  alias  Mock  Jjotg  Tof^  waa  con- 
Tlcted  of  murder  In  the  flrat  degree,  and  be 
appeala.  Affirmed. 

Frank  J.  Hnnnessy  and  Thm.  A.  Keogh, 
both  of  San  Francisco,  for  appelant. 

U.  S.  Webb,  Atty.  G^.,  and  Joh^  H.  Rior- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

NOUBSB^  J.  Appellant  was  convicted  of 
the  crime  of  murder  In  the  first  degree,  and 
the  penalty  of  life  imprisonment  was  Impos- 
ed. Thereafter  he  moved  for  a  new  trial  and 
for  an  arrest  of  Judgment,  both  of  which  mo* 
tions  were  denied.  He  appeals  frcnn  the 
final  Judgment  of  conviction  and  the  order 
denying  his  motion  for  a  new  trial. 

[1]  Aivellant  attacks  the  judgment  iqion 
the  ground  that  the  verdict  la  not  sustained 
by  the  evidence.  The  case  against  a^p^lant 
rests  upon  the  testimony  of  the  two  Chinese 
witnesses.  Tee  Toung  and  Wong  Eai.  From 
the  testimony  of  these  witnesses  it  a{^>ear8 
tliat  three  or  fonr  Chinese  entered  a  gam- 
bling room  where  the  deceased  was  playing 
domlnoea,  one  ot  whom  shot  the  deceased 
while  standing  behind  him.  This  assailant 
then  fled  from  the  room.  The  deceased  fol- 
lowed his  assailant  Into  the  hallway,  shoot- 
ing at  him  as  he  ran,  and  then  fell  to  the 
floor.  Three  other  Chinese  were  wounded. 
The  appellant,  it  was  said,  approached  the 
deceased  as  he  was  lying  upon  Oie  floor  and 
emptied  his  revolver  Into  his  body.  Tee 
Toung  testified  that  he  thereupon  followed 
tibe  aK>ellant  out  into  Grant  avoiue  and  had 
him  in  sight  until  he  pointed  him  out  to  the 
oflicer  who  made  the  arrest. 

[2,  S]  It  is  the  contention  on  the  part  of 
the  aK>tilant  that  the  shooting  was  the  result 
of  a  tong  war  in  which  the  deceased  and  the 
two  Chinese  witnesses  who  testified  against 
the  appelant  wer»  membors  ot  one  tong  and 
the  appellant  was  a  member  of  another  tong. 
.,  For  this  reason  it  is  argued  that  the  testimo- 
ny of  these  two  witnesses  should  not  be  be- 
lieved, and  particular  attention  Is  drawn  to 
the  fact  that  their  testimony  is  so  closely 
Identical  that  it  bears  evidaice  of  having 
been  monorized  them  for  the  purpose  of 
the  trial.  But  these  are  mattm  wfaicb,  even 
In  a  case  of  this  nature,  must  be  1^  to  the 
Judgment  of  the  trial  Jury  and  to  the  discre- 
tion of  the  trial  Judge,  who  had  this  same 
question  before  him  In  passing  upon  the  mo- 
tion for  a  new  trial. 


(Oil 

[4]  It  is  further  argued  tliat  appeUanfi 
motion  for  a  new  trial  shonld  have  bea 
granted  upon  the  showing  that  Lmn  Tap 
Wan,  (me  of  the  Chinese  who  had  been 
wounded  at  the  Ume,  was  not  available  at 
the  time  of  the  trial  but  had  thereafter  made 
his  affidavit  to  the  effect  that  he  had  witness- 
ed the  shooting  of  Go  EV»In ;  that  two  shoti 
were  fired  Into  his  body  by  a  Chinese  wearing 
an  army  overcoat  who  was  not  tiie  appelant 
in  this  case ;  that  thereafter  Go  Foin  start- 
ed to  nm  after  his  assailant  whai  he  was 
attadied  by  another  Chinese  named  Leong 
Tong,  who  shoved  Go  Foin  over  In  the  hall' 
way  and  then  fired  at  least  two  shots  into 
his  body;  and  that  Chew  Juey  was  not  ei- 
ther of  Uie  men  who  participated  in  tbe 
shooting.  Thou^  the  evidence  which  ap- 
pellant pn^KMOd  to  present  through  this  wlt- 
nese  would  have  been  sufficient  to  warrant 
tbe  granting  of  a  new  trial  if  the  trial  court 
had  made  the  order,  it  Is  merely  cumulative 
and  would  not  JosU^  our  saying  that  the 
trial  court  abased  Its  diacretlon  In  denying 
the  motion. 

[1, 6]  Criticism  Is  made  ot  the  instractloD 
of  the  trial  court  to  the  effect  Oiat,  In  wd|^ 
ing  the  testimony  given  by  the  witness  Tea 
Toung,  the  Jury  should  diar^rd  any  of  tto 
testimony  tending  to  show  that  he  had  been 
Indicted  by  die  grand  Jury  for  criminal  con- 
ai^cy.  The  subject-matter  of  the  Instme* 
tlfm  waa  tbe  queatku  of  impeachment  ct  wit- 
nesses. Section  20S1  of  Ote  Code  of  COrU 
Procedure  provides  that  a  witness  may  not 
be  impeached  by  evidence  at  particular 
wrongful  acts,  ucept  that  It  may  be  shown 
that  he  had  been  convicted  ot  tfSaoj. 
testlmtmy  relfttlng  to  Tee  Tonng's  Indldmoit 
was  Introduced  for  tbe  purpose  of  showing 
that  he  was  a  membor  at  a  certain  Gbinees 
tong  whldi  had  been  having  some  troobls 
with  the  tong  of  which  appelant  was  a 
member  and  that  the  witness  had  been 
charged  with  a  conspiracy  to  ccHnmlt  a  mnr> 
der  growing  out  of  tilts  tong  war.  The  testi- 
mony waa  admitted  without  objection  from 
the  prosecnti<m  and  was  admissible  for  tin 
parpoee  of  showing  the  Interest  of  the  wit- 
ness in  the  prosecution  of  the  appellant.  Aa 
a  general  rule  it  is  not  advisable  for  tbe  trial 
court  to  single  out  a  particular  witness  and 
to  instruct  the  Jury  in  any  manner  as  to  how 
it  may  weigh  the  testimony  of  that  witness, 
but  we  do  not  believe  that  the  instruction  un- 
der consideration  is  so  prejudicial  to  tbe  in- 
terests of  the  appellant  as  to  require  a  re- 
versal of  the  Judgment 

Other  points  raised  do  not  require  consid- 
eration. 

Judgment  affirmed. 

We  concur:  LANODON,  P.  J.;  8TDBTB- 

VANT,  J. 
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affect  a  findliiK  that  plaintiff  bad  aoQiUred  a  way 
(CW.  4318.)        hr  pmcrfptiinL 


CaL) 

(57  Cal.  App.  670) 

WELLS  V.  DIA8  at  al. 

(DiBtrict  Ckiart  of  Appeal,  Bnnt  IMstrict,  IM- 
Tiston  1,  Galifomia.  May  16,  1922.  Hear- 
ing  Denied  hj  Supreme  Court  July  IS,  1922.) 

1.  Easemeata  ^=>5— Advarsa  nser,  to  give  ti- 
tle, mast  be  hostile,  under  claim  of  right, 
oommunloated  to  the  owner  of  the  land. 

A  right  of  way  by  prescrlptloD  over  land 
can  only  be  created  by  aser,  which  is  neither 
expreesly  nor  Impliedly  licensed  and  permis- 
stve,  and  each  naer  must  be  adverse  and  boa- 
tile,  and  nnder  a  didm  of  right  eommnnieated 
to  the  owner  of  ttio  land. 

2.  Easements  ^=336(1)— Twenty  years*  ad- 
verse aser  wlthont  obleotlon  held  to  raise 
preaHmptlOR  of  olalm  of  right 

Where  evidence  ehowed  a  road  had  been  In 
existence  45  years,  and  had  been  need  by  plain- 
tiff and  his  predecessors  in  Interest  for  over  20 
years,  opeidy,  oontinwrasly,  and  withont  hin- 
drance from  any  source,  it  ia  presumed  that 
the  aser  was  under  a  claim  of  right  and  ad- 
verse to  the  owner,  and  such  presomptiott.  In 
the  absence  of  evidence  to  the  contrary,  is  suf- 
ficient to  MtaUlsh  a  prescriptive  right  of  way. 

8.  Easanaats  «a>6l(9!i^)— Atvant  aaar  vadar 
daln  of  right  held  for  ooart  or  Jury. 

In  suit  by  landowner  against  another  land- 
owner to  enjoin  defendants  from  InteTfering 
with  the  use  of  a  right  of  way  over  their  land, 
the  question  as  to  whether  previons  use  of  the 
way  was  under  claim  of  right,  or  as  a  mere 
matter  of  neighborly  accommodation,  was  one 
for  the  court  or  jury  to  determine. 

4.  Easements  «s»IO(l)-4Jse  of  way  with  pab* 
lie  doe*  not  prevent  presamptlon  of  grant 
arising. 

In  suit  by  landowner  against  another  land- 
owner to  enjoin  interference  with  the  right  of 
way  over  defendants'  land,  the  fact  that  the 
public  tn  general  used  the  same  way  with  plain- 
tiff did  not  prevent  the  presumption  of  a  grant 
arising  from  mora  tium  10  yeara'  adverse  user 
1^  plaintiff. 

5.  Appeal  and  error  4s>l050(l)— Admission  of 
ovidenoe  to  show  right  of  way  by  necessity 
held.  If  error,  not  prejudfolal. 

In  suit  by  landowner  against  another  land- 
owner to  enjoin  interference  with  a  right  of 
way  over  defendants'  land,  in  which  plaintiff 
claimed  the  right  of  way  by  prescription,  ad- 
mitting evidence  to  show  a  right  of  way  by 
necessity,  which  in  no  manner  could  have  con- 
trolled any  finding  made  in  the  case,  or  changed 
the  result,  was,  if  error,  not  prejudicial. 

6.  Eaaements  «=»36(3)— Prasanoa  of  gats  over 
way  held  aot  to  affaot  finding  of  aeqnisltlon 
of  way  by  prescription. 

In  action  by  landowner  against  another 
landowner  to  enjofo  Interference  with  a  way 
over  defendants'  land,  in  which  plaintiff  claim- 
ed a  right  of  way  by  prescription,  the  fact  that, 
when  defendants'  land  was  inclosed,  gates  were 
placed  across  the  way  to  prevent  cattle  from 
destroying  crops,  and  that  such  gatea  did  not 
interfere  with  plaintiff's  use  of  the  way,  did  not 


Appeal  from  Superior  Oonrt,  Freano  Ooaii- 
ty;  8.  Jj.  Strother,  Judge. 

Salt  by  C.  P.  Wells  against  M.  A.  Dias  and 
anotlm.  From  a  Judgmeit  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Etenk  Kanke^  of  Freano^  and  H.  -B.  Oro- 
zler,  of  Sanger,  tor  appdlants. 

Thomaa  F.  Lopes,  of  nresno,  for  respond- 
ent 

TSfUiR,  P.  J.  This  action  was  broi^t  to 
enjoin  dsfendanta  ftom  Interfering  with  the 
use  and  enji^mait  of  an  alleged  right  ot 
way  aver  the  lands  of  defai&mta.  PUln- 
ttff  claimed  that  right  of  way  has  beoi 
used  openly  and  adv^s^  by  blm  and  his 
grantor  and  by  otiiera  as  a  means  of  Ingress 
and  ^resB  to  bis  lands  for  wagons,  teams, 
and  vdileles,  tor  more  than  10  years  prior  to 
ttae  fDIng  of  tbe  complaint.  Defendant  denied 
tbat  plalntUr  bad  any  sacSi  right  of  way  or 
other  Interest  In  tite  tends,  and  by  croBB-cran- 
idaint  alleged  tbat  be  was  the  sole  own« 
thereof  and  t»ayed  tbat  bla  title  be  qnleted 
as  against  the  plaintiff,  whom  be  aeAs  to 
^oin  from  turOier  treiEgpasidng  upon  the 
property.  Trial  was  had  before  the  court 
sitting  wltbont  a  Jury.  PlatntUf  bad  judg- 
ment, and  defendant  appeals. 

From  tbe  record  It  appears  tbat  one  Man- 
nd  Talenzuela,  some  26  years  ago,  procured 
title  to  the  land  upon  which  the  easement  In 
claimed,  partly  by  bomesteadlng  and  partly 
by  purdiane.  '  Valenznela  conveyed  to  one 
Merz,  who  In  turn  sold  to  defendant  about  2 
years  prior  to  the  filing  of  this  complaint. 
Situated  on  the  prop^ty  In  question  Is  a 
road.  This  road  la  known  aa  tbe  Jaoalltos 
Greek  road,  and  It  runs  In  a  northerly  and 
southerly  direction  throng  the  loww  fbot* 
hills  of  the  Coast  Bange  mountains  some  dis- 
tance out  from  the  city  of  CoaUnga  In  Fres- 
no county.  The  road  follows  Jacalltoe  creek, 
which  creek  flowa  through  and  over  the  proj^ 
erty  of  defendant,  and  enables  plaintiff  and 
others  who  live  In  the  immediate  neighbor- 
hood to  reach  Coalinga  and  the  plains  bdow, 
which  He  east  of  the  Coast  Bange  mountains. 
Plaintiff's  propo-ty  and  residence  la  located 
in  a  southerly  direction  from,  and  a  short 
distance  above,  defendant's  lands. 

In  July,  1920,  def^dant  laid  a  pipe  line 
across  the  road,  making  it  more  or  less  im- 
passable, and  prevented  E^alntiff  from  using 
the  same.  The  present  suit  followed.  The 
trial  court  found  tbat  for  more  than  20 
years  last  past  the  road  In  question  existed 
and  still  exists,  and  that  it  has  been  used 
during  all  of  said  time  by  plaintiff  and  his 
predecessors  In  Interest  for  the  purjrase  of 
going  to  and  from  their  pn^wrty.  It  further 
found  tbat  tta  more  than  10  years  pUlntUt 
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and  bts  predecmora  haT«  xaeA  the  road  on- 
Interruptedly,  openly,  Dotorlonsly.  contlnn- 
ously,  and  adversdy  to  the  ligtats  of  defend- 
ant a^d  hla  predecessors  In  Interest,  and  with 
tbelr  fall  knowledge,  and  without  asking  or 
receiving  permission  from  any  one,  and  with- 
out objection,  and  that  plaintiff  by  such  use 
bad  acquired  a  right  by  prescripUon  to  the 
claimed  easement.  The  sole  question  here 
pres«ited  Is  whether  or  not  the  evidence  sup- 
ports the  finding  that  plaintiff  acquired  by 
prescription  a  right  of  way  over  and  throu^^ 
the  lands  In  question. 

[1, 2]  Sndi  a  right  can  only  be  created  by 
user,  which  Is  neither  expressly  or  impliedly 
licensed  or  permlsfdv^  and  sudi  us«  must 
be  adverse  and  hostile  and  und«  a  claim  of 
right  communicated  to  the  owner  of  the  land. 
Where,  however,  the  usor  is  continuous,  or 
openly  and  notoriously  adverse  to  the  owner, 
it  creates  a  presumptive  knowledge  In  him 
that  the  person  usliv  the  land  Is  doing  so  un- 
der a  claim  of  right.  Here  the  evidence 
sbows  without  conflict  that  the  road  in  ques- 
tion has  always  been  in  existwce,  <nr  at  least 
BO  Plnce  18T7,  and  has  been  used  by  plaintiff 
and  his  predecessors  In  interest  for  over 
20  years,  openly,  Mmtinnously,  and  without 
hindrance  from  any  source.  In  ea<Ai  a  case 
it  Is  to  be  presumed  that  the  use  of  the  ease- 
ment was  under  a  claim  of  right  and  adverse 
to  the  owner,  and  such  presumption,  in  the 
absrace  of  evidence  to  the  contrary,  is  sntH- 
clent  to  establish  a  prescriptive  right  of  way. 
Yuba  OoQsolidated  Goldflelds  v.  Hilton,  16 
Cal.  App.  228,  116  Pac.  712,  715. 

[3]  Appellant,  while  conceding  the  user, 
contends  that  the  evidence  merely  shows  that 
the  road  was  used  by  plaintiff  in  common 
with  the  public  In  general  by  way  of  neigh- 
borly accommodation,  and  that  plaintiff  nev- 
er communicated  to  defendant  any  claim  of 
right  to  travel  over  the  laud.  The  question 
as  to  whether  tbe  use  was  under  claim  uf 
light  or  as  a  mere  matter  of  neigblwrly  ac- 
commodation Is  one  for  the  court  or  jury  to 
determine  as  a  fact  in  the  light  of  the  rela- 
tions between  the  parties  and  all  the  sur- 
rounding circumstances.  Humphreys  v,  Blas- 
Ingame,  104  Cal.  40,  37  Pac.  804 ;  Fleming  v. 
Howard,  150  Cal.  28,  87  Pac.  908 ;  Conaway 
V.  Toogood,  172  Cal.  706,  158  Pac.  200.  The 
Ondlngs  upon  this  subject  will  not,  therefore, 
be  dlstnrtied. 

[4]  Further  claim  is  made  that  no  pre- 
sumption of  grant  of  right  of  way  could  arise 
wh^  there  Is  evidence  to  show  that  the  wny 
was  used  in  common  with  the  public.  We 
see  no  merit  in  this  contention.  The  user  on 
the  part  of  plaintiff  was  in  no  manner  im- 
paired by  the  enjoyment  of  a  like  right  In 
others.  Whatever  may  have  been  the  nature 
■ot  their  use,  the  claimed  easement  of  plain- 
tiff was  not  based  thereon,  nor  dependent  for 
its  enjoyment  upon  this  fact  The  evidence 
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upon  this  subject  shows  Oiat  the  use  oi- 
Joyed  by  plaintiff  and  his  predecessors  waa 
had  under  such  circumstances  as  would  indi- 
cate to  the  owner  ot  the  land  that  suCh  use 
was  claimed  by  th«n  as  uf  ri^^t,  and  that  it 
was  not  r^rded  by  Ibe  parties  as  a  mere 
privilege  revocable  at  tbe  pleasure  of  the 
owner  of  tbe  st^  and  It  Is  sufficl»t  to  war- 
rant and  support  the  findings.  Tarpey  ▼. 
Velth,  22  Cat  App.  289,  292, 134  Pac.  367. 

[f ,  6]  Complaint  is  made  of  the  admission 
of  evidence  oa  the  part  of  plaintiff  tending  to 
show  a  right  of  way  by  necessity  rathw  than 
by  {wescription.  Conceding  the  admission  of 
tills  evidence  to  have  been  erroneous,  it  is 
without  prejudice,  as  it  In  no  manner  could 
have  controlled  any  finding  or  chained  tbe 
result  of  tbe  case.  Humphreys  v.  BlaslD- 
game,  104  Cal.  40.  37  Pac  801.  Nor  dott  the 
fact  that  the  evidmce  shows  that  the  road 
was  barred  by  gates  wbl<^  were  required  to 
be  opened  and  closed  in  passing  over  the 
land,  affect  the  finding  that  plaintiff  had  ac- 
quited  a  prescriptive  use.  Bolger  v.  Foss,  65 
Cal.  2S0,  3  Pac.  871;  Jones  on  Easements,  | 
279.  The  evidmce  upon  this  subject  merely 
showed  that,  wh^  fences  were  first  erected 
upon  the  property,  gates  were  placed  thereon 
to  prevent  cattle  from  destroying  tbe  crops, 
and  that  they  in  no  manner  Interfered  with 
plaintiff's  enjoyment  of  the  easement. 

From  what  we  have  said.  It  follows  that 
the  Judgment  should  he,  and  it  Is,  hereby  af- 
firmed. 

We  concur:  KERRIGAN,  J.;  KNIGHT. 
Justice  pro  tem. 

(57  Cal.  App.  SU) 
DERN  V.  DEIN.    (Civ.  4071.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  May  5, 1922.  ReheariDg 
Denied  May  81,  1922.  Heartaig  Denied  by 
Supreme  Court  July  8,  19^) 

1.  Appeal  and  error  $=>1024(S)— On  coefiiet- 
Ing  evidence  as  to  entering  satisfaction  of 
Judgment  refusal  to  set  It  aside  affirmed. 

On  appeal  from  an  order  denying  a  motion 
to  set  aside  satisfaction  of  a  jadgment,  evi- 
ilence  held  to  present  a  sufficient  conQict  to 
require  tlie  appellate  court  to  support  the  or- 
der of  tbe  trial  court  denying  the  motion  to 
set  aside  the  satisfaction  of  judgment. 

2.  Judgment  «=»898(l)— That  satlsfactloa  la 
entered  without  oonsldsratlon  does  not  r*- 
qulre  court  to  set  It  aside  on  motion. 

Under  Code  Civ.  Proc.  S  675,  relating  to 
methods  of  satisfying  a  judgment,  and  pro- 
viding that  when  a  judgment  is  satisfied  in 
fact  otherwise  than  upon  execution  a  party  or 
attorney  must  give  sueb  aclniowl^dgment  or 
make  sndi  indorsement,  where  a  party  entered 
a  satisfaction  on  a  Judgment  without  consid- 
eration, the  court  was  not  required  on  motion 
to  set  the  satlsfaetlon  aride. 
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Appeal  from  Superior  Courtt  City  and 
Comity  of  San  Francisco;  Kdnrnnd  P.  Uo- 
san,  Judge. 

Action  bj  Jobn  Dem  against  B.  A.  Dein. 
From  an  order  denying  plaintiff's  UK^lcai  to 
set  aside  satisfaction  of  a  judgmoit  for 
plaintiff,  plaintiff  appeals.  Affirmed. 

Hearing  denied;  WILBUB,  3.,  dissenting. 

Geo.  D.  Ckilllns,  Jr.,  of  San  Francisco,  for 
appellant. 

Goldman,  Nye  &  Surr  and  I>ouglas  A.  Nye. 
all  of  San  Frandsco.  and  Morgan  T.  Spicer, 
of  Bo-keley,  tor  respmkdent 

NOUBSE,  J.  This  la  an  appeal  from  an 
order  of  the  superior  court  denying  platn- 
tKTs  motion  to  vacate  and  set  aside  tlie  sat- 
isfaction of  Judgment  whldb  bad  theretofore 
been  duly  executed  and  filed  in  the  action. 
The  appeal  Is  presented  upon  a  bill  of  ex- 
ceptions, which  contains  merely  the  affi- 
davits which  were  presented  to  the  trial 
court  at  the  hearing  upon  the  motion,  a  copy 
of  the  original  Judgment  in  the  action,  and 
a  copy  of  the  satisfaction  of  that  Judgment 
There  Is  also  added  to  the  transcript  a  copy 
of  the  Judgment  roll  made  up  after  the  trial 
of  the  original  action  in  1914,  a  copy  of  the 
minute  order  denying  plaintiff's  motion  to 
vacate  the  satisfaction  of  said  judgment,  and 
a  copy  of  the  notice  of  appeal  from  said  or- 
der. The  record  does  not  contain  either  the 
motion  which  was  the  basis  of  this  order  or 
the  notice  thereof,  and  we  are  unable  to  as- 
certain troai  the  record  the  grounds  upon 
which  the  motion  was  made.  We  are  In- 
formed In  the  briefs  that  the  motion  was 
based  upon  the  grounds  that  satisfaction  was 
made  without  consideration,  that  it  was  un- 
true in  point  of  fact  and  that  it  was  made 
merely  for  the  purpose  of  releasing  a  certain 
lien  of  the  Judgment  to  assist  the  re^ndent 
in  procuring  a  renewal  of  a  loan  which  he 
had  upon  a  piece  of  property  covered  by  the 
Judgment  lien.  If  these  were  the  grounds 
and  the  only  grounds  upon  which  the  motion 
was  made,  they  all  present  questions  of  fact 
wliich  the  trial  court  was  called  upMi  to  de- 
termine. From  the  affidavits  which  are  In- 
cluded In  the  bill  of  exceptions  it  appears 
that  to  some  extent  at  least  there  was  a  con- 
flict between  the  parties  as  to  these  facts. 
In  support  of  the  Judgment,  of  course,  we 
are  bound  to  conclude  that  the  trial  court 
resolved  these  questions  o£  tact  against  the 
appellant 

[I]  It  is  urged  by  appellant,  however,  that 
there  is  no  conflict  on  the  fact  that  the  sat- 
isfaction was  executed  without  considera- 
tion, and  that  no  part  of  the  Judgment  was 
paid  at  the  time  when  the  satisfaction  was 
executed.  The  facts  are  that  appellant,  who 
Is  the  uncle  of  respondent  had  recovered  a 
Judgment  on  default,  and  that  this  Judgmrait 
had  become  a  lien  upon  a  piece  of  peopexty 
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which  the  respondent  owned.  Thip  property 
was  subject  to  a  prior  11^  evid^ced  by  a 
deed  of  trust  to  a  bank  for  a  loan  of  money 
advanced  to  respondent  Tbe  time  had  come 
when  this  deed  must  either  be  renewed  or 
foreclosed.  If  renewed  It  would  become  a 
second  lien  to  the  Hen  of  appellant's  Judg- 
ment When  confronted  with  this  situation 
the  respondent  sought  his  uncle,  and  per- 
suaded him  to  file  and  record  a  satisfaction  ' 
of  the  Judgment  in  order  that  he  might  re- 
new the  lien  due  the  banic  The  satisfaction 
was  executed  by  the  appellant,  and  personal- 
ly recorded  by  him  upon  the  promise  of  re- 
spondent that  notwithstanding  the  mtry  of 
the  satisfaction  of  Judgment  he  would  make 
payments  on  the  Judgment  when  he  was  able 
to  do  so.  It  is  not  alleged  that  the  satisfac- 
tion was  procured  by  fraud,  misrepresenta- 
tion, or  undue  Influence  on  the  part' of  re- 
spondent So  far  as  appears,  it  was  execut- 
ed willingly,  and  the  affidavits  submitted  by 
respondent  allege  that  it  was  executed  after 
appellant  had  been  fully  and  fairly  advised 
of  its  true  legal  effect  It  also  appears  that 
some  time  after  the  satisfaction  was  execut- 
ed the  respondent  paid  the  sum  of  $65  upon 
the  Judgment 

[2]  In  view  of  these  focts,  we  cannot  say 
that  there  Is  no  conflict  in  the  evidence  pre- 
sented; but,  even  if  it  were  true  that  the 
satisfaction  was  entered  without  considera- 
tion, we  do  not  understand  that  that  fact 
alone  requires  the  court  on  motion  to  set  the 
satisfaction  aside.  The  law  does  not  Invite 
litlgatitm  or  encourage  It  to  be  eontinaed, 
and  a  Judgment  creditor  may  terminate  It  by 
filing  a  satisfaction  In  the  manner  prescrib 
ed  in  section  675,  Code  of  Civil  Procedure. 

OrAer  affirmed. 

We  concur:  LANQDON.  P.  J.;  STUBTB- 
VANT,  J. 


(58  Cal.  App.  19> 

BOGMUDA  V.  YOUNG,  Superior  Court  Judge. 
(Civ.  2495.) 

(District  Court  o(  Appeal,  Third  District  Cal- 
ifornia. May  27.  1922.  HearinR  Denied  by 
Supreme  Court  July  24,  1922.) 

1.  Courts  «=9l2(5)— Jurisdictional  fact  of  de- 
fendant's residence  seed  not  appear  la  reo- 
ords. 

Proof  that  defendant  resides  in  the  Judicial 
township  of  suit  is  jurisdictional,  but  it  is  not 
required  that  the  fact  of  such  residence  sbnlt 
appear  in  the  complaint  or  Judgment  or  any 
records  in  the  case. 

2.  Certiorari  <s=366— Presumplion  of  suflloleney 
of  evidence  to  support  decision  of  superfor 
oourt  on  Jurisdictional  question  Indulged. 

Upon  appeal  from  the  decision  of  the  jus- 
tice's court  upon  the  question  of  jurisdiction  of 
the  person,  the  superior  court  has  jurisdiction 
o(  t^t  question,  and,  upon  iHn>lication  for  cer- 
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tlorsri  to  review  the  superior  coart,  it  mnat  be 
prestuned  there  was  evidence  to  support  Its 
jadcment,  eren  If  the  sufficiency  of  the  evl- 
deifee  could  be  qnesdoned  In  goch  proeeedint. 

S.  JDStioee  of  the  peace  <^84(4),  161(3)— 
Statutory  grounds  for  dismissal  for  taok  of 
Jurisdiction  not  available  after  general  ap- 
pearaooo. 

By  enterisf  general  appearance  in  the  jus- 
tice's or  superior  court,  defendant  waives  his 
right  to  question  Jurisdictioo,  under  Code  Civ. 
Proc.  S  890,  subd.  4,  u  amended  in  190G,  pro- 
viding for  a  diBmissal  "when  the  action  is 
brought  In  the  wrong  conntTr  townah^  or 
dty." 

4.  Cwtlorarl  ^»28(2)— Does  not  lie  to  review 
deolalon  of  superior  oourt  on  appeal  from  Jos- 
tloe's  court  on  Jurlsdlotlonal  question. 

The  dedsioD  of  the  superior  court  upon 
the  queation  of  jurisdiction  of  the  person, 
brooght  up  on  appeal  from  the  justice's  court, 
given  in  regular  pursnance.of  ita  authoritr,  is 
final,  and  will  not  be  reviewed  by  certiorari, 
notwithstanding  Code  Oiv.  Proc.  {  832,  provid- 
ing that  certain  actions  must  be  tried  "in  the 
township  or  dty  in  whidt  the  defendant  re- 
sides." 

Petition  by  Pete  Bogmiida  for  certiorari, 
against  D.  M.  Young,  as  Judge  of  the  Supe- 
rior Court  of  the  County  of  San  Joaquin, 
State  of  California,  respondent,  to  review 
the  proceedings  of  the  superior  court,  where- 
in F.  D.  Hart  was  plalntlCC  and  petitioner 
was  defendant  on  an  appeal  from  Justice's 
court,  in  an  action  for  services  rendered. 
Writ  denied. 

O.  a  AOm  and  A.  H.  Carpenter,  both  of 
Stockton,  for  petitioner. 

FINOH,  P.  j;  Petitioner  ttils  fwurt 
to  review  tbe  proceedings  In  tbe  snprarlor 
court  of  San  Joaquin  county  in  a  cause 
wbereln  F.  D.  Hart  was  plaintiff  and  petl- 
tloner  was  defendant 

It  is  allied  that  Hart  bron^t  an  action 
against  petitioner  In  Stocktim  township,  and 
in  the  complaint  therein  averred: 

"That  within  two  years  last  past  said  plain- 
tiff rendered  labor  to  said  defendant,  at  the  lat- 
ter's  special  instance  and  request,  in  the  agreed 
value  of  $326;  that  upon  s^  amount  the  anm 
of  $100  has  been  paid,  leaving  dne  the  sum 
of  $225,  no  part  of  which  tias  been  paid";  that 
summons  was  duly  Issued  and  served  upon  pe- 
titioner; "that  thereafter,  in  obedience  to  said 
summons,  and  not  voluntarily,"  tbe  petitioner 
demurred  to  the  complaint  on  the  grounds  "that 
the  court  has  no  jurisdiction  either  of  the  per- 
son of  the  defendant  or  the  subject-matter  of 
the  action,"  and  that  the  "com^aint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action";  that  the  court  overruled  the  demur- 
rer, and  the  defendant  answered,  alleging  "that 
the  court  has  no  jurisdiction  of  the  person  of 
tbe  defendant  or  of  the  subject-matter  of  tbe 
action  for  the  reason  that  the  defendant  is  not, 
and  never  was,  a  resident  of  tbe  said  Stockton 
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township,  and  the  alleged  contract  to  pay  for 
the  said  pretended  work  and  labor  spedfied  hi 
said  complaint,  wais  not  made  in  said  Stockton 
township  nor  to  be  performed  therein,"  deny- 
ing the  allegationa  of  the  complaint,  and  plead- 
ing a  settlement  and  payment  of  the  alleged  in- 
debtedness; that  "at  the  trial  of  said  cause 
in  the  jnstiee's  court  the  defendant  called  the 
attention  of  tin  Justice  to  the  fact  that  it  had 
no  jnrisdictiou  of  the  subject-matter  of  the  ac- 
tion or  of  the  person  of  the  defendant,  and 
objected  to  the  Justice's  court  determining  sny 
question  but  that  of  jurisdiction;  the  justice's 
court  then  and  there  overruled  the  defendants 
objection    «    •     •  rendered  jodgmeut 

against  the  defendant";  that  the  defendant  ap- 
pealed from  such  judgment  "upon  questions  of 
both  law  and  fact^';  that  in  tbe  superior  court 
"the  defendant  •  •  •  called  the  attention  e( 
said  court  to  the  fact  that  neither  the  jnstiee's 
court  nor  the  said  superior  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action  or  of 
the  person  of  the  defendant,  and  then  and  there 
objected  to  the  court  determining  any  question 
but  that  of  jurisdiction,  but  the  defendant,  as 
tbe  jodge  of  the  said  superior  court,  overruled 
the  defendant's  said  objection  and  rendered 
judgment  against  said  defendant^';  that  "nei- 
ther tbe  said  justice's  court  nor  tbe  said  su- 
perior court  had  juriadlctlon  bi  aaid  ease  of 
the  subject-matter  of  the  action  w  of  tbe  per- 
son of  the  defendant,  for  the  reason  that  it  does 
not  appear  on  the  face  of  tbe  complaint,  or  in 
the  judgments  entered  therein,  or  in  any  of 
tbe  records  of  said  case,  that  either  tbe  said 
justice's  court  •  •  *  or  the  said  saperior 
coart  *  *  *  had  jurisdiction  of  the  subject- 
matter  of  the  action  *'  *  *  or  jurisdictioB 
of  the  person  of  tiie  defendanL" 

C1,l]  Proof  that  a  defendant  restdea  In  the 
judicial  township  In  which  he  is  sued  is 
Jurisdictional,  but  It  is  not  required  that  the 
fact  of  such  residence  shall  "aiq;>ear  on  the 
face  of  the  complaint,  or  in  the  Jodgmmt 
entered  therein,  or  In  any  of  the  records" 
in  the  case,  Jolley  v.  Foltz,  34  CaL  32L 
See,  also.  In  re  WilUamB.  102  CaL  70,  36 
Pac.  407,  41  Am.  St  Bep.  163.  By  his  an- 
swer the  defendant  tendered  the  Issue  that 
bis  residence  was  not  in  Stockton  township. 
By  his  appeal  he  asked  the  superior  court  to 
decide  that  issue.  The  court  certainly  had 
Jurisdiction  to  determine  the  question  tiius 
raised.  It  does  not  appear  from  the  petition 
that  the  court  decided  the  question  against 
petitioner's  contention  on  Insufficient  evi- 
dence or  without  an  opportunity  to  prove  his 
place  of  residence.  It  must  be  presumed 
that  there  was  evidence  to  support  the  Judg* 
ment,  even  if  the  sufficiency  of  the  evidence 
could  be  inquired  into  In  this  i»oceedlng. 

[3]  Petitioner  relies  on  the  case  of  Hol- 
brook  V.  Superior  Court  106  Cal.  B8»,  39  Pac 
936,  In  support  of  bis  contention  that  tbe 
defense  of  want  of  Jurisdiction  can  be  raised 
by  answer.  At  the  time  that  case  w"s  de- 
cided section  890,  subd.  4,  of  tbe  Code  of 
Civil  Procedure  provided  for  tiie  dlamlssal 
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of  an  action  "whoi  It  la  objected  at  tbe  trial, 
and  antears  by  tbe  eridence.  that  the  action 
ia  brought  in  the  wrong  ooonty,  or  townahip, 
ct  cltj."  In  1905  snbdiTlsion  4  waa  amoided 
to  provide  for  a  diemlaeal  "when  the  action 
la  bronflfbt  In  the  wrong  county,  or  townslilp, 
or  d^,"  and  it  Is  silent  as  to  the  manner 


in  wblch  the  qileatimi  may  be  raised.  In 
Vance  t.  Superior  Court  (CaL  App.)  191  Pac. 
046,  where  the  facts  were  stanilar  to  those 
here,  the  court  said: 

"By  his  general  appearance  in  the  Jastice'a 
and  Bnperior  court  petitioner  waived  his  right 
to  raise  the  question  of  Jnrisdietion''— dting 
Olcese  T.  Justice's  Court,  166  OftL  82,  106  Pac 
317,  and  American  Law  Book  Co.  v.  Superior 
Court,  164  Cal.  827. 

[4]  See,  also,  Roberts  t.  Police  Court  of 
City  and  County  of  San  Francisco  (CaL 
Sup.)  105  Pac.  1053.  The  provision  of  sec- 
tion 8S2  of  tbe  Code  of  ClvU  Procedure  to 
the  effect  that  actions  such  aa  that  Iiere  In- 
volved must  be  commenced  and  tried  "in  tbe 
township  or  city  in  which  the  defendant  re- 
aides"  relates  to  the  jurisdiction  oyer  the 
person  of  tbe  defendant  Ohio  Southern  R. 
Co.  V.  Morey,  47  Cttilo  St.  207,  24  N.  B.  269. 
7  L.  R.  A.  701.  This  proceeding  is  sought 
to  review  the  action  of  the  superior  court, 
not  that  of  the  Justice's  court 

"This  court  has  nevtr  recognized  tbe  right 
of  a  petitioner  to  a  writ  of  certiorari  to  re- 
view the  judgment  of  a  justice's  court  after 
appeal  taken  and  determined  in  the  superior 
court"  Olcese  v.  Justice's  Court  supra. 

"By  its  appeal  to  the  superior  court  the  pe- 
titioner submitted  the  question  of  want  of  Jo- 
risdicti<m  of  Its  person  to  the  superior  court 
and  *  *  *  the  tribunal  to  which  the  appeal 
was  thus  proseeoted  had  the  right  to  dedda 
that  question  Ineorrectly  aa  well  as  cMractly.'* 
American  Law  Book  Co.  v.  Superior  Court, 
■upra. 

"If  such  tribunal  has  regularly  pursued  Its 
authority,  our  inquiry  stops."  Blatter  of 
Hughes.  169  CaL  800,  863,  118  Fa&  684,  686. 

It  does  not  appear  from  the  petition  herein 
that  the  superior  court  did  not  regularly  par- 
sue  Its  authority. 

llie  petitioD  Is  dolled. 

WecoDcnr:  HART,  J.;  BDBNIDrT,  J. 


<57  CbI.  App.  6&1) 
GOEBEL  V.  QREGQ  et  aL 


(CIV.  3884.) 


(District  Court  of  Appeal,  Second  District  TH- 
vision  1,  CaUfomia.    Uay  12,  1922.) 

I.  Fraadnlsat  oonveyances  is=:>57(l)— Deed  of 
gift  valid  If  grantor  aot  indebted. 

A  deed  of  gift  is  valid  if  the  grantor  was 
not  indebted  at  the  time  he  made  it,  or  if 
he  bad  other  means  outside  of  the  property 
conveyed  with  whidi  to  pay  hla  indebtedness. 


2.  FraadMlest  ooRveyasesa  #a»69(l)— WNIi  Is- 
tent  to  defrand  sabseqisst  eredHtr  Is  void 
aa  to  sBoh  eredltor. 

A  deed  of  gift  wUdi  is  fraudolent  In  its 
Inception  and  mads  with  faitent  of  grantor  to 
defraud  a  future  creditor,  la  as  to  audi  per- 
Mni  void. 

3.  Fraidaleat  oonvayanees  «=>69(l)— Coavey- 
aaoe  by  debtor  kaowiag  orMllter  dealt  wKb 
hlBi  rslylig  os  swMrsklp  of  propsrty»  as- 
sailed. 

Where  a  debtor  secretly  and  without  buowl- 
edge  of  one  with  whom  be  contracts  iudebted- 
nras  transfers  his  property  without  considera- 
tion, knowing  that  the  creditor  in  dealing  With 
him  relied  upon  his  ownership,  it  constitutes 
actaal  fraud,  and  upon  sbowlng  such  facta  the 
transfer  may  be  annulled. 

4.  Fraudulent  oonveyances  ^263(1)— Credi- 
tor's not  negativing  creditor's  notice  of  debt- 
or's sift  of  his  property,  before  extending 
credit,  held  Insufltolsnt. 

Where  a  deed  of  gift  of  realty  from  a  fa- 
ther to  liis  daughter  was  made  on  October  3d. 
in  an  action  to  set  aside  tbe  deed  as  In  fraud 
of  creditor  who  provided  necessaries  to  tha 
donor's  wife,  a  complaint,  not  allegiag  tbmt 
plaintiff  was  without  knowledge  of  tbe  trsns- 
fer  of  October  3d,  or  that  he  was  induced  to 
furnish  the  goods  in  reliance  on  the  fact  and 
belief  that  tbe  donor  was  still  the  owner  of 
the  property,  and  not  alleging  that  tbe  deed 
was  not  duly  filed  for  record,  etc.,  was  insuffi- 
cient as  it  did  not  show  that  plaintiff  was  de- 
frauded by  the  donor's  act  in  giving  the  prop- 
erty to  his  daughter  prior  to  the  time  the  In- 
debtedness was  contracted. 

5.  Pleading  <8=»254  —  After  seooad  amended 
complaint  filed,  no  abose  of  dlsoretloa  In  sus- 
taining demurrer  without  leave  to  farther 
plead. 

Where  the  plaintiff  failed  after  filing  three 
complaints  in  an  effort  to  state  a  cause  of  ac- 
tion, there  waa  no  abase  of  discretion  in  sus- 
taining the  demurrer  to  the  second  amended 
complaint  without  leave  to  file  a  further  com- 
plaint. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  Cbsrles  S.  Bumellf  Judge. 

Action  to  annul  certain  debts  on  the 
ground  of  fraud,  by  Henry  O.  Goebel  against 
Chenie  Lee  Or^  and  others.  From  judg- 
ment for  defendants*  plaintiff  appeals.  Af- 
firmed. 

Robe,  Yslcv  &  Devln,  o£  Los  Angeles,  for 
appellant 

Tldinw  ft  Carter  ft  W^ter.  of  Pasadena, 
and  S.  L.  Carpenter,  of  Los  Angeles,  fw  re- 
spondoits. 

SHAW,  J.  Plaintiff  appeals  from  a  judg- 
ment entered  for  defendants  following  an 
order  of  court  sustaining  a  gene^  demurrer 
to  the  second  amended  complaint,  without 
leave  to  farther  amend. 


«Si»For  oUmt  oasts  Me  wme  topic  and  KBl-HUHBBR  la  aU  Kay-Nuabersd  DlgesU  and  Intew 


Digitized  by  Google 


918 


207  PAOIFIG  REPORTER 


fCal 


The  purpose  of  the  action  was,  upon  the 
ground  of  fraud,  to  obtain  a  decree  setting 
aside  and  annulling  certain  deeds  of  convey* 
once  whereby  defendant  Boswell  transferred 
to  his  daughter,  Chenie  Lee  Gregg,  certain 
real  estate,  which  by  her  was  conveyed  to 
defendant  Smith,  and  have  the  same  ad- 
judged to  be  subject  to  execution  upon  a 
judgmoit  theretofore  rendered  in  favor  of 
plaintiff  and  against  Boswell. 

As  appears  from  the  complaint,  the  wife 
of  defendant  Boswell,  owing '  to  his  cruel 
treatment  of  her,  was,  on  the  12th  day  of 
October,  1918,  compelled  to  leave  the  home 
which  they  jointly  occupied,  and  commencing 
on  said  October  12,  1918,  and  continuing  up 
to  the  time  of  her  death,  which  occurred  on 
January  26,  1920,  plaintiff,  at  the  special  In- 
stance and  request  of  Boswell,  provided  her 
with  food,  shelter,  and  other  necessaries  of 
life,  for  which  on  May  25,  1920,  he  obtained 
a  Judgment  against  Boswell  in  the  sum  of 
$2,234.60.  An  execution  issued  thereon  was 
returned  nulla  bona.  It  further  appears 
that  nine  days  before  the  making  of  the  con- 
tract upon  which  the  Judgment  was  founded, 
to  wit,  on  October  8,  1918,  Boswell,  without 
money  consideration,  conveyed  the  property 
In  question  to  his  daughter,  who,  on  May  29, 
1^,  with  her  husband,  and  likewise  .without 
consideration,  conveyed  the  same  to  defend- 
ant Smith.  The  material  allegations  upon 
which  plaintiff  relies  in  pleading  the  facts 
constituting  tlie  fraud  are  that  the  conveyance 
BO  made  by  Boswell,  and  that  of  the  Greg^ 
to  Smith,  was  "made  for  the  purpose  of 
dieating  and  defraading  the  creditors  of  the 
defendant  Boswell,  particularly  the  plain- 
tiff, and  preventing  the  plaintiff  from  re- 
covering for  the  necessaries  of  life"  fur- 
nished by  plaintiff  to  the  wife  of  Boaw^  at 
the  letter's  request;  that  at  the  time  of  mak- 
ing said  transfers  and  up  to  the  time  of  fil- 
lip the  complaint.  Boswell  was  And  Is  in- 
solvent, and  the  "transfers  were  made  by 
the  defendant  Boswell  in  contemplation  of 
such  insolvency,  and  wltb  the  express  inten- 
tion of  depriving  the  plaintiff  of  recovering 
from  defendant  Boswell  on  account  of  the 
agreement  which  he  proposed  maVlng  with 
the  plaintiff  on  said  12th  day  of  October, 
1918." 

[1-9]  The  chief  question  in  the  case  is  as 
to  whether  the  transfer  was  void  as  to  plain- 
tiff, who  was  a  snbseqnent  creditor  of  Bos- 
well. It  is  a  general  rule  that  a  deed  of  gift  is 
valid  if  the  grantor  was  not  indebted  at  the 
time  he  made  it,  or  If  be  had  other  means 
outside  of  the  property  conveyed  witti  which 
to  pay  his  indebtedness.  A  man's  property 
Is  his  own,  and  he  has  a  right  to  give  -it 
away  if  he  so  desires,  and  this  right  can- 
not be  questioned  by  oUier  than  creditors 
existing  at 'the  time,  and  not  then  if  he  hag 
other  means  \rith  whidi  to  meet  his  obliga- 
tions. To  this  rule,  however,  there  Is  the 


well-recognized  exception  that  a  deed  of  ^ft 
which  Is  fraudulent  in  its  inception  and  made 
with  intent  to  enable  the  grantor  to  defraud 
a  future  creditor.  Is  as  to  such  person  void. 
Bush  &  MaUett  Co.  v.  Helbing,  134  Oal.  676, 
03  Pac.  967.  This  exception  Is  based  upcn 
the  fact  that  if  the  debtor  secretly  and  with- 
out the  knowledge  of  one  with  whom  he  con- 
tracts an  indebtedness  transfers  bis  prop- 
erty without  consideration,  knowing  that  the 
creditor  In  dealing  with  him  relies  upon  bis 
ownership  thereof.  It  constitutes  actual 
fraud,  and  upon  a  showing  of  eudi  facts 
such  transfer  may  be  annulled.  On  the  con- 
trary, if  the  deed  of  transfer  so  made  la 
placed  of  record  so  as  to  constitute  construc- 
tive notice,  or  the  subsequent  creditor  has 
actual  knowledge  of  the  transfer.  It  cannot 
be  said  that  in  extending  the  credit  be  was 
deceived  or  In  any  way  misled  by  the  act  of 
which  he  complains. 

[4]  Measured  by  the  rule  so  stated,  and 
disregarding  objections  upon  the  eronnd 
that  the  allegations  hereinbefore  quoted  are 
mere  conclusions,  the  complaint  is  barren  of 
facts  showing  that  plaintiff,  when  he  made 
the  contract  with  Boswell  on  October  12th. 
was  without  knowledge  of  the  transfer  so 
made  on  October  3d,  or  that  he  was  Induced 
so  to  do  in  reliance  upon  the  fact  or  belief 
that  Boswell  was  owner  of  the  property.  It 
Is  not  alleged  in  the  c<Hnt4aInt  tbat  the 
transfer  was  secretly  made,  nor  that  the 
deed  was  not  immediately  upon  its  execution 
filed  for  record ;  nor  Is  it  alleged  that  t^aln- 
tiff  was  without  knowledge  of  the  making 
thereof,  nor  that  in  making  his  contract  be 
believed  or  bad  any  reason  to  believe  that 
Boswell  was  owner  of  the  property.  Indeed, 
from  aught  tha^  appears  to  the  contrary, 
the  deed  to  defendant  Gbenle  Lee  Oregg  was 
duly  filed  for  record  Immediately  upon  its 
execnUon,  of  which  fact  and  tbe  fact  of  Qie 
transfer  so  made  by  Boswdl,  plaintiff  was 
fully  advised,  and  with  actual  knowledge 
thereof,  and  knowing  that  Bcwwell,  as  be 
bad  a  ri^t  to  do,  bad  given  the  property  to 
bis  daughter,  deliberately  made  the  contract 
out  of  which  the  indebtedness  arose.  Benot 
It  cannot  be  said  that  he  was  d^rauded  by 
the  act  of  Boswell  in  giving  the  pn^ierty  to 
bis  dausJiter  priw  to  tbe  time  wbm  the  in- 
debtedness was  Incurred.  Scbell  t.  Gamble. 
163  CaL  448,  95  Pac.  870;  Marple  v.  Jackson. 
184  Cal.  411, 193  Pac.  940 ;  12  R.  G.  Li  p.  487. 

[E]  Having  Called  after  filing  three  com- 
plaints in  an  effort  to  state  a  cause  of  ac^ 
tlon,  it  was  no  abuse  of  discretion  on  the 
part  of  the  court  to  sustain  the  demurrer 
to  the  second  amended  complaint  without 
leave  to  file  a  further  complaint.  Uoreover. 
plaintiff  did  not  apply  to  the  court  for  leave 
to  file  a  third  amended  comi^aint,  or  offer 
any  amendment  covering  tbe  particolus 
wherein  tbe  c(Hnplaint  was  taeU  insaffldent 
(Burling  T.  Newlands,  112  C«I.  476,  44  Pac. 
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810),  for  the  reason  Qiat  presumably  b*  ooold 
not  do  so. 
The  judgment  la  afBnued. 

We  ooncnr:  GONBET.  P.  J.;  JAMIDS,  J. 


(68  Cftl.  App.  <6) 

FOWLER  V.  LANE  MORTQAGE  CO. 
(Civ.  3816.) 

(EHstrict  Court  of  Appeal,  Second  IMstrict,  Di- 
vision 1,  California.    June  1,  1022.) 

1.  Execution  «sB272(2)~Posseselea  of  tenant 
1»  aotloe  to  purchaser  of  unrecorded  lease. 

A  pQrebaser  at  a  sale  under  execution,  who 
knew  that  at  the  time  the  lands  were  occupied 
by  a  person  other  than  the  record  owner,  Is 
charged  with  knowledge  of  ftt{^ts  sufficient  to 
put  him  on  inquiry  which.  If  pursued,  would 
hare  revealed  that  the  person  hi  posseuion  was 
the  tenairt  of  the  lessee  under  an  unrecorded 
tease,  the  rent  on  which  had  been  paid  In  ad- 
vance, so  that  the  purchaser  Is  not  entitled 
to'  recover  the  rents  during  the  time  for  re- 
demption from  the  lessee  under  Code  Civ.  Proc. 
S  TOO,  which  protects  only  purchasers  in  good 
faith;  that  is,  under  Civ.  Code  f  1214,  those 
ivithout  notice,  actual  or  constructive,  of  the 
rights  of  the  lessee. 

2.  Execution  «=:3272(l)-^uroliaser  with  no- 
tice not  entitled  to  rent  paid  debtor  before 
lien  attached  to  land. 

Though  the  purchaser  at  sale  under  fore- 
closure of  a  recorded  mortgage  can  recover 
from  the  lessee  rent  during  the  period  for  re- 
demption, though  such  rent  had  been  paid  in 
advance  became  the  lessee  was  charged  with 
notice  of  the  lien  of  the  mortgage,  the  pur- 
chaser at  a  aale  under  execution  has  not  such 
right,  where  the  lease  and  advance  payment 
were  made  before  the  Judgment  became  a  lien 
upon  the  land. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Ftederlck  W.  Honser,  Judge. 

Action  by  George  J.  Fowler  against  the 
Lane  Mortgage  Com[>any,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peala  Reversed. 

E.  A.  Lane,  of  Los  Angeles,  for  appelant. 
Burton  R  Hales,  of  Bedlands,  for  respond- 
ent 

SHAW,  J.  Basing  his  right  so  to  do  ap- 
m  tbe  provisions  of  section  707,  Code  of  Civil 
Procedure,  plaintiff  as  the  purchaser  of  a 
tract  of  land  at  judicial  sale,  brought  this  ac- 
tion to  recover  from  defendant  as  tenant 
for  the  use  and  occupation  of  tbe  same  dur- 
ins  the  period  fixed  for  tbe  redemption  there- 
of. He  had  judgmetat,  from  which  defendant 
has  appealed. 

The  complaint  contains  two  counts,  In  one 
<tf  which  It  is  alleged  that  defendant  as  ten- 
ant was  in  possession  and  control  of  the 


land;  and  In  tbe  other,  that  O.  T.  Sutton 
farmed  tbe  same  under  an  agreement  to  pay 
defendant  for  the  use  thereof  a  part  of  the 
crop,  the  value  of  whlcb  so  paid  was  $1,- 
965.47. 

It  api>ears  from  tbe  pleadings,  stipulation 
of  facts  and  meager  evidence  offered  that  on 
April  1,  1917.  and  at  all  times  thereafter 
referred  to,  George  L.  Cooper,  was  tbe  owner 
of  record  of  tract  58,  township  13  south, 
range  IS  east,  S.  B.  M.,  in  Imperial  county, 
subject  to  a  deed  of  trust  whereby  the  same 
was  conveyed  to  Iioa  Angeles  Trust  &  Sav- 
ings Ban^  to  secure  the  payment  of  a  loan 
ipade  to  bim  by  Lane  Mortgage  Company; 
that  on  said  date  be  executed  a  lease  of  said 
property  to  defendant,  tbe  term  of  which, 
as  expressed  therein,  was  to  continue  until 
such  loan  should  be  paid,  and  for  which  the 
lessee  In  good  faith  paid  a  full  and  adequate 
rental  In  advance  for  the  entire  term.  The 
lease  was  not  recorded.    On  January  22, 

1918,  George  J.  Fowler  and  his  coplalntiffs, 
In  an  action  based  upon  a  demand  that 
arose  after  the  execution  of  the  lease  and 
brought  In  the  superior  court  of  San  Bernar- 
dino county,  obtained  a  mon^  judgment 
against  Cooper  upon  which  an  execution  was 
issued  to  the  sheriff  of  Imperial  county  un- 
der and  by  virtue  of  which  he  levied  upon 
all  Interest  of  Cooper  In  the  land  In  ques- 
tion, and  on  the  4th  day  of  June,  1918.  sold 
the  same  to  plaintiff,  George  J.  Fowler, 
to  whom  on  said  date  he  issued  a  certifi- 
cate of  purchase,  a  duplicate  of  which  was 
filed  for  record  on  August  7,  1918.  No  re* 
demptton  was  made  of  the  property  within 
the  year  allowed  therefor,  during  all  of 
which  time  and  prior  thereto  it  was  in  the 
open  and  actual  possession  and  occupancy  of 
one  O.  T.  Sutton  as  a  subtenant  of  defend- 
ant to  whom,  between  June  4  and  August  1. 

1919,  he  paid  as  rent  for  the  use  thereof,  for 
the  year  Immediately  following  date  of  sale 
to  plaintiff,  the  sum  of  $1,065.47. 

If  plaintiff  ia  entitled  to  recover  tbe  value 
of  tbe  use  and  occupation  of  the  property, 
then,  upon  the  allegations  of  the  complaint, 
It  la  Immaterial  whether  defendant  was  In 
the  actual  occupation  thereof,  or  farmed  it 
through  its  subtenant,  from  whom  It  received 
the  rents  and  profits. 

[1]  Section  700,  Code  of  Civil  Procedure, 
provides  tbal^^ 

"Upon  a  sale  of  real  property,  the  parchaser 
Is  substituted  to  and  acquires  all  the  right,  tltlc^ 
Interest,  and  claim  of  the  Judgment  debtor 
thereto  on  the  date  of  the  levy  of  the  execution 
thereon,  where  such  Judgment  is  not  •  lien 
upon  such  property." 

In  this  case  the  judgment  was  not  a  Uen 
upon  the  property  and,  under  the  section 
quoted,  tbe  right,  title,  and  interest  of  Coop- 
er was  sDCh  only  as  be  bad  in  the  property 
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npoD  the  date  of  tbe  levy,  whicb  rights  were 
subject  to  the  lease  tor  which  be  had  In  ad- 
vance received  adequate  payment  Defend- 
ant's lease,  however,  as  found  by  the  court, 
was  for  a  term  exceeding  one  year,  and  not 
recorded,  by  reason  of  which  facts  it  was 
void  as  to  plaintiff,  whose  certificate  of  pur- 
chase  was  recorded  on  August  7th,  provided 
the  purchase  was  made  in  good  faith;  tliat 
Is,  witbout  notice,  actual  or  constructive,  of 
the  rights  of  defendant  under  the  unrecorded 
lease.  Section  1214,  Civ.  Coda  The  court 
so  found.  Appellant  challenges  the  finding 
for  want  of  sufficient  evidence  to  support  It 
Whether  or  not  the  contrition  la  v^arranted 
depends  upon  the  circumstances  the  eadstence 
of  which  as  Btipnlated  are: 

"That  Sutton  was  vpaHf  in  the  aetaal,  ex* 
dosive  possession  as  subtenant  «f  defendant  of 
all  the  land  at  and  for  more  than  one  month 
prior  to  all  times  referred  to  In  the  amended 
complaint  as  and  daimins  as  tenant  under  the 
lease  from  defendant  referred  to  in  the  answer, 
and  farming  aaid  land  and  p^lng  the  rent 
therefor  to  the  defendant" 

That  an  unrecorded  deed  is  valid  as  be- 
tween the  parties  and  as  against  subsequent 
purchasers  having  notice  thereof,  and  that 
the  possession  of  the  grantee  of  such  unre- 
corded deed  la  notice  of  bla  title  and  claim  to 
a  snlMeqoeiit  porcbuer,  admtto  of  no  con- 
troveray.  Beattle  t.  Crevdacm,  124  OaL  877, 
S7  Pac  468.  Ai  dearly  stated  In  PeU  He- 
XUroy,  86  ObL  268,  and  qnoted  with  aninoval 
in  Sdieerer  t.  Onddy,  85  CaL  27(^  24  Pac 
718: 

"The  fact  of  open,  notorious,  and  exclusive 
possession  and  occupation  of  lands  by  a  stran- 
ger to  a  vendor's  tttl^  as  of  record,  at  the 
time  of  a  purchase  from  snd  emveyance  by 
such  a  vendor  out  of  possesilon,  is  sufficient 
to  put  such  porchaser  upon  Inquiry  as  to  the 
legal  and  equitable  rights  of  the  party  so  to 
possession,  and  such  vendee  Is  presumed  to 
have  purchased  and  taken  a  .conveyance  from 
the  vendor  with  full  notice  of  all  the  legal  and 
equitable  rights  in  the  premises  of  such  party 
in  possesion  and  In  subordination  to  these 
r^ts,  and  this  presumption  Is  only  to  be  over- 
come  or  rebutted  by  dear  and  ex^Udt  proof 
on  the  part  of  sntdi  purchaser,  or  those  claim- 
ing under  him,  of  dDigent  unavailing  effort  by 
the  vendee  to  discover  or  obtain  actual  notice 
of  any  legal  or  cqoiuble  right  *  *  *  in  be- 
half of  the  party  in  possession.** 


[2]  We  think  Oe  same  principle  la  appli- 
cable to  the  possession  of  land  under  an  un- 
recorded lease  for  a  term  of  years.  Peasley 
V.  McFadden,  68  CaL  611,  10  Pac  179;  I>u^ 
ton  V.  Warschaner,  21  CaL  609,  82  Am.  Dec. 
766.  The  admitted  actual  and  open  possession 
of  the  land  by  Sutton,  as  tenant  of  defendant 
was  snffldent  to  put  plaintiff,  in  dealing  with 
the  prop«ty,  upon  Inquiry  as  to  the  rights  of 
bis  landlord,  and  he  is  chargeable  vrlth  notice 
of  all  facto  which  he  might  have  ascertained 
had  be  pursued  the  inquiry  with  pcoper  dili- 
gence. (yBourke  v.  O'Connor.  89  CaL  442. 
There  is  neither  pleading  nor  evidoice  tod- 
ing  to  show  an  excuse  for  failure  to  make 
the  inquiry,  or  that  if  made  it  would  have 
been  unavailing,  and  hence  i^aintlff  la  pre- 
sumed to  have  bad  knowledge,  at  the  time 
of  the  purchase,  of  the  fact  of  defendant's 
leaadiold  Interest  in  the  j^operty  covering 
the  pwiod  of  redemption  from  the  sale  ao 
made.  Since  prior  to  the  levy  of  the  oEecd- 
tion  defendant  had  paid  Cooper  for  the  nsa 
and  occupation  of  the  property,  of  which  fact 
plaintiff,  under  the  circumstances,  must  be 
deemed  to  have  had  notice  he  could  not  be 
a  purchaser  in  good  faith.  Upon  no  equi- 
table prindple  could  defendant's  property  be 
subjected  to  the  payment  of  Cooper's  dd>t 
Webster  v.  Cook.  38  CaL  423.  Where  a  lease- 
hold is  acquired  subsequent  to  the  execution 
and  record  of  a  mortgage,  the  lessee,  since 
chargeable  with  constnictiTe  notice  thereof, 
tokes  ttie  property  subject  to  the  same,  and 
If  a  sale  Is  had  nnder  a  decree  ttf  foredoaore 
the  purchaser,  as  provided  by  section  707, 
Code  of  Glvll  Procedure^  Is,  as  against  the 
leasee,  entitled  to  the  rente  during  the  period 
ot  redemption,  even  Oioagh  paid  in  advance 
to  tbe  owner.  This  tar  the  reason  that  the 
righto  of  the  mortgagee,  of  wUdi  both  the 
lessee  and  lessor  have  notice^  ooald  not  be 
impaired  by  the  subeeqneat  acto  ot  the  par- 
ties. U.  8.  Mortg.  Co^  T.  Wnila,  41  Or.  481, 
69  Pac  266;  Harris  T.  Foster,  97  CaL  292. 
32  Pac  246.  88  Am.  St  Rep.  187.  Sndi 
facts,  however,  are  not  involved  In  this  case. 

Our  conclusion  renders  it  unnecessary  to 
discuss  oOier  gtoonds  upon  whldi  a  reversal 
is  urged. 

The  Judgment  la  reversed. 

We  coDcor:  OONRBT,  P.  J.;  JAMES.  7. 
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DABNEY  9t  ■!.  v.  KEY  tt  iL    (Civ.  4222.) 

(IMvtriet  Goart  of  Appral,  First  District.  Di- 
yit&m  3,  Cilifomia.   Hay  22,  1922.) 


1.  Pleading  <8==>3e4 (5) —Allegation  payment 
wa»  made  through  agent  to  probative  fact 
properly  stricken. 

In  an  action  tor  specific  performance,  an 
allesatioa  in  the  complaint  tiiat  the  ewiaidera- 
tion  paid  for  the  execiition  of  the  contract  was 
iwid  to  defendants  through  an  agent  of  plain- 
tiffs  was  an  allegation  of  a  probative  fact,  not 
neeeBBary  to  the  BQflieiency  of  the  pleading, 
and  was  properly  stricken  oat 

2.  Pleading  «a>364(3)-^llaQatioB  told  prop- 
er^ strMiMi  u  redundant 

In  a  complaint  for  spedflc  performance  of 
a  contract  to  give  an  oil  lease,  which  alleged 
that  defendants  refased  to  perform  their 
agreement  and  ever  since  hare  failed  and  re- 
fused to  do  so,  an  allegation,  immediately  fol- 
lowing, that  defendaDta  repudiated  their  agree- 
ment and  declared  they  were  not  bound  by  It 
and  woDid  not  perform  it,  was  clearly  redun- 
dant and  it  was  not  error  to  strike  it  out. 

3.  SpetMe  performance  ^32(3)— Agreement 
to  exeonte  oil  lease  which  lessee  oonld  snr- 
render  will  not  be  enforced. 

An  agreement  by  defendants  to  give  plain- 
tiffs an  oil  lease  by  the  terms  of  which  plain- 
tiffs were  required  to  drill  a  well  on  the  prem- 
ises and  to  make  certidn  payments  to  defend- 
ant but  which  gave  plaintiffs  the  right  to  sor- 
render  the  lease  withont  liahili^  for  failure 
to  drill  the  well,  did  not  create  a  mutual  ohliga- 
tion,  80  that  the  agreement  of  defendants  to 
execute  the  lease  will  not  be  specifically  en- 
forced at  Che  suit  of  the  plaintiffs. 

Appeal  from  Superior  Court  Los  Angelea 
County;  lu  H.  Valentloe,  Ju^e. 

Action  for  spedflc  perfomULnce  by  Joseidi 
B.  Datmey  and  othen  agaiiut  Tbomas  B. 
Key  and  otlien.  Judgment  for  defendants, 
when  plaintiffs  declined  to  amend  alter  de- 
murrer to  the  (MHOKdalnt  was  sustf^ed,  and 
plaintiffs  appeal.  Affirmed. 

Bobert  M.  Pease,  of  Los  Angles,  tor  ap- 
pellants. 

Adolph  B.  Bosenfleld,  of  Long  Beach,  for 
reapondents. 

STDRTEVANT,  J.  Hie  plaintiffs  com- 
menced an  action  against  the  defendants  to 
oiforce  a  spedflc  contract  to  make  a  lease 
of  certain  lands  for  the  purpose  of  develop- 
ing iM  wells  thoreon.  To  the  amended  eom- 
idalnt  the  defendants  interposed  a  demurrer 
and  a  motion  to  strike.  The  motion  was 
granted  In  part  and  denied  In  part  On  July 
14,  1921,  the  demiilrer  was  sustained,  and 
the  plalntlfFa  were  given  10  chtys  to  amend. 
They  did  not  amend,  and  on  August  16  an 
order  was  made  awarding  Judgment  in  favor 
of  the  defendants  for  their  costs,  ^e  plaln- 


DABNET  V.  KET  921 
(107  >.) 

tiffs  have  appealed  from  flie  Jadgment  and 
have  brought  up  the  Judgment  roll. 

[1]  The  motion  to  strike  contained  eight 
different  assignments.  It  was  granted  as  to 
assignments  5  and  7  and  was  denied  as  to 
the  others.  The  whole  of  the  amended  com- 
plaint dearly  shows  that  it  was  the  theory 
of  the  plaintiffs  that  If  a  lease  were  made 
the  same  would  run  to  J.  P.  Dabney  as  les- 
see, and  that  the  negotiations  were  carried 
on,  at  least  in  part,  by  Clifford  R.  Dabney 
acting  as  the  agent  for  J.  B.  Dabney.  Par^ 
agraph  III  alleged: 

"That  at  the  time  of  the  execution  of  said 
agreement  to  lease  said  J.  B.  Dabney.  by  and 
through  said  Clifford  R.  Dabney,  paid  to  the 
defendants,  and  they  still  retain  the  sum  of 
twenty-five  (|26)  dollars  as  eonsideratlon  for 
the  said  agreement  to  lease." 


Acting  on  assignment  No.  6  Uie  court 
struck  out  tbe  words,  *^y  and  through  said 
Clifford  B.  Dabney."  ^e  expression  waa 
but  a  probative  fiict  not  necessary  to  the 
sufficiency  of  the  pleading,  and  was  properly 
stricken  out 

[2]  In  paragraph  IV,  among  other  tilings, 
the  plaintiffs  had  pleaded: 

"That  the  defeodante  then  failed  and  refoaed 
to  perform  their  said  agreement  to  lease,  and 
refused  to  execute  to  Uie  plaintiffs,  or  either 
of  them,  any  lease  of  said  premises,  end  ever 
since  have  so  failed  and  refused.  fHiat  de- 
fendants then  repudiated  their  said  agreement 
to  lease,  and  declared  to  plaintiffs  that  the 
defendants  were  not  bound  by  the  same  and 
would  not  perform.]  That  the  plaintiffs  and 
each  of  them  duly  performed  all  the  conditions 
of  said  agreement  to  lease  on  the  part  of  tbem 
or  either  of  them  to  be  performed,  and  that 
the  plaintiffs  and  either  of  them  since  the  time 
of  raid  tender  and  offer  always  have  and  has 
been  ready  and  irillliv  to  execute  the  said 
leaps.**    (Brackets  ours.) 

Under  assignment  No.  7  the  court  struck 
out  the  sentence  inclosed  In  brackets.  The 
sentence  was  clearly  redundant  and  the 
court  committed  no  error  in  striking  It  out 
In  the  amended  complaint  flie  plaintUEs 
pleaded: 

That  the  defendants  are  the  owners  of  a 
certain  tract  of  land  In  Los  Angeles  county. 
That  on  the  14tb  day  of  February,  1921,  the 
defendants  agreed  In  writing  to  execute  a  lease, 
"to  contain  the  foDowing  terms  and  conditions: 
CI)  Drilling  to  be  started  on  or  before  six 
months  from  and  after  the  date  thereof;  (2) 
rent  to  be  $10  per  acre  per  month  payable 
monthly  in  advance  during  said  term  of  rix 
months  unless  drilling  la  started  sooner.  In 
which  event  rent  is  to  cease;  (3)  royalty  to 
be  the  one-sixth  part  of  all  oil  or  gas  obtained, 
saved  and  sold  on  or  from  said  lands;  (4)  the 
said  lease  to  be  in  other  particulars  the  same 
as  any  usual  and  customary  oil  lease." 

That  plaintiffs  paid  $25  fbr  the  option. 
That  on  the  16th  day  of  March,  1921,  they 
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tendered  to  tli«  defttidants  a  written  lease 
which  l8  set  forth  aa  an  exhibit;  that  the 
defendants  refased  and  now  refuse  to  exe- 
cute the  lease  so  tendered  and  presented. 
They  also  plead: 

"That  as  to  the  defendants  the  consideration 
for  said  lease  (namely,  the  sum  of  f  25  cash  and 
flO  per  acre  per  month,  rental  therein  spe- 
dfied  and  the  royalties,  to  be  paid  by  the 
lessee  therein  to  the  lessor,  and  the  other 
terms  and  cormants  of  said  lease)*  mts  and 
Is  just,  reasonable  and  adeqaate.** 

They  further  allege  that  the  defendants 
threaten  to  develop  or  cause  to  be  developed 
said  lands  for  oil  and  gas  to  the  Injury  of 
the  plaintiffs,  etc.  The  respondents  Intei^ 
posed  a  demurrer  which,  among  other  things, 
pleaded  that  the  amended  complaint  did  not 
state  facts  sufficient  to  coostltnte  a  cause  of 
action.  The  respondents  support  tibe  order 
sustaining  the  demurrer  on  several  different 
grounds.  Because  of  the  view  which  we 
take  of  the  case  it  will  not  be  necessary  to 
consider  but  one  of  those  grounds. 

[3]  The  respondents  contend  that  the  form 
of  lease  which  was  presrated  to  the  defend- 
ants and  which  the  defendants  declined  to 
execute  was  not  a  mutual  obligation;  that 
In  the  lease  as  so  drawn  the  plaintiffs  did 
not  bind  themselves  to  drill,  but  on  the  oth- 
er hand  reserved  the  right  to  surrender  the 
lease  at  such  time  as  they  might  see  fit, 
whereas,  the  same  paper  purported  to  bind 
the  owners  of  the  land  "for  the  term  of 
twenty  years  from  date  hereof  and  as  long 
thereafter  as  oil,  gas,  asphaltmn  or  kindred 
substances  are  produced  in  paying  quantities 
thereon,  unless  sooner  terminated  as  herein 
provided."  The  obligation  resting  on  the 
appellants  is .  quoted  and  set  forth  by  the 
appellants  In  their  brief  as  follows: 

"4.  The  drilling  requirements  of  this  lease 
shall  be  as  follows: 

"4a.  Within  six  (6)  months  from  date  of 
this  lease,  lessee  is  to  commence  drilling  op- 
erations on  said  premises,  and  will  diligently 
prosecute  the  same  with  reasonable  diligence 
and  without  interruption  for  a  period  of  more 
than  tliirty  (30)  consecutive  days  at  any  time, 
Sundays,  and  holidays  excepted,  unless  such 
delays  are  excused  as  hereinafter  provided,  to 
a  depth  of  8,000  feet,  unless  oil  is  found  in 
paying  quantities  at  a  lesser  depth." 

"4e.  Zicssee  may  surrender  this  lease  before 
or  after  the  commencement  of  drilling,  withotit 
liability  for  failure  to  commence  or  continue 
operations;  but  upon  such  surrender  lessee 
shall  execute  to  lessors  and  record  a  quitclaim 
deed  to  said  premises.  Cancellation  and  ter- 
mination of  lease  shall  be  the  only  remedy  for 
failure  to  commence  or  continue  operations." 

In  the  case  of  Stnrgis  v.  Galindo,  68  Oal. 
28,  43  Am.  Rep.  230,  the  Supreme  Court  was 
considering  a  case  in  speciflo  performance. 
The  instrument  before  the  court  purported  to 


be  a  contract  ot  sate  of  lands  supposed  to  be 
valuable  as  a  coal  mine.  The  purported  con- 
tract contained  a  surrmder  dause  as  fol- 
lows: 

If  defendant's  assignors  "should  at  any  time 
before  the  expiration  of  the  time  hereinbefore 
fixed  for  the  completion  of  thit  contract,  to 
wit,  the  14th  iav  of  Deeemher,  A.  D.  1807,  be- 
come satisfied  that  it  was  useless  to  further 
prospect  said  lands  agreed  to  be  conveyed  for 
coal,  then  upon  giving  thirty  days*  notice  to 
said  party  of  the  first  part,  in  writing,  of  their 
intention  to  abandon  said  contract,  then  and 
thereafter  this  agreement  shall  be  void,  and 
of  no  binding  force  or  effect  between  the  said 
parties  or  either  of  them." 

The  trial  court  had  entered  a  judgment 
specifically  enforcing  the  contract.  The  Su- 
preme Court  reversed  that  Judgment  and  in 
doing  so  said: 

"It  is,  moreover,  perfectly  clear  that  a  spe- 
cific performance  of  the  contract  could  not 
have  been  performed  at  the  suit  of  Pacheco; 
for  besides  the  difficulty  ot  enforcing  the  per- 
formance of  personal  services,  the  agreement 
contained  the  express  stipulation  that  if,  at 
any  time  prior  to  the  period  fixed  for  the  com- 
pletion  of  the  contract,  Bromley  and  Jones 
should  become  satisfied  Uiat  it  waa  uselesa  fur- 
ther to  prospect  the  land,  they  should  have 
the  right,  upon  giving  thii-ty  days'  notice  to 
Pacheco  of  their  intention  so  to  do.  to  aban- 
don the  contract.  'It  is  a  general  principle/ 
says  Mr.  Fry  at  section  286  of  his  work  on 
Specific  Performance,  'that  when,  from  per- 
sonal incapadty,  the  nature  of  the  contract,  or 
any  other  cause,  a  contract  is  incapable  ot 
being  enforced  against  one  party,  that  party  is 
equ^ly  incapable  of  enforcing  it  specifically 
against  the  other,  though  Us  execution  in  the 
latter  way  might,  In  Itself,  be  free  from  diffi- 
culty attending  its  execution  In  the  former.*  ** 

It  Is  not  dalmed  by  flie  anKllants  that 
tiie  Stnrgis  Case  has  bem  overruled,  but  the 
appellants  ask  this  court  at  this  time  to  lay 
down  a  dlffa«nt  rule  so  Car  as  oil  leases  are 
concerned.  In  ttietr  Met  fliey  contend  as 
follomi: 

"Anomalous  as  it  may  seem  at  first,  this  ap- 
parent one-sidedneSB  is  the  only  fair  structure 
for  Bach  a  contract.  And,  the  oil  lease  being 
the  basis  of  the  California  oil  world,  it  fol- 
lows that  if  this  oil  industry,  if  this  tremeodoos 
young  industry  which  has  been  the  very  life 
end  salvation  of  oar  great  Southwest  these 
past  three  strenuous  years,  If  this  Indostry  is 
to  survive  and  is  to  continue  to  function  and 
expand,  it  must  be  granted  or  confirmed  the 
power  to  enforce  and  protect  with  all  the  vigor 
of  our  laws  and  judicial  system  these  con- 
tracts which  are  Its  very  foundation  and 
strength  and  its  only  opportunity  for  service 
in  fields  as  yet  undiscovered." 

However  desirable  some  other  rule  might 
be  as  applicable  to  this  specific  line  of  cases 
tt  would  seem  that  such  an  argument  should 
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be  addressed  to  tlie  Leglslatare  and  not  to 
the  courts. 

We  find  no  error  to  tbe  record.  The  Jndff- 
roent  Is  affirmed. 

We  concnr;  LANGDON.  P.  J.; 
NOTJBSB,  J. 


<3S  Csl.  App.  100} 

DAVIS  V.  DAVIS.   <Clv.  4266.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  1,  California.  June  6,  1922.  Hear- 
inf  Denied  hj  Sapreme  Court  Aog.  3,  1922.) 

1.  Divorce  ^>I84(I0)— Trial  ooarfe  tfeterml- 
nation  of  Issue  of  guilt  of  acts  prednoing 
grievous  mental  amffering  aot  disturbed  exoept 
for  abuse  of  discretion. 

Tbe  trial  court's  finding  apon  the  issue  of 
defendant's  gnilt  of  acts  producing  grlevons 
mental  suffering  will  not  be  disturbed  unless 
the  evidence  is  so  slight  as  to  indicate  abuse  of 
diaeretioii. 

2.  Qlvorae  ^(50(2)  —  Rndlngs  that  allega. 
tlons  are  untrue  not  too  geaaral  to  support 
Judgment  for  defendant. 

Findings  fn  a  divorce  salt  that  plaintifF's 
allegations  are  untrue  are  not  too  general  on 
allegations  of  specific  Instances  of  cruelty  to 
support  a  judgment  for  defendant. 

3.  Divorce  ^9lOO(2)— Flndlags  as  to  prop- 
erty rights  unnecessary  where  divoroe  dented. 

"miere  plaintiff  wife  was  denied  a  divorce, 
no  findings  on  the  existence  or  character  of  the 
parties*  property  rights  were  necessary.  ■ 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  E.  P.  Sbortall, 
Judge. 

Action  by  Loin  S.  Davis  ^Inst  M.  Wil- 
liam Davis.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Thomas  E.  ' White  and  William  P.  Hub- 
baM,  both  of  San  Francisco,  for  appellant. 

Bert  Schlesinger  and  Timothy  Healy,  both 
at  San  Francisco,  for  reqtondeut. 

TYLER,  P.  J.  This  Is  an  appeal  by  plain- 
tiff from  a  Judgment  In  an  action  for  divorce 
brought  by  her  on  the  ground  of  extreme 
cruelty. 

Plaintiff,  In  support  of  her  appeal,  claims 
that  the  findings  are  insufficient  to  support 
the  Judgment,  and  that  tliey  are  not  Justi- 
fied by  the  evidence,  which,  she  claims,  Is 
more  than  ample  and  sufficient  to  entitle  her 
to  a  decree  of  divorce  on  the  ground  of  de- 
fendant's extreme  cruelty. 

C<nDplaint  Is  also  made  that  the  trial  court 
srred  In  refusing  to  [>ermlt  plaintiff  to  In- 
trodnce  evidence  as  to  the  value  and  extent 
of  property  held  by  defendant,  or  to  make  a 
finding  as  to  its  community  or  separate  char- 
acter. 
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Plaintiff,  by  her  complaint,  alleges  that  she 
and  defendant  Intermarried  in  the  year  1907, 
and  that  there  is  issue  of  said  marriage  two 
minor  chlldroi. 

The  extreme  cruelty  alleged  is  infliction 
upon  plaintiff  of  grlerous  mental  suffering 
due 'to  the  acts  of  defendant  from  time  to 
time  during  the  marriage  relation,  and  par- 
ticularly during  the  years  1918  and  1919.  In 
this  behalf  It  Is  in  substance  charged  that 
defendant,  without  cause,  complained  of 
years  of  misery  In  consequence  of  hia  marital 
relation  with  plaintiff;  that  he  threatened 
her  with  divorce  proceedings,  absented  him- 
self from  home  without  plaintiCT's  consent, 
and  frequently  exhibited  a  violent  display  of 
temper,  and  without  Justification  or  excuse 
and  In  the  presence  of  others  abused,  belittled 
and  annoyed  her.  Other  allegations  are  to 
the  effect  that  defendant  at  different  times 
struck  plaintiff.  The  sum  of  $500  per  month 
is  alleged  to  be  a  reasonable  amount  for  the 
support  of  herself  and  children,  and  $2,500 
a  reasonable  attorney's  fee.  These  sums  are 
prayed  for,  together  with  the  dissolution  of 
the  marriage. 

Defendant  by  answer  denied  all  the  alle- 
gations of  plaintiff's  complaint.  The  record 
consists  of  700  or  more  pages,  and  the  evi- 
dence shows  many  atAa  of  alleged  cruelty 
on  the  part  of  defendant,  most  all  of  which 
were  denied  by  him,  and  he  on  his  own  be- 
half introduced  evidence  to  prove  his  kind- 
ness and  solicitude  for  plaintiff  during  their 
married  life.  Defendant  also  Introduced  evi- 
dence of  acts  of  cruelty  on  the  part  of  plain- 
tiff. The  record  also  shows  that  subsequent 
to  the  acts  complained  of  by  plaintiff  as  caus- 
ing her  grievous  mental  suffering  she  request* 
ed  defendant  to  return  to  her  and  resume 
their  marital  relations. 

The  trial  court  found  plalntifTs  allegations 
to  be  untrue  and  doiied  her  a  divorce,  but 
granted  her  an  allowance  of  the  sum  of  $350 
per  month  for  the  support  of  herself  and 
minor  children  and  $1,250  as  attorney's  fees. 

[1]  The  case  presents  a  sharp  conflict  of 
evidence,  and  is  one  clearly  falling  within 
the  so-called  "conflict  of  evidence"  rule,  and 
this  court  cannot  disturb  the  finding  of  the 
trial  court  Whetb»>  or  not  one  has  been 
guilty  of  acts  producing  grievous  mental  suf- 
fering upon  an  Innocent  party  is  a  question  of 
fact  to  be  determined  from  all  the  circum- 
stances, beeping  in  view  the  intelligence,  re- 
finement, and  delicacy  of  sentiment  of  the 
complaining  party,  and  no  inflexible  rule  as 
to  what  probative  facts  *all  exist  In  order 
to  Justify  a  finding  of  the  ultimate  fact  of 
its  existence  can  be  laid  down.  This  Is  a 
question  for  the.  trial  court  to  determine 
from  all  the  circumstances,  and  its  conclu- 
sion will  not  be  disturbed  unless  the  evidence 
is  so  slight  as  to  indicate  an  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  No 
snob  abuse  here  appears.  HacDonald  t.  Mac- 
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Donald,  165  Cal.  665, 102  Pac.  927,  25  U  R.  A. 
(N.  S.)  45;  Avery  v.  Avery,  148  Cal.  239,  244, 
82  Pac.  967;  Lewis  v.  Lewis,  167  Cal.  733, 
141  Pac.  367,  52  L.  R.  A.  {N.  S.)  676;  Dee  T. 
Dee,  84  CaL  App.  669,  168  Pac.  688. 

[2]  The  contention  tbat  the  findings  are  00 
general  upon  the  allegations  of  spedflc  In- 
stances of  cruelty  alleged  as  to  be  Insnffl- 
dent  to  support  the  judgment  Is  without 
merit.  Had  more  spedflc  findings  been 
asked  for  or  had,  they  would  of  necessity 
have  been  In  plaintiff's  favor.  Gale  t.  Brad- 
bury, 116  Cal.  39,  40,  47  Pac.  778. 

[S]  Equally  untenable  ia  the  objection  that 
the  court  committed  error  in  tailing  to  make 
findings  upon  the  eztstenoe  of  the  property 
rights  of  the  parties  or  of  Its  diaracter. 
Plaintifl  having  ueen  denied  a  divorce^  tills 
issue  became  immaterial,  and  a  finding  upon 
the  question  was  tbertfore  unneceasary. 
Smith  T.  Dabost,  148  GaL  622, 624,  84  Pac.  38. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 

We  concur:  PRBWETT,  Justice  pro  tem. ; 
BIGBARDS,  J. 

(67  Cftl.  App.  TW) 

MoCARTY  V.  WILSON.    (CIV.  4217.) 

(Difitrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.   Uaj  19,  1922.) 

Appeal  aai  error  «e»)099(4)— Daoisloa  oa  pri* 
ar  aiveal  that  eeatraot  of  purohate  was  an* 
foroeable  agalait  dafeadant  held  law  of  the 

ease. 

In  an  action  by  an  executor  against  one 
who  purchased  land  from  the  deceased,  a  de- 
cision in  a  prior  appeal  that  a  contract  be- 
tween the  deceased  end  the  purchaser  was  en- 
forceable regardless  of  an  oral  agreement  that 
deceased  would  seU  and  deliver  to  defendant  a 
good  and  suffident  title,  free  and  dear  of  all 
incomhrances,  and  that  the  purchaser  should 
pay  a  certain  sum  in  cash,  and  should  be  given 
eertidn  credit  for  the  balance  of  the  purchase 
price,  is  conclusive  on  Bubseguent  appeal  as  to 
purchaser's  claim  that  under  the  oral  agree- 
ment attending  the  execution  of  the  contract 
of  sare  the  executor  was  not  entitled  to  spe- 
dflc  performance. 

Appeal  from  Superior  Court,  Los  Angelee 
County;  Albert  Lee  Stephens,  Judge. 

Action  by  Alva  R.  McCarty,  executor  of  the 
last  win  and  testament  of  Anna  R.  McCarty, 
deceased,  against  Philip  L.  Wilson.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Uoyd  BUller  and  Philip  Wilson,  both  of 
Los  Angeles,  for  appellant 

Charles  L.  Allison,  of  San  Bernardino,  and 
Meserve  &  Meserve,  of  Loa  Angeles,  for  re- 
spondent. 

LANGDON.  P.  J.  This  Is  an  appeal  by  the 

defendant  from  a  judgment  against  him  for 


$33,023,  together  with  Interest  from  Febru- 
ary 10,  1912.  This  amount  represents  the 
balance  due  upon  the  purchase  price  of  land 
belonging  to  the  estate  of  Anna  E.  McCarty. 
deceased,  and  which  had  been  sold  to  defend- 
ant upon  an  order  of  court  made  and  entered 
In  the  course  of  probate  proceedings. 

The  record  presented  upon  appeal  la 
lengthy,  and  It  would  serve  no  useful  pur- 
pose to  discuss  the  facts  in  detail,  because 
the  matter  has  been  considered  twice  by  our 
Supreme  Court  Upon  the  first  trial  of  the 
cause,  Judgment  vras  given  for  the  defendant, 
and  tills  judgment  was  affirmed  by  the  Dis- 
trict Court  of  Am>eaL  A  hearing  waa  grant- 
ed by  our  Supreme  Court  and  said  Judgment 
in  favor  of  defendant  was  reversed.  There- 
upon the  defendant  and  present  appellant 
petitioned  the  Supreme  Court  for  a  r^earing 
of  said  matter,  and  a  supplemental  opinion 
was  filed  in  answer  to  tills  petition,  whldi 
did  not,  however*  change  the  ^ect  of  the 
opinion.  McCarty  v.  Wilson,  184  Cal.  194, 
193  Fac.  578.  Thereafter  a  second  trial  was 
had,  resulting  in  a  Judgment  for  the  plaiuUfl 
from  whi(A  tills  appeal  Is  taken.  Tbe  flsctfl 
found  by  tbe  trial  court  iqwn  tiie  preaoit 
record  present  predaely  the  same  questions 
of  law  aa  tiioae  passed  upon  by  tlie  Supreme 
Court  upon  the  former  appeaL 

Ai^ellant  ccmoedcB  that  myiy  of  the  mat- 
ters r^ed  upon  by  him  for  a  d^eaise  In  tin 
first  trial  are  settled  against  him  by  tbe 
opinion  of  tbe  Supreme  Court  npon  the  for- 
mer appeaL  One  point  however,  be  contends 
was  not  passed  npon  In  tiie  former  appeal, 
and  npon  that  point  he  relies  for  a  reversal 
of  the  Jud^nokt  Hia  position  la  atated  1^ 
him  aa  followa: 

**The  only  qaestlMi  involved  on  this  appeal  is 
whether  respondeat  under  the  drcumstaaees 
attending  the  execution  of  the  contzaet  of  sale 
ia  eatlUed  to  the  aid  irf  a  eenrt  of  equity.** 

Upon  the  former  appeal  the  Supreme  Court 
passed  upon  the  order  of  sale  made  1^  the 
probate  court  and  htid  It  to  be  valid ;  it  also 
passed  upon  the  right  of  the  executor,  as 
such,  to  enforce  a  specific  performance  of  the 
ctmtract  for  tbe  sale  and  purchase  of  tbe 
land. 

The  racord  contains  a  finding  aa  follows: 

"It  is  also  orally  understood  and  agreed  by 

and  between  the  said  parties  that  the  said 
plaintiff,  as  such  executor,  would  sell  and  de- 
liver to  tbe  defendant,  a  good  and  suffident  ti- 
tle to  the  said  premises  free  and  clear  of  aO 
incumbrances,  and  that  the  defendant  would 
buy  the  said  premises  from  the  said  plaintiff 
and  should  pay  to  the  said  plaintiff  the  sum  of 
111,000  in  cash,  and  should  be  extended  cer- 
tain credit  for  the  balance  of  the  purdiase 
price." 

It  la  upon  thia  finding  tiiat  anpdlant^  om- 
tention  upon  this  appeal  Is  baaed.  He  main- 
tains that  as  the  executor  did  not  disclose  to 
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the  probate  oonrt  the  terms  of  tbie  oral 
agreemeDt,  be  was  gnltt^  of  a  fraud  npoQ 
tbe  court  and  upon  the  defendant  He  calls 
attention  to  the  finding  that  the  defendant 
relied  upon  this  oral  contract  as  a  considera- 
tion for  entering  Into  the  contract  for  tbe 
purchase  of  tbe  land,  and  that  defendant 
relied  upon  the  promise  of  plaintiff  that  he 
would  present  to  the  [ffobate  court  a  true 
and  correct  return  and  account  of  tbe  said 
sale,  showing  all  the  terms  and  conditions 
thereof,  and  would  procure  a  confirmation 
thereof,  and  It  was  because  of  this  reliance 
that  the  defendant  failed  to  be  present  at 
the  hearing  when  the  order  of  sale  was  made 
and  failed  to  make  objection  to  the  confirma- 
tion of  such  sale  as  a  sale  for  cash.  These 
various  mattms,  he  contends,  raise  such  in- 
equity in  the  conduct  of  the  plaintiff  that  he 
Abould  be  d«iled  TtSitS  by  a  court  of  equity. 

This  contract,  made  between  the  parties 
outside  of  court  and  not  embodied  In  the  or- 
der of  court  for  a  sale  of  tbe  property,  was 
cnirtdered  the  Snprone  Oourt  In  reacb- 
iog  Its  conclusion  upon  tbe  former  ai^al. 
Hbe  oirfnion  ffled  thn^n  (184  CaX,  at  page 
199  thereof,  193  Fac.  578)  refers  to  Qie  same, 
•tatlng  tbat,  even  thoo^  the  court  were  to 
assume  that  roch  ctmtract  was  wlOt  Mc- 
<^rty,  aa  executor,  Insl^d  of  Indlridually, 
nerertbeless  its  prorldons  regarding  good 
and  sufficient  title  are  not  violated  by  tbe 
fiicts  appearing  in  the  record,  and  encb  pro. 
vislonB  do  not  fomlah  a  ground  f or  a  i^nsal 
on  tbe  part  of  tbe  detOidant  to  perform  bis 
cmtract  to  pnr(3utse  tbe  land.  Other  provi- 
sions (tf  said  agreenoit  are  dlsnused  in  said 
<H>lnl<m  of  tbe  Supreme  Oourt,  indicating  that 
the  aame  ma  folly  ccmsldered,  and  its  eflfect. 
If  any,  upon  tbe  rights  of  the  parties  hereto, 
under  the  Acts  in  evidence,  could  not  have 
been  overlotdced. 

Appellant  contends  that  tbe  opinicm  of  the 
Supreme  Gonrt  does  not  indicate  that  that 
court  had  in  mind,  spedflcally,  the  objection 
now  made  by  fti»pellant;  i.  e.,  that  this  con- 
tract between  tiie  parties  raised  certain  in- 
equitable features  In  the  case  which  would 
defeat  specific  performance,  and  therefore 
Oiat  question  is  open  for  discussion  upon  this 
appeal.  We  think  the  entire  matter  Is  fore- 
dosed  by  tbe  decision  of  the  Suprrane  Court. 
That  dA^on  held  Oiat  this  cmtract  relied 
upon  bj  appellant,  and  tbe  facts  surrounding 
It,  constitute  no  bar  to  a  decree  against  de- 
fendant for  spedflc  performance.  This  de- 
feats appellant's  claim,  regardless  of  the  na- 
ture of  the  argument  upon  which  be  may 
proceed,  nils  is  a  suffldent  answer  to  tbe 
point  made  np<m  appeal,  bnt,  if  it  Is  any 
satisfactltm  to  the  antellant  to  know  beyond 
a  doubt  that  the  Supreme  Gonrt  of  this  state 
has  considered  tbe  precise  argument  he  now 
mates  In  support  of  bis  general  contention, 
it  may  not  be  amiss  for  us  to  add  that  an 
examination  of  the  record  presented  to  the 


Supreme  Court  upon  the  formM-  appeal  re* 
veals  that  the  attorney  who  at  that  time 
represrated  tbe  present  appellant  contended 
in  an  elaborate  brief  that  this  unfulfilled 
agreemwt  between  tbe  parties  raised  an  In- 
surmountable obstacle  to  affording  to  plain- 
tiff tbe  remedy  of  specific  performance  of  tbe 
contract  for  the  sale  and  purchase  of  tbe 
laud. 

The  Judgment  is  affirmed. 

We  concur:  STUBTEVANT,  J.;  NOUBSE,  J. 


(67  Cat.  App.  686) 

MoGUIRE  V.  ALUMINUM  PRODUCTS  CO. 
OF  THE  PACIFIC  COAST.    (Civ.  4199.) 

(DUtrict  OoBrt  of  Appeal,  First  District,  Di- 
vision 1,  California.   Blay  8,  1922.) 

1.  Appeal  aid  error  «=»IOIO(I)— Finding  sap- 
ported  by  suflldeit  evidence  sot  disturtied. 

In  an  action  by  a  factor  for  damages  for 
breads  of  a  contract  to  fill  orders  for  goods 
solidted  by  bim,  held,  there  being  sufficient  evi- 
dence to  support  a  finding  of  the  amount  of  un- 
filled orders  which  was  less  than  daimed  by 
plaintiff,  the  finding  could  not  be  disturbed  on 
appeal. 

2.  Faetors  *s»66-^b  .  actloe  by  faotor  for 
breaoli  ef  ooitraet^  proof  of  amoHSte  paid  as 
ooBimlssloH  warranted  snder  plea  of  p^r- 
■ent. 

In  an  action  by  a  factor  for  damages  for 
breach  of  a  contraot  to  fill  orders  lor  goods 
solidted  by  him,  keid  that  under  a  plea  of  pay- 
ment, proof  and  a  finding  as  to  the  amounts 
paid  i^ntifl  by  defendant  on  eonunissions  due 
bim  under  the  contract  were  warranted, 

3.  Factors  4s»6fr-EvWesos  snfllelost  to  tnp- 
port  finding  ef  snonnt  sf  sesmlsBlaBS  psid 
factor  snder  oestraet. 

In  an  action  by  a  factor  for  damages  for 
breadi  of  a  contract  to  fill  orders  for  goods  so- 
lidted by  bim,  held  the  evidence  was  suffideot 
to  support  a  finding  of  the  amounts  paid  plain- 
tiff by  defendant  as  commissiona  due  him  un- 
der Uie  contract 

4.  Faotors  ^3>45— Cannot  recover  payments  to 
aaleemen  or  travdisg  or  stationery  sxpessee 
■nder  oentraet  to  pay  oonnileslen  on  sales. 

Under  a  contract  whereby  a  manufacturer 
agreed  to  pay  a  factor  a  commission  of  SS  per 
cent  on  sales  made  by  bim,  tbe  factor  may  not 
recover  sums  paid  by  him  to  his  salesmen  or 
for  bis  traveling  expenses  and  stationery. 

5.  Fsdors  ^»4S— Cannot  recover  expenses  In- 
oarred  In  trying  to  peresade  prindpal  not  to 
breadi  conirad. 

Under  a  contract  whereby  a  mannfadarer 
agreed  to  fill  orders  solicited  by  a  factor  and 
to  pa;  him  25  per  cent,  on  his  sales,  tbe  fador 
cannot  recover  expenses  incurred  in  trying  to 
persuade  the  manofacturer  not  to  breach  the 
agreement  to  fill  orders,  as  sndi  expenses  are 
not  the  natural  and  proximate  result  of  such 
breach. 
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6.  Factors  4s»44— May  not  reoovor  c*mmlssloii 
on  gootfa  rotarnwl  ttaronili  m  fult  of  prin- 

olpal. 

Under  a  contract  agreeing  to  pay  a  factor 
a  commiasion  for  goods  sold,  he  waa  not  en- 
titled to  a  commission  on  goods  sold  which 
were  returned  to  bis  principal,  where  their  re- 
tain waa  not  caoaed  by  any  act  or  omiasion  of 
the  latter. 

Appeal  from  Snpertor  Court,  Alameda 
Coanty;  Stanley  A.  Smith,  Judge. 

Action  by  Elmer  E.  McGulre  against  the 
Aluminum  Products  Company,  of  the  Pacific 
Coast,  a  corporation.  From  a  Judgment  for 
plaintiff  for  leas  than  demanded,  he  anpeals. 
Affirmed. 

Chatles  L.  Brown,  of  El  Oentro,  and.  Al- 
bert E.  Carter,  of  Oakland,  for  appellant 

Breed  &  Burpee^  of  Oakland,  for  respond- 
ent 

TYLER,  P.  J.  This  iB  an  action  to  recov- 
er  damages  for  breach  of  contract.  In  snb- 
Btance  the  complaint  alleges  that  on  the  5th 
day  of  Kfarch,  1919,  plaintiff  and  defendants 
entered  into  an  agreement  in  writing  by 
which  the  Aluminum  Products  Company 
agreed  to  manufacture  and  ship  certain  arti- 
cles of  aluminum  ware  and  cause  the  same 
to  be  transported  for  the  purpose  of  Suing 
orders  to  be  solicited  by  plaintiff;  that  by 
the  terms  of  said  contract  plaintiff  was  to 
receive  a  commission  of  25  per  cent,  on  sales 
effected  tbrougfa  his  personal  efforts.  It  Is 
recited  that  the  parties  entered  upon  the 
performance  of  their  agreement,  and  that 
plaintiff  thereafter  secured  orders  In  the  sum 
of  $17,871.01,  which  defendant,  in  violation 
of  its  contract,  failed  to  fill,  thereby  depriv- 
'ing  plaintiff  of  his  commission,  amounting  to 
the  ram  of  |4,467.S0.  As  flowing  from  this 
alleged  breach  of  contract  plaintiff  claims 
special  damages  In  the  sum  of  $3,809.22.  In 
snivcH^  of  falB  claim  for  special  damages 
plaintiff  alleges: 

(1)  That  he  was  tit  Chicago,  engaged  in  the 
fiilflUment  of  hla  contract  when  ho  discov- 
ered defendant's  n^lect  and  failure  to  per- 
form Its  contract*  and  that  In  consequence 
he  was  required  to  return  to  Oakland,  where 
the  factory  of  defoidant  company  Is  situate, 
where  he  waa  compelled  to  remain  from  June 
20,  1919.  to  July  10. 1918,  in  an  effort  to  in- 
duce  dMendant  to  make  deliveries,  and  by 
reason  thereof  was  required  to  expend  for 
railroad  fare,  hotel  bills,  and  other  expense 
the  sum  of  $766J.O. 

i^)  That  during  this  period  plaintiff  had 
a  number  ot  salesmen  working  for  him  In 
different  parts  of  the  country,  selling  goods 
under  the  contract;  that  In  consequence  of 
def«idant'B  breach  In  not  filling  sudi  orders, 
plaintiff  waa  required  to  lose  the  time  of  fimr 


salesmen  for  the  period  of  two  we^a,  there- 
by  causing  i^lntlfl  to  suffer  a  loss  of  |2,- 

442.24. 

(3)  That  on  September  15. 1919,  because  of 
defendant's  breach,  plaintiff  was  again  re- 
quired to  go  to  Oakland  and  incur  additional 
expense  and  suffer  additional  loss  occasioned 
by  the  delay  of  defendant  in  making  deliv- 
eries, in  the  sum  of  $240. 

(4)  That  certain  post  cards,  order  blanks, 
booklets,  etc.,  prepared  by  plaintiff  and  fur- 
nished to  defendant,  were  not  used,  ther^y 
damaging  plaintiff  in  the  furth^  sum  of 
$216. 

(5)  niat  on  account  of  such  breach  of  con- 
tract certain  goods  shipped  were  returned  to 
the  factory,  and  the  commlasion  thereon  was 
by  defendant  charged  back  to  plaintiff,  and 
this  item  of  damages  is  alleged  to  amount  to 
the  sum  of  $154.98. 

Defendant  denied  the  Becnring-  of  the  or^ 
dei-s  as  alleged  by  plaintiff,  and  also  denied 
all  spoclal  damage,'  and  set  up  payment  on 
account  at  demands  of  plaintiff,  in  the  sum 
of  «1^8m 

[1-4]  After  trial  the  court  found  against 
plaintiff  on  every  item  claimed  as  apedal 
damage,  bat  found  that  defendant  had  tailed 
to  flu  acc^ited  iad$n  In  the  sum  of  $8,062.- 
95,  upon  whlcdi  plaintiff  was  rattltled  to  a 
commission  of  25  per  cent,  or  the  sum  of 
$2,166.73;  that  defendant  had  paid  on  ac- 
count thereof,  as  alleged  in  its  answer,  the 
sum  of  $1,818.30,  leaving  a  balance  due  to 
plaintiff  In  the  sum  of  $347.42,  for  whidi 
sum  plaintiff  waa  given  judgment  Plaintiff 
appeals  from  such  Judgment  and  as  grounda 
for  reversal  contends  that  the  evidence  does 
not  support  the  finding  that  the  unfilled  or- 
ders were  limited  to  the  sum  of  $8,662.95,  it 
being  claimed  that  the  evidence  establishes 
plaintiff's  allegation  that  the  total  amount  of 
orders  procured  and  not  filled  amounted  to 
the  sum  of  $17,870.01.  The  only  evidence  to 
support  the  Issue  of  the  tqtal  amount  of  or- 
ders taken  and  not  filled  la  found  in  the  testi- 
mony of  plaintiff  himself.  A  bill  of  particu- 
lars was  demanded  by  defendant  which  was 
ordered  furnished  by  the  court  In  conform- 
ity therewith  a  statement  was  produced  by 
plaintiff  of  the  amount  of  his  alleged  sales, 
but  there  was  testimony  showing  that  many 
of  the  items  contained  therein  were  errone- 
oos.  Upon  this  Bubject  there  was  a  conflict 
of  testimony,  lliere  was,  however.  suflSdent 
evidence  to  rapport  the  finding  of  Uie  trial 
court  as  to  the  amount  of  orders  ptocnted, 
and  tinder  the  well-establiSbed  role  this  de- 
termination cannot  be  disturbed  on  appeal. 
Ai^llant  further  claims  tliat  there  is  oo 
pleading  to  Justify  or  evidence  to  supp<nt  tb» 
finding  as  to  the  portion  of  the  amount  found 
by  the  trial  court  to  have  been  paid  to  bim 
on  account    The  record  does  not  support 


QsaFor  otber  caaes  see  Mine  toptc  and  KSIT-NUUBBB  In  all  Key-Numbered  Disests  and  ladexM 


Digitized  by  Google 


CaL)  TmjE  IKS.  A  TRUST  00 

this  contenUon.  Defendant,  by  amended  an- 
swer, i^eaded  payment,  and  there  Is  testimo- 
ny to  show  that  phdntlff  was  paid  all  the 
commissions  to  which  the  court  found  him 
to  be  entitled.  Upon  the  question  of  special 
damage  the  finding  ot  the  court  as  to  the  first 
four  claims  above  enumerated  Is  as  follows: 

"The  court  makea  no  finding  thereon  for  tba 
reason  that  such  BTerments,  and  each  of  them, 
are  immaterial  and  aurplQS  aTerments  in  said 
complaint  and  any  finding  thereon  would  be  a 
finding  upon  an  immaterial  Issue,  and  for  the 
further  reason  tbat  no  evidence  was  introduced 
at  the  trial  in  support  of  such  averments." 

[6]  These  alleged  claims  for  special  dam- 
ages are  all  baaed  upon  the  one  breach  of 
the  contract  The  contract,  however,  no- 
where provides  that  def«idant  was  to  pay 
any  sums  lyy  way  of  commissions  or  expenses, 
in  excess  of  the  25  per  cent  on  the  price  Ust. 
This  was  tbe  sole  compensation  which  plain- 
tiff was  to  receive.  Whatever  arrangemoits 
he  made  with  his  salesmen  or  whatever  sums 
he  expended  for  his  traveling  expenses  and 
stationery  was  a  matter  that  concerned  him 
alone.  Under  such  ctrcnmstances  expenses 
incurred  In  an  endeavor  to  persuade  a  de- 
fendant to  perform  his  contract  are  not  the 
natural  and  proximate  result  of  tbe  act  com- 
plained of.  We  are  of  tbe  opinion,  therefore, 
that  the  trial  court  rightfully  concluded  that 
these  items  were  duplicated  claims,  as  tbe 
commission  provided  for  covered  them. 

[1}  Upon  the  fifth  Item  ot  special  damage, 
which  Is  based  upon  the  alleged  foct  that 
certain  goods  were  delivered,  then  shipped 
back  to  tbe  factory  and  the  commission  there- 
on originally  credited  was  charged  back 
against  plaintUTs  account,  the  court  found 
upon  Boffldoit  evidence  tliat  tbe  return  of 
tbe  goods  was  not  caused  by  any  act  or  omis- 
alon  upon  the  part  of  the  defendant  for 
wtkldi  reason  idalntiff  was  entitled  to  no 
commission  thereon. 

No  other  questions^  are  presented. 

For  the  reasons  ^vea  the  judgment  Is  af- 
firmed. 

We  ooncmr:  KEStRIGAN,  J,;  ^lOHT, 
Justice  pro  ton. 

(57  C&l.  App.  «SO . 

TITLE  INS.  4l  TRUST  CO.  v.  PFENNING- 
HAUSEN  at  al.   (Civ.  3707.) 

(IMstrict  Court  of  Appeal,   Second  District, 
Division  1,  California.   May  12,  1922.) 

1.  Mortgages  «sa549  —  Netloe  «f  forselosure 
sale  to  tenant  ef  siortiagad  property  Is  neo* 
essary  to  render  hln  liable  for  rent  to  psr- 
ehaser  at  sale. 

Under  Code  Civ.  Proc.  |  707,  by  which  pur- 
diaaer  on  a  Judicial  aale  of  mortgaged  property 
is  entitled  to  the  rents  and  profits  thereof  un- 
to redemption,  and  Civ.  Code,  |  1111,  provid- 


.  T.  FFENioNa  HAusmr  927 
p.) 

tng  tiiat  no  tenant  who,  before  notice  of  tbo 
grant,  baa  paid  rent  to  grantor,  ahall  suffer 
damage  thereby,  notice  of  the  sale  must  have 
been  had  by  the  tenant  of  the  mortgaged  prop- 
erty to  render  him  liaUe  to  such  purchaser  for 
the  rent 

2.  Evidence,  «=»89— ProsniBptloa  that  themr 
recorded  certlftoate  of  Judicial  sale  lo  ovar- 
oome  by  proof  that  tenants  were  without  no- 
tice of  sale. 

The  presumption  under  Code  (Sv.  Proc.  t 
1063,  Bnbd.  15,  that  the  sheriff  on  selling  real 
estate  at  a  Judicial  sale  has  not  only  issued  a 
certificate  of  sale  to  the  purchaser,  but  has  filed 
a  duplicate  thereof  for  record  in  the  county 
receiver's  office  aa  required  by  section  700a,  so 
as  to  constitute  constructive  notice  to  tenants 
of  tbe  property  of  tbe  transfer  of  the  titie,  is 
disputable,  and  Is  overcome  by  evidence  that 
such  tenants  were  without  notice  of  the  sale. 
In  which  case  they  ere  Justified  under  Civ.  Code, 
S  llll,  in  paying  the  rent  to  their  leaser  for 
the  remainder  of  the  term. 

3.  Mortgages  «sa54ft— Recordation  of  deed  Is 
constnietlve  notice  to  tenants  of  pnrehaser's 
acqnisltlon  of  title. 

The  filing  of  a  sherifTa  deed  to  property  for 
record  Is  constructive  notice  to  tenants  of  sale 
of  land  under  mortgage  foreclosure,  and  the  ac- 
quisition of  title  by  the  purchaser  so  that  they 
are  liable  to  such  purchaaer  for  use  and  occu- 
pation for  tbe  remainder  of  their  term. 

4.  Appeal  and  error  «==>93l( I)— Findings  eon- 
strued  most  strongly  in  support  of  Judgment. 

Findings  must  be  construed  most  strongly 
in  support  of  tbe  Judgment 

5.  Appeal  aad  error  «=34I7(2)— Inclusion  of 
party  for  whom  plaintiff  bid  In  the  proper^ 
at  foreclosure  sale  as  appellant  In  notice  of 
appeal  hold  •rroneous  ao  against  dofendanta 

In  action  for  rent. 
On  appeal  from  a  judgment  for  defendants 
In  an  action  for  rent  by  tbe  parchasers  at  a 
foreclosure  sale,  one  not  a  party  to  tbe  action 
for  whom  the  court  found  that  plaintiff  bid  la 
the  property  and  held  it  for  his  use  and  bene- 
fit was  improperly  induded  aa  appellant  in  the 
notice  of  appeal ;  plaintiff  being  the  real  party 
in  Interest  entitled  to  maintain  the  action  so- 
far  as  defendants  were  concerned. 

Appeal  trom  Superior  Court,  lUverside 
County;  Hugh  H.  Craig,  Judge. 

Action  by  the  Title  Insurance  &  Trust 
Company  against  A.  Pfennlngbausen  and 
others.  Judgment  (or  defendants,  and  plain- 
tiff appeals.  Affirmed. 

Edw.  F.  Wetarle  and  Asa  V.  Call,  both  of 
I<os  Angeles,  and  O.  K.  Morton  and  Hayden 
L.  Hewes,  both  of  Riverside,  for  appellant. 

Walter  C  Davison,  ot  Btvendde,  for  re- 
spondents. 

SHAW,  J.  ^is  Is  an  appeal  by  plalntUT 
upon  tbe  judgment  roll  from  a  judgment  en- 
tered In  favor  of 'defendants. 

As  appears  from  the  complaint,  the  cause 
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of  acHcm  stated  therein  was  to  recover  for 
the  use  and  occupation  of  certain  lands  of 
which  plaintiff  allied  U  was  at  all  times 
mentioned  the  owner  and  which  defendants, 
with  Its  consoit,  held  and  occupied  for  a  pe- 
riod of  two  years  fttun  and  after  January  1, 
1917. 

Appellants*  contention  la  that  the  findings 
are  insufficient  to  support  the  judgment. 
The  material  facts  appearing  therefrom  are 
that  on  January  13,  1917,  at  a  sale  on  mort- 
gage foreclosure  proceedings,  the  plaintiff 
bought  in  and  became  the  owner  and  holder 
ot  a  certificate  erf  sale  to  the  land  in  ques- 
tion, upon  the  surrendw  of  which  oertiflcate 
it,  on  January  21,  1918,  received  a  deed  to 
the  pr<^erty,  and  ever  since  said  date  plain- 
tiff had  been  the  owner  of  the  property; 
that  Rogers  Develoimient  Company  was,  pri- 
or to  the  sale  upon  foreclosure  of  the  mort- 
gage thereon,  in  which  proceedings  the  title 
thereto  was  acquired  by  plaintiff,  the  owner 
thereof,  and  on  October  1,  1916,  leased  the 
same  to  defendants  for  the  term  of  one  year 
(or  one-fourth  of  the  crop  produced  thereon, 
and  thereafter,  without  demand  for  posses- 
sion or  notice  to  quit,  defendants  continued 
in  possession  for  the  year,  which  expired  on 
OctobCT  1,  1918,  the  effect  of  which,  as  pro- 
vided in  section  1161,  Code  of  Civil  Proced- 
ure, was  to  renew  the  lease  upon  the  same 
terms ;  "that  on  Octc^r  1,  1917,  defendants 
not  having  received  or  been  given  any  notice 
of  the  claim  or  claims.  If  any,  of  said  Title 
Insurance  &  Trust  Company  to  the  rent  or 
any  portion  thereof,  •  •  •  for  the  year 
ending  October  1,  1917,**  thereupon  paid  the 
same  to  Rogers  Development  Company ;  that 
In  payment  of  the  tent  due  for  the  year  end- 
ing October  1, 1918,  they  set  aside  one-fourth 
of  the  crop  grown  up<m  the  land  and  left 
the  same  thereon  as  roital  of  said  prttnlses, 
of  which  fact  they  notlfled  me  Thomas  F. 
Joyce,  who  was  the  duly  authorized  agent 
of  plaintiff. 

From  these  facts  the  court,  as  a  matter  of 
law,  concluded  that  defendants  were  not  in- 
debted to  plaintiff  in  any  sum  whatsoever. 

That  defendants  had  the  use  and  occopa- 
tlon  of  the  land  from  the  time  of  the  issu- 
ance of  the  certificate  of  sale  of  the  mort- 
gaged property,  to  wit,  from  January  13, 
1917,  to  October  1.  1918,  clearly  appears.  It 
likewise  appears  that  for  the  use  thereof 
for  the  year  expiring  October  1,  1917,  de- 
fendants paid  the  rental,  not  to  plaintiff  as 
holder  of  the  certificate  of  purchase  in  the 
foreclosure  proceedings,  but  to  Rogers  De- 
velopment Company,  who  up  to  the  time  of 
the  sale  was  the  owner  of  the  property. 

[1  ]  The  right  on  the  part  of  the  purchaser 
upon  a  judicial  sale  of  mortgaged  property 
to  receive  the  rents  and  profits  thereof,  or 
the  value  of  the  use  and  occupation,  based 
upon  the  provisions  of  section  707,  Code  of 
Civil  Procedure,  has  been  repeatedly  sus- 
tained. Page  T.  Rogers,  SI  Cal.  201;  Walk- 


er T.  McCusker,  71  GaL  S95,  12  Pac.  723 
Clarke  and  Cain  v.  Oobb.  121  Cal.  085,  M 
Pac.  74.  The  provisions  of  the  section,  bow- 
ever,  must  be  read  in  connection  with  section 
lUl,  Civil  Code,  whldi  provides  that  grants 
oC  raits  are  good  and  ^ectlve  without  at- 
tommait  at  the  tenants,  but  no  tenant  who. 
before  notice  of  the  grant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage 
thereby.  In  the  cases  dted  it  was  made  to 
appear  that  the  tenant  had  either  actual  or 
constructlTe  notice  of  the  sale  imder  whlcA 
be  was  required  to  pay  the  rental  of  the 
property  to  the  pordiaaer  holding  tlie  certlil- 
cate. 

It]  Indeed,  appellant  In  its  argument 
seems  to  concede  that  notice  la  necessary, 
but  insists  that  sinc^  under  section  700a, 
Code  of  GItU  Procedure,  it  Is  made  the  duty 
of  the  dierlff  when  selling  real  estate  at  a 
judldal  sale  not  only  to  Issue  to  the  pundiaa- 
er  a  certificate  of  sale,  but  to  file  a  duplicate 
thereof  tor  record  In  the  office  of  the  connty 
recorder,  we  must  Indulge  In  the  presump- 
tion that  sudk  official  duty  was  r^nilarly 
and  duly  po^rmed  (subdivision  IS,  |  1963, 
Code  Glv.  Proc.);  in  other  words,  that  the 
certificate  of  sale  was  filed  for  record,  which 
if  done,  such  act  constituted  constructive 
notice  at  least  to  defendants  of  the  transfer 
of  title.  Since,  however,  the  presomption  in- 
voked by  ap[>ellant  is  a  disputable  one,  it  la 
deemed  to  have  been  overcome  by  the  evi- 
dence upon  which  the  court  based  the  find- 
ing hereinabove  quoted,  to  the  ^ect  that  de- 
fendants were  without  notice  of  the  sale  and 
purchase  by  plaintiff.  H^ce,  since  at  the 
time  of  the  payment  of  the  rent  to  Rogers 
Development  Company  defendants  had  no 
notice  of  the  sale  under  foreclo8iu*e,  or  of 
the  fact  that  plalnUff  was  the  purchaser  of 
the  property  in  such  proceedings,  they  were, 
as  provided  in  section  1111,  Civil  Code,  jus- 
tified In  paying  the  rent  to  their  lessor  In 
discbarge  of  any  liability  for  the  use  and 
occupation  of  the  propraty  for  tlie  year  end- 
ing October  1,  1917.  * 

[3]  As  stated,  the  deed  of  the  property  to 
plaintiff  was  filed  for  record  <m  January  21, 
191S,  of  which  fact  and  the  acquisition  of 
title  to  the  property  by  plaintiff  defendants 
must  be  deemed  to  have  had  constructlTe 
notice  and  were  liable  to  plaintiff  for  the 
use  and  occupation  ct  the  property  thence  on 
to  October  1,  1918,  when  they  surrendered 
possession. 

[4]  It  appears  from  the  findings  that  they 
recognized  plaintiff  as  entitled  to  the  reot 
for  the  entire  year  and  delivered  to  plaintiff 
upon  the  premises  <Hie-fourth  of  the  crop 
grown  and  harvested  during  said  year,  of 
which  fact  plaintiff  was  repeatedly  notified, 
and  made  no  objection  to  the  tender.  Apply- 
ing the  rule  that  findings  must  be  construed 
most  strongly  in  support  of  the  judgment, 
we  think  th^  Are  auffident  to  suiipwt  the 
same. 
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tB]  For  8om«  reason  not  appearing  by  tbe 
ncorA,  Thomas  F.  Joyce  was  Induded  as 
appelant  In  the  notice  of  appeal.  Be  was 
not  a  party  to  the  action,  and  although  the 
coart  finds  that  plaintiff  bid  In  the  property 
at  the  fMedosnre  sale  for  his  use  and  ben- 
efit and  at  all  times  held  It  tot  his  use  and 
benefit,  snch  fact,  if  troe,  was  no  concern  of 
defendant&  As  to  them,  plaintlft  was  the 
real  party  In  Interest  and  was  entitled  to 
maintain  the  action.  'WYilker  t.  McOuaker, 
71  OaL  696.  12  Pac.  723;  Ckirtelyoa  ▼.  Joaes, 
182  Oal.  181.  64  Pac.  119. 

The  Jod^inent  Is  aflSrmed. 

We  ooncnr:  OONBBZ,  P.  J.;  JAUBS,  J. 


(57  Cal.  App.  4«2] 

KOBLICK  V.  LARSON  at  al.  (CIv.'  4208;  S. 
F.9959.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tision  1,  Oaliforaia.  27. 1022.  Hear- 

ing Denied  by  Supreme  Ooxurt  June  26, 
1922.) 

I.  Vendor  and  parohaser  «=»37{l)— Parehiser 
may  rely  upoa  false  repreeeatatloas  aHhoooh 
ha  hat  Meant  ef  kaowlege. 

A  parcbaser  of  real  estate  may  rely  on  false 
represmtatlons  althongh  he  has'  means  of 
knowledge,  and  Is  nnder  no  daty  in  sndi  a  case 
t«  employ  his  means  of  knoinedge. 

Z  Vendor  and  pnrchaser  «=»37(1)— Isdepead- 
eat  lavestlgatloB  of  real  estate  not  made 
by  purobaaer  where  under  eoatrol  of  vender. 

An  independent  fnTestlgBtioQ  by  a  purchaser 
of  real  estate,  such  as  to  predade  his  reliance 
on  vendor's  statements,  was  not  made  where 
an  inexperienced  purchaser  Tisited  the  land, 
accDmpanied  br  v^ulor,  hi  whom  he  had  fall 
e<infldence,  and  at  all  times  controlled  bj  bis 
suggestions. 

3.  Appeal  aad  error  «=»l07r( I)— Failure  to 
■ake  speeMo  iniNBg  held  aot  preJndMal. 

Where  vendor  claims  that  pnrcbaser  in- 
Testigated  the  land,  a  finding  that  purchaser  had 
no  knowledge  would  ordinarily  include  the  ele- 
ment of  want  of  investigation,  and  this  general 
finding  is  not  prejudicial  where  a  correct  spe- 
dfie  finding  would  be  adverse  to  the  objeettug 
party. 

On  Bearing  In  Supreme  Court. 

4k  Jadgmeat  «=»194— SpeeHIo  perforaunoe  «&b> 
49(2),   SI  —  Judgment   supported  notwKh- 
staadlng  failure  to  Had  oa  all  Issues;  remedy 
ilsnied  If  ooBtract  was  Inequitable  at  to  de- 
fendant, or  consideration  was  Inadequate. 
Plaintiff,  to  ^force  epeciflc  performance  of 
a  sale  of  land,  must  show  that  the  contract  as 
to  defendant  waa  Just  and  reasonsble,  and  up- 
on adequate  conrideration,  and  a  finding  against 
plaintiff  niM>n  this  Issue  is  sufficient  to  sustain 
judgment  for  defendants  notwitfastandlng  fail- 
ure to  find  on  other  issues. 
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Appeal  from  Snperior  Ooxnrt,  Sonoma  Coun- 
ty; B.  U  fntompson,  Judge. 

Action  by  Nison  Eoblick  against  Otto  A. 
Larson  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

F.  A,  Meyer,  of  Petaluma  (E.  J.  Dole,  of 
Petaluma,  of  counsel),  for  appellant 

W.  F.  Cowan,  of  Santa  Rosa,  and  F.  J. 
Bmlt^  of  Petaluma,  for  reapondents. 

TTUER,  P.  J.  This  is  an  action  brought  to 
enforce  apedfle  performance  of  a  contract 
relating  to  certain  real  property.  The  action 
was  the  result  of  a  real  estate  transaction  In- 
volving some  66  acres  of  land  situated  near 
Windsor  in  the  cotmty  of  Sonoma,  which  ap- 
pellant, as  an  agent  of  the  owners,  sold  to 
respondent  Laiwrn.  Tta  lactn  are  substan- 
tially without  oonfllet;  and  are  In  snbatance 
as  fallows: 

One  James  B.  Dowd  and  his  wife,  Sarah, 
were  the  owners  of  the  land,  and  In  January. 
1020,  appellant  procured  an  option  entitling 
him  to  either  purchase  or  sell  the  same.  This 
option  was  never  exercised  by  him,  and  was 
canceled,  but  Dowd  and  his  wife  verbally  au- 
thorized plaintiff  to  buy  or  sell  the  ranch  for 
116,600  net  to  the  owners.  Respondents  Hor- 
ovltz  and  Noreen  were  real  estate  brokers 
who  associated  themselves  with  appellant  for 
the  sale  of  the  iR-operty,  and  they  procured 
a  purchaser  for  the  same  In  respondent  Lar- 
son. According  to  the  agreement  of  sale  Lar- 
son was  to  pay  the  sum  of  $22,000  for  the 
property.  This  sum  was  made  up  by  a  cash 
payment  of  $0,800,  a  note  for  $8,000  secured 
by  a  mortgage  and  the  balance  of  the  consid- 
eration was  to  be  paid  by  a  conveyance  to 
appellant  of  the  land  In  dispute,  which  con- 
sisted of  a  house  and  lot  In  Petaluma  valued 
at  $4,200.  After  the  transfer  of  the  land  was 
made  to  lArson,  in  accordance  with  the  terms 
of  the  agreement  xtt  sale,  he  refused  to  exe- 
cute a  deed  of  the  Petaluma  property  to  aih 
pellant,  but  conveyed  the  same  to  respondents 
Horovltz  and  Noreen,  the  assodatea  of  ap> 
pellant.  Thereupon  this  action  was  Imnight, 
and  HoroTlta  and  Noreen  are  Joined  as  par- 
ties defoidant  All  respcmdents  Joined  in 
common  cause  against  appellant.  They  ap- 
peared by  answer  and  cross-complaint  alleg- 
ing fraudulent  representations  on  tlie  part 
of  irialntiff  with  reference  to  the  sale  of  the 
property.  These  alleged  fraudulent  represen- 
tations were  to  the  effect  that  plalntlfl  owned 
the  land,  and  had  paid  $19,000  tberefw,  and 
that  it  was  worth  $25,000;  that  the  trees  an^ 
vines  growing  thereon  were  in  a  good  and 
healthy  condition  and  that  ttM  land  produced 
an  Income  of  $6,000  a  year.  Defendants 
sought  damages  under  their  cross-complaint 
to  the  extent  of  $5,600,  together  with  a  prayer 
that  it  be  decreed  that  respondents  Horovitx 
and  Noreen  were  entitled  to  an  undivided 


«=>For  otber  cases  see  same  topic  and  KBT-NUUBER  io  aU  Ker-Numbered  DlgesU  aad  Indexes 
207P.-60 
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me-thlM  tntnest  In  the  honse  and  lot  in 
Petaluma.  AnTellsnt,  answering  tbe  cross- 
complaint,  denied  tbat  plalntlfl  or  hie  assod- 
.ates  had  made  any  false  representations,  and 
alleged  that  respondent  Larson  purchased  the 
property  after  full,  fair,  and  complete  exam- 
ination of  the  same. 

Tbe  trial  court  found  in  substance  that  the 
representations  as  to  ownership,  income,  and 
productiveness  of  the  lands  were  false ;  that 
the  land  was  not  suitable  for  raising  fruit 
trees  or  grape  Tines,  and  that  the  vines  or 
trees  growing  thereon  were  not  sound  and 
healthy  as  represmted,  but,  on  the  contrary, 
were  unsound,  decayed,  and  unhealthy,  and 
were  dying  out,  and  that  trees  would  not 
grow  on  the  land  on  account  of  the  poor  qual- 
ity of  the  soil.  The  court  further  found  that 
the  property  was  reasonably  worth  the  sum 
of  ¥16,500,  and  no  more.  Transfer  of  the 
Petaluma  property  was  refused,  and  owner- 
ship tbeTe<tf  was  decreed  to  be  in  defendant 
Larson,  In  addition  to  which  a  money  judg- 
ment for  the  sum  of  $1300  was  entered  in  his 
favor.  Appellant  appeals  from  the  Judgment, 
and  contends  that  the  trial  court  failed  to 
find  on  a  material  Issue,  which,  it  is  claimed, 
Justifies  a  reversal  of  the  Judgment  The  Is- 
sue referred  to  is  that  defendant  Larson 
made  an  Independait  investigation  of  the 
property,  and  had  the  means  of  ascertaining 
the  truth  of  the  character  of  the  land,  and 
that  he  completed  tlie  pandiaBe  after  such 
Investigatioa  had  been  made  by  him. 

[1]  In  response  to  this  issue  the  findings  of 
the  trial  court  are  to  the  effect  that  Larson 
had  no  knowledge  or  any  means  of  ascertain- 
ing the  truth  or  falsity  of  the  representations, 
but  that  be  had  full  and  implicit  confidence 
In  defendants,  and  relied  upon  their  state- 
ments, and  was  Induced  thereto  to  make  the 
purchase  and  transfer.  The  principle  is  well 
established  that  a  purchaser  Is  Justified  In  re- 
lying upon  false  reivesentatlMiB,  and  bis 
rights  are  not  destroyed  because  means  of 
knowledge  are  open  to  him,  and  no  duty  in 
law  is  devolved  upon  him  In  such  a  case  to 
unploy  such  means  of  knowledge.  Spreckeli 
V.  GorrUl,  152  Cal.  383,  02  Pac.  1011 ;  Ruhl  v. 
Mott,  120  Cal.  668,  63  Pac.  304;  Grata  v. 
Schuler.  26  Cal.  App.  U7,  120,  142  Pac.  899. 

[2]  Appellant  concedes  tbla  to  be  the  rule, 
but  he  ciatms  that  the  principle  has  no  ai^ll- 
cation  where  an  Independent  Investigation  Is 
made  by  a  purchaser,  and  he  contends  that, 
as  the  pleadings  raised  this  Issue  and  there 
is  evidence  upon  the  subject,  the  findings  are 
incomplete,  and  do  not  conclude  the  issue. 
It  would  se^  that  a  finding  that  one  has  no 
knowledge  of  the  subject  Includes  the  ele- 
ments of  want  of  Investigation  and  lack  of 
consequent  Information  following  upon  such 
Investigation.  This  reasoning  seems  to  be 
conceded  by  appellant,  but  it  is  argued  that 
it  cannot  avail  respondents  In  the  face  of 
positive  evidence  that  an  Investigation  was 
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made.  It  la  true  that  flie  record  disdows 
that  Larson  did  at  different  times  attempt  to 
make  an  Investigation,  but  it  further  shows 
that  upon  all  these  occasions  he  was  accompa- 
nied by  the  agents,  and  was  controlled  entire- 
ly by  their  suggestions,  and  that  sntdi  Investi- 
gations were,  in  consequence,  unsucceasfuL 
True,  he  was  requested  by  them  to  dig  uptm 
the  land  to  ascertain  the  depth  of  the  soil, 
and  in  so  doing  discovered  bard  pan,  but  the 
evidMice  further  shows  that  this  meant  n<Hh- 
ing  to  him,  as  he  was  Inexperienced  In  and 
knew  nothing  about  farm  lands,  or  what  the 
presence  of  hardpan  might  indicate.  Tbe  ev- 
idence upon  this  subject  fully  supports  the 
finding  that  Larson  relied  implicitly  and  sole- 
ly upon  the  representations  of  the  agents, 
whom  he  considered  and  believed  to  be  his 
friends.  Under  such  circumstances  tbe  court 
was  Justified  In  finding  that  Larson  had  no 
knowledge  or  means  of  ascertaining  the  truth 
or  falsity  of  tbe  representations. 

[91  Eveu  If  we  concede  the  findings  to  be 
subject  to  the  criticism  here  made,  stlU  we 
cannot  see  how  this  can  avail  plaintiff,  for.  in 
view  (tf  the  conclusion  reached  by  the  trial 
court,  a  direct  and  spedflc  finding.  If  made^ 
would  of  necessity  have  been  adverse  to  him. 
As  before  stated,  the  evidence  shows  conclu- 
sively that  no  real  Investigation  was  ever 
made  by  Larson,  but  that  he  d^>ended  entire- 
ly upm  the  r^resentatlona  ot  plaintiff  and 
his  associates.  Under  such  drcumstances, 
failure  to  find  spedfically  on  this  subject  i» 
not  ground  for  reverssL  Bstate  of  Connors, 
110  CaL  408,  42  Pac.  006;  S^ter  t.  Senter. 
70  CaL  619.  628,  U  Pac.  782;  Halght  Oos- 
tanlcb,  184  Cal.  426, 194  Pac.  26. 

We  are  therefore  of  the  opinion  that  tfw 
findings  are  suffldent  to  supptnt  the  Jud^ 
ment.  For  the  reasms  given  It  is  afflnned. 

We  coneor:  KBKUGAN.  J.;  KNIQHT, 
Justice  pro  tan. 

Optnlim  of  Supreme  Court  In  Bank  Daiying 
Hearing. 

PER  CURIAM.  [4]  The  action  in  this  case 
was.  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  In  such  an  action 
It  Is  necessary  for  the  plaintiff  to  show  that, 
as  to  tbe  defendant,  the  contract  was  Just  and 
reasonable,  and  that  the  defendant  received 
an  adequate  consideration.  The  pleadings 
put  in  issue  the  question  whether  or  not  the 
contract  was  Just  and  reasonable  and  the  con- 
sideration adequate  as  to  the  defendant  Lar- 
son. The  findings,  omitting  all  consideration 
of  the  finding  on  the  question  whether  or  not 
the  defendant  Larstm  made  *an  Independent 
investigation  of  the  property  or  had  the 
means  of  ascertaining  the  truth  as  to  the 
character  of  the  land,  show  beyond  question 
that  the  consideration  received  by  Larson 
was  not  adequate,  and  that  as  to  him  the  con- 
tract was  not  Just  and  reasonable.  Ttie  jnde- 
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ment,  tberef ore,  should  have  been  In  favor  of 
Larson,  as  It  was,  and  the  District  Court 
properly  affinned  it.  regardless  of  the  ques- 
tion whether  the  flnding  covered  all  other  Is- 
sues or  not. 
The  petition  for  rehearing  is  denied. 

SHAW,  a  J.,  RICHARDS,  Justice  pro 
tern.,  and  hAVflOK.  WILBUR.  LJQNNON, 
SLOAMB,  and  WASTS^  JJ^  concur. 


(57  CaL  App.  751) 

LUITWIELER  v.  LUITWIELER. 
(Civ.  4231.) 

(District  Court  of  Appeal,  First  District,  DI- 
Tision  2.  Oolifomia.   Hay  22,  1922.) 

1.  DIvonw  ^=>67  —  order  exciudlnB  husband 
from  home  pending  action  Improper. 

An  order  excladiog  defendant  hnsband  from 
Us  residence  pending  hearing  of  the  divorce 
action,  was  not  within  the  trial  court's  sound 
discretion,  where  there  was  no  showing  that 
he  had  been  guil^  of  or  threatened  physical 
ininry  to  his  wife. 

2.  Divorce  (S=3l  —  Provisional  remedies  are 
matters  of  statutory  regulation. 

In  view  of  Civ.  Code,  H  136-148,  provision- 
al remedies  in  divorce  cases  are  the  matter  of 
statutory  regulation. 

3.  Appeal  and  errer  «=>277— Certain  exoep- 
tloas  wrtttai  tato  bm  of  noeptlons  by  stat- 
ato. 

Thongh  a  bin  of  exceptions  does  not  ex- 
pressly contain  an  exception,  certain  exceptions 
are  written  into  it  by  Code  Civ.  Proc.  |  647, 
declaring  that  certain  matters  are  deemed  to 
have  been  excepted  to. 

Appral  from  Superior  Court,  Los  Angles 
County;  Thomas  0.  Toland,  Judge. 

Action  by  Sophia  C.  Lnltwieler  against 
Samuel  W.  Luitwteler.  Pi^^m  an  order  or 
orders,  defendant  ai^)eal8.  Reversed  In  part. 

See,  also^  202  Pac.  166. 

Taylor  &  Forgy,  of  Lea  Angles,  fbr  anp^ 
lant 

Bradner  W.  X^ee,  Bradner  W.  Lee.  Jr.,  and 
Kenyon  F.  Lee.  all  at  Los  Angeles;  fbr  re- 
spondent 

8TUUT1GVANT,  J.  This  Is  an  ai^nl  from 
an  OTder  restraining  the  defendant.  The  or- 
der  was  issued  pending  the  hearing  of  a  dt- 
nme  case.  What  cause  <tf  action  is  pleaded 
In  the  divorce  case  does  not  appear.  The 
appellant  has  brought  up  the  order,  bla  no- 
tice of  SKieal  therefrom,  and  the  UU  ot  ex.- 
teptiaan.  The  ord«r  appealed  firom  might 
more  properly  be  termed  five  several  orders 
all  contained  In  one  papec.  We  have  Insert- 
ed our  own  nnmbering.  but  otherwise  the 
charging  part  of  the  orders  is  as  follows: 


"(1)  It  is  hereby  ordered,  adjadged,  and  de- 
creed that  said  defendant,  antn  the  fiuther  or- 
der of  this  eonrt,  be,  and  he  Is  heretqr,  or- 
dered to  forthwith  vacate  the  residence  of 
plahitiff,  known  and  designated  by  number  and 
street  as  No.  2114  South  Crensbaw  boulevard, 
Los  Angeles,  Cal. 

"(2)  It  is  further  hereby  ordered  that  de- 
fendant refrain  from  either  directly  or  indi- 
rectly disturbing,  speaking  to,  or  writing  to,  or 
in  any  other  manner  communicating  with,  plain- 
tiff antn  the  father  order  of  this  court. 

MS)  And  it  is  further  herein  ordered  that 
defendant  may  lock  the  room  in  said  premises 
wberein  bis  personal  belongings  are  contained, 
and  retain  tbe  key  to  said  room. 

'(4)  And  it  Is  furtber  hereby  ordered  that 
said  defendant  shall  forthwith  deliver  to  coun- 
sel for  plaintiff  the  key  to  the  front  door  of 
said  premises,  and  any  other  keys  that  will  give 
defendant  ingreas  to  said  premises,  or  sny  part 
or  portion  thereof. 

"<S)  It  Is  farther  hereby  ordered  that  C.  A. 
Rees,  as  receiver,  appointed  by  this  court  In 
action  No.  B88P59,  In  interlocutory  decree  en- 
tered therein  be,  and  be  Is  hereby,  required  to 
pay  to  the  defendant  herein  the  sum  of  $100 
per  month  upon  tbe  Ist  day  of  each  and  every 
month  until  the  further  order  of  this  court, 
and  cbarire  the  same  to  said  defendant  in  said 
action,  relating  back  to  and  commencing  with 
the  1st  day  of  September.  192L*' 

ri]  The  appellant  concedes  that  the  sec- 
ond order  was  within  the  power  ot  the  trial 
court  Therefore  It  Is  eliminated  from  at- 
tack. The  third  order  ai^ears  on  its  face 
to  be  a  permission  granted  to  the  defendant, 
and  WAS  not  adverse  to  him.  The  fifth  order 
may  also  be  said  to  be  a  permission  grant- 
ed to  the  defendant  and  not  an  order  ad- 
verse to  him.  Ther^ore  we  will  address  our- 
selves to  orders  1  and  4.  Those  two  orders 
are,  bi  1^1  effect,  a  direction  that  the  de- 
fendant forthwiOi  deliver  the  outside  door 
to'  the  plaintiff,  and  thereafter  to  re- 
main away  from  the  reddence  of  the  plain- 
tiff until  the  further  order  of.  the  court 
From  tlie  UU  of  exceptions  it  appears  that 
the  re^dence  mentioned  is  tbe  resldrace  of 
both  imrtlea;  Indeed,  that  it  Is  ^e  home- 
stead ot  said  parties ;  that  tbe  plalntitr  and 
defraidant  are  husband  and  wife;  that  both 
of  them  are  74  years  of  age  or  thereat)Outs; 
and  tlmt  an  unmarried  daughter"  and  at  least 
one  son  are  members  of  the  same  household. 
It  also  appears  that  the  plaintiff  was.  on 
the  14th  day  of  September.  1921.  confined  to 
her  bed;  tliat  she  had  suffered  ttom  two 
strokes  of  paralysis,  and  was  In  «  nervous 
condition;  that  she  occupied  a  room  up- 
stairs In  a  roomy  house,  and  defendants 
room  is  downstairs.  In  his  affidavit  the  de- 
fendant daimed  that  hla  properties  were  be- 
ing withheld  tiem  him  by  his  wife,  and  that 
he  had  commenced  an  adilon  against  her  to 
recover  the  same,  and  had  progressed  to  a 
ptdnt  where  a  receiver  had  been  appointed 
and  the  recelw  had  obtained  possesion  ot 
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wtain  of  the  i^opertiei,  ttnt  tte  defendant 
had  not  obtained  i^iysical  posseealoa  there- 
of. The  daughter,  Addaldeg  acted  as  secre- 
tary for  taw  mother. 

In  the  aflldavit  of  the  daoi^ter  It  Is  stat- 
ed: 

"That  on  the  14th  day  of  September,  1921. 
said  defendant  stated  hi  the  hearioB  of  plaintiff 
that,  U  he  did  not  recdve  from  her  the  snm  of 

$1,000  immediately,  he  wonid  sen  the  house- 
hold  furniture  and  furnishings  of  plaintiff;  that 
defendant  accused  one  of  fais  sons  of  stealing 
his  (defendant's)  shoes;  that  the  conduct  and 
statements  of  defendant  caused  plaintiff  to 
become  extremely  nervous  and  UI.  and-cansed 
plaintiff  to  cry;  •  *  *  that  defendant  called 
in  the  police;  •  *  •  that  defendant  conduct- 
ed himself  in  a  lend,  angry,  and  belligerent 
manner;  that  plaintiff  hea^  the  altercation  be- 
tween defendant  and  his  said  son,  and  the  con- 
▼ereatton  between  the  police  officers  and  the 
defendant  and  said  Dr.  Wilson;  that  the  con- 
duct of  said  defendant  resulted  In  plaintiff  cry- 
ing, and  caused  her  to  hecome  extremely  nerv- 
ous and  iH;  that  affiant  fears  that,  if  said  de- 
fendant is  not  removed  from  ssid  rendence,  his 
conduct  may  result  in  the  death  of  the  plahitifl 
herein,  affiant's  mother." 

Some  of  the  foregolns  facts  are  corroborat- 
ed in  the  affidavit  of  Dr.  L.  B.  Wilson.  The 

doctor  also  states: 

"That  it  is  absolutely  necessary  that  the 
plaintiff  herein  be  kept  quiet  and  undisturbed, 
and  that  the  presence  of  the  defendant  in  the 
house  with  plaintiff  exdtes  her  to  such  a  degree 
that  ft  is  highly  dangerons." 

Then  is  no  statement  In  the  evidence  that 
the  defendant  has  threatened  physical  in- 
jury, or  that  he  has  hem  gnllty  of  physical 
Injnry  to  the  plaintiff.  Under  these  drcum- 
atances  It  may  not  be  said  that  the  trial  court 
was  acting  wlthhi  a  sound  dlscretios  In  mak- 
ing tihe  order  excluding  the  defendant  from 
bis  resldmce  pending  the  hearing  of  the  di- 
vorce case;  In  so  ruling  we  are  not  to  be 
understood  as  holding  that  the  order  Is  proi^ 
or  or  can  be  made  under  other  ctrcumstancQs. 

[2]  ProvMonal  ronedles  in  divorce  cases 
are  the  mattor  of  statutory  regulation. 
Grannie  v;  Superior  Court,  146  GaL  246,  256. 
70  Pac.  891. 106  Am.  SL  Bep.  23 ;  Civ.  Code, 
SS  136-148.  Counsel  have  not  called  to  our 
attention  and  we  find  no  statute  in  Califor- 
nia authorizing  the  making  of  such  an  order. 
In  Iowa  the  Supreme  Court  recmtly  held  In 
Moir  V.  Moir,  182  Iowa,  370,  165  N.  W.  1001, 
that  an  injunction  wonld  not  be  issued  In  a 
divorce  case  to  prevent  a  wife  from  killing 
her  husband,  the  court  saying: 

"According  to  the  plaintiff,  one  who  has  made 
it  clear  that  she  has  murderous  intentions,  and 
has  given  probable  cause  to  believe  that  she 
will  carry  them  out,  will  be  adequately  restrain- 


ed by  an  Injnactlonal  order.  This  means  that, 
while  the  punishmrait  for  murder  wfl]  be  no  de- 
terrent, the  danger  of  comparatively  very  mild 
punishment  for  contempt  of  court  wHl  insure 
safety  from  murderous  attack.  Another  differ- 
entiation from  the  usual  is  that  the  husband 
will  suffer  great  Impairment  In  health  and  may 
even  suffer  death  because  the  wife  uses  pro- 
fane and  abusive  epithets.  The  daim  first  ad- 
verted to  wm  receive  no  aerlova  ctm^erstlon 
here.  There  is  no  immtaient  danger  of  murder 
on  the  part  of  one  who  will  desist  because  a 
restraining  order  issues.  It  might  be  added 
that  such  order  la  not  supposed  to  be  usually 
available  to  restrain  the  commissimi  of  a 
crime." 

In  Qiapman  v.  Chaianan,  25  N.  J.  Bq.  891, 
the  wife  alleged  Oie  adnltei7  of  her  husband. 
By  an  tnterlocntory  motion  she  asked  that 
he  be  excluded,  pen^ng  tlie  litigation,  fnmi 
the  house,  which  she  alleged  was  bar  own 
property.  tUxe  court  said: 

"The  qnestloD  here  is,  whetiier  this  court  will 
exclude  the  defendant  from  the  house  in  which 
he  and  his  wife  reelde  with  their  family,  and 
iriiere  as  yet  he  has  a  ri^t  to  dwell,  merdy 
because  his  wife  has  filed  her  bill  for  divorce 
on  the  ground  of  adultery.  To  do  so  would, 
to  say  the  least  of  it,  be  to  prejndge  bim.  Cer- 
tainly, the  prpposition  that  a  husband  against 
whom  his  wife  files  a  bQI  for  divorce  on  the 
ground  of  adultery,  is,  in  ease  she  claims  to  be 
the  owner  of  the  house  in  whidi  they  dwell, 
to  be  banished  from  hie  home  untfl  It  shall  have 
been  determined  by  the  result  of  tiie  litigation 
whether  his  wife's  charges  are  well  or  ill  found- 
ed, is  novel  and  extraordinary.  It  cannot  be 
maintained.  The  prayer  of  the  petition  Is 
denied,  and  the  petition  dismissed." 

-[J]  The  respondent  objects  to  the  bill  of 
exceptions  Iteing  used  by  appellant  because  it 
does  not  contain  an  exception.  It  does  not 
expressly  contain  an  exce{>tlon,  but  the  stat- 
ute writes  Into  such  a  bill  certain  exeep- 
tlona.   Code  Civ.  Proc.  |  647. 

The  respondent  objects  to  a  c<HisIderatlon 
of  the  appellant'?  main  point  to  the  effect 
that  orders  1  and  4  were  Improperly  made. 
In  making  this  objection  respondent  claims 
that  the  appellant  is  resting  his  case  on  the 
proposition  that  certain  flndlngs  are  not  sup- 
ported by  the  evidence.  But,  as  we  nnd^- 
atand  the  appellant,  he  is  not  making  such 
a  claim,  nor  is  he  claiming  that  the  trial 
court  should  have  made  findings  in  ruling  on 
a  mere  motion.  Waller  v.  Weston,  125  Cal- 
201,  204,  S7  Pac  892.  We  und^stand  biai 
to  be  claiming  that  the  evidence  received  did 
not  warrant  injunctive  r^ef  either  manda- 
tory or  prohibitory  In  80  far  as  orders  1  and 
4  are  concerned. 

For  the  reasons  herein  set  forth,  orders 
hereinabove  nuuibered  1  and  4  are  reversed. 

We  concur:  LANQDON,  P.  J.;  NOUBSB.J. 
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PEOPLE  V.  ROMERO.    (Cr.  8S3.) 

(District  Oonrt  of  Appeal,  Becond  IMstrict, 
DMston  2.  Oallfoniia.  May  29,  19S2.) 

1.  Crimlad  law  «s>377-^AooMMd  oaaaot  la- 
trodnee  evldeaee  of  geod  rapatatloa  far  va- 

raclty. 

It  waa  not  error  tor  the  court  to  restrict  the 
testimoiv  of  witDesaes  as  to  the  character  of 
accused  in  a  prosecution  for  homidde  with  ref- 
erence to  the  reputation  of  sccoaed  for  truth, 
honesty,  and  fnteffrity. 

2.  Crlmlaal  law  «a»l i70)/2(5)— Cross-axanl- 
■atloa  as  to  nattw  etborwiss  tsstlHed  to 
without  obieotloi  by  sana  witness  Is  aot 
prejndlelal. 

Brror,  if  any,  in  permitting  cross-examina- 
tion of  a  witness  for  defendant  as  to  whether 
the  mother  of  witn,efl8  did  not  state  defendant 
took  a  knife  was  not  prejudicial  to  accused 
where  substantially  the  identical  question  was 
asked  in  snother  part  of  the  cross-examination, 
and  an  answer  permitted  by  the  defendant  with- 
out objection. 

8.  Criminal  law  ^1 1  IO(6)~C«>rt  oaa  eorraot 
raevrd  as  to  natters  wtthla  awn  kaowtodfo 
wttkoot  oallloo  wKaessat. 

The  omission  from  the  transcript  of  tes- 
timony of  some  lango^re  of  the  witness  was  a 
matter  entirely  within  the  court's  own  knowl- 
edse,  the  sTidence  having  been  received  in  its 
presence,  and  it  was  therefore  not  necessary  to 
call  any  witnesses  to  testify  concerning  it  be- 
fore an  order  incorporating  the  omitted  lan- 
gosge  in  the  record  was  made. 

4.  Crimlml  law  «s»l  I  IO(3)~Coart  oaa  oor- 
roet  steiWBrapliio  traasarlpt  of  tastlmoay. 

Under  Code  (M.  Proc.  i  273,  the  notes  of 
the  shorthand  reporter  and  his  transcript  made 
from  them  are  only  prima  fscie  evidence  of 
the  testimony,  and  it  Is  the  doty  of  the  judge 
to  make  the  record  contain  the  language  used 
by  the  witness  by  allowing  an  amendment  of 
the  record  to  supply  omitted  testimony. 

5.  Crimlaal  law  4s=»6&3(l)— Shirt  won  by  ae- 
ened  held  admissible  In  rebnttal  of  tostlHony 
ha  was  woondsd. 

In  s  prosecution  for  homicide,  where  ac- 
cused testLBed  thst  he  was  wounded  in  seversl 
places,  snd  bled  profusely,  it  was  proper  re- 
buttal for  a  witness  for  the  stste  to  produce  the 
shirt  worn  bj  aecnsed  when  he  waa  arrested 
shortly  after  the  homicide  to  show  there  was 
'■0  blood  OB  It 

Appeal  from  Superior  Coait,  Los  Angeles 
Clonnt7;  Rubs  Avery,  Judge. 

Jose  Romero  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals  from  the 
judgment,  and  from  the  order  denying  his 
motion  for  a  new  trial.  Affirmed. 

A.  Orflla.  Draest  R.  Orflla,  and  Robert  J. 
Adcodic,  all  of  Lob  Angelee,  for  appellant. 

V.  S.  Webb.  Atty.  Ora.,  and  John  W.  Bfalt- 
nan.  Deputy  Atty.  Gen.,  tm  the  Fettle. 


ROh£EBO  033 
P.) 

OBAIG,  J.  Defendant  uppeaiiB  from  a  judg- 
tnent  upon  a  rerdict  of  guilty  of  murder  in 
the  second  d^ree  and  from  an  order  denying 
his  motion  for  a  new  triaL  The  evidence 
substantially  establishes  the  following,  among 
other  facts:  On  a  Saturday  night  and  Sun- 
day morning  a  dance  was  given  at  the  house 
of  Emillo  Duran,  at  Lankershim.  The  mem- 
bers of  the  party  consumed  a  considerable 
amount  of  intoxicating  liquor,  and  on  Sunday 
morning,  as  the  dancers  were  leaving,  a  die- 
pate  arose  between  one  Reza  and  one  Dalgado. 
During  the  difficulty,  which  appears  to  have 
been  more  or  leas  of  a  free-for-all  fight,  Eml- 
]lo  Duran  received  a  knife  wound  from  which 
be  shortly  afterward  died.  The  defendant 
was  observed  by  witnesses  brandishing  a 
knife  at  tlie  door  of  the  Duran  home,  at 
which  time  he  made  the  statement  that  lie 
would  permit  no  one  to  leave  the  house.  This 
was  shortly  preceding  the  time  that  the  de- 
ceased was  stabbed.  It  was  testified  also 
lhat  the  def aidant  stabbed  Juan  Duran,  the 
father  ot  the  deceased,  and  another  party 
named  Escarzlga. 

[1]  It  is  not  contended  that  the  evidence 
was  inauffident  to  sustain  the  'verdlct  but 
the  appeal  Is  based  upon  several  alleged  er- 
rors, first  of  which  is  that  the  court  restrict- 
ed the  testimony  of  character  witnesses,  re- 
fusing to  permit  them  to  state  the  defend- 
ant's reputation  for  truth,  honesty,  and  in- 
tegrity. This  ruling  by  the  court  waa  a  prop- 
er one.  People  v.  Cowglll,  93  CaL  596, 29  Pac. 
228,  and  People  v.  Fair,  43  CaL  137. 

[2]  Maria  Salisado  was  called  as  a  witness 
on  behalf  of  the  defendant  On  cross-exami- 
nation she  was  asked  whether  or  not  upcm  a 
certain  occasion  subsequent  to  the  killing,  her 
mother  did  not  tell  her  that  Jose  Romero  took 
a  large  knife  with  which  be  used  to  kill  hogs 
to  the  dance.  This  was  objected  to  upon 
cross-examination,  and  the  objection  waa 
overruled.  The  witness  answered  the  ques- 
tion. It  cannot  be  said  that  the  court's  rul- 
ing upon  this  waa  prejudicial,  even  though 
erroneous,  because  almost  the  Identical  ques- 
tion was  asked  in  another  part  of  the  cross- 
examination,  and  an  answer  permitted  by  the 
defendant  without  objection.  This  question 
was  as  follows: 

"Did  not  your  mother  state,  in  your  pres- 
ence, on  the  23d  of  August,  1921,  the  time 
which  I  have  mentioned,  that  Jose  Romero  took 
the  knife  which  he  had  In  the  house  and  osed 
to  kill  hogs,  to  the  dance  with  him  that  night  r 

[S,  4]  It  Is  urged  that  the  coiurt  erred  in  al- 
lowing an  amendment  of  the  record  ot  the 
daily  transcript  of  testimony  to  supply  some 
language  which  the  reporter  bad  omitted. 
^The  matter  was  one  entirely  within  tlie 
coortfs  Awn  knowledge,  the  evidence  having 
beea  received  in  its  presence,  and  it  was  not 
necessary  to  call  any  witnesses  to  testify  con- 
cerning the  matter  before  the  order  vfBB 
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made.  The  notes  of  the  sbortband  reporter 
and  Ilia  transcript  made  from  them  are  onlf 
prima  fade  evidence  of  the  testimon?.  Sec- 
tion 273,  Code  Civ.  Proc.  It  Is  the  duty  of 
the  judge  to  make  the  record  contain  the  lan- 
guage used.  This  was  directly  dedded  In 
People  V.  Coi,  76  Cal.  281,  18  Pac  332,  con- 
cerning the  Instructions  and  the  same  prin- 
ciple applies  to  the  testimony. 

[fi]  Objectlm  is  made  to  several  rulings  of 
the  court  on  the  taking  of  the  testimony  of 
the  witness  Krause.  As  to  those  pertaining 
to  questions  on  direct  examination,  the  obJei> 
tlons  ur^ed  upon  appeal  were  not  stated  when 
the  questions  were  asked  and  the  court's  rul- 
ing made.  The  same  witness  was  called  by 
the  prosecution  in  rebuttal,  and  was  shown  a 
shirt  This  he  testified  was  the  one  which 
defendant  was  wearing  when  he  was  arrestea 
soon  after  the  homicide.  To  this  evidence 
objection  was  made  that  It  was  not  proper  as 
rebuttal.  The  defendant  had  testified  that 
during  the  fight  he  had  been  wounded  In  sev- 
eral places,  and  had  bled  a  great  deal.  The 
shirt  was  offered  to  rebut  this  testimony. 
Tor  that  purpose  it  was  competent  and  rel- 
evant The"  fact  if  It  were  one,  that  there 
were  no  bloodstains  on  it  would  be  a  matter 
to  be  weighed  by  the  Jury  in  determining 
whether  or  not  the  defendant's  statements 
about  having  been  injured  were  true.  How- 
ever, if  it  had  such  stains,  this  would,  of 
course,  corroborate  his  testimony. 

We  And  no  error  in  the  record,  and  the 
Judgment  is  thec^ore  affirmed. 

We  concur:  FINLATBON»  P.  J. ; 
WORKS*  J. 


aa  Cal.  App.  76») 
WALL  V.  HUNTER  at  al.    (Civ.  4218.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  22,  1922.)  ' 

1.  Costs  <9=>l  12(2)— DemaiKl  for  ••oartty  from 
■oMresldent  plaintiff  suffletont,  tliOB|li  aot 
filed  asd  though  after  damsrrsr  and  aaswer. 

Demand  for  secnrity  for  costs  from  a  non- 
nsident  plaintiff  is  sufficient,  though  not  filed 
bt  the  action  and  though  made  after  demurrer 
and  answer,  there  being  no  requirement  to  the 
contrary  in  Code  Civ.  Proc.  |S  1036,  1037. 

2.  Appeal  ud  error  ^1024(3)— Fladisg  oa 
qaestiOB  of  fast  of  ■oaresldeqco  for  purpose 
of  sooorlty  for  oosts  not  distoiiiad. 

The  finding  by  the  trial  court  on  the  qnes- 
tion  of  fact  of  nonresldence  of  plaintiff  for 
purpose  of  secnrity  of  oosts  cannot  be  dis- 
turbed on  appeaL 

Appeal  from  Superior  Court,  Blvertide 
County ;  Wm.  H.  Dehy,  Judge. 

Action  by  Sarah  J.  Wall  against  J.  George 
HnntOT  and  ot^ws.  From  Judgment  of  dla- 
missal,  plaintiff  appeals.  Affirmed. 

See,  also,  190  Pac  776  ;  200  Pac  929. 


BBFOBTER  ffOA 

D.  B.  (^apln,  Lee  R.  Taylor,  and  Jamea 
L.  Ktag,  all  of  Los  Angeles,  tor  appelant 

A.  Alrd  Adair,  of  Riverside^  for  respond- 
ents. 

N0UR8E,  J.  This  Is  an  appeal  by  plain- 
tiff from  a  Judgment  dismissing  ho*  action 
as  to  the  defendant  John  J.  Wall,  upon  the 
ground  €hat  she  bad  failed  to  comply  with 
a  demand  for  security  for  costs  In  the  ac- 
tion, she  being  a  nonresident  of  the  state. 
The  action  was  commenced  on  August  19. 
1910,  by  plaintiff  against  three  defendants. 
Hunter,  Wall,  and  Winder,  charging  them 
with  alloiating  the  affections  of  her  hus- 
band and  in  procuring  him  to  make  a  will 
dislnhwltlng  her.  Summons  was  served  up- 
on the  defendant  Wall  while  he  was  in  at- 
tendance upon  the  superior  court  in  River- 
side county  during  the  progress  of  plaiatifTs 
contest  of  the  will  of  her  husband.  On  May 
S,  1920,  the  defendant  Wall,  served  and  filed 
his  special  appearance  In  this  action  and  at 
the  same  time  gave  notice  of  motion  to 
quash  the  service  of  summons,  upon  the 
ground  that  he  was  a  resident  of  the  state 
of  Nevada  and  was  served  while  In  attend- 
ance upon  the  court  as  a  suitor  and  party 
interested  in  said  proceedings  and  as  a  wit- 
ness thereat  On  the  same  day  the  defendant 
Wall  served  and  filed  a  demurrer  to  plain- 
tiff's complaint,  upon  the  sole  ground  that 
the  trial  court  had  no  Jurisdiction  of  the  de- 
fendant. The  motion  to  quash  was  granted 
and  the  demurrer  sustained.  The  plaintiff 
thereupon  saed  out  a  writ  of  certiorari  to 
review  these  orders,  and,  on  July  19,  1920, 
the  District  Court  of  Appeal  of  the  Second 
district  Division  2,  ruled  that,  by  the  flUng 
of  the  demurrer  to  the  complaint,  the  de- 
fendant. Wall,  had  submitted  his  person  to 
the  Jurisdiction  of  the  court  and  that  it 
was  error  to  grant  the  motion  and  sustain 
his  demurrer  It  was  held,  however,  that, 
as  plaintiff  had  an  adequate  remedy  by  ap- 
peal, certiorari  would  not  lie,  and  according- 
ly the  writ  was  discharged.  Thereafter  the 
matter  was  again  brou^t  before  the  superi- 
or court  and.  on  January  13,  1921,  the  court 
made  an  order  setting  aside  Its  previous 
ruling  and  overruled  the  demurrer  and  grant- 
ed this  defendant  20  days  In  which  to  an- 
swer the  complaint.  On  January  22,  1921,* 
this  defendant  served  on  the  plalntitr  a  de- 
mand for  security  for  costs,  in  accordance 
with  the  provisions  of  section  1036,  Code  of 
Civil  Procedure,  based  upon  the  ground  that 
she  was  a  nonresident  of  the  state.  As  the 
plaintiff  failed  to  comply  with  the  demand 
in  the  30  days  allowed  by  section  1037,  this 
defendant,  on  February  25.  1921,  served  and 
filed  bis  notice  of  motion  to  dluniss  tho  ac- 
tion, ffhis  motion  was  granted  some  four 
months  later,  on  June  29. 1921,  and  judgment 
followed  disndssing  the  action  as  to  defend- 
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ut,  WaU.  In  this  Judgment  the  trial  court 
found  as  a  matter  of  tact  that  the  plaintiff 
had  failed  and  neglected  to  file  an  under- 
taking within  the  time  allowed  by  the  stat- 
ute and  that  none  had  been  filed  at  the  time 
of  the  Judgment,  and  that  the  plaintiff  was 
in  fact  a  nonresident  of  the  state  at  the  time 
of  the  institutliHi  of  the  action.  It  is  from 
this  judgment  that  the  appeal  Is  prosecuted. 

The  points  urged  by  appellant  are  (1)  that 
the  defendant.  Wall,  baring  answered  the 
complaint  by  filing  a  general  demurrer  and 
afterwards  an  answer  thereto,  waived  his 
right  to  make  a  demand  for  security  for 
costs ;  <2)  that  the  court  erred  In  dismissing 
the  action  because  the  plaintiff  was  in  fact 
a  resldeot  of  the  state  of  California;  and 
(S)  that  the  court  erred  in  dismissing  the 
action  because  the  demand  for  costs  was  not 
"filed"  in  the  action. 

[1,2]  As  to  points  1  and  8,  it  is  sufficient 
to  refer  to  the  statute,  secdons  l<t38  and 
1037,  Code  of  Civil  Procedure.  'Riese  sec- 
tions do  not  require  that  the  demand  for 
costs  be  filed  or  that  it  be  made  and  served 
upon  the  plaintiff  before  demurra  or  an- 
swer. As  to  the  second  point  urged,  it  Is 
anfllcient  to  say  that  the  question  whether 
the  idaintlff  was  In  fact  a  nmreRMent  ctf  the 
state  was  the  Tery  Jiaestlon  which  the  trial 
court  was  called  upon  to  dedde  and,  harlng 
fonnd  that  ithe  was  a  nonresident,  the  Judg- 
m^t  cannot  be  disturbed. 

Ju^ment  affirmed.      •  . 

We  concur:  LANODON,  P.  J.;  STDRTB- 
VANT.  J. 


(S7  Cal.  App.  631) 

MARTIN  V.  GOING. 


(Civ.  3768.) 


(INstrict  Court  of  Appeal,  Second  District, 
Division  1,  California.   May  8,  1922.) 

1.  Assignments  «=>t34— On  denial  of  assign- 
ment  In  action  on  tabor  claims,  harden  on 
assignee  to  show  assignment  In  writing. 

Where,  in  an  action  by  the  asgignee  of  la- 
bor claitDfl,  tbe  answer  denied  the  nTle^dons 
made  in  tbe  complaint  as  to  the  a8si;mmeDtB, 
the  effect  of  snch  denial  was  to  place  tbe  bar- 
den  npon  plaintiff  to  show  asMgnments  made  in 
accordance  with  the  reqairements  of  Civ.  Code, 
I  855,  providing  that  no  assignment  of  wages 
should  he  valid  unlras  made  In  writing  by  tbe 
person  by  whom  the  wages  were  earned. 

2.  Master  and  servant  4=>83  —  Penalty  wages 
•topped  by  action. 

Under  St  1918,  p.  294  (Deering's  Gen. 
Laws  Supp.  1921,  Act  No.  2142b).  "penalty 
wages"  stopped  running  upon  the  commence- 
ment of  an  action  to  collect 

8.  Assignments  €=»8(^Penaity  wages  not  pre- 
served after  assignment  of  claim. 
An  assignment  of  a  labor  claim  does  not 
carry  with  it  and  pres«ve  in  favor  of  the  as- 


signee tbe  right  to  penalty  accndng  snbseqi^ent 
to  the  date  of  asrignment  under  St.  1919,  p. 
294  (Deering's  Gen.  Laws  Snpp.  1821*  Act  No. 
2142b). 

Ai^al  from  Superior  Court;  Tulare  Ooan- 
ty;  W.  B.  Wallace.  Jndge. 

Action  by  J.  C.  Martin  agiUnst  J.  S.  Go* 
Ing.  Wrom  Judgment  tor  plaintiff,  defmd- 
ant  anwala.  Reversed. 

Nowell  &  Moran,  of  Tulare,  and  Lamber- 
son  &  Lamberson,  of  Yisalla,  for  appellant 

A.  P.  Harris  and  Bums  A  Watidns;  all  of 
Fresno,  for  resp<mdent 

JAMES,  3.   The  appeal  in  this  case  was 
taken  from  a  Judgment  for  the  sum  of  $485.-' 
30  entered  against  appellant 

Plaintiff  alleged  In  his  complaint  that  he 
had  acquired  by  assignment  three  claims 
for  farm  labor  performed  by  IndiWduals  up- 
on tbe  ranch  of  appellant  He  alleged  that 
one  Martin  performed  labor  from  July  11  to 
August  5,  1920,  at  the  reasonable  value  of 
$81.40;  that  one  Clark  [>erformed  labor  from 
July  4  to  August  6,  1920,  at  the  value  of 
$68 ;  and  one  Long  performed  labor  from  the 
31st  of  May  to  August  5,  1920,  at  the  rea- 
sonable value  of  1115.40.  These  claims  to- 
taled the  sum  of  ¥264.80.  The  difference 
between  this  amount  and  the  amount  toe 
which  Judgment  was  awarded  is  made  np  of 
sinus  which  the  court  assessed  as  penalties 
because  of  the  failure  of  appelant  to  pay 
the  wages  on  demand.  Pr^imlnarily  It  Is 
worth  while  to  state  that,  upon  the  fitoe  ct 
fbe  record,  a  fair  Infermce  is  Indicated  that 
the  plaintiff  here  acquired  these  dalms  for 
the  purpose  ot  making  collection  of  them. 
The  transaction  in  that  light  would  be  a 
perfectly  legitimate  and  legal  one,  twt  It  la 
somewhat  ronarkable  that,  as  these  dalms 
in  their  several  orii^al  amounts,  and  In- 
cluding any  penalty  that  might  be  Imposed 
were  eadi  within  the  Jurisdiction  of  the 
Justice's  court,  they  were  lumped  tt^ether  so 
that  the  alleged  assignee's  demand  brought 
the  amount  within  the  Jurisdiction  of  the  su- 
perior court.  Instead  of  trying  the  actions 
In  the  Justice's  court,  where  a  speedy  trial 
could  be  had,  and  a  prompt  disposition  of  the 
matters  be  made  In  the  superior  court  In  the 
event  of  an  ai^>eal  thereto,  the  claimants 
have  chosm  to  put  the  controversy  In  a  po- 
sition where  it  has  necessarily  been  attend- 
ed by  largely  increased  expenses  for  print- 
ing and  other  costs,  and  added  delay  before 
final  determination  is  readied.  However, 
the  controversy  has  been  brought  here,  and 
the  questions  presrated  will  be  fully  con- 
sidered. 

[1}  Among  other  contentions  made  appel* 
lant  Insists  that  no  right  is  shown  In  the 
plaintiff  to  recow  because  no  valid  asstgn- 
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ment  was  prored  to  have  been  ezecated  by 
the  three  original  claimants.  In  this  con- 
necUon  sectton  955  ot  the  C^tU  Code  Is 
dted,  which  ezpreesly  provldee  that —  . 

"No  aBsignment  of,  or  order  for,  wages  or  sal- 
ary shall  be  valid  ooless  made  ia  writing  by 
the  person  by  whom  the  said  wages  or  salary 
are  earned.  •  •  •  •» 

The  defendant  in  his  answer  spedflcally 
denied  the  allegations  made  In  the  com- 
plaint as  to  the  asslguments,  and  the  effect  of 
such  denial  was  to  place  the  burden  npoa 
the  plalntifF  to  show,  by  legal  evidence,  as- 
signmmts  made  In  accordance  with  the  re* 
guirements  of  the  Code  kvotIsIod.  That 
such  a  doiial  in  the  answer  was  sufficient  to 
put  in  Issue  the  safflclency  of  the  assign- 
ments la  wtabUshed  by  the  cases  of  Wake- 
Add  V.  Greenhood,  20  Cal.  097,  and  Feoi^ 
T.  Howard,  70  Cal.  625,  at  page  536,  21  Pac. 
084,  4  L.  B.  A.  826,  12  Am.  St  Bep.  162. 
Oniese  decisions  also  hold  that,  where  the 
Issae  of  the  statute  of  frauds  is  made,  plain- 
tiff must  prove  a  snffident  contract,  and  It 
ts  declared  that  this  can  "be  d(me  only  l^^ 
the  production  of  proof  of  the  execution  and 
coDtents  of  the  writtoi  agreemoit,  or  some 
note  or  memorandum  thereof  executed  ac- 
cording to  the  provisions  of  Oie  statute  of 
frauds."  See,  also,  Jonas  v.  Field,  83  Ala. 
445,  3  South.  803;  Brom  on  Statute  of 
Frauds  {5th  Ed.)  {  535;  Oard  t.  Ramos,  23 
Cal.  App.  303,  138  Pac.  108.  Be^Mmdent 
replies  to  this  cont^lou  with  the  argu- 
ment that,  as  the  assignors  were  permitted 
without  objection  to  answer  gHieral  ques- 
tions In  the  afflnnatlve  as  to  whether  they 
bad  assigned  their  claims  to  the  plalnUCF,  it 
is  now  too  late  to  question  the  sufficiency 
of  the  proof.  DefOidant  was  entitled  to 
rest  upon  his  answer  raising  the  Issue,  and 
to  require  that  the  plaintiff  establish  the 
assignmeots  by  legal  evidence,  and  that,  as 
the  authorities  dted  bold,  could  only  be 
done  by  the  production  of  a  writing  prop- 
erly executed,  or  at  least  proof  that  one  bad 
been  so  made.  Respondent's  argument 
would  be  sound  were  the  situation  one  where 
witnesses  had  testified  without  objection 
that  written  assignments  had  been  made ;  In 
that  case  the  opposite  party  could  not  be 
afterwards  heard  to  complain  because  the 
writings  had  not  been  produced.  The  mere 
statement  of  the  witnesses  that  each  had 
assigned  bis  claim,  without  stating  the  man- 
ner in  which  that  assignment  was  made,  fell 
short  of  establishing  the  fact  in  the  required 
manner. 

While  the  conclusion  expressed  on  the  con- 
tention Just  discussed  Is  determinative  of 
this  appeal,  In  view  of  the  fact  that  further 
proceedings  may  be  had  it  will  be  advisable 
to  consider  other  objections  which  have  been 
urged. 

Appelant  argues  that  the  evidaace  was  in- 


sufficient to  show  that  any  contractual  re- 
lation existed  between  the  defendant  and 
the  alleged  assignors  of  the  plalntUt.  Ibis 
contention  must  be  considered  in  the  ll^t 
of  the  evldMice  which  ts  most  favorable  to 
plaintiff's  case. 

It  appears  that  two  men.  Bunch  and 
Barnes,  on  the  Ist  of  April,  1920,  Altered  in- 
to a  contract  with  the  defendant,  who  was 
the  owner  of  a  ranch,  whereby  they  agreed 
to  crop  the  ground  and  receive  one-half  of 
the  proceeds  as  compensation.  Under  that 
contract  they  were  to  pay  all  expenses  ex- 
cept for  "power."  Barnes  and  Bunch  did 
not  work  harmoniously,  and  on  the  4th  day 
of  May,  Barnes  having  retired  from  the  con- 
tract with  the  consent  of  the  owner  of  the 
ranch,  Buncli  arranged  with  the  defendant 
to  proceed  with  the  growing  and  harveetii^c 
of  the  crop  of  hay.  Bunch  testified  that  the 
original  agreement  was  entirely  abrogated 
and  that  the  defendant  agreed  from  then  on 
to  pay  all  expenses  incident  to  the  growing 
and  harvesting  of  the  cxnp,  and  that  for  bis 
services  Bunch  was  to  have  me-half  of  that 
crop  Iw  the  cost  of  producing  the  whole. 
He  stated  that  he  was  under  the  direction 
of  the  defOidant  as  to  the  manner  in  which 
the  crop  was  to  be  grown  and  that  be  per- 
formed his  part  of  the-  agreement  and  re- 
mained on  the  ranch  until  the  hay  was  har- 
vested, baled  and  stacked;  be  testified  that 
be  gave  writtoi  ordws  mi  the  defmdant  for 
the  payment  of  claims  of  laborers,  whldi 
were  honored  up  to  the  time  that,  the  three 
assignors  of  the  plaintiff  who  had  been  on- 
ployed  by  Bnndi  oa  defendant's  ranch, 
asked  to  be  paid.  It. appeared  by  bis  testi- 
mony that  he  bad  received  no  part  of  the 
bay,  and  that  tiie  matter  of  adjusting  his 
own  daim  remained  open.  Without  maUng 
any  further  statemoit  of  tiie  evldenoe.  it 
baa  already  appeared  that  there  was  some 
substantial  evidence  npmi  wUcb  the  trial 
court  might  properly  condude  that,  after 
the  making  of  the  agreemmt  between  Bundi 
and  the  defendant,  and  after  Barnes  left  the 
ranch.  Bunch  became  the  agent  of  the  de* 
fendant  in  the  matter  of  hiring  men  to  care 
for  and  harvest  the  hay  crop.  The  testi- 
mony of  the  defendant,  from  which  it  would 
appear  that  Bunch  did  not  act  as  his  agent, 
but  that  he  (the  defendant)  advanced  to 
Bunch  as  a  loan  various  sums  of  money, 
created  a  conflict  which  It  was  the  trial 
court's  duty  to  resolve,  and  as  to  which  this 
court  has  no  concern. 

[2, 3]  Another  contention  made  by  appel- 
lant is  that  the  court  erred  In  allowing  re* 
covery  for  additional  sums  as  penalties  for 
nonpayment  of  the  alleged  wages.  In  the 
Statutes  of  1919.  p.  294  (Deering's  General 
Laws,  1921  supplement,  p.  1552),  It  Is  pro 
vided  that,  as  to  an  employee  not  working 
under  a  written  contract  for  a  definite  iierl- 
od,  his  wages  shall  become  due  and  payable 
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not  Itter  tban  72  hoars  after  t^miiiatlon  of 
the  ani»l<vinesit,  and  tliat  (aectlon  S),  wbere 
an  employer  vllttnUy  falls  to  pay  irach 
mses,  "a»  a  penalty  for  such  nonpayment 
the  wages  or  compensation  of  snch  em- 
ployees  shall  continue  from,  the  dne  date 
thereof  at  the  same  .iate  until  paid,  or  un- 
til an  action  tlierefor  aball  be  commenced; 
provided,  that  In  no  case  shall  such  wages 
continue  for  more  than  thirty  day».  •  •  •  " 
To  tblB  point  ftppdlantfs  argumoit  eonOstB 
mainly  of  the"  assertion  that  the  penalty 
oonid  not  be  oOlectod  becanse  appellant  was 
not  shown  to  bare  emi^oyed  plaintiff's  al- 
leged assignors.  That  question  Is  necessari- 
ly determtaed  by  what  has  been  last  stated 
In  the  foregtrfng.  Howew,  attenttao  Bbrald 
be  called  to  the  fact  Oiat.  while  the  court 
allowed  as  a  penal^  on  ea<A  dalin  •  sum 
eqnal  to  SO  days'  wages,  It  appeared  that  the 
orl^nal  eomidalnt  hertfn  was  filed  on  An- 
gDSt  24,  1820.  and  aU  of  the  amonnts  al- 
leged to  be  owing  were  all^ted  to  hare  ao- 
erned  on  Angust  5,  1920.  VnrtlieTmore,  the 
court,  referring  to  the  assignment,  found 
only  that  such  assignment  had  been  made 
**prIor  to  ttie  eommnicement  of  tiie  actton." 
1%ese  facts  saggest  two  qne8tl<»i8,  which 
may  be  thus  answered:  (1)  TTnder  the  terms 
of  the  statute  the  *^nalty  wages"  would 
stop  running  upon  the  commencement  of  an 
action  to  collect  the  same,  where  the  action 
Is  brought  by  an  original  claimant  But  10 
days  elapsed  between  the  cessation  of  labor 
and  the  commencement  of  the  action ;  hence 
In  no  event  could  there  be  a  thirty-day  pen- 
alty allowed.  (2)  An  assignment  of  a  labor 
claim  cannot  carry  with  It  and  preserve  In 
favor  of  the  assignee  the  right  to  a  penalty 
accruing  subsequent  to  the  date  of  the  as- 
signment For  aught  that  appears  in  the 
findings  of  the  court,  the  assignment  may 
have  been  made  on  any  day  subsequent  to 
the  cessation  of  work.  For  the  various  rea- 
sons expressed  It  is  clear  that  the  Judgment 
cannot  be  sustained. 
Tbe  Ju^iment  is  rerosed. 

We  concur:   OOMBBT,  P.  J.;  SHAW,  3. 


(57  Cal.  App.  760 
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SALAZAR.    (CIV,  4219.) 


(District  Court  of  Appeal,  First  District  I>i- 
Tialon  2.  Oalifomla.  May  22,  1022.  Bear- 
ing Dealed  by  Supreme  Court  July  20,  1922.) 

i.  Appeal  and  error  «=)933(l)— Order  denying 
motion  for  sew  trial  presumed  correct. 

Where  the  record  showed  tb&t  a  notice  of 
intentioa  to  move  for  a  new  trial  waa  served 
and  filed,  bat  did  not  show  ttiat  the  motion  waa 
ever  made,  or.  If  made,  what  evidence  was  in- 
troduced to  support  it,  ao  order  denying  the 
motion  is  presnmad  to  be  correct 


2.  Reference  «s9l03(l)— Statstory  siodes  ef 
attaoklng  referee's  report  ami  SNhMqasst 
jBdBBieat  referred  to. 

The  only  staintory  modes  of  attack  on  the 
report  of  the  referee  and  a  judgment  enter- 
ed parsnant  to  stich  a  report  is  that  provided 
under  Code  Olr.  Froc  |i  478,  663-^a,  or 

3.  Appeal  and  error  <^I044— Stlpulatles  for 
referenoi  not  Indorsed,  filed  until  after  en- 
try of  iatfoment,  held  not  to  warrant  ra- 
vsrsal. 

The  fact  that  a  referee  waa  appt^ted  by 
the  court  on  a  stipulation  of  the  attorneys 
which  was  not  indorsed,  filed  by  the  clerk  until 
after  the  referee  bad  made  his  report  and  the 
court  bad  entered  Judgment,  did  not  warrant  a 
reversal  of  the  Judgment 

4.  Refemoe  0s>2,  OfitD-Statsta  relatlao  to 
trial  by  referees  held  constltatloaaL 

Code  Civ.  Proc.  H  688-64S,  relating  to 
trials  by  referees.  Is  not  violative  of  Const,  art 
6,  i  14,  as  the  referee's  report  may  be  ac- 
cepted or  rejected  by  the  trial  court  which 
renders  the  Judgmoit 

Appeal  from  Superior  Court  Los  Angeles 
County;  Charles  S.  Bumell,  Judge. 

Action  by  A.  Sandoval  against  L.  M.  Sftl- 
azar.  Judgment  for  plalntUt,  and  dtfoidant 
appeals.  Afllnned. 

J.  M.  (Thatterson,  of  LosAngdes,  for  an>^ 

lent 

Schmidt  A  Biggins,  of  Los  Angeles,  tor  re- 
spondent 

STUBTEVANT,  J.  The  plalntifl  broi^ht 
an  action  in  convwlon  against  the  defend- 
ant, he  obtained  a  Judgment  and  thereafter 
he  moved  for  a  new  trial  and  the  motion  was 
denied,  and  he  also  made  a  motion  to  vacato 
the  Jui^ment  and  that  motion  was  denied. 
After  the  Judgment  was  entered  and  before 
the  motion  for  a  new  trial  was  ruled  on  the 
trial  court  made  an  order  that  a  certain  stip- 
ulation and  the  rei>ort  of  a  referee  should  be 
filed  as  of  May  18,  1921,  one  week  before 
the  Judgment  was  ordered.  The  def»dant 
served  a  paper  purporting  to  t>e  a  notice  of 
appeal  from  each  and  all  of  said  determina- 
tions, Including  the  judgment  and  each  of 
said  orders.  The  appeal  was  taken  under 
the  provisions  of  section  953a  of  the  Code  of 
Civil  Procedure.  The  appellant  has  brought 
up  the  clerk's  transcript,  but  has  not  brought 
up  a  transcript  of  the  reporter's  notes  or  any 
paper  purporting  to  be  a  bill  of  exceptions. 
On  the  6th  day  of  January,  1921,  Carroll  Al- 
len, Esq.,  as  attorney  for  plaintiff,  and  Fr^k 
P.  Jenal,  Esq.,  as  attorney  for  defendant,  en- 
tered Into  a  stipulation : 

"Whereas  the  issuea  of  fact  raised  by  the 
complaint  and  answer  In  tins  case  requires 
the  examination  of  long  accounts  on  both  sides; 
and  whereas,  the  parties  hereto  desire  a  ref- 
erence made  to  enable  the  court  to  determine 
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•aid  action  aa  provided  (or  la  aections  638  and 
689  of  the  Code  of  CItH  Procedure  of  tbe  atate 
of  California:  Now,  therefore.  It  la  bereby  atlp- 
nlated  that  an  order  may  be  entered  herein 
appointing  W.  J.  Paletborpe  as  referee  to  bear 
and  report  upon  tbe  facta  InTolvinf  ancb  ac- 
countlQf  BO  raised  by  the  eomi4alnt  and  answer 
herein." 

On  that  date  there  was  Indorsed  cm  tbe 
foot  of  said  stipulation  the  following: 

"So  ordered.   John  W.  Shenk,  Jadge.  Janu- 

The  pai)er  was  filed  Hay  18, 1821.  On  June 
27, 1921.  an  order  was  made  as  follows ; 

"It  appearing  to  tbe  court  that  the  stipulation 
for  tbe  order  of  reference  herein  and  tbe  order 
of  reference  based  thereon,  together  with  a  re- 
port and  findings  of  the  referee  were  filed  with 
the  clerk  of  this  court  on  May  18,  1S2],  and 
that  by  an  oversight  the  same  bear  no  filing 
date  or  mark  of  said  clerk,  and  that  tbe  same 
bare  not  been  formally  filed:  It  is  hereby  or- 
dered that  the  clerk  is,  be,  and  is  hereby  direct- 
ed to  file  said  stipulation,  order  of  reference 
and  said  report  and  findinga  of  the  referee  as 
ef  ^ate  May  18.  1821." 

A  report  of  a  r^eree  is  set  forth  In  the 
transcript,  and  is  marked  filed  May  18.  1921. 
On  May  8,  1921,  the  same  attorneys  entered 
Into  a  Btipolation  filed  on  that  day.  which 
provided,  among  other  things: 

"That  each  of  said  parties  waives  bis  right 
to  appeal  from  the  findings  of  the  said  referee 
and  the  judgment  entered  herein." 

'  The  judgment  entered  May  2S,  1921,  con- 
tains the  following  recitals: 

"Tbe  issues  of  fact  in  this  case  having  been 
referred  to  W.  J.  Paletborpe  and  said  referee 
having  beard  evidence  thereon  and  having  filed 
bis  report  herrin.  and  tt  having  been  stipulated 
by  tbe  parties  to  this  action  that  llie  same 
should  be  accepted  as  final,  and  findings  having 
been  waived  by  stipulation  and  said  matter 
coming  on  regular^  to  be  heard  this  day  upon 
motion  of  Carroll  Allen,  Esq.,  attorney  for 
plaintiff,"  etc 

[1,  2]  The  appellant  vigorously  attacks  the 
above  stipulations.  In  '  making  bis  attacks 
be  has  not  followed  any  rule  of  practice  that 
authorizes  him  to  have  a  bearing  In  this 
court.  Secondly,  even  though  be  had  done  so 
as  8  matter  of  substantive  law  his  attack  Is 
without  merit  Addressing  ourselves  to  tbe 
former  iwopositloa  first,  it  is  clear  that  by 
reason  of  a  recital  In  tbe  Judgment  this  court 
must  assume  that  the  judgment  was  based, 
at  least  in  part,  on  a  report  of  W.  J.  Pale- 
tborpe as  referee  but  whether  sucb  reference 
was  made  by  any  stipulation  or  by  tbe  above 
stipulation  does  not  appear.  Tbe  record  be- 
fore ns  shows  that  a  notice  of  intention  to 
move  for  a  new  trial  was  served  and  filed, 
but  the  record  does  not  show,  excepting  by 


RBPORTEB  (CU: 

inference,  that  the  motion  was  ever  made, 
or,  if  made,  on  what  grounds  It  was  made  or 
what  evidence  was  introduced  in  support  of 
the  motion.  The  only  additional  material 
contained  In  the  record  regarding  that  mo- 
tion is  that  an  order  was  made  July  7,  1921. 
denying  a  motion  for  a. new  trial.  We  must 
presume  that  the  motion  was  improperly 
made  or  improperly  supported,  and  that  the 
order  denying  the  same  was  properly  made. 
Tbe  nunc  pro  tunc  order  above  set  forth  is 
regular  on  Its  face,  and  there  is  nothing  in 
the  record  before  us  to  show  that  the  recitals 
contained  In  it  are  not  true  and  correct,  and 
we  must  presume  that  they  are  what  they 
purport  to  be.  On  July  1,  1921,  tbe  defend- 
ant gave  notice  that  he  would  move  the 
court  to  vacate  the  order  of  J\me  27,  1921. 
Tbe  transcript  contains  the  defendant's  af- 
fidavit made  on  the  30th  day  of  June,  1921. 
Assuming  for  the  purposes  <k  argument  that 
said  affidavit  was  used  to  support  the  motimt 
noticed  for  hearing,  there  is  nothing  In  tbe 
affidavit  showing  or  tending  to  show  that  the 
recitals  contained  in  tbe  nunc  pro  tunc  or- 
der are  not  true  and  correct  The  same  no- 
tice and  affidavit  purport  to  make  an  attack 
on  the  report  of  the  referee  and  on  the  Judg- 
ment Such  practice  is  not  authorized  in 
this  state.  The  appellant  did  not  make  bis 
attack  under  sections  473,  663-663a,  or  656- 
mo  of  the  Code  of  Civil  Procedure.  No  oth- 
er modes  of  attack  are  provided  by  our  stat- 
utes. 

1.3]  Assuming  ttiat  tbe  Judgment  was  based 
on  the  report  of  W.  J,  Paletborpe  as  referee; 
that  tbe  referee  was  appointed  by  tbe  trial 
court  ou  a  stipulation  of  the  attorneys ;  that 
the  stipulation  of  the  attorneys  was  not  in- 
dorsed filed  by  the  clerk  until  tbe  referee  bad 
made  his  report  and  until  the  trial  coiirt  had 
entered  Its  judgment;  and  that  the  Judg- 
ment of  the  trial  court  was  ^tered  before 
tbe  report  of  the  referee  had  been  indorsed 
by  the  clerk  with  the  filing  mark — said  facts, 
taken  singly  or  collectively,  are  of  such  a 
nature  as  not  to  warrant  a  reversal  of  the 
judgment  by  this  court  Coon  an  v.  Loe- 
wenthal,  129  Cal.  197.  200,  61  Pac  940. 

[4]  Assuming  that  sections  638-616,  Inciu- 
sive.  ot  the  Code  of  Civil  Procedure  provide 
that  a  referee  may  render  a  judgment,  tbe 
appellant  contends  that  su<^  provisions  of 
tbe  statute  are  unconstitutional  as  being  in 
violation  of  section  14,  article  6,  of  the^state 
Constitution.  The  vice  in  this  contention 
rests  lu  the  assumption  on  which  it  Is  baaed. 
A  referee  Is  api>ointed  to  make  a  r^mrt  The 
report  may  be  accepted  or  rejected.  In  any 
event  the  trial  court  renders  tbe  Judgment 

No  error  Is  made  to  appear  by  the  record 
presented  to  this  court  The  Judgment  of 
tbe  trial  court  Is  affirmed. 

We  concur;  lANGDON,  P.  J.;  NOOBSE.  J. 
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PEOPLE  V.  NAVARETTE.   (Cr.  61 1.) 

(District  Goart  of  Appeal,  Third  District, 
OalifoRdiL  June  2,  1922.) 

HomleMft  ^234(I}-EvIiImms  1i«M  Mffiofsnt 
to  show  dsToidaat  ind  tha  tliot  whioh  killed 
decMMd. 

In  ft  prosecation  for  tbo  murder  of  ft  rail- 
road brakeman  while  he  was  attemptiag  to 
eject  several  Mexicaos  from  a  car  In  which 
they  were  riding,  evidence  held  sufficient  to 
sustain  the  jury's  finding  that  it  was  defend- 
ant who  fired  the  shot  which  killed  the  brake- 
man. 

Appeal  from  Superior  Court,  Sacramento 
Ooonty;  a  P.  Yldnl,  Judg& 

Tgnaslo  Navarette  was  convicted  of  mur- 
der in  tbe  second  degree,  and  he  appeals 
from  tbe  Judgment  and  from  tbe  order  denj- 
tng  bia-  motion  for  a  nev  trlaL  Affirmed. 

P.  H.  Johnson  and  M.  A.  Thomas,  both  of 
San  Francisco,  for  appellant 

n.  8.  Webb,  Att7.  Gen.,  and  J.  caias.  Jones, 
DapiDtr  Atty.  Gen.,  for  the  People. 

FINCH,  P.  J.  Tbe  defendant  appeals  from 
the  Judgment  of  conviction  of  the  crime  of 
murder  of  the  second  degree  and  the  order 
denying  his  motion  for  a  new  trial. 

Tbe  defendant  aod  four  other  Mexicans 
and  three  white  men  were  riding  at  night, 
without  authority  or  permission.  In  an  opMi 
freight  car,  known  as  a  gondola  car,  attached 
to  a  Southern  Pacific  train.  A  brakeman  or- 
dered the  Mexicans  to  leave  the  train,  saying 
tbe  white  men  might  remain.  The  trotn  was 
moving  at  a  speed  of  about  six  miles  an  hour 
In  a  southerly  direction.  The  white  men  and 
one  of  tbe  Mexicans  were  at  the  west  side  of 
the  car  and  the  other  Mexicans  at  the  front 
At  tbe  time  of  the  shooting  tbe  brakeman 
was  standing  In  the  center  of  the  car.  Two 
of  the  white  men  testified  that  when  tbe 
brakeman  ordered  the  Mexicans  to  leave, 
those  In  tbe  front  of  tbe  car  moved  towards 
tbe  rear  past  the  brakeman,  but  that  the 
one  OD  the  west  side  with  the  white  men 
did  not  change  bis  position ;  that  the  brake- 
man  then  fired  a  shot  over  the  head  of  the 
Mexican  who  had  refused  to  move,  where- 
opon  one  of  the  Mexicans  who  were  mov- 
ing towards  tbe  rear  shot  the  brakeman 
from  a  distance  of  four  to  six  feet  away,  and 
that  at  tbe  time  the  brakeman  was  facing  the 
rear  end  of  the  car.  The  bullet  entered  the 
right  side  three  inches  above  the  hip  bone 
and  ranged  slightly  backward  to  the  left 
side,  causing  death.  Alexander  Verdugo,  one 
of  the  Mexicans,  testified  that  the  Mexicans 
were,  in  tbe  front  of  the  car  at  the  time  of 
the  shooting;  that  the  brakeman  shot  twice 
over  the  head  of  the  Mexican  who  was  at  the 
west  side  of  tlie  ear,  and  that  thereupcm  the 


P.) 

d^endant  ehot  ttie  hrateman ;  -  that  be  saw 
the  defendant  Are  the  shot  irtilch  fclUed  tli» 
brakeman:  that  the  witness  and  the  defeiid- 
ant  immediately  Jumped  off  the  car  and  left 
together;  that  as  th^  were  walking  away 
the  defondant  said  he  had  shot  the  In-ake- 
man  and  hoped  be  would  die;  that  the  de-' 
fendant  said:  "I  wldt  I  bad  some  Mexlt^fm 
to  give  the  gun  to,"  and  then  threw  tbe  gpn 
away*  Tbe  defendant  testified  Umt  he  did 
not  eboot  tbe  brafconan  and  did  not  taraw 
who  shot  bim. 

Tbe  only  ground  urged  for  a  reversal  Is 
that  the  e!vldence  Is  Insnffldoit  to  eAiow  that 
the  defendant  fired  the  fatal  shot  The  evi- 
dence is  so  dearly  snflldent  that  any  for^ 
ther  discussion  of  the  mattv  would  be  sapet- 
Quona. 

The  Judgment  and  order  are  affirmed. 
Wectmcur:  HABT,  J.;  BUBNBTT,  J. 


(67  Gal.  App.  7«B) 
ESPONDA  T.  KELLY  et  al.    (Civ.  4230.) 

(District  Ooart  of  Appeal,  First  IMstrict  Di- 
vision 2,  CaUfomia.   Hay  22,  1922.) 

1.  Aninals  ^22-8iksthstloi  at  bailee  held 
a  "novatlea." 

Tliere  Is  a  novation  within  Civ.  Code,  | 
1531,  whereby  one  becomes  a  aubstltote  for 
bailee  of  cattle  for  pasturage  where  he  re- 
ceives the  animals  from  the  original  bailee, 
and  in  consideration  thereof  agrees  with  him 
to  return  them  to  the  bailor  upon  the  letter's 
demand  in  consideration  of  bailor's  cancellation 
of  original  bailee's  obligation  and  baQor*8  ac< 
eeptance  of  the  substituted  bailee's  promise 
to  redeliver  fn  tien  frf  sadi  obligation  ia  the 
original  bailee. 

[Ed.  Kot«.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nova- 
tion.] 

2.  Adverse  postessles  4=964— Llmttatloaa  de 
set  ran  Is  favor  of  sabstltite  bailee  heldlsi 
property  la  raooinltloa  of  ballor't  ri|M. 

Where  a  person  holds  property  as  substl- 
tote  bailee  by  novation,  his  assertion  of  an  ad- 
verse  daim  of  which  bailor  has  notice  may 
set  in  motion  tbe  statute  of  limitations  (Code 
Civ.  Proc.  t  388,  subd.  3,  and  section  389. 
subd.  1),  but  so  long  as  he  holds  in  recognition 
of  bailor's  right  the  statute  will  not  run;  and 
the  role  is  not  altered  merely  because  bailor 
assigns  the  proper^  after  the  substitotion.'' 

Appeal  fnHo  Superior  Court;  Conuey; 

Howard  A.  Peairs,  Judge. 

Action  by  Mary  Csponda  against  J.  J.  Kel- 
ly and  lone  Kelly.  From  a  Judgment  for 
plaintiir,  defendants  appeal.  Affirmed. 

W.  B.  Bealzley*  of  Bakersfield,  tOr  appeil- 
lants. 

Dorris  &  Henderson  and  Kaye  &  Slemoo, 
all  of  Bakersfield,  for  respondent 
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NODBSE,  7.  Action  for  damagei  for  con- 
TendoD.  PlalntUT  recovered  judgment,  and 
defendants  appeal.  Tbe  case  comes  before 
this  court  on  the  Judgment  roll  alone;  no 
transcript  of  evidence  or  blU  of  exceptions 
having  been  died.  The  facts  as  fonnd  by 
the  trial  court  are  that  at  all  times  prior  to 
September  5,  1017,  plaintiff's  husband,  Ber- 
nardo Esponda,  was  the  owner  ot  and  en- 
titled to  the  possession  of  certain  peraonal 
property,  to  wft,  nine  head  of  cattle,  which 
was  the  community  proper^  of  plaintiff  and 
her  husband;  that  on  that  date  he  assigned 
to  plaintiff  as  her  separate  property  all  of 
his  right,  title,  and  Interest  therein,  together 
with  all  rights,  claims,  and  demands  grow- 
ing out  of  his  previous  ownership  thereof; 
that  on  or  about  September  22.  1914,  plain- 
tiff's assignor  placed  said  cattle,  which  were 
then  calves  of  approximately  one  year  of 
age,  in  the  care,  custody,  and  keepii^  of  one 
Aneolabehere  as  a  bailee  for  hire  for  the 
purpose  of  pasturing  them,  and  Ansolabehere 
then  and  there  agreed  to  return  the  cattle 
to  plaintiff's  assignor  upon  demand.  Five 
days  later  **defendant  J.  J.  Kelly  took  and 
received  the  said  cattle  from  the  possession 
of  the  said  Ansolabehere,  and  In  considera- 
tion thereof  the  said  J.  J.  Kelly  then  and 
there  promised,  undertook,  and  agreed  to 
and  with  the  said  Ansolabehere  to  return  and 
redeliver  said  catUe  to  the  said  Bernardo 
Esponda  upon  demand  of  said  Bernardo  Es- 
IKtnda  In  consideration  of  the  cancellation  by 
said  Bernardo  Esponda  of  the  obligation  of 
said  Ansolabehere  to  redeliver  said  cattle  on 
demand  and  the  acceptance  by  said  Esponda 
of  the  promise  and  agreement  of  the  defend- 
ant J.  3.  Kelly  in  lien  of  and  as  a  substitute 
tor  sndi  obligation  of  said  Ansolabehere;  and 
thereafter,  on  or  about  January  1,  1915,  said 
niqwuda  ai^roved  and  ratUled  the  agreement 
■0  made  by  tlie  defendant  3.  J.  Kelly  with 
tbe  said  Ansolabehere  and  accepted  the  same 
as  a  sobstltute  for  and  released  the  said 
Ansolab^re  f  nnn  and  canceled  the  obliga- 
tion of  said  Ansolabehere  to  reddlver  said 
cattle  to  said  Esponda  on  demand";  that 
thereafter,  and  on  or  lUwnt  Septemba  27, 
1917,  after  reo^ving  tbe  assignment  referred 
to,  plalntUt  made  demand  upon  deftmdant 
J.  J.  Kelly  for  the  return  of  said  property, 
but  ttie  said  defoidant  tben  and  there  fidled, 
refused,  and  ne^ected,  and  at  all  times  since 
has  continued  to  foil,  refuse,  and  n^lect  to 
retnm  or  redellTer  said  pn^erty  or  any  part 
thereof  to  the  plaintiff  or  to  tbe  plaintiff's 
husband,  and  said  Kelly  thereupon  converted 
■aid  property  and  the  whole  thereof  to  his 
own  use  and  benefit.  Defendants  pleaded 
that  tbe  action  was  barred  by  the  provisions 
of  section  8S8,  snbd.  3.  and  section  339,  snbd. 
1,  of  the  Code  of  Civil  i:'roceduze,  prescrib- 
ing respectively  three  and  two  yeani  aa  tbe 
p«1od  of  limltatlmi. 


BEFORTEB  (OaL 

[1.2]  The  only  point  made  by  aK>ellant  Is 
that  demand  for  the  return  of  the  iHX>paty 
was  not  made  within  time;  that  the  time 
within  which  It  should  have  been  made  was 
coincident  with  the  period  provided  in  the 
statute  of  limitations  for  barring  the  actlmi. 
There  Is  no  merit  In  this  contention.  J.  J. 
Kelly's  possession  of  the  property  was  with 
the  consent  of  iMintlff*s  asslgnw  and  under 
an  express  agreement  to  return  it  upon  de- 
mand. Tbe  facts  shown  constitute  a  nova- 
tion (Civ.  Code,  1  1531;  Molera  v.  Coopo'. 
173  Cat  259,  160  Pac  231)  by  which  he  was 
substituted  for  the  original  bailee.  Any  as- 
sertion of  an  adverse  claim  by  appellant  J.  J. 
Kelly  of  which  respondent  or  her  assignor 
had  either  actual  or  coastructlTe  notice  may 
have  set  tbe  statute  in  moti(m.  but  so  long 
aa  he  held  the  pr<v>erty  as  bailee  for  respond- 
ent or  her  assignor  and  recognised  that  rela- 
tion tbe  statute  would  not  mn  in  his  favor. 
Estate  of  Bathgeb,  125  Cal.  302,  B7  Pac.  1010. 
Tbe  refusal  to  comply  wltb  respondent's  de- 
mand amounted  to  a  conversion  of  tbe  profh 
er^  and  a  cause  of  action  then  arose. 

Judgment  alflrmed. 

STUUTUVAMT,  concnr& 


{57  Cal.  App.  640) 

ALVARADO  v.  SUNSET  SUPPER  CLUB 
•taL   (Civ.  3894.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CaUfomla.  May  9,  1922.) 

1.  Jsdgnest  «=»I5S— Notlos  of  notlos  ta  opes 
defasit  need  aot  allsse  particular  facts  to 
be  relied  oa. 

Notice  of  motion  to  open  default  under 
Code  Civ.  Proc  i  473.  need  not  set  forth  a 
statement  of  the  particular  facts  on  which  de- 
fendants will  rely,  but  It  is  enough'  to  allege 
that  motion  will  be  made  on  tbe  ground  that 
Judgment  had  been  entered  through  the  mistake. 
Inadvertence,  surprise,  and  axeusaUe  neitfeet  of 
defendants,  and  eadi  of  them,  and  <m  the  alft- 
davits  and  verified  answer  of  defendanta. 

2.  Judgnient  «=3l59— Affldavitt  for  opeslsg  de- 
fault held  to  authorlie  cosdnsfos  of  excotabie 
neglect. 

Affidavits  of  Bi.,  secretair.  and  0„  president, 
of  defendant  corporation,  for  opening  detente 
against  the  three— that  of  M.  stating  that  im- 
mediately after  service  of  summons  and  com- 
plaint he  took  them  to  an  attorney  and  re- 
quested him  to  represent  liim,  and  that  it  was 
understood  that  be  would  represent  all  defend- 
ants, and  that  of  O.  that  when  Mimmona  and 
complaint  were  served  it  was  agreed  that  M. 
should  consult  the  corporation's  attorney,  and 
request  him  to  conduct  the  defense,  and  that 
be  was  informed  by  U.  that  he  bad  so  consulted 
the  attorney  and  that  he  had  agreed  to  eoa- 
dnct  the  defense— entitled  tiie  court  to  emudnda 
that  a  case  of  ezcasable  aegiecc  was  made  oat 
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3l  J^dBwent  ^IM  — Affidavit  of  mriti  for 
o|ieili|  dofiMlt'  oiiffloloit. 

Tbe  affidavit  of  merits  for  opeidi«  defanit 
that  affiant  bad  stated  all  tbe  facta  of  tbe  case 
to  hia  attomer,  and  bad  been  adriaed  hj  him 
that  he  had  a  good  and  meritorioua  defense*  is 
sufficient  in  form  and  substance. 

4.  JudgMit       1 60  — Affidavit  of  awitt  for 
•Maiitg  dofaalt  aided  by  awwer. 

Affidavit  of  merit*  for  opening  defaolt  la 
aided  by  verified  answer  tendered  at  the  hearing 
•nd  Md^ng  material  Issves. 

5.  Appeal  anil  error  «b»957(I>— JadgMMit  ^ 
l3»-0peBlBt  defastt  Jodgnest  Istorfered 

■  with  ooly  for  abate  of  diteretloi. 

Motions  to  vacate  defaalta  and  default  judg- 
ments are  peculiarly  addreaaed  to  the  trial 
Judge's  discretion,  and  in  view  of  tbe  policy 
of  tbe  law  to  allow  trial  on  the  merits,  orders 
of  vacation  will  be  interfered  with  only  where 
a  clear  and  nnmiatakable  abuse  of  that  discre- 
tion is  shown. 

Appeal  from  Superior  Court;  San  Dleso 
County;  C.  N.  Andrews,  Judge. 

Action  by  Alleen  Alvarado  against  the 
Sunset  Sni^»er  Club  and  others.  From  an 
order  granting  motlffli  to  set  aside  default 
Judgment  against  certain  defendants,  i^aln- 
tifl  appnala.  Afilmted. 

M.  IL  Qordon.  ot  San  Dl^  for  appel- 
lant 

Le<»ard  Wright,  of  San  Dleso,  tor  respond- 
ents. 

JAMBS,  J.  TtOa  aetina  was  brought  to 
recover  from  defendanta  an  amount  of  mon- 
ey as  damages.  D^endants  Sonset  Suiver 
Club  (a  corporation),  Tony  Hatowlch,  and 
Qwtgo  MoxTla  falkO,  to  ansjver  wUbln  tbe 
time  fixed  tff  law  after  service  oi  siunmons, 
and  tb^  default  was  duly  entered  and  judg- 
ment Ufcen  on  May  IB,  1A21.  On  tbe  18tb 
of  Jane,  iSSa,  after  nottce  to  the  plalntUf, 
said  defoidants  presented  to  the  superior 
court  their  motion  to  set  aside  the  default 
and  the  Judgment  entered  thereon  and  to  be 
allowed  to  file  an  answer.  The  court  made 
on  OTder  granting  tbe  motion,  otrndltioned 
upon  said  defendants  pctying  to  the  plaintiff 
the  sum  of  $38.80  costs,  which  costs  were 
paid,  Tba  plalatUE  bas  anwnlod  from  the 
order. 

[t'4}  In  support  ot  tbe  appeal  It  Is  argued 
by  coims^  for  tbe  plalntUf  that  the  tiiowlng 
made  by  tbe  d^ttidants  was  Insnffldent  to 
anduwlie  tbe  trial  court  to  grant  tbe  motion. 
It  Is  contended  tbat  the  notice  of  motitm  was 
tnanffldttit  In  its  statement  of  grounds,  that 
the  facta  shown  by  the  affidavits  did  not  es- 
tablish tbat  tbe  neglect  on  the  part  of  tbe 
defendants  in  falling  to  an>ear  and  answer 
wa»  excusable,  and  that  no  sufficient  affida- 
vit of  merits  was  presented.  Tbe  notice  of 
motloa  did  state  that  It  would  be  made  upon 


the  grounds  that  the  default  Judgment  bad 
been  entered  through  the  "mistake.  Inadrer- 
tence,  surprise,  and  excusable  n^ect  ot  these 
defendants,  and  eacb  of  them,"  and  that  the 
motion  would  be  made  upon  Uie  affidavits  of 
the  individual  defoidants  and  upon  tbe  veri- 
fied answw  of  said  defeidants,  including. the 
Sunset  Supper  Olub.  The  notice  of  motion 
contained  all  of  the  statements  requisite  un- 
der the  provledobs  ot  section  473,  Oode'itf 
ClvU  Procedure,  and  it  was  neither  necessary 
nor  proper  that  there  shoold  be  set  forth 
therein  a  statement  of  tbe  particular  tacts 
upon  which  the  defendants  would  rely.  By 
tbe  affidavits  of  the  defendants  tacts  were 
shown  whldi  entitled  the  court  to  conclude 
tbat  a  case  o£  -excnsable  nei^ect  was  made 
out.  nwse  affidavits  showed  that  defendant 
Tmy  liAtawicb,  immediately  after  s^lca 
thereof,  took  a  copy  ot  the  summons  and 
OHDpIalnt  to  an  attorney,  and  requested  said 
attmrney  to  rqiresent  Um;  he  set  twth  In 
tbe  affidavit  tbat  It  was  understood  tbat  said 
attorney  would  represoit  all  defendants.  It 
appeared  by  Matowich's  affidavit  that  he  was 
secretary  ot  the  defendant  coxpmrattou.  In 
the  affidavit  of  defendant  Morris  It  was  stat- 
ed tbat  said  defendant  was  president  of  do* 
fendant  onrporatl<m;  that  when  the  iiuro- 
mons  and  complaint  were  served  it  was 
agreed  that  Matowldi  should  consult  the  at- 
torney of  defendant  corporation  and  reqtiost 
blm  to  conduct  the  dcsCmse  ot  tbe  actitm,  and 
tbat  said  defepdant  was  Informed  by  Mato- 
wlch  that  he  bad  so  consulted  tbe  attorney, 
and  tbat  tbe  latl^  bad  agreed  to  attend  to 
the  defense  of  the  action.  These  two  affida- 
vits were  made  on  behalf  of  the  Individual 
defendants  and  also  on  behalf  of  the  corpo- 
ration. Each  one  CMitalned  tbe  statement 
that  tbe  affiant  had  "stated  all  tbe  facts  ot 
said  case  to  his  said  attorney,  and  has  been 
advised  by  him  that  he  has  a  good  and  meri- 
torious defense  to  the  i^alntUTs  cause  ot  ac- 
tion." The  affidavit  of  merits  was  sufficient 
in  form  and  snbstance;  moreover,  it  was 
aided  by  a  verified  answer,  which  was  ten- 
dered at  tbe  bearing  ot  tbe  motion,  and  which 
raised  material  Issues.  Savage  v.  Smith,  170 
Cal.  472,  ISO  Pac.  853. 

[I]  The  attorn^  to  whom  Matowlcb  bad 
taken  tbe  summonses  In  the  first  Instance 
testified  orally  cm  tbe  hearing  at  tbe  motion 
that  Matowidk  came  to  bis  ofllce  with  one  of 
the  defendants  Topoaes,  and  that  be  was  re- 
quested to  secure  a  dismissal  of  the  action 
as  to  Topvzea,  but  be  did  not  undrastand 
tbat  be  had  been  ouployed  to  rqureaait  the 
other  defendants,  altbot^h  he  testified  that 
It  was  "«tlrdy  possible  that  Matowlcb  may 
have  beUeved  so."  He  testified  further: 
"They  are  Greek ;  they  speak  ratber  imper- 
fect Bngllsh,  and  may  not  have  fully  nndw- 
stood  all  that  occurred."  This  attorney  was 
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at  that  time  rcpreaentliig  defendant  Uato> 
wich  In  anotber  proceeding,  and  had  also,  at 
a  prior  time,  been  tlie  attorney  for  defendant 
corporation.  It  bas  been  declared  over  and 
over  again  In  the  appellate  decisions  of  this 
state  that  It  is  the  policy  of  the  law  to  allow 
causes  to  be  tried  upon  tbelr  merits;  that 
motions  to  vacate  defaults  and  default  Judg- 
ments are  peculiarly  addressed  to  the  discre- 
tion of  the  trial  Judge,  and  that  only  In  cases 
where  a  clear  and  unmistakable  abuse  of 
that  discretion  Is  shown  will  an  appellate 
court  Interfere  with  such  ordera  Ban  t. 
Rogero,  168  Cal.  736,  740,  146  Pac.  95;  Sav- 
age T.  Smith,  supra ;  Lynch  v.  De  Boom,  26 
Cal.  App.  311, 146  Pac.  808 ;  Morton  v.  Shan- 
non, 26  CaL  App.  688,  147  Pac  1179;  Hc- 
Munu  T.  Lebrke,  28  CaL  App.  288»  165  Pac. 
473. 

The  order  is  affirmed. 

We  Goncor:  OONBEZ.  P.  J,;  SHAW,  J. 


(67  Cal.  App.  m) 

BLANCHARD  v.  HAIQ.   (Civ.  4054.) 

{District  Court  of  Appeal,  First  District,  Di- 
viBioo  1.  Califoriua.  May  12,  1922.  Rehear- 
ing Denied  June  9,  1922.  Hearing  Denied  by 
Supreme  Court  July  10,  1922.) 

PriMlpal  «>d  >8«"t  «B>78(1)— PartlM  heli  aot 
mtltled  to  acooaatlag  where  .aoooaato  were 
lM««ly  dept. 

Where  plaintiff  and  defendant  operated  a 
Jewelry  and  repair  shop  with  defendant  aa  man- 
ager, plaintiff  furnisbing  the  stock  and  agreeing 
to  pay  defendant  a  part  of  the  profits  from 
sales  as  salary,  and  plaintiff  and  defendant  at 
different  times  operated  the  store  alone  and 
made  sales  which  were  not  entered  In  the  booka. 
neither  party  was  entitled  to  an  accoantlog. 

Ai^eal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  Marcus  Blanchard  against 
Samuel  M.  Haig,  In  which  defendant  In- 
twposed  a  eounterdalm.  Relief  was  denied 
both  parties,  and  plaintiff  appeals.  Af- 
firmed. 

H.  A.  BUncbard,  of  San  Jose,  for  aK>el- 
tant. 

W.  H.  Johnson,  of  San  Jose,  from  re^nd- 
ent 

TYLER,  P.  J.  This  action  was  one  brought 
to  recover  certain  sums  of  money  and  other 
personal  property  of  the  value  of  $1,789.67, 
which  it  is  allied  defendant  received  as 
agrat  of  the  plalntlfT.  Defendant,  by  an- 
swer, denied  plalntlCC's  allegations,  and  by 
way  ot  counterclaim  alleged  that  plaintiff 
was  Indebted  to  him  in  the  sum  of  $868.7S. 


Relief  was  refused  both  parties,  and  platotUf 
appeals. 

It  appears  from  the  record  that  on  or 
about  November  1,  1917,  the  parties  hereto 
entered  Into  an  agreement  whereby  they 
undertook  to  operate  a  Jewelry  and  repair 
shop  with  defendant  as  manager.  Plaintiff 
agreed  to  furnish  die  stoc^  in  trade  and  the 
store  where  the  business  was  to  be  conduct- 
ed, and  to  pay  defendant  for  bis  services 
one-half  of  all  the  profits  derived  from  sales. 
The  trial  court  found,  ani<«ig  other  facta, 
that  the  total  cost  of  merchandise  pnrduwed 
by  plain tiCf  and  furnished  to  defendant  as 
manager  for  the  purposes  of  sale  amounted  to 
the  sum  of  $5,603.64.  It  further  found  that 
the  total  cost  price  of  certain  goods  sold 
amounted  to  $1,584.36,  and  that  an  Inven- 
tory of  the  merchandise  on  band  at  the  close 
of  defendant's  employment  showed  goods  to 
the  value  of  $2,229.61.  other  findings  are  to 
the  effect  that  the  books  kept  by  d^endant 
did  not  show  all  of  the  sates  made,  and  that 
both  plaintiff  and  defendant  sold  merchan- 
dise not  accounted  for,  and  that  In  fact  the 
books  kept  by  the  parties  were  Inaccurate, 
for  which  reason  the  court  found  it  was 
Impossible  to  ascertain  the  amount  of  goods 
sold,  the  prices  obtained  therefor,  or  In  any 
manner  to  arrive  at  a  true  account  thereof, 
and  accordingly  Judgment  was  denied  both 
parties. 

Appellant  contends  that  the  condnslon  of 
the  trial  court  that  plaintiff  was  not  entitled 
to  recover  from  defendant  is  against  law 
and  contrary  to  the  facts  and  findings,  fqr 
the  reason  that  the  effect  of  the  findings  is 
that  defendant  converted  to  his  own  use 
mwchandlse  or  cash  to  the  extent  of  at  least 
$1,789.67.  We  see  no  force  In  this  conten- 
tion. It  appeared  in  evidence  that  both  plain- 
tiff and  defendant  at  different  times  operat- 
ed the  store  alone.  It  also  was  shown,  by 
the  testimony  of  defendant,  Uiat  he  was  In- 
structed by  plaintiff  not  to  make  entries  of 
all  sales  for  the  reason  that  he  did  not  de- 
sire to  pay  an  Income  tax  to  the  govemmoit, 
as  he  was  not  responsible  for  tbe  war.  True, 
plaintiff  denied  tliat  be  made  any  sucb  re- 
quest, but,  however  this  may  be,  both  plain- 
tiff and  defendant  admit  tbe  making  of  sales 
whldi  were  not  entered  In  the  booka.  Under 
these  circumstances  the  trial  court  could 
have  come  to  no  other  conclusion  than  it 
did  in  finding  that  It  was  Impossible  to  de-^ 
termlne  the  true  amount  of  goods  sold,  and 
what  sum,  If  any,  plaintiff  was  entitled  to- 
recover. 

It  la  true  that  the  trial  court  did  find 
that  the  plaintiff  sold  $1,500  worth  of  mer- 
chandise, but  other  findings  show  that  this 
amount  did  not  indicate  the  full  amount  of 
sales.  The  findings  are  therefore  not  con- 
flicting. So  far  as  tbe  record  shows,  botik 
parties  were  in  a  position  to  bring  about  ttio 
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claimed  shortage  of  merchandiae,  and  either 
or  both  of  the  parties  may  have  been  re- 
qmnsible  for  it  The  evidence  throws  no 
lli^t  niton  tills  subject.  TJndetr  sach  cir- 
cumstances relief  was  properly  denied  both 
parties. 

The  judgment  Is  affirmed. 

We  concur:  EBBBieAN,  J.;  KNIGHT, 
Jasrtloe  pro  tun. 


(&7  Cal.  App.  5«S) 

MoCORMlCK   V.  WOODMEN   OF  THE 
WORLD.    (CIv.  4I3S.) 

(District  Court  of  Appeal,  First  District,  Di* 
vision  1,  California.  May  4,  1922.  Hearius 
Denied  by  Supreme  Court  July  3,  1922.) 

1.  Contracts  «=>l27(3)»lnsaraBee  «s»722— 
Provlsron  of  death  benefit  certMoate  that 
membsr's  disappearance  for  any  length  of 
time  shoBid  not  be  evidsnos  of  death  held 
veld. 

A  condition  in  a  death  benefit  certificate, 
that  absence  or  disappearance  of  bisnrcd  mem- 
ber for  any  length  of  time  dionld  ^ot  be  snf- 
fic^ent  evidemce  «f  his  death  fce^  void  as  un- 
reaaonaUe  and  as  ^  agreement  to  oust  tlie 
courts  of  jurisdiction,  hi  view  of,  Code  Ciy. 
Pfoc  i  1963,  subd.  28. 

2.  CoBtraots  ^127(1)— StIpMlatlon  rettriot- 
.  IM  admissibility  of  wMenoe  voM. 

A  stipulaUon  In  *  eontraet  that  certain 
evidence  only  shall  he  admlsnble  in  case  of 
Utigation  subsequently  arising  under  such  con- 
tract cannot  be  allowed  to  control  the  action  of 
the  -court  in  the  admission  or  in  the  effect  to 
be  ^ven  to  the  evidence. 

9.  StipvtattOM  -  «B»»-8t|pH|atloa  Ht  perwlt- 
ted  to  eaitrol  oonrse  of  Jnstlee  siwn  trials. 

Goorts  will  not.  permit  the  coarse  of  Jns* 
tite  upon  trials  before  them  to  be  atipulated 
and  controlled  In  such  a  manner  as  to  defeat 
.the  ei^s  to  be  snbferved  by  sndi  trials. 

;  Appeal  fropi  Superior  Court,  City  and 
Oounty  of  Son  IVandBCo;  T.  I.  Fitspatrlck, 

Judge. 

Action  by  Mary  O.  McCormlck  against  the 
Woodmen  of  the  World.  Judgment  for  plaln- 
titfi  and  defendant  &j}ip6a.\B.  Afflrmed^ 

M.  T.  Uoaes,  of  San  Trancisa^  for  ajHtel- 
lant. 

Heidelberg  ft  Murasky,  of  San  Francisco, 
for  respcmdent. 

TTLBK,  P.  J.  This  action  was  bron^t  to 
recover  apon  a  benettt  certificate  issued  by 
defendant  compaaj.  Plaintiff  is  th«  wife 
and  sole  benefldair  of  (me  Fasty  M.  McXSot- 
mldt,  a  member  of  defendant  society,  an  un- 
incorporated firatemal  organization*. 

The  action  was  commenced  on  the  20th  day 
of  November,  1920,  and  Is  one  of  the  so-called 


"dlsaiq^earance"  cases.  It  api)earB  from  the 
record  that  Fasty'McCormlck  became  a  mem- 
ber of  the  society  on  the  Slst  day  of  Decem- 
ber, 1911.  At  that  time  the  benefit  certificate 
b&e  sued  upon  was  Issued  to  him.  He  ex- 
pressly and  in  writing  accepted  the  same  sub- 
ject to  the  conditions  and  terms  therein  speo- 
itled.  Among  these  conditions  was  one 
whicli  provided  that  the  absence  or  disap- 
pearance of  a  member  holding  the  certificate 
trom  his  last-known  place  of  residence  for 
any  length  of  time  should  not  be  sufficient 
evidence  of  bis  death,  and  that  no  right 
should  accrue  under  such  a  certtdcate  to  a 
benefldary  or  benetidarles,  nor  any  t>enet1ts 
be  paid  until  proof  had  been  made  of  the 
death  of  said  member,  while  In  good  stand- 
ing. Another  condition  provided  that  the 
beneficiary  was  entitled  to  the  sum  of  $1,500 
If  the  Insured  died  within  one  year  from  the 
date  tb^'eof,  $2,250  If  death  occurred  within 
two  years,  and  $3,000  if  death  occurred  two 
years  thereafter. 

McCbrmIck  disappeared  on  the  2d  day  of 
July,  1013,  and  has  not  been  seen  nor  heard 
of  for  more  than  seven  years,  though  diligent 
search  was  made  to  ascertain  his  where^ 
abouts,  and  plaintiff  claims  that  he  Is  dead. 
Judgment  was  rendered  In  her  favor  for 
$3,000,  the  full  amount  of  the  certificate,  and 
defendant  appeals.'  Ai^Uant  contended  be- 
low, and  does  here,  that  the  disappearance 
clause  In  the  certificate  bars  recovery,  and 
also  that  respondent  Is  not  entitled  to  the 
fun  amount  of  the  policy,  but  Is  only  entitled 
in  any  event  to  partial  recovery. 

[II  The  record  contains  no  direct  proof 
that  McCormlck  Is  dead,  and  in  fact  no  such 
claim  is  made;  plalntlfC  relying  solely  on 
the  circumstance  that  the  Insured  has  been 
absent  and  neither  seen  nor  heard  from  for 
more  than  seven  years,  and  Is  therefore  pre- 
sumed to  be  dead.  Subdivision  ?6,  f  1963. 
Code  CIv.  Proc.  It  is  conceded,  as  Indeed  it 
must  be,  that  if  the  disappearance  clause  In 
the  contract  Is  valid  and  binding.  It  Is  con- 
clusive against  plaintiff,  and  ho  recovery  can 
be  had  thereon.  Respondent  claims  in  sup- 
port of  the  judgment,  hcfwever,  that  the 
clause  Is  against  public  policy  and  is  viola- 
tive of  the  laws  of  the  state  and  contrary  to 
the  terms  of  the  policy  Itself.  The  attempt 
of  beneficial  societies  to  adopt  a  by-law  or 
contract  relating  to  disappearance  casesi  and 
to  control  the  rule  of  evidence  with  respect 
to  the  presumption  of  death,  has  been  fully 
considered  and  discussed  by  the  courts  of 
various  jurisdictions.  There  is  considerable 
variance  in  the  views  of  those  courts  upon 
the  question.  In  some  of  the  cases  the  as- 
sailed provision  was  In  the  by-laws  at  the 
time  the  contract  of  Insurance  was  made;  in 
others  it  appeared  In  after-enacted  by-laws. 
It  would  be  a  matter  of  supererogation  to 
review  the  authorities  In  detail,  for  we  are 
of  the  opinion  that  Uie  appellate  courts  of 
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this  atate  b&Te  arrayed  tbemselTes  on  the 
aide  of  those  Jurisdlctioiui'Whicb  bold  stm- 
Uar  proTlalooB  to  be  nnreftsonable  and 
against  public  policy.  In  the  caae  of  Bennett 
T.  Modern  Woodmen  of  America  (CaL  App.) 
199  Pae.  343,  where  a  dUappeaianoe  daiue 
was  considered.  It  waa  said: 

"Bnt  it  Is  a  rule  of  common  law  and  of  the 
statutory  enactment  of  this  state  that  a  person 
not  heard  from  in  seven  yeara  is  presnmed  to 
be  dead  (Oode  Otr.  Proc.  1063,  sabd.  26),  and 
appellant* a  by-law  is  not  only  onreaaonable  and 
violative  of  atatntory  enactment,  bat  Is  afslnst 
the  weight  of  publte  policy.  It  liaa  been  re- 
peatedly so  held.  Reynolds  t.  North  America 
Union,  204  m.  App.  816,  827;  Sambers  t. 
Knicbta  of  Modem  Macabeea,  1S8  Mich.  668, 
123  N.  W.  25,  133  Am.  St.  Bep.  396;  National 
Union  r.  Sawyer,  42  App.  D.  0.  476;  Sopreme 
Lodge,  Knifhts  of  Pythias,  t.  Wilson  (Tex.  OIt. 
App.)  204  S.  W.  891,  894.  Its  enforcement 
would  not  only  have  the  effect  to  render  nn- 
satory  a  salotary  statute,  but  the  further 
result  of  making  it  practically  impossible  t« 
make  proofs  of  death  In  eases  within  the  rte- 
(«nized  experience  of  man,  and  thereby  work 
a  substantial  injustice  to  the  beneficiary.  Sov- 
ereign Camp,  W.  O.  W.,  T.  Bobinson  (Tex. 
Civ.  App.)  187  &  W.  216,  219;  Beynolds  v. 
North  American  Union,  supra.  In  Olson  v. 
Modem  Woodmen  of  America,  182  la.  1018, 
164  N.  W.  846,  L.  R.  A  1918F.  1164,  this 
same  appellsnt  Invoked  the  defense  of  this 
same  by-law.  The  court  refused  to  counte- 
nance the  plea,  holding  that  ita  application 
would  impoae  on  a  banefldur  th«  burden  of 
paying  all  daea  and  aasesameDts  dnring  the 
whole  period  of  expectancy  of  the  assured, 
thereby  making  the  certificate  practically 
worthlesa" 

A  transfer  was  denied  by  the  Supreme 
Court  in  this  case. 

Counsel  for  am;>eUant  seeks  to  distinguish 
this  authority  from  the  instant  case  and 
claims  that  no  question  there  arose  as  to  the 
validity  of  the  original  contract  between  the 
member  and  the  society,  the  terms  upon 
which  he  was  admitted  to  membership,  and 
that  the  case  involved  an  after-«nacted  by- 
taw.  We  cannot  distinguish  this  case  in  prin- 
ciple from  the  Bennett  Case.  The  reasons 
assigned  for  holding  the  by-law  In  that  case 
Invalid  are  not  less  apparent  or  persuasive 
because  of  the  fact  that  It  was  not  part  of 
the  original  contract  of  the  Insurer. 

[2]  Ilie  law  Implies  that  in  every  contract 
of  Insurance  upon  human  life  the  Insurer 
will  pay  the  indemnity  upon  proof  by  com- 
petent evidence  Judicially  tested  and  weighed 
by  the  law  of  the  land,  and  such  contracts 
ought  to  be  Immune  from  material  Impair- 
ment of  this  right  A  stipulation  in  a  con- 
tract that  certain  evidence  only  shall  be  ad- 
missible in  case  of  litigation  subsequently 
arising  under  such  contract  cannot  be  al- 
lowed  to  control  the  actioa  of  the  court  In 


the  admission  of  <v  In  the  effect  to  be  given 

to  the  evidence. 

[I]  Courts  wlU  not  permit  the  course  of 
Justice  upon  trials  before  them  to  be  stipn- 
lated  and  controlled  In  such  a  manner  as  to 
defeat  the  ends  to  be  subserved  by  such 
trials.  Partlee  to  a  contract  cannot  agree 
to  oust  courts  of  Jurisdiction  over  such  con- 
tracts. Such  acts  transcend  their  power. 
Utter  V.  Travelers'  Insurance  Co.,  66  Mich. 
546,  82  N.  W.  812,  8  Am.  St.  Bep.  913;  Trav- 
elers* Insurance  Co.  v.  McConkey,  127  D.  8. 
661.  8  Sup.  Ct  1360,  32  L.  Ed.  808. 

As  shown  In  the  Bennett  Case,  such  a  stip- 
ulation In  a  contract  is  unreasonable  and 
against  pubUc  policy,  as  it  nuUifles  the  con- 
tract of  insurance  in  the  event  of  the  disap- 
pearance of  the  insured.  It  Is  further  ob- 
jectionable, as  above  indicated,  as  being  an 
attempt  to  contract  as  to  the  ^ect  of  evi- 
dence, and  to  thus  control  the  action  of  the 
court  in  the  determination  of  what  shall  be 
ccmsidered  sufficient  evidence  to  prove  a  giv- 
en fact.  Its  enforcement  would  therefore 
deprive  a  court  of  Its  ordinary  Amctions. 
i>eceased  had  the  right  to  have  his  Insurance 
paid  upon  the  occasion  of  his  death.  If  suai 
a  clause  in  a  c<aitract  of  insurance  Is  en- 
forceable in  controlling  the  involved  rule  of 
evidence,  it  would  be  impossible  for  a  bene- 
ndary  to  prove  the  death  of  the  Insured  un- 
der these  drcnmstances,  even  though  the  tact 
of  death  would  be  presumed  to  exist  under 
establisbed  l^al  principles.  Such  an  agree- 
ment clearly  impairs  the  vested  right  of  the 
Insured  to  have  the  amount  of  his  policy 
paid  to  his  beneficiary  upon  his  death.  O^n 
V.  Modem  Woodmen  of  America.  182  Iowa. 
1018,  164  N.  W.  846.  L.  R.  A,  1918**,  U«4; 
National  Union  v.  Sawyer,  42  App.  D.  G. 
479;  Samberg  v.  Knights  of  Modem  Maca- 
beee,  168  Mich.  668, 128  N.  W.  2S,  138  Am.  St 
B^.  886;  Supreme  Lodge,  K.  of  P„  v.  Wltecm 
(Tex.  OlT.  App.)  204  S.  W.  891. 

We  are  of  the  (pinion,  therefore,  that  the 
doctrine  announced  in  the  Bennett  Case  to 
the  ^ect  that  sudi  a  dause  la  void  as 
against  public  policy  is  contr(rillng  hare.  We 
see  no  merit  in  the  further  oontentitm  that 
plaintiff  is  only  entitled  to  a  partial  recovery. 
The  presumptlui  being  that  the  Insured  was 
dead  at  the  expiration  of  seven  years  from 
his  disappearance  would  make  him  a  member 
for  a  period  appr(almatlng  nine  yeara,  and  it 
appears  that  during  this  time  plaintiff  paid 
and  defendant  accepted  all  dues  and  assew- 
nienta  which  became  payable  by  reason  of 
the  benefit  certificate.  Plaintlfl  was  there- 
fore entitled  to  the  maxlmudi  value  of  tha 
policy. 

For  the  reasons  given  the  Judgment  is  af^ 
firmed. 

We  conenr:   KEBBIOAN,  J.;  KNlfSBT. 
Justice  pro  tem. 
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MILLER  V.  POWELL.  (CIV.  8946.) 

(District  Court  of  Appeal,  Second  District,  IH- 
vision  2,  CaltfornU.  Maj  18,  1922.  Hearing 
Denied  hj  Supreme  Conrt  Svlj  17,  1922.) 

1.  EJeetment  «s9r  i  I  (6)— Findrng  M4  wfltelMrt 
a*  disposing  of  dalm  that  ooart  faUod  to  rale 
ea  BB  allagatloa  of  ouator. 

In  ejectment  tlie  claim  of  plaintiff  that  the 
eoort  failed  to  make  any  flndinc  upon  his  al- 
legation that  defendant  entered  and  ousted  him 
from  his  premises  and  has  ever  since  unlaw - 
fnOr  vithheld  posaesaion  was  disposed  of  by 
the  court's  findng  that  defendant  was  not  nor 
at  any  time  had  been  In  the  possesion  of  anr 
real  property  belonging  to  plaintiff. 

2.  EJeotneat  ^1 11  <3)— Where  oomplalit  de- 
scribed land  kjf  eovenmeBt  survey,  court's 
fftllara  to  locate  land  by  metea  aad  boands  not 
error. 

Where  Id  ejectment  plaintiff's  iwmplalnt  de- 
scribed the  lands  according  to  goremment  sur- 
vey, he  cotdd  not  complain  where  conrt  faOed 
to  define  or  locate  the  land  In  its  findings  with 
reference  to  physical  monoments. 

3.  Appeal  ud  error  ^1071  (I)— FIndlags  of 
•wnrsblp  of  Iwid  aai  objMt  of  aetlea  aot 
rataed  by  ptoadlags  not  praJMIelal. 

In  an  action  In  ejectment,  vhere  tiie  answer 
contained  no  aO^tlon  of  ownership  <tf  land, 
Held,  that  plaintifE  waa  not  prejudiced  by  find- 
ings that  defendant  waa  owner  of  the  land,  and 
that  the  only  controversy  InTolved  was  the  de- 
termination of  the  ownership  of  a  certain  strip 
of  land. 

An>eal  from  Supwiw  Ooort,  San  Diego 
Ooonty;  a  If.  Marah,  Judge. 

Action  b7  Bdwln  8.  lOUa  i^iOnst  T.  L. 
Powell.  Fnm  a  Jndgmokt  for  defendant, 
plaintiff  appeals.  Affirmed. 

See;  alao,  19»  Fnc.  86T. 

•  0.  E.  BuTCh,  of  San  Diego,  B7.  J.  Hennlng, 
of  Wa^lngton,  D.  C,  and  W.  H.  Wylie,  of 
San  Diego,  for  appellant. 

Heskett  &  Samide,  of  San  Diego,  for  re- 
spimdeDt 

GBAIG,  J.  This  action  la  one  in  ejectment 
By  finding  No.  1  the  court  found  the  plaintiff 
to  be  the  owner  of  tbe  property  claimed  by 
him  and  described  In  his  complaint  It  is  to 
be  noted  tbat  tUa  description  is  only  a  legal 
one  and  doee  not  locate  the  property  of  the 
Vlalntlfl  by  metes  and  bonnds  or  any  physi- 
cal objects  upon  the  ground.  It  Is  as  fol- 
lows: 

"The  aontheast  qnarter  (S.  B.  ^)  (tf  the 
Boothweat  quarter  (S.  W.  of  the  south- 
west quarter  (S.  W.  M^);  also  the  north  half 
(N.  of  the  aoathweat  quarter  (SV  W.  44) 
of  the  southwest  quarter  (S.  W.  also  the 
northwest  quarter  (N.  W,  ^>  of  the  south- 
west quarter  (S.  W.  H);  alao  west  half  (W. 
^)  of  the  sonthweBt  Quarter  (9.  W.  %)  of  the, 
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nortiiwest  qnarter  (N.  W.  also  ttie  sentb 
half  (&  of  the  southwest  quarter  (S.  W. 
%)  of  the  northwest  quarter  (N.  W.  14)  of  the 
northwest  quarter  (N.  W.  14)  of  section  twen- 
ty-two (22),  townabip  fifteen  (16)  south,  range 
four  (4)  east  of  the  San  Bernardino  meridian, 
San  Diego  County,  Oalifomia." 


In  finding  No.  4  the  court  further  found: 

"And  the  court  finds  that  the  defendant  here- 
in is  not  now,  and  has  not  been  at  any  time,  fai 
the  possession  of  any  of  the  real  properb  own- 
ed by  the  plaintiff,  or  of  which  pontiff  is  enti- 
tled to  possession,  and  that  as  a  consequmce 
thereof  the  plaintiff  has  sustained  no  Injury  or 
damage  whatever  from  the  defendant." 

If  the  finding  last  quoted  is  justified  by 
the  evidence,  the  appellant  cannot  be  entitled 
to  the  Judgment  prayed  for  itat  restitution 
of  the  property  and  damages),  and  this  find- 
ing, as  aU  others,  mnat  be  accepted  as  trne» 
for  the  appeal  is  takat  xsjpoa  the  judgment 
roll  alone, 

[1]  The  appellant  claims  that  the  conrt 
failed  to  make  any  finding  upon  the  issue 
presented  by  the  ftdlowing  allegation  of  the 
c<nnplaint: 

"The  defendant  entered  into  and  upon  sal# 
premises  and  ousted  the  plaintiff  therefrom. 
That  the  defendant  has  ever  since  unlawfully 
withheld  from  the  plaintiff  the  possession  there- 
of to  plaintiff's  damage,"  etc 

We  think  it  clear  that  the  part  of  flndlnr 
No.  4  above  quoted  disposes  of  this  issue  and 
against  the  contention  of  appellant. 

[2]  Ai^Ilant  further  crlUdzea  the  findings 
and  judgment  of  the  court  because  it  la 
said  that  no  attempt  has  been  made  to  de- 
fine or  locate  the  land  described  in  the  com- 
plaint upon  the  ground  with  reference  to 
physical  monumrata.  In  this  regard  the  find- 
ings fully  cover  the  Issues  presented  by  ap- 
pellant's complaint  The  jndgmen^  being 
predicated  upon  the  findings,  they  properly 
keep  within  their  scope  In  deecrlblng  the 
app^lant's  property.  Having  made  no  alle- 
gation that  his  property  la  bounded  by  par- 
ticular physical  objects  or  lines  between  mon- 
nments,  appelant  cannot  complain  of  a  lack 
of  a  finding  concerning  such  a  matter. 

[3]  Lastiy,  appellant  complains  because  the 
court  foimd  that  the  respondent  Is  the  owner 
of  certain  property.  The  answer  contains  no 
allegation  to  that  effect  Conceding,  without 
deddlug,  that  such  a  finding  Is  without  the 
issues  presented  by  the  pleadings,  it  cannot 
have  prejudiced  plaintiff.  The  same  is  true 
of  another  finding,  to  which  objection  is 
made,  in  which'  the  court  asserts  that  the 
only  controversy  Involved  la  the  determina- 
tion of  the  ownorrtilp  oi  a  cortaln  strip  of 
land. 

Findings  Nos.  1  and  4  preclude  the  plaintiff 
from  recovering.  They  are  not  contradicted 
by  the  other  findings.  In  view  of  thou  all, 
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the  judgmrat  was  properly  rendered  against 
the  plaintiff  and  &p[>ellaat. 
Tbe  Jndgmmt  la  affirmed. 

We  concur :  FINLA7S0N»  P.  J.; 
WORKS.  J. 


^  CrL  An.  90) 

MOSES  V.  PACIFIC  BLDG.  CO.   (CIV.  SSSZ) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tiaion  1.    California.   Jane  6,  1922.) 

1.  Appeal  aad  error  €=»842(l)  —  Medianlcs' 
llena  ^290(4)— Whether  materials  were  so 
applied  to  building  as  to  become  part  thereof 
Is  a  question  of  fact  for  the  trial  eonrt. 

Wliether  the  tnaterialB  fqrnished  br  plain- 
tiff at  the  request  of  a  lessee  had  heen  so  at- 
tached to  the  building  as  to  become  a  part 
thereof  was  a  question  of  fact  for  tbe  trial 
■court,  which  was  determined  adverselT  to 
plaintiff  by  finding  that  plaintiff's  only  contract 
was  for  temporary  inatallation  of  materials, 
not  to  become  a  part  of  the  building.  ■ 

2.  Appeal  aad  error  ^907(3)— On  appeal  en 
Judgment  roll,  evidence  Is  presumed  to  Jns- 

.   tify  findings. 

Where  the  record  on  appeal  consists  of 
tlie  judgment  roll,  the  appellate  court  is  bound 
to  assume  that  the  evidence  justifies  the  find- 
ings. 

3.  Mechanics'  liens  «=3»7&— Owner,  without 
knowledge  particular  work  waa  being  done, 
need  not  disclaim  responsibility. 

Code  Civ,  Proc.  {  1192,  permitting  the  en- 
forcement of  a  mechanic's  lien  if  the  work  was 
of  a  lienable  character  and  If  the  owner  had 
knowledge  of  the  work  -which  was  ordered  by 
the  lessee,  nnless  the  owner  gives  notice  die* 
daiming  responsibility,  does  not  apply  where 
the  owner  consented  that  the  lessee  should  in- 
stall certain  equipment  and  machinery,  but 
did  not  have  actual  notice  of  the  fumishioK  of 
the  materials  or  the  performance  of  the  labor 
in  question. 

Appeal  from  Supwior  Court,  San  Dlefo 
County;  0.  N.  Andrews,  Judge. 

Action  to  foreclose  a  lien  for  lalxv  and 
materials  by  R.  P.  Moses,  against  the  Pa* 
ciflc  Building  Company,  a  corporation.  In 
which  Nettie  C.  Moses,  as  administratrix, 
waa  substituted  as  plalnt;ifC  after  the  death 
of  tbe  original  plaintiff.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Aflirmed.  ^ 

Lace,  Sloane  &  Lee,  of  San  Diego,  for  aih 
pellant. 

Sweet,  Steams  A  Forward,  of  San  Diego, 
for  respondent. 

CONBEY,  P.  J.  mils  action  was  com- 
menced by  B.  P.  Moses  for  tbe  foreclosure  of 
a  lien  claimed  by  him  for  labor  and  materials 
:fumi8hed  and  used  in  the  making  of  certain 
improvements  and  alterations  in  a  building 
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of  tbe  defendant.  He  ai^ealed  from  the 
judgment  entered  in  favor  of  the  dCftaidant. 
Pending  the  apE>eal,  R.  P.  Moses  died,  and  the 
administratrix  of  his  estate  waa  substituted 
as  plaintiff  and  appelant 

The  record  on  appeal  consists  of  the  judg- 
ment rolL  From  tbe  findings  we  ascertain 
the  following  facts:  Tbe  defendant,  aa  own- 
er of  a  storeroom  building  located  on  tbe  lota 
described  in  tbe  complaint,  leased  those  prem- 
ises to  the  San  Diego  Manufacturing  Aaso- 
ciatl<m,  which  afterwards  became  the  Inor- 
ganic Products  Company,  a  corporation. 
Thereafter  the  products  company,  "with  the 
knowledge  and  consent  of  tbe  said  defend- 
ant," caused  to  be  installed  In  the  building 
"certain  equipment  and  machinery  for  the 
manaf  actxire  of  paint."  On  or  about  the  24th 
day  of  May,  1920,  the  San  Diego  Manufactur- 
ing Association  entered  into  a  contract  with 
the  plaintiff  whereby  tbe  plaintiff  agreed  to 
furnish  certain  materials  and  to  do  and  per- 
form labor  In  installing  in  said  building  elec- 
tric wiring,  conduits,  switches,  and  switch- 
boards. The  latrar  performed  and  materials 
furnished  by  the  plaintiff  wwe  of  the  value 
of  $871.90,  which  sum  the  products  company 
agreed  to  pay-  ■ 

The  court  found: 

"That  all  of  the  said  materials  which  were 
famished  by  sidd  plahittff  uid  all  of  the  labor 
performed  by  him  were  furnished  and  perform- 
ed in  puttiDg  into  said  bnilding  certain  electrical 
wiring,  conanits,  and  equipment,  none  of  wbiefa 
ever  became  a  part  of  said  building  or  a  fixture, 
or  conetitated  or  formed  any  improvement  or 
alteration  of  or  in  said  bnilding,  or  any  addition 
thereto;  but  that  all  of  the  said  wiring,  conduits 
and  equipment  were  installed  by  the  said  plain- 
tiff in  the  following' manner:  Said  conduits  were 
fastened  to  the  studding  and  'rafters  of  said 
buildings  by  metal  clamps  and  eighU>emiy  wire 
□ails,  and  as  a  part  of  said  eqa^went  switch- 
boards were  fastened  to  tbe  studding  of  aaid 
building  by  nailing  one-Inch  boards  across  said 
studding  and  fastening  the  switch  boxes  on 
to  said  boards  by  screws  and  nails;  that  no 
nails  were  used  of  a  smaller  size  tlian  eight- 
penny  wire  nails,  and  some  twentypeony  wire 
nails  were  used  in  attaching  said  conduits  and 
switchboards;  that  said  conduits  ran  along  and 
upon  the  studding  and  rafters  of  said  buflding, 
wbldi  building  was  an  open  framework  buQding, 
the  ontride  walls  of  Hhidi  were  eormcated 
iron,  and  which  had  no  inside  walls  other  than 
the  studding,  sills,  and  rafters,  and  that  s^ 
building  bad  oriipnally  been  used  by  the  de- 
fendant as  a  storehouse  and  a  place  within 
which  to  manufacture  doors  and  windows,  etc, 
for  the  houses  and  buildings  being  erected  by 
said  defendanti'and  that  said  building  was  leas- 
ed to  the  San  Diego  Maanfactnring  Associa- 
tion, for  tbe  purpose  of  mannfactoring  patart 
therein,  and  that  said  lease  provided  that  tbe 
lessee  ifligbt  make  sndi  alterations  and  im* 
provements  as  might  be  necessar?  for  the  eany 
ing  on  of  their  aaid  manufacturing  busiiiess; 
that  the  electric  wires  and  conduits  placed  is 
said  baHding  by  tbe  aaid  plaintiif  were  by  the 
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pTaintiff  connected  to  certain  motort  Installed 
ti7  the  lessee  to  operate  the  machinery  for 
raaaafactnrinr  paint,  and  also  connected  to  the 
lightins  syatem  of  said  bnildiog,  plaintiff  in- 
stalling droplights  in  the  office  room  and  main 
portion  of  said  baildings,  but  that  said  conduits, 
electric  wiring,  and  awitchboards  were  not  so 
installed  as  to  become  permanently  attached  to 
said  building  or  to  become  any  part  thereof, 
or  to  become  fixtures  therein;  that  all  of  the 
materials  and  equipment  wbidb  the  said  jdain- 
tiff  placed  in  said  btillding  were  placed  therein 
temporarily  for  a  lessee  of  the  said  building, 
and  that  there  was  no  understanding  by  said 
plaintiff  or  any  lessee  of  said  building,  or  the 
persons  with  whom  plaintiff  made  the  contract 
referred  to'  in  said  complaint  and  for  whom 
said  plaintiff  placed  or  installed  certain  elec- 
trical wiring  and  equipment  in  said  building, 
that  any  of  the  said  wiring,  wires,  conduits, 
awitchboards,  equipment,  or  other  materials 
placed  fn  said  building  by  said  plaintifC  should 
become  t  fixture  or  be  or  become  permanently 
attached  to  said  building,  or  form  a  part  there- 
of, or  constitate  or  form  any  improvement  or 
alteration  in  or  of  said  builJing  or  any  ad- 
dition thereto,  or  repair  thereof,  or  consti- 
tute or  form  any  improvement  or  alteration  in 
or  of  said  buUdiug  or  any  addition  thereto  or  re- 
pair thereof,  and  that  the  aaid  plaintiff  never 
made  any  repairs  in,  at,  or  to  the  said  building; 
that  when  plaintiff  made  his  said  contract  with 
said  manufacturing  association  and  at  all  times 
therefter  he  knew  that  said  association  did  not 
own  said  real  property,  and  it  only  had  a  lease 
thereof,  and  that  its  only  interest  therein  was 
a  leasehold,  and  he  did  said  work  and  fnr- 
Biahed  said  materials  for  said  association  with 
said  knowledge." 

The  court  farther  found: 

'That  aaid  plalntifl  completed  fnmisbbig  the 
materials  and  performing  the  labor  which  he 
did  furnish  and  perform  as  aforesaid,  on  or 
about  the  10th  day  of  June,  1020,  and  that  be 
performed  all  the  conditions  of  his  contract, 
but  that  said  contract  was  not  a  contract  for 
the  furnishing  of  any  materials  or  the  perform- 
ance of  any  labor  in  or  about  the  making  of  any 
improvements  or  alterations  of  or  in,  or  any 
additions  to  or  repairs  of  the  building  referred 
to  in  said  complaint,  to  wit,  the  building  stand- 
ing on  said  lots  and  belonging  to  said  defendant; 
utd  that  said  plaintiff  never  had  any  contract 
with  the  said  San  Diego  Manufacturing  Aa- 
■odation  or  San  Diego  Hauufactnring  Com- 
pany, or  aaid  San  Diego  Inorganic  Products 
Company,  for  the  fnmishing  of  any  materials 
or  the  performance  of  any  labor  in  or  upon  any 
improvements  or  alterations  or  for  the  making 
of  any  improvements  or  alterations  in  or  ad- 
ditions to  or  repairs  of  said  bailding;  but  that 
the  only  contract  which  plaintiff  had  with  any 
of  the  said  concerns,  associations,  or  compa- 
nies  was  for  the  temporary  installation  and 
placing  in  said  bailding,  and  so  as  not  to  be- 
come a  fixture  or  a  part  of  said  building,  or  any 
Improvement  or  alteration  or  repair  thereof, 
or  addition  thereto,  certain  materials,  to  wit, 
certain  electrical  wiring,  switchboards,  and 
eqaUnacntt" 


Thft  court  farther  found : 

"That  sai^  defendant,  Padfle  Bailding  Com- 
pany, OB  the  4th  day  of  March,  1920;  leased 
the  front  100  feet  of  said  land  and  buildtaig  to 
the  aaid  San  Diego  Manufacturing  Association, 
an  unincorporated  assodation,  for  the  term  of 
one  year  from  the  4th  day  of  February,  1020, 
but  that  on  or  about  the  time  of  making  said 
lease,  said  defendant  was  informed  by  said  les- 
see that  It  would  uae  said  building  for  the 
manufacture  of  paints,  and  would  install  there- 
in certain  machinery  and  appHances  for  said 
manafactnring  purposes,  but  that  the  defendant 
did  not  have  actual  notice  of  the  fnmishing  «t 
the  materials  or  the  performance  of  the  Ubor 
in  pladng  and  installing  the  wires,  conduits, 
switchboards,  and  other  equipment  in  said 
building  hereinbefore  found  by  the  court  to 
have  been  put  therein  by  plaintiff,  and  that 
the  said  defendant  did  not  post  any  notice  in  or 
about  said  building  that  it  would  not  be  liable 
for  the  installing  of  said  electrical  equipment 
or  of  the  performance  of  aaid  labor." 

The  first  question  of  fact  upon  whidi  the 
platntilFs  rl^t  to  a  lien  depoide  fa  the  ques- 
tion whether  or  not  the  work  and  materials 
furnished  hy  the  plaintiff  contributed  to  the 
"construction,  alteration,  addition  to  or  te- 
pair"  ot  the  building.  If  tbey  did  so  contrib- 
ute, the  llaable  quality  of  the  work  is  es- 
tablished. Code  Olv.  Proc.  1 11S3.  OSw  find- 
ings affirm  that  none  ct  the  labor  performed 
and  materials  famished  by  the  idalntlff  and 
pat  into  the  building  ever  became  a  part  of 
the  said  bailding  or  fixtures,  or  coustitated 
or  formed  any  improrement  or  alteraticm  of 
or  in  said  building,  or  any  addition  thereto, 
and  that  conduits,  electric  wiring,  and  switch- 
boards wen  not  so  InstiUled  as  to  become 
permanently  attadied  to  said  building,  or  to 
become  fixtures  ther^n.  According  to  the 
finding  dncTlblng  the  method  of  Installation 
of  said  wiring,  conduits,  and  equlpm«it,  the 
conduits  were  fastened  to  the  studding  and 
rafters-  of  the  bulldliv  by  metal  damps  and 
nails,  and  the  swltdiboards  were  fostmed  to 
the  studding  of  tbe  bnUdlng  by  nailing  boards 
aaross  tbe  studding  and  fastenli^  the  switdi 
boxes  to  the  boards  by  screws  and  nails.  It 
may  be  that  tbe  physical  facts  thus  described 
were  sndi  that  these  materials  should  be  re- 
garded as  fixtures  attached  to  and  which  be- 
came a  part  of  the  building  If  such  bad  been 
the  Intention  of  the  contracting  parties.  Pac. 
Sash  &  Door  Co.  v.  BumlU^,  162  Cal.  694, 
667,  124  Pac.  230,  41  L.  R.  A.  (N.  S.)  206; 
Cal,  P.  C.  Co.  v.  Wentworth  Hotel  Co.,  16 
Cal.  App.  602.  711.  712,  118  Pac.  103.  113; 
Blanck  V.  Commonwealth  Amusement  Cmp^ 
10  CaL  App.  720,  725,  127  Pac  806. 

[1, 2]  But  the  court  found  the  facts  to  be 
that  the  pldlntur  never  made  any  repairs  In, 
of.  or  to  the  building,  and  that  the  materials 
furnished  did  not  become  a  part  of  any  Im- 
provement or  alteration  in  the  buUdlnft  or 
any  addition  thereto ;  also  ttiat  tbare  was  no 
understanding  by  the  plaintiff  m  tbe  lessee 
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tHat  any  ot  said  materials  dundd  become  per- 
wmaeaaj  attadied  to  ttie  bailing.  In  tf- 
fact,  the  oonrt  detennlned  that  the  plalntltt 
never  Intaided  to  attadi  the  equipmoit  per- 
numbnUy  to  the  bnlldlng,  but  tmly  Intended 
to  Install  the  same  tempwarlly  for  the  use  of 
the  lessee,  with  whom  his  contract  was  made, 
and  that  the  only  contract  of  the  plaintiff 
with  the  lessee  was  for  the  temporary  instal- 
latton  ot  mat«lala*  not  to  become  a  part  of 
the  building.  Whethw  matolala  are  so  ap- 
I^ed  to  a  buUdlnc  as  to  become  a  part  there- 
of is  a  question  of  fact  "to  be  determined  by 
the  court  upon  the  eridoiGe  b^ore  tt"  Blan- 
cbi  T.  Bughes.  124  Cal.  24,  66  Pac.  eiO.  In 
the  case  at  bar.  dnce  we  are  bound  to  assume 
that  the  evidence  Justlfles  the  flndlngSi  we 
condnde  that  the  matwlals  installed  by  the 
plaintiff  did  not  constitute  any  alteration  or 
addition  to  the  building,  or  repair  thweof. 

[I]  The  defradant  owner  having  failed  to 
give  notice  dlsdaiming  responslblUty  for  the 
work,  as  iwovlded  by  section  1192,  Code  of 
GlTil  Procedure  13ie  idatntlff  would  be  enti- 
tled to  enforce  his  daim  of  Um.  If  fh9  work 
had  been  ot  a  lienable  duracter,  and  it  ttie 
d^iendant  had  "knowledge  ot  such  etmstmc- 
ti<m;  alteration  or  repair  or  work  or  labor." 
In  the  flrat  finding  the  court  said  tliat  the 
IHToducte  company,  with  the  knowledge  and 
consent  ot  the  dotttidant,  caused  to  be  in- 
stalled in  the  building  "certain  equipment 
and  machlnoy  for  the  manufactore  of  paint" 
niere  is  no  Idmtiflation  ot  this  equipment 
and  madiinn-y  with  the  work  done  by  tlie 
lAalntiff.  On  the  CMtrary,  the  court,  in  its 
seventh  flnding,  said  13ut  the  defendant  did 
not  have  atonal  notice  the  fnmisblng  ot 
the  materlala  w  the  performanoe  of  ttie  la- 
bor In  question. 

Construing  the  flnding  as  one  intaided  to 
mean  ttiat  the  deCmdant  was  without  knowl- 
edge ot  the  tact  tbat  the  work  was  b^g 
done,  the  provisims  of  seetiott  1182  do  not 
apply  to  the  established  drcnmstances  ot  the 
case. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAHE8,  J. 


<fi7  Cal.  App.'TlS)  . 

KUBI8TA  T.  DANIELS  et  al.  (Civ.  33M.) 

<I>istrlct  Coart  of  Appeal,  Second  District, 
Diviaion  2,  California.  Feb.  11,  1922.  On  the 
Merita  May  19,  1022.  after  Grant  of  Rehear- 
iof  March  8,  1^.  Rehearing  Denied  June 
19,  1922.) 

On  Motion  to  Dismiss. ' 

I.  Appeal  asd  error  <Ss»39g— Appeal  not  Med 
satH  100  days  after  Jsdimat  aisst  be  dls- 
silssed. 

Where  the  notice  of  appeal  was  served  and 
filed  more  than  100  days  after  the  entry  of  tiie 


(CaL 

jodgment  from  wUA  the  ^peal  was  taken,  Oie 
appeal  most  be  (Uaadased  under  Code  Proc 
I  889,  requiring  the  appeal  to  be  taken  witUa 
60  days. 

On  the  Merits. 

2.  Appeal  aad  error  •sa880(3)-43Hanurter  of 
notes  eaasot  eemplals  of  fallsre  to  reader 
Judgineat  against  siaker. 

The  ffnarantor  of  foor  notes,  iriio  conceded 
that  judgment  was  properly  rendered  against 
him  for  all  tonr  of  the  notes,  cannot  complain 
on  appeal  that  Judgment  was  not  rendered 
against  the  maker  on  two  of  the  notes. 

Appeal  from  Superior  Court,  Los  An^es 
County;  Vred  H.  Taft,  Judge. 

Action  by  Frank  Eublsta  against  A.  J. 
Daniels  and  another.  Judgment  for  plain- 
tiff, and  named  defendant  appeals.  Motion 
to  dismiss  appeal  granted,  rtfiearing  granted, 
and  judgment  affirmed. 

T.  a  Gould,  ot  Los  Angeles,  for  appellant. 
Woodruff  ft  Shoemaker,  of  Los  Ang/^^  for 
respondoit 

On  Motion  to  Dismiss. 

WORKS,  J.  tH  This  la  an  appeal  from  a 
final  Judgment  Respondrat  asks  for  a  dis- 
missal of  the  appeal.  The  notice  of  appral 
was  served  and  filed  more  than  a  hundred 
days  after  the  entry  of  the  Judgment.  An 
appeal  from  a  final  judgment  may  be  taken 
only  within  60  days  from  the  entry  of  the 
judgment  (Code  Olv.  Proc.  {  938). 

Appeal  dismissed. 

Wecoocor:  FINLAT80N,  P.  J.;  CBAIO,  X 

On  the  Merits  after  Grant  ot  Rehearing. 

WORKS,  J.  Defendant  CoUdns  executed 
her  four  certain  promissory  notes  to  one 
Bronken,  the  payment  of  all  of  the  paper 
having  been  guaranteed  by  defendant,  Dan- 
iels. Brunken  transferred  the  notes  to 
idalntiff,  two  of  them  by  Indorsement  In  due 
course,  two  by  delivery  without  Indorsemoit, 
and  plaintiff  brought  the  present  suit  against 
both  Daniels  and  Colkins  on  all  four  of  the 
instruments.  Defendant  Colkins  Interposed 
defense  as  to  all  of  the  notes  on  the  grounds 
that  they  had  been  obtained  by  the  payee  by 
means  of  fraud  and  deceit,  that  they  bad 
been  given  without  consideration,  and  that, 
if  there  was  a  consideration.  It  had  failed. 
The  trial  court  found  against  def^dant  Col- 
kins on  each  of  these  issues  and  rendered 
Judgment  against  both  defendants  «n  the  two 
notes  which  bad  been  transferred  to  plain- 
tiff by  Indorsement  Judgmmt  on  the  other 
notes,  the  title  to  which  had  been  passed  to 
plaintiff  by  delivery  only,  went  against  de- 
fendant Daniels  alone.  That  defendant  alone 
appeals. 

[2]  The  opening  brief  of  appellant  Is  short, 
fragmatary,  and  nnsstiafactory,  no  dodng 
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brief  bavlng  been  filed  him,  idter  con> 
ceding  that  Jadgment  against  both  defend- 
ants  was  proper  on  the  two  not«  which 
wen  transfinrcd  Ify  Indorsianait,  and  after 
■tatlng  tbe  findings  of  the  trial  court  on  the 
iasnes  presented  by  tbe  answer  of  respond- 
ent Colkins,  the  writer  of  the  brief  proceeds : 

"Bat,  after  finding  against  every  one  of  de- 
fendant CoUuns'  special  defenses,  the  conrt 
nevertheless  rendered  Judgment  in  faror  of 
defendant  Cidklns  as  maker  of  the  notes  and 
against  dtfendant  DanMs  as  goarantor.  The 
court  finds  that  defendant  Colkins  has  no  de- 
fense to  the  payment  of  the  notes,  and  then 
ezcDSes  her  from  payment,  placing  the  entire 
harden  on  the  guarantor.  The  only  possible 
judgment  under  the  findings  is  one  holding  de- 
fendant Colkina  for  payment  of  all  (our  notes. 
The  present  judgment  is  not  supported  by  the 
findings,  and  therefore  mnst  be  set  aside.** 

This  language  is  somewhat  cryptic,  but  we 
gaflier  from  it,  and  Ctobb  tbe  whole  tenor  of 
tbe  brief,  that  the  only  point  made  by  appel- 
lant is  that  Judgment  on  the  two  notes  which 
reqwDdrait  Knblsta  took  witbont  Indorse- 
memt  should  hare  gone  agabut  both  defmd- 
ants.  It  Is  to  be  Obserred  that  no  claim  is 
made  In  the  brief  that  Knblsta  was  not  en- 
titled to  Jn^ment  against  appellant  If,  at 
least,  the  maker  of  the  notes  were  caught  in 
tbe  net  with  him.  His  position  appears  to 
be  that  the  Judgment  against  lilm  la  a  rii^t- 
ooos  lodgment,  bat  that  the  trial  oonrt 
erred  in  not  rendering  Judgment  against  the 
maker  of  the  two  unindorsed  notes  alsa 
We  cannot  see  what  dlffeimee  it  makes  to 
appellant  whether  or  not  the  maker  of  the 
notes  was  taududed  in  the  ]u^:ment  Un- 
doabtedly,  it  the  Jodgmmt  had  gone  against 
both  maker  and  guarantor  the  liability  of  the 
latter  to  pi^  would  hare  been  as  great  as  It 
mow  is,  for  in  that  Ofent  he  could  have  been 
required  to  pay  tpe  entire  d^t,  as  he  Is 
omnpellable  to  do  und«  the  Judgment  now 
standing  against  him.  It  appears  to  us  that 
apfteUant  baa  abown  no  reasm  why  either 
the  judgmoit  against  him  or  the  Judgment 
In  fator  <tf  his  codetandant  dumld  be  dis- 
turbed. 

Judgment  affirmed. 

We  concur:  FINI/ATSON,  P.  J.;  OBAIG,  J. 


tm  Wash.  TOO) 

WARREN  V.  LEBAM  IMILL  ft  TIMBER  CO. 

(No.  16998.) 


(Bnpremt  Oonrt  of  Washington. 

1922.) 


Jnly  81, 


Appeal  aad  error  <9s»979(2)— Graatlsi  of  aew 
trial  for  lassffldent  ovUesce  disturbed  .only 
In  ease  of  elear  error. 

The  granting  of  a  new  trial  on  the  ground 
that  the  evidence  did  not  sostain  the  verdict 


will  be  dfstnrbed  «i]y  iC  tto  erUenee  presents 
a  dear  case  of  error. 

Department  2. 

Appeal  from  Superior  Court*  Pacific  Coun- 
ts; H.  W.  B.  Hewen,  Judge. 

Action  by  Gecnrge-W.  Waatea  against  the 
Lebam  Hill  &  Timber  Company.  Defendant 
was  granted  a  new  trial,  and  plaintiff  ap- 
peals. Affirmed. 

Fred  M.  Bond,  of  SouUi  Brad,  for  appel- 
lant 

Herman  Murray,  of  South  Bend,  tor  re- 
spondent. 

PER  CURIAM.  Appellant  recovered  a 
Judgment  against  respondent  for  personal 
services,  and  the  trial  court  granted  a  new 
trial  on  tbe  ground  that  the  evidence  did  not 
sustain  tbe  verdict 

No  useful  purpose  will  be  served  by  re- 
citing the  facts.  In  our  opinion  an  examina- 
tion of  the  testimony  shows  that  tbe  trial 
conrt  was  fully  warranted  in  its  action,  and 
it  Is  certain  that  the  evidence  does  not  pre- 
sent a  clear  case  of  error  on  the  part  of  the 
trial  Judge  which  must  exist  before  tliis 
court  will  Interfere.  Getty  v.  Hntton,  110 
Wash.  429,  188  Pac.  497,  and  cases  dted. 

Tbe  Judgment  Is  affirmed. 


STATE  T.  BRA VI N. 


(ISO  Wash.  BU) 
(No.  17083.) 


(Supreme  Court  of  Waidiington.  June  2S, 
1022.) 

1.  Criminal  law  «S9369(6)— Admlssloa  ef  evl- 
denoe  of  another  crime  held  error. 

Where  defendant  was  indicted  for  selling 
intoricating  liquor,  the  admisrion  of  evidence 
that  Just  prior  to  the  alleged  sale  defendant 
pordiased  from  witness  a  stolen  phonograph 
was  error,  as  it  tended  to  prove  defendant  was 
guilty  of  another  offense,  and  had  no  eonnee- 
Uon  with  the  issues  on  triaL 

2.  Criminal  law  <^S94I9,  420(10)— Hearsay 
tetUaHWy  held  laadmlsslble. 

Where  witness  testified  that  he  acted  on 
the  snnestion  of  a  named  persw  in  testi^- 
Ing  before  tbe  grand  jury,  tbe  exduslon  of 
what  that  person  said  to  witness  was  proper. 

3.  Crimlaal  law  ^»430— la  proseoatfes  for 
selliBi,  eertMsd  oopy  of  defendaafs  lloense 
ts  cendaot  toft  drink  eetidillsbnieat  adnils- 
alble. 

In  a  prosecution  for  selling  intoxicating 
liquors,  a  certified  copy  of  defendant's  license 
to  condoct  a  soft  drink  establishment  was  ad- 
missible. 

4.  WItnesass  «»277(2)~Anewln|  exanilnatlei 
as  to  defendaBt'a  dtlienship  and  resldeaeo 
held  wtthlB  eonrfa  disoretlon. 

la  a  prosecution  for  selling  Intoxicating 
liquors,  it  was  within  the  discretion  of  the  trial 
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court  to  allow  eumlBBtion  itf  defeadant  aa  to 
his  dtizenship  and  length  of  residence  In  the 
United  SUtes. 

5.  Intoxloatlig  llqyon  «»223(l)— Teetlmony 
u  to  tale*  nade  four  months  prior  to  date 
flharged  held  Inadmissible. 

Teatimbny  as  to  sales  of  intoxicating  Uq- 
Qors  made  by  defendant  fonr  montiis  prior  to 
the  date  charged  in  the  indictment  was  inadmis- 
sible, though  some  other  charge  had  been  baaed 
on  such  sales. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Ocmn- 
ty  i  Wm.  D.  Aaliren,  Ju^. 

Dan  Bravin  was  convicted  at  maintaining 
a  place  for  the  unlawful  sale  of  Intoxicating 
liquor,  and  he  appeals.  Revised  and  re- 
manded. 

S.  A.  Gagltarde  and  Bates  &  Peterson,  all 
of  Tacoma,  for  appellant 

James  W.  Selden  and  Tbos.  F.  Bay,  both 
of  Tacoma,  for  the  State 

TOLMAN,  J.  Appellant  was  Indicted, 
tried,  convicted,  and  sentenced  to  serve  a 
term  In  the  sUte  penitentiary  upon  the 
charge  of  maintaining  a  place  for  the  unlaw- 
ful  sale  of  Intoxicating  liquor.  Appealing, 
he  relies  upon  21  assignments  of  error  for  a 
reversal,  all  of  wblcb  hare  been  considered, 
but  not  all  of  which  need  be  here  discussed. 

[1]  It  is  first  urged  that  the  trial  court 
erred  In  permitting  witness  Cunningham, 
and  some  of  his  companions,  to  testify  in  de- 
tail to  going  to  the  place  appellant  is  charged 
with  conducting,  not  finding  Um  there,  go- 
ing thoice  and  stealing  a  phonograph,  tak- 
ing it  to  an;>ellant'8  home,  there  partaking  of 
intoxicating  liquor  then  furnished  by  appel- 
lant, and  receivinK  from  appellant  $35  in 
money  for  the  atoloi  phonogra]^  all  of 
which  occurred  before  the  witnesses,  or  any 
member  of  thdr  party,  puTchased  or  drank 
liquor  in  the  place  diarged  with  being  un- 
lawfully maintained.  It  is  true  that  the 
trial  court  admitted  this  line  of  testimony  on 
the  theory  that  It  was  preliminary,  and  nn- 
doubtedly  in  some  cases  certaUt  preliminary 
testimony  is  necessary  to  a  complete  under- 
standing of  what  afterwards  occurred;  but 
in  the  light  of  the  testimony  as  to  the  sale 
of  liquor  at  the  place  charged  In  the  Indict- 
ment later  in  the  evening,  it  is  at  once  ap- 
parent that  these  so-called  preliminary  mat- 
ters had  no  connection  with  the  charge,  and 
hiid  no  tendency  whatever  to  prove  or  to  ex- 


plain the  testimony  tending  to  prove  ttis 
charge  upon  which  appellant  was  being 
tried.  They  were  as  separate  and  distinct 
from  the  matter  charged  as  thoagh  they  bad 
occurred  at  a  time  weeks  or  months  remote, 
and  had  no  tendency  whatever  to  prove  the 
Issues  then  on  trial.  Their  tendency  was 
to  prove  that  appellant  was  guilty  of  other 
offenses  with  which  be  was  not  then  charged, 
and  to  prejudice  him  In  the  eyes  of  the  jary. 
This  line  of  testimony,  and  the  instmctl(HU 
to  the  Jury  based  thareoB,  constitute  reTe^ 
slble  error. 

[2]  In  the  matter  of  what  occurred  before 
the  grand  jury,  and  the  relations  of  the  Trit- 
nesa  Cunnlngluun  with  one  M.  J.  SnUlvas, 
we  find  no  error.  The  trial  court  permitted 
appellant,  on  cross-examination,  to  bring  oat 
the  testimony  that  Cunningham,  In  testl^- 
ing  before  the  grand  Jury,  acted  upon  the 
suggestions  of  Sullivan,  and  properly  refused 
to  go  further,  and  permit  the  hearsay  testi- 
mony aa  to  what  Sullivan  said  to  the  witoeas 
at  that  time. 

[Jl  Nor  do  we  find  error  In  receiving  in  evi- 
dence the  certlfled  copy  of  a  license  to  con- 
duct a  soft  drbik  establishment  Issued  to  ap- 
pellant True,  the  derk's  certiflcate  was  to- 
formal  in  some  particulars;  but  it  was  for- 
mal as  to  every  material  fact  sought  to  be  es- 
tablished thereby,  and  moreover,  before  re- 
celvlng  the  certified  copy,  the  court  required 
the  clerk  to  he  called  aa  a  wltnees,  and  the 
testimony  thus  produced  cured  the  Infomai- 
itiec. 

[4]  Nor  can  we  say  fliat  thm  was  error  ta 
permlttlsg  the  -prosecuting  attorney  to 
terrogate  appellant  as  to  his  dtlsensblp  and 
the  length  of  his  residence  in  the  United 
States.  Such  matters  are  within  the  discre- 
tion of  the  trl^  court,  and  we  cannot  lBte^ 
fere  until  a  manifest  abuse  of  dlscretka  Is 
made  to  appear. 

[S]  Testimony  as  to  sales  made  aome  fimr 
months  prior  to  the  date  chanced  wen  sot 
too  remote,  and  the  mere  (act  that  some  ott- 
er charge  had  been  based  upon  such  sales  did 
not  tend  to  make  the  testimony  as  to  flie 
sales  Inadmissible. 

Other  asslgnmente  of  error  are  baaed  npoa 
matters  not  likely  to  occnt  in  another  trial 
or  are  -without  merit 

Because  of  tbe  errors  pointed  out,  the 
Judgment  is  revalued,  and  the  cause  remsnd- 
ed  f  or  a  new  trial 

PARKER,  O.  and  MITCHELL  sat 
BRIDGES,  JJ..  concur. 
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POWELL  V.  ALASKA  JUNK  CO. 
1 6845.) 


(Sfipnme  Court  of  Washington. 
,  1822.) 


Jnlr  11, 


I.  CorperstloiM  «s>5l9(3)~F'lidrng  that  oor- 
poratlOR  nttlflatf  •mpioynimt  9t  attorney  by 
partBorthip  prior  to  Ks  lacorperatlon  ant- 
tailed. 

In  an  action  to  recover  attoraey'B  fees  bj 
plaintiff,  who  had  been  employed  by  a  partner- 
ship prior  to  the  partnership's  incorporation, 
and  continaed  to  act  as  attorney  (or  the  cor- 
poration, evidence  held  to  auatain  a  finding  that 
plaintiira  prevlons  employmoit  the  partser- 
■bip  bad  been  ratified  by  the  corporation,  not- 
withatandinK  the  fact  that  plaintiff's  claim  waa 
not  among  tboae  expreaalj  asanmed  by  the  cor- 
poration. 

Z  Corporatloaa  «s>5l»(2)— !■  uUoi-  by  an 
attorney  for  faaa  aialnat  narporatlon  anoeeed- 
Ing  n  partnerahlp  whleh  Miployed  him,  evi- 
dence.of  aorvlcos  for  a  braaoli  o>oe  held  ad* 
■lealble.  . 

Where  an  attorney  wa*  employed  by  a 
partnership  which  was  later  incorporated,  and 
there  was  evidence  in  a  suit  for  fees  that  tbife 
employment  was  ratified  by  the  corporation, 
evidence,  that  parties  In  charge  of  a  branch  of- 
fice consulted  with  him  and  were  advised  by 
bim  on  matters  pertaining  to  the  corporation 
after  it  took  over  the  basinena  waa  adniaidble. 

-  Department  2. 

Appeal  frmu  Baperior  Cioiirt.  Spokane 
County ;  Hugo  B.  Oswald,  Judge. 

Action  by  Ed  B.  Powell  against  the  Alaska 
Junk  Company.  From  a  refusal  to  enter 
5udfnneQt  for  defendant,  notwithstanding  a 
verdict  for  plaintiff,  d^endant  appeals.  Af' 
firmed. 

Charles  A.  Reynolds,  of   Seattle,  and 
Charles  P.  Lund,  of  Spokane,  for  a^idlaat 
F.  M.  O'Leary,  of  Spokane,  for  re^pond^t 

fif  AIN,  j.  The  purpose  of  tbla  action  waa 
to  recover  a  sum  claimed  to  be  due  as  attor- 
ney's fees.  The  cause  was  tried  to  the  court 
and  a  Jury  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff.  Motion  for  judgment  not- 
withstanding the  verdict  being  made  and 
overruled,  Judgment  was  entered,  and  the  de- 
fendant appeals. 

[1  ]  The  appellant  la  a  corporation  engaged 
In  the  Junk  business  both  at  Seattle  and  Spo- 
kane. The  respondent  Is  an  attorney  at  law 
located  at  Spokane,  and  brought  this  action 
to  recover  for  services  for  which  be  had  not 
been  paid.  Prior  to  the  year  1918  Bernard 
Kahn  and  Isador  BX  Faulk,  as  copartners, 
under  the  firm  name  of  Kahn  &  Faulk,  had 
been  engaged  in  the  jnnk  business  in  Spo- 
kane. Early  in  February  of  this  year  the 
respondent  was  employed  by  the  firm  to  at- 
tend to  a"I  of  Its  legal  matters  for  the  agreed 


ALASKA  jmtK  CO.  961 

(strp.) 

c<Hi9enaaU<m  of  IflOO  tot  that  year,  to  wit, 
1818.  This  contract  did  not  cover  aervlces 
rendered  in  litlgatiMi  in  whidi  the  firm  might 
be  engaged,  but  for  such  aervlces  a  reasona- 
ble fee  won  to  be  paid.  Some  time  during  tlie 
month  of  June,  the  Kahn  and  Faqlk  business 
at  ^mkone  was  consoUdated  with  a  like  busi- 
ness in  the  city  of  Seattle,  and  Oie  appeUont 
corporation  was  framed  tor  that  purpose. 
After  the  owporatlon  was  Cnmed  Satan  and 
Faulk  by  UU  at  sale  transferred  tbe  oaaets  of 
the  firm  to  the  corporation,  and  gan  a  list  of 
th^r  credltm  tto  the  purpose  of  satls^lng 
the  bidk  salee  Uw  (Bern.  Code  lOlS,  H  629&- 
5300),  all  of  whidi  ware  assmned  by  the  cor- 
poration. The  corporation  began  business  on 
July  1,  lOlS ;  it  having  been  organized  srane 
time  dnrtng  the  prerloas  month  of  June.  Aft- 
er the  corporation  was  organised  one  Frank 
Swarts  was  made  president  thereof  and 
Kahn  treasuro',  tiie  latter  moving  to  Seattle, 
but  being  the  manager  of  the  Spokane  branch. 
After  the  corporation  was  organised  the  re- 
spondent continaed  to  act  as  attorney  for 
the  oorporation  Jnst  ts  he  had  for  the  part- 
nership priev  to  that  time.  He  dalms.  and 
there  was  evidence  to  sustain  this  contention, 
that  after  the  c(Hrporatlon  was  organized  be 
was  authorized  by  Kahn  to  oontlnne  to  serve 
the  corporation  the,  same  as  he  had  the  part- 
nership. There  Is  also  evidenee  tfiAt  Swartz, 
the  president  of  the  corporation,  knew  of  the 
employment  and  acquiesced  In  'it  At  least 
there  was  direct  evidence  that  in  October 
Swartz  in  a  conversation  vtlth  respondent 
approved  the  employment  There  was  erl- 
dence  from  which  tbe  Jury  might  Infer  that 
prior  to  this  time  Swartz  knew  of  the  em- 
ployment. The  business  was  an  extensive'  one 
from  tbe  time  the  corporation  was  organized 
until  approximately  tbe  1st  of  Man*,  1919; 
the  respondent's  advice  was  sought  by  those 
In  charge  of  tbe  Spokane  branch,  and  he  ren- 
dered the  same  service  to  the  corporation 
that  be  had  previously  rendered  to  tbe  part- 
nership. During  this  time  there  were  certain 
matters  In  lltlgatlop  for  which  he  had  charg- 
ed a  fee  and  had  b^  paid,  and  these  Items 
are  not  here  involved.  There  la  little  In  this 
case  except  questiona  of  fact  While  tbe  ev- 
idence was  In  dispute  upon  vftal  matters, 
there  was  sufficient  evidence  to  sustain  a 
finding  of  tbe  Jury  that  the  respondent's  pre- 
vious employment  by  tbe  partnership  had 
been  ratified  .by  the  corporation.  It  Is  true, 
as  claimed  by  the  appellant  that  in  tbe  list 
of  .creditors  made  at  tbe  time  of  tbe  transfer 
there  was  no  mention  of  the  respondent's 
claim,  but  notwithstanding  this  fact,  under 
tbe  evidence  as  it  was  offered  upon  the  trial, 
the  question  was  for  the  Jury.  This  covers 
only  the  $600  item  which  was  due  at  the  end 
of  the  year  181& 

[2]  There  Is  another  Item  of  $200  claimed 
to  have  been  earned  during  January  and 
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Vebrnar7, 1019.  Hie  evidence  with  reference 
to  this  Item  la  directly  In  conflict  as  to 
whether  tiie  ^naldent  of  the  corporaUon  em- 
ployed and  auQunrlzed  the  respondMit  to  act 
for  the  company  during  these  two  months; 
It  presented  plainly  a  question  for  the  jury. 
*nie  appellant  objected  to  certain  evidence 
whidi  was  ofllered  and  admitted,  <me  item  be- 
ing that  tbB  parties  In  charge  of  the  Spokane 
brandi  e<»isulted  with  ttie  recvondent  and 
wwe  advised  hs  him  on  matters  pertaining  to 
the  corporation  after  it  took  over  the  husi- 
ne«8.  Without  reviewing  these  objections  to 
testimony  In  detail,  it  may  be  said  that  there 
was  no  error  In  this  regard.  The  cases  of 
Lee  T.  Sti^taart  Lumber  Co..  66  Wash.  672, 
110  Pac.  1117,  and  Hart  Pioneer  Nursery  Oo. 
V.  Cory^.  8  Kan.  Ami.  4M,  66  Pac.  614,  re- 
lied on  the  appeUant,  are  distinguishable. 
In  neither  of  those  cases  was  there  evidence 
showing  rfttlflcatlon  hy  the  oorporatloii  of 
the  contract  <tf  the  prior  partnwship. 
The  judgment  will  be  affirmed. 

PABKEB,  a  J.,  and  ICAGEINTOSH,  HOL> 
GOMB,  and  HOVET,  JJ^  concur. 


(120  WMb.  S67) 

STATE  V.  CA8T0. '  (No.  17232.) 

(Snpreme  Court  of  Washington.    June  26, 
1922.) 

1.  Robbsry  csBT-ForaMs  taklag  of  assay  ly 
prsarraaged  plaa  hsld  robfesry. 

The  taking  of  money  from  complaining  wit- 
ness threatening  him  with  a  revolver,  when 
by  prearranged  ^sn  he  was  discovered  in  a 
room  in  a  hotel  with  a  woman,  was  robbery. 

2.  Rofcb«ry*=>l— Threats  «=5»I(«)—D»stlsctlos 
bstwssB  "nbbsry"  aad  "sxtertlsB"  statsd. 

The  chief  diatinetion  between  '^bbery" 
and  "extortion"  is  that  to  commit  '^bberj" 
the  taking  must  be  without  the  consent  of 
the  person  robbed,  while  in  "extortion*'  the 
taking  is  with  consent 

[Bd.  Note.— For  other  definitions,  eee  Words 
and  Phrases,  First  and  Second  Series,  Bx- 
tort—Extortion;  BoUiery.] 

8,  Robbery  «S926— Wbetber  sioeey  takes  by 
foree  i|ue»tioB  for  Jury. 

Where  money  was  taken  by  threatening 
with  a  revolver,  after  complaining  witneea  by 
prearranged  plan  was  discovered  in  a  botel 
room  with  a  woman.  It  was  (or  the  Jury  to 
determine  whether  the  money  was  taken  by 
force  and  under  threats  and  against  bis  con- 
sent. 

4.  Criminal  law  «»742(r),  I lsg(4)-Cred|. 
blllty  of  witnesses  for  Jury,  and  appellate 
court  will  Bot  Interfere  on  suck  grounds. 

The  credibility  of  witnesses  is  always  for 
the  jury,  and  under  ordinary  circumstances  the 
appellate  court  will  not  interfere  with  the 
verdict  of  the  jury  on  ttcse  gnmnds. 


Department  1. 

Appeal  from  Superior  Court.  Pierce  Coaa* 
ty;  W,  O.  Ghaionan,  Judge. 

T.  A.  Gasto  was  convicted  ct  alfUng.  flomi- 
sellng,  and  abetting  In  die  commlsBiaD  d 
robbery,  and  he  appeala.  Affirmed. 

A.  Q.  Laffln,  of  Tacoma,  for  appellant. 
J.  W.  Selden  and  Leo  Tea^  both  of  Ti- 
coma,  for  the  State. 

BBIDQBS,  X  The  Information  In  this 
case  diarged  the  defendant  with  the  crime  of 
aiding  oonnsellng,  and  abetting  one  Omer 
D.  James  and  EJUisabeOi  Hlxon  In  the  com- 
mission of  tile  crime  of  robb^.  Tbe  de- 
foidant  has  appealed  tnm  a  Judgment  of 
sentence  entered  upon  the  verdict  of  Qm 
jury. 

The  dilef  reasoo  aaslcned  ben  for  lenr- 
sal  Is  that.  If  the  state  proved  any  erinw 
irtiatsoever,  it  vaa  fbat  of  extwCltm.  sod 
not  robbery.  There  was  ample  terttmony 
from  wUdi  the  jury  mlglit  have  condnded 
that  the  three  persons  named  agreed  that  at 
a  certain  hotel  room  in  Tacoma  EUaaVth 
Hlxon  should  meet  a  certain  soldier  who 
they  knew  had  some  money  on  his  posoa, 
and  that,  irtille'the  BiOdler  ana  tlie  womin 
were  together  In  the  room,  James  should  ap- 
pear and  pretend  to  be  the  brotl^r  or  has- 
band  of  the  woman,  and  Otoreby  obtain  Oh 
money  from  the  soldier.  There  was  ample 
tMtimony  to  show  tliat  the  appelant  wts 
one  of  the  diief  instigators  of  tiie  crime  and 
the  moving  spirit  ther^  According  to  the 
program,  late  at  night,  tb»  woman  vldted  th» 
soldier's  room  in  the  hoteL  She  had  beta 
there  but  a  few  minutes  rrhva  James,  a» 
cording  to  prior  arrangement,  knocfed  on  the 
door  and  demanded  admittance,  and  after 
some  coDtroveray  be  was  allowed  to  enter. 
He  theienpon  represented  btansdf  to  bs 
closely  rciated  to  the  woman  and  abused  her 
tor  b^ng  found  In  boA  drcnmstanees,  disw 
a  revolver  on  the  st^dter  and  hdd  it  doss  to 
or  against  his  person,  and  tbreatened  to  da 
him  bodily  Injury,  and  at  that  time  recetred 
from  him  a  considerable  sum  of  aoooey- 

[1-3]  There  are  In  tliese  facto  all  iis- 
ments  of  robbery.  IHie.  (ihlef  dlstfuetlon  b» 
tweoi  robbery  and  extortion  la  ttiat  to  coa* 
mlt  the  fcnrmer  the  taking  must  be  wlttwot 
the  consent  of  the  person  robbed,  irtiUe  Is 
extortion  the  taking  Is  wUH  cmsei^  It 
does  not  require  any  a^nment  or  dtattos 
of  authorities  to  Show  that,  under  the  eri- 
dence  in  this  case,  it  waa  f(tt>  the  jury  ts 
determine  whether  the  m«iey  was  takm 
from  the  soldi»^  by  force  and  under  threats 
snd  against  his  consent 

[4]  Appellant  argues  extemdvely  .tost  tt* 
evidence  was  insufficimt  to  enstatn  the  ve^ 
diet  and  Judgment  Be  attacks  the  «dl- 
billty  of  the  witnesaee  for  the  state,  conteed- 
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iag  that  fheir  cbaracters  and  reputattona  axe 
mch  as  that  the  Jury  was  not  jostifled  In 
believing  them,  and  that  the  verdict  should 
have  been  in  accordance  with  the  testimony 
of  his  own  witnesses,  whose  characters  he 
extols.  The  credibility  of  the  witnesses  ia 
always  for  the  ]ury,  and  this  pourt,  will  not, 
under  ordinary  circamstances.  Interfere  witli 
the  .verdict  of  the  Jnry  on  these  grounds.  A 
reading  of  the  record  convinces  us  that  there 
was  ample  testimony  npon  which  the  Ter> 
diet  may  rest. 

One  or  two  other  aaiedgttowntB  of  error  are 
made  but  they  are  iritliout  nwlt. 

Judgment  affirmed. 

PABKER,  a  3.,  and  FOLLERTON, 
WTOHSO^  and  TOUIAN,  73^  concnr. 


(121  Wuh.  Tt) 

LOFTHUS  V.  NAVY  YARD  CITY  MILL  CO. 
(No.  17123.^ 

(SuiHreme  Gonrt  of  WashfaigtWL  July  IT, 
1922.) 

Appeal  and  error  ^»  1002— Verdict  on  ditpat- 
0d  qaestloa  of  fact  let  dlatarbed. 

A  verdict  on  a  disputed  question  of  fact 
cannot  be  disturbed. 

Department  2. 

Appeal  from  Sui)erlor  Oourt,  Kitsap  Oovn- 
ty;  Walter  M.  French,  Judgfc 

Action  by  E.  Lofthua  against  the  Navy 
Yard  CHty  Mill  Company.  Judgment  for  de- 
fendantr  and  plaintiff  appeals.  Affirmed. 

Bryan  &  Oariand,  of  Bwaertaa,  tar  appel- 
lant 

Thomas  Steraistm,  of  Bremarton.  for  re- 
qwndent 

PEB  OUBIAM.  Beplevln  actlim  tried  to 
the  oourt  and  a  jnry.  No  objections  were 
made  to  the  Instmetion^  and  Uie  important 
qtiestlon  ia  whether  there  was  sufficient  evi- 
dence to  anstaln  the  verdict  The  respond- 
ent had  purchased  from  one  Rothwell  100,000 
latha  on  an  oral  ctmtracL  It  la  the  claim 
of  the  appelant  that  there  had  been  no  seg- 
x^tlon  or  ldentlflcatl(m  of  the  particular 
latha.  This  prea^ted  purely  a  question  of 
fact  OD  which  there  waa  a  dispute,  and  of 
which  the  Jury  was  ^titled  to  acc^t  either 
the  respcaidenfs  or  the  appellant's  version. 

It  la  next  contended  that,  there  being  no 
bill  of  sale,  aa  against  the  existing  creditors, 
of  whom  the  appellant  claims  to  be  one, 
the  sale  Is  invalid,  for  the  reason  fliat  the 
pn^ierty  had  been  left  in  the  possession  of 
the  vendor.  This  also  presented  a  queattcm 
oi  fact  on  which  there  was  a  dispute,  and 
the  verdict  of  the  Jury  cannot  be  disturbed 
merely  for  that  reason. 


BliAIB  V.  KILBOURNB 
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There  are  a  few  other  minor  aaslgnmeuts 
of  error  whldi  we  feel  tt  Is  nnneceasary  to 
consider. 

Judgment  affirmed. 


BLAIR  V.  KILBOURNE. 


(121  WmIi.  98) 
(Ne.  17192.) 

July  26, 


(Snpreme  Court  of  Washington. 

1922.) 

1.  Maaleipat  oarporatlois  «=9705(3)— Mora 
care  required  of  auto  driver  la  obserVIag 
posifbility  of  danger  to  nine  year  old  child. 

Though  plaintiffa  nine  ye&r  old  son  was 
negligent  and  was  of  Bufficient  age  to  have 
realized  the  danger  of  running  into  a  main 
thoroughtare  frequented  by  automobiles  with- 
out looking  for  approaching  automobiles,  de- 
fendant was  not  Justified  in  aasuming  that  the 
chUd  could  be  depended  npon  to  exerdse  the 
same  degree  of  care  (or  hla  safety  aa  an  adult, 
and,  when  defendant  observed  the  poasibUlty  of 
danger,  more  caution  waa  called  for  then 
wotdd  ordinarily  be  neeeaaaiy. 

2.  Death  «ss>58(2)-<8liewlB|  baM  to  make  ease 
far  recovery  for  deatk  of  oblM. 

A  case  for  recovery  by  a  father  under  Banu 
Code  191S,  g  184,  for  the  death  of  his  nine  year 
old  son  la  made  by  showing  that  the  boy  waa  a 
bealtlv  diHd  of  average  .Intelligenee. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Calvin  S.  Hall,  Judge. 

Action  by  M.  30.  Blair  against  F.  H.  Kll- 
bourne.  Judgment  for  plaintiff,  and  defend- 
ant appeala   Affirmed  on  condlticm. 

Shank,  Belt  &  Falrbrook,  of  Seattle,  for 
appellant. 

Tom  S.  Patterson,  James  M.  Gephart,  and 
Hiram  S.  Patterson,  all  of  Seattle,  for  re- 
spondent 

HOVEY,  J.  The  nine  year  old  son  of  the 
respondent  was  struck  by  en  automobile  own- 
ed and  driven  by  appellant  and  received  in- 
juries from  which  he  died  In  a  few  hours. 
Respondent  sued  for  loss  of  services  under 
section  184,  Ron.  Oode^  and  recovered  a 
Judgment  foi;  $6,000. 

Appellant  was  driving  with  his  wife  In 
a  Cadillac  inclosed  car  on  0ie  aftmiocm  of 
a  cl«ir  day  on  a  paved  street  In  the  city  of 
Seattle  known  as  Greenlake  boulevard.  Slx- 
ty-Ftfth  street  ent«s  this  street  from  one 
side,  and  the  lake  lies  on  the  other.  The 
boy  waa  flying  a  kite  during  school  recess 
and  ran  into  the  Intersection  from  Sixty- 
E^fth  street  He  did  not  observe  the  car  and 
continued  to  cross  the  street,  keeping  his 
attention  at  all  times  upon  the  kit^  and  was 
strudE  by  the  car  without  ever  having  seoi 
it  He  had  been  cautioned  by  his  father  not 
to  play  in  the  street  and  ot  the  danger  from 
automobllee.   The  car  slid  a  distance  of  over 
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27  feet  after  the  application  of  tbe  brakes, 
and,  In  the  opinion  of  an  expert  familiar 
with  the  type  of  car,  It  was  going  at  the  rate 
of  35  miles  per  hour.  The  only  eyewitness 
of  the  entire  train  of  events  was  the  con- 
ductor on  an  approaching  street  car.  Both 
hts  testimony  and  that  of  the  appellant  and 
his  wife  placed  the  speed  of  the  automobile 
at  20  miles  per  hour  or  under,  and  the.  testi- 
mony of  appellant  Is  that  he  first  tried  to 
drive  around  the  boy,  and  when  he  saw  that 
he  could  not  do  this  he  applied  his  brakes 
and  stopped  as  qui(^ly  as  possible.  Shortly 
after  the  accident  appellant  made  a  .state- 
ment to  the  police  department  In  several  re- 
spects varying  from  bis  testimony  iip<m  the 
stand. 

f1]  Appellant's  chief  ground  for  reversal 
is  the  contributory  negligence  of  the  deceas- 
ed, and  he  contends  that  as  a  matter  of  law 
his  motion  for  a  nonsuit  or  for  a  directed 
verdict  should  have  been  granted.  We  be- 
lieve the  boy  was  guilty  of  contributory  neg- 
ligence under  the  undisputed  testimony,  and 
that  he  was  of  sufficient  age  to  realize  the 
danger  of  running  Into  a  main  thoroughfare 
frequented  by  automobiles.  But,  on  the  oth- 
er hand,  appellant  would  not  be  Justified  In 
assuming  that  a  dtiild  conld  be  depended  upon 
to  exercise  the  same  degree  of  care  for  his 
own  safety  as  an  adult,  and,  when  appellant 
observed  the  possibility  of  danger,  more 
caution  was  called  for  than  would  ordinarily 
be  necessary.  It  is  true  appellant  claims  tbe 
accident  was  unavoidable  on  his  part,  but 
under  the  testimony  the  jury  were  Justified 
in  adopting  the  doctrine  of  last  clear  chance 
In  accordance  with  the  Instructions  given 
them  by  the  court,  as  we  consider  that  there 
was  sufficient  evidence  from  which  they 
might  have  found  that  the  appellant  did  not 
use  proper  precautions  after  the  danger  to 
the  boy  became  apparent 

Errors  are  predicated  upon  liutmctions, 
but,  so  far  as  they  are  not  covered  by  what 
we  have  said,  we  do  not  ttalnlc  tbem  of  mo- 
ment when  tbe  instructions  are  considered 
as  a  whole. 

[2]  Error  is  predicated  upon  tbe  amount 
of  recovery.  The  evidence  showed  that  the 
boy  was  a  bealtby  child  of  avraage  Intelli- 
gence, and  that  ttie  father  was  an  employe 
in  the  Unfted  States  custom  service.  This 
made  a  caee  for  recovery  (Atrops  v.  Costello, 
8  Wa.ah.  149.  35  Pac.  820),  but  In  our  opinion 
there  Is  not  sufficient  showing  ot  the  value 
of  the  boy'a  services  to  Justify  the  amount  of 
recovery  in  this  action. 

The  Judgment  la  reversed,  with  directions 
to  gnnt  a  new  trial  unless  the  respondent  is 
willing  to  accept  the  sum  of  92,600  together 
wltb  costs  of  the  action  In  the  trial  court; 
neither  party  to  recover  costs  here. 

PARKER,  a  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOLCOMB,  JJ.,  concur. 


on  WMb.  van 
STATE  V.  AUSTIN.    (Ne.  17238.)  . 

(Supreme  Ooiirt  ot  Washington.   July  81, 

1922.) 

1.  Crlmlsal  law  «»57G (8)— Refusal  to  lUsniss 
prosecution  for  failure  to  hrliMi  defendant  to 
trial  within  60  days  held  not  error. 

In  a  prosecution  for  grand  larceny,  where 
tbe  trial  was  commenced  62  days  after  the  in- 
formation was  filed,  overruling  a  motion  to  dis- 
miss, not  filed  until  Qia  trial  was  at  hand,  in 
view  of  the  fact  that  defendant  had  made  no 
previous  effort  to  note  the  case  for  trial,  was 
not  an  abase  ot  diseredon. 

2.  LMVaoy  •s328(4)— Infornatlos  for  graad 
I  arc*  ay  heM  aafllolent 

An  information  for  grand  larceny,  whldi 
alleged  false  representations  by  defendant,  and 
that  money  was  obtained  by  such  representa- 
tioDS,  stated  the  ultimate  facts,  and  fairly  ap- 
prised defendant  of  the  crimt  with  whidi  he 
was  charged,  and  was  not  erroneous  for  ta.iUitg 
to  allege  the  means  bj  which  the  matter  waa 
conducted,  ao  as  to  inrejudice  defendant. 

3.  Criminal  law  «=337l(2)-.Adnl8aioa  of  evi- 
dence of  similar  falas  rapreioitatloas  to 

other  held  proper. 

In  a  prosecution  for  grand  larceny  through 
false  representations  as  to  the  condition  of  a 
corporation,  admission  of  evidence  that  de- 
fendant had  made  similar  representations  to 
other  purchasers  of  stock  was  proper  for  the 
purpose  of  showing  intent. 

4.  Criminal  law  «=>37l(2),  1 169(1 0— Admis- 
sion of  evidence  of  defendant's  statement  to 
a  witness  held  reversible  error. 

In  a  prosecution  for  grand  larceny  com- 
mitted throQgh  misrepresentations  as  to  the 
condition  of  a  corporation,  admission  of  testi- 
mony by  defendant's  employ^  that  defendant 
had  requested  the  employ^  not  to  mention  that 
defendant  had  been  negotiating  for  the  aerr- 
ices  of  the  employ^  only  a  abort  time,  and  that 
defendant  bad  represented  to  stockholders  that 
he  bad  been  negotiating  with  the  employ^  for 
a  considerable  time  was  prejudicial  error,  since 
the  testimony  was  not  concemiag  transactions 
similar  to  those  in  question  in  the  criminal 
charge,  but  amounted  only  to  diarginc  defend- 
ant with  being  dishonest. 

Department  2. 

Appeal  from  Superior  Court,  King  Oonn- 
ty;  Hltcbell  OllUam,  Judge. 

P.  Ij.  Austin  was  convicted  of  grand  Iar> 
csKf,  and  he  appeals.  Reversed  for  a  new 
trial. 

Walter  S.  Fulton,  John  F.  Dore,  and  John 
T.  Casey,  aU  of  Seattle,  for  appellant 

Malcolm.  Douglas,  T.  H.  Pattersim,  and 
Chester  A.  Batchelor.  all  ot  Seattle,  for  the 
State. 

HOVET,  J.  Appellant  was  convicted  ot 
the  crime  of  grand  larceny  upon  an  informa- 
tion charging  that  he  obtained  money  from 


^spFor  other  earn  bm  same  topic  and  KXT-NUHBBR  In  all  K«r-Numbar«d  DlfMU  sad  Indexw 


Digitized  by  Google 


Wash.)  MANCHE  v 

(m 

another  mlarepresentljig  ttte  eoDdidon  of 
a  corporation. 

The  evidence  of  the  state  was  to  the  effect 
that  the  transaction  Involred  the  transfer  of 
certain  shares  of  stock  In  the  corporation 
named  In  the  Information  and  belonging  to 
appellant,  and  that  the  false  representations 
as  to  the  condition  of  the  corporation  were 
an  inducement  by  whidi  the  money  was 
secured  by  the  appellant. 

[1]  The  trial  of  the  appellant  commenced 
62  days  after  the  information  was  filed,  and 
a  motion  was  made  to  dismiss  because  appel- 
lant had  not  been  bronght  to  trial  wttbln 
60  days.  This  motion,  however,  was  not  fil- 
ed until  the  trial  was  at  hand,  and  appellant 
had  made  no  previous  effort  to  note  the  case 
tor  trial.  We  think  no  abuse  of  discretion 
was  shown  by  the  trial  court  In  denying  this 
niotl<m. 

.  [2]  It  is  claimed  that  the  information  is 
Insufficient,  and  objection  was  made  to  the 
Introduction  of  any  testimony  at  Qie  time  the 
trial  commenced,  and  the  objection  has  been 
raised  in  varioas  forms  since  tiiea.  We  do 
not  consider  the  Information  a  model  to  be 
approved  c^,  but  we  believe  that  It  states  the 
ultimate  facts,  namely,  false  representatlona 
and  the  fact  that  the  money  was  obtained  by 
these  representations;  the  appellant  was 
fairly  ai^rlsed  %>f  what  be  was  charged  with, 
and  we  consider  he  was  not  prejudiced  by 
the  failure  to  allege  the  means  by  which  the 
matter  was  conducted.  State  v.  Garland.  65 
Wash.  666,  118  Pac.  907;  State  v.  Anderson, 
107  Wash.  886,  181  Pac  696,  185  Pac.  624; 
State  V.  Millroy,  103  Wash.  193,  174  Pac.  10. 

[3]  Evidence  was  rec^ved  of  the  making  of 
idmilar  rei^sentatlons  by  the  appellant  to 
several  other  purdias»B  of  stock,  and  this 
Is  daimed  to  be  erroneous.  In  State  v.  An- 
derson, supra,  this  court  has  settled  the  law 
In  this  jurisdiction  that  similar  repreeenta- 
tltms  are  admissible  In  a  case  ot  this  kind 
for  the  purpose  of  showing  intent 

[4]  Testimony  was  received  from  a  witness 
named  Clark  to  the  effect  that  rimilar  repre- 
amtations  had  been  made  to  him,  and  that 
upon  the  faitb  of  them  fa«  came  from  fifassa- 
diusetts  to  Seattle  and  accepted  employment 
as  factory  superintendent  upon  the  promise 
of  a  salary  and  certain  shares  of  stock  as 
a  bonus.  The  witness  received  from  Oie  ap- 
pellant  the  following  telegram : 

"One  hundred  letters  received  youra  appealed 
to  00.  Salary  $3,600  6  months,  $4,000  6 
months,  2  years  94,800.  With  as  one  year 
$2,600  in  stodi  bonus.  We  own  factory  site 
and  buildings,  opportunity  Uka  this  seldom 
offered.  Sales  far  exceed  our  present  output 
Bspmses  upon  arrival. 

**Unlted  Rubber  Products  Co., 

"P.  L.  Austin.  Pres." 

And  Upon  arrival  appellant  told  the 
witness  that  appellant  had  been  r^reaentlng 
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to  the  other  stockholders  that  he  had  been 
in  negotiation  with  the  witness  for  a  consid- 
erate time,  and  he  would  prefer  that  the 
witneea  say  nothing  about  the  short  period 
of  tlmejrfaat  had  transpired  between  the  first 
correspondence  and  the  time  that  witness  ar- 
rived. Objection  was  made  to  this  testimo- 
ny, and  the  matter  argued  out  before  the 
court  In  the  absence  of  the  jury.  The  court 
overruled  the  objection,  and  permitted  the 
testimony  to  go  In.  Id  our  opinion  this  tes- 
timony wias  erroneously  rec^ved,  and  we 
cannot  say  that  It  was  not  prejudicial.  The 
transaction  with  this  witness  was  not  a  stock 
sale,  but  one  of  employment,  and  the  effort 
made  to  have  this  witness  conceal  the  true 
situation  was  not  testimony  ot  ^mllar  trans- 
actions, but  amounted  simply  to  charging  the 
appelant  with  being  dishonest  A  defendant 
has  a  xi&t  to  have  his  trial  limited  to  the 
diarge  made  i^alnrt  Um,  and  the  Inquiry 
can  only  be  utended  to  other  transactions 
when  there  Is  a  recognized  exception  having 
a  legal  reason  for  Its  basis. 

Appellant  moved  for  an  instructed  verdict 
of  not  guilty  upon  the  ground  that  the  evl- 
tence  was  Insnfflcfent.  In  our  opinion  the 
evidence  vmperlj  received  was  sufficient  to 
sustain  a  conviction. 

Brror  is  predicated  aptm  ttie  instructions. 
We  do  not  find  any  error  In  them  when  con- 
sidered as  a  whole. 

On  the  error  In  receiving  the  Clark  testi- 
mony, the  ease  will  be  reversed  for  a  new 
trial. 

PABKEB,  G.  J.,  and  MAIN.  HOLOOBCB, 
and  MACKINTOSH,  JJ.,  ooncnr. 


(121  WoBb.  66) 

MANCHE  et  ux.  v.  RUSSELL  at  aL 
(No.  17257.) 

(Supreme  Court  of  Wasldngtoa.   July  17* 

1922.) 

Limitation  of  actions  ®=»I70— Defensa  of  ttat: 
ate  held  sot  available  in  action  to  declare 
Jndgment  agidnst  hasband  a  oomiaunlty  judg- 
■•at 

Where  judgment  was  rendered  againet  the 
husband  on  a  community  liability,  in  an  action 
ai^lnst  the  community  settlug  up  the  judg* 
ment  and  alleslnc  that  the  didm  on  which  It 
was  rendered  was  a  community  judgment  and 
a  lien  on  conunlinity  real  estate,  the  proceed- 
ing being  supplemental  to  determine  the  ynpe 
and  eGTect  of  the  judgment,  the  defense  that 
the  action  was  cot  begun  within  3  years  from 
the  time  the  original  cause  arose  was  not 
available. 

Department  1. 

Appeal  from  Superior  Court.  Pierce  Coun- 
ty; Wm.  O.  Askren,  Judge. 
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Action  b7  B.  T.  Mancbe  and  wUe  against 
Tames  Bnssell  and  others.  Ftom  Judgment 
for  idalntUEs,  defendant  named  and  wife  ai>- 
peal.  Affirmed. 

3.  W.  A.  Nichols  and  Maurice  Langhome, 
both  of  i.'acoma,  lor  appellants. 

Benton  &  Lee  and  Bladcbum  &  Gielens,  all 
of  Tacoma,  tor  respondents. 

TOLBIAN,  J.  Respondents,  In  December, 
1918,  recovered  a  Judgment  against  the  appel- 
lant. James  Russell,  In  the  superior  court  for 
Pierce  county,  in  an  action  sounding  in  tort 
Thereafter  this  action  Vas  brought  In  the 
complaint  the  prior  Judgment  is  set  up  and 
described,  and  It  Is  alle^  that  the  prior  ac- 
tion was  prosecuted  to  recover  tot  personal 
Injuries  inflicted  upon  respondent  Virginia 
Manche  through  the  negligent  operation  oi 
an  automobile  truck  owned  and  operated  by 
the  community  composed  of  Bussell  and  wife; 
that  the  claim  arising  therefrom  was  a  com- 
munity liability;  that  the  Judgment  rendered 
is  and  of  right  ought  to  be  a  community  Judg- 
ment and  a  lien  lajmn  the  community  real  es- 
tate ot  the  BnsseUs  theretofore  and  still 
owned  by  them;  and  prayed  that  such  Judg- 
ment be  adjudged  to  ,be  a  community  Judg- 
ment  and  a  flrst  lien  upon  the  real  estate 
therein  described. 

From  a  Judgment  as  prayed  for,  the  Bus- 
sells  only  have  appealed.  The  defense  of  the 
statute  of  limitations  was  raised  below,  and 
it  is  urged  here  that,  this  action  not  having 
been  brought  within  three  years  from  the 
time  the  original  cause  of  action  arose,  the 
community  can  now  interpose  that  d^ense 
as  a  bar.  If  this  were  an  original  proceed- 
ing  based  upon  the  negligence  of  the  com- 
munity which  occurred  more  than  three  years 
prior  to  the  filing  of  the  complaint,  the  point 
would  be  well  taken,  but  if  it  be  a  supple- 
mental proceeding  to  determine  and  declare 
the  scope  and  etfect  of  the  prior  Judgment, 
then  the  result  must  be  otherwise. 

While  the  defense  of  the  statute  of  limita- 
tions was  not  there  raised,  still  the  precise 
question  here  to  be  determined  was  present- 
ed and  determined  in  Woste  v.  Bugge,  68 
Wash.  80, 122  Pac.  988,  and  it  was  there  held: 

(a)  'x'bat  a  Judgment  rendered  upon  a  com- 
munity obligation  in  an  action  to  which  the 
wife  is  not  a  party  is  enforceable  against 
the  community  property,  though  the  question 
of  the  community  character  of  the  obligation 
will  remain  open  to  the  wife  to  be  deter- 
mined in  some  appropriate  proceeding  (cit- 
ing many  previous  cases  here  decided);  and 

(b)  that  this  rule  applies  as  well  when  the 
liability  rests  upon  negligence  or  other 
wrongful  act  as  it  does  when  the  liability 
rests  upon  contract   It  ts  tiiere  said: 

"We  think  there  is  no  soand  reason  for  dif- 
ferentiating between  cases  involving  these 
different  classes  of  obligatioos,  so  far  as  the 


maUng  of  the  wlfa  •  defendant  Is  eoncqmed. 
The  only  question  ahe  Is  Interested  In,  to  wit, 
that  of  the  community  charactw  of  tbe  obliga- 
tion, is  equally  open  to  her  whether  the  obliga- 
tion arises  ont  of  contract  or  negligence.  So 
far  SB  the  merits  of  the  <^im  is  concerned, 
the  hnshand  defends,  not  only  for  himself,  hat 
for  the  commonity,  even  though  the  wife  is  not 
named  as  defendant  When  the  hnsbsnd  neg-* 
Ugently  maintained  the  trapdoor  in  the  floor  of 
the  store  bdonging  to  and  operated  in  the  in- 
terest of  the  commtmity,  as  alleged  in  thia 
complaint,  he  was  acting  as  agent  for  the 
community  as  completely  as  when  he  incurred 
a  community  debt  by  tbe  purchase  of  goods  to 
replenish  the  stock  in  the  store.  We  are  not 
able  to  sec  that  one  was  the  act  of  the  com- 
munity any  more  or  less  than  the  otiier." 

This  proceeding  simply  afforded  tbe  wife 
an  opportunity  to  contest  the  community 
character  of  the  prior  Judgment,  and  that 
alone;  hence  the  statute  of  limitations  as 
to  the  original  cause  of  action  is  not  now 
available  as  a  defense. 

The  Judgnoent  appealed  from  is  affirmed. 

PARKBB,  O.  J.,  and  FULLERTON, 
MITCHF.r.Tit  and  BBIDGBS.  JJ.,  concur. 


(120  Wasli.  52S> 

McMULLIN  V.  DEPARTMENT  OF  LABOR 
AND  INDUSTRY  OF  WASHINGTON. 
(No.  17250.) 

(Supreme  Court  of  Waahington.  Jime  28^ 

1922.) 

1.  Master  and  servant  ^94I7<7)— Aneaat  of 
oompensatloa  award  for  properly  olasslfled 
Injnry  not  reviewable. 

Where  the  Department  of  Labor  and  In- 
dustry has  properly  classified  an  injury.  If  the 
court  will  disturb  a  decision  upon  the  question 
of  the  amount  of  compensation,  it  will  do  so 
only  where  tbe  discretion  of  the  Department 
has  been  exercised  in  a  capricious  and  arbi- 
trary manner. 

2.  Master  and  servant  «=»4I9— Indnstrlal 
snranoa  departmeaf s  refasal  to  reopea  oosi* 
pensatlon  dalm  held  not  rsvlswaMe. 

In  the  absence  of  showing  that  the  Indus* 
trial  insurance  department  acted  arbitrarily 
under  Workmen's  Compensation  Act  (Bern. 
Code  1916,  i  6604-21),  in  refuaing  to  reopen 
a  claim  for  compensation  on  the  ground  of  ag- 
gravation of  injury,  as  to  which  there  was  an 
honest  difference  of  opinion  between  doctors, 
the  court  cannot  disturb  the  department's  de- 
cision. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Austin  O.  Grlffltlis,  Judge. 

Proceeding  by  John  McMoIUn  against  Us 
enqtloyor  before  th*  D^wrtmrat  of  Labor 
and  Industry  of  the  State  of  Washington  for 
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an  award.  After  an  award  was  made,  the 
claimant  filed  a  petition  to  hare  Ms  claim 
reopened.  From  a  Judgmmt  of  the  superior 
court  reversing  an  order  of  the  Department 
of  Labor  and  Industry  refusing  to  reopen  the 
claim  and  directing  additi<Hial  compensation 
to  be  paid,  the  Department  of  Labor  and 
Industry  appeals.  Judgment  reversed. 

Lindsay  L.  Thompson  and  John  H.  Don- 
bar,  both  at  Olympla,  for  appellant 

D.  B.  Twltcbell  and  Max  Hardman,  both 
of  Seattle,  for  respondent. 

PER  CORIAM.  The  respondent,  In  June, 
1919.  received  an  injury  for  which  claim  for 
compensation  was  made,  and  his  injury  was 
classified  as  a  permanent  partial  disability, 
for  which  he  received  payment.  Some 
months  thereafter  he  filed  a  petition  to  have 
his  elalm  reopened  on  the  ground  of  aggra- 
vation of  Injury.  After  review  this  petition 
was  denied,  and  an  aiH;>eal  was  taken  to  the 
superior  court,  which  reversed  the  order  of 
the  aiKKllant  refusing  to  reopen  the  dalni, 
and  directed  additional  compensation  to  be 
paid.  From  this  Judgment  the  Department 
of  Labor  and  Industry  has  appealed. 

There  Is  no  question  In  the  case  that  the 
respondent's  Injury  was  properly  classified 
as  a  permanent  partial  diSAbllity.  The  onljr 
question  Is  whether  the  aggravation  Is,  as 
Che  respondent  claims,  the  result  of  the  origi- 
nal injury. 

[1]  The  court  has  held,  from  the  time  tlils 
sort  ct  question  was  presented  to  it,  that 
where  the  Department  of  Labor  and  Indus- 
try has  properly  classified  an  Injury,  the 
court.  If  It  will  disturb  the  decision  of  the 
Department  upon  the  question  of  the  amount 
of  the  award  at  all,  will  only  do  so  where 
the  discretion  of  the  Department  in  that  re- 
gard has  been  exercised  in  a  caprldous  and 
arbitrary  manner.  Sinnes  t.  Da^tt,  80 
Wash.  673,  142  Pac.  6;  C9ialmers  v.  Indus- 
trial Insurance  Conmitasion,  94  Wash.  490, 
lez  Pac.  576;  Parker  v.  Industrial  Insur- 
ance Department,  102  Wash.  54,  172  Pac. 
830 ;  Foster  v.  Industrial  Insurance  Coramis- 
sion.  107  Wash.  400,  181  Pac.  912;  Whipple 
T.  Industrial  Insurance  Commission  (Wash.) 
199  Pac.  455 ;  Sweltzer  v.-  Industrial  Insur- 
ance Commission  (Wash.)  199  Pac.  724; 
Krause  v.  Industrial  Insurance  Commission 
(Wash.)  ^  Pac  858;  Taylor  v.  Industrial 
Insurance  Commission  (Wash.)  206  Pac.  973. 

[2]  The  recwd  In  this  case  does  not  Justi- 
fy a  finding  that  the  ^pellant  acted  in  such 
a  manner  in  refusing  to  reopen  the  respond- 
ent's claim.  The  most  that  the  record  Justi- 
fies la  a  finding  that  there  is  an  honest  dif- 
ference of  opinion  between  the  doctors,  and 
in  such  condition  of  the  record,  and  in  view 
of  Rctltm  6604-21,  Rem.  Code,  we  are  pow- 
erless to  substitute  what  might  be  our  Judg- 


ment In  the  case  for  fliat  of  the  appellant. 
Mamey  v.  Indxistrlal  Insurance  DQpartmmt; 
98  Wash.  483,  167  Psc  1085. 
Judgment  reversed. 


(120  WaBb.  6S1> 

PHILLIPPAY  V.  PACIFIC  POWER  & 
LIGHT   CO.   (Ne.  16850.)* 

(Supreme  Court  of  Washington.   July  3, 1922.)  ' 

1.  ElectHoity  ^s97—Power  osnpaay  held  aot 
llalila  for  Indaetke  laterferenos  ef  Meplioie 

line. 

A  power  company,  lawfully  maintaining  a 
high-powered  trausmlsBion  line,  constructed  ac- 
cording to  the  best  standards  of  modem  en- 
gineering, on  one  side  of  a  highway,  is  not 

liable  for  inductive  interference  of  a  telephone 
line  on  the  other  side  of  the  highway,  or  for 
the  cost  of  metallidzing  the  telephone  line,  so 
as  to  prevent  such  Interference,  where  the 
telephone  fine  was  a  single  wire  system,  with  a 
return  circuit  through  the  ground,  which  was 
not  in  accordance  with  the  best .  standarda  of 
modem  engineering. 

2.  Electricity  «=»S-^rlor  fraaoliiss  hsM  not 
to  give  snpsrior  rights  to  Mephoas  ovar 
power  oompany. 

That  a  telephone  company  was  granted  a 
franchise  to  maintain  a  telephone  line  on  a 
highway  before  a  power  company  was  granted 
a  franchise  to  maintain  a  power  line  did  not 
give  the  telephone  company  a  superior  right,  in 
view  of  Bern.  Code  1915,  |  0612,  providing  that 
no  exdnslve  frandiise  to  use  a  highway  shall 
be  granted. 

Department  2. 

Appeal  from  Superior  Oonrt,  Walla  Walla 
Oonnty;  Edward  O.  Mills,  Judge. 

Action  by  A.  F.  FhlUlppay,  as  receiver  <A 
the  Gonnell-Kahlotas  Teleph<me  Company, 
against  the  Pacific  Power  &  Light  Company. 
Judgment  for  idalntlff,  and  defendant  ap- 
peals. Reversed  and  remanded,  witli  dlrec> 
Bons  to  dismiss  the  action. 

Sharpsteln,  Smith  A  Sharpst^,  of  Walla 
Walla,  and  John  A.  Laing  and  Henry  S. 
Gray,  both  of  Portland,  Or.,  for  appellant. 

Ghaa.  W.  Johnson,  ot  Pasco,  for  re^ond- 

MAIN,  J.  The  plaintiff  as  receiver  for  the 
Connell-Kahlotus  Telephone  Oompany.  a  cor- 
poration, brought  this  action  seeking  to  re- 
cover damages  from  the  defendant  for  the 
cost  of  metalllcizlng  a  tel^iAone  line  in  order 
to  prevent  inductive  intuference  with  the 
telephcme  service  by  the  high-power  transmis- 
sion line  of  the  defendant,  and  tor  loss  <tf 
profits  occasioned  by  such  Interference.  Aft- 
er the  issues  were  framed,  the  cause  came 
<m  for  trial  before  the  court  and  a  jury,  and 
resulted  in  a  verdict  in  favor  of  the  plain* 
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ttff  In  tbe  sum  of  $1,400^  special  verdicts 
being  ftlso  retarned,  finding  that  tbe  cost  of 
metallldzlng  was  $900  and  Qie  loss  of  profits 
$S00.  At  the  concluBion  of  the  case,  and  be- 
fore It  was  submitted  to  the  Jury,  the.  de- 
fendant moved  for  a  directed  verdict,  which 
was  overruled.  After  the  return  of  the  ver- 
dict the  defendant  moved  for  a  Judgment 
notwithstanding  the  verdict  This  motion 
was  also  overruled.  Judgment  was  entered 
against  tbe  defendant  for  $1,400,  and  from 
that  Judgment  it  prosecutes  this  appeal. 

During  the  year  1910  the  telephone  com- 
pany having  received  a  franchise  from  tbe 
county  commlsBloniers  constructed  a  rural  . 
tdephone  line  extending  from  Conn^I  to 
Eahlotus,  a  distance  of  approximately  22 
miles.  From  this  line  constructed  along  tbe 
highway  branch  lines  extended  out  to  tele- 
phone  users.  In  1917  the  appellant,  who 
will  be  referred  to  as  tbe  power  company, 
after  having  (Stained  a  franchise  constructed 
a  transmission  line  from  Pasco  to  Und.  A 
portion  of  this  line  was  upon  tbe  same  high- 
way as  that  of  tbe  telephone  company  and 
paralleled  its  line,  tbe  telephone  line  being 
on  one  side  of  tbe  highway  and  tbe  power 
line  on  the  other.  Tbe  transmission  line  of 
tbe  power  company  transmits  energy  at  66,- 
000  volts,  and  when  It  was  energized  It  In- 
terfered with  the  use  of  the  telephones, 
causing  a  buzzing  noise  and  preventing  their 
accustomed  use.  There  is  no  claim  that  tbe 
power  line  was  not  constructed,  maintained, 
and  operated  in  accordance  with  the  best 
standards  of  modem  engineering  practice. 
A  wire  which  carries  an  electric  current 
creates  an  electric  field  surrounding  itself, 
and  Induces  a  certain  amount  of  its  current 
Into  every  other  wire  within  the  same  field. 
The  testimony  shows  that  the  electric  field 
created  by  the  power  line  In  this  case  ex- 
tended for  1,000  feet  to  one  mile  on  either 
side  thereof.  It  was  tbe  9ow  of  tbe  current 
from  tbe  power  line  to  the  telephone  line 
that  caused  the  buzzing  nojse  and  biter- 
fered  with  the  use  of  the  telephones.  This 
transmission  of  the  current  through  the  air 
from  one  line  to  the  otber  Is  called  Induc- 
tion. Where  the  current  Is  transmitted  or 
flows  through  the  earth,  It  Is  called  con- 
dnctlon.  Tbe  telei^one  company  maintained 
a  single  wire,  or  what  is  called  a  grounded 
system,  by  whl(^  the  circuit  Is  completed 
by  the  electricity  returning  through  the 
earth  from  the  terminal  of  the  circuit  to  the 
point  of  origin.  The  metalliclzlng  consist- 
ed In  changing  the  telephone  line  from  a 
single  line  to  a  two-line  system,  thus  fur- 
nishing a  wire  for  tbe  retaming  drcnlt,  which 
with  the  single  line  had  been  completed,  as 
stated,  by  returning  through  the  ground. 
The  induction  from  the  power  line  to  tbe 
telephone  line  In  no  manner  Injured  any 
ivopertr  of  the  teleph<Hie  company,  bat  <mly 


Interfered  widi  Its  nae.  yrhm  ttut  power 
line  was  not  energized,  tfie  telephone  ooold 
be  used;  the  buzslng  ncdee  not  being  present 
There  was  no  way  Uut  the  power  line  could 
have  been  constmcted,  operated,  or  main- 
tained which  would  prevent  Interferenoe  by 
Induction. 

[1]  The  appellant  contends  that  It,  being 
rightfully  on  the  highway  by  reason  of  a 
franchise  properly  granted,  was  under  do 
duty  of  metalUdzlng  or  bearing  the  cost  of 
metallldzing  of  the  telephone  line.  The  re- 
sp(mdent  cont^ds  that  since  the  power  Una 
interfered  with  tbe  use  of  tbe  telephones, 
that  company  should  bear  the  expense  of 
metalliclzlng.  The  controlling  question,  then, 
is  whether  the  power  company  was  nnder 
obligation  to  bear  such  cost  Thla  ques- 
tion is  one  of  first  impression  In  this  court 
It  should  be  remembered.  In  considering  tbe 
question,  that  the  telephone  company  did  not 
own  the  land  through  which,  with  Its  single 
line  system,  the  current  returned  to  the 
point  of  origin.  The  weight  of  anthorlty. 
so  far  as  the  question  has  been  determined. 
Is  in  favor  of  nonliability  of  the  power  com- 
pany. In  Deiser  on  the  Law  of  Ck>nflictlng 
Uses  of  ffilectrlcity  and  Electrolysis,  at  page 
21,  after  considering  the  cases  upon  the 
question,  snnunulMS  the  prlndples  as  Col* 
lows: 

"Snmmarizing  the  results  of  these  cases,  and 
in  particular  the  case  last  examined,  this  much 
may  be  accepted  as  established  in  legal  contro- 
versies of  tbia  sort.  The  attempt  to  enjoin  the 
coQstrnction  and  operation  of  a  street  rail- 
way, because  of  any  inconvenience  to  otber 
franeUae  holders  produced  by  its  mere  opera- 
tion, Is  hopelesa.  Nor  can  the  holder  of  an- 
other franchise,  such  as  the  telephone,  hope  to 
recover  the  cost  of  remedying  defective  appara- 
tus, and  any  telephone  apparatus  capable  of 
being  disturbed  to  any  marked  extent  by  in- 
duction must  be  classified  as  defective,  so  long 
as  there  exist  insulating  or  isolating  devices, 
such  as  the  complete  metallic  circuit,  or  Ae 
noninductlve  circuit,  that  would  pn^eet  the 
telephone  or  telegraph  Unea.  This  mneb  may 
be  taken  as  settled.  Tbe  operation  of  the  rail- 
way cannot  be  enjoined  in  such  cases,  nor  can 
the  railway  be  compelled  to  change  from  a 
single  to  a  double  trolley  system.** 

In  Lake  Shore  ft  M.  S.  By.  Co.,  v.  Chicago, 
L.  S.  ft  S.  B.  By.  Co.,  48  Ind.  App.  584,  02 
N.  D.  089,  9S  N.  B.  596,  was  involved  tbe 
conflicting  claims  of  two  transportnttai 
companies,  each  operating  on  its  own 
of  way.  In  that  case  the  plaintiff  was  oper- 
ating a  steam  railroad  through  a  portion  of 
tbe  state  of  Indiana.  In  connection  with 
tbe  operation  of  the  railroad,  it  used  a  sys* 
tern  of  electric  telegraph  lines  and  signals 
necessary  to  its  operation.  The  defendant 
was  engaged  In  constructing  on  its  tHrtrate 
li^t  of  way  adjacent  and  paralleling  Us 
road  an  ^ectric  railway  between  tho  towns 
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of  Gary  and  South  Bend,  a  portion  of  vhlch 
bad  been  constructed  and  was  in  operation. 
He  company's  cars  were  <^erated  by  an  elec- 
tric aystem  known  as  tbe  "single  phase  al- 
tematlng  current."  By  reason  of  the  proxim- 
ity and  parallelism  of  the  two  lines,  the 
faf^-tenslon  current  used  by  the  defendnnt  In- 
terfered with  the  maintenance  and  use  by 
the  plalntur  of  its  system  of  electric  tele- 
graph lines  and  signals,  the  current  there 
as  here  passing  from  the  defendant's  line  to 
the  plaintiff's  by  Induction.  It  was  held  that 
the  operation  of  the  defendant's  line  would 
not  be  interfered  with  at  the  suit  of  the 
plaintiff.  In  the  course  of  tlie  opinion  It 
was  said: 

"This  controversy  is  between  users  of  elec- 
tricity; appellant  using  light  currents,  and 
comparatively  delicate  instmments,  which  are 
interrupted  by  escaping  currents  from  the 
wires  carrying  ezceeiUngly  high  voltage  belong- 
ing to  the  appellee.  It  Is  net  a  question  be- 
tween one  engaged  In  the  ordinary  development 
of  Us  land  and  the  cnstMBaiy  and  appropriate 
employment  of  It  according  to  its  inherent 
qualities  and  its  surroundings,  without  bringing 
upon  it  artificiality  of  any  substance  not  nat- 
urally found  there  (Evana  v.  Beading,  etc,  Co., 
160  Pa.  200,  28  Atl.  702;  Pennsylvania  Goal 
Co.,  V.  Sanderson,  113  Pa.  126,  6  AtL  453,  57 
Am.  St  Kep.  445),  and  one  engaged  in  the  un- 
natural and  extraordinary  use  of  his  property, 
calling  for  the  application  of  the  maxim  *Sic 
ntere  too,*  etc.,  which  is  Uie  governing  prln- 
dple  In  Fletcher  v.  Bylands,  supra,  and  Rylanda 
V.  Fletcher,  L.  R.  8  H.  U  83a  In  this  ease 
the  use  of  electricity  Is  common  to  both  par- 
ties, and  both  are  acting  under  legislative 
grants.  In  such  eases  It  seems  to  be  the  con- 
aensus  of  opinion,  both  In  England  and  In  this 
country,  that  where  one  Is  acting  under  leg- 
IslatiTe  authority,  and  within  the  right  thus 
given,  and  reasonably  within  the  exercise  there- 
of,  using  care  and  caution  regarding  the  rights 
of  hla  neighbor,  any  inconvenience  of  incidental 
damage  which  may  arise  in  the  absence  of  any 
negligence  from  the  reasonable  use  of  bis  own 
property  wHI  be  regarded  as  within  the  rule 
tiamnnn^  sbsque  iujmiia.'* 

A  like  result  was  arrived  at  la  Uie  case  of 
Eastern  &  S.  A.  Teleg.  Go.  t.  Cape  Town 
Tram.  Ooa.,  2  Britlsb  RoUog  Cases,  U4, 
decided  by  Oie  House  of  Lords  of  England 
on  appeal  from  tbe  Supreme  Court  of  tbe 
Cape  of  Good  Hope.  In  that  case  an  action 
was  broo^t  by  tbe  telegraph  company 
tgalnst  the  tramway  company  for  damages 
for  disturbance  of  the  telegraifli  line  caused 
by  the  working  of  the  tramway,  and  for  tbe 
cost  of  appliances  to  prevent  sach  Interfer- 
encCL  Tbe  Interference  th«w.  as  here,  was 
eansed  \tj  Induction,  and  it  was  bold  that 
the  tramway  company  was  not  liable,  and  In 
afBrmlng  tbe  case  It  was  said : 

"Certainly  there  Is  here  no  injury  of  the 
■ame  genus  or  apecies  with  tbe  tangible  and 
sensible  injuries  which  have  hitherto  founded 


liability  on  the  principle  in  question,  and 
which  have  always  constituted  some  inter- 
ference with  the  ordinary  use  of  property. 
Now  the  kind  and  degree  of  Interference  with 
the  reapondents'  property  is  pretty  weU  illus- 
trated by  the  fact  that  it  can  only  take  place 
if  the  cable  is  constructed  without  certain  pre* 
cautions,  for,  pven  tbe  cable  as  it  now  is, 
there  is  no  injury.  This  is  referred  to,  not 
because  their  lordships  consider  that  tbe  re- 
spondents have  made  out  that  the  twin  cable 
had  the  general  use  and  recognition  which  they 
ascribed  to  It,  but  as  showing  that  it  cannot 
be  predicted  of  the  electric  escape  in  ques- 
tion that  It  Is  destructive  of  telegraphic  com- 
munication generally,  but  only  that  It  affects 
instruments  made  in  a  certain  way.  Now.  if 
the  instrument  be  taken  as  it  was  when  the  iu- 
jiiry  occurred,  its  nntnre  is  such  that  to  insure 
its  immunity  from  disturbance  is  a  somewhat 
serious  liability  to  cast  on  neighbors.  To  de- 
scribe this  as  a  delicate  instrument  might  be 
inaccurate.  If  the  term  were  used  In  relation 
to  other  electrical  Instruments  of  extreme  sen- 
sibility. But  in  the  present  discussion  this  is 
not  the  true  comparison  at  all.  The  true  com- 
parison is  with  things  used  In  ordinary  enjoy- 
ment of  property,  and  this  Instrument  differs 
from  such  things  in  its  peculiar  liability  to  be 
affected  by  even  minute  currents  ot  electricity, 
Now,  having  regard  to  the  assumptions  of  tlie 
appellants'  argument,  it  seems  necessary  to 
point  out  that  the  appellants,  as  licensees,  to 
lay  their  cable  In  the  sea  and  as  owners  of 
the  premises  in  Cape  Town  where  the  sig- 
nals are  received,  cannot  claim  higher  privi- 
leges than  other  owners  of  land,  and  cannot 
create  for  tbemselvesr  by  reason  of  the  pe- 
culiarity of  their  trade  apparatus,  a  higher 
right  to  limit  the  operations  of  their  neighbors 
than  beloDgs  to  ordinary  owners  of  land  who 
do  not  trade  with  telegraphic  cables.  If  the 
apparatus  of  such  concerns  requires  special 
protection  against  the  operations  of  their 
neighbors,  that  must  be  found  in  lei^lation; 
the  remedy  at  present  invoked  is  an  appeal  to 
a  common-law  prindide  which  applies  to  much 
more  usual  and  less  special  conditions.  A 
man  cannot  Increase  the  liabilities  of  his  neigh- 
bor by  applying  his  own  property  to  special 
uses,  whether  for  business  or  pleasure.** 

In  tiie  case  of  Dakota  Central  Telephone 
Co.  T.  Splnfe  County  P.  Co.,  42  S.  D.  44S,  176 
N.  W.  143,  tbe  Supreme  Court  itf  South  Da- 
kota SDStahied  tbe  rule  of  liability  by  reason 
of  tbe  particular  statute  of  that  state,  but 
indicated  that,  If  there  bad  been  no  legis- 
lative direction  either  way,  the  court  would 
adopt  the  view  that  there  was  no  liability. 

Tbe  reqwndent  dtea  and  quotes  quite  ex- 
tenslvely  In  sui^rt  of  his  position  from 
Delser  (m  tbe  Law  at  C<»iflicting  Uses  <A 
Electricity  and  Electrolysis.  When  tbe  text 
relied  on  Is  carefully  read  In  the  light  of  tbe 
authorities  cited  In  tbe  footnotea.  It  Is  plain 
that  the  author  in  tbe  paragnqdis  dted  was 
referring  to  cmducUve  Instead  of  Indnetive 
interference,  or  to  cases  where  there  was 
something  In  tbe  construction,  maintenance. 
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and  opacatfon  of  the  power  Une  tliat  could 
be  corrected  and  fhos  (Aviate  the  dlatuib- 
ance.  If  this  Is  not  flu  correct  view,  then 
the  author  necessarily  takes  Inotmslatait 
positions,  because  In  tibe  paragraph  above 
qnoted  he  expressly,  in  sommarlzlng  the 
loiinclples,  states  the  rule  to  be  one  of  non- 
liability. In  Cumberland  Tel.  ft  TeL  Co.  v. 
ITnlted  Electric  Ry.  Ca>  03  Tenn.  492.  29  S. 
W.  104,  27  L.  B.  A.  236.  the  Supreme  Court  of 
Tennessee  adc^ted  a  rule  of  Uabill^  whether 
for  conductioo  or  induction,  basing  Its  hold- 
ing on  the  cmduslon  that  whUe  there  was 
not  any  damage  to  property,  an  Interference 
with  the  use  thereof  was  sufficient  in  the 
opinion  of  the  court  to  sustain  the  action. 

There  Is  another  Une  of  cases  holding 
nonliability,  whldi  are  cited  in  the  appel- 
lant's brief,  but  whlcb  do  not  seem  to  ua 
to  be  In  point.  They  are  cases  where  the 
current  used  by  a  street  car  line  In  a  dty 
Interferes  with  a  telephone  liue  upon  the 
same  street,  and  they  are  based  upon  the 
theory  that  the  primary  use  of  the  street 
Is  being  promoted  by  the  use  of  electricity 
for  propelling  street  cars,  and  that  the  use 
of  the  street  for  a  telephone  line  Is  a  sobor- 
dinate  use.  While  the  precise  question  has 
not  been  considered  by  many  courts  or  text- 
writers,  we  are  inclined  to  adopt  the  rule 
of  nooliablllty.  The  telephone  company.  In 
ordw  to  maintain  its  single  wire  system, 
must  make  use  of  tb»  earth  In  whldi  it  has 
no  rights  for  the  completion  of  its  retnm 
circuit  It  does  not  seem  reastmable  to  hold 
that  the  duty  was  not  upon  it  to  standardize 
Its  line  in  a  way  that  would  prevent  inter- 
ference in  acc(»rdance  with  good  modem  «i- 
gineering  practice,  when  to  maintain  a  ringle 
Une  it  must  make  nse  of  something  whlxAi  It 
does  not  own. 

[2]  It  is  suggested  that,  since  the  telephone 
company  was  first  upon  the  highway,  it  lias  a 
superior  right  But  this  position  cannot  be 
sustained.  The  statute  {Remington's  1015 
Code,  S  5612)  provides  that  tio  exclusive 
franchise  or  prlrllege  shall  be  granted. 
The  authorities  are  against  the  rule  of  su- 
perior right  based  upon  priority.  Hudson 
River  Tel.  Co.  v.  WatervUet  Turnpike  ft  R. 
Co.,  135  N.  r.  803,  32  N.  B.  148,  17  L.  R.  A. 
674,  31  Am.  St  Rep.  838;  Cincinnati  Inclined 
Plane  Ry.  Co.  v.  Telegraph  Ass'n,  48  Ohio  St. 
300,  27  N.  E.  890,  12  L.  R.  A.  634,  29  Am.  St 
Rep.  550;  Lake  Shore  ft  M.  S.  Ry.  Co.  v. 
Chicago,  L.  S.  &  S.  B.  Ry.  Co.,  48  Ind.  App. 
684,  02  N.  E.  080,  05  N.  E.  606.  The  prior 
occupant,  as  stated  in  Joyce  on  Electricity, 
V(fl.  1«  1  372a— 

"while  it  obtdina  no  ezduaive  right  to  the  oc- 
cupation of  the  street,  does  acquire  s  right, 
which  Ib  in  the  nature  of  an  ezclosive  one,  to 
the  continued  occupation  of  the  space  occupied 
by  its  poles  and  wires,  subject  to  the  proper 


control  by  the  state  or  munlelpsl  anth«iUe% 
and  this  right  most  be  recoffuiied  by  the  sab- 
sequent  company  In  tiie  eonstmction  of  its 

Une." 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  le- 
perlor  court  to  dismiss  the  action. 

PARKER,  C.  J.,  and  HOLGOMB,  MAXX- 
INTOSH;  and  BOVEY,  J3^  concur, 


(120  Waoh.  siq 

STATE  ex  ral.  SIMON  v.  SUPERIOR  COURT 
FOR  KINO  COUNTY  et  al. 
(No.  17236.) 

(Supreme  Court      Washington.   June  12, 

im.) 

1.  Prehlbltloa  <=»3(5),  5(3)--Wrlt  tt  restrah 
hearing  of  aoooaat  ef  feraier  atalitttnrttn 
entered  to  turn  assets  over  to  relater,  MmIt 
SBOoetsor,  denied. 

Where  administrators  of  the  partnership 
estate  of  deceased  and  relator  were  Improperlr 
appointed  by  the  superior  court  which  wu 
ordered  to  appoint  relator  instead,  and  to  d- 
rect  them  to  tarn  the  assets,  less  expenees, 
over  to  him,  a  proceeding  by  that  eoort  ht 
probate  to  hear  and  determine  their  account 
win  not  be  restrained  on  application  by  relator, 
as  It  is  in  execution  of  the  order,  and  rdstot^ 
remedy  by  appeal  Is  sdeqnate  as  to  soy  Hens 
improperly  allowed. 

2.  Partnership  «=s)2SI— Snrvlvor  as  tseessd- 
Isfl  administrator  of  partnership  estate  enti- 
tled only  to  anonnt  ef  estate  taaa  allnwnnsii, 
tte.,  permitted  ^  eeart 

Where  adnbdstrators  of  a  partnership  es- 
tate of  decedent  and  his  sorrlvor  were  improp- 
erly appointed  by  the  snperior  coint  dttisf 
In  probate.  wUdi  wu  ordered  to  appoint  O* 
survivor,  instead,  and  to  direct  them  to  ton 
over  to  him  the  assets,  less  expenses,  the  sor- 
vivor  is  only  Entitled  to  receive  the  amoont  ni 
the  estate,  deducting  such  sDowaneea,  etc;,  sa 
the  court  may  deem  proper. 

Department  2. 

ApiwU  from  Bqpetlor  Oonrt,  King  County 

Proceeding  the  State,  on  the  relatlai 
of  Barney  Simon,  against  the  Superior 
Court  for  King  Goun^.  Hon.  Mltcbdl  GO- 
liam.  Judge,  and  Zelma  Levy  and  Bendiaid 
Levlnson,  for  a  writ  of  mandate  and  proU- 
bltion.  Writ  denied. 

Peters  ft  Powtil  and  Arthur  O.  BanaoB, 
all  of  Seattle,  for  relator. 

Walter  B.  Allen  and  Chadwi(^.  U(^<^ 
Ramsey  ft  Rnpp,  all  of  Seattle,  tat  reqiofid* 
ents. 

MACKINTOSH,  J.  [11  Z^ma  l^y  and 
Bernhard  Levlnson,  two  of  the  reHpoodents 
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hen,  wen  appointed  adminlstraton  of  the 
partn^sfaip  estate  of  Louis  Levy,  deceased, 
and  Barney  Simon,  the  relator.  Thereafter 
this  conrt,  in  Simon  v.  Levy,  IH  Wash.  666» 
196  Pac.  102S,  htid  that  they  were  Impropw- 
ly  appointed  and  that  Barney  Simon  was  en- 
titled to  administer  the  estate.  On  the  ap< 
peal  no  supersedeas  bond  was  filed,  and  Levy 
and  Levlnson  proceeded  with  the  adminis- 
tration and  sold  the^  partnership  property, 
and  thereafter  the  matter  was  ^aln  broo^t 
to  this  court  In  State  ex  rel.  Barney  Sinioif 
V.  Superior  Court,  201  Pac.  26,  where  the  su- 
perior conrt  was  directed  to  enter  an  order 
that  the  former  administrators  (Levy  and 
Levlnson)  "turn  over  to  him  (Simon)  all  of 
the  assets  of  the  estate  now  In  ttielr  hands, 
less  such  deductions  for  expenses  of  admin- 
istration, ittclndlng  administrators*  and  coun- 
sel's fees,  ss  shall  be  foond  proper.  •  •  * 
The  former  opinion  of  this  conrt  made  no 
reference  to  the  action  of  the  acting  admin* 
istrators  pending  the  appeal,  nor  Is  it  the  In- 
tmtion  at  this  time  to  disturb  the  same  so 
tax  as  they  are  regular  and  comply  with  the 
law."  Is  compliance  with  Oiat  order,  the 
Judge  of  the  superior  ooart,  sittlnK  in  pro- 
bate, entered  an  order  appointing  Simon  ad* 
mlnlstrator,  and,  fen-  the  purpose  of  deter- 
mining what  should  be  turned  over  to  him 
by  the  former  administrators,  proceeded  to 
hear  and  determine  thMr  account  The  re- 
lator then  aK>Ued  to  this  court  tar  a  writ 
restraining  the  lower  court  from  hearing  the 
account,  and  reQUiting  the  former  adminis- 
trators to  turn  over  to  the  relatm:  the  as- 
sets <a  the  estate  forthwith. 

[2]  An  examination  of  the  record  convinc- 
es us  that  the  probate  court  was  proceeding 
In  confonni^  with  our  order,  and  that  the 
matters  be  was  considering  were  necessary 
to  determine  In  order  to  arrive  at  an  ac- 
count of  the  partnership  estate  In  the  hands 
of  Levy  and  Levlnson  to  be  turned  over  to 
the  relator  here.  If  any  Items  were  Improp- 
erly allowed  by  the  court,  the  relator  has  an 
adequate  and  proper  remedy  In  the  ordinary 
conrae  of  apimal,  and  all  he  Is  entitled  to  re- 
c^ve  Is  the  amount  of  the  estate,  less  such 
allowances,  etc,  as  the  trial  court  may  deem 
proper.  Ot  ooorae,  the  order  toming  over 
to  him  ttie  estate  wfil  not  be  In  any  sense  a 
final  determination  of  all  those  matters,  nor 
In  the  event  the  relator  la  dissatlsOed  or  ap- 
peala  wUI  It  amount  to  a  clming  ot  the  es-' 
tat^  Uajbig  nothing  for  the  rdator  to  do 
but  to  make  distribution.  It  la  merely  a 
settlement  of  the  acconnto  of  the  admtntstm- 
tora  whom  this  court  has.  found  were  im- 
properly appointed,  and  teimlnatea  their  re* 
latlona  to  the  estete  as  administrators. 

For  fliese  reasons,  the  writ  wlU  be  denied. 

PABKER,  a  J.,  and  MAIN,  HOLGOMB, 
and  HOVEY,  JJ.,  concur. 


MODERN  BOOK  ft  NEWS  CO.  et  aL  T. 
8TERNMAN.  (No.  13235.) 

(Supreme  Conrt  of  Oklahoma.    Jons  20l 

1922.) 

(BtlUbua  by  the  Oourt.) 

1.  Appeal  aad  error  «b»8I6— Ceateata  of  raa. 
enl  proiwr  stated. 

The  record  proper  In  a  dvll  action,  under 
the  procedure  In  this  state,  consists  of  the 
petition,  answer,  reply,  demnrrers,  process, 
rulings,  orders,  and  Judgment. 

2.  Appeal  and  error  «»S2S(I)*  553(2)— Mo- 
ties  fer  aew  trial  aa<  asHoa  la  overrallag 
motion  no  part  of  reoord  proper;  assiflaneat 
that  conrt  enrad  In  ovemiilna  a  motion  for 
new  trial  not  presented  ^  transcript  of  reo- 
erd. 

A  motion  for  new  trial  and  the  acdon  of 
the  court  in  overmllng  the  same  being  no  part 
of  the  record  proper,  the  aseignment  that  the 
conrt  erred  In  overruling  the  motion  cannot 
be  preaeoted  to  this  court  by  transcript  of 
the  record. 

3.  Appeal  aad  error  «=3520(l)— Motions,  rnl- 
Ings  thereon,  and  oxoeptlon*  thereto  must 
be  presented  by  bill  of  exoeptlons  or  ease- 
made. 

Motions  presented  to  the  trial  conrt,  the 
rulinga  thereon,  and  exceptions  thereto,  are 
not  properly  part  et  the  record,  and  can  only 
be  preserved  and  presented  for  review  on  ap-  , 
peal  by  incorporating  the  same  in  a  UU  <tf  ax-  ' 
cepttona  or  ease-made. 

Appeal  from  District  Court,  Oklahoma 
County;  Ddwanl  Dewes  Oldfl^  Jndg& 

Action  between  the  Modem  Book  &  Mewa 
Company  and  another  agalnrt  BenJ.  Stem- 
man,  a  sole  trader,  ioing  buslneas  aa  BenJ. 
Stemman  ft  Co.    From  the  Judgment 
dered,  the  former  anteaL  AivmI  dUmiased. 

Lewis  ft  Lewis  and  Hayson  ft  Lukenblll,  all 
ixt  Ofclahoma  C!i^,  for  plalntlfls  in  error. 

a  K.  Bernstein,  of  OMahnma  City,  for  de- 
fendant In  error. 

JOHNSON,  J.  mils  Is  an  appeal  by  tran- 
script The  petition  in  enror  cmtalna  but  one 
assignment,  which  Is: 

"Said  court  erred  in  overruling  the  motion  of 
I^BintilEs  in  error  for  a  new  triaL" 

^e  motion  to  dismiss  this  appeal  was 
filed,  with  proof  of  service  thereon,  on  May 
2, 1A22,  to  whld)  no  response  has  been  made. 

[1-3]  A  motion  for  new  trial  and  the  ac>. 
tion  of  the  court  in  overraling  the  same,  be- 
ing no  part  of  the  recwd  without  case-made 
or  bill  of  exception,  cannot  be  presented  to 
the  court  by  transcript  Collins  v«  Garvey 
(Okl.  Sup.)  171  Pac.  380;  Wyant  v.  Beavers, 
68  OkL  68,  162  Pac  732;  MlUer  v.  Markley, 
49  OkL  177.  162  Pac.  846;  Vannier.  v.  Frat 
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Aid  Asa'n,  40  OkL  732,  140  Pac  1021 ;  WU- 
Uams  T.  KeUy  (OU.  Sap.)  176  Pac.  204. 

In  the  absence  of  a  case-made  or  bill  of 
exceptions,  the  errors  complained  of  cannot 
be  considered.  The  motion  to  dismiss  must 
be  snstained,  and  it  is  so  ordered. 

HARRISON,  0.  J.,  and  NICHOLSON,  EUI- 
ING,  and  KENNAMER.  JJ.,  concur. 


(86  Okl.  260) 

CHICAGO;  R.  I.  &  P.  RV.  CO.  v.  PEACOCK. 
(No.  I08M.) 

(Snpreme  Court  of  Oklahoma.  Jnne  20, 1922.) 

(SvIIabut  by  the  Court.) 

K  AbateaiMt  and  revival  «=>74(r)-^otfon 
not  revived  against  representatives  or  sno- 
cessor  of  a  defendant  more  than  one  year 
after  revival  could  have  been  first  made. 

An  order  to  revive  an  action  against  the 
representatives  or  successor  of  a  defendant 
shall  not  be  made  without  the  consent  of  such 
representatives  or  successors,  unless  in  one 
year  from  the  time  it  could  have  been  first 
made,  except  as  otherwise  provided  by  law. 
Section  S203,  Rev.  Laws  1910. 

2.  Appeal  aid  wror  «»334(7)-^ppeal  dis- 
Hlssed  for  fallara  to  rsvlva  aotloa  withia 

.  year  after  Mandaat  In  •mv's  death,  pend- 
ing appeal. 

When  the  defendant  in  error  has  died, 
pending  the  appeal  in  this  court,  and  more  than 
a  year  hae  elapsed  since  the  death  of  tiie  de- 
fendant in  error,  and  the  cause  of  action  has 
not  been  revived  sod  the  personal  representa- 
tives of  defendant  in  error  move  to  dismiss  the 
appeal,  this  court  may  sustain  such  motion  and 
dismiss  the  appeal  under  aaid  section  ^93. 

Appeal  from  District  Court,  Jefferson 
County;  Cham  Jones,  Judge. 

Action  by  J.  N.  Peacock  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  On  motion  to  dismiss  appeal 
for  failure  to  revive  action  In  name  of  plain- 
tiff's  personal  rein«sentativea  within  year 
after  plaintiff's  death,  pending  appeal.  Ap- 
peal dismissed. 

C  O.  Blake,  of  El  Reno,  for  plaintiff  in 
error. 

J.  H.  Harper,  of  Waurlka,  for  defendant 
in  error. 

MILLER,  J.  This  action  was  commenced 
In  the  district  court  of  Jefferson  county  by 
J.  N.  Peacock,  as  plaintiff,  to  recover  dam- 
ages against  the  Chicago,  Rock  Island  &  Pa- 
dflc  Railway  Company,  because  said  com- 
pany had  carelessly  and  negligently  oi>erat- 
ed  Its  railroad  train  in  sucb  a  manner  as  to 


frighten  the  horse  of  the  plaintiff  which  he 
was  driving  and  which  resulted  in  Injury  to 
the  plaintiff.  Tliere  was  a  verdict  and  judg- 
ment for  the  plaintiff  In  tbe  sum  of  9200. 
Defendant  appeals  and  appears  here  as 
plaintiff  In  error. 

Jennie  Peacock,  as  survlTli^  widow  and 
heir  at  law  of  J.  N.  Peacock,  deceased,  on 
May  16,  1922,  filed  a  motion  to  dismiss  the 
appeal,  a  copy  of  which  motion  was  served 
on  the  plaintiff  In  error.  The  motion  to  dis- 
miss is  supported  by  an  affidavit  and  Is  on 
the  ground  that  the  defendant  in  error,  J. 
N.  Peacock,  died  on  the  9th  day  of  March. 
1921.  and  that  more  than  a  year  has  elapsed 
since  the  death  of  defendant  In  error  and 
this  action  has  not  been  revived  In  the  name 
of  the  personal  representatives  of  tbe  said 
3.  N.  Peacock,  deceased;  that  under  section 
5203.  Revised  Laws  of  Oklahoma  1910,  the 
plaintiff  in  error  cannot  now  revive  the  a<y 
tlon. 

[1.2]  Tbe  plaintiff  In  error  has  not  filed 
any  response  to  the  motion  to  dismiss  the 
appeal,  neither  does  It  doiy  the  grounds 
thereof.  Under  said  section  supra,  we 
think  the  appeal  shoold  be  dismissed.  Said 
section  reads  as  follows: 

"An  order  to  revive  an  action  against  the 
representatives  or  successor  of  a  defendant 
shall  not  be  made  without  the  consent  of  such 
representatives  or  successors,  unless  in  one 
year  from  the  time  It  could  have  been  first 
made,  except  as  otherwise  provided  by  law." 

Tbe  motion  is  sustained,  and  tbe  appeal  is 
hereby  dismissed. 

HARRISON,  C.  J.,  and  JOHNSON,  KEN- 
NAMER, and  NICHOLSON,  JJ.,  concur. 


m  OU.  2&U 

MU8GRAVE8  v.  CANNON.    (Ne.  10665.) 

(Supreme  Court  of  Oklahoma.  June  20, 1022.) 
(BvUabut  bjf  th0  Oourt.) 

Appeal  and  error  «=>773(2)— Appeal  dismissed 
for  failure  to  file  brief. 
Where  a  cause  pending  in  this  court  has 
been  set  for  hearing  on  the  regular  printed 
docket,  and  no  appearance  is  made  on  behalf 
of  the  pWntiff  In  error,  nor  brief  ffled  In 
compliance  with  rule  No.  7  of  this  court  (1^ 
Pac.  vii),  and  no  showing  made  why  the  cause 
has  not  been  briefed,  this  court  will  assume 
that  the  appeal  has  been  abandcmed.  and  the 
same  will  he  dismissed  tor  failure  to  file  brief. 

Appeal  from  District  Court,  Atoka  County; 
J.  H.  Llnebaugh,  Judge. 

Action  between  Tom  S.  Musgraves  and 
James  A.  Cannon.  From  a  Judgment  for  the 
latter,  tbe  former  appeals.  Appeal  dismissed. 
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Hatchett  &  Fergnaon,  of  DuraDt,  for  plaln- 
tUT  in  error. 

J.  W.  Clark,  of  Atofcft.  for  defendant  in 
error. 

KGNNAMER,  J.  Tbli  l8  an  appeal  hj  T. 
8.  MusgraTea  frmn  a  jndgmoit  rendered  In 
the  district  court  of  Atoka  coonty  in  favor 
of  J.  A.  Cannon: 

Tbe  cause  was  set  for  hearing  and  snb- 
mission  on  April  11,  1922.  No  appearance 
has  been  made  on  behalf  of  Mn^raves,  plain- 
tiff In  error,  nor  brief  filed,  as  required  by 
rule  Na  7  of  this  court  Motion  was  filed  on 
Hay,  8,  1922,  by  the  defendant  in  error,  to 
dismiss  the  appeal. 

In  this  situation,  the  motion  la  sustained, 
and  the  appeal  dismissed. 

HABBISON,  O.  J.,  and  JOHNSON.  MIL- 
LBB.  and  NICHOLSON,  JJ.,  ooncor. 


<87  Okl.  7) 

HUFP  V.  OKLAHOMA  STATE  BANK  st  al. 

(No.  10842.) 

(Supreme  Conrt  of  Oklahoma.  Jvij  11,  1922.) 

(SvUabui  Iv  Oourf.) 

I,  Baikt  and  banking  «=>13l— Bank  notifled 
that  person  other  than  depositor  dalms  de- 
posit must  hold  deposit  a  siiffloient  time  to 
afford  other  person  opportunity  to  auert 
claim. 

Where  money  is  deposited  in  a  bank  to  the 
credit  of  one  person,  and  thereafter  the  bank 
receives  notice  that  it  is  claimed  by  another, 
the  bank  upon  proper  notice  is  bound  to  bold 
the  deposit  a  sufficient  length  of  time  to  af- 
ford Buch  person  opportunity  to  assert  his 
dalm,  and  if  the  par^  has  a  reasonable  time 
'allowed  him  for  the  parpose  of  asserting  his 
claim,  and  falls  to  do  so,  the  bank  may  pay  the 
deposit  to  the  depositor  without  any  liability  to 
tile  adverse  dainumt 

t.  Banks  and  banking  4s»IS4(9)— Reasonable 
tine  for  person  to  assert  olalm  to  deposit 
■node  by  another  is  generally  for  jury. 
The  general  rule  is  that  what  is  a  reasona- 
ble time  for  a  person  to  assert  his  claim  is  a 
mixed  question  of  law  and  fact,  which  under 
proper  instruction  should  be  submitted  to  the 
Jury. 

8.  Hnsband  and  wife  «=s>l29(4)— Wife  estop- 
ped from  asserting  eiidni  to  deposit  made  by 
hnsband  on  failure  to  assert  rights  within  a 
reasonable  time. 

M*hen  a  wife  knowingly  permits  her  hus- 
band to  deposit  her  money  in  the  bank  to  bis 
credit,  and  thereafter  notifies  the  bank  of  her 
claim,  and  the  bank  holds  the  money  a  rea- 
'sonnble  time  In  order  for  her  to  assert  her 
rights,  and  she  falls  to  assert  them  within  a 
reasonable  time,  the  grounds  of  estoppel  will 
apply  to  her  the  same  as  any  other  individuaL 


Ai^>eal  f  rmn  District  Coiirt,  Pontotoc  Coun- 
ty;  J.  W.  B(den,  Judge. 

Actl<n  by  lAura  J.  Hoff  against  the  Okla- 
homa State  Bank  and  another.'  Judgment 
for  defendants,  and  plaintiff  an>eals.  Af- 
firmed. 

Wimtdi^  ft  Duncan,  of  Ada,  for  plaintiff  in 
error. 

King  ft  Crawford  and  B.  H.  Epperson,  all 
of  Ada,  for  def^dant  in  error  Oklahoma 
Statft  Bank. 

McNDILL,  J.  This  action  was  commenced 
in  the  district  court  of  Pontotoc  county  by 
Lanra  3,  Huff  against  John  Huff  for  divorce, 
and  the  Oklahoma  State  Bank  was  Joined  as 
defendant,  the  plaintiff  seeking  to  recover 
$850  deposited  in  the  bank  in  the  name  of 
John  Huff,  but  was  the  money  of  plaintiff, 
and  the  plaintiff  notifled  the  bank  not  to  par 
out  said  money,  and  the  bank  disregarded 
said  notice,  and  permitted  the  same  to  be 
withdrawn  by  Huff,  and  prayed  Judgmoit 
against  the  bank  for  said  amount  The  de- 
fendant bank  fllpd  Its  answer  and  denied  It 
had  any  money  belonging  to  plaintiff  depos- 
ited in  the  name  of  John  HutT,  and  alleged 
that  there  was  certain  money  In  the  bank, 
and  after  the  bank  received  notice  of  the 
claim  of  plaintlfiF  held  the  same  for  a  reason- 
able time  in  order  that  plaintiff  might  file 
garnishment,  or  take  other  proceedings  to 
restrain  Huff  from  withdrawing  the  same, 
but  the  plaintiff  refused  to  take  any  steps  to 
prevent  the  bank  from  paying  said  money  to 
Huff,  and  she  is  estc^ed  by  her  negligence  In 
not  taking  the  proper  steps  to  protect  her- 
self. The  case  was  submitted  to  the  Jury, 
and  the  jury  returned  a  verdict  In  favor  of 
the  defendant  and  af^iost  the  plaintiff. 
From  the  said  Judgment  the  i;dalntlff  has  ap- 
pealed. 

The  facts  are  substantially  as  follows: 
That  the  plaintiff  and  John  Huff  were  hus- 
band and  wife,  and  In  June,  1917,  certain 
money  was  deposited  in  the  bank  by  John 
Huff  to  his  credit  The  plaintiff  and  her 
hnsband  separated,  and  on  the  9th  day  of 
July,  1917,  the  plaintiff  and  her  attorney 
served  written  notice  upon  the  bank  that 
plaintiff  claimed  the  money  In  the  name  of 
John  Huff  and  ordered  the  bank  not  to  pay 
the  same  to  John  Huff.  The  evidence  Is  coit- 
dlcting  as  to  what  was  said;  It  being  con 
tended  by  the  bank  that  plaintiff  and  her  at- 
torney were  advised  by  the  bank  that  the 
money  would  be  held  a  reasonable  time  or 
as  long  as  possible  In  order  to  permit  her  to 
bring  garnishment  proceedings,  or  obtain  a 
restraining  order  to  prevent  them  from  pay- 
ing out  said  fund.  A  few  days  after  service 
of  the  notice  on  the  bank,  its  president,  at 
the  requeist  of  Huff,  called  on  Mrs.  Huff,  ask- 
ing her  to  sign  a  release,  which  she  refused. 
The  bank  held  the  funds  untU  the  18th  day 
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of  JqIj.  TIm  plaintiff  bad  talceii  no  to 
obtain  said  money  when  John  Hnff  and  his 
attorney  came  and  presented  a  cbeck  to  the 
bank  and  demanded  the  money,  which  was 
paid  by  the  bank.  On  the  20th  day  of  July 
plaintiff  commenced  her  dWorce  proceeding 
and  had  a  restraining  order  issued  against 
the  bank  paying  the  money. 

[1,  2]  For  reTersal  It  la  <»ntended  that  the 
court  erred  in  refnslng  to  Instrnct  the  jury 
to  return  a  verdict  In  favor  of  plaintiff  and 
against  the  defendant.  We  think  there  was 
no  error  In  this  refusal.  In  this  Jurlsdlcticm, 
when  a  party  deposits  funds  in  a  bank,  the 
relatloB  of  debtor  and  creditor  exists  be- 
tween the  bank  and  the  depositor.  In  regard 
to  money  deposited  In  the  bank  in  the  name 
of  one  person,  and  claimed  by  a  third  party, 
the  general  rule  appears  to  be  as  follows: 

"The  law  presumes  that  a  deposit  belongs 

to  the  person  In  whose  name  It  is  entered,  and 
the  bank  cannot  question  his  right  thereto,  and 
may  lawfully  pay  it  out  on  his  order.  •  •  • 
If  a  deposit  la  claimed  by  a  person  other  than 
the  depositor  who  forbids  the  bank  from  paying 
it  to  any  persim  other  than  himself,  the  bank 
may  be  bdd  liable  for  a  disregard  at  sach  no- 
tice in  cast  the  claim  Is  substantiated.  *  *  * 
However,  the  bank  cannot  be  required  to  hold 
the  money  beyoud  a  reasonable  time  in  order 
for  the  claimant  to  assert  his  rights,  and,  if  he 
fails  to  assert  them  within  such  time,  be  is  es- 
topped." See  7  a  J.  639,  640. 

In  the  case  of  Dnimm-I^ato  Cranmlsslou 
Co.  V.  Gerlack  Bank,  92  Mo.  Avp.  326,  It  la 
stated: 

"Where  a  bank  receives  money  as  the  proper- 
ty of  A.,  and  before  payment  acquires  notice  of 
B.'s  claim  thereto,  It  cannot  be  required  to  hold 
said  money  beyond  a  reasonable  time  for  B,  to 
protect  his  rights;  and.  If  he  does  not  assert 
his  rights  within  snch  UmB,  he  will  be  estop- 
ped. What  ts  a  reasonable  time  is  ■  question 
for  the  jury." 

See  Dnuum-Flato  Commission  Co.  t.  Ger* 
lach  Bank,  107  Mo.  App.  426,  81  S.  W.  503. 

The  evidence  In  the  case  disclosed  the  bonk 
held  the  money  for  nine  days  after  receiv- 
ing the  notice  ct  the  plaintifL  Whether 
this  was  a  reasraable  time  was  a  questim 
for  the  Jury,  and  there  vnu  no  error  In  over- 
ruling the  motion  to  Instruct  a  vwdict  for 
plaintiff. 

It  Is  next  contended  that  the  court  erred  In 
the  giving  (tf  certain  InstructiiHis.  The  prin- 
cipal objection  Is  made  to  Instructlmi  N&  6, 
where  the  court  advised  the  jury  that,  in  de* 
tomlnlng  wbetber  the  plaintiff  acted  within 
a  reasonable  time  or  not,  they  should  take 
into  consideration  all  the  circumstances  ct 
the  case,  and  that  the  plaintiff  would  have  a 
reasonable  length  of  time  to  determine  her 
rights  in  the  matter,  but  no  more,  and  It 
was  her  duty  to  determine  her  rights  In  the 
matter  to  protect  her  property  by  suit.  We 


think  there  was  no  error  In  the  giving  of 
this  instruction.  The  butructlon,  when  con- 
sidered with  the  other  instructions,  wn  think 
fairly  submitted  the  case  to  the  Jury. 

The  plaintiff  requested  the  court  to  advise 
the  Jury  they  should  take  Into  oonslderaUon 
plaintiff's  business  experience,  In  determin- 
ing whether  she  acted  within  a  reasonaUe 
time.  We  think  there  was  no  error  In  re- 
fusing this  instruction  because  there  was  no 
evidence  regarding  her  business  experience. 
Further,  at  the  time  she  served  the  notice 
on  the  bank,  she  was  acting  uptm  the  advice 
of  her  lawyer  who  was  present  retxeaaatiag 
her  and  advising  her  of  her  rights. 

[3]  It  Is  next  contended  that  the  ground  at 
estoppel  or  laches  does  not  apply  to  a  wife  in 
a  transaction  between  husband  and  wif& 
This  may  be  true,  but  this  Is  a  transacdoo 
with  a  third  party,  and  the  rule  in  16  Gyc 
777,  Is  stated  as  follows: 

"A  wife  who  knowingly  permits  her  husband 
to  deal  with  her  proper^  as  bia  own  will  be 
estopped  to  assert  her  ownership  against  per- 
sons who  have  dealt  with  the  husband  In  reli- 
ance OB  his  apparent  ownership  or  authority." 

There  are  no  authorltiee  cited  to  support 
any  of  the  other  aaaignmentB  ot  error,  and 
therefore  will  not  be  constderd  the  court 
Blue  r.  Board  of  County  CtHn'rs,  Garvin 
County,  82  Okl.  178, 198  Pac.  8B0. 

For  the  reasons  stated,  the  Judgmmt  at 
the  court  Is  afBrmed. 

JOHNSON,  MILIiER,  KENNAMHIB,  BU 
TING,  and  MICHOLSON,  JJ^  concar. 


(se  Okl.  S4) 
BEROUIST  V.  THOMAS.    (Na.  10345.) 
(Supreme  Court  of  Oklahoma.  June  IS,  1022.) 

1.  Brokers  4ss»85(7)— Subssqaeat  ooatraot  be- 
tweea  yiiroliassr  aad  seller  modifying  tenia 
•f  arlaliial  oootraat  MM  adntsaOila  la  kra- 
ksr**  aetlei  for  ooHMlsalaB. 

In  an  action  by  a  real  estate  broker  to  re- 
eover  commission  for  making  a  sale  which  has 
not  bem  completed,  where  the  broker  procures 
a  written  contract  signed  by  the  purchaser  and 
approved  by  the  seller,  it  was  not  error  to  in- 
troduce in  evidence  a  subsequent  contract  be- 
tween the  purchaser  and  seller,  which  changed 
or  modified  the  terms  of  the  original  contract 
in  regard  to  the  payments  only  and  what  waa 
done  by  the  parties  under  and  by  virtue  of  said 
latter  contract. 

2.  Coatracts  «=3l64— Two  written  agreements, 
one  supplementary  to  the  other,  oonstrued  as 
constituting  one  contract. 

The  general  rula  is  that  two  written  agree- 
ments, one  being  supplementary  to  the  other, 
should  be  construed  together  as  constituting 
one  contract   This  is  true  although  not  dated 
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at  tbe  tame  tune;  yet  they  refer  to  the  same  written  contract  was 
sabject-matter,  and  on  their  face  show  that 
each  was  executed  as  a  means  of  carrying  out 
the  intent  of  the  other. 
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3.  Broken  «=»63(l)— Wb«r«  broker  preoeres 
purchaser  ready,  wllllifl,  and  aMe  to  buy  on 
seller's  terms,  and  sHier  refuses  to  sell,  bro- 
ker Is  entitled  to  oommisslon. 

Where  a  real  estate  broker  procured  a  pur* 
chaser  for  the  land  listed  with  bim  that  waa 
rendy,  willing,  and  able  to  buy,  upon  the  tenas 
imposed  by  the  seller,  and  secured  the  signa- 
ture of  said  purchaser  to  an  enforceable  writ- 
ten contract  of  sale,  and  the  seller  refused  to 
make  the  sale,  tbe  broker  has  earned'  hla  com- 
mission. 

4.  Appeal  and  error  «s»l002— Verdlot  oa  oou- 
.  flieting  evidonce  not  disturbed. 

Where  the  evidence  is  conflicting,  but  there 
la  BUffident  evidence  npon  which  the  jury  could 
reasonably  predicate  the  verdict,  and  the  in- 
structions ftven  hy  the  court  are  tree  from 
wror,  this  court  nill  not  reverse  the  Judgment 
on  appeal. 

Appeal  from  District  Court,  Olilalioma 
County;  John  W,  Hayson,  Judge. 

Action  by  Ross  EJ.  lAomas  against  Sarah 
B.  Berqulst.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

W.  L.  Eagleton,  of  Norman,  for  plaintiff  In 
error. 

Wilson,  Tomerlin  &  Olirelkdd,  of  Okla- 
bcnna  City,  for  d^endant  In  error. 

HcNE/ILL,  J.  This  action  was  commenced 
In  the  district  court  of  Oklahoma  county  by 
defendant  In  error  against  the  plaintiff  in 
error  to  recover  the  sum  of  $000  for  commis- 
sion for  procuring  a  jnirchaser  for  certain 
real  estate. 

The  petition  alleged  B.  T.  Bynum  was  the 
duly  authorized  agent  of  defendant,  and,  pur- 
suant to  her  Instructions,  listed  the  prop- 
erty, being  a  farm,  with  plaintiff  for  sale  at 
$8,500  cash  net.  The  plaintiff  procured 
Charles  O.  Rhoades,  who  agreed  to  purchase 
the  land  from  the  defendant  for  the  sum  of 
$9,000  cash.  Defendant  entered  into  a  writ- 
ten contract  with  Rhoades  for  the  sale  ot 
said  land  for  $9,000. 

The  defendant  answered,  denying  that  she 
was  the  owner  of  the  land,  but  admitted  that 
she  bad  an  interest  In  the  same,  denied  that 
plaintiff  was  her  agent,  and  denied  that  B., 
Bynmn  had  any  authority  to  employ  an 
agent  to  sell  the  land.  The  ease  was  tried 
to  the  Jury,  and  a  verdict  returned  In  favor 
of  the  plaintiff  and  against  the  defendant. 
Judgment  was  rendered  on  the  verdict,  and 
from  said  Judgment  tbe  defendant  has  ap- 
pealed. 

The  defendant  for  reversal  first  contends 
that  the  court  erred  In  permitting  the  plain- 
tiff to  introduce  certain  testimony  whit^  was 
objected  to  at  the' time  by  the  d^eadant  A 


entered  into  on  tlie 
Itttb  day  of  October,  1917,  by  £.  T.  Bynum, 
as  agent  of  Mrs.  Berqui^  and  Charles  O. 
Rhoades,  for  the  sale  of  this  land  for  the 
sum  of  $9,000.  to  be  paid  as  follows:  $1,000 
placed  in  escrow  In  the  American  National 
Banlt  of  Oklahoma  City  together  with  the 
contract  and  $8,000  to  be  paid  tbe  1st  of 
January,  1918.  This  contract  disclosed  Mrs. 
Berqulst  placed  her  written  ac^roval  on  the 
same.  Mrs.  Berqulst  resided  in  Nebraska, 
and  came  to  Oklahoma  City  about  the  1st  of 
January  or  a  little  before  to  complete  the 
transaction.  The  parties  bad  several  meet- 
ings regarding  tbe  sale  of  the  land,  and  on 
tbe  18th  day  of  January,  1918,  another  writ- 
ten contract  was  entered  Into.  This  contract 
provided  plaintiff  would  pay  $6,000  cash  and 
$3,000  within  five  years.  It  also  provided 
that  the  carrying  of  this  deferred  payment 
was  to  be  subject  to  the  approval  of  George 
Berqulst,  the  son  of  the  defendant  The 
parties  telegraphed  to  George  Berqulst,  and 
he  refused  to  consent  to  the  deferred  payment. 
The  plaintiff  contends  that  they  were  to  meet 
the  next  Monday  at  the  office  of  Dr.  Bynum 
and  complete  the  transaction.  The  plaintiff 
contends  that  Rhoades  had  made  arrange- 
ments to  pay  the  full  $9,000  and  was  present 
to  do  so,  but  that  the  defendant  left  for 
Nebraska  and  refused  to  complete  the  trans- 
action. 

[1,  2]  Plaintiff  in  error  contends  it  was  er- 
ror to  permit  any  evidence  regarding  the  In- 
troduction of  the  second  contract  and  what 
the  parties  did  in  carrying  out  Ita  terms.  We 
think  there  was  no  error  in  admitting  this 
evidence.  The  second  contract,  according  to 
the  evidence,  although  the  evidence  is  con- 
flicting, was  a  part  and  parcel  of  the  same 
transaction,  and  so  disclosed,  and,  while  not 
executed  at  the  same  time.  It  waa  for  the 
purpose  of  carrying  into  effect  the  sale  of 
the  land.  This  court  in  the  case  of  Brake  v. 
Blain,  49  Okl.  486,  163  Pac.  1G8,  stated  as 
fcdlows: 

"Although  not  executed  at  the  same  time, 
where  two  written  inatrnmenta  refer  to  th% 
same  subject-matter  and  on  their  face  show 
that  each  was  executed  as  a  means  of  carry- 
ing ont  the  intent  of  the  other,  both  should  be 
construed  as  one  contracL" 

In  the  case  of  Kelly  v.  Baoghman  (OklJ 
167  Pac  80,  the  court  stated: 

"Tbe  two  agreements  in  writing  presented 
here  constitute  one  contract,  being  supplemen- 
tary one  to  the  other,  and  should  be  construed 
together.  This  is  true  although  not  dated  at 
tbe  same  time;  yet  they  refer  to  the  same 
subject-matter,  and  on  their  face  show  tliat 
each  was  executed  as  a  mcana  of  carrying  out 
the  intent  of  the  other." 

We  think  there  was  no  prejudicial  error 
in  the  Introduction  of  thla  evidence. 
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[S]  It  to  next  emitended  that  the  defendant 
In  error  wae  not  entitled  to  recover,  for  the 
reason  the  contract  entered  Into  In  January, 
1918,  was  not  an  enforceable  contract,  for 
the  reason  the  contract  was  not  definite  and 
certain  r^;ardlng  the  executing  of  a  note  and 
mortgage  of  ¥3,000.  We  do  not  think  this 
contention  la  well  taken.  When  the  two  con- 
tracts are  takea  together,  and  construed  as 
one  contract,  and  the  eridence  Introduced  re- 
garding that  portion  of  the  latter  contract 
that  is  Indefinite  and  uncertain,  there  was 
an  ^foroeable  contract.  The  rule  appears 
to  be  well  settled  in  this  jurisdiction,  where 
a  real  estate  broker  is  employed  to  procure  a 
purchaser  for  property  and  sfieks  to  recover 
commission  for  making  sale  which  has  not 
been  completed,  It  Is  necessary  for  him  to 
prove  that  he  had  a  purchaser  who  was 
ready,  wUllilg,  and  able  to  purchase,  and, 
when  he  procures  a  contract  from  the  pur- 
chase to  buy  which  is  enforceable  against 
him,  and  executed  by  the  seller,  he  has  earn- 
ed his  commission.  See  Gllliland  v.  Jaynes, 
S6  OM.  563.  129  Pae.  8,  46  L.  R.  A.  (N.  S.) 
129;  Chllda  V.  Moore,  67  Okl.  638,  157  Pac 
333 :  McCartney  t.  Shores,  77  OkL  273.  188 
Pac.  663;  Filler  v.  Thompson  (OkL)  202  Pac. 
1016. 

The  other  assignments  of  error  of  plain- 
tiff in  error  are  subdivided  as  follows: 

First.  Where  the  property  is  listed  at  a 
net  price  by  the  owner,  the  broker  cannot  col- 
lect the  commlssitm  unless  tlie  sale  is  con- 
summated. 

Second.  A  real  estate  agent  who  takes 
property  for  sale  with  knowledge  that  the 
party  contracting  has  a  defective  title  and 
the  trade  fails  for  that  reason  be  cannot 
recover  his  commission. 

Third.  The  contract  provided  for  a  cash 
consideration  to  be  paid  In  cash,  and,  the 
purchaser  produced  being  unable  to  pay  said 
purchase  price  in  casb,  plaintiff  Is  not  en- 
titled to  his  commission, 

[4]  The  evidence  in  this  case  Is  couflicting 
upon  all  these  questions,  and  why  the  sale 
was  not  consummated,  it  being  contended  by 
def^dant  in  error  that  the  plaintiff  In  error 
left  the  state  of  Oklahoma  and  refused  to 
consummate  the  deal,  and  the  defect  of  title 
was  not  the  cause  of  the  failure  to  consum- 
mate the  deal.  There  was  evidence  that  the 
plaintiff  In  error  was  able  to  pay  the  full 
purchase  price  in  cash.  The  court  instructed 
the  Jury  regarding  all  these  questions.  Nei- 
ther party  excepted  to  any  of  the  instruc- 
tions given,  nor  requested  any  additional  in- 
structions, and  there  is  evidence  in  the  rec- 
ord to  suivort  the  Judgment  and  the  finding 
of  the  Jury. 

This  court  in  a  long  line  of  decisions  has 
announced  the  rule  that,  where  the  evidence 
is  conflicting,  but  there  was  sufficient  evi- 
dence upon  which  the  jury  could  reasonably 
predicate  the  verdict,  and  the  Instracttons 


given  were  free  from  error,  this  court  will 
not  reverse  the  judgment 

niere  being  auflQdent  evidence  In  tSte  tn- 
ord  to  sustain  the  finding  cl  tbe  Jury,  ud 
no  exceptions  having  been  taken  to  tbe  in- 
structionB,  the  Jndgment  pf  tbe  court  wUl  be 
affirmed. 

JOHNSON.  BflLLBB,  BI/FINO.  KBNNA^ 
MEB.  and  NICHOLSON.  JJ„  concur. 


CALLAHAN  v.  NIDA.   (No.  10682.) 

(Supreme  Gonrt  of  Oklahoma.  May  23,  1S22. 
Behearing  Denied  July  11,  1922.) 

(Byllabiu  by  the  Court.) 

t.  Appeal  and  error  «=33l5— Dae  appeal  ipot 
one  petition  In  error  and  one  case  made  frta 
separate  Jndflments  in  separate  actions  trM 
together  for  ooevenleaee  only  dhnlned  fir 

'  duplicity. 

Wliere  three  separate  actions  between  fii* 
same  parties  were  tried  together  (or  conren- 
ience  only,  but  separate  verdicts  and  ju^^enb 
were  entered,  and  the  plaintiff  prosecutes  one 
appeal  upon  one  petitioQ  in  error  and  one  case- 
made,  such  appeal  may  be  .^missed  for  du- 
plicity. 

2.  Asslgsnenta  wlthoat  nertt 

Record  examined,  and  &eld  that  tiie  aa^n- 
meats  of  error  are  without  merit  and  the  tp- 

peal  should  be  dlemissed. 

Appeal  from  District  Oourt,  Logan  Com- 
ty;  John  P.  Hickam,  Judga 

Actions  by  J.  T.  Callahan  against  B.  Y. 
Nida.  Judgments  for  d^endant,  and  plain- 
tiff appeals.    Appeal  dismissed. 

Pearson  &  Balrd.  of  OklahtHua  City,  for 
plaintiff  in  error. 

John  Adams,  of  OuQtri^  for  defendant  la 
error. 

KENNAMER,  J.'  J.  Y.  Callahan,  plalntifr 
in  error,  prosecutes  this  appeal  against  E.  T. 
NIda,  defendant  in  error,  to  reverse  two  dto- 
tlnct  Judgments  rendered  in  favor  of  the  de- 
fendant in  error  in  the  district  court  of  Lo- 
gan coun^,  wherein  three  different  causes  it 
action  were  tried  together  before  tbe  sum 
.Jury. 

Tbe  record  discloses  that  J.  T.  Obliataaa 
commenced  an  action  of  forcible  detainer 
against  B.  Y.  Nida  before  a  justice  of  the 
peace,  which  resulted  In  a  Judgment  in  favw 
of  the  plaintiff,  from  which  Judgmmt  the 
defendant,  NIda,  appealed  to  the  district 
court;  that  after  said  cause  had  been  filed 
in  the  district  court  on  appeal,  the  plaintiff. 
Callahan,  commenced  a  replevin  actloa 
against  Nida  to  recover  possession  of  a  nnm- 
ber  ot  cattle,  hogs,  etc.,  and  that  the  plaln- 
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tiff.  CoIIalian,  tnsUtnted  a  sectmd  replevin 
acti<m  against  the  defendant,  NIda.  In  the 
dlfitriet  court  to  recover  possesBion  ot  wr- 
taln  household  goods,  cream  s^nrator,  and 
Soudan  grass  seed.  It  appears  that  all  three 
of  the  actions  were  Instituted  about  Febru- 
ary, 1918;  that  In  December,  1918,  the  par- 
ties by  consent  proceeded  to  try  the  Oiree 
actions  at  the  same  time  before  the  same 
jury  for  the  convenience  of  the  parties.  No 
order  of  the  court  was  made  consolidating 
the  actions.  The  Jury  retorned  a  separate 
verdict  in  the  unlawful  detains  acti«i  In 
fovor  of  the  defendant 

The  def^dant  made  no  dalm  to  the  right 
of  possession  to  the  property  replevied  in  the 
two  replevin  actions  on  the  date  of  the  trial, 
but  had  filed  an  answer  in  the  acttons,  plead- 
ing that  he  was  entitled  to  certain  damages 
in  each  (tf  the  cases.  The  Jury  returned  a 
single  -verdict  in  the  r^levln  actions,  finding 
In  favor  of  the  defendant  for  damages.  The 
trial  court  entered  two  distinct  Judgments 
upon  the  two  verdicts  of  the  Jury  in  the 
three  causes.  The  plaintiff  filed  two  differ- 
ent motions  for  a  new  trial,  which  were 
overruled  by  Hie  court.  To  reverse  the  Judg- 
ments of  the  trial  court,  this  ai^eal  has 
beta  prosewited  by  filing  one  petition  In 
error  In  this  court  and  case-made  of  the 
record. 

^e  three  actions  were  Instituted  by  the 
plaintiff,  Callahan,  by  reason  of  a  contro- 
versy having  arisen  between  htm  and  the  de- 
fendant, Nida,  with  resp^  to  fbe  use  and 
occupancy  of  certain  lands  owned  by  Calla- 
han by  Nida.  It  appears  that  In  August,  1917, 
Callahan  made  an  oral  cmtract  with  Ntda 
to  work  the  land  of  Ohllahan  and  look  after 
certain  live  stock  of  Callahan's  which  he 
had  upon  the  land,  including  about  20  head 
of  Holsteln  mflch  cows;  that  Callahan  un- 
dertook to  dispossess  Nida  atMut  February, 
1018,  and,  on  account  of  a  dispute  between 
the  plaintiff  and  defendant  as  to  the  terms 
of  the  contract  entered  into,  the  plaintiff  in- 
Btltated  the  ttiree  actions  against  the  defend- 
ant, which  resulted  in  the  Judgments  ren- 
dered by  the  trial  court  upon  the  verdicts  of 
the  Jury. 

[t]  We  are  clear  that  this  appeal  should 
be  dlsmlGsed  for  the  reason  the  petition  In 
error  disdoeee  on  Its  t&ce  that  the  plaintiff 
se^s  to  have  this  court  review      <me  peti- 


tion In  «Tor  two  distinct  Judgments  d»- 
termining  three  dlflerrat  causes  ot  action, 
which  were  never  consolidated  by  the  trial 
court  It  is  true  the  parties  for  convoiiaice 
submitted  the  three  different  causes  ot  ac- 
tion to  the  same  Jury  upon  the  same  evi- 
dence, but  it  has  bem  held  that,  where  three 
cases  are  tried  together  and  the  same  evi- 
dence was  presented  by  consent  of  the  par- 
ties and  a  single  decree  entered,  and  the 
pleadings,  taken  togeth^.  make  issues  to 
whldt  the  decree  Is  responsive,  the  cases  on 
appeal  will  be  treated  as  if  an  order  of  con- 
solidation had  been  mad&  BrammeU  v. 
Adams.  146  Mo.  70.  47  S.  W,  031.  But  In 
the  Instant  case  two  distinct  Judgmoits  were 
rendered,  and  we  can  conceive  of  no  actions 
where  the  Issues  raised  by  the  ideadlngs 
could  be  more  distinct  than  in  an  unlawful 
detainer  action  and  a  reidevln  action. 

In  the  case  of  Louisville  &  N.  R.  Oo.  v. 
Summers,  125  Wed.  719,  60  a  O.  A.  48T,  the 
Circuit  Court  of  Appeals  of  Sixth  Circuit 
hdd: 

"Where  two  separate  actions  depending  on 
the  same  facts  were  consolidated  and  tried  to- 
gether for  convenience  only,  bat  the  verdicts 
and  judgments  were  separate,  it  was  improper 
to  Include  both  In  a  single  writ  of  error." 

This  court  In  the  case  of  Harper  et  al.  t. 

Stumpff  (Okl.  Sup.)  203  Pao.  194,  held : 

"where  tfae  parties  have  undertaken,  by  one 
appeal  upon  one  petition  in  error  and  one  case- 
made,  to  reverse  two  or.  more  judgments,  this 
court  will  dismiss  sudi  an  attempted  appeal  for 

We  deem  it  unnecessary  to  again  re^ew 
the  authorities  in  support  of  the  rule  that  an 
appeal  will  be  dismissed  for  dupUdty,  as  in 
the  case  of  Harper  et  al.  Stumpff,  supra, 
Mr.  Justice  HUler  reviewed  the  authorities 
at  great  length. 

[2]  In  the  case  at  bar  vre  have  examined 
the  assignments  of  error  and  the  briefs  of 
the  reflective  parties,  and  we  are  dear  from 
an  examination  of  the  same  and  the  record 
in  the  oause  that  there  appears  no  revers- 
ible error  in  the  record.  Hierefore  the 
appeal  is  dismissed. 

HABRISON,  O.  J.,  and  JOHNSON.  HIIj- 
I:BB,  and  NICHOLSON.  JJ..  CMumr. 
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DODGE  et  at.  v.  BISHOP.    (No.  10722.) 
(Sapiem«  Court  of  Oklahoma.   June  27,  1922.) 

(ByUaliu  by  the  Court.) 

Appaal  and  error  d=9977(3)-^nler  oraatlng 
new  trlaJ  not  disturbflil  where  granted  upon 
consideration  of  facts,  and  appeal  does  not 
Involve  a  pare  and  unmixed  question  of  laWi 
Where  the  trial  court  grants  the  applicatiou 
of  one  of  the  parties  for  a  new  trial,  on  appeal 
from  said  order,  where  the  record  disdoses 
that  the  order  was  granted  upon  consideratioD 
of  the  facta,  and  the  appeal  does  not  involTe  a 
pure  and  onmixed  qaestion  of  law,  the  order 
will  not  be  distitri>ed  on  appeal. 

Appeal  from  District  Court,  Bogera  Coun- 
ty; W.  J.  CampiwU,  jQdge. 

Action  by  Maggie  L.  Bishop,  doing  business 
as  the  Bishop  Jewelry  Company,  against 
Thomas  F.  Dodge  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

W.  J,  Barnard,  of  Claremore^  for  iflaintiffa 
In  errcff. 

John  Q.  Adams  and  Bicbard  H.  Wills,  botb 
at  Claremore,  tar  defendant  In  eanac, 

McNeill,  J.  Thia  action  was  commenced 
in  the  district  court  of  Rogers  coun^  by 
Ma^e  L.  Bishop,  doing  business  as  the  Bish- 
op  Jewelry  Company,  against  Thomas  F. 
Dodge  and  W.  J.  Barnard  to  recover  a  Judg- 
ment against  Dodge  for  the  sum  of  $953  and 
to  set  aside  a  conveyance  from  Dodge  to  Bar- 
nard to  a  certain  tract  of  land  situated  in 
Bogers  county,  and  prayed  the  property  be 
sold  to  satisfy  said  judgment  Plaintiff  flled 
an  amendment  to  the  petition,  alleging  it  had 
a  judgment  for  said  amount  in  the  state  of 
Michigan,  and  the  foundation  of  the  Judg- 
ment was  the  balance  due  for  the  purchase 
price  of  the  land  conveyed  to  Barnard,  and 
by  reason  thereof  plaintiff  had  a  first  and 
prior  lien  upon  the  land  for  the  purchase 
price,  and  the  conveyance  to  Barnard  was 
with  full  knowledge  of  said  fact 

The  defendant  filed  an  answer,  and  the 
cause  was  tried  to  the  court  without  a  jury, 
and  the  court  made  findings  of  fact  and  con- 
cluaions  of  law,  and  denied  the  plaintiff  any 
relief,  and  dismissed  plaintiffs  petition. 
Plaintiff  filed  a  motion  for  new  trial,  which 
was  granted.  It  was  suggested  to  the  court  by 
both  parties  at  the  time  that  tbe  case  m^ht 
be  again  submitted  to  the  court  upon  the 
same  evidence,  but  the  court  advised  counsel 
that  he  would  not  do  so,  unless  the  evidence 
was  transcribed  so  that  he  might  reconsider 
the  same  and  read  it  From  the  motion 
granting  a  new  trial,  the  defendants  have  ap- 
pealed. Tbe  plaintiff  In  error  attempts  to 
argue  this  question  upon  the  law  as  to  the 
merits  of  the  case  and  aa  to  the  findings  of 


fact  the  trial  cotirt  made.   Tbls  cannot  1» 

considered  at  this  time. 

This  court  In  a  long  line  of  cases  has  an- 
nounced the  following  rule: 

"Where  tbe  trial  court  grants  the  applica- 
tion of  one  of  the  parties  for  a  new  trial,  tad, 
on  appeal  from  the  order,  it  Is  not  shown  Iqr 
the  record  that,  in  granting  sndi  application, 
the  court  erred  upon  some  pure  and  onmixed 
question  of  law  nor  involving  a  consideration  of 
the  facta,  the  action  of  tbe  trial  court  will  sot 
be  disturbed."  Bverly  v.  Northcutt  (OB.)  176 
Pac.  921;  Conservative  Loan  Co.  v.  Sanlsbory, 
75  OU.  194,  182  Pac.  68S;  Richards  r.  Clai- 
tou.  79  OkL  133,  192  Pac.  199;  Todd  t.  Oir,  44 
OU.  4S9,  145  Pac.  393. 

Tba  record  In  tbls  case  dlsetoses  tbat  Ow 
court  granted  fbe  new  trial,  not  upon  a  ques- 
tion of  law,  but  becaose  Uie  conrt  was  not 
sufficiently  advised  regarding  the  findings  of 
facta.  This  leaves  no  quesUra  to  be  reviewed 
by  this  conrt,  as  ttie  court  has  set  his  findings 
of  fiict  aslde^  and  tbere  were  no  &cte  foand 
for  this  court  to  apply  tbe  law  to. 

The  judgmoit  of  the  trial  cotirt  Is  Qiae- 
fore  affirmed. 

HARRISON,  C.  J.,  and  EBNNAMBB*  BL- 
TING,  and  MICHOI^ON,  JJ^  concur. 


GRAHAM  et  at.  V.  PERRY.  (No.  mi.r 
(Snpreme  Court  of  OUahoma.  June  20^  1921) 

(SvUahut  (y  the  Court.) 

Appeal  and  error  <f^773 (2)— Appeal  disnitssi 
for  faliara  to  flia  brief. 
Where  a  cause  pending  In  this  court  hu 
been  set  for  hearing  on  the  regular  printed 
docket,  and  no  appearance  Is  made  on  behalf 
of  the  plaintiff  in  error,  nor  brief  filed  in  eoa- 
pllance  with  rule  No.  7  of  this  conrt  (16B  Fib 
vii),  and  no  showing  made  why  the  cause  hu 
not  been  briefed,  this  court  will  aaanme  that 
the  appeal  has  been  abandoned,  and  the  aams 
win  be  dismiased  for  faUure  to  61»  brief. 

Appeal  from  IHstrlct  Court,  Tolaa  Coanty; 
Conn  Linn,  Judge. 

Actioa  betwera  W.  H.  Graham- and  anoOer 
and  J.  G.  Perry.  EVom  jnd^;ment  for  tiie  lat> 
ter,  the  former  al^)eaL  Appeal  dismiased. 

West  Sherman,  Davidson  &  iSoan,  of 
Tulsa,  for  plaintlfb  in  error. 

Woodson  EL  Nwv^  of  Tnlaa,  ftv  defenO' 
ant  in  error. 

KBNNAMER,  J.   This  is  an  appeal  by  W. 
M.  Graham  and  Cnlted  States  FideUty  & 
Guaranty  Company,  a  corporaticm,  fnni  a 
judgment  rendered  In  the  district  court 
Tulsa  coonty  In  favw  ot  3.  <X  Perry. 
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The  cause  was  set  for  hearing  and  snb- 
mlBsbHi  oD  April  18, 1922.  No  appearance  has 
been  made  on  behaU  ai  Vf.  IL  Graham  and 
United  States  Fidelltr  &  Onaranty  Com- 
pany, a  corporatl<m»  platntiffw  tn  error,  nw 
brief  filed  as  required  bj  rate  7  ct  this 
court 

In  this  sltnatloo  the  court  wlU  assume 
tliat  the  appeal  has  been  abandmed.  It  Is 
therefore  ordered  that  the  appeal  be,  and 
the  same  Is;  dismissed. 

HARRISON,  a  and  JOBNSON,  MIL- 
liXlR,  and  KIGB0L80N,  JJ^  ooncur. 


(W  Okl.  SI) 

EDM0ND80N  V.  WELLS.  (No.  lt26S.) 

(Buprone  Court  of  Oklahoma.  June  30t 
1922.) 

(SvtUhuM  hp  the  Court.} 

Appeal  aad  error  «s>76l  (4)— Appeal  lavolvlsg 
appolstneat  of  gaardlas  for  minor  dltnltted, 
as  prMsatlng  moot  qaestloi  oa  mlaor's  ar- 
rival at  majority  peadlag  appeal. 

Where  the  district  court,  on  an  appeal  from 
the  coonty  court,  orders  the  county  court  to 
applet  a  certahi  person,  naming  him,  as  guard- 
ian of  a  certain  minor,  and  an  appeal  is  taken 
from  this  order  to  the  Supreme  Court,  hut  said 
order  is  not  snperseded,  aud  the  coonty  court, 
pursuant  to  such  order  of  the  district  court, 
appoints  the  pemon  named  in  such  order  as 
guardian  of  the  minor  and,  pending  the  appeal 
In  this  court,  the  miaor  arrives  at  liis  majority 
and  no  practleal  r^ef  can  be  gahied  by  a  de- 
cirion  In  this  court,  the  questitms  son^t  to  be 
presented  to  this  court  the  appeal  have  be- 
come moot  and  will  be  regarded  as  sbstract 
and  hypothetical  and  not  necessary  for  decision, 
and  the  appeal  wUl  be  dismissed. 

Appeal  from  District  Court,  Mnakogee 
County;  Benjamin  B.  Wheeler,  Judge. 

Proceeding  In  the  county  court  for  the  ap- 
pointment of  a  guardian  for  Harris  Tudcer, 
a  minor.  Fran  order  of  the  district  court 
on  appeal,  directing  the  county  court  to  ap- 
point Oscar  A.  Wells  as  guardian,  B.  A, 
Edmondacm  aK>Mlja.  On  motion  to  dismiss 
appeal,  on  the  ground  that  the  case  has  t)ft- 
come  moot  in  view  of  minor's  arrival  at 
majority  pending  appeal.  Appeal  dismissed. 

HomU  Pazk^  of  Muskogee,  tot  plaintiff 
,in  error, 

Neff  A  Nefl,  of  Muskogee  for  defendant 
In  error. 

MILIiBR,  J.  E.  A.  Edmond8<Hi,  as  irilaln- 
tiir  In  erm',  proeecutea  tills  appeal  from  an 
order  of  the  district  court  of  Unskogee 
county,  Okl.,  made  on  the  16th  day  of  Sep- 
tember, 1919,  directing  the  county  court  of 


Uuskogee  county  to  amwlnt  Oscar  A.  Wella 
as  guardian  of  the  person  atfd  ^tate  of  Har- 
ris Tucker  a  minor,  tn  the  place  and  stead 
of  E.  A.  GdmondsoQ.  This  Judgment  was  not 
superseded,  and  the  ooun^  court  of  lluakO' 
gee  county,  irarsnant  to  said  wder,  ai^xiint- 
ed  Oscar  A.  WeUs  as  guardian  of  the  per- 
Mn  and  estate  of  said  Harris  Tucker,  a 
minor,  and  said  Oscar  A.  Wells  duly  QuaU- 
fled  and  jnoceeded  to  act  as  sncb  guardian 
until  said  Harris  Tucker  arrived  at  his  ma- 
J(Hl^  whldi  was  (m  the  2d  day  of  Jannary, 
1922. 

^nie  defendant  In  error  haa  filed  a  motion 
to  dismiss  the  appeal,  for  the  reason  that 
the  qnesflons  sought  to  he  raised  by  this 
appeal  have  become  moot 

In  the  ease  of  Doctors*  Oil  Ca  v.  Adair  et 
at  (Okl.  Sup.J  200  Pac  858,  this  Court  said: 

"Where  an  M  and  gas  lease  by  Its  terms  ex- 
idree  while  an  action  Is  pending  for  the  can- 
ceDation  tliereof,  and  no  practical  relief  can  be 
gained  by  a  decision,  the  case  becomes  mooted, 
and  win  be  regarded  as  abstract  aad  hypotheti- 
cal, and  not  nec^saary  for  deddon.  and  will  be 
dismissed.** 

See.  also,  State  of  Oklahoma  v.  Taylor  et 
aL,  82  Okl.  220,  200  Pac.  149;  Thomason. 
County  Treasurer,  t.  Board  al  County  Com- 
missioners. 66  OkL  70,  ICS  Pac.  881;  Par- 
rish  V.  School  DiBtrlct  No.  19  (Okl.  Sup.)  ITl 
Pac.  401;  Killough  t.  Ft.  Supply  TM.  Co., 
55  Okl.  198,  154  Pat  1192. 

The  appeal  Is  hereby  dismissed. 

HARRISON.  C.  J.,  and  JOHNSON.  EBN- 
NAMES,  and  NICHOliSOH, 


(87  Okl.  12) 

LAWRENCE  V.  CAREY  et  tf.  (No.  10781.) 
(Supreme  Court  of  OUahoon.  July  11,  1022:) 

(BuMm  ttr  iJhe  Oomrt.i 

Appeal  aid  error  «=978l  (4)— Appeal  livolvlag 
oil  aad  gas  leats  dismissed  as  presaatfag  moot 
qsestloa,  wbere  lease  expires  peadlsi  appaaL 

Where  an  oil  and  gaa  lease,  by  its  terms, 
expires  while  an  action  is  pending  for  the  can- 
ceUatioD  thereof,  and  no  practical  rdlef  can  be 
gained  by  a  dedsion,  the  case  becomes  moot, 
and  win  be  regarded  as  abstract  and  hypotheti- 
cal, and  not  necessary  for  dedsiou,  and  will 
be  dismissed.  Doctors'  Ofl  Co.  t.  Adair  et  aL 
(Okl.  Sup.)  200  Fae.  8Sa 

Appeal  from  District  Court,  Cotton  Couih 
ty;  Cham  Jones,  Judge. 

Action  by  Nellie  Carey  against  A.  D.  Law- 
rence, and  others,  to  cancel  a  certified  oil 
and  gas  lease.  From  Jodgm«it  holding  the 
lease  valid,  and  decreeing  certain  defendants 
to  be  the  owners  thereof,  and  ^directing  that 
named  defoidant  execute  an  assignment  of 
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mid  leaw  to  cert^  Avoidants,  the  named 
defendant  aro«tl8.   Appeal  diBmlssad. 

8.  I.  McElboea,  of  Lawton,  and  Bridges  & 
Vertreea,  of  Wanrlka,  for  plaintlfT  In  error. 

L.  E.  McKnight.  of  Enid,  Johnson  ft  Ste- 
Tena  and  Parmenter  &  Parmenter,  all  of 
Lawton,  for  defendants  in  error. 

MILLER^  J.  A.  D.  Lawrence,  as  plaintiff 
In  error,  prosecutes  tliis  appeal  from  a  Judg- 
ment of  the  district  court  of  Cotton  county. 
Okl.,  entered  on  the  1st  day  of  February,  1919, 
decreeing  that  certain  of  the  defendants  in  er- 
ror were  the  owners  of  an  interest  In  and  to 
the  oil  and  gas  lease  In  controversy,  and  di- 
recting that  the  plaintiff  in  error  execute 
to  said  defendants  in  error  a  good  and  suffi- 
cient assignment  of  said  lease.. 

The  attorney  for  plaintiff  in  error  has,  un- 
der date  of  June  3,  1922,  filed  in  this  court 
the  following  suggestion : 

'fThe  plaintiff  in  error,  A.  D.  Lawrence,  la 
now  deceased  end  the  lease  Involved  in  this 
snit  is  also  dead,  so  that  the  qaestionB  Involv- 
ed herein  are  now  moot.  Under  euch  circum- 
stances the  administrator  of  the  estate  of  A. 
D.  Lawrence  has  not  felt  it  advisable  to  re- 
vive the  case  before  its  disposition,  hence,  un- 
der the  drcumstances,  makes  the  suggestion  to 
the  coart,  leaving  the  disposition  of  the  case 
to  the  court." 

As  the  questions  presented  by  this  appeal 
have  become  moot,  this  appeal  will  be  dis- 
missed under  the  authority  of  the  following 
cases:  Doctors'  Oil  Co.  v.  Adair  et  al.  (Okl. 
Sup.)  200  Pac.  858;  Edmondson  t.  Wells 
(No.  11265,  Oklahoma)  207  Pac.  969  opinion 
filed  June  20,  1922;  Oklahoma  v.  Taylor  et 
al.,  82  Okl.  220,  200  Pac.  149;  Thomason 
County  Treasurer,  v.  Board  of  County  Com- 
missioners, 66  Okl.  79,  156  Pac.  881 ;  Parrlsh 
T.  School  District  No.  19  (Okl.  Sup.)  171  Pac. 
461;  KiUough  v.  Ft  Suppij  Tel.  Oa.  66  OU. 
198,  164  Pac  1192. 

The  appeal  is  hereby  dismissed. 

McNDILL,  KLTINO,  KEiNNAHEB.  and 
NIOHOIiSON,  JJ.,  concur. 


t»  Okl.  »1) 

NORMAN  V.  NORMAN.   (No.  12719.) 

(Supreme  Court  of  Oklahoma.  June  9,  1922.) 

(tiylUoua  6f  the  Oovrt.j 

I.  Appeal  »m4  error  «=»794— Os  notlos  for 
disisistal  for  failure  of  plalstiff  In  errer  to 
oosipbf  with  orders  of  court,  plaintiff  nsst 
show  a  Isgal  defesoe. 

When  a  motion  by  defendant  in  error  has 
been  filed  in  this  court  to  dismiss  an  appeal 
because  the  plaintiff  in  error  has  failed  to 
comply  wih  the  orders  of  this  court,  and  this 
court  has  granted  plaintiff  in  error  time  in 
which  to  rcBpoiid  to  such  motion,  it  is  the  duty 


of  such  respondent  to  set  up  In'  bis  response  a 
condse  statement  of  any  existing  facta  that 
would  oonstitnte  a  legal  dtitense  to  snch  mo- 
tion to  dismlM. 

2.  Appeal  and  error  «=>794— Motlos  for  cRs- 
missaJ  for  noncompliance  by  plaintiff  In  er- 
ror with  order  of  court  will  be  sostalKed, 
where  response  does  not  state  facts  stiow- 
Isg  oomplianoe  or  oonstitnte  a  legal  defmne 
for  nonoempliance. 

Where  the  plaintiff  in  error  files  a  re- 
sponse and  fails  to  state  facts  which  show  that 
he  has  complied  with  the  order  of  the  court 
complained  of,  or  fails  to  state  facts  which 
constitute  a  le|^  defense  for  hia  failure  to 
comply  with  the  order  complained  of,  this 
court  may  sustain  snch  motion  and  Abuniss  the 
sppeaL 

3.  Appeal  and  error  1 236— Where  appeal  Is 
dismissed  for  plaintiff  In  error's  fallnre  to  p«f 
monsy  as  required  by  supersedeas  hoadt 
oourt  will  reader  Judgment  affslsst  surstlot 
oa  bond. 

When  on  application  of  plaintiff  in  error  to 
this  court  he  is  granted  a  supersedeas,  and  one 

of  the  conditions  of  such  supersedeas  bond  is 
that  the  plaintiff  in  error  will  do  and  perform 
the  things  which  he  may  be  ordered  to  do  and 
perform  by  this  court,  and  such  plaintiff  in 
error  fails  to  pay  certain  money  to  the  de- 
fendant in  error  pending  the  appeal,  and  by 
reason  of  such  failure  to  pay  said  sums  of 
money  the  appeal  Is  dismissed,  it  Is  the  duty  of 
this  Court  to  render  judgment  against  the 
sureties  on  such  supersedeas  t>ond. 

Appeal  from  Sup^lor  Court,  Cre^  Coun- 
ty ;  Gaylord  B.  Wilcox,  Judge. 

Application  by  Maude  B.  NramaB  for  dta- 
tion  in  cmtonitt  proceeding  aKalnst  Bobert 
S.  Norman  for  failure  to  comity  wftlL  tha 
former  orders  of  the  trial  court  In  Uie  pay- 
ment of  money  for  the  snmwrt  of  th^  minor 
ctiildrai.  Citation  Issued.  Verdict  against 
Robert  S.  Norman,  finding  him  gnUty  of  In- 
direct contenpl  Judgment  on  the  nrdlct 
committing  him  to  the  county  Jail  ot  Creek 
county.  Robert  S.  Nwman  appeals,  .^ipeal 
^Umlssed  for  fallnre  to  ampty  with  the  or- 
ders of  this  court,  and  Judgment  afiSrmed. 

On  Mardi  29,  1918.  Bobert  S.  Norman  filed 
a  petition  In  the  superior  court  of  CreA 
county  praying  for  a  decree  of  divorce 
against  his  wife,  Maude  B.  Norman.  Issues 
were  Joined,  and  on  June  19,  1918,  a  trial 
was  had,  which  resulted  in  a  Judgment  grant- 
ing the  plaintiff,  Bobert  S.  Norman,  a  decree 
of  divorce.  The  decree  awarded  certain 
property  to  Maude  E.  Noman,  also  the  care 
and  custody  of  their  two  minor  children, 
Itichard  L.  Norman,  a^  five  years,  and 
George  F.  Norman,  age  three  years.  The  de> 
cree  further  provided  that  plaintiff,  Bobert 
S.  Norman,  pay  to  defendant,  Maude  E.  Nor- 
man, by  depcwiting  in  the  First  National 
Bank  of  Sapulpa,  OkL,  the  sum  of  $30  eacti 
month,  in  advance,  from  the  date  of  the  d^ 
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cree  for  tbe  support  and  malntCTance  of  said 
two  minor  cblldren.  This  Judgment  was  not 
appealed  from.  That  part  of  the  Judgment 
requiring  the  payment  of  $30  a  month  was 
complied  with  only  at  Irregular  Intervals, 
and  several  citations  were  Issued  by  the 
court  against  the  plaintiff,  requiring  him  to 
appear  and  show  cause  why  he  should  not 
be  committed  for  a  contempt  In  falling  to 
comply  with  the  order  of  the  court 

On  June  6,  1921,  a  duly  verified  applica- 
tion tor  citation  wag  filed,  alleging  his  fail- 
ure to  comply  with  the  Judgment  of  tbe 
court,  In  that  he  had  failed  to  i«iy  the  $30 
per  month  for  certain  months  In  193)  and 
certain  m<«ths  In  1921.  On  this  application 
a  citation  was  Issued.  On  July  12,  1921,  an 
answer  was  filed,  in  .which  he  alleged  bla  in- 
ability to  comply  with  the  order  of  the  court 
In  support  of  this  allegation  he  set  out  his 
approximate  earnings  and  expenses  for  the 
year  1920.  He  further  stated  that  be  had  re- 
married in  1910;  that  bis  present  wife  owned 
certain  land  on  which  there  was  a  mortgage 
Indebtedness,  and  that  he  liad  to  pay  the  sum 
of  $336.00  iier  annum  on  this  indebtedness 
and  pay  certain  amounts  as  premiums  oa  life 
Insurance. 

On  the  28th  day  of  S^tonber,  1921,  the 
case  was  called  for  trial  in  the  snpwior  court 
of  Creek  count?.  Robert  S.  Norman  asl^ed 
and  was  granted  a  Jury  trial,  which  result- 
ed in  a  verdict  finding  the  de^dant  guilty 
of  indirect  contempt  of  court  and  leaving  his 
ptmi^ment  to  be  fixed  by  tbe  court 

A  motion  fyr  a  new  trial  was  filed,  wbidi 
was  overruled  by  tbe  coart  Thereupon  the 
court  sentenced  Bobwt  S.  Norman  to  Jail  un- 
til he  complied  with  tbe  order  if  the  court 
by  pa^ng  all  mone^  due  and  payable  under 
the  former  Judgment  of  the  court  up  to  the 
date  ot  tbe  sait^ioe,  which  Was  the  8d  day 
of  October,  1921.  Bobert  S.  Nonnan  gave 
notice  of  appeal,  perfected  tUs  appeal,  and 
appears  here  as  plaintiff  in  error. 

On  tbe  12tta  day  of  October,  19^,  on  tbe 
application  ct  the  plaintiff  fn  error,  this  court 
granted  a  supersedeas  bond,  staying  the  Jail 
sentence  of  tbe  trial  court  and  admitting  said 
Robert  S.  Norman  to  ball  pending  tbe  deter- 
mination of  this  aiveaL  Pursuant  to  this 
ordra*  a  supersedeas  bond  In  tbe  sum  of  $500 
was  approved  by  tbe  conrt  derk  and  filed  In 
the  Buperiw  court  of  Ore^  county. 

On  the  lOth  day  of  January,  1922,  this 
court  made  an  order  requiring  the  plaintiff 
In  error  to  pay  the  sum  of  $25  per  month, 
beginning  on  the  1st  day  of  September,  1921, 
for  the  support  of  said  minor  children  and 
the  further  sum  of  $100  as  attorney  fees  for 
the  use  and  benefit  of  tbe  attorneys  of  the  de- 
fendant In  &ror  in  defending  this  anpeal  In 
this  court. 

On  January  28,  1922,  the  defendant  In  er- 
ror filed  a  motion  in  this  court  to  dismiss 
this  Appeait  because  the  plaintifl  in  raror  bad 
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failed  to  comply  with  the  order  of  ttils  court 
made  on  January  10,  1922.  A  copy  of  this 
motion  was  served  on  Preston  S.  Davis,  at- 
torney for  plaintiff  in  error,  by  the  shwiff  ci 
Craig  county,  OkL  The  plaintiff  in  error 
Ignored  this  motion  and  the  service  thereof; 
and  on  the  16th  day  of  May,  1922,  this  court 
made  an  order,  giving  plaintiff  in  error  10 
days  to  file  a  response  to  the  motion  to  dis- 
miss on  account  of  his  failure  to  comply  with 
the  court  order.  On  May  25,  1922,  the  i^ain- 
tlff  in  error  filed  the  following  respcmse: 

"Besponse  by  plaintiff  ifx  error  to  tbe  defendi' 
ant  in  error's  motion  to  dismiss  appeal  on  ac- 
count of  failure  of  plaintiff  In  error  to  comply 
with  an  order  of  tbe  Supreme  Court:  The 
plaintiff  in  error  respectfully  avers  that  tie 
had  no  notice  of  ttie  application  for  any  or- 
der from  the  Supreme  Court,  nor  did  his  .coun- 
sel of  record  have  any  notice  that  defendant  In 
error  would  make  application  for  any  sack 
order,  nor  baa  any  order  mode  by  tiia  Su- 
preme Oourt  In  this  case  ever  been  served  upon 
him,  nor  upon  his  counsel  of  record  in  this 
case,  nor  did  the  plaintiff  in  error  herein  nor 
Ills  counsel  of  reoord  In  this  cause  have  any 
notice  whatever  that  counsel  for  tire  defend- 
ant In  error  would  on  the  16th  day  of  May, 
1922,  apply  to  this  court  to  dismiss  the  appeal 
of  the  plabitiff  in  error  on  the  ground  that  he 
had  not  complied  with  an  order  of  this  lumw- 
able  court,  at  which  time  this  court  allowed 
the  plaintiff  in  error  10  days  in  which  to  file 
this  responae.  That  the  inclosed  statement 
from  tbe  clerk  of  this  court  was  the  first  and 
only  intimation  of  the  same  that  this  plaintiff 
in  error  ever  had.  That  tliis  plaintiff  in  error 
has  violated  no  order  of  this  court  that  he  is 
aware  of,  and  asks  that  this  matter,  If  pressed 
further,  be  set  down  at  some  reaaooable  date  in 
the  future,  giving  the  plaintiff  in  error  and  bis 
counsd  sufltdent  time  to.  appear  before  this 
honorable  court  npon  reasonable  notice,  to 
the  end  that  the  same  may  be  beard  npon  the 
law  and  evidence. 

"All  of  which  Is  most  respectfully  submitted, 
Preston  S.  Davis,  Counsel  of  Becord  for  the 
plaintiff  in  error." 


Preston  S.  Davis,  of  Yinlta,  for  plaintiff 
In  error. 

AlbertBon  it  Blakemore,  et  Sapn^M,  for 
defoidant  in  error. 

MIIiliEB,  J.  The  questifm  now  before  tbls 
court  is:  .Sboidd  the  motion  to  di^iw;  the 
appeal  be  sustialned  or  denied? 

If  tbe  response  is  suAcfent  to  raise  an  is- 
sue of  fact  the  motion  should  not  be  sus- 
tained until  tbe  Issue  of  fact  Is  determined. 
We  do  not  think  tbe  response  raises  any  Is- 
sue either  of  law  or  fact  The  motion  of 
the  defendant  In  error  to  dismiss  the  appeal 
is  supported  by  ber  duly  verified  affidavit 
that  the  order  of  tlie  court  made  on  January 
10,  1922,  has  not  heeu  complied  with  by  the 
plaintiff  in  error.  The  plaintiff  In  error 
evades  this  issue  by  saying:  "He  has  violat- 
ed no  order  of  thU  court  that  be  Is  aware 
ot" 
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CI,  1]  If  the  plaintiff  In  error  bad  compiled 
with  th0  order  of  tb»  court  made  on  Jann- 
ar7  10,  1022,  It  was  Ms  dn^  to  so  state  In 
his  response  and  give  all  necessarr  detailed 
information  tbat  this  court  might  be  folly 
advised.  He  has  neither  done  this,  nor  filed 
any  motion  or  ai)plicatlon  to  modStj  ttie  or- 
der, or  set  np  any  reascm  why  it  has  not  he&a 
compiled  with.  TUs  response  Is  erasiTe^  It 
does  not  meet  the  Issoes,  and  Is  nothing  leas 
than  trifling  with  tiie  eoart  The  re^nse 
aaks  that,  if  the  motton  is  to  be  iwessed  fur- 
ther, fliat  it  be  set  ^wn  at  some  ressonable 
date  in  the  future  to  give  counsel  for  plain- 
tiff in  error  sufficient  time  to  appear  upon 
reasonable  notice.  When  plalntUT  In  error 
was  glToi  opportunity  to  respond,  he  is 
charged  with  notice  that  tbe  motion  is  before 
this  court  for  Its  determination.  The  op- 
portnni^  ^ven  him  to  req>ond  la  that  be 
may  set  up  in  concrete  form  the  facts,  if  any 
he  has,  upon  which  he  may  r^y  to  d^eat  the 
motton.  He  would  not  bave  been  called  up- 
<m  to  respond  if  there  had  been  nothing  pend- 
ing before  this  court.  It  was  bia  duty,  in 
filing  his  response,  to  meet  the  issue  square- 
ly. If  be  had  paid  the  f25  per  month  pro- 
vided for  In  the  order  of  this  court  made  on 
Janoary  10,  1922,  he  could  have  so  stated  in 
bis  response. 

When  a  divorce  Is  granted  and  In  the  same 
decree  the  husband  Is  required  to  pay  to  bis 
wife  certain  sums  of  money,  monthly,  for  the 
support  of  his  minor  children,  and  he  is  con- 
victed of  contonpt  of  court  and  sentenced  to 
Jail  fOr  failure  to  comply  with  such  order, 
and  he  appeals  from  such  convlctlm  and  sen- 
tence to  this  court,  the  Snprmte  Court,  under 
its  appellate  Jurisdictlmi  and  as  an  indd^it 
to  such  Jurisdiction,  has  authority  to  make 
an  order  requiring  such  appellant  to  pay  a 
q>eclfied  sum  monthly  for  the  support  of  his 
minor  dilldrea,  pending  a  determination  of 
such  appeal,  and  also  the  necessary  attcHney 
fees  for  the  attorneys  employed  by  bis  for- 
mer wife  in  defending  against  such  appeal. 
See  Spradllng  v.  Spradllng  (Old.  Sup.)  181 
Pac.  14a 

It  is  also  within  the  Inherent  power  of  this 
court  to  enforce  its  orders,  and  in  d<dng  this 
it  may  dismiss  the  appeal. 

In  Spradllng  v.  Spradllng,  supra,  para- 
grains  S  ud  4  of  the  syllabus  read  as  fol- 
lows: 

"(8>  Wbers  sn  appeal  la  taken  without  su- 
persedeas, from  a  indgment  awarding  alimony 
and  a  sum  for  the  maintenance  and  education 
of  minor  children,  and  plaintiff  in  error  refuses 
to  comply  with  the  order 'Of  this  court  to  pay 
to  the  clerk,  for  the  benefit  of  an  indigent  de- 
fendant in  error,  certain  counsel  fees,  etc.,  and, 
having  disposed  of  his  property,  goes  nnd  re- 
mains without  the  confines  of  the  state  and 
beyond  procesr  of  the  courts  the  appeal  may  be 
dismisBed. 

"(1)  The  dismissal  of  an  appeal  under  sacb 


dreumstances  Is  not  a  dmlal  of  any  eonstl- 
tntional  right  of  the  plaintiff  In  error." 

In  19  Corpus  Juris  at  page  823,  paragraph 
746,  the  rule  is  stated  as  follows: 

*^ere  is  authority  to  the  effect  tbat  where, 
pending  an  appeal  1^  the  hnsband,  the  wife  is 
awarded  counsel  fees  for  the  purpose  of  re- 
sisting the  appeal,  if  the  hnsband  fails  to  pay 
sudi  lees  the  court  may  dismiss  the  appesL" 

TbiM  rule  Is  supported  in :  Hall  t.  Hall,  77 
Bliss.  741,  27  South.  686;  Tuttle  T.  TutUe.  21 
N.  D.  603,  18  N.  W.  460,  Ann.  Caa.  1918B.  1; 
Brown  V.  Brown.  22  Wyo.  816, 140  Pac  S20, 
51  L  B.  A.  (N.  8.)  lie. 

Under  the  order  made  by  this  eotnt,  lOaln- 
tlff  in  error  was  to  pay  $26  per  month  for 
the  support  of  said  minw  children,  beginning 
Sept«nb»  1,  1921.  Tan  moatiily  paymeita 
are  now  due;  also  HOO  as  attorn^  fsea  for 
deftedant  in  errors  attomoys;  and  tbe  plain- 
tiff in  error  has  wholly  Ignored  the  order. 
When  called  upon  for  a  re^Mise,  he  evades 
the  issue  His  aK)eal  Is  not  entitled  to  fur- 
ther «Hislderatl(m,  and  it  should  be  die* 
missed. 

[S]  A  copy  ot  the  Bup»sedeas  bond,  which 
supersedeas  was  granted  by  this  court,  ap- 
pears as  a  part  of  the  case-made,  and  this 
bond  provides,  In  part,  as  follows: 

"The  conditions  of  this  recognisance  are 
such,  that  if  the  above  bound,  Bot>ert  S.  Nor- 
man, win  appear  and  perform  the  Judgment  of 
said  superior  court  of  Greek  county,  state  of 
Oklahoma,  and  the  Judgment  of  the  Supreme 
Court  of  ssid  states  shonld  Ja^pnent  be  ra- 
dered  sgsinst  him,  and  will  pay  the  Judgment 
against  him  In  the  lower  court,  should  audi 
Judgment  be  affirmed  by  the  Supreme  Court 
of  said  state,  and  will  do  and  perform  aU  things 
which  he  may  be  ordered  to  do  by  the  Supreme 
Court  of  the  state  of  Oklahoma,  or  by  the 
said  superior  court  of  Creek  county,  Oklahoma, 
thui  this  reeognis&nce  shall  be  null  and  void, 
othenrise  It  ahall  be  and  remain  in  foil  force, 
effect  and  vlrtae.  Bobert  S.  Norman.  Prin- 
ces], Bay  Wood,  Chas  J.  Wolfe.  Sureties.'* 

The  conditions  of  this  bond  have  beai 
broken  by  the  plaintiff  in  error  failing  to  do 
and  perform  the  things  he  was  ordered  to  do 
by  this  court,  and  the  defendant  in  error  Is 
entitled  to  Judgment  against  the  sureties  on 
said  supersedeas  bond.  As  the  order  made 
by  this  court  on  January  10,  1022,  requiring 
Uie  jdalntlff  In  error  to  pay  ^ISi  per  month, 
has  not  beea  complied  with,  fliat  part  of  said 
order  is  hereby  vacated  and  set  aslde^  and 
the  order  of  the  trial  court,  requiring  him 
to  pay  $30  par  month,  is  reinstated  and  con- 
tinued in  full  force  and  effect  fr<»n  the  date 
of  the  order.  In  all  respects  as  thou^  tiie  or- 
der of  January  lOf  1922,  had  neT»  bemi  made 
by  this  court.  That  part  oi  Uw  order  require 
log  the  payment  ot  $100  as  attorn^  fees  is 
not  vacated,  but  remains  in  full  force  and 
effect.   As  the  amount  now  due  from  the 
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plaintiff  In  emr  under  the  order  of  the  trial 
court,  requiring  him  to  pay  $30  per  month, 
and  the  order  of  thla  conrt,  reqnlrlng  htm  to 
pay  $100  as  attorney  fees,  exceeds  the 
amount  of  the  supersedeas  bond,  the  defend- 
ant In  error  Is  entitled  to  a  Judgment  against 
the  Huretieu  on  said  bond  In  the  fall  amount 
thereof. 

Therefore  It  Is  by  thl»  court  consldere^l, 
ordered,  adjudg^,  and  decreed  that  the  de- 
fendant in  error,  Aiaude  E.  Norman,  do  have 
and  recover  of  and  against  Bay  Wood -and 
Charles  J.  Wolfe  the  aforesaid  sum  of  $S00, 
together  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  this  date,  and 
that  this  Judgment  be  spread  <tf  record  in 
the  ofBce  of  the  court  clerk  of  Creek  county, 
Okl.,  and  that  execution  be  issued  thereon 
agninst  the  Judgment  debtors  herein,  ^lat 
when  this  judgment  Is  collected  the  proceeds 
shall  be  a  Milled  as  follows:  First,  to  the 
payment  of  the  $100  as  attorney  fees,  grant- 
ed by  this  court,  for  the  use  and  benefit  of 
the  attorneys  for  the  defendant  in  error  In 
def aiding  this  appeal;  second,  to  liquidating 
the  monthly  peymoits  of  $30  per  month  now 
due  and  in  arrears,  and  to  be  applied  to  sudl 
months  as  may  be  directed  bj  the  trial  court 
or  Judge  thereof. 

The  appeal  Is  hereby  dismissed,  and  the 
Judgment  of  the  trial  court  is  affirmed. 

KANE.  JOHNSON,  BI/TINO.  and  NIGH- 
OI£ON,  JJ.,  cotaeor. 


<M  Okt.  SS8) 

MOODY  V.  MOODY.  (No.  12564). 

(Supreme  Court  of  Oklahoma.  Jane  20, 

1922.) 

fSv^t^  hv  the  Comrii 

I.  DIvaroe  «es3I86— Hoakaad**  appeal  Msnlsa- 
ad  for  fallsra  to  oom^y  with  vr^tn  «t  8«- 
presie  Ossrt  fer  payaiaat  of  aJlaosy  pts- 
tftste  iHa. 

Whan  a  motion  1^  defandant  fai  error  liaa 
been  filed  In  tills  court  to  dismlsB  an  appeal  b«- 
cause  the  plaintiff  in  error  has  failed  to  com> 
ply  with  the  orders  of  this  eoart,  and  such  mo- 
tion has  been  duly  served  on  the  plaintiff  In 
error,  aad  be  neKlects  to  file  any  response  or 
show  any  caaae  why  said  motion  should  not  be 
Huataiaed,  this  court  may  Bustain  such  motion 
and  dfsmiss  the  appeal. 

1  Appeal  aad  error  «=3l236— Judgnuiit  by  Sa- 
prema  Coart  on  supersedeas  bond  on  div 
nlssal  of  busbaad's  appeal  for  fallere'  to 
oompiy  with  ordera  lor  pvymeat  of  allMony 
pendente  lite. 

When  the  husband  Is  granted  a  divorce  by 
the  district  court,  and  he  appeals  from  certain 
parts  of  the  Judgment  and  files  a  sapersedeaa 
bond,  whfd)  is  Incorporated  in  and  made  a 
part  of  the  case-made,  and  after  the  appeal  la 


.  &IOODT  973 
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lodged  in  the  Saprame  Court,  tUs  eoart  makes 
an  order,  requtrtaig  Ubn  to  pay  certain  soma  of 
money  monthly  as  alimony  pendente  Ute,  and 
appellant  fails  to  comply  with  such  order,  or 
show  any  eaus*  ezcuaint  his  noncompliance 
therewith,  and  on  motion  of  the  defendant  in 
error  the  appeal  Is  dismissed,  this  conrc  may 
render  Jadgment  against  the  sureties  on  such 
snpeisedeas  bond. 

Appeal  from  IMstilct  Court;  Goal  Oonn^; 
J.  B.  lin^ogb.  Judge. 

Action  by  J.  A.  Moody  against  Haggle 
Moody.  Judgment  was  rendered,  granting 
plaintiff  a  divwce  and  reqnlrlng  him  to  pay 
cotaln  soma  to  defeiidant  tor  the  support  <rf 
a  minor  child,  and  decreeing  certain  property 
to  the  defendant,  and  i^ninHfr  appeals.  On 
defendant's  motlim  to  dlstaiss  anneal  for 
plaintiff's  failure  to  comply  wltti  certain  or- 
ders of  the  Supreme  Court  Cor  the  payment 
of  allm<my  pendoite  Itteu  Appeal  dismissed, 
and  judgment  affirmed. 

O.  H.  Threadglll,  at  Coalgate,  for  plaintiff 

In  error. 

G.  T.  Balls,  of  Ooslgate,  for  defendant  In 

error. 

MILLER,  J.  This  action  was  instituted  In 
the  district  court  of  Coal  county  by  J.  A. 
Moody,  as  plalntU^  asking  for  a  decree  of 
divorce  against  his  wife,  Maggie  Moody.  A 
trial  was  had,  and  Judgment  rendered  In 
fiaTOr  of  the  plalntifr,  granting  to  him  a  de> 
cree  of  divorce,  bat  awarding  to  Maggie 
Moody  certain  property  and  the  care  and 
custody  of  their  minor  child,  ordering  that 
the  plaintiff  pay  $30  per  month  tor  the  sup- 
port of  said  minor  child  and  the  fnrtiier  sum 
of  $2S  as  attorney  fees  for  defendant's  at- 
torneys. From  that  part  of  the  Judgment 
awarding  the  custody  of  their  minor  child 
to  defendant,  Maggie  Moody,  the  paymoit  ot 
monthly  allowances  for  the  stqnwrt  ot  said 
minor  child,  the  attorney  fees,  and  the  prop- 
erty decreed  to  the  defendant,  the  plslnttfl 
a^tealed  to  this  court;  moA  aivenrs  bne  as 
plalntifr  in  nror.  Hie  appeal  was  filed  in 
this  court  on  August  28,  102L  Thereafter, 
on  October  25,  1921,  on  appllcatltm  of  the 
defwdant  In  error,  this  oonrt  made  an  OTder 
requiring  the  plaintiff  fn  error  to  pay  the 
sum  of  $60  per  month  as  alimony  pmdlng 
the  appeid. 

[1]  On  May  17, 1922,  the  defendant  In  error 
filed  in  this  eonrt  a  motion  to  dlnnlss  Otis 
appesl,  which  motion  states  that  the  plaintiff 
in  error  has  failed  and  refused  to  pay  said 
sum  of  9B0  per  month  or  any  part  thereof. 
This  motion  Is  duly  verified  by  the  deftedant 
In  ern».  On  Hay  16, 1822,  a  cops'  of  siUd  mo- 
tion  was  served  upon  the  attorney  of  record 
for  plaintiff  In  error,  and  service  duly  ac- 
knowledged by  blm.  and  he  was  also  serred 
with  a  notice  that  the  defendant  In  error 
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would  flle  said  motion  In  tbe  Snpnme  Gornt 
on  the  17th  day  of  May,  1922,  and  ask  ttds 
court  to  dismiss  said  appeal  because  the 
plaintiff  In  error  had  failed  to  comply  with 
the  order  of  the  Supreme  Conrt  Notwith- 
standing the  plaintiff  in  error  was  duly 
served  with  the  notice  and  copy  of  motion, 
and  a  month  has  elapsed  since  th^  service 
thereof,  yet  he  has  failed  and  n^lected  to 
respond  in  .any  way  or  slMw  any  valid  rea- 
sim  why  said  motion  should  not  be  sustained. 
Therefore,  und6r  the  authority  of  Norman  t. 
N<mnan.  207  Pac.  9fD,  Na  12719,  OklahtHua 
Supreme  Court,  (^nion  ffled  June  6,  1^2. 
and  Hansing  v.  Hanslng,  78  OU.  34, 183  Paa 
978,  and  cases  dted  In  each  of  said  opinions, 
the  motion  should  he  sustained,  and  this  ai>- 
peal  dismissed. 

[2]  An  examination  of  the  record  ahows 
that  the  plaintiff  in  error  filed  a  supersedeas 
bond  in  the  sum  of  9300,  to  abide  by  the 
Judgm«it  of  this  court,  a  copy  of  which  ap- 
pears as  a  part  of  the  case-made,  with  John 
Hutdiinson  and  Ed.  L.  Anderson  as  sureties. 
The  conditions  of  said  bond  have  been  bro- 
ken by  the  tfalntlff  In  qrror  failing  to  perform 
and  do  the  things  he  was  ordered  to  do  by 
this  court,  and  the  defendant  in  error  is  en- 
titled to  a  Judgment  against  the  sureties  on 
said  supersedeas  bond.  As  the  amount  due 
the  defendant  in  error,  tmder  the  order  of 
this  court  made  on  October  25,  1921,  exceeds 
the  amount  of  the  supersedeas  bond,  the 
defendant  In  error  la  entitled  to  Judgment 
against  tbe  sureties  on  said  bond  In  full 
amount  thereof.  Norman  v.  Norman,  supra. 
Therefore,  it  Is  by  this  court  considered,  or- 
dered, adjudged,  and  decreed  that  the  defend- 
ant In  error,  Maggie  Moody,  do  have  and  re- 
cover of  and  against  John  Hutchinson  and 
Ed.  L.  Anderson  the  aforesaid  sum  of  $300, 
with  interest  thereon  at  the  rate  of  6  i>er 
cent,  per  annum  from  this  date,  and  that  this 
Judgment  be  spread  of  record  in  the  office 
of  the  court  clerk  of  Coal  county,  Okl.,  and 
that  execution  be  Issued  tliereon  against  the 
Judgment  debtors  herein. 

The  appeal  is  hereby  dismissed,  and  the 
Judgmoit  of  tbe  trial  court  is  affirmed. 


HARRISON,  a  J.,  and  JOHNSON,  KEN- 
NAMER,  and  NICHOLSON.  JJ.,  concur. 


(86  Okl.  2S2) 

CANODE  V.  CLAYPOOL  &  WHEELER  et  al. 

(No.  12976.) 

(Supreme  Court  of  Oklahoma.  '  June  27, 1^2.) 

(Btllabut  by  the  Court.) 

1.  Master  and  servant  «»4I7(7)  — ladittrial 
Commission's  ifeolsloa  as  to  faets  la  oonpss- 
satlon  case  final. 

Id  a  suit  instituted  in  tbfs  court  to  reverse 
an  award  of  the  State  Indoatrial  Commission, 


Oie  suit  must  be  to  reverse  as  error  of  law, 
and  not  an  error  at  tact  ^le  decision  as  to  all 
matters  of  fact  Is  finaL 

2.  Master  aad  sarvaat  «»354— lajsred  en. 
pleyse  settling  with  third  party  held  aot  ts- 
tltled  to  eesipeasatlOB. 

On  a  claim  before  the  Industrial  Graomis- 
sion  for  mmpensation  onder  chapter  246,  Sess. 
Laws  1916,  where  tbe  evidence  disclosed  the 
injury  was  caused  by  the  nefligence  or  wrong 
of  another  not  In  the  same  employ,  and  the  evi- 
dence  further  disclosed  that  tbe  claimant  bad 
settled  with  said  third  party  and  executed  a 
receipt  in  foil  relieving  said  tbird  party  from 
all  daim  of  damages  and  the  amount  received 
by  claimant  was  more  than  he  was  entitled  to 
receive  under  the  evidence,  under  tbe  Compen- 
sation Act,  held.  It  Is  not  error  to  disallow  the 
claim  for  compensation. 

3.  Appeal  aad  error  «=>854(2)  —  Sspreme 
Court  will  aflna  Jadgmeat  where  oorreot  re- 
salt  was  raaohed  trrespeoUve  of  ernweoes 
reasoalag  by  lower  coart 

This  conrt  is  not  bound  by  the  trial  court's 
opinion  as  to  the  effect  of  the  tacts  found,  or 
its  reasoning  In  «aclUng  its  condoslon  of  law, 
but  will  afSnn,  Irrespective  of  erroneous  rea- 
soning, where  tbe  correct  result  Is  reached. 

Appeal  from  State  Industrial  Oommlssion. 

Proceedli^  by  Walter  Canode  under  the 
Workmen's  Comi>ensation  Act  for  compensa- 
tion for  Injuries,  opposed  by  Claypool  ft 
Wheeler,  employers,  and  the  Associated  Em- 
ployers' Reciprocal  Company,- Insurance  car- 
rier. From  an  order  of  the  Industrial  Com- 
mission denying  the  claimant  compensation, 
be  appeals:  Affirmed. 

Graham  ft  Rollins,  of  Okmulgee^  tor  ap- 
pellant 

Burford,  Mlley,  Hoffman  &  Bnrford,  of 
Oklahoma  City,  for  appellees. 


McNeill,  J.  TMb  action  was  omnmenoed 
in  this  court  by  Waltw  Canode  against  Clay- 
pool  &  Wheeler  and  Associated  Employers' 
Ueciprocal  Company  to  reverse  an  order  of 
the  Industrial  Commission  denying  the  pe- 
titioner compensation  against  his  emidoyers, 
(^ypool  &  Wheeler,  and  Assodated  Bkn- 
ployers'  Reciprocal  Company,  as  insurance 
carrier.  The  order  of  the  Commission  was 
dated  the  17th  day  of  December,  l»2l,  and 
was  based  upon  testimony  taken  before  the 
Commission  on  July  26,  1921.  The  Commis- 
sion found  that  tbe  claimant  was  an  em- 
ployee of  Claypool  &  Wheeler  and  received 
an  accidental  injnry  In  the  nature  ct  a  bum 
on  December  4,  1920,  while  engaged  as  a 
well  driller;  that  the  injury  grew  out  of 
and  was  in  the  course  of  the  daimanfa  em- 
ployment and  was  inflicted  by  a  third  par^, 
the  Amerada  Petroleum  Company,  a  corpora-- 
tion.  Thereafter  the  claimant  entered  into 
n^otiatlons  with  the  Amerada.  Petroleam 
Company  and  was  paid  the  sum  of  $1,125,  toe 
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which  the  dalmant  executed  a  release  to  said 
company  In  full  satisfaction  for  the  Injury 

be  had  received. 

The  GommissloD,  as  a  conctosion  of  law, 
held  .the  claimant  elected  to  pnrsne  his 
remedy  at  law  against  tbQ  Amerada  Fetrol- 
enui  Company,  and  the  CommUiaion  was 
without  Jurisdiction  to  award  him  compensa- 
tion. The  Commission  dismissed  the  claim 
for  want  of  Jurisdiction.  The  appeal  Involves : 
First,  a  construction  of  section  18,  art  2, 
c  246,  Session  Laws  lOlS,  and  the  findings 
of  fact  of  the  Commission;  second,  whether 
the  Commission  applied  the  proper  law  to  the 
facts  as  found.  Section  IS,  snpra.  provides 
in  substance.  If  a  workman  entitled  to  com- 
pensation imder  tbis  act  be  injured  by  the 
negligence  or  wrong  of  another  not  In  the 
same  employ,  be  shall  elect  whether  to  take 
compensation  under  this  act  or  pursue  his 
remedy  against  such  other.  The  act  then 
provides:  The  election  shall  be  evidenced  in 
such  manner  as  the  Commission  may  by 
rule  or  regulation  prescribe.  The  act  then 
provides:  It  he  .elects  to  take  compensation 
under  this  act,  the  cause  of  action  against 
jBUch  other  party  shall  b6  assigned  to  the 
Insurance  carrier,  or,  If  he  elects  to  proceed 
against  the  other  person  or  insurance  carrier, 
the  employer  shall  contribute  only  the  de- 
ficiency. If  any,  between  the  amount  of  re- 
covery actually  collected  and  the  compensa- 
tion provided  or  estimated  by  this  act.  It 
further  provides  that  the  compromise  of  any 
such  cause  of  action  by  the  employee  at  any 
amount  less  than  the  compensation  provided 
by  the  act  shall  be  made  only  with  the  writ- 
ten approval  of  the  Commission  and  other- 
wise with  the  written  approval  of  the  person 
or  insurance  carrier  liable  to  pay  the  same. 

The  Commission,  as  authorized  In  said  sec- 
tion, adopted  the  following  rules  and  regula- 
tions: 

"If  a  workman  entitled  to  compeoaation  be 
injured  by  the  negligence  of  another  not  in  the 
same  employ  as  set  out  in  section  18,  art.  2, 
c.  246,  of  the  Session  Laws  of  1915,  tbe  em- 
ployee shall  elect  whether  to  take  compensation 
under  the  Workroep's  Compensation  Act  or 
pursue  his  remedy  at  common  law  against  such 
other  in  the  follbwfaig  manner: 

"If  be  electa  to  take  compensation,  be  shall 
so  notify  tba  Commission  and  Bhall  make  as- 
signment of  his  cause  of  action  against  such 
other  person  to  the  insurance  carrier,  and,  if 
be  elects  to  pursue  bis  remedy  against  such 
other  person  causiog  injury,  he  shall  in  writing 
notify  the  Commission  and  the  insurance  car- 
rier. In  the  event  he  fails  to  make  such  notifi- 
cation, the  Commission  will  make  no  award 
against  tbe  insurance  carrier  for  a  deficiency 
if  he  recovers  and  collects  leas  than  what  his 
compensation  would  hare  been  under  tbe  Work- 
men's Compensation  Act. 

[1]  Tbis  section  of  the  statute  and  the 
rules  are  plain  and  onambtguous.  Under  and 
by  virtue  of  section  10,  c.  14,  Session  Laws 
1010,  a  suit  In  this  court  must  be  to  review 
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an  error  of  law  and  hot  an  error  of  fact 
The  decision  as  to  all  matters  of  fact  ii 
tlnaL  See  Wilson  Lumber  Go.  v.  Wilson,  77 
Okl.  812,  188  Pac.  66**,  and  a  long  line  of  de- 
dsiona  of  this  court  following  tbat  rule. 

In  tbe  case  of  Associated  Employers'  He- 
clprocal  Co.  t.  Industrial  Commission  (Okl. 
8up.>  200  Pac.  8^,  this  court  held,  if  there 
was  no  evidence  to  support  a  finding  of  fact, 
the  appeal  then  involved  a  question  of  law. 
Counsel  for  plaintiff  in  error,  however,  con- 
tends that,  under  tbe  last-quoted  decision,  it 
is  the  duty  of  this  court  to  weigh  the  evi- 
dence. That  la  an  erroneous  contention. 
This  court  has  so  otteu  decided  that  tbe 
statute  vras  binding  on  this  court,  and  the 
finding  of  the  Commission  upon  a  questimi 
of  fact  Is  conclusive  that  the  contention  ttiat 
this  court  will  weigh  the  evidence  in  view  of 
the  statutes  and  decisions  of  this  court  must 
be  pronounced  futile  to  the  point  almost  of 
b^ng  frivolous.  Counsel  contends  there  la 
no  evidence,  to  support  the  finding  that  the 
injury  was  caused  by  the  negligence  of  a 
third  party,  to  wit,  the  Amerada  Petroleum 
Company.  The  evidence  of  the  claimant  him- 
self was  that  the'  Injury  was  caused  by  a 
gas  explosion;  that  the  gas  came  from  flow 
tanks  of  the  Amerada  Petroleum  'Company 
and  filled  the  alF~  surrounding  these  tanks 
and  then  exploded  and  caused  tbe  Injury. 
It  Is  hard  to  conceive  the  Idea  that  this  evi- 
dence would  not  be  considered  sufficient  to 
make  a  prima  facie  case. 

[2]  It  Is  next  contended' that  the  evideiice 
does  not  disclose  claimiint  pursue^  his  rem- 
edy against  the  Amerada  Petroleum  Com- 
pany. Tbe  evidence  of  the  claimant  «howa 
that  he  and  his  attorney  settled  with  these 
people  for  fl,125  and  executed  a  release  to 
said  third  party  which  was  in  full  for  any 
claim  or  loss  or  injury  or  damage  arising  out 
of  tbe  injury.  This  evidence  Is  also  enfll- 
cient  to  support  the  finding  of  Vae  Commis- 
sion. While  the  court  did  not  make  any  find- 
ing as  to  what  compensation  the  claimant 
would  be  entitled  to  under  the  law,  yet  hts 
own  testimony  la  copied  In  the  brlpf  of  the 
respondent.  He  was  asked  how  long  from 
tbe  time  be  was  injured  until  he  was  able  to 
go  to  work,  and  be  answered  10  weeks,  and 
that  be  was  receiving  $15  per  day.  So  un- 
der the  Compensation  Law  he  would  be  en- 
titled to  receive  $180.  By  applying  section 
18,  supra,  of  tbe  statute,  the  claimant  hav- 
ing proceeded  against  a  third  person,  and 
the  law  providing  the  employer  shall  only  be 
liable  to  contribute  the  deficiency  between 
the  amount  actually  collected  and  the  com- 
pensation provided  under  tbis  act,  the  claim- 
ant has  received  more  than  $900  more  than 
be  would  have  been  entitied  to  receive  under 
tbe  act.  and  is  not  entitled  to  recover.  Tbis 
is  not  considering  the  defense  or  failure  of 
claimant  to  follow  the  procedure  f<dlowed  In 
said  statute  nor  the  rule  of  the  Commission. 

m  It  is  unnecessary  for  na  to  discuss 
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whether  the  Commlssloii  erred  In  conclndinc 
u  a  matter  of  law  that  It  bad  no  Jorladictiou 
hecanw  by  applying  the  law  to  the  flndlngs 
of  tact  the  claimant  is  not  mtitled  to  recoTer. 
This  court  in  a  long  line  of  decisions  has 
annoonced  the  role  that  the  Judgment  of  the 
lower  court  will  be  affirmed.  If  correct,  al- 
though the  wrong  reason  was  gtveo  by  the 
trial  court.  Board  of  Equalization  of  Okla- 
homa Connty  t.  First  State  Ban^  of  Okla- 
homa Olty,  77  OkL  291. 188  Fac.  IIS;  Nance 
V.  Fonts,  68  OkL  — » 178  Pac.  1038;  Klbby  t. 
BInlon,  70  OkL  — »  172  Pac.  1091. 

The  complainant  contends  and  cites  cases 
where  the  claimant,  even  though  he  has  ex- 
oca  ted  a  rdease  to  a  third  party,  was  per^ 
mitted  to  maintain  his  claim  under  the  Com- 
pensation Act.  It  is  unnecessary  for  ns  to 
constroe  these  cases,  because  In  no  case  dted 
was  the  statute  the  same  as  ours,  nor  under 
facts  where  the  dalmant  xecelved  more  from 
a  third  party  than  he  was  entitled  to  under 
the  Compensation  Act. 

For  the  reasons  stated,  the  ordsr  of  0w 
Oommisslon  is  aiUrmed. 

HARBISON,  a  J.,  and  JOHNSON,  iSI/T- 
INO,  and  MIOBOLSUN,  JJ^  concur. 


(8S  OkL  Sm 

RIGDON  V.  OLAYPOOL  &  WHEELER  st  at. 

(No.  12977.) 

(Supreme  Court  of  OUaboma.  June  27,  1022.) 

Appeal  from  State  Indastrlal  Commission. 

Proceediiigfl  by  George  B.  Kgdm  for  com- 
pensatimi  under  the  Workmen's  Compensation 
Act,  opposed  by  daypool  ft  Wheeler,  employ- 
ers, and  Ibe  Bmpkqrers'  Bedprocal  Insarance 
Company,  fnsaranes  carrier.  Frwn  order  deny- 
iDf  compensation,  the  petitioner  appeals.  Af- 
flmed. 

Orabsm  ft  BoIUns,  of  Okmulgee,  for  appel- 
lant 

Bnrford,  Miley,  Hoffman  ft  Bnrfor^  of  Okla- 
homa City,  for  aivellees. 

UcNBHA  J'  This  proceeding  wa*  instituted 
in  this  court  by  George  B.  Bigdon  against 
Qaypool  ft  Wheeler,  Assodated  Employers' 
Bedprocal  Insurance  Company,  and  the  State 
Indostr^  Commisdon  to  reverse  so  order  of 
the  Indaatrlal  Commlsdon  denying  the  claim- 
ant compensation  under  the  Worlunen's  Com- 
pensation Act  (Laws  1910.  e.  246).  The  ques- 
tions inTolved  sre  identi(»l  with  the  case  of 
Walter  Canode  Claypool  ft  Wheeler  (Okl. 
Sup.  No.  12976)  207  Pac.  974.  this  day  decided, 
and  the  questions  there  dedded  control  .the 
questions  Involved  In  this  ease. 

The  order  of  the  Industrial  Commlsdon  Is 
affirmed  upon  authority  of  the  case  of  Canode 
T.  Industrial  Commission  Case  (No.  12976), 
this  day  dedded. 

HABBISON,  0.  J.,  and  JOHNSON,  EI/TING, 
and  NICHOLSON,  JJ.,  concur. 


BBPOBTEB  (OkL 
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BROWN  et  «l.  V.  MINTER  at  at  (No.  10884.) 
(fliipmsi  Oovrt  of  Oklaboma.  June  2T,  19S2.) 

(BttUbut  hp  A»  OesrtJ 

Wills  «9»5S(S),  i«6(l)-Evld»aoe  held  to  sm- 
talB  fladlag  that  testator  was  of  seuai  alad; 
daraes.  fraadL  er  aadae  laflisaos  heM  Mt 
sbewa. 

The  record  szamined,  and  keU,  that  the  or- 
der of  the  district  court  ordering  the  will  to 
IHTObate  and  finding  that  the  deceased  at  the 
time  of  making  the  will  was  of  sound  and  dis- 
posing mind,  and  was  not  acting  under  duress, 
fraud,  or  undue  influence,  is  not  dearly  against 
the  weight  of  the  evidence,  but  is  supported  by 
a  prepmderanee  «tf  tbk  srldeae^  and  will  not 
be  reversed. 

Appeal  from  District  Court,  ifarahall 
Ooanty;  3,  U,  Orook,  Jndca. 

PetWon  by  J.  O.  lUnter  to  vnbate  ttae 
will  of  Joe  Brown,  contested  by  Josephine 
Brown  and  another.  Vrom  Judgment  of  tbo 
district  court  admitting  the  wlU  to  probate 
on  appeal  tnm  the  county  oonrt.  eonteatanta 
appeaL  AfDrmed. 

T.  B.  Orr,  of  Azdmor^  fat  p'y'^t^*^  in 
error. 

J.  O.  Minter  and  Bldar  ft  Bmt,  all  of 
HadlU.  for  deCendanta  in  mm, 

M<^}EILL,  J.  nils  action  originated  In 
the  county  court  of  Marshall  county  by  J.  O. 
Mlnton  filing  a  petition  to  probate  the  will 
of  Joe  Brown,  a  full-blood  Indian,  whidi 
will  had  been  approved  by  the  coun^  Judge 
of  Marshall  county.  Odis  L.  Brown  and 
Josephine  Brown,  minor  dilldren  of  the  said 
Joe  Brown,  filed  a  protest  against  admitting 
said  wHl  to  probate,  and  upon  bearing  the 
protest  was  overruled,  and  the  vrill  admitted 
to  probate.  An  aj^eal  was  taken  to  the  die- 
trlct  court,  where  the  case  was  tried  de  novo, 
and  the  district  judge  admitted  said  will  to 
probate.  From  said  Judgment  appeal  has 
been  taken  to  this  court 

The  probate  attorney.  T.  B.  Orr,  was  ap- 
pointed guardian  ad  litem  for  said  minora. 
No  bdefs  have  been  filed,  and  this  court 
would  be  Jiistlfied  in  dismissing  the  appeal 
for  went  of  prosecution,  but,  in  view  of  the 
fact  that  the  Interests  of  certain  minors  are 
Involved,  the  court  has  deemed  It  advisable 
to  examine  the  record!  The  material  facts 
are  about  as  follows:  Joe  Brown,  a  full- 
blood  Chickasaw  Indian,  left  surviving  him 
his  wife,  Ella  Brown,  and  two  children,  the 
contestants  herein,  and  two  stepcblldren, 
Nora  Andrews  and  Alpha  Mandress.  being 
children  of  Ella  Brown  by  a  former  mar- 
riage, and  who  made  thetr  home  with  Joe 
Brown  since  about  10  years  of  age  until 
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their  marriage.  The  will  was  executed  the 
10th  day  of  February,  1918,  and  Joe  Brown 
died  FetHuary  14,  191£.  '  At  the  Ume  of  his 
death  he  waa.the  owner  of  200  acres  of  land 
located  In  Maisball  county,  whtdi,  accord- 
ing to  the  petition,  was  valued  at  $2,600,  and 
personal  property  valued  at  $2S0.  He  be- 
queathed to  his  wife  50  acres  of  land,  be- 
ing one-half  of  bis  homestead  allotmut.  Hft 
bequeathed  to  bis  wife's  two  daughter*,  Nora 
Andrews  and  Alpha  Mandress,  100  acres  to 
them  in  equal  sharea  The  third  bequest 
was  the  remainder  of  the  estate  to  be  divided 
equally  between  bis  wlf6,  BUa  Brown,  his 
son,  Odls  U  Brown,  and  his  daughter,  Jo- 
sephine L.  Brown.  His  own  cbUdroi,  the 
contestants,  had  received  an  allotment  of 
ttaeir  own  whldi  they  stUl  owned,  tmt  tb» 
stepchildren  were  nondtlsens,  and  bad  not 
received  allotments. 

It  was  contended  In  the  trial  court  that 
the  deceased  was  not  of  sound  and  disposing 
mind,  and  was  acting  nnder  duress,  menace, 
fraud,  and  undue  Influence  at  the  time  of  ex- 
ecuting the  will.  The  will  was  prepared  by 
J.  O.  Mtnton,  who  was  named  as  executor  In 
the  will.  The  executor  testified  the  decedent 
told  him  how  he  wanted  to  dispose  of  his 
property,  and  appeared  to  be  rational.  The 
subscribing  witnesses  also  testified  to  that 
fact.  The  county  Judge  who  approved  the 
will  also  testified  to  that  fact.  The  county 
Judge,  however,  stated  that  be  was  not  advis- 
ed that  the  devisees,  Nora  Andrews  and  AI- 
[hba  Maudress,  were  stepctalldren  of  the  de- 
ceased. He  stated  that  Brown  was  quite 
ri<ft  at  the  time,  but  appeared  to  be  rational, 
having  talked  to  blm  upon  otlier  subj^s, 
and  was  a  fairly  Intelligent  Indian  for  a 
full-blood. 

TUm  evidence  on  behalf  of  tqiponoits  con- 
■Isted  of  two  witnesses^  one  a  physician,  and 
a  0on-ln4aw  <tf  the  pfaysidan,  but  neither  of 
these  parties^  testtnHmy  went  to  the  extent 
that  the  deceased  was  of  nnsonna  mind,  and 
unable  to  understand  the  nature  Ot  the  wUl, 
althoni^  ttie  evidence  to  a  certain  extent 
might  be  conirtnied  that  he  was  hardly  able 
to  transact  business.  The  evidence  In  this 
case  is  somewhat  omfilctlng,  but  the  great 
weight  of  the  evidence  snt^rts  the  Judgment 
of  the  court  that  testator  was  of  sound  and 
disposing  mind  at  the  time  of  executing  the 
wllL  There  is  no  evidence  of  duress,  fraud, 
or  undue  influence.  The  finding  of  the  trial 
court  is  not  clearly  against  the  weight  of  the 
evidence,  but,  upon  the  other  band,  we  think 
the  flnding  of  the  court  is  supported  by  a 
preponderance  of  the  evidence. 

For  the  reasons  stated,  the  Judgment  of 
the  court  is  affirmed. 
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HARRISON,  C.  J.,  and  JOHNSON.  EI/T- 
ING,  and  NICHOLSON.  JJ^  concur. 


ANDERSON  V.  STATE.    (No.  A-3684.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma. 
r«b.  6,  1822.   Rehearing  Denied 
April  17.  1922.) 

fSyUaiua  ly  the  Court.) 

1.  Crinlsal  law  «»l  l44(3)~Where  Informa. 
tloa  Is  first  objected  to  oa  Introihiotlon  of 
•vMesoa  or  os  appeal,  It  should  be  sustained 
M  possiMs. 

Where  defendant  goes  to  trial,  and  for  first 
time  objects  to  the  iafcMrmatjon  iriien  state  at- 
tempts to  introduce  testimony  thraeunder,  or 
upon  appeal,  the  objection  sbonld  be  over^ 
ruled,  if  by  any  Intendment  or  preanmption  the 
informatimi  can  be  sustained. 

2.  Baaks  aid  kaaklif  «b»62  —  lafomatlea 
eliarofBO  oashler  witta  naklag  a  false  report 
to  baak  oommlssloaer  and  stale  baaklat 
board  held  sufllclent. 

For  Infonnation  held  sufficient  to  charge 
an  offense  nnder  section  269,  Bev.  Lews  1910; 
and  reasons  therefor,  see  statement  of  the  ease 
and  body  of  the  opinion. 

3.  Basks  aad  banking  «s>«2-EvMenee  held  te 
support  a  eonvMien  of  a  bank  oashler  tar 
making  false  reports  to  state  ofllosrs. 

Bvidoice  examined  and  IMd  sufficient  to 
support  the  verdict  and  Judgment. 

4.  Banks  and  banking  «=362— tnstmotion  fnl- 
lowlng  statute  held  not  erroaeous. 

Instruction,  defining  offense  which  snbstan- 
tlally  follows  the  language  of  the  statute,  is 
not  to  t>e  erroneous. 

5.  Criminal  law  «=al  151— Refusal  ef  oonHsn- 
anoe  dUtnrbed  only  for  abuse  of  discretion. 

Applications  for  a  continuance  are  address- 
ed to  the  discretion  of  the  trial  coart  The 
trial  court's  action  on  sudi  an  application  win 
not  b^  disturbed,  unless  a  manifest  abuse  of 
Ascreti<m  appens.  . 

e.  Criminal  law  «=»593— Absonoe  of  counsel 
not  a  statutory  grouid  for  oontlsuanca,  but 
M  dmqrlag  eontlnuance  prevented  a  substaa- 
tial  defense^  a  eonvietloa  will  be  reversed. 
Absence  of  counsel  is  not  made  one  of  the 
statutory  grounds  4oi  a  continuance.   If,  how- 
ever, the  trial  court's  adion  tai  overruling  an 
application  based  on  this  ground  resulted  in 
depriving  defendant  of  the  benefit  of  connsel, 
or  even  If  it  appeared  from  the  record  that  de- 
fendant bad  a  substantial  defense  to  the  cttarge 
which  he  was  unable  to  present  by  reason  of 
the  absence  of  counsel,  this  conrt  would  un- 
hesitatingly set  aside  a  conviction  for  failure 
to  grant  a  reasonable  continnance. 

7.  Criminal  law  «=36I4(I)— Where  defendant 
seoored  oontlnuanoe  for  oae  day  for  absence 
of  counsel,  refusal  of  further  eoBtianaaoa  held 
not  abuse  of  discretion. 

Where  defendant  has  employed  two  coun- 
sel, one  of  whom  is  present  in  court  and  asks 
a  continuance  In  order  that  the  absent  coun- 
sel may  have  an  opportuidty  to  present  a 
*tediuical  defenae,"  without  stating  in  the  ap< 
idlcation  what  such  defense  is,  and  the  trial 
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court  cnntinaes  lald  cause  until  the  foBowiitK 
day  in  order  to  (iTc  defendaDt  an  opportonity 
to  make  further  arrangementB  for  trial,  we 
find  no  abuse  of  diacretioD  in  orermliny  a  fur- 
ther motion  for  contiauaoce  preaented  on  the 
second  da;,  still  baaed  on  th«  absence  of  lead- 
ing counsel. 

Appeal  from  District  Court,  Custer  Coun- 
ty ;  Thomas  A.  Edwards,  Judge. 

J.  H.  Anderson  was  convicted  of  the  crime 
of  willfully  and  knowingly  making  a  false 
report,  with  Intent  to  deceive,  as  to  the  con- 
dition of  the  bank  of  which  be  was  cashier, 
'and  appeals.  Affirmed. 

See,  also,  201  Pac.  1S2. 

.  On  the  18th  day  of  October,  1019,  an  in- 
fbrmatton  filed  In  the  district  coart  of 
Custer  county,  OkL.  charging  the  defendant, 
J.  H.  Anderson,  with  the  crime  of  willfully, 
knowingly  and  feloniously  subscribing  to 
and  nmklng  a  false  written  report  of  the 
affairs,  financial  ctmdltlon  and  property  of 
the  Farmers'  State  Bank  of  Weatberford, 
OkL.  with  intrat  to  deceive  the  State  Bank 
Commissioner,  the'State  Banking  Board,  and 
other  persons  ta  the  informant  unknown. 
The  information  alleges,  in  substance,  that 
said  defendant,  being  cashier  of  the  Farm- 
ers' State  Bank  of  Weatberford,  Okl.,  pre- 
pared and  signed  a  written  report  showing 
the  financial  condition  of  said  bank  as  of  the 
close  of  business  of  the  12th  day  of  May,' 
1919;  that  said  report  discloses  that  the 
loans  and  discounts  of  said  bank  owned  by 
it  on  said  date  amounted  to  a  sum  equal  to 
the  value  of  ?107,258.74,  and  that  certain 
warrants  owned  and  held  by  it  were  of  the 
value  of  $37,352.59 ;  that  said  defendant  then 
and  there  knew  that  said  report  was  false 
and  untrue,  In  that  the  loans  and  discounts 
of  said  bank  on  said  date  amounted  to 
cmly  the  sum  of  $83,336.67,  and  the  amount 
of  warrants  amounted  only  to  $28,824.89; 
that  the  difference  In  the  amount  of  loans 
and  discounts  and  the  amount  of  warrants, 
as  shown  by  said  report  and  as  actually  ex- 
isting, was  due  to  the  tact  that  among  the 
loans  and  discounts  and  warrants  Included 
in  said  report  were  certain  notes  and  war- 
rants that  were  forged  and  counterfeit  in- 
struments, which  said  fact  was  then  and 
there  well  known  to  the  defendant.  A  list 
and  copy  of  said  notes  and  warrants  are  set 
out  In  the  information.  The  information 
charges  that  said  report  was  by  the  defend- 
ant made  with  the  willful  and  felonious  In- 
tent to  deceive  the  Bank  Commissioner  and 
the  Banking  Board  of  the  State  of  Oklaho- 
ma, and  other  persons  to  the  informant  un- 
known, as  to-  the  true  financial  condition 
and  property  of  said  bank,  as  of  said  12th 
day  of  May,  1919. 

No  demurrer  was  filed  by  the  defendant  to 
this  Information  but,  upon  arraignment  to 
same,  the  defendant  entered  his  pLea  of  "not 


guilty,"  and  upon  the  issues  so  Joined  and 
on  the  4tfa  day  of  Noveniber,  ISIO,  snld  canae 
was  called  for  trial  in  the  strict  court  of 
Custer  county,  OkL  On  said  date  the  de- 
fendant filed  an  apfdicatioo  for  a  eoDtinu- 
ance,  and  the  court  made  an  order  continu- 
ing die  case  to  November  S,  1010,  at  which 
time  the  d^todant  filed  an  addlti<Hial  ap- 
plication for  a  continuance,  whidi  applica- 
tion was  overruled,  and  the  case  i«roceeded 
to  trial,  resulting  in  a  verdict  ot  oonvictlon 
and  the  Imposition  of  a  punishmoit  of  Inh 
iwisonment  in  the  state  penitentiary  for  a 
period  of  three  years. 

The  evidence  In  this  case  shows  that  the 
defendant,  J.  H.  And^stm,  on  the  I2tb  day 
of  May,  1919,  and  for  several  years  prior 
thereto)  was  cashier  of  the  Farmers'  State 
Bank  of  Weatberford,  Okl.,  and  was  during 
all  of  said  time  the  active  managing  officer 
of  said  bank.  That  Roy  A.  Cooper,  an  As- 
sistant Bank  Commissioner  of  the  State  of 
Oklahoma,  in  the  month  of  July,  1919,  made 
an  examination  of  said  bank  and  from  said 
examination  found  there  were  included  in 
the  bills  rec^vable  of  said  bank  certain 
notes  aggregating  the  face  value  of  $23,922.17, 
which  were  forged  and  counterfeit  instru- 
ments; that  among  the  warrants  held  by 
said  bank  were  five  warrants  of  the  face 
value  of  $8,527.70,'  which  were  forged  and 
counterfeit  liutruments.  That  at  the  time 
of  the  examination  of  said  bank  there  were 
present  the  defendant  3,  H.  Anderscm,  Wal- 
ter Anderson,  toother  to  the  defendant,  A. 
A.  Gray,  and  Wm.  A.  Umbach,  and  J.  S- 
WUks. 

The  witness  Cooper  testified: 

"Q.  Now,  I  will  ask  you.  Mr.  Cooper,  wheth- 
er as  an  Assistant  Bank  Commissioner  of  the 
State  of  Oklahoma  you  made  an  examination  of 
the  Farmers'  State  Bank  of  Weatberford,  OkL, 
and,  if  so,  when7  A.  I  examined  them  in  Joly, 
1919. 

"Q.  That  was  at  Weatberford,  in  Cnster 
county,  in  this  state?    A.  Yes,  sir. 

"Q.  Who  was  acting  as  cashier  of  the  bank 
on  that  date?   A.  J.  H.  Anderson. 

"Q.  Was  be  present  on  diat  date?  A.  He 
was. 

"Q.  When  yon  made  that  examination?  A. 
Yes,  sir. 

"Q.  Were  any  of  the  other  ofllcers  or  direc- 
tors present?    A.  The  assistant  cashier,  Ur. 

Gray,  and  a  brother  of  Mr.  Anderson — I  don't 
remember  his  given  name — were  present;  later 
Id  the  evening  Mr.  Umbach  and  Mr.  Wilks 
were  present. 

"Q.  Now,  just  detail  to  the  jury  what  yoo 
did  when  you  went  into  the  Farmers'  State 
Bank  at  Weatberford  at  the  time  of  this  ex- 
amination. A.  The  first  thing  I  did  was  to  ver- 
ify the  cash,  as  shown  by  tlie  Ixtoks;  then  I 
listed  the  discounts,  that's  the  notes,  and  took 
what  is  known  as  a  transcript  of  the  bank; 
verified  the  time  certificates  and  the  cashier's 
checks  outstanding;  inquired  as  to  the  notes 
as  shown,  and  was  told  by  Mr.  Anderson  Uist  a 
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Btimber  of  them  vere  forced.  Do  jorx  want 
me  to — 

"Br  Mr.  MitcbeU:  Now,  that  ia  objected  to 
as  not  mponBiTe  to  the  qnestion-^at  latter 
part,  with  reference  to  Uie  forserr  of  the 
notea. 

"Bj  the  Conrt :  Do  7011  more  to  strike  it  out? 

"By  Mr.  MitcfaeU:  Yea. 

"By  tiie  Court:  It  wiU  be  atrii^en  at  this 

time. 

"By  Mr.  Zwick:  Exception— yes,  sir. 

"Q.  In  making  this  examination  as  to  the 
notes  and  warrants  in  the  banlc  did  70D  find 
any  of  them  to  have  been  forced?   A.  I  did. 

"Q-  I  wish  yoa  would  detail  to  the  comrt  and 
iary  bow  yon  ascertain  tiiat  fact 

"By  Mr.  MttcbeU:  Now.  this  testimony  is 
objected  to  for  the  reason  that  the  same  is 
without  the  issaCB  in  this  case. 

"The  Conrt:  Overroled. 

"Counsel  for  the  Defendant:  Save  an  excep- 
tion. 

"A.  My  sQBpidons  were  directed,  first,  to 
a  note  which  had  been  raised  from  some  $700 
to  $1,700  and  another  from  some  $400  to  $1,- 
400.  I  asked  Mr.  Anderson  vltich  amount  he 
was  earryinf,  and  he  said  he  was  csrrying  the 
latter  amount.  I  took— I  asked  where  these 
parties  were.  Be  said  one  lived  near  Custer, 
and  another  lived  near  Arapaho  and — or  near 
Thomas,  and  I  told  him  to  secure  an  automo- 
bile; that  I  intended  to  go  and  inquire  of  these 
partiea  if  that  note,  or  those  notes,  were  the 
ones  that  they  iiad  executed.  About  that  time 
a  dark  of  a  school  diatrtct— X  don't  jast  recall 
Iht  Bchool  district  now,  came  in  with  refer- 
ence to  some  warrants  which  had  been  dis- 
counted by  the  Farmer's  State  Bank,  in  Okla- 
homa City.  I  was  sitting  at  the  desk,  right 
bach  of  the  work  room;  Mr.  Anderson  was 
landing  leaning  on  the  desk  to  my  right.  I 
took — I  made  a  certified  copy  of  these  two  war- 
rants, and  told  the  derk  if  I  wanted  him  fur- 
ther I  would  call  him.  He  left,  Mr.  Ander- 
soD — I  was  then  what  we  call  listing  the  big 
linea;  in  other  worda,  going  through  the  notes 
to  aee  who  is  borrowing  large  amounts,  and 
then- to  ascertain  if  in  our  judgment  the  loan 
is  too  great  for  the  security.  I  was  listing 
these,  and  Mr.  Anderson  was  standing  to  my 
right.  I  looked  at  him  and  says,  'What  have 
you  got  to  say  now?*  He  says.  They're  phony.' 
I  says,  "What  else  is  phony?'  He  says,  *0h, 
there's  $2,000  or  $3,000  in  here.'  I  says. 
'Where?*  He  says,  *ln  the  note  case.'  I  says, 
'Can  yoQ  pick  them  out?*  He  says,  Tes,'  and 
he  smiled.  He  reached  around  to  the  left  of 
me,  reached  into  the  note  case,  and  he  took 
them  out  and  dealt  them  out  like  he  was  play- 
ing cards.  I  was  making  a  list  of  them  as  he 
was  calling  them  to  me,  and  he  put  them  out 
faster  than  I  could  write.  I  then  asked  htm 
if  that  was  all.  He  said  no,  there  was  some 
warrants  that  were  forged,  and  he  gave  me 
those  warrants.  Z.  asked  him  if  that  was  all. 
He  said  no,  there,  was  some  at  Kansas  City, 
and  he  went  in  and  .he  got  his  discount  sheet 
and  gave  me  the  amounts  of  the  wsrrantB 
that  he  had  sold  in  Kansas  City;  I  asked  him 
then  if  he  would  make  that'  in  writing.  He 
said  yes.  I  went  to  the  front  of  the  bank, 
asked  him  for  some  paper.  He  offered  me 
letter  heads.  I  told  him  it  was  too  small,  and 
asked  him  if  he  had  some  legal  paper.  He  said 


no.  I  then  left  and  went  out  and  purdiaseu 
some  legal  paper,  returned  and  wrote  his-  state*, 
ment  and  handed  it  to  him  and  asked  him: 
'Mr.  Anderson,  is  that  correct?  Is  that  the 
facts  of  itr  He  raid  it  waa.  I  asked  him  to 
sign  It  if  h«  would.  He  says,  'AS  right.'  He 
signed  It,  and  I  swore  him  to  it." 

The  state  introduced  In  evidence  ttiis 
sworn  etatemaat.  This  exliibit  shows  that  aa 
early  as  1915  down  to  the  date  of  the  ex- 
amination of  the  bank  In  July  1010,  the  de- 
fendant In  this  case  forged  a  great  number  of 
notes  and  warrants,  and  that  on  the  day  of 
the  examination  of  the  bank  there  were  in 
said  bank  the  forged  notes  and  warrants  set 
out  In  the  information  in  this  case;  that  the 
correct  amount  of  said  forged  notes  and  war* 
rants  was  $32,449.87. 

The  witness,  WlUlam  Umbach,  ■  testified 
that  he  was  president  of  the  Farmers'  State 
Bank  of  Weatherford  and  that  J.  H.  Ander- 
son was  its  cashier;  that  he  was  well  ac- 
quainted with  the  signature  of  the  said  J. 
H.  Anderson,  and  that  the  signature  to  the 
written  confession  vof  the  defendant  as  to  the 
toreery  of  the  notes  and  warrants  in  the 
bank  was  the  signature  of  the  defendant 
herein :  that  he  waa  present  in  the  bank  at 
the  time  Mr.  Cooper,  the  Bank  Examiner, 
was  condncting  his  examination  of  the  bank, 
and  that  he,  the  witness,  after  looking 
through  about  half  the  notes  in  the  bank,, 
^ed  Mr.  Anderson,  the  cashier,  "Tou  say 
all  of  this  bunch  has  been  foiled — these  are 
all  forgeries,  you  fo^ed  them  all?"  He  says, 
"Yes,  sir."  I  asked  him  then,  "What  did  you 
do  with  the  money?"  He  says,  "That's  pret- 
ty hard  to  explain." 

J.  S.  Wilks  testified  that  he  waa  a  direc- 
tor of  the  bank,  and  that  the  defendant  had, 
bad  the  acttve  management  and  auperrlrion 
of  the  bank  for  some  three  <x  four  yearsr 
that  during  the  examlnati<m  of  said  notes  by 
Mr.  Cooper,  in  the  presence  of  Mr.  Umba<^ 
and  the  witness,  the  defendant  stated  that 
said  notes  were  forged;  that  the  defendant 
was  asked  what  he  had  done  with  the  money 
obtained  by  said  forged  instruments,  and 
that  he  replied,  "Well,  it  Is  bard  to  teU." 

The  state  then  called  as  witnesses  O.  J.- 
Welland,  Jonathan  Jones,  W.  Peppard,  P.  M. 
Peck,  A.  D.  Nikkei,  J.  J.  Toder,  Frank  Long, 
and  Joseph  J.  Miller,  whose  names  were  pur- 
ported to  have  been  signed  by  this  defendant 
to  certain  notes  described  In  this  information, 
and  each  of  said  witnesses  testified  that  they 
did  not  sign  the  names,  nor  did  they  author- 
ize any  one  else  to  sign  their  names  for  them ; 
nor  did  they  have  any  business  transactions 
with  said  bank  whereby  an  obligation  was 
created  in  the  bankis  behalf  as  evidenced  by 
the  notes,  or  otherwise. 

The  witness  M.  Wood  testified  that  In 
1918  and  1919  he  was  city  clerk  of  the  city 
of  Weatherford,  Okl.,  and,  l>elng  presented 
with  the  warntnts  set  out  In  the  Informa-, 
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don*  wu  asked  whether  the  name  "U.  L. 
Wood"  on  the  warrants  was  signed  by  him, 
or  whether  he  ever  authorized  the  signing  of 
his  name  thereto,  and  the  witness  testified 
said  warrants  dtd  not  contain  bis  signature, 
and  that  the  said  M.  L.  Wood  thereon  was 
neither  signed  hy  htm  nor  did  be  authorize 
any  one  to  sign  his  name  thereto.  The  ex- 
hibits of  warrants  show  tliat  the  name  of  J. 
H.  Anderson  as  mayor  of  the  city  of  Weath- 
erford  was  signed  to  each  of  said  false  war- 
rants. 

At  the  condoslon  of  the  introduction  of 
this  testimony  the  defendant  interposed  a 
demurrer  to  the  state's  evidence,  which  de- 
murrer was  by  the  court  overruled,  and 
exceptions  allowed.  There  was  no  testimony 
introduced  by  the  defendant  A  motion  for 
a  new  trial  was  thereupon  filed,  considered 
by  the  court,  and  overruled. 

The  petition  in  error  in  this  case  recites: 

(1)  Hie  eoort  erred  in  oTermllnf  plaintiff 
in  error's  motion  for  a  new  trial. 

(2)  Th9  court  erred  hi  oTermling  plaintiff  in 
error's  supplemental  motion  for  new  trial. 

(5)  The  court  erred  in  refusing  a  continuance 
and  forcing  defendant'  to  trial  in  the  absence 
of  his  attorney,  A.  J.  Welch;  said  attorney 
being  onable  to  attend  court  on  account  of  bis 
own  illness. 

(4)  There  wai  a  total  failure  of  evidence  to 
support  the  material  allegations  of  the  infor- 
mation. 

(6)  The  coort  erred  in  giving  InBtnictlonB 
Nob.  8,  4,  D,  and  6. 

(6)  The  court  erred  In  overruling  defend- 
ant's demurrer  to  the  state's  evidence  and  hia 
motion  to  be  discharged  at  the  dose  of  the 
ease. 

A.  J.  Weldi,  ct  Clinton,  for  plalntUC  in 
error. 

S.  P.  XVeellng,  Att7>  uid  Wm.  H. 

Zwlck,  AsBt  Atty.  Gbu^  for  the  State. 

HATSON.  J.  (after  stating  the  tftcts  as 
above).  Dtfendant  moved  for  t  new  trial  on 
the  ground,  among  others,  that  the  court  erred 
in  orermling  objection  of  the  defendant  to 
the  introduction  at  any  evidence  by  the  state. 
Sucb  objection  was  based  upon  the  allegatltA 
that  tbe  Information  did  not  contain  facts 
sufficient  to  charge  the  defendant  with  any 
crime.  While  It  is  urged  In  the  brief  of 
counsel  representing  the  defendant  that  the 
Information  Is  insufficient,  the  petition  in  er- 
ror does  not  contain  an  assignment  to  that 
effect. 

[1]  This  court  has  repeatedly  held  that 
where  a  defmdant  goes  to  trial  and  for  the 
first  time  objects  to  the  information  when 
the  state  attempts  to  introduce  testimony 
thereunder,  or  upon  appeal,  the  objectlim 
should  be  overruled  If  by  any  intendment  or 
presumption  the  Information  can  be  sus- 
tained. White  V.  State,  4  Okl.  Cr.  1743,  111 
Pac.  1010 ;  Edwards  v.  State,  S  Okl.  Cr.  20, 
113  Pac.  214;  £x  parte  Jim  Spencer,  7  Okl. 


Cr.  118,  122  Pac.  557;  HcDantel  y.  SUte.  8 
Okl.  Cr.  209.  127  Pac.  858;  WUsford  T.  Stata^ 
8  Okl.  Cr.  536,  129  Pac.  80. 

[2]  The  Information  In  this  case  charges 
the  defendant  with  the  crime  of  making  a 
false  report  as  to  the  financial  condition  of 
tbe  Farmers'  State  Bank  of  Weatherford.  as 
of  the  close  of  business  of  May  12, 1919.  The 
statute  on  which  this  information  Is  based 
reads  as  follows: 

"Every  officer,  director,  agent  or  derk  of  any^ 
bank  doing  business  under  the  laws  of  the' 
State  of  Oklahoma  who  shall  willfully  and 
Itnowlogly  subscribe  to  or  make  any  false  re- 
port or  any  false  statement  ot  entries  in  the 
books  of  such  bank,  or  knowin^y  subscribe 
to  or  exhibit  any  false  writing  or  paper,  with 
the  intent  to  deceive  any  person  ss  to  the  con- 
dition of  sndi  bank.  shaB  be  deemed  guilty  of  a 
felony,  and  shall  be  punished  by  a  fine  not  to 
exceed  one  thousand  dollars,  or  by  imprison- 
ment In  tbe  penitentiary  not  exceeding  five 
years,  or  by  both  such  fine  and  Imprisonment.'* 
Section  269,  Kev.  Laws  1910. 

The  foregoing  statement  of  the  case  in- 

dudes  a  substantial  outline  at  tbe  material 
allegaUons  (tf  tbe  information.  In  tbe  case 
ot  State  V.  O'Neil.  24  Idaho.  582,  136  Pac: 
60,  the  Supreme  Court  of  Idaho  bdd  an  in- 
formatlOD  substanttally  like  the  «ie  In  this 
case  to  be  sufficient  as  against  a  demurrer. 
Such  Information  was  based  vpon  section 
7128,  Rev.  Codes  of  Idaho,  tbe  provlEdons  of 
which  are  very  ^mUar  to  the  statute,  above 
quoted,  upon  which  this  Information  is 
founded. 

It  is  tbe  opinion  of  this  coort  that  the 
Information  In  this  case  is  not  only  snffident 
to  withstand  an  objection  to  the  introductifm 
of  testimony  thereunder,  bat  Is  good  as 
against  a  demurrer  should  one  have  been 
lodged  upon  the  ground  of  Insufficient  facta. 

[S]  It  Is  next  contended  that  the  evidence 
on  behalf  of  tbe  state  fails  to  support  tbe 
material  allegations  of  the  Informatlott  or  to 
prove  the  commission  of  any  public  offense. 
\^th  this  oxitention  the.  court  Is  unable  to 
agree.  No  defense  whatevw  was  luterixised. 
Reliance  was  placed  entirely  upon  the  fail- 
ure of  tbe  state  to  prove  Its  case.  Tbe  evi- 
dence ciearly  establishes  tbe  fact  that  dur> 
ing  the  month  of  July,  1910,  and  for  some 
four  years,  prior  thereto.  J.  H.  AndersOTi,  the 
defendant,  was  tbe  cashier  and  active  man- 
aging officer  of  the  Farmers'  State  Bank  of 
Weatherford,  Okl.;  that  William  Umbach. 
the  president!  of  the  bank,  was  a  farmer 
living  in  the  country  some  distance  from 
tbe  town  of  Weatherford ;  tliat  he  bad  no 
banking  experience,  was  not  actively  con- 
nected with  the  running  of  tbe  bank,  and 
was  seldom  in  tbe  bank,  except  for  the  pur^ 
pose  of  examining  its  notes  and  other  pa- 
pers as  a  director;  that  J.  S.  Wllks,  also 
one  of  the  bank's  directors,  was  a  tarmer 
with  no  banking  experience,  and  had  -  noth- 
ing to  do  with  tbe  active  managment  ot  the 
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bank;  that  die  defendant  had  active  charge 
of  tlie  bank  vrltb  one  or  two  subordinate 
employes  working  under  lilm.  In  Jni7i  1919, 
defendant  admitted  and  confessed  to  the 
Bank  Examiner  that  in  the  year  1915  he 
commenced  to  execute  notes  payable  to  the 
bank,  purporting  to  be  algned  by  fftrmers 
llTlng  In  that  neighborhood,  that  these  notes 
would  be  placed  In  the  bank's  note  case, 
and  defendant  admitted  that  It  was  "hard  to 
explain"  what  he  had  done  with  the  funds 
covered  by  these  various  forged  notes.  This 
system  of  misappropriating  the  bank^  funds 
was  not  discovered  imtll  the  month  <tf  July. 
1919,  when  the  Bank  Bxamlner  was  making 
an  examination  of  the  notes  found  in  the 
bank's  note  case.  Defendant  was  present 
when  this  examination  was  being  made,  and 
the  Bank  Examiner  became  suspldoos  of 
two  notes,  one  of  which  had  apparently  been 
raised  from  $700  to  $1,700,  and  anoth«  from 
$400  to  $1,400  and  when  the  Examiner  asked 
Oie  defoidant  which  of  these  amoimts  he 
was  carrying  on  the  notes  defendant  in- 
formed him  that  be  was  carrying  the  larger 
amount  on  each  note.  The  Bank  Bxamlner 
then  asked  the  defendant  where  the  makers 
of  the  notes  lived,  and,  upon  being  told,  in- 
formed the  defendant  that  he  (the  Bank 
Examiner)  intended  to  interview  the  purport- 
ed makors  of  the  notes.  It  was  then  that 
the  d^endant  admitted  that  these  and  oth- 
er notes  which  the  bank  was  then  carrying, 
also  certain  munidpal  warrants,  were  all  for- 
geries. 

Uteee  sotea  and  warrants  w«e  being  car- 
ried as  part  of  the  assets  of  the  bank  In 
July.  Iftl9,  and  the  purpcnrted  date  of  execn- 
'tlon  of  most  of  the  notes  antedated  Oie  12th 
day  of  May,  1919,  while  Oe  dee  date  was 
mbsequoit  to  the  12th  dajr  of  Hay,  1919. 
The  dates  of  the  lasnanoe'ttf  the  ptirported 
warrants  of  the  dty  (tf  Weatlierford  were 
alao  anterior  ta  the  12th  day  of  May,  1919. 
Ibeae  notes  were  not  obta^ied  the  Farm- 
er^ State  Bank  of  Weatherford  by  a  redis- 
count, hot  said  bank  was  the  payee  named 
In  eadi  of  said  notes.  ORie  mly  reasonable 
dedoctifm  from  said  evidence,  as  we  see  it, 
is  that  said  notes  had  been  carried  &6  part 
of  the  assets  of  said  bank  from  the.  purport- 
ed date  of  their  execution,  and  were  consid- 
ered by  the  defendant  and  included  by  him 
In  the  report  of  the  resources  of  said  bank 
to  the  Bank  CtMnmissioner  on  the  12th  day 
of  May,  1919,  under  the  Item  in  said  report, 
loans  and  discounts  on  which  sto<^otders 
are  liable,  $107,258.74."  Further,  It  is  a 
reasonable  conclusion  from  the  evidence  that 
the  defendant  included  within  said  report 
between  $8,000  and  $9,000  of  fictitious  munic- 
ipal warrants  of  the  city  of  Weatherford, 
which  were  found  among  the  purported  as- 
sets of  the  bank  ,  at  the  time  of  Its  examina- 
tion in  July,  1919.  In  re^rd  to  the  war- 
rants held  by  the  bank,  the  r^pmt  at  the 
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12th  of  May,  1919,  by  this  defendant,  undw 
the  item  of  resources,  Inclndes  as  "securities 
with  the  banking  board"  the  sum  ot  $1,448.- 
26.  Aa  to  this  particular  item,  at  the  time 
the  examination  of  the  bank  was  made  in 
July,  1019,  the  defendant  confessed  that  the 
warrants  deposited  with  the  banking  board 
as  security  In  the  sum  oi  $1,449  were  for- 
geries. As  to  this  particular  item  the  evidence 
Is  uncontradictory  that  it  was  Included  In 
the  report,  and  the  evidence  Is  conclusive 
that  as  to  that  particular  item  the  report 
was  false.  As  to  the  evidence  as  to  the 
notes  being  Included  within  the  report,  it  Is 
circumstantial,  but,  in  our  opinion,  the  cir- 
cumstances are  such  as  to  lead  to  no  other 
conclusion  than  that  the  defendant  consider- 
ed and  included  the  false  and 'forged  notes 
as  part  of  the  resources  of  the  bank  In  mak- 
ing the  report  on  the  12th  day  of  May,  1919, 
as  charged  in  the  Information.  We  deem 
the  evidence  amply  suffldoit  to  sustain  the 
verdict  and  Jud^ent. 

[4]  Further,  it -is  cwtended  that  the  court 
erred  in  giving  certain  instructions.  This 
assignment  of  error  Is  not  supported  by  the 
citation  of  any  authority.  The  particular 
instruction  complained  of  Is  not  ranted  In 
the  bri^  The  petition  in  em»  complains  at 
the  Instmotkms  Mos.  8,  4.  5,  and  6.  From 
the  argument  advanced  we  sozmiae  that  In- 
struction No.  4  Is  the  fme  omtended  to  be 
preJudldaL  This  Instruction  reads  as  fol- 
lows: 


"You  are  Instracted  that  every  officer,  direc- 
tor, ageot  or  clerk  of  any  bank  doing  boshiesB 
under  the  laws  of  the  State  of  Oklahoma,  who 
shall  willfoUy,  and  knowing  sobscribe  to  or 
make  any  false  report,  with  the  hitent  to  de- 
ceive any  person  as  to  the  condition  of  sncb 
bank,  sbaU  be  deemed  guilty  of  a  felony,  and 
shall  be  punished  by  a  fine  not  to  exceed  one 
thousand  dollars  or  by  Imprisonment  In  the 
penitentiary  not  to  exceed  five  years,  or  by 
both  such  fine  and  Imprisonment" 

Said  Instruction  appears  to  be  a  fair  ex- 
position of  the  statote  upon  wblch  this  prose- 
cntlcm  was  based.  We  fail  to  discover  any 
reason  why  the  giving  of  this  instruction  was 
prejudicial  to  the  defendant,  and  counsel  has 
failed  to  Impress  this  court  with  any  sound 
reason  for  holding  the  same  ernmeoTis. 

Lastly,  it  is  contended  that  the  trial  court 
erred  in  overruling  defendant's  application 
for  a  continuance.  This  application  was 
based  on  the  ground  of  the  absence  of  one 
of  the  counsel  for  defoidant,  the  motion  con- 
tainlDg  an  allegation  that  said  counsel  was 
ill  and  unable  to  partidpato  in  the  trial. 
Defendant,'  prior  to  making  the  application, 
had  employed  two  attorneys  to  represent 
him :  Mr.  A  J.  Welch,  of  ainton,  Okl.,  and 
Mr.  T.  W.  Jones,- Jr,  of  Weatherford,  Okl. 
The  application  was  presented  to  the  trial 
cotnrt  by  the  tatter  attorney.  The  allega- 
tions in  the  motion  for  a  continuaiuM  were 
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MbstfttitlanT  «s  foDows:  Ibat  Ur.  T.  W. 
Jones,  Jr^  had  been  emploTed  by  tbe  def^id- 
■nt  In  an  adviswy  capadty  in  ttie  trial  of 
tbe  case.  That  be  la  phy^caUy  unable' to 
bear  tbe  answen  of  witnesses  and  Jurors  to 
qnestlrais  asked,  and  unable  to  hear  the  qnea- 
ttona  and  mlings  of  the  court  thereon. 
That  A.  J.  Welch,  of  Gllnttm,  OkL,  was  em- 
ployed to  try  the  ease  and  has  the  mtire 
charge  of  the  preparation  of  said  case  for 
trial.  That  tbe  said  Welch  was  present  In 
court  on  the  day  preceding  the  making  of 
the  affidavit,  and  expected  to  be  present 
when  tbe  case  was  called  for  trial,  but  was 
taken  sick  and  confined  to  his  bed  on  the 
evening  preceding,  and  is  now  sick  and  con- 
fined to  his  residence  tn  CUntoQ,  Okl.,  and 
has  In  attendance  upon  blm  Dr.  A.  J.  Jeter 
of  Clinton,  Okl.,  whose  certificate  tmder  oath 
as  to  tbe  sickness  of  tbe  said  A.  J.  Welch  is 
attached  and  made  a  part  ot  the  motion. 
That  defendant,  by  reas<m  of  the  sudden 
sldcness  of  the  said  Welch,  has  been  unable 
to  employ  other  counsel  and  to  s^ve  them 
sufficient  time  to  make  preparation  fOr  tbe 
trial.  That  said  case  Is  founded  ui>on  a 
number  of  instruments  which  will  require 
careful  examination  and  discussion  In  order 
to  prepare  for  said  trial.  That  the  said 
Welch  has  prepared  a  defense  in  the  case 
wblch  is  technical  and  requires  study  on  tbe 
part  of  counsel  trying  the  case  and  a  detail- 
ed examination  of  tbe  witnesses  offered. 
That  said  Jones  is  not  familiar  with  said 
defense,  and  is  unable  to  present  tbe  same, 
even  though  be  could  bear  tbe  testimony. 
That  the  motion  Is  not  made~for  the  purpose 
of  delay,  but  In  order  that  substantial  justice 
may  be  done. 

The  motion  was  subscribed  and  sworn  to 
by  T.  W.  Jones,  Jr.,  and  attacbed  to  it  was 
the  following: 

"Dr.  A.  J.  Jeter,  Clinton.  OU.  This  Is  to 
certify  that  Mr.  A.  J.  Welch  is  sick  with  a 
light  case  of  influenza,  and  it  is  unsafe  for  him 
to  leave  the  house  or  to  be  in  public  on  account 
of  infection.   Beep.  A.  J.  Jeter,  M.  D. 

"Subscribed  and  sworn  to  before  me  this  4th 
day  of  November,  1919.  Y.  F.  Carleton,  No- 
tary Pablie.  [S«id.]  My  com.  expires  Novem- 
ber 29,  1922." 

When  tbe  modem  came  m  for  hearing  tbe 
following  jwoceedlngs  were  bad: 

"By  the  Court  (after  examination  of  the  fore- 
going motion  for  continuance):  Is  there  any- 
thing yoa  want  to  say  about  this,  Mr.  Jones? 

"By  Mr.  Jones:  Nothing,  only,  as  your  honor 
knows,  I  can't  try  the  oue.  ISt.  Welch  is  sick, 
sod  the  doctor  is  ta  attendance  upon  him,  and 
the  matter  having  come  up  at  this  late  date  Mr. 
Anderson  couldn't  get  other  counitel  to  present 
the  matter  at  this  time,  and,  your  honor,  please, 
Mr.  Welch  baa  had  entire  charge  of  the  case 
as  far  as  tbe  court  proceedings  are  concerned, 
and  baa  prepared  tbe  case,  and.  if  your  honor 
has  seen  the  ioformation,  'there  are  a  great 
number  of  instruments  iDv<dved  in  this  matter- 
It  is  a  matter  that  counsel  win  hare  to  study 


carefoDy  in  order  to  prepare  ^«  defease,  and 
it  is  a  serious  matter  to  the  defendant,  and 
I  think,  your  honor,  please,  he  ought  to  be 
given— 

"By  the  Coort:  Tbe  coart  has  read  tbe  ap- 
plication and  considered  it,  and  in  view  of  .all 
tbe  drcamstanees  I  tbink  I  will  allow  a  post- 
ponement unto  to-morrow  morning  at  9  o'clock, 
during  whicb  time  the  defendant  may  make 
such  arrangements  as  be  sees  fit— the  case  will 
go  to  trial  to-morrow  morning  at  10  o'clock. 

"By  Mr.  Jones:  Wfll  tbe  court  note  our  ex- 
ceptions to  the  miing  on  tbe  motion?" 

On  the  following  day  when  the  case  was 
again  called  tor  trial  the  foUowing  proceed- 
ings were  bad: 

"By  the  Court:  The  first  case  on  the  call 
this  morning  is  the  case  of  the  State  of  Okla- 
homa V.  J.  H.  Anderson.  What  says  the  state? 

"By  the  County  Attorney:  The  state  is  ready. 

"By  the  Court:  What  saya  the  defendant? 

'^y  Counsel  for  Defendant  (B.  L.  Mitchell): 
I  want  to  say  that  I  am  appearing  in  thin  case 
this  momii^  for  Mr.  Welch,  on  motion — its  a 
motion  for  continuance. 

"By  the  Court:  Let's  see  your  motion,  Mr. 
Mitchell." 

Whereupon  Mr.  ADtcbell  presents  to  the 
court  an  application  for  continuance  filed  In 
this  court  on  this  date,  which  application,  with 
all  indorsements  thereon,  is  as  follows,  to  wit: 

"State  of  Oklahoma  v.  J.  H.  Anderson. 
"Application  for  Continuance. 

"Comes  now  tbe  defendant  and  makes  this 
additional  application  for  continuance  of  this 
cause  and  aaya: 

"(1)  That  he  has  a  jnat  and  legal  defense 
to  tbe  charge  made  against  bim  in  the  informa* 
tion;  that  owing  to  tbe  present  illness  of  his 
attorney,  A.  J.  Welch,  he  cannnot  safely  go  to 
trial  of  this  cause  at  this  time;  that  he  era- 
ployed  said  Welch  to  represent  bim  in  this  case 
some  two  months  ago,  and  that  he  employed 
no  other  attorney  In  the  case  eniept  T.  W. 
Jones,  who  was  employed  on^  in  an  ad^oiy 
eapsdty;  that  said  Jones  is  so  nearly  deaf 
that  it  is  Impossible  for  him  to  participate  in 
this  or  any  other  trial,  and  he  never  attcovts 
to  condnct  tbe  trial  of  a  case,  and  for  this  rea- 
son said  Jones  has  made  no  preparation  or 
Btndy  of  the  case  for  trial,  and  is  wheQy  un- 
able to  appear  as  attorney  in  the  case. 

"That  said  A.  J.  Welch  is  copfined  to  his  bed 
at  home  ill.  unable  to  attend  court,  and  a  doc- 
tor's certificate  has  been  presented  and  filed 
with  the  application  filed  herein  yesterday; 
that  said  Weldi  had  prepared  the  defense 
herein,  and  was  ready  and  able,  and  but  for 
his  recent  and  present  filness  would  have  ap- 
peared in  this  trial  and  conducted  the  defenae 
herein,  but  Is  wholly  unable  to  so  act  by  reason 
thereof. 

"That,  owing  to  tbe  nature  and  character  of 
tbe  case,  the  information  containing  some  40 
typewritten  pages,  defendant  is  not  able,  and 
it  is  impossible,  to  employ  other  counsel  to 
take  charge  of  his  case  and  present  his  defense 
on  so  short  a  time,  and  become  familiar  with 
tbe  case  so  that  the  same  may  be  legally  aad 
properly  conducted  and  his  rl^ta  therein  prt- 
tected.  Defendant  saya  that  the  diarges  iu4t 
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In  ths  MmiAiJiit  mn  nntrat.  Defwdant  aays 
tiist  tUs  la  tlie  fint  term  at  iriilch  tUa  eaae 
was  called;  the  preliminary  baTing  been  only 
about  15  days  ago. 

"Said  Welch  did  not  taka  sick  antn  the  day 
before  the  case  was  set  for  trial,  and  defendant 
talked  with  him  that  day,  when  he  atill  hoped 
to  be  able  to  take  charge  and  try  the  caae,  bat 
went  to  bed  uDder  the  doctor'a  care  the  eve- 
ning before,  and  now  ia  too  ill  to  attend  court. 

"This  application  Ib  not  made  for  delay,  but 
that  he  may  have  juatice  in  a  fair  and  impar- 
tial triaL  Wherefore  defendant  movea  that 
this  cause  be  continued  for  the  term. 

"J.  H.  Anderson. 

"Subscribed  and  sworn  to  this  4th  day  of  Nov. 

"R.  B.  Strong,  Court  Clerk." 
"State  of  Oklahoma,  Cuater  County. 

"Cornea  now  B.  L.  Mitchell  and  makes  oath 
in  due  form  of  law,  in  addition  to  the  fore- 
going application  for  continuance,  and  says: 
That  he  was  only  consulted  in  this  case  the 
first  time  the  evening  of  November  4th,  and 
that  he  was  then  requested  by  A.  3.  Welch  to 
appear  in  court  and  present  this  application  for 
a  continuance  and  do  whatever  he  was  able  to 
do  on  behalf  of  the  defendant;  that  owi&g  to 
the  nature  of  the  ca^e  he  has  not  even  been 
able  to  or  had  the  time  to  read  the  informa- 
tion or  to  discuss  the  defense  of  the  case  with 
the  defendant,  and  but  very  briefly  with  the 
said  Welch. 

"That  he  has  do  information  whatever  as  to 
the  defense  in  this  caae,  and  baa  not  been  able 
to  talk  with  any  of  the  witnesses  or  to  read 
any  of  the  pleadings  or  consult  with  any  per- 
aoD  In  reference  thereto,  except  the  said  Welch, 
«nd  was  unable,  on  account  of  the  xUneas  of  the 
said  Wekh,  to  obtain  any  information  from 
bim  with  reference  to  the  facts  or  the  prepara- 
tion of  the  case.  B.  L.  Mitchell. 

"Subscribed  and  sworn  to  this  4th  day  of 
Nov.,  1919. 

"R.  B.  Strong,  Court  Clerk." 

When  the  sapplemental  motion  for  s  con- 
tinuance WM  presented  the  state  asked 
leave  to  make  a  countar  duvwing  whicb  was 
cranted,  and  the  county  attorney  therenpon 
IntertKiBed  a  showing  to  the  effect  that  Mr. 
A.  J.  Welch,  one  of  the  attorneys  fiv.  the  de^ 
fendant,  upon  whose  alleged  mness  appUca- 
-tlon  tot  a  emtinuanoe  bad  been  presented 
the  day  prevloiu,  was  present  at  his  office 
•Ml  that  day,  and  had  transacted  buslnesa  at 
his  office  by  dictating  a  letter  to  bis  stoiog- 
Tapher.  and  further,  mi  said  day  had  dis- 
cussed certain  bosipess  matters  with  a  Jua- 
tice of  the  peace  In  the  city  of  Clinton,  and 
In  addition  thereto  the  state  was  permitted 
and  did  introduce  Sir.  R.  P.  Phillips,  a  prac- 
ticing attcffney  at  Arapabo,  OkI.,  who  testl- 
;fled,  In  substance:  That  on  the  morning  the 
aupiAemental  motion  for  a  continuance  hadj 
been  presented  and  just  a  short  time  prior 
thereto,  Ur.  A.  3.  Welcb  bad  called  blm  by 
phcme  with  reference  to  certain  civil  -cases 
In  whl«^  they  wen  both  Interested,  on  op- 
posite sides,  to  find  out  If  the  side  repre- 
sented 1^  Mr.  PMlllps  would  be  ready  tor 
'trial,  and  \a  the  conversation  Mr.  Welch 


stated  Oiat  be  would  agree  to  a  continuance 
of  the  cause,  tiiat  be  had  some  cold,  a  slight 
attack  ot  flu,  or  something  like  that. 

tl,  >]  It  has  been  repeatedly  held  by  this 
court,  and  requires  the  citation  of  no  author- 
ity, that  applications  tor  a  continuance  are 
addressed  to  the  diacretloD  of  the  trial  court, 
and  that  the  trial  court's  action  on  such  an 
application  will  not  be  disturbed  unless  a 
manifest  abuse  of  discretion  appears.  Ab- 
sence of  counsel  Is  not  made  one  of  the  stat- 
utory grounds  for  a  continuance.  Section 
50.45,  Rev.  Laws  1910. 

If,  however,  the  trial  court's  action  In  over- 
ruling an  application  on  this  ground  resulted 
in  depriving  the  defendant  of  the  benefit  of 
counsel,  or  even  if  It  appeared  from  the  rec- 
ord that  the  defendant  had  a  substantial  de- 
fense to  the  charge  wblcb  he  was  unable  to 
present  by  reason  of  the  absence  of  counsel, 
this  court  would  unhesitatingly  set  aside  a 
conviction  for  failure  to  grant  a  reasonable 
continuance. 

[7]  In  tbls  case,  however.  It  appears  that 
defendant  had  employed  two  counsel,  one  of 
whom  -was  present  in  court  and  presented  the 
application.  In  the  application  presented  by 
Tiim  be  a^s  that  a  continuance  be  granted 
In  order  that  the  other  counsel  may  i^eseut 
a  tedmical  defense.  What  this  defense  Is  is 
not  stated,  and  in  view  of  the  confession 
made  by  the  defendant  In  this  case  the  court 
Is  at  a  loss  to  surmise  that  defendant  bad 
a  defense  other  than  that  which  was  after- 
wards presented  to  the  jury  and  urged  In  this 
court,  to  Wit,  the  failure  of  the  state  to  make 
out  its  case. 

While  this  court  bas  always  regarded  fa- 
vorably the  right  of  a  defendant  to  be  heard 
and  present;  a  substantial  defense  to  any 
criminal  cha^  lodged  against  him,  we  have 
never  been  Impressed  with  the  necessity  of 
delaying  a  criminal  prosecution  merely  for 
the  purpose  of  affording  an  OMwrtunity  to 
present  only  technicalities  not  directed  to 
the  substantial  merits  of  the  prosecuticm. 

The  record  In  this  case  sbows  conclusively 
that  the  defendant  was  the  only  person  who 
had  any  knowledge  of  the  falsity  of  the 
state's  case,  if  it  were  false,  and  he  certainly 
bad  time  to  explain  his  ai^>arent  criminal 
conduct  as  made  out  by.  the  state's  case,  If 
such  an  ezplanatim  could  have  been  made 
consistent  witii  his  innocence.  This  he  did 
not  do,  nor  does  he  pretend  in  any  of  the  mo- 
tions presented,  nor.  If  a  new  trial  shopld 
be  granted  him,  that  either  he  or  any  other 
witness  will  be  able  to  make  an  explanation 
of  his  conduct  which  woold  in  any  degree 
raise  a  reasonable  donbt  of.  his  guUt 

It  appears  condnsively  from  the  forcing 
excerpts  of  the  record  that  the  trial  court 
granted  a  continuance  for  <»ie  day  in  orter 
to  permit  htm  to  make  axrangementa  for 
other  counad  If  be  desired  to  do  so,  and  it 
further  appears  that  thereafter  be  was  re]»r6- 
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tented  hr  another  very  Able  coiintel  who 
eondncfeed  bis  trial.  cro»-ezanilned  ttie  state's 
wltnesseB,  and  sared  numerous  exceptlona 
to  tbe  court* >  mUngs  througtumt  the  trial. 

In  Payne  t.  State,  10  OkL  Cr.  814,  186 
Pa.c  201,  It  is  beld: 

"An  application  for  a  continnane*.  for  the 
term,  on  tbe  groond  of  the  absence  of  leading 
counsel,  is  properly  denied,  where  tbe  defend- 
ant la  didy  represented  by  his  other  coanseL** 

In  the  body  <tf  the  opinion  it  Is  said: 

"To  reverse  the  case  on  the  ground  hero  set 
up  with  reference  to  the  absence  of  connSel 
would  be  to  place  it  within  the  power  of  conn- 
ect to  control  the  mnniog  of  the  courts  and 
the  disposition  of  cases." 

See,  also:  Vanoe  t.  Territory,  8  (Met  Or. 
aOS,  105  Pac.  807;  Snyder  Oo^  Asa^  t. 
Brown  et  at,  172  Pac.  78B. 

We  think  it  evident  that  ther«  was  no 
manifest  abuse  of  discretion  In  overruling 
the  motlmi  and  applicat{(«  for  a  cmtlanaiioe 
In  this  case.  Further,  there  is  no  reasmi  to 
believe  that  upon  a  secoid  trial  an  intelli- 
gent and  honest  Jury  would  arrive  at  any 
other  verdict  than  that  of  QtB  guilt  of  the  ac- 
cused. It  appearing  from  the.  motion  tot 
a  continuance  that  the  application  was  made 
steely  for  the  pnrpoee  of  permitting  the  de- 
fendant to  ivesent  a  defense  oitirely  tech 
nical  In  its  nature,  we  think  it  would  be  a 
travesty  on  Justice  to  set  aside  an  apparently 
righteous  Judgment  for  such  a  reason.  The 
willful  and  unlawful  spoliation  of  the  funds 
of  a  bank-  by  its  officers  Is  more  dangerous 
to  the  depositor  and  to  the  public  generally 
iin  that  It  destroys  cnifldence  in  the  entire 
banking  system,  both  federal  and  state,  and 
strikes  a  blow  at  the  very  foundations  upon 
which  Uie  business  of  the  country  is  based) 
than  is  the  action  of  a  highwayman  wbo 
takes  the  funds  of  the  bank  at  the  point  of 
a  gun.  -  The  law  should  be  enforced  against 
one  in  the  same  measure  and  with  the  same 
certainty  that  it  is  enforced  against  the 
other. 

The  Judgment  is  afBrmed. 

t>OYL«E,  P.  J.,  and  BESSIIY,  J.,  concur. 


SWAN  V.  STATE.    (No.  A^-4220.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  16.  1822.) 

favUahiu  by  tkB  Oomrt.) 

Crintnal  law  «=»lf3l(4,8)^ppeat  sot  oon- 
tliered,  unless  aooased  tt  where  hs  oaa  re- 
spond to  Jttdgmest  or  order  Is  case;  appeal 
by  fugitive  ditmlued  on  motion. 

Where  a  defendant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  thie  court 
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win  not  coaler  Us  appeal,  anless  Pendant 
is  where  he  can  be  made  to  respond  to  any 
judgment  or  order  whidi  may  be  rendered  or 
entered  in  the  case.  And  where  a  defendant 
makes  his  escape  from  the  custody  of  the  law 
and  becomes  a  fugitive  from  justice,  pending 
the  determination  of  Ikis  appeal,  this  court  will, 
on  pn^ter  motion,  dismiss  the  qweal. 

Appeal  from  County  Court,  StejAiNis  Coun- 
ty; Q.T.  Burrows,  Judge. 

Domy  Swan  was  convicted  of  a  violation 
of  the  Prohibitory  Liquor  Law,  and  be  ap- 
peals.  Appeal  dismissed. 

Woma<A  ft  Brown,  of  Duncan,  for  xdaln- 
tut  In  error. 

George  F.  Short,  At^.  Qm.,  and  N.  W. 
Qon,  Aast  Atty.  Gen.,  for  the  States 

DOYLE,  P.  J.  Plaintiff  In  error,  Denny 
Swan,  was  convicted  in  the  county  court  of 
Stepbois  county  on  a  charge  that  he  did 
have  in  his  possession  intoxicating  liquor, 
to  wit,  about  7  gallons  of  whisky,  with  the 
unlawful  intent  to  bartn.  sell,  c^ve  away, 
and  othwwise  furnish  the  same  to  other 
persons,  and,  in  accordance  with  the  verdict 
of  the  Jury,  he  was  sentenced  to  be  confined 
in  the  county  Jail  for  90  days,  and  to  pay  a 
fine  of  $250.  From  the  Judgment  he  ap- 
pealed by  filing  in  tills  court  on  February  27, 
1922,  a  petition  in  error  with  case-madp. 

The  Attorney  General  has  filed  a  motl<n 
to  dismlas  the  appeal,  on  tbe  ground  that, 
since  the  appeal  was  taken,  plaintifr  in  er- 
ror  has  become  a  fugitive  tram  Justice,  b^g 
charged  with  a  felony,  to  wit,  forgery,  and 
is  not  now,  and  has  not  for  smne  time  prior 
hereto,  been  within  the  Juriadlction  of  this 
court 

In  support  of  the  mottra  Is  lUed  the  afll- 
davlt  of  P.  D.  Sullivan,  connty  attorney,  and 
E.  H.  Bhyne,  sborlff  of  Stephens  county,  and 
J.  B.  HcLendon.  eatiUer  <a  tba  National 
Bank  at  Doocftn.  Oliese  affidavits  show 
that,  on  the  2d  day  of  June,  1922,  Okere  waa 
filed  a  prdtminary  complaint  In  the  county 
court  of  Stephens  oountj^  OkL,  charging  tbe 
said  Denny  Swan  with  the  erlme  of  totw&rj 
In  tbe  second  degree,  and  a  warrant  was  by 
the  said  court  on  the  said  date  Issued  for 
the  arrest  of  said  Damy  Swan  for  tbe  said 
offense:  the  said  warrant  has  not  been 
served;  that  said  sherifT  deposes: 

"I  have  made  diligent  effort  to  serve  the 
same;  I  have  aearcbed  for  said  Denny  Swan 
personally,  -and  had  mj  deputies  to  look  for 
him;  I  have  wired  peace  officers  in  tbe  cities 
of  El  Paso,  Tex.,  El  Dorado,  Ark..  Kansas 
City,  Mo.,  and  Little  Rock,  Ark.,  and  many 
other  places,  endeaverlng  to  have  said  Denny 
Swan  apprehended  and  returned  to  Stephens 
county,  and  tbe  said  Denny  Swan  is  now  a 
fugitive  from  Justice.** 
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We  are  of  tbe  c^tlnlni  that  t9ie  mottm  to  \ 
dlanlsB  the  appeal  shonld  be  aostalxted  as' 
comlns  within  the  rule  declared  by  this  court 
la  uunmoias  dedslouB,  that  wh»e  the  der 
fendant  has  been  convicted  and  aentmoea 
and  perfects  an  appeal,  this  court  will  not 
consider  his  aj^eal  unless  the  detbndant  Is 
where  he  can  be  made  to  respond  to  «ay 
Judgment  or  order  which  may  be  rendered 
in  the  case,  and  where  a  defendant  malces 
his  escape  from  the  custody  ot  the  law  and 
becomes  a  fugitive  from  Justice,  pending  the 
determination  of  his  appeal,  this  court  will, 
on  proper  motloD,  dismiss  his  appeal  It 
follows  that  plaintiff  in  error  has  waived 
the  right  to  have  his  appeal  In  this  case  con- 
sidered and  determined.  The  8n;>eal  Is 
tbaebae  dismissed.  Mandate  forthwltib. 

MATSON  and  BBSSEY,  JJ.,  omcnr. 


SWAN  V.  STATE.    (N».  A-4221.) 

(Criminal  Oonrt  of  Appeals  of  Oklahoma. 
jQly  15.  1922.) 

(BvlMiu  hv  Sditorial  Staff.) 

Crimlaal  law  «»l  131  (9)— Appeal  of  fnoltlve 
frea  Jastlee  disaistsd  es  motloa. 

Where  defendant  escapes  and  becomes  a 
fugitive  from  Jastiee,  pending  the  determina- 
tioa  of  his  appeal,  the  eosrt  will,  on  proper 
motion,  dismiss  iL 

Appeal  from  County  Court,  Stephens  Coun- 
ty;  O.  T.  Burrows,  Judge. 

Denny  Swan  was  convicted  of  a  vloli^lon 
of  the  Prohibitory  Liquor  Law,  and  he  ap- 
peals. Appeal  dlsmlBsed. 

Womack  A  Brown,  of  Duncan,  for  plain* 
tiff  in  error. 

George  F.  Short,  Atty.  Oen.,  and  N.  W. 
Owe,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Denny 
Swan,  was  convicted  on  a  charge  that  he  did 
commit  the  crime  of  manufacturing  Intoxi- 
cating liquor,  to  wit,  whisky,  and,  in  accord- 
ance with  the  verdict  of  the  Jury,  he  was 
sentenced  to  be  confined  In  the  county  Jail 
for  30  days  and  to  pay  a  fine  of  $fSOO.  From 
the  Judgment  rendered  on  the  verdict  an 
appeal  was  perfected  by  filing  In  this  court 
on  February  27, 1922,  a  petition  in  error  with 
case-made. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  his  appeal,  on  the  ground  that 
plaintur  in  error  is  now  and  has  been  for  a 
long  time  prior  hereto  a  fugitive  from  jus- 
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tlce,  htSag  Charged  ^t3i  a  Mimy.  In  snp' 
sort  of  the  mothm  la  filed  the  afBdavltB  of 
ibe  county  attorn^  and  tbs  dierUf  of  Ste- 
phens connt7. 

Upon  an  examination  of  the  motion  and 
the  iwoof  supporting  the  same,  we  are  of 
opinion  that  plalntifF  in  error  has  waived  his 
right  to  have  his  appeal  In  thb  case  con- 
sidered and  determined.  The  appeal  Is 
therefore  dlsndssed.  Mandate  forthwith. 


SWAN  V.  STATE.    (No.  A^970.) 

'  (Criminal  Court  of  Appeals  of  Oklahoma. 

July  IB,  1922.) 

fSvOalmt  iv  Sditorial  Staff.) 

Crimlaal  law  ^Il3l(5>-4ppeal  of  fagltlva 
dismissed  on  motion. 

Where  a  defendant  escapes  and  becomes 
a  fugitive  from  Jnstice,  pending  the  determina- 
tion of  bis  appeal,  the  appellate  conrt  win,  on 
proper  motion,  dismiss  it. 

Appeal  from  County  CJourt,  Stephens  Coun- 
ty;  G.  T.  Burrows,  Judge. 

Denny  Swan  was  c<mvicted  of  conveying 
intoxicating  liquor,  and  be  aK>calB.  Appeal 
dismissed. 

Woma<ft  A  Brown,  of  Duncan,  for  plain- 
tifT  in  error. 

George  F.  Short,  Atty.  Gen.,  and  N.  W. 
Gore,  Asst  Atty.  (3en.,  for  the  Stete. 

PER  CURIAH.  PUiIntlff  In  error,  Denny 
Swan,  was  convicted  on  a  charge  of  convey- ' 
lag  intoxlcaUng  liquors,  and.  In  accordance 
with  the  verdict  of  the  jury,  was  sentenced 
to  be  confined  In  the  county  Jail  for  60  days 
and  to  pay  a  fine  of  $500.  From  the  Judg- 
ment r«ulered  on  the  28th  day  of  February, 
1921,  an  appeal  was  taken  by  filing  in  this 
court,  on  April  18,  1921.  a  petition  in  error 
with  case-made. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  this  aiffieal,  on  the  ground  tlutt 
plaintiff  in  error  is  now  and  has  been  for 
a  long  time  prior  hereto  a  fugitive  from  Jus- 
tice, being  charged  with  a  felony.  In  sup- 
port of  the  motion  Is  filed  the  affidavits  of 
the  county  attwney  and  the  sholif  of  Ste- 
phens oounty. 

Upon  an  examination  of  the  motion  and 
the  proof  supporting  the  same,  we  are  of 
opinion  that  plaintiff  in  error  has  waived 
ills  right  to  have  his  appeal  in  this  case  con- 
sidered and  determined. 

The  appeal  Is  therefore  dismissed.  Man- 
date forthwith. 
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HOPKINS  V.  STATE.,   (No.  935.) 
(8npr«me  Court  of  ArizoDa.   June  28,  1022.) 

1.  Criminal  law  4^887— I  astniotloM  shoBW 
be  followed  by  the  Jury. 

Hie  instmctioDB  are  tbe  law  of  the  case 
and  eboold  be  followed  by  the  jory,  and  the . 
failure  to  do  bo  la  reversible  error. 

2.  Criminal  law  €s>887— Verdiot  held  not  oon- 

trary  to  Instructions. 

Where  the  jury,  after  deliberating  several 
hours,  returned  into  the  court  and  the  fore- 
man stated  that  they  had  not  agreed  upon  a 
verdict  and  wanted  to  Icnow  in  case  defendant 
was  not  guilty  by  reason  of  insaoity  would  he 
be  pnt  free,  and  the  court  stated  that  was. 
within  the  discretion  of  the  coort,  tmd  the  Jury 
brought  in  a  verdict  of  guilty,  held,  tiu^  the 
answer  of  the  foreman  did  not  indicate  that 
they  had  reached  a  verdict,  nor  was  their  ver- 
dict infiuenced  by  the  answer  of  the  court,  nor 
contrary  to  instructions  providing  that  the  jury 
should  not  speculate  as  to  the  result  In  case 
the  defendant  was  found  insane. 

Ai^>eal  from  Superior  Court,  Tavapai 
Oonnty;  Joseph  8.  Jenclcas,  Jadge. 

Anna  Irene  Hopkins  waa  cmvlcted  of 
throwing  a  caustic  chemical  upon  another, 
and  she  appeals.  Affirmed. 

John  A.  Ellis,  of  Freecott,  for  appellant. 

W.  J.  Galbraith,  Atty.  Gen.,  F.  W.  Per- 
kins and  George  R.  Hill,  Asst.  Attys.  Gen., 
and  John  L.  SulliTan,  Co.  Atty.,  of  Prescott, 
for  the  State. 

MbALXSTEB,  J.  Appellant,  Anna  Irene 
.Hopkins,  was  convicted  of  the  crime  of 
throwing  a  caustic  chemical,  to  wit,  carbolic 
acid,  upon  the  person  of  one  Lucille  Galla- 
gher with  the  intent  to  injure  her  flesh  and 
disfigure  her  body,  and  sentenced  to  an  in- 
determinate term  of  not  less  than  6  nor 
more  than  14  years  in  the  state  prison.  She 
has  appealed  from  this  Judgment  and  the 
order  denying  her  a  new  trial. 

Anaong  other  defenses, 'the  insanity  of  ap- 
pellant at  the  time  the  act  was  committed 
was  interposed,  and  for  the  purpose  of  plac- 
ing the  lew  of  this  defense  before  the  Jury 
the  court  Instructed  as  follows: 

"You  are  instructed  that  it  is  not  the  prov- 
ince of  the  jury  to  speculate  as  to  what  would 
be  the  result  in  case  the  defendant  is  found 
not  guilty  by  reason  of  insanity,  because  it  is 
the  duty  of  the  court  in  sudi  case,  if  it  believes 
the  insanity  yet  exists,  to  order  a  hearing  to 
pass  upon  that  question,  and  the  full  respon- 
■ibility  with  respect  to  that  is  upon  the  court. 

"I  instruct  you  that  the  law  recognizes  that 
insanity  is  a  disease  of  the  mind,  and  that,  as 
distinguished  from  earlier  times,  it  is  the  pol> 
icy  of  the  law  that  diseases  of  the  mind  ^ould 
be  treated  in  hospitals  for  the  insane,  as  dis- 
tinguished from  penal  institutions,  and  in  this 
case,  if  yon  believe  from  the  evidence  submit- 


ted that  the  defendant  at  the  time  of  the  coai- 
mission  of  the  act  chiarged  was  suffering  from 
a  disease  of  the  mind  to  such  an  extent  that 
it  controlled  her  will  and  compelled  the  com* 
mission  of  tiie  act  charged,  then,  Dotwithstand- 
ing  that  this  act  in  a  san«  person  would  be 
punished  eriminany,  it  will  b«  your  duty  to  find 
the  defendant  not  gaUty  by  reason  of  insanity." 

After  deliberating  sev^al  hours,  the  Jury 
returned  into  court  at  3 :10  p.  m.,  all  parties 
being  present,  and  the  following  proceedings 
were  had: 

"The  Court:  Gentlemen  of  the  Jury,  have 
you  agreed  upon  your  verdict? 

"The  Foreman  (Mr.  Massing);  No. 

"The  Court:  Do  you  desire  some  further 
Information? 

"The  Foreman  (Mr.  Massing) :  Tea.  The  hi- 
formation  we  wont  is  in  case  the  defendant 
not  guilty  by  reason  of  insanity,  we  come  to 
the  agreement,  would  the  defendant  ba  pnt 
free? 

"The  Court:  Well,  that  is  a  matter  tfast 
will  be  In  the  discretion  of  the  court 

"The  Foreman:  I  think  that  is  all  we  wane 
to  know. 

"The  Court:  Very  well.  You  may  retire, 
gentlemen." 

.  The  Jury  ttien  retired  for  furCher  consider- 
ation of  the  case^  and  at  4:30  p.  m.  (rf  the 
same  day  returned  a  Terdict  finding  the  de> 
f  endant  guilty  as  charged. 

Several  errors  ore  ssslgned,  but  tbey  eadi 
raise  the  only  question  relied  on  by  appel- 
lant,  which  is  that  the  verdict  Is  contrary 
to  law.  In  that  It  does  not  accord  with  the 
foregoing  Instructions,  and  In  support  of  this 
view  It  la  argued  that  the  questlm  asked  the 
court  by  the  foreman  of  the  Jury  when  It 
came  in  for  further  instmctlon  shows  con- 
clusively that  the  Jury  had  agreed  that  appel- 
lant was  Insane  at  the  time  sho  committed 
the  act  diarged  against  b&,  but  that  the 
answer  of  the  court  led  It  to  bdteve  that  if 
it  returned  a  rerdlct  of  not  guilty  because 
of  insanity  ai^llant  might  be  allowed  to  go 
free ;  that  the  Jury^  conviction  that  the  was 
insane  at  the  time  entitled  her  to  an  ac- 
quittal, t^iardless  of  whether  she  would  be 
put  free  ev»  though  Insane,  and  Its  failure 
to  follow  the  Instructions  In  this  respect  and 
return  a  T^lct  in  accordance  with  its  oon> 
viction  was  a  disregard  of  Its  duty. 

[1]  Appellant  cites  a  number  of  authori- 
ties to  show  that  the  Jury  should  have  taken 
the  law  from  the  court  and  ft^owed  It,  and 
that  its  failure  to  do  so  was  reversible  emt. 
There  can  be  no  question  but  that  such 
its  duty,  whether  the  court  correctly  or  in- 
correctly instructed  it,  for  this  court,  in  lias 
with  the  holding  of  aU  the  courts  on  the 
subject,  said  in  Paciflc  Gas  &  Electric  Co.  v. 
Almanzo  (Ariz.)  198  Pac  4Q7,  that— 

"The  instruction,  although  erroneous,  wis 
the  law  of  the  case  until  reversed,  and  should 
have  been  followed  by  the  jury,  even  though  in 
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doinc  so  a  verdict  whldi  accorded  with  its 
Ideas  of  right  could  not  have  been  returned. 
Under  oar  syBtem  of  jury  trial  procedure  the 
Jndg*  of  the  court  determines  the  law  of  the 
ease  and  the  jury  the  facta,  and  to  allow  the 
Jury  to  constitute  itself  the  judge  of  the  law 
as  wen  as  the  facta  would  violats  .this  funda- 
mental principle.". 

To  determine,  however,  whether  the  Jary 
failed  to  follow  the  court's  Instmction  as 
claimed  by  appellant,  it  woold  be  necessary 
to  know  first  whether  It  had  reached  or 
agreed  upon  a  verdict  that  defendant  was 
not  gnllty  by  reason  of  Insanity  when  ft 
came  Into  court  for  further  information  and 
also  whether  Its  later  conviction  that  She 
was  ^Uty,  with  a  verdict  to  that  effect,  was 
brought  about  in  a  proper  way.  It  is  dear 
from  the  statemmts  of  the  foronan  that  the 
jury  was  considering  the  proposition  of  ap- 
pellant's sanity  and  perhaps  bad  qnestloned 
it  seriously,  but  It  will  be  observed  that  In 
teply  to  the  court's  query  as  to  whether  it 
had  agreed  upon  a  verdict  the  foreman, 
speaking  for  the  full  jury,  answered,  "No." 
He  then  wanted  this  farOier  Information: 

"In  case  the  defendant  not  guilty  by  r^on 
of  insaoity,  we  come  to  the  agreement,  would 
the  defendant  be  put  free?" 

This  sentence  Is  not  complete,  yet  we  think 
It  fairly  imports  but  one  thing,  and  that  La 
this:  In  case  the  Jury  come  to  the  agree- 
ment that  the  defendant  is  not  guilty  by 
reason  of  insanity,  would  the  defendant  be 
pat  free?  This  view  Is  strengthened  by  the 
minute  entries  of  the  derk  of  the  court  shown 
the  following: 

*^Fhereupon  the  court  makes  Incfuiry  of  the 
jury  as  to  what  verdict  has  been  agreed  upon, 
whereupon  John  Massing,  one  of  the  jurors, 
states  to  the  court  in  effect  and  substance 
that  the  Jury  desires  to  know  if.  In  case  said 
jnry  returns  a  verdict  finding  the  defendant 
not  guilty  bv  reason  of  Insanity,  whether  un- 
der mdi  drcumstances  the  defendant  would  be 
set  free,  and  the  court  states  to  the  jury  that 
that  matter  would  be  left  to  the  discretion  of 
the  court,  and  it  appearing  that  the  jury  has 
not  yet  definitely  dedded  upon  a  verdict,  the 
jury  again  retires  in  charge  of  the  bailiffs,  W. 
A.  Murray  and  Jack  Morrison,  for  further  de- 
Kberation.** 

We  think  the  langaage  of  0»  foreman, 
fiiirly  interpreted,  especially  In  view  of  his 
•tatement  tlmt  a  verdict  had  not  been  agreed 
on,  cannot  be  given  the  meaning  appellant 
dabns  for  it.  What  the  jury  condtided  as 
to  ber  aant^  most  be  gained  ttom  the  vee- 
dlet  itself  and  the  mere  (act  tliat  the  fore- 
man's remarks  indicate  that  Hie  Jmry  was 
then  otHBSidoring  this  question  seriously  does ' 
not  jnsti^  a  holding  Oiat  it  had  at  that  time 
a  daflnlte  cwvictlon  different  from  that  fin- 
ally reaebed.  Bat  even  if  It  tbni  bad  the 
view  cont^ded  for.  the  fiU!t  that  It  flnaUy 


came  to  the  opposite  conclusion  would  not 
Justify  this  court  In  saying  that  the  jury 
had  not  followed  the  court's  Instruction  not 
to  speculate  as  to  what  the  result  of  an  ac* 
qnlttal  would  be.  In  reaching  Its  final  ver- 
dict, because  through  argument  and  reason- 
ing jurors  often  reach  conclusions  different 
from  those  entertained  by  them  when  they 
first  enter  the  jury  room  or  even  after  they 
have  discussed  for  a  while  the  evldmce. 
And  there  Is  nothing  In  the  record  showing 
that  It  did  not  reach  its  verdict  In  this  way. 

No  ^ror  aiM>earlng,  the  judgment  is  af- 
firmed. 

BOSS,  a  J.,  and  FLANIGAN.  3^  Concur. 


<24  Ariz,  m) 

SOUTHERN  CASUALTY  CO.  V.  JOHNSON. 
(No.  1994.) 

(Snpreme  Court  of  Arizona.    July  29,  1022.) 

(.  Insuranoe  «=3424— Automobile  Isssrance 
against  oollislon  does  sot  cover  danagss  fron 
overturning  without  collision. 

A  policy  insuring  an  antomobHe  agninst  col- 
lision does  not  cover  damage  resulting  from  the 
overturning  of  the  automobile  when  It  ran  up 
onto  a  bank  alongside  the  road  and  overturned 

withont  colliding  with  any  object. 

2.  Insurance  «=»424— Aatenoblle  Insurance 
against  oolllslpn  covsrs  danaoas  from  apset 
caused  by  collision. 

A  poIicT  insuring  an  automobile  against 
damage  by  collision  covers  damages  which  re- 
sulted when  the  automobile  overturned  if  the 
cause  of  the  upset  was  a  eolllslott. 

3.  Insurance  «=»424  — Automobile  Insurance 
against  "coHlslon"  with  vehicles  or  other  ob- 
jects Includes  oollislon  with  embankment. 

Within  a  policy  Insuring  an  aufotnobile 
against  collision  with  vehicles  or  other  objects, 
"collision"  has  Its  usual  meaning  of  striking 
together  or  striking  against,  and  the  policy  in- 
cludes the  case  of  an  automobile  striking 
against  any  other  object,  whether  that  object 
be  standing  or  In  motion,  under  the  exception 
to  the  rule  of  ejusdem  generis,  where  the  par- 
ticular term  Includes  the  whole  genua,  as  does 
the  term  "vehicle,"  so  that  such  policy  author- 
izes recovery  for  a  collision  with  the  embank- 
ment alongside  the  road. 

fEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  OoUi- 
sion.] 

4.  Appeal  and  error  ^=>I04I  (4)  —  Permitting 
amendment  to  conform  to  proof  admitted 
without  objection  does  not  require  reversal 
unless  prejudicial. 

Even  if  It  was  error  to  admit  evidence  over 
the  objection  that  it  was  not  snstained  by  the 
allegations  of  the  complaint,  the  subsequent 
permission  to  amend  the  complaint  to  conform 
to  the  proof  so  amended  does  not  require  re- 
versal of  the  ease  in  the  absence  of  a  showing 


»Por  otber  cases  see  same  topic  and  KBY-NDMBEB  In  all  Ka7-Numb«red  DlgtsU  and  lodeui 
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that  the  amsDdmeiit  snrprlaed  or  prejudiced  de- 
fendant, in  view  of  Civ.  Code  191S,  par.  422, 
proriding  that  all  pleadings  or  proceedings  may 
be  amended  at  any  atage  of  the  action,  eapecial- 
ly  where  no  daim  of  anrprise  was  made  when 
the  amendment  was  allowed,  end  when  a  con- 
tinoance  was  later  granted  to  permit  defendant 
to  prodnce  farther  testimony,  bat  It  failed  to 
do  so. 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  W.  A.  O'Connor.  Judge. 

Aettcm  by  J.  F.  Johnson  agalnat  the 
Soutbem  Casualty  Company  <m  an  automo- 
bile inrarance  policy.  Judgment  for  plain- 
tut,  and  d^oidant  appeals  firom  tbe  judg- 
ment, and  from  tbe  order  overmllng  a  mo- 
tion for  new  trial.  Affirmed. 

Leslie  C.  Hardy,  of  N<«ales,  for  appel- 
lant 

S.  r.  Noon,  of  Nogales,  for  as^llee. 

BfcALISTER,  J.  Tbis  la  an  action  on  a 
policy  of  automobile  insurance  lasued  to 
Bir  Singh  and  J.  F.  Johnson,  of  Nogales, 
Ariz.,  on  September  10;  1920,  by  tbe  Southern 
Casualty  Company,  upm  a  certain  seven- 
passenger  Hudson  car.  model  1920  "O,"  for 
the  sum  of  $3,000.  From  a  Judgment  for 
plaintiff  for  the  full  amount  prayed  for,  to- 
getha  with  9450  statutory  damages,  $160 
attorney's  fee,  and  costs,  and  an  order  over- 
mllng  appellant's  motion  tor  a  new  trial,  it 
has  brought  the  case  here  for  review. 

An  Indorsement  that,  in  ctmslderatlon  of 
an  addltlcmal  prelum  of  $31,  the  policy  al- 
so covers  damages  to  the  automobile  be- 
ing In  accidental  coIllai<n  during  the  period 
Insured  with  any  othw  automobile,  vehicle 
or  object,"  was  attadied  to  the  policy,  whldi 
contained  the  usoal  provisions,  among  them 
bting  one  stating  that  wltbtn  60  days  after 
loss  or  damage  the  assured  "shall  render  a 
atatmnent  to  tile  company,  signed  and  swmi 
to  by  said  assured,  stating  the  knowledge  and 
b^f  of  the  assured  as  to  the  time  and  cause 
of  tlie  loss  and  damage,  the  Interest  of  the 
assured  and  of  all  others  in  the  property, 
the  amount  of  damage  and  tiie  amount 
claimed."  In  the  original  complaint,  upm 
which  Qvwtlee  vent  to  trial,  neither  a  com- 
pliance with  this  provision  nor  a  waiver  of 
its  terms  was  pleaded,  but  at  the  concludon 
of  his  evidence  the  rourt  permitted  him  to 
amend  bis  complaint  to  conform  to  his  proof. 
Introduced  over  objection,  that  appellant  bad 
wtilved  the  filing  of  the  protxC  of  loss. 

Tbe  first  two  assignments  challenge  the 
Bufflclency  of  tbe  evidence  to  support  the 
finding,  and  the  Judgment  based  thereon, 
that  the  automobile  was  injured  by  being  in 
an  accidental  collision  with  the  canal  em- 
bankment. It  appears  from  the  testimony 
that  the  car  was  sold  by  Johnson  to  Bir 
Singh,  and  $600  paid  on  the  purchase  price, 
both  parties  becoming  coinsurees  under  tbe 


P<^C7,  though  Bir  Singh  transferred  Ms  In- 
terest in  it  to  Johnson  before  suit  was  filed; 
tliat  Btr  Singh  drove  the  car  to  the  Imperial 
Valley,  Cal.,  where  it  was  to  be  used,  and 
that  within  two  weeks  thereafter,  to  wit, 
on  September  24th,  he  had  an  accident  while 
driving  along  the  highway  from  Brawley  to 
El  Centre,  In  that  state,  vhldi  resulted  In 
the  car's  being  overturned  and  greatly  dam- 
aged ;  that  on  the  side  of  and  paralldlng  tiw 
road  on  which  be  was  driving  Is  the  embank- 
ment of  the  Brawley  main  canal,  which  is 
six  or  eight  feet  high,  and  made  of  earth  and 
other  material  taken  tdxa  the  canal,  and 
that  the  highway,  according  to  custom  In 
that  valley,  consists  of  two  parallel  roads, 
separated  by  a  raised  border,  so  that  one 
side  may  be  flooded  in  dry  seasons  without 
impairing  tbe  passabillty  of  tbe  other;  that 
Bir  Sins^  accompanied  by  one  Golab  Singh, 
was  driving  In  a  northeasterly  direction  from 
Brawley  on  the  road  to  the  right  and  next 
to  the  embankment,  when  a  car  driven  by  a 
Japanese  on  the  road  to  his  left  came  up 
from  the  rear,  but  before  overtaking  him 
crossed  over  to  the  road  on  which  he  was 
traveling  and  passed  him,  and,  in  order  to 
prev'ent  being  run  into,  he  swerved  his  car, 
then  running  about  26  or  30  miles  an  hour, 
slightly  to  tbe  right  At  this  point  the  con- 
tentions dlv»ge,  appellant  daimlng  that  the 
evidence  dlsdoaes  that  when  the  car  swerved 
to  the  right  It  ran  *iipon  and  along  or  over 
the  embankment,  and  in  returning  to  the 
highway  upset  or  turned  over,  and  that  the 
injury  to  the  automobile  was  occasioned  1^ 
its  upsetting  or  turning  over,"  while  appellee 
contends  that  the  testimony  shows  that  It 
ran  Into  tbe  embankment*  which  waa  rough 
and  almost  perpendicular  at  thla  point,  and 
was  ovMrtumed.  In  other  words,  it  Is  ap- 
pellants position  that  there  was  no  ctdllslon 
with  tbe  onbankment,  but  rather  a  "nmnlng 
upon  and  along  or  over  it,"  lesultfnc  in  the 
upsetting  and  overturning  of  the  car,  wh«e- 
as  anidlee  datms  tliat  tbe  automoblte  did 
collide  with  the  embankment,  and  that  tbe 
Golllaion  was  tiie  cause  ot  the  tip^irer. 

The  oonrt  found  the  fact  to  be  as  ^Imed 
by  appellee  and  aivellant  challenges  the  suf- 
fl<dency  oC  the  testimony  to  support  tttia  find- 
ing, baring  its  contention  upon  two  letters 
mitten  by  Bir  Singh  Just  after  tiie  accident 
and  an  affidavit  signed  and  swoni  to  by 
him  tua  Novonber  9tb,  thereafter,  in  wMdi 
language  is  nssd  Justifying  Its  position.  But 
the  verslm  of  the  accident  accepted  by  tbe 
court  and  rdled  on  appellee  to  support 
its  finding  Is  given  In  the  depoaitlim  of  ^ 
Singh,  and  corroborated  in  cwtaln  important 
particulars  by  the  testinKmy  of  several  other 
witnesses  who  arrived  at  the  scene  of  the 
accident  shortly  after  it  occnrred,  and  whose 
depositiMis  describe  the  con^tioD  of  tlie  car 
and  the  embankment  as  they  appeared  at 
that  time.  It  vUl  serve  no  nstful  purpose 
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to  Klve  In  detail  the  conflicting  testimony  on 
this  point ;  It  la  SDfflcient  to  say  that  under 
It  the  conrt  could  have  come  to  either  con- 
clusion, that  there  was  or  that  there  was  not 
a  collision  with  the  embankment  which 
caused  the  upset  and  damage  to  the  car,  and 
the  finding  would  have  had  substantial  sup- 
port 

[1]  The  oondnsloD  reached,  therefore,  is 
determinatlTe  of  the .  Insurer's  liability,  be- 
cause recovery  la  sought  solely  under  the 
proTUdon  of  the  policy  rendering  the  Insur- 
ance company  liable  for  damage  to  the  au- 
tomobile "by  being  In  accidental  collision 
•  •  •  with  any  other  •  •  •  object," 
and  necessarily  a  finding  that  **tiie  automo- 
bile accidentally  collided  with  an  onbank- 
ment  ot  earth,  •  •  *  and  as  a  result 
thereof  It  was  damaged."  establishes  liabil- 
ity, while  a  finding  that  the  damage  resulted 
from  an  upset  or  tip-over  caused  by  the  au- 
tomobile's being  run  "upon  and  along  or 
orer^  an  incilnlug  embankment,  as  dalmed 
by  appelant,  would  not,  acoordli^  to  Uie 
authorities,  bring  the  acddent  among  those 
insured  a^nat,  for  the  reason  that  an  up- 
set and  colll8l(m  are  not  regarded  as  the 
same.  This  Questlan  was  discussed  as  fol- 
lows by  the  Supreme  Court  of  Wlseongin  in 
Belt  v.  American  Insurance  Co.,  173  Wis. 
B33,  181  K.  W.  7SS,  14  A.  L.  a  179.  where 
the  testimony  disclosed  that  the  driver  of  an 
automobile  wa6  endeavoring  to  turn  his  car, 
and,  while  doing  so,  backed  It  upon  soft 
ground  when  it  gradually  setUed  and  tilled 
over: 

"While  it  is  true  that  insurance  ecmtracts 
should  be  construed  most  strongly  against  the 
insurer,  *  *  *  yet  they  are  subject  to  the 
same  rules  of  construction  applied  to  the  lan- 
guage of  any  other  contract.  It  is  a  funda- 
mental rule  [of  construction]  that  the  language 
ti  a  contract  Is  to  be  accorded  its  popular  and 
usual  afgnifieanGe.  It  is  not  permissible  to  im- 
pute an  nnnsual  meaning  to  language  used  in 
a  contract  of  insurance  any  more  than  to  the 
language  of  any  otber  contract.  The  incident 
causing  the  damage  to  the  automobile  here  in 
qaestiOD  la  spoken  of  in  common  parlance  as 
an  upset  or  tip-over.  If  it  were  the  purpose 
to  insure  against  damage  residting  from  sudi 
an  accident,  why  should  not  audi  words,  or 
words  of  similar  import,  have  been  used?  We 
cannot  preeume  that  the  parties  to  the  contract 
intended  that  an  opset  coold  be  construed  as  a 
collision  in  the  absence  of  a  closer  association 
of  the  two  Inddents  in  popular  understanding.'' 

To  the  same  effect  are  the  foUowlng: 
Moblad  V.  Western  Indemnity  Co.  (CaL  App.) 
200  Pac  750;  Stuht  et  ux.  v.  United  States 
Fidelity  A  Gtiaranty  Co.,  89  Wash.  93,  154 
Pac.  137. 

[2]  However,  an  upset  or  tip-over  resulting 
in  damage  may  itself  be  caused  by  a  colli- 
sitm,  and,  where  this  is  true,  the  insurer  Is 
just  as  liable  under  an  "accidental  collision 
policy"  as  though  the  damage  had  resulted 


directly  fr<Hn  the  collision,  because  the  In- 
Jury  to  the  car  Is  as  much  due  to  the  colli- 
sion, though  Indirectly,  as  If  the  upset  had 
not  occurred.  Even  In  those  policies  con- 
taining a  proTislon  excluding  damage  result- 
ing from  collision,  due  wholly  or  In  part  to 
upsets,  a  recovery  cannot  be  defeated  where 
the  upset  Is  the  result  of  a  collision.  14  B. 
G.  1274 ;  Harris  v.  American  Casualty  Co., 
83  N.  J.  Law,  641,  85  AtL  194,  44  L.  R.  A.  (N. 
S.)  70,  Ann.  Cas.  1914B,  846.  Such  a  "policy 
does  not  mean  that  where  a  collision  has 
first  taken  place  there  can  be  no  recovery  be- 
cause as  the  result  of  the  collision  the  ma- 
chine le  upset."  Babbitt  on  Motor  Vehicles 
(2d  Ed.)  par.  788;  Universal  Service  Co.  v. 
American  Insurance  Co.,  213  Mich.  523,  181 
N.  W.  1007,  14  A.  L.  R.  183. 

[S]  As  used  in  this  policy,  the  word  "colli- 
sion'' has  its  usual  meaning  of  "striking  to- 
gether, or  striklug  against,"  and  Includes 
the  case  of  an  automobile  striking  against 
any  other  object,  whether  that  object  be 
standing  or  in  motion,  or  whether  it  be  an- 
other automobile,  vehicle,  some  similar  ob- 
ject, or  something  altogether  different,  be- 
cause the  rule  of  ejusdem  generis  does  not 
apply,  but  rather  the  exception  to  It,  which 
gives  general  words  following  particular 
words  Including  all  of  their  class  a  inclining 
different  from  that  of  the  specific  words.  As 
said  In  Bell  t.  American  Insurance  Co., 
supra: 

"By  the  rule  of  construction  known  as  eins- 
dem  generis,  general  words  f oUowtng  particular 
words  are  limited  to  other  spedes  of  the  same 
genus.  The  particular  words  are  presumed  to 
describe  certain  apedes  and  the  general  words 
to  be  used  for  the  purpose  of  including  other 
apedes  of  the  same  genofl.  The  rule  ia  baaed 
on  the  obvious  reason  that  if  the  I^eglBlature 
had  intended  the  general  words  to  be  used  in 
their  unrestricted  sense  they  would  have  made 
no  mention  ot  the  particular  daasei.*  8tt  Oyc. 
1120.  It  has  been  held  that  the  rule  does  not 
apply  where  the  spedflc  words  embrace  all 
objects  of  their  class  so  tiiat  the  general  words 
must  bear  a  different  meaning  from  the  specific 
words  or  be  meantnglesa.  United  States  Ce- 
ment Co.  V.  Cooper,  172  lad.  S80,  88  N.  E. 
60.  We  think  the  reason  supporting  the  rule 
also  dictates  the  exception,  and  that  the  excep- 
tion applies  to  the  worda  of  this  policy  provi- 
sion. Unless  the  word  'object'  as  here  used  be 
construed  as  Including  an  object  of  a  different 
class,  it  is  meaningless,  as  the  term  *vehide,* 
it  seems  to  us,  Includes  every  species  within 
the  genus.  We  are  disposed  to  construe  this 
provision  as  sulBelentiy  broad  to  indnde  a  col- 
lision with  objecte  otber  than  automobfles  or 
vehicles." 

[4]  The  complaint  had  failed  to  plead 
either  a  compliance  with  the  provision  of  the 
policy  requiring  appellee  to  render  the  com- 
pany, within  GO  days  after  loss  or  damage, 
verified  proof  of  the  same,  or  facte  show- 
ing a  waiver  of  it,  yet  evidence  of  the  latter 
was  received  during  the  trial,  over  Rppei- 
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lanffl  objection  thst  there  was  not  in  eppel- 
lee*8  pleaffing  any  allegation  upon  wblch  to 
base  it,  and  at  the  conclusion  of  bis  teetl- 
mony  he  was  permitted  to  amend  his  coin- 
plalnt  to  conform  to  this  proof,  which  dis- 
closed that  the  agent  of  the  company  at 
Nogales,  Ariz.,  who  had  written  the  policy, 
one  J.  C.  Barnes,  and,  through  him,  the  com- 
pany  Itself,  had  been  notified  of  the  accident 
immediately  after  It  occurred,  and  that  ap- 
pellee was  told  by  him  soon  thereafter  that 
the  company  was  working  on  the  adjust- 
ment, and  that  It  would  not  be  necessary  for 
blm  to  file  proof  of  loss,  or,  to  use  the  lan- 
guage of  appellant's  counsel,  "It  cannot  be 
disputed  that  J.  C.  Barnes,  the  local  agent  of 
appellant,  gave  appellee  to  understand  that 
the  making  and  filing  of  the  proof  of  loss,  as 
provided  by  the  policy,  would  not  be  re- 
quired." The  objection  Is  not  to  the  suf- 
ficiency of  the  evidence  to  prove  a  waiver, 
but  to  the  action  of  the  court  In  permitting 
an  amendment  to  conform  to  proof  errone- 
ously admitted  because  not  founded  upon 
any  averment  In  the  complaint  and  season- 
ably objected  to  upon  this  ground.  There 
are  a  number  of  authorItic»  upholding  this 
view.  See  Mendenhall  v.  Harrisburg  Water 
Co.,  27  Or.  38,  39  Pac.  399,  and  31  Cyc.  452, 
with  citations  in  the  note.  There  Is  no 
claim,  however,  that  by  permitting  the 
amendment  appellant  was  surprised,  prej- 
udiced, or  deprived  of  any  defense,  but 
merely  that  an  abstract  rule  of  procedure 
was  not  followed.  In  a  situation  of  this 
kind  the  following  language  of  the  Supreme 
Court  of  Kansas  In  Snider  t.  Windsor,  77 
Kan.  67.  93  Pac.  600,  applies  with  force: 

"If,  however,  we  should  concede  that  the  al- 
lowance-of  the  amendment  was  techntcfiUy  er- 
roneous, still  the  substantial  rights  of  tbe  de- 
fendants were  not  affected  thereby.  Tbe  issue 
between  the  parties  appears  to  have  been  fully 
and  fairly  tried,  and  no  complaint  fs  made  of 
the  final  result.  In  this  situation  the  language 
of  Mr.  Justice  Burcfa  in  HopkinsoD  v.  Conley, 
76  Kan.  65,  88  Pac.  649.  is  pertinent:  'If  it 
be  conceded  that  th«  rules  of  procedure  have 
been  violated  tn  this  ease  tbe  judgment  cannot 
for  that  reason  alone  be  overturned.  The  Leg- 
islature has  enjoined  upon  this  court  the  duty 
of  looking  beyond  defects  and  errors  in  plead- 
ings snd  proceedings  to  ascertain  if  they  did  in 
fact  affect  the  substantia]  rights  of  the  party 
complaining  of  them.  Fixed  rules  are  to  be 
observed  and  enforced,  but  not  merely  for  the 
purpose  of  vindicating  them.  Harm  must  re- 
sult from  a  wrong  decision  or  it  cannot  be  re- 
Tersed.  "The  court  in  every  stage  of  action, 
must  disr^ard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party;  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 


son of  sudi  error  or  defect**  Oode,  |  140; 
Gen.  Stat  1001.  {  4674.'** 

See  the  following:  Jordan  t.  Grelg.  S3 
Colo.  360,  80  Pac.  1046;  LooisTiUe  ft  S.  L 
Traction  Co.  v.  Lotttdi,  50  Ind.  App.  426,  lOS 
K.  B.  903;  Oaldery  Green,  95  Cal.  630.  30 
Pac.  786;  Seely  t.  Stolts'a,  Inc..  32  CaL  App. 
458,  163  Paa  681;  File  Conselmann.  106 
Kan.  845, 187  Pac  878;  Bishop  t.  Baialey.  28 
Or.  119,  41  Pac  936;  Wolf  v.  Wolf,  88  Kan. 
205,  128  Pac.  374;  Firebaogh  t.  Burbank. 
121  GaL  186,  63  Pac.  560. 

The  statutes  of  Arizona  are  very  liberal 
on  tbe  amendmoit  of  pleadings.  Para^ph 
422,  Revised  Statutes  of  1913.  proTiclea 
that— 

"All  pleadings  or  proceedings  may  upon  leave 
of  the  court  be  amended  at  any  stage  of  the 
action  witliin  snob  time  as  tlie  coifrt  may  pre- 
scribe." 

And  tbis  court  said  in  Baker  v.  Maseeh,  20 
Ariz.  201,  179  Pac.  63,  that  in  this  state  "it 
is  common  practice  to  allow  amendments  to 
conform  to  the  proofs  at  any  stage  of  the 
proceedings."  It  Is  a  matter  larg^  with- 
in the  di-scretton  of  the  trial  court,  and,  un- 
less it  clearly  appears  that  there  has  been 
an  abuse  of  this  discretion,  it  is  not  the 
province  of  this  court  to  interfere.  Consoli- 
dated Canal  Co.  t.  Peters,  6  Ariz.  80,  46  Pac. 
74;  Gartlan  v.  C.  A.  Hooper,  ft  Co.,  177  Cal. 
414,  170  Pac.  1115.  What  prompted  tbe 
court  to  admit,  under  tbe  circumstances,  tlie 
evidence  complained  of  does  not  ai^iear ;  but, 
having  received  it,  and  in  consequence  of  ita 
import  learned  that  a  correct  determlnati<a 
of  tbe  issues  could  not  be  had  without  a 
pleading  upon  which  to  base  ft,  tiieie  was  no 
error  in  permitting  an  amendment  bavins 
that  effect 

"Granting  an  amendment  during  the  progress 
of  tbe  trial  is  not  prejodidal  where  there  waa 
no  claim  of  surprise  and  no  oontinnanee  was 
asked  for."    4  C.  J.  946. 

See  Kanner  t.  Starts  (Tex.  Civ.  Appu)  203 
S.  W.  603,  above;  Steketee  v.  Waters.  108 
Mlcb.  177.  160  N.  W.  Se&  No  dalm  U  sur- 
prise, however,  was  made  when  the  amend- 
ment was  allowed,  but  a  eonttnnanoe  was 
asked  for  and  granted  for  a  period  ot  ttsa 
days,  after  the  evidoice  was  all  in,  to  permit 
appellant  to  iwodnce  further  testtmrniy. 
None,  however,  was  introduced,  and  tbe  case 
was  decided  on  the  facte  already  before  the 
court 

Mo  error  appearing,  tbe  Jodgmmt  Is  af- 
firmed. 

ROSS,  a  3^  and  FLANIGAN.  eonciir. 
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(71  Colo.  470) 

JEWEL  V.  JEWEL.    (No.  10051.) 

(Supreme  CoTirt  of  Colorado.    April  3, 
Rehearing  Denied  July  3.  1922.) 

1.  Divorce  «=»245(l)— Eqilty  may  nodt^  all- 
vony  itocree  when  ohaaged  olragnstaBoes 
nako  It  necessary. 

A  court  of  eguitr  by  virtue  of  its  general 
powers  has  authority  to  modify  a  decree  rela- 
tive to  alimony,  when  changed  circumstasces 
make  It  just  and  necessary. 

2.  Dtvom  «s»234— Where  divoroe  decreed  la 
eoanty  oourt,  snstalaing  denuirer  to  com- 
plaint for  $20,000  allmo^r  la  dlatrlet  eoart 
error. 

Where  divorce  was  granted  in  the  coun^ 
court  and  the  wife  decreed  possession  of  a 
house  for  life,  In  her  snbsegnent  action  in  the 
district  eonrt  for  alimony,  alleging  that  defend- 
ant to  Induce  her  to  consent  to  the  decree  con- 
cealed from  her  that  he  waa  owner  of  a  ranch 
and  other  property  valued  at  $50,000,  and  that 
the  proper  award  to  her  would  be  $20,000,  and 
that,  since  the  decree  was  entered  in  the 
county  court,  in  which  Jurisdiction  was  limited 
to  $2,000,  she  was  noable  to  have  the  decree 
modified  by  a  proceeding  !□  that  court,  the  dis- 
trict court  had  power  to  give  relief,  and,  It 
being  impossible  to  transfer  the  case  from  the 
county  court.  It  was  error  to  snBtain  a  demur- 
rer to  the  complaint  for  want  of  Jurisdiction. 

Department  1. 

Error  to  the  District  Court  of  Morgan' 
Onmty;  L.  C.  Steplienson,  Judge. 

Action  by  Mahala  E.  Jewel  i^ainat  James 
B.  JeweL  From  judgment  snstalning  de- 
murrer to  the  complaint,  plaintiff  brings  er- 
ror. Reversed  and  remanded,  wltb  direc- 
tions. 

Cocn,  Mallory  &  Faynteft  of  Ft  Morgan, 
for  plaintiff  In  error. 
James  B.  Jewel,  of  Ft.  Moigan,  pro  ae. 


TELLER,  J.  The  plaintiff  In  error  began 
a  suit  In  the  district  court,  and  by  her  com- 
plaint alleged  that  she  and  the  defendant 
were  married  In  1871  and  were  divorced  on 
Angust  6,  1914.  The  divorce  was  obtained 
in  a  suit  in  the  county  court,  begun  by  the 
defendant  In  error,  and  In  which  the  plain- 
tiff in  error  filed  a  cross-compIalnt;  the 
divorce  was  granted  upon  the  cross-com- 
plaint The  decree  gave  to  plaintiff  In  error 
possession  dnring  life  of  a  large  house  in  Ft. 
Hoi^n,  Colo.,  in  which  the  complaint  allies 
plaintiff  bad'  lived  during  the  succeeding 
years  and  suKK>rted  herself  and  defendant's 
daughter  by  renting  rooms  In  said  house. 

The  complaint  further  allied  that  the 
plaintiff  was  of  the  age  of  67  years,  a  chronic 
sufferer  from  Brigbt's  disease,  and  with  vi- 
tality so  Impaired  that  she  was  unable  to  do 
the  work  necessary  for  the  care  of  said 
house;  that  she  has  no  other  source  of  In- 
come; that  she  baa  been  compelled  to  pay 


JSWEL  y.  JEWEL  991' 
(107  P.) 

$1,000  to  reduce  a  mortgage  on  the  property 
to  prevent  foreclosure,  and  that  she  is  un- 
able to  8UH>ort  herseU  on  the  alimony  al- 
lowed her  by  said  decree;  that  the  defend- 
ant has  an  income  from  the  practice  of  law, 
and  is  possessed  of  considerable  real  estate 
in  Morgan  county  and  elsewhere,  and  Is 
worth  approximately  $50,000,  over  and  above 
all  debts  and  liabilities;  that  the  plaintiff, 
dnring  the  entire  married  life  of  43  years, 
kept  roomers  and  boarders  and  earned  con- 
siderable sums  of  money,  which  she  con- 
tributed to  the  Joint  fund ;  that  the  defend- 
ant, in  order  to  Induce  her  to  consent  to  the 
decree,  concealed  from  her  the  fact  that  he 
was  the  owner  of  a  ranch  of  the  value  of 
$30,000.  She  further  alleges  that  a  fair  and 
proper  award  to  her  by  way  of  alimony  from 
the  estate  of  the  defendant  woqld  be  $20,000 ; 
that  by  reason  of  the  fact  that  the  decree 
was  entered  Ih  the  county  court,  in  which 
the  jurisdiction  ta  limited  to  $2,000,  she  Is 
unable  to  hare  said  decree  modified  by  a 
proceeding  In  that  court.  Wher^ore  she 
prays  judgment  for  alimony  in  the  aald  sum 
of  $20,000  and  for  othet  equitable  relief,  eta 
A  (Lemuttet  was  filed  to  the  comirialnt,  ai- 
ling that  the  district  court  had  no  juris- 
diction to  modify  the  decree  of  the  county 
court;  ^st  the  complaint  falls  to  state  facts 
snffldent  to  constitute  a  cause  of  action,  and 
that  it  is  barred  by  lapse  of  six  months  from 
the  granting  of  the  divorce.  The  demurrer 
was  sustained,  and  the  cause  Is  now  before 
us  for  review  on  error. 

[1]  That  a  court  of  equity  by  virtne  of  its 
general  powen  has  authority  to  modify  a 
decree  relative  to  Alimony,  whra  changed  cir- 
cumstances make  it  just  and  necessary,  is 
asserted  by  tlds  court  In  Stevens  v.  Stevou, 
31  Colo.  188,  72  Pac.  1060. 

[1]  The  complaint  states  facts  which,  If  es- 
tablished, would  fully  justify  a  judgment  In 
favor  of  the  plaintiff.  This  is  not,  as  defend- 
ant In  error  supposes,  an  attempt  to  modify 
the  decree  of  the  county  court ;  it  Is  an  in- 
dependent suit  presenting  equitable  grounds 
for  relief,  and  the  authorities  cited  by  de- 
fendant in  error  are  not  In  point  That  the 
county  court  would  not  have  Jurisdiction  be- 
cause OEt  the  amount  Involved  cannot  be  dis- 
puted, and,  unless  equity  can  give  relief  in  an 
Independent  proceeding  in  the  district  court, 
there  would  be  no  relief  possible  to  the  plain- 
tiff. If  it  is  true,  as  plaintiff  alleges,  that 
she  aided  largely  In  accumulating  the  prop- 
erty now  held  by  the  defendant,  it  wonld  be 
intolerable  that  she,  having  become  unable 
by  virtue  of  age  and  sickness  to  support  her- 
s^f,  and  the  defendant  still  having  this  prop- 
erty, should  not  be  entitled  to  a  reasonable 
support  out  of  it 

As  to  the  power  of  the  district  court  to 
give  relief  In  a  case  of  this  kind  we  have  no 
question ;  It  being  bnposrible  to  transfer  the 
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tBM  from  the  county  court  to  the  district 
court,  and  thus  allow  the  qaestlon  to  be 
litigated  In  the  original  proceeding.  The  dts* 
trlct  court  erred  In  sastalning  the  dramrrer. 

The-  Judgment  Is  accordingly  revereed,  and 
the  cause  remanded,  with  directhHU  tat  far- 
ther proceedings  In  harmony  with  the  views 
herein  expressed. 

ALI^  and  BAILET,  JJ.,  concur. 

»  "8 

(71  Colo.  4») 

RUDB  et  at.  v.  WAQMAN  tt  al.  (New  10288.) 

(Supreme  (Tourt  of  Colorado.    June  ff,  1922. 
Bebearlng  Dented  Jaly  8,  1922.) 

CorporatkMs  «=32l  I  (3)— Minority  atookholder 
oaaoot  sue  to  redress  or  prevent  Injuries  to 
the  corporation  without  showing  why  oorpo- 
ration  has  not  brought  or  cannot  bring  action. 
Where  in  a  salt  b;  a  mlDority  sto<H^boI<]«r 
to  prevent  or  reiJresa  aliesed  injaries  to  the 
corporation  the  bill  faOs  to  show  why  the  cor- 
poration has  not  brought  or  could  not  bring  an 
acticm  for  the  same  purposes,  the  salt  cannot 
be  entertained  nor  a  receiver  appointed  a 
court  of  eqalty  so  as  to  take  the  management 
of  the  corporation  from  its  directors  and 
stockholders. 

Errw  to  District  Cteurt,  City  and  County 
of  Denvor ;  Clarotce  J.  Hortey,  Judge. 

Action  by  Abner  Wagman  against  the  Har- 
ahaU  Goal  Company  and  others.  Fran  a 
judgment  for  plaintiff,  defendants  i.  Rnde 
and  others  bring  error  and  ask  f«  a  soper- 
aedeas.  Judgment  reversed  and  remanded, 
and  supersedeas  denied. 

J.  B.  Boblnson,  of  Daiver,  for  plaintUfs 

In  error. 

WUUam  H.  Dickson,  of  Denver,  fdr  de- 
fendants in  error. 

WHITFORD,  J.  This  action  was  institut- 
ed by  Abner  Wagman,  Plaintiff,  v.  Marsliall 
Coal  Company,  I.  Bode,  Utto  Hasbach,  and 
N,  Weinberg,  Defendants.  The  defendants 
Bude  and  W^nberg  were  minority  stock- 
holders of  the  defendant  corporatidn. 

The  complaint  alleged  that  the  plaintiff 
"brings  this  action  as  president  and  a  di- 
rector of  the  company  and  as  a  stockholder 
and  as  a  creditor  for  and  on  his  own  behalf, 
and  on  b<Aalf  of  all  other  creditors  and 
Btockholdera"  The  prayer  was  for  the  ap- 
pointment of  "a  receiver  to  take  charge  of 
the  property  and  assets  of  the  defendant  the 
Marshall  Coal  Company  for  the  purpose  of 
preserving  and  protecting  the  same  from  the 
waste  and  depreciation.  Injury  and  damage 
now  resulting  through  the  wrongful  acts  of 
the  individual  defendants,"  and  for  an  in- 
junction against  the  Indlvidaal  defendants, 
and  for  an  accotmtlng  between  the  three  in  , 


dividual  d^endanta  and  tlie  defendant  coal 
company,  and  for  costs  and  general  relief, 
^nie  three  individual  d^endanta  Interposed 
a  general  demurrer  to  the  complaint  on  the 
grounds  that  the  facta  therein  alleged  were 
IttBuffldent  to  entiUe  the  plaintiff  to  an  in- 
junction, or  to  the  appointment  of  a  receiver 
of  the  defendant  company.  The  demurrer 
waa  overruled,  and  after  answers  filed  and  a 
hearing,  a  receiver  was  appointed.  To  re- 
view that  order  defendants  bring  error  and 
ask  for  a  supersedeas.  The  demurrer  should 
have  been  sustained.  The  averments  of  the 
bill  are  InsutUclent  to  give  the  plaintiff  as  a 
stockholder  a  sufficient  status  to  maintain 
the  action.  It  la  elementary  that: 

"The  right  of  a  stoAholder  to  sue  In  equity 
to  prevent  or  redress  Injuries  to  the  corpora- 
tion, depends  upon  his  inability  to  obtain  re- 
lief tliroQgh  the  corporation  or  its  officers. 
The  right  to  sue  is  primarily  in  the  corpora- 
tion; and  in  order  that  a  stocUwlder  may  sue 
in  his  own  name,  he  most  show  in  his  bin  or 
complaint  that  be  has  made  every  reasonable 
effort  to  obtain  relief  wltlUn  and  throoch  the 
corporation  by  requesting  the  directors  or 
other  officers  to  sue  or  take  other  proper  steps, 
and,  on  their  refusal  to  do  so,  by  applying  to 
the  stockholders;  or  else  he  must  show  tltat 
such  a  request  and  application  wonld  be  use- 
less because  the  directors  and  majoritr  of  the 
stockholders  are  tbemgelves  guilty  of  the 
wrongs  complained  of,  or  because  the  directors 
refuse  to  act,  or  are  guilty  of  the  wrongs,  and 
there  Is  no  time  or  power  to  call  a  meeting 
of  the  stockholders,  or  bedsnse  the  majori^ 
of  the  stodkholders  are  parties  to  or  approve 
the  wrongs.  Without  audi  a  showing  as  this, 
a  UU  or  complaint  by  a  stockholder,  where  the 
Injury  is  to  the  corporation,  is  demnrraUe.** 
Clark  and  HarshslI  on  Corporations,  {  648. 

There  was  an  entire  absence  of  these  es- 
sential auctions  in  the  bill  which  were 
necessary  to  establish  the  right  of  the  plain- 
tiff to  maintain  the  suit  No  showing  what- 
ever waa  made  why  the  corporation  did  not 
or  could  not  bring  the  action  to  prevent  or 
redress  any  supposed  Injuries  to  the  corpora- 
tion. Without  such  a  showing  a  court  at 
equity  cannot  appoint  a  receiver  at  the  suit 
of  a  minority  stockholder,  and  thus  take  the 
management  of  the  corporation  out  of  the 
bauds  of  its  directors  and  stockholders,  even 
for  a  limited  time. 

The  supersedeas  will  be  denied,  and  the 
judgment  is  reversed,  and  the  cause  Is  re- 
manded  to  the  court  below,  with  directions  to 
require  the  receiver  to  deliver  the  possession 
of  all  the  property  and  assets  received  by 
bim  as  such  receiver  to  the  person  from 
whom  he  acquired  such  po88esti<m,  and  to 
discharge  the  recover  and  to  dlsndas  tlie 
complaint. 

Superedeas  dnled ;  judgment  rsrersed  and 

rettianded. 

TELLER  and  DENISON,  JJ.,  concur. 


«s»rer  other  sansa  tae  wme  tople  and  KXY-NUMBS&  In  aU  Ker-Mumbwed  Digests  sad  Ind«m 


Digitized  by  Google 


UODt) 


(SIBioaL  tat 

OAS  PRODUCTS  CO.  v.  RANKIN,  Attyi  Qm^ 
«tal.  (No.  5031.) 

(Supreme  Coart  of  Mootana.  May  18,  1922. 
On  Motion  for  Beheartng,  July  8,  1922.) 

1.  Proparty  «=»7— ^and"  d«1la«d. 

Th«  word  *land"  indades.  not  only  the 
inrfaea  of  the  earth,  bat  ererything  under  or 
over  it 

[Bd.  Note.— Tor  other  definitions,  sea  Words 
and  Phrases,  First  and  Seeond  Series,  Laud.] 

2.  Comnioa  law  «=»3— >"Commoa  law"  daflaad. 

The  common  law  of  Ehigland  means  that 
body  of  jurisprudence  as  ^plied  and  modified 
by  the  courts  of  this  conntn^  np  to  the  time  it 
becama  a  nde  ct  dadsim  In  the  commoowaaltb. 

[Sid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Seeond  Series,  Com- 
mon Law.] 

S.  ConstRatloaal  law  «s>286(l)— Oas  «s»2— 
Statntee  Ilmltlag  of  aatural  gas  held,  a 
taklag  af  property  wlthaat  dae  proeeaa  of 

law;  *^wnanhlp." 
In  Tiaw  of  Const,  art  8,  |  S,  maUnc  the 
ri^t  to  acquire  and  possess  property  an  in* 
aUenable  right  and  Rer.  Codes  1921.  |  6722, 
providing  that  real  property  is  covered  by  the 
law  of  the  state  except  where  the  title  is  in 
the  United  Stntcs.  section  6663,  deflning  own- 
ership to  be  the  right  of  one  or  more  persons 
to  iwssess  and  use  it  to  the  excloBion  of  oth- 
ers, section  6770,  prorldlng  that  a  landowner 
in  fee  has  the  right  to  the  surface  and  every- 
thing permanent^  situated  beneath  or  above 
It  and  aectfon  8972,  adopting  the  commm  law 
of  Bngjand  which  recogidzes  ownership  of  the 
surface  owner  in  minerals,  sections  3550  to 
8552,  inclusive,  prohibiting  burning  natural  gas 
from  natural  gas  wells  so  as  to  prevent  the 
beat  therein  contained  from  being  fully  and 
actually  iq>plied  and  used  for  other  manufac- 
turing purposes  w  domestic  purposes,  are 
UDconstlluLloBal  aa  a  deprivation  of  property 
without  due  process  ct  law  withto  the  prohibi- 
tion of  the  Fourteenth  Amendment  and  Oimst 
art  8.  I  27. 

[Bd.  Note.— For  other  definitloBS,  sea  Words 
and  Phrases,  Birst  and  Second  Series,  Own- 
enhip.] 

4.  Mlaaa  aid  ■laerals  *s»48-^etrDlaaB  and 
gaa  are  part  of  natty  aa  bag  aa  th^  romaia 
la  tbt  graaad. 

The  general  rule  la  that  both  petroleum  and 
gas  as  long  as  they  remain  in  the  ground  are 
a  part  of  Uie  realty,  and  belong  to  the  owner 
of  the  land  as  long  as  they  are  on  It  or  in  it 
or  subject  to  his  control,  and  when  they  es- 
cape and  go  into  other  land  and  come  into  an- 
other's control,  the  title  of  the  former  owner 
is  gme,  and  when  pvodneed  <m  the  snrfaee  they 
become  personal  property  and  belong  to  the 
owner  of  the  weD. 

5.  Eminent  domain  ^=92(1)— Depriving  own- 
er of  snrfaee  of  right  to  reduce  gas  underiy- 
Isg  land  to  posaeaalen  Is  a  "taking  of  private 
property." 

'  Denying  the  owner  of  the  surface  the 
right  to  reduce  gas  underlying  his  land  to  pos- 
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sesndon  is  a  "taUng  of  private  property"  with- 
in the  prohiMtioD  of  Comet  art  8,  |  14,  pro- 
hibiting taking  private  pn^iertT  for  pnblie  nsa 
without  first  makiiig  just  compensation. 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phrases,  Second  Series,  Taking.] 

6.  Canstltatloaal  law  «e»4^-Ev«ry  Mendnent 
la  favor  of  aet  will  be  nada,  aalesa  Its  an- 
ooastitatlaaall^  amieara  byroad  a  raasoa- 
aMe  donbt 

The  constitutionality  of  an  act  Is  presumed, 
and  every  tatendment  in  its  favor  wiB  be  made 
unless  its  unconstitutionality  appeara  beyond 
a  naaonaUe  doubt 

On  MotitHi  tor  Behearing. 

7.  Appeal  aad  error  4»833(5)— New  aieaiber 
•f  ooart  will  net  partake  la  ooasldoratlaa  of 
BiatioB  for  reheariag. 

Where  a  case  Is  decided  by  a  bare  majority 
of  the  court,  a  new  member  will  not  partake 
in  deciding  a  motion  for  a  reheariiMF.  where  to 
do  so  would  require  passing  on  the  case  on  ita 
merits  as  disposed  of  on  the  original  hearing 
and  his  dedsiou  on  the  motion  for  rehearing 
might  have  the  effect  of  reversing  the  prior 
determination  of  the  case. 

Cooper  aad  Hi^owaj,  JJ.,  dissenting. 


Appeal  from  District  Court  Lewis  and 
Clark  County;  A.  J.  Horsky,  Judge. 

Suit  by  the  Oas  Products  Company  against 
Wellington  D.  Baokin,  Attorney  Oeneral,  and 
another.  SYom  Judgment  for  defendants, 
plaintiff  appeals.  Beveraed  and  remanded, 
with  directions. 

Gunn,  Bas^  ft  Han,  of  Helena,  for  aKwl- 
lant 

W.  D.  Bankln,  Atty.  Gen.,  and  D.  B. 
Toung,  of  Baker,  for  respondents. 

GAIiEN,  J.  This  is  an  action  In  injunc- 
tion, involving  solely  the  question  of  the  con- 
stitutionality of  chapter  125  of  the  Laws  of 
1021.  On  defendants'  motion,  judgment  on 
the  pleadings  was  granted  and  entered.  The 
appeal  is  from  the  judgment. 

The  purpose  of  the  suit  Is  to  enjoin  the 
defendants  from  enforcing  or  attempting  to 
enforce  the  statute,  which  provides  In  part 
as  follows: 

"Section  1.  The  use,  consumption  or  burning 
of  natural  gas  taken  or  drawn  from  any  nat- 
ural gas  well  or  wells,  or  borings  from  which 
natural  gas  Is  produced  for  the  products  where 
such  natural  gas  is  burned,  consumed  or  other- 
wise wasted  without  the  heat  therein  contained 
being  fully  and  aetoally  applied  and  ntiliaed 
for  other  manufacturing  purposes  or  domestic 
purposes  Is  hereby  declared  to  be  a  wasteful 
and  extravagaot  use  of  natural  gas  and  Ib  here- 
by declared  to  be  unlawful. 

"Sec.  2.  No  person,  firm  or  corporation  hav- 
ing the  pOBsesBion  or  C9ntrol  of  any  natural 
gas  well  or  weUs,  except  as  herein  provided,  or 
borings  from  wfaldi  natural  gaa  is  produced, 
whetiier  as  a  contractor,  owner,  lessee,  agent 
or  manager,  shall  use,  sell,  or  otherwise  dla- 
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pose  of  Bfttartf  (u,  th«  product  of  any  sudi 
well  or  wells,  or  borings  for  the  purpose  of 
manafactnrinc  or  prodadog  carbon  or  other 
resultant  prodacts  from  the  bnminc  or  con- 
sumption of  snob  natural  gas,  without  the  heat 
therein  contained  being  fully  and  actoally  ap- 
plied and  utilised  for  other  manufacturing  pur- 
poses or  domestic  purposes. 

"Sec.  S.  Any  person,  firm  or  corporation  vio- 
lating any  of  the  provisions  of  this  act  shall 
be  guilty  of  a  misdemeanor  and  shall  be  pun- 
iidied  by  a  fine  of  not  less  than  one  hundred 
dollars  ($100.00)  or  more  than  one  thousand 
dollars  ($1,000.00)  for  each  offense  and  each 
and  every  day  in  which  any  person,  firm  or 
corporation  shall  violate  any  of  the  provisions 
Aereof  shall  constitute  a  separate  offense  here- 
under and  subject  the  offender  to  the  pena]^ 
hereby  provided."  Sections  8660  to  86{K2,  inc., 
R.  C.  M.  1021. 

It  appears  that  the  plaintiff  Is  a  South 
Dakota  corporation,  legally  and  regularly  do- 
ing business  in  Montana ;  tbat  It  owns  In  fee 
250  acres  of  land  in  Fallon  connty,  upon 
which  there  are  gas  wells  producing  gas  by 
natural  flow  in  merchantable  quantities; 
that  prior  to  the  enactment  of  this  statute 
the  plaintiff  erected,  owned,  and  operated, 
and  now  owns  and  operates,  a  factory  for  the 
manufacture  of  carbon  black  from  natural 
gas  derived  from  its  wells,  which  are  located 
1%  miles  from  the  town  of  Baker ;  that  the 
factory  conedsts  of  32  fireproof  building,  to- 
gether with  packing  houses,  warehouses,  con- 
veying and  packing  machinwy,  machine 
shops,  tanks,  and  other  buildings,  madiinery 
and  equipment,  covering  several  acres  of 
ground,  In  the  construction  and  erection  of 
which  the  plaintiff  has  expended  over  $200,- 
000.  The  constitutionality  of  the  act  is  at- 
tad^ed  as  violative  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
in  that  it  derives  the  plaintiff  and  others  of 
liberty  and  property  without  due  process  of 
law,  and  denies  to  the  plaintiff  and  others 
the  equal  protection  of  the  laws ;  that  It  vio- 
lates the  provisions  of  section  10  of  article  1 
of  the  Constitution  of  the  Cnlted  States,  In 
that  It  Impairs  the  obligation  of  contracts; 
and  further,  that  it  Is  contrary  to  eqni^  and 
good  conscience  and  to  the  letter  and  spirit 
of  the  Cimstltntlon  of  the  state  of  Montana. 

Were  we  content  to  accept  the  views  ra- 
presaed  by  the  Supreme  Court  of  the  United 
States  as  the  rule  of  property  rights  in  this 
state,  our  task  In  determining  the  questions 
presented  would  be  comparatively  easy. 
However,  the  danger  of  establishing  such  a 
principle  In  this  state  is  apparent,  and  al- 
thou^  we  entertain  the  very  highest  r^rd 
and  respect  for  Uie  decisions  of  the  Supreme 
Ckmrt  of  the  United  States,  we  do  not  feel 
constrained  to  follow  mindly  Its  determina- 
tions affecting  the  rights  of  our  dtlxens,  es- 
pedally  in  view  of  our  own  cwiBtltatlonal 
guaranties,  ^e  act  In  question  la  the  same 
as  the  statute  of  Wyoming,  oonsldered  in  the 


case  of  Walls  v.  Midland  Carbon  Oo.,  dedded 
by  the  Supreme  Court  of  the  United  States 
December  13,  1920  (254  U.  S.  300,  41  Sup. 
Ct  118.  65  L.  Ed.  276).  except  that  the  Wyo- 
ming statute  (Laws  1919,  c.  125)  applies  only 
to  gas  wells  or  sources  of  supply  of  natural 
gas  "located  within  ten  miles  of  any  incor- 
porated town  or  Industrial  plant"  In  that 
case  the  validity  of  the  Wyoming  statute  was 
sustained.  Chief  Justice  White,  Mr.  Justice 
Vandevanter,  and  Mr.  Justice  Ht^ynolds 
dissenting.  The  court  In  the  opinion  said: 

*Th«  question  in  the  case  is,  as  we  have  said, 
whether  the  legislation  of  Wyoming  is  a  valid 
exercise  of  the  police  power  of  the  state,  and 
brings  into  comparison  the  limits  of  the  power 
as  against  the  asserted  rights  <rf  property — 
whether  the  legislation  is  a  legal  conservation 
of  the  natural  resonrcea  of  the  state,  or  an 
arbitrary  Interference  with  private  rights. 
ContenHoDS  of  this  kind  have  been  before  this 
court  in  other  cases,  and  their  discussions 
and  deddons  have  materiality  here.  W« 
mean,  not  discussions  or  decisions  on  the  po- 
lice power  in  the  abstract  or  generality,  bat 
discusaions  and  decisions  involving  conations 
and  principles  pertinent  to  the  present  case. 

"It  will  be  observed  that  the  act  under  re- 
view does  not  prohibit  the  use  of  natural  gas 
absolDtely.  It  probibita,  or,  to  use  its  worde, 
declares  it  to  be  a  'wasteful  and  extravagant 
use  of  natural  gas,*  when  it  is  burned  or  con- 
sumed 'without  the  heat  therein  contained  be- 
ing tuUy  and  actually  applied  and  utilised  for 
other  manufacturing  purposes  or  domestie 
purposes.'  But  not  even  that  unlimitedly,  but 
only  when  the  'gas  well  or  source  of  supply  is 
located  within  ten  miles  of  any  incorporated 
town  or  industrial  plant*  Such  is  the  prohibi- 
tion upon  the  nser  or  consumer.  There  is  a 
prohibition  upon  the  owner  or  lessee  of  wells 
within  the  designated  distance  from  a  town  or 
industrial  plant  to  sell  or  diivose  of  the  gas 
except  under  tiie  spedfied  conditions  for  the 
purpose  of  manufacturing  or  producing  carbon 
or  other  resultant  products.'  There  are  two 
elements,  therefore,  to  be  considered:  (1) 
The  distance  of  the  wells  from  an  incorporated 
town  or  industrial  plant;  (2)  the  element  of 
beat  utilisation  for  mannfacturing  or  d<Hnestie 
putposes.  These  elements  are  the  determining 
ones  In  the  accusations  against  the  law.  The 
first  Is  the  basis  ot  the  discrimination  cbarged 
against  it;  the  second  is  the  basis  of  the  charge 
tbat  the  law  deprives  the  companies  of  their 
property  by  the  rain  of  their  business  and 
capital  investments,  and  impairs  tiie  obligations 
of  pre-existing  contracts." 

After  reviewing,  dlscnsslng,  and  applying 
the  cases  of  Bacon  t.  Walker,  204  U.  S.  311, 
27  Sup.  a.  289,  61  L.  Ed.  499.  Ohio  OU  Ca  v. 
Indiana.  177  U.  S.  190,  20  Sup.  Gt  676,  44  L. 
Ed.  729,  and  Llndal^  t.  Natural  Carbonic 
Gas  Co..  220  U.  S.  01,  31  Sup.  Ct  337.  65  U. 
Ed.  369,  Ann.  Gas.  19120,  100,  It  was  bdd 
that  the  Wyoming  statute  is  a  legitimate  ex- 
erdse  of  the  police  poww,  and  not  constitu- 
tionally objecti<Huible  under  the  Constitution 
of  the  United  States  as  taking  property  with- 
out due  process  of  law  or  as  aa  unreasonaMe 
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or  arbitrary  dlBcrlmlnation.  The  Wyoming 
case  is  dted,  and  rdled  npon,  by  coniuWI  for 
the  defendant 

The  Snpreme  Court  of  the  state  of  Indiana 
auGFtained  the  constltuticmallty  of  an  act  mak- 
ing it  unlawful  for  any  person,  firm,  or  cor- 
poration operating  a  natnral  oil  or  gas  well 
to  permit  the  flow  of  gas  or  oil  therefrom  to 
escape  Into  the  open  air,  and  directed  the  is- 
snance  of  an  injnnction  against  the  operators 
for  the  maintenance  of  a  pnbllc  onisance  and 
the  commission  of  waste.  State  t.  Ohio  Oil 
Co.,  ISO  Ind.  21,  40  N.  E.  809.  47  L.  R.  A.  627. 
This  case  waa  reviewed  by  the  Sopreme 
Oourt  of  the  United  States  on  writ  of  error 
(Ohio  OU  Co.  T.  Indiana,  177  U.  S.  190,  20 
Snp.  Ct  576,  44  Lk  Bd.  729),  and  It  was  there 
held  that  the  act  is  not  in  violation  of  the 
Constltntlon  of  the  United  States,  and  that 
its  enforc^ent  as  to  persons  whose  obedi- 
ence to  its  commands  were  coerced  by  In- 
junction Is  not  a  taking  of  private  property 
without  adequate  compensation,  and  does  not 
amount  to  a  denial  of  due  process  of  law, 
contrary  to  the  provisions  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  but  is  rather  a  regulation  by  the  state 
of  Indiana  of  a  subject  which  especially 
comes  within  its  lawful  authority.  Upon  ex- 
amination of  the  cases  cited  and  relied  npon 
by  the  Supreme  Court  of  the  United  States  in 
the  Wyoming  case,  it  will  be  found  that  Its 
decision  is  based  on  the  holding  announced 
in  the  Indiana  case;  the  lattn  being  on  writ 
of  error  from  the  Snpreme  Court  of  the  state 
of  Indiana,  And  the  former  on  appeal  from 
the  federal  IMstrlct  Court  of  Wyoming.  In 
the  Wyoming  case,  the  Supreme  Court  ac- 
cepted the  Indiana  rule  of  property  as  stat- 
ed by  the  Supreme  Court  of  Indiana  (State  v. 
Ohio  OU  Co..  supra),  followed  by  the  United 
States  Snprone  Court  on  review  (Ohio  Oil 
Co.  T.  Indiana,  supra),  but  this  does  not  nec- 
essarily require  that  we  shall  declare  the 
rule  for  Montana  the  same,  especially  If  not 
in  accord  with  our  constitutional  and  stat- 
utory provisions,  and  views  respecting  the 
established  rules  of  property  In  Montana. 

In  the  Indiana  case  the  Supreme  Court  of 
the  United  States,  noting  the  iaoli  of  har- 
mony existing  in  the  decisions  of  Indiana  on 
the  subject,  commented  as  follows: 

'Without  pausing  to  weigh  the  reasoniDg  of 
the  opinions  of  the  Indiana  court  in  order  to 
ascertain  whether  tbey,  in  every  respect,  har- 
monize, it  is  apparent  that  the  cases  in  ques- 
tion, ia  accord  with  the  mle  of  general  law, 
srttle  the  mla  itf  property  in  the  state  of  In- 
diana, to  be  as  foBows:  Although  in  virtue  of 
his  proprietorship-  the  owner,  of  the  surface 
may  bore  wells  for  the  purpose  of  extracting 
natural  gas  and  oil,  untQ  these  substances  are 
actually  reduced  by  him  to  possessioD,  he  has 
no  title  whatever  to  them  as  owner.  That  is, 
be  baa  the  exclusive  right  on  his  own  land  to 
seek  to  acquire  them,  but  they  do  not  become 
his  property  until  the  effort  has  resulted  in  do- 
minion and  control  by  actual  possession.  It  is 


also  dear  from  the  Indfasa  eases  dted  tiiat,  in 
the  absence  oi  regulatltw  by  law,  every  owner 
of  the  sorfaee  within  a  gas  field  may  prose- 
cute his  efforts  and  may  reduce  to  possession 
all  or  every  part,  if  possible,  of  the  deposits 
without  violatinc  tlie  rights  of  the  other  mu- 
face  owners." 

The  Supreme  C^urt  of  the  United  States  In 
the  Indiana  case:  ^^ry  properly  accepted  and 
followed  the  mle  of  property  relating  to  oil 
and  gas  declared  by  the  Supreme  Court  of 
Indiana.  Jackson  v.  Chew,  12  Wheat  153, 
167  (6  L.  Ed.  588).  In  the  case  just  cited, 
the  court  said: 

"It  is  true,  that  many  of  the  cases  in  which 
this  court  has  deemed  Itself  bound  to  conform 
to  state  dedslons,  have  arisen  on  the  con- 
stroctton  of  statutes;  but  the  same  rule  has 
twen  extended  to  other  eases;  and  there  can 
be  no  good  reason  assigned,  why  it  should  not 
be,  when  it  is  applying  settled  rules  of  real 
proper^.  This  court  adopts  the  state  de- 
cisions, becaiue  tbvy  settle  Oie  law  vplicable 
to  the  case;  and  the  reasons  assigned  for  this 
course,  apply  as  well  to  rules  of  t^nstractiou 
growing  out  of  the  common  law,  as  the  statute 
law  of  the  state,  when  applied  to  the  title  of 
lands.  And  such  a  coarse  is  indispensable,  in 
order  to  preserve  aniformlty;  otherwise,  the 
peculiar  constitution  of  the  judidal  tribunals 
of  the  states  and  of  the  United  States,  would 
be  productive  of  the  greatest  mischief  and 
confusion. " 

Under  the  doctrine  established  in  the  In- 
diana case,  It  follows  as  of  course,  that  if 
there  is  no  ownership  of  an  oil  or  gas  well  In 
the  earth,  but  merely  a  coequal  right  in  all 
owners  of  land  In  which  the  reservoir  of  oil 
or  gas  exists,  to  take  and  appropriate  from 
the  common  reservoir  the  oil  or  gas  therein, 
the  taking  of  one  of  more  than  his  just  pro- 
portion is  an  infrtnganent  of  the  rights  of 
the  others.  On  the  other  band,  according  to 
the  rule  In  Pennsylvania  and  other  states, 
the  surface  owner  has  the  same  right  to  and 
ownership  of  the  oil  or  gas  within  his  land 
as  he  has  to  the  timber  on  the  surface  and 
the  solid  minerals  below  the  surface,  and  can- 
not be  limited  in  the  quantity  he  may  take. 

The  case  of  LIndsley  v.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61. 31  Snp.  Ot.  337,  S5  L.  Ed. 
369,  Ann.  Cas.  1912C,  160,  referred  to  In  the 
opinion  in  the  Walls  Case,  involved  the  va- 
lidity of  a  statute  of  New  York  prolilblting 
the  pumping  or  otherwise  drawing  by  arti- 
ficial plant  from  any  well  made  by  boring  or 
drilling  into  the  rock  mln^al  waters  holding 
in  solution  natnral  mineral  salts  and  an  ex- 
cess of  carbonic  gas,  producing  an  unnatural 
fiow  of  carbonic  acid  gas  for  the  purpose  of 
extracting,  collecting,  compressing,  liquify- 
ing or  vending  such  gas  as  a  commodity  oth- 
erwise than  In  connection  with  the  mineral 
water  and  other  mineral  Ingredients  with 
which  it  was  associated.  The  case  was  de- 
cided by  the  Circuit  Court  for  the  Southern 
District  of  New  York  (170  Fed.  1023)  upon 
the  authority  of  Hatbom  v.  Natural  Car- 
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bonle  Qas  Co,  IM  K.  Y.  320.  87  B.  504,  23 
UB.A.(N.  &)436kl28Am.St.  Bep.  OSS.  16 
Ann.  Gas.  089.  Upon  an  ezamlnatkni  of  tbis 
last-mentioned  cas^  It  will  be  lOond  tbat, 
while  tbe  conunon-law  rale  ot  real  property 
*BM  recognised,  it  was  tbat  this  rule 
limits  tba  sor&ce  owner  to  tbe  water  which 
uatnrallT  finds  Its  way  Into  bis  land,  and  in 
tbe  course  of  its  opinion  the  conrt  said: 

"It  bas  been  sugtreated  that  the  Saratoga 
\nitera  are  of  a  peculiar  character  and  more 
m  the  nature  of  minerala  than  water,  and 
that,  therefore,  the  um  of  them  by  the  land- 
-)wner  ahoald  be  governed  by  different  rules 
than  those  which  ordinarily  apply  to  the  use 
of  subterranean  waters.  It  may  be  answered 
to  this  suggestion  tbat  subterranean  waters 
have  always  been  treated  as  a  mineral  In  the 
decisions  relating  to  their  use  and  enjoyment, 
and  that  no  distinctioD  In  this  case  can  be 
predicated  upon  the  peculiar  diaracter  and 
quantity  of  the  aalts  and  gases  which  happen 
to  be  hi  solution.  Westmoreland  N.  Gas.  Co. 
T.  De  Witt,  130  Fa.  8t  28S,  240;  People's 
Oas  Co.  T.  ^ner,  ISl  Ind.  27T,  280.  The  case 
of  Huber  t.  Herkel,  117  Wis-  856,  hag  been 
pressed  on  our  attention  by  the  appellant  both 
as  sustaining  its  right  at  common  law  to  draw 
water  and  gas  as  it  has  been  doing  and  also 
as  denying  the  right  of  the  Legislature  to 
pass  the  atatute  next  to  be  ccnsldered.  In  that 
case  the  conrt  was  construing  the  constitu- 
tionality of  a  law  providing  in  substance  that 
any  owner  or  operatw  of  an  artesian  well 
who  permitted  it  to  diadiarge  more  water  than 
waa  reasonably  necesaary  for  hia  use,  thereby 
materially  diminishing  the  flow  of  water  In  any 
other  artesian  well  in  the  same  vicinity,  should 
be  liable  for  damages.  In  the  course  of  its 
consideration  of  this  law  it  was  stated,  .'ao  it 
seems  ineTitable  that,  in  this  state  at  least, 
the  ri|ht  of  a  landowner  to  sink  wells  and 
gather  and  nse  percolating  waters  as  he  will 
*  *  *  is  a  property  right,  which  cannot  be 
taken  away  from  him  or  impaired  by  legisla- 
tion, unless  by  way  of  the  exercise  of  the 
right  of  eminent  domain,  or  by  the  police 
power,'  and  it  was  then  held  tbat  the  etatute 
was  not  a  proper  ez&rclse  of  police  power  and 
was  unconstitutional.  It  Is  to  be  said  of  this 
case  as  greatly  diatinguiahing  it  from  the 
present  one  that  it  waa  dealing  witii  tiie  nat- 
oral  flow  of  percolating  watera  and  not  with 
a  flow  unnaturally  forced  by  artifldal  means. 
If,  however,  some  of  the  broad  statements 
made  in  the  opinion  should  be  deemed  per- 
tinent to  such  facts  as  are  disclosed  here  and 
to  sustain  the  right  of  a  proprietor  to  use  at 
will  subterranean  waters  under  the  circum- 
stances disdosed  in  this  case,  it  must  be  said, 
aa  was  intimated  in  the  Wisconsin  case  itself, 
that  the  courts  of  this  state  and  of  that  on« 
disagrea  on  this  sabject" 

And  the  fact  should  not  be  overlooked  that 
tbe  New  Y<Hrk  statnte,  considered  in  the 
ease  ctf  Undsley  t.  Natural  Carbonic  Gas  Co., 
was  directed  against  "pumping  or  otherwise 
drawing  by  artificial  ai^Uance^"  while  ttie 
Montana  statute  applies  to  gas  which  uat- 
nraUy  finds  its  way  to  tbe  surfftce  through  a 
weU. 


Tbe  basis  for  ttie  holding  in  the  Ohio  Oil 
Company  Case  is  stated  In  tbe  oplnicm  In 
West  T.  Kansas  Natural  Gas  Co.,  221  V.  S. 
229,  81  Sup.  Ct064,5BL.Ed.nfi,35IiB. 
A.  (N.  8.)  U93,  as  follows: 

'7he  statute  <^  Indiana  waa  directed  against 
waste  of  the  gas,  and  was  aostained  becaoae 
it  protected  the  use  of  all  the  sarfsce  owners 
against  the  wsste  of  any.  The  statate  was 
one  of  true  conservation,  seeoring  the  rights 
of  property,  not  impairing  tiiem.  Its  purpose 
waa  to  secure  to  the  common  owners  of  the 
1^8  a  proportionate  acqnisiti<Hi  of  it,  a  re- 
duction to  possession  and  property,  not  to  take 
away  any  right  of  use  or  disposition  after  it 
had  thus  become  property.  It  was  sostsined 
because  such  was  its  purpose;  and  we  said 
that  the  surface  owners  of  the  soU,  owners 
of  the  gaa  as  welt,  could  not  be  dq^rired  of 
the  right  to  reduce  It  to  possession  without 
the  taking  of  private  property.  It  surely  can- 
not need  argument  to  show  that  if  they  could 
not  be  deprived  of  the  right  to  reduce  the  gas 
to  possession  they  could  not  be  deprived  of 
any  right  which  attadied  to  It  when  in  poa- 
sesdon.** 

In  the  case  last  dted,  a  statute  of  Okla- 
homa (Laws  1907,  c  07),  prtAibiting  tbe 
transpOTtation  of  natural  gas  from  tbe  state, 
was  declared  unconstitntional  upon  tbe 
ground  that  It  waa  an  interference  with  in- 
terstate commerce.  Tbe  court  in  the  course 
of  its  <^inion,  after  referring  to  and  dtscusB- 
lug  tbe  Ohio  Oil  Company  Case,  said : 

"The  OUahoaaa  sUtate  far  transeeuta  the 
Indiana  statnte.  It  does  whst  this  eourt  tttok 
paioa  to  show  that  the  Indiana  statute  did 
not  do.  It  does  not  protect  the  righta  of  all 
surface  own  are  against  the  abuses  of  any.  It 
does  not  alone  regulate  the  right  of  the  re- 
duction to  poBseasion  of  the  gas,  but  when  the 
right  is  ezerdsed,  when  the  gas  becomes  prop- 
erty, takes  from  it  the  attributes  of  property, 
the  right  to  dispose  of  it;  indeed,  adects  its 
market  to  reserve  it  for  future  purdiasers  snd 
use  within  tiie  state,  on  the  ground  that  the 
welfare  of  the  state  wiB  thereby  be  subserved. 
The  results  of  the  contention  rq»d  its  accept- 
ance. Gas,  when  reduced  to  possesdon,  is  a 
commodity;  it  belongs  to  the  owner  of  the 
land,  and,  when  reduced  to  possession,  is  his 
indiridual  property  subject  to  sale  by  him, 
and  may  be  a  subject  of  intrastate  commerce 
and  interstate  commerce." 

It  is  noteworthy  tbat  Chitf  Justice  White, 
who  wrote  the  o^nion  In  tbe  Indiana  case, 
and  Mr.  Justice  Vanderanter,  author  of  the 
opinion  In  tbe  Natural  Carbwlc  Gas  Com- 
pany Case,  both  dissoited  in  the  Wyoming 
case.  BeajBona  for  tbe  dissait  are  not  as- 
signed, but  It  is  apparent  they  did  not  believe 
tlie  Wywning  statnte  cwstiitntional,  notwith- 
standing their  Tlews  theretofore  eziwessed. 

Since  tbe  coustitutlimality  of  the  act  la  at- 
tacked, both  under  the  federal  and  state 
Constitution,  we  believe  it  to  be  our  duty,  Ir- 
respecUve  of  tbe  holdings  of  other  courts,  to 
consider  and  apply  ^le  provisions  of  our  own 
Constitution  and  general  statutes  thereto. 
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aod  Uedare  the  rule  otpropaiy  for  Montana.. 
Tbe  OoDStitution  and  general  laws  of  tbe 
state  of  Montana  contain  the  following  pro- 
visions declaratory  of  property  rights  in  this 
state.  Section  3  of  article  3  of  the  ConsUtu- 
tlcm  declaret  that: 

"AH  persons  are  bom  eqaally  fre«,  and  hSTe 
certain  natursX  essential,  and  inalienable  rights, 
among  which  may  be  reckoned  the  right 
*  *  *  of  acqniring,  possessing,  and  protect- 
ing property,"  etc 

Section  14  of  the  same  article  provides: 

"Prirate  property  shall  not  be  taken  or 
damaged  for  pablic  use  without  just  compen- 
sation having  been  first  made  to  or  paid  into 
court  for  the  owner." 

Section  27  of  this  artlde  jwoTides: 

"No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 

And  section  0722,  B.  C.  M.  1921,  provides: 

"Real  property  within  this  state  is  governed 
by  the  law  of  the  state,  except  where  the 
title  Is  M  tbe  United  States." 

"The  ownership  oi  a  thing  Is  the  right  of 
one  or  more  persons  to  possess  and  use  it  to 
the  exclusion  of  others."  Section  6668,  B.  G. 
M.  1921. 

"The  landowner  in  fee  has  the  right  to  the 
surface  and  to  everything  permanently  sit- 
nated  beneath  or  above  It"  Section  6770,  B. 
C.  M.  1921. 

"The  common  law  of  England,  so  far  as  it 
is  not  repugnant  to  or  InconsiBtent  with  the 
Constitution  of  the  United  States,  or  the  Con- 
stitntion  or  laws  of  this  state,  or  of  the  Codes, 
is  the  rule  vt  dedaion  In  all  the  courts  of  tiiis 
state."   Section  6672,  B.  U  If.  1021. 

[1]  Tbe  common-law  rule  1b  stated  thus  by 

Blackstone: 

*Xand  hath  also,  in  its  legal  signification, 
an  indefinite  extent,  upwards  as  well  as  down- 
wards. 'OujuB  est  solum,  ejus  eat  usque  ad 
ccelnm,'  Is  the  maxim  of  the  law;  upwards, 
therefore,  no  man  may  erect  any  building,  or 
the  like  to  overhang  another's  land;  and  down- 
wards, whatever  Is'  in  a  direct  Ibw.  between 
the  surface  of  any  land  and  the  center  of  the 
•artli,  belongs  to  the  owner  of  the  surface ; 
as  is  every  day's  experience  in  the  mining 
countries.  So  that  the  word  land*  indudes 
not  on^  the  surface  of  the  earth  but  every- 
thing under  it,  or  over  it."    Blackstone,  Bk. 

2.  p.  la 

[2]  Tbe  common  law  has  been  a  part  of  our 
Systran  of  Jurisprudence  from  tbe  organiza- 
tion of  Montana  Territory  to  the  present  day. 
State  ex  rel.  Ford  v.  Toung,  64  Mont  401, 403, 
170  Pac.  947.  The  common  law  of  England 
means  that  body  of  Jurisprudence  as  applied 
and  modified  by  the  courts  of  this  country  up 
to  tli<t  time  it  became  a  rule  of  decision  In 
this  commonwealth,  ^tna  Accident  &  Lia- 
bility Co.  V.  Miller,  54  MonL  377,  382,  170 
Pac.  760,  U  E.  A.  1918C,  954.  - 

In  Pennsylvania  where  the  common-law 


rule  of  real  property  la  applied  to  oU  and 
gas.  It  was  held  lawful  for  landowners  to 
use  what  Is  termed  a  gas  pimip  In  an  oil 
well  on  their  property  to  increase  the  flow  of 
oil,  by  withdrawing  gas  from  the  well  by 
suction,  although  the  use  of  such  power  de- 
creased the  production  of  oil  and  gas  Id  their 
neighbors'  wells.  Jones  v.  Forest  Oil  Co., 
194  Pa.  379,  44  AU.  1074.  48  Ll  B.  A.  748. 

"A  landowner  has  tbe  absolute  rl^t  to  dig 
a  well  beneath  tbe  surface  of  his  land,  and  if, 
in  the  exercise  of  such  right,  he  dries  up'  his 
neighbor's  well  by  diverting  the  percolating  wa- 
ters underground  which  snpply  it,  the  incon- 
venience which  such  neighbor  suffers  therefrom 
is  damnum  abaque  injuria."  Houston  &  T.  C 
Bailroad  Co.  v.  East,  98  Tex.  146,  81  S.  W. 
279,  66  L.  B.  A.  738.  107  Am.  St.  Bep.  62% 
4  Ann.  Cas.  827. 

And  the  rule  laid  down  in  this  case  is 
supported  by  the  weight  of  authorities.  See 
note  in  4  Ann.  Cas.  829. 

In  the  case  of  M.  O.  P.  Co.  v.  B.  &  M.  C. 
C.  A  S.  M.  Co.,  27  Mont  536,  71  Pac.  1005, 
this  court.  In  an  opinion  by  Chief  Justice 
Brantly,  In  discussing  the  common-law  rule 
relating  to  land,  as  tbe  same  applies  to  min- 
ing claims,  said: 

"It  is  true  that  the  defendant  was  and  is  in 
possession  of  the  surface  of  the  Pennsylv.ania 
claim.  From  this  fact  the  presumption  arose 
that  it  had  title  to  and  possession  of  everything 
beneath  the  surface.  The  doctrine,  'Cujus  est 
solum,  ejus  eat  ad  inferos,'  applies,  but  not 
in  the  same  sense  as  It  does  to  other  species 
of  real  estate.  At  common  law  this  presump- 
tion was  condosire  where  there  was  no  res- 
ervation in  the  grant,  or  where  It  did  not  op- 
erate tv  reason  of  some  local  eoatom.  Under 
the  mining  laws  of  the  United  States,  however, 
it  is  not  condustve.  except  as  against  one  who 
cannot  show  that  he  enters  beneath  the  sur- 
face in  pursuit  of  a  vein  of  which  be  owns  the 
apex  or  portion  thereof  so  Intercepted  by  the 
end  lines  of  his  etaim  thjAt  he  is  entitled  to 
foUow  It.** 

In  tbe  case  of  Byan  v.  Quinlan,  45  Mont 
621,  124  Pac.  612,  this  cotirt  quoted  with  ap- 
proval from  the  opinion  in  the  case  of  Cbat- 
fleld  V.  Wilson,  28  Yt  49,  as  follows : 

"Tbe  secret,  changeable,  and  uncontrollable 
character  of  underground  water  in  Its  opera- 
tions is  so  diverse  and  uncertain  that  we  cannot 
well  subject  it  to  the  regulations  of  law,  nor 
build  upon  it  a  system  of  rules,  as  ia  done  in 
the  caae  of  surface  streams.  Their  nature  la 
defined,  and  their  progress  over  the  surface  may 
be  seen  and  known  and  is  uniform.  They  are 
not  in  the  earth  and  made  a  part  of  It,  and 
no  secret  influences  move  them;  bnt  they  as- 
sume a  distinct  diaracter  from  that  of  the 
earth,  and  become  subject  to  a  certain  law— the 
great  law  of  gravitation.  There  Is,  then,  no 
difficulty  in  recognizing  a  right  to  the  use  of 
water  flowing  in  a  stream  aa  private  property, 
and  regulating  that  use  by  settled  principles  of 
law.  We  think  the  practical  uncertainties  which 
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mart  crer  attend  •abterranean  waters  ia  rea- 
MD  eiHmgh  wlir  It  nhoiild  not  be  attempted  to 
■object  them  to  certain  fixed  rules  of  bw,  and 
that  It  is  better  to  leave  them  to  be  enjoyed 
absolatelj  by  the  owner  of  the  land  as  one 
of  its  natoral  advantages,  and  in  the  eye  of 
the  law  a  part  of  it;  and  we  think  we  are  war- 
ranted in  this  view  by  well-coneidered  cases." 

Further  in  the  opinion,  BIr.  Ghl^  Justice 
BranUy,  q>eaklnc  for  this  court,  said: 

"The  ^neral  rule  thus  stated  is  subject,  bow- 
erer,  to  the  same  limitation  as  the  use  of  the 
land  itself,  viz.,  that  embodied  in  the  maxim. 
'Sic  utere  tuo  ut  alienum  non  ledas,*  or,  as  is 
said  in  some  of  the  cases,  the  use  must  be 
without  malice  or  negligence.  This  seems  to 
he  in  accfird  with  the  current  of  dedaions  in  the 
United  States." 

In  reviewing  the  decidons  of  the  courts 
ui>on  the  question  of  ownership  of  oil  and 
gas,  IMstrict  Judges  Pollock  and  Campbell, 
in  the  federal  District  Court  of  Oklahoma, 
in  the  case  of  Kansas  Natural  Gas  Ca  v. 
HaskeU  (a  a)  172  Fed.  545,  563,  said: 

"The  rule  of  property  right  in  natural  gas 
and  oil  in  all  the  states  save  Indiana  is  stated 
by  Mr.  Justice  Sbiras  in  Brown  v.  SpUman, 

156  U.  S.  665,  15  Sup.  Ct.  245,  39  L.  Ed.  304. 
as  follows:  'Petroleum  gas  and  oil  belong  to 
the  owners  of  the  land,  and  are  a  part  of  it, 
so  long  as  they  are  on  it  or  in  it.  or  subject  to 
his  control;  but  when  they  escape  and  go  Into 
other  land,  or  come  under  another's  control, 
the  title  of  the  former  owner  is  gone.  If  an 
adjoining  owner  drills  his  own  bind  and  tape 
a  deposit  of  oil  or  gas  extendii^  under  bis 
neighbor's  field,  so  that  It  comes  into  bis  well, 
it  beoomes  bis  property.'  See,  also,  Snyder  on 
Mines,  pp.  964-958,  |  1170;  Thornton  on  Oil 
and  Gas,  pp.  18-20;  White  on  Mines  and  Min- 
ing Remedies,  p.  223.  |  162;  Funk  v.  Haldeman, 
63  Pa.  248;  Stoughton's  Appeal,  88  Pa.  198; 
Blakeley  v.  MarshaU.  174  Pa.  429,  34  Atl.  661; 
Om  V.  Weston,  110  Pa.  317,  1  AtL  921;  Gas 
Co.  V.  De  Witt.  130  Pa.  249,  18  AU.  724,  6 
L.  R  A.  731;  Obartlers  Block  Coal  Co.  t. 
Hellom,  162  Pa.  207,  25  Atl.  697.  18  U  B.  A. 
702.  S4  Am.  St.  B^  645:  Hagus  t.  Wheeler. 

157  Pa.  841.  27  AU.  714.  22  L.  B  A.  141.  37 
Am.  St  Bep.  736:  Murray  v.  Alfred,  100  Tenn. 
100,  43  8.  W.  356.  39  L.  B.  A.  249,  66  Am. 
St  Bep.  740;  Moore  v.  Griffin,  72  Kan.  164, 
S3  Pat  396.  4  L.  B.  A.  (N.  3.)  477;  Isom  v. 
Kex  Crude  Oil  Co.,  147  Cal.  659.  82  Pac.  317: 
Ontario  Natural  Gas  Co.  v.  Gossfield,  18  Out. 
App.  666:  Hughes  v.  Pipe  Lines,  119  N.  T. 
428,  2S  N.  EL  1042;  WilUamson  v.  Jones,  39 
W.  Ta.  266.  19  S.  S.  436,  26  L.  B.  A.  222; 
South  Pemi  OQ  Co.  v.  Mclntire.  44  W.  Va. 
806,  28  8.  B.  922;  Carter  t.  Tyler  County 
Court  46  W.  Va.  806,  32  8.  B.  216.  48  L.  B. 
A.  726:  Williamsou  v.  Jones,  43  W.  Va.  562. 

27  S.  B.  411;  88  L.  B.  A.  694,  64  Am.  St 
Bep.  891;   WUson  v.  Youst  43  W.  Va.  834, 

28  8.  B.  781,  39  L.  R  A.  292;  Preston  v. 
White,  67  W.  Va.  278.  50  8.  E.  236;  Kelley  v. 
Ohio  OU  Co.,  57  Ohio  St.  328,  49  N.  E.  399, 
S9  L.  B  A.  766,  63  Am.  St  Bep.  721;  Gas 
Co.  V.  UUery,  68  Ohio  St  271.  67  N.  E.  494; 


Honemaker  Amos,  78  Ohio  St  ITO^  W  K 
B.  948^  4  L.  B.  A.  (N.  &)  980^  112  Am.  St 
Bep.  708;  Hafl  T.  Bead,  IS  B.  Hon.  (Ky.)  470; 
Brown  T.  Oilman.  165  TI.  S.  66S»  16  BiV'  Ct 
246,  39  L.  Ed.  804." 

[I]  Natural  gas  foniid  wlttiln  tin  terri- 
torlal  limits  at  this  state  la  not  a  product 
which  may  be  conserved  and  preserved  by 
law  as  a  tbing  In  which  the  people  have  a 
common  interest  as  flowing  streams,  wild 
animals,  etc;  and  one  who  by  lawful  right 
reduces  It  to  possession  has  the  absolute 
right  of  property  therein,  with  complete  au- 
thority to  use  the  same  tor  any  industrial 
purpose,  and  he  cannot  be  deprived  of  such 
right  by  the  state  without  Just  compensation, 
for  the  reason  that  to  us  it  appears  violative 
of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  Tnlted  States,  and  Is  con- 
trary to  the  guaranty  contained  In  section 
27  of  article  3  of  the  Constitution  of  Mon- 
tana. See  Kansas  Natural  Gas  Co.  v.  Has- 
kell, supra. 

We  do  not  intend  hereby  to  indicate  as 
our  opinion  that  the  state  government  may 
not  with  propriety  prevent  the  waste  of  nat- 
ural resources,  even  though  the  fee  of  the 
lauds  on  which  they  are  produced  are  pri- 
vately owned. 

r4,  S]  We  cannot  see  how  the  owner  of  the 
surface  can  be  deprived  of  the  right  to  re- 
duce gas  underlying  his  land  to  poasesalon 
without  the  taking  ot-  private  property.  12 
B.  C.  Ij.  866.   The  general  rule  Is  that— 

"Both  petroleom  and  gas,  as  long  as  they 
remain  in  the  ground,  are  a  part  of  the  realty. 
They  belong  to  tbe  owner  of  the  land,  and 
are  a  part  of  It  as  long  as  they  are  on  H  or 
in  It  or  subject  to  his  control  When  they 
escape  and  go  into  other  lands,  or  come  nnder 
anoUier*s  control,  tbe  title  of  the  former  own- 
er is  gone,  and  when  produced  on  the  surface 
they  become  personal  property  and  belong  to 
the  owner  of  the  well."  18  B.  C.  L.  1206: 
Lanyon  Zinc  Co.  v.  Freeman,  ^  Kan.  091.  75 
Pac.  995,  1  Ann.  Cas.  403. 

And,  as  above  indicated,  we  subscriba  to 
and  declare  this  to  be  the  doctrine  appUcabla 
in  Montana.  We  can  see  no  distinction  be- 
tween the  owner's  property  rights  to  min^- 
als  in  his  land  and  those  pertaining  to  gas 
taken  from  tbe  land  and  reduced  to  pos- 
session. 

Were  we  to  sustain  the  constitutlmiaUty 
<a  the  act,  thetB  would  be  no  limit  to  whidi 
the  Lefl^skitare  might  go  in  depriving  per- 
sona of  tbe  nae  at  private  ^perty  undw 
the  guise  of  the  police  power.  If  It  may  con- 
Btitutl(mall7  prohiUt  the  use  of  natoral  gas 
taken  frosn  prlrately  owned  pnqterty  tar  uas 
in  one  Industrial  or  manufacturing  Irasineea^ 
why  not  in  another?  If  ttie  rule  contended 
for  Is  i^ven  sanction,  the  use  of  natural  gaa 
In  blast  tomaoes.  ameltera.  factories,  or  for 
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cooldiic;  beaUnK  or  Ugbtlnf  If  e^tullj  m 
proper  sobject  for  mch  prohibitory  legiala- 
tlMi.  Uudeit  this  rale  tbere  Is  no  limit  to 
which  the  Legislature  may  not  go.  The  own- 
er of  coal  or  minerals  in  the  ground  may 
thus  legislative  control  have  his  property 
rights  80  limited  and  restricted  that  he 
would  be  otunpelled  to  aband<m  mining  al- 
though the  owner  of  the  fee  In  the  land, 
mie  same  rule  would  be  apiAlcable  to  perco- 
lating waters,  oil,  growing  trees,  and  agri- 
cultural aop%  grown  upon  the  land.  The 
landowner  would  be  subject  to  regulation 
as  to  the  number,  kind,  and  character  of 
trees  he  might  cut  on  his  own  land,  and  the 
conditUms  fori  cutting  imposed.  In  short, 
all  recojmlzed  principles  of  iffoperty  rights 
would  thus  be  destroyed.  If  the  L^Islature 
may  prohibit  the  burning  of  natural  gas  In 
the  manufacture  of  carbon  black  because  of 
the  loss  of  heat  units,  why  may  It  not  as 
reasonably  condemn  its  use  for  fuel  on  ac^ 
count  of  the  fact  that  the  carbon  black  con- 
tained therein  Is  wasted?  We  are  living  in 
a  free  government,  with  definite  guaranties 
of  property  rights,  not  under  the  rnle  of 
an  emperor  or  czar.  Svcb  leglalatlmi  is 
paternalistic  In  character  and  conflicts  with 
the  guaranttes  of  the  national  and  state 
Constitution  and  Is  contrary  to  the  theory 
upon  which  our  govemmmt  was  formed. 
The  paternal  theory  of  government  Is  odi- 
ous, and  Wft  should  not  treat  lightly  or  dis- 
regard tlie  sacred  rights  of  property  recc«- 
lUzed  and  guaranteed  by  the  government 

The  platutur  in  this  case  acqtUred  its 
property  in  good  taith  and  in  reliance  upon 
Its  vested  property  rights,  made  large  In- 
vestment in  a  plant  and  egnlpment,  and  the 
injustice  of  destroying  Its  property  and  In- 
vestment by  subsequent  l^slatlve  enact- 
ment Is  so  manifestly  unjust  and  unfair, 
that  the  act  should  not  be  upheld. 

[I]  We  are  not  unmindful  of  the  settled 
rule  In  this  state  that  the  constitutionality 
of  a  legislative  enactment  Is  prima  fade 
presumed,  and  every  Intendment  in  Its  fa- 
vor will  be  made  unless  Its  unconstitutional- 
ity ai^ara  beyond  a  reasonable  doubt 
State  ex  rel.  Bonner  v.  Dixon,  69  Ifont.  68, 
195  Pac.  841,  and  cases  there  collected. 

However,  the  act  under  consideration  is, 
In  our  opinion,  pernicious,  unreasonable,  and 
conHseatory  in  character;  it  violates  the 
constitutional  rights  of  property  of  the 
idalntlfl  in  this  state;  and  therefore  we 
have  no  hesitancy  in  declaring  it  tmconstl- 
tatlonal. 

For  the  reasons  stated,  the  cause  is  re- 
versed  and  remanded  to  the  strict  court, 
with  directions  to  enter  a  permanoit  injnno- 
tloo,  restraining  the  defendants  and  all  othr 
er  persofw  pretending  to  act  under  or  by 
vlrtne  of  the  authority  ot  such  st&tnte  tnm 
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In  any  manner  enfordng  or  attemptlnc  to 
^orce  the  same. 
Reversed  and  remanded. 

BRiNTLT,  a  J.,  and  ATBRS,  District 
Judge,  concur. 

AYERS,  District  Judge,  iritting  in  tfaoe  of 
BETNOLDS,  dlsQnallfled. 

COOPISR  and  HOLLOWAT,  JJ,.  dissent- 
ing. 

On  Motion  for  Blearing. 

PBB  CURIAM.  [7]  Por  the  reason  tbat 
the  motion  for  a  nbearing  does  not  ives^t 
any  iHK>posltlon  or  qnestion  which  was  not 
fully  considered  by  the  court  In  rendering  its 
decision,  and  not  anything  ia  thereby  pre- 
8«ited  to  change  the  opinion  of  any  member 
of  this  court  who  participated  In  the  original 
decision  upon  the  question  decided,  the  mo- 
tion for  r^earlng  Is  dmled.  Mr.  Justice 
FARR  takes  no  part  In  deciding  the  petition 
for  rehearing. 

The  petition  fbr  rehearing  Is  preswted  to 
the  court  under  such  drcumstances  and  ccm- 
ditions  as  to  present  cleariy  to  the  court  in 
view  of  the  fact  tbat  the  original  dedirion 
was  by  a  bare  majority  of  the  membership  of 
the  court  as  It  was  then  constituted,  the  pro- 
priety In  this  porticnlar  Instance  of  Mr.  Jus- 
tice FARR  participating  in  the  ccmalderatlmi 
of  the  petition  for  a  r^earlng.  In  view  of 
the  importance  of  the  question  of  practice  in- 
volved, it  is  deemed  proper  by  the  court  that 
its  views  in  relation  thereto  be  glvm. 

At  the  time  ot  the  argument  and  submis- 
sion of  this  cause  the  court  consisted  of  Mr. 
Chief  Justice  BRANTLT  and  Assodato  Jus- 
tices BEYN0LI>3.  COOPER,  OALEN,  and 
HOLLOWAT.  TbB  argument  was  heard  by 
the  full  bendi,  bvt  <m  account  of  the  subse- 
quent illness  of  Mr.  Justice  BBYNOLDS  he 
took  no  part  In  the  etm^deratlfm  of  the  easa 
Thereafter,  by  reason  of  the  disqualification 
of  Justice  RETNOLDS,  Judge  Boy  B.  AT- 
ERS,  one  ot  the  judges  of  the  Tenth  Judicial 
district,  who  had  bem  serving  on  the  Snpreme 
Court  Commission,  was  taken  from  the  Com- 
mission  and  called  Into  this  case  pursuant  to 
the  authoriO^  at  section  5  at  artide  8  of  ttte 
Constitution  of  the  state  of  Montana.  It  has 
been  sufseated  by  the  Attorn^  General  that 
Jodge  AYERS  was  called  into  the  case  be- 
cause of  a  deadlock.  While  it  Is  true  that 
tSuxe  was  a  deadlock-— the  membOTship  of 
the  court  as  It  was  tbea  constituted,  with 
Justice  REYNOLDS  being  absent  being 
equally  dliided— the  authority  for  calling 
in  Judge  AYERS  to  rtt  in  and  teke  part  In 
the  dedsion  of  ttie  case  was  not  because  of 
the  deadlock,  but  because  of  the  dlsQuallfica- 
tlon  of  Justice  REYNOLDS  due  to  his  iU-  < 
nesa  The  dedsion  of  the  court  was  ren- 
dered on  May  18,  1922,  the  opinion  of  the 
court  being  written  by  Mr.  Justice  QALEN, 
and  it  was  occurred  In  by  Mr.  CliieiC  Justios 
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BRAMTLT  and  by  Judge  AYERS,  sitting  In 
place  of  Mr.  Justice  REYNOM)S,  disquali- 
fied, Justices  COOPBR  and  HOLLOWAT 
dissenting.  Justice  REYNOLDS  died  on 
May  19,  1922,  and  Mr.  Justice  FARR  was 
ai^inted  to  this  court  to  fill  tbe  vacancy 
thus  caused.  In  the  meantime,  Mr.  Chief 
Justice  BRANTLY  became  disqualified  on  ac- 
count of  illness,  and  at  the  time  of  the  flUng 
of  the  petition  for  rehearing,  and  now,  Judge 
AYERS  is  sitting  In  his  place  In  the  catises 
submitted  to  the  court  The  petition  for  re- 
hearing was  filed  on  June  2, 1922. 

The  Attorney  General  argues  that  the  peti- 
tion for  rehearing  Is  not  made  because  of  the 
change  In  the  personnel  of  the  court;  at  the 
same  time  It  is  suggested  ttiat  the  court  as  It 
is  now  constituted  should  pass  thereon.  Mr. 
Justice  FARR  has  not  given  any  consideration 
to  this  case  on  Its  merits,  and  expresses  no 
Tiews  thereon.  For  him  to  now  participate 
In  the  consideration  of  the  petition  for  re- 
hearing would  require  that  be  consider  the 
case  on  its  merits,  and,  if  after  so  consider- 
ing the  case  he  should  be  com[>elled  to  dis- 
agree with  the  conclusion  reached  by  Mr. 
Justice  GALEN  and  concur  with  tbe  dissent 
of  Justices  COOPER  and  HOLLOWAY.  the 
ultimate  effect  would  be  to  reverse  the  deci- 
sion made  Just  shortly  before  he  became  a 
member  of  this  court  The  real  effect  of 
such  a  conclusion,  in  the  opinion  of  all  the 
Justices,  would  be  to  establish  a  precedent 
that  might  tiave  mischievous  and  unfortunate 
results.  There  Is  not  the  slightest  reason  to 
suppose  that  the  opinion  of  any  one  of  the 
members  of  this  court  who  participated  in 
the  original  decision  would  be  changed  if  a 
rehearing  should  be  granted  and  a  reargo- 
ment  were  allowed.  And  U  the  original  deci- 
Blon  of  this  court  should  be  reversed,;  in  the 
language  of  the  Suprraie  Court  of  Minne- 
sota, In  the  case  of  Woodbury  r.  Dorm  an, 
15  Minn.  341  (GIL  274): 

"TIiIb  result  would  follow,  not  from  a  con* 
Tiction  upon  th«  part  of  the  members  of  the 
court  by  which  tbe  case  was  originally  beard 
and  determined,  that  the  dedsion  was  errone- 
ous, nor  from  the  consideration  of  reasons  and ' 
argamenta  not  before  advanced  and  considered. ! 
but  solely  from  the  change  In  tbe  composition ! 
•f  the  court" 

Every  dtlxen  la  desirous  of  taaTing  our 
laws  definitely  established,  and  the  dedsion 
ot  the  majority  of  this  court  upon  any  legal 


proposition  oondng  before  it  Is  the  law  of  the 
state,  and  Aould  not  be  subject  to  change 
upon  the  change  of  the  personnel  of  tbe  court 
Rights  of  persons  and  of  j^voperty  would  nev- 
er be  secure  If  such  were  the  casa  Tbe  mat- 
ter has  been  given  thoughtful  and  earnest 
consideration  by  every  member  of  thla  court 
and  it  is  the  opinion  of  tbe  court  that  In  the 
orderly  and  proper  administration  of  Justice 
and  Interimtatlon  of  the  law,  the  motion  for 
rehearing  should,  tmder  the  circumstances 
and  conditions  of  .this  particular  case,  be 
acted  upon  only  by  the  members  of  the  court 
participating  in  the  original  decision. 

Tbe  petition  for  rehearing  has  been  teg- 
nlarly  and  carefully  considered,  and  tbe  peti- 
tioner is  not  denied  any  right  by  reason  of 
Mr.  Justice  FARR  taking  no  part  In  Its  con- 
sideratlon;  nor  Is  any  new  rule  being  an- 
nounced by  tbe  court  Tbe  matter  has  been 
considered  upon  the  conditions  as  they  ex- 
isted with  relation  to  this  particular  case. 
The  principles  underlying  the  proposition  in- 
volved and  controlling  tbe  court's  conclusion 
have  been  long  and  well  established  by  courts 
of  other  Jurisdictions,  and,  while  tbe  cases 
cited  are  not  entirely  similar  to  tbe  condi- 
tions presented  in  this  case,  the  fundamental 
principles  governing  the  attitude  of  the 
courts  towards  rehearlngs  and  reargnments 
are  the  same.  Tbe  Supreme  Court  <tf  the 
United  States,  in  the  early  case  of  Brown  v. 
Aspden.  14  How.  26,  14  L.  ^  311.  in  an 
opinion  by  Chief  Justice  Taney,  concurred  In 
by  the  entire  court,  annotmced  tbe  rule  for 
that  court  as  follows: 

"But  the  rule  of  the  court  is  this,  Tliat  no 
reargument  will  be  heard  in  any  case  after 
Judgment  Is  entered  unless  some  member  of  the 
court  who  conenrred  in  the  Judgment  after- 
wards doubts  the  correctness  of  his  opinion,  and 
desires  a  farther  argument  on  the  sabject-" 
Ambler  t.  Whipple.  38  WalL  278,  28  L.  Ed.  127: 
United  States  r.  Morehead,  1  Black,  4S8.  IT 
L.  Ed.  80;  Public  Schools  t.  Walker,  9  WalL 
60S.  19  L.  Ed.  960;  Carmtcbael  t.  Eberle,  177 
U.  S.  63,  20  Sup.  Ct  B71.  44  L.  Ed.  672; 
People  V.  Mayor,  26  Wend.  (N.  Y.)  254;  35  Am. 
Dee.  669;  McCntcheou  r.  Homer,  43  Mich.  483, 
6  N.  W.  668,  38  Am.  Rep.  212;  People  Ere- 
nfaig  News  AssX  Bl  Mich.  11,  16  N.  W.  18S» 
691. 

While  Mr.  Justice  FARR  takes  no  pnrt  In 
deciding  the  petition  for  rehearing,  he  agreen 
with  the  views  herein  expressed  at  to  Uia 
reasons  tor  his  not  parttclpatins. 
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(No.  4852.) 
July  li>,  1922.) 


1.  Maiielpal  eor|Mratloo»  ^816(4)  —  Con- 
plalit  Iwli  SHflldeat  to  show  kaowlodio  by 
tity  of  defeott  tidewidk. 

ATermenUi  in  complaint  In  action  for  tnjn- 
riM  received  br  fantng  on  iidewaft  that  at 
tht  date  of  the  acddent  and  for  more  than 
five  dajra  prior  thereto  defendant  had  care,  reg- 
olation,  BvperviBion,  and  control  of  the  partica- 
lar  atreet  and  sidewalk  in  question,  and  had 
knowledce  of  the  snow  and  Ice  on  the  sidewalk, 
or  tij  the  exercise  of  reasonable  care  coold  have 
ascertained  its  condition  and  the  dancer  inci- 
dent thereto,  and  had  fnll  knowledge  thereof  at 
an  times  mentioned,  was  snffident  to  show 
knowledge,  either  actual  or  constructiTe. 

2.  MsniolMl  MTporatloas  «c37e2— CKy  kald  to 
have  oeapMa  Mttot  of  saow  ta4  loo  aids- 
walk. 

Where  snow  and  ice  were  pennltted  for  a 
mneh  longer  period  than  five  days  to  accumn- 
late  upon  a  sidewalk  in  a  section  pstroled  by  a 
eitj  policeman,  the  dtj  had  actual  and  con- 
structive notice  thereof. 

3.  Maalolpal  osrporations  ^>77l— City  held  li- 
able for  lajarles  oaiised  by  sllppiao  m  Ios 
sidewalk. 

Where  snow  and  ice  were  permitted  to  ac- 
cumulate on  a  sidewslk  and  form  a  slipper?  and 
sliding  surface  so  that  It  was  dangerous  to  pass 
over  it  while  exercising  due  care,  the  dty  is 
liable  for  Injaries  caused  therefrom,  provided  it 
had  actual  or  ctmstmctiva  notice. 

4.  Maaldpal  Mrponitlona  <s»8I8(9)— Refusal 
to  exdnda  evldanoo  of  fall  of  wftoosa  aear 
the  sane  spot  where  pMatlff  slipped  bald  act 


In  an  action  for  injuries  received  1^  sup- 
ping on  snow  and  tee  on  sidewalk,  the  refusal 
to  exclude  testimony  of  a  witness  regarding  a 
fall  which  she  experienced  in  front  of  the.  va- 
cant lot  in  question  w&s  not  error,  where  the 
witness  testified  that  the  snow  and  ice  was  in 
front  of  the  whole  lot,  though  the  place  where 
she  fen  was  not  the  same  place  at  which  plain- 
tUf  fen. 

Api)eal  f*om  District  Court,  SDvct  Bow 
Comity;  Joeepb  R.  Jackson,  Judge. 

Action  b7  Mrs.  WllUam  Donrla  against 
the  City  of  Bntt&  Tram  a  Jndgmeot  for 
plaintUf  and  £rom  ui  coder  doiylng  moticoi 
for  new  trial,  defendant  amwals.  Affirmed. 

J.  O.  Davles,  of  Butte,  for  appellant. 
John  v.  Dwyer  and  N.  A.  Koteripi^  both 
of  Butte,  for  respcmdent 

COOPER,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  sutlered  by 
reason  of  a  fall  upon  a  sidewalk  of  a  street 
In  the  city  of  Butte  at  a  point  where  snow 
and  ice  had  foraied  causing  a  slippery  and 
alanting  surface.    FlalntUt  had  judgment, 
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and  defendant  appeals  firom  It  and  an  order 
denying  its  motion  for  new  trlaL 

The  snffldency  ct  the  complaint  was  qnea- 
tlonedk  boUi  by  goieral  demurrer  and  by  ob- 
jection to  the  Introdnctton  of  any  evidence^ 
at  the  beginning  of  the  trial. 

The  principal  groands  upon  which  the  de- 
fraidant  seeks  a  reversal  of  the  ]udgm«it  la 
that  by  neither  the  allegations  nco-  the  proof 
does  the  record  make  it  appear  that  the  de- 
fendant had  notice,  ^tber  actual  or  con- 
stmctlTe,  oCtbeestetoioeof  tbelceand  snow 
in  tr<mt  of  the  vacant  lot  In  qnestlon  tm  a 
time  Icmg  enough  to  liable  it  to  learn  of  tlie 
condition  of  the  walk  and  to  remove  the 
danger  after  notice  had  been  Imparted  to  It. 

[1]  The  plalnticr  was  permitted  to  amend 
ber  complaint  Of  this  the  defendant  does 
not  complain  In  ^Is  court.  After  the  ammd- 
ment  it  charged,  In  substance  that  at  tlie 
date  of  the  aocldoit,  and  for  a  Umg  time 
prior  thereto,  namely,  more  than  five  days; 
the  defendant  bad  the  care,  regulation,  su- 
pervision, and  control  of  the  particular 
street  and  sidewalk  In  question,  and  had 
knowledge  of  its  unsafe  condition,  or  by  the 
ezerdae  of  reasonable  care  upon  its  part,  or 
that  of  its  officers  In  authority,  could  have 
ascertained^  its  condition  and  the  danger  in- 
cident thereto,  and  that  af  all  the  tlmea 
mentioned  It  did  have  full  knowledge  there* 
of.  Tested  by  the  rules  laid  down  by  this 
court  in  a  case  In  which  similar  facts  were 
pleaded  aa  In  the  complaint  In  the  present 
case,  the  averments  were  aufflcleut  In  all  re- 
spects. Hurray  v.  City  of  Butte,  01  MaaL 
258.  151  Pac.  1051. 

[2, 9]  There  was  evidence  given  by  wit* 
nesses  for  both  plaintiff  and  defendant  tend- 
ing to  show  that  the  plaintiff  was  In  the  ex- 
erdse  of  due  care  when  she  f^l  and  sustain- 
ed the  injuries  complained  of;  that  the  con- 
dition of  the  place  on  the  sidewalk  where 
the  accident  happened  was  very  bad  on  ac- 
count of  the  ice  and  snow  which  had  been 
permitted  to  accumulate  and  remain  there; 
that  It  formed  a  slippery  and  slanting  sur- 
face extending  out  to  the  edge  of  the  side- 
walk toward  the  street  where  she  fell  and 
was  injured ;  that  It  had  existed  for  a  peri- 
od mucb  longer  than  five  days;  that  defend- 
ant had  both  actual  and  constructive  notice 
thereof;  that  It  was  a  portion  of  the  city 
patrolled  by  policemen  In  the  employ  of  the 
defendant,  and  snffident  to  show  that  in  the 
proper  exerdse'  of  its  municipal  functions 
the  city  ought  to  have  known  of  It,  and  that 
it  failed  to  remove  the  danger  arising  from 
Buch  accumulation.  Of  evidence  enough  like 
that  shown  in  the  present  case  to  make  that 
case  dedsive  of  the  prindpal  issues  now  to 
be  determined,  Mr.  Justice  HoUoway  uses 
this  language: 

"The  evidence  tends  to  show  due  care  on  the 
part  of  plaintifl^  and  we  think  is  amply  snffi- 
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dent  to  mske  oat  •  ease  fw  Uie  jory,  opon  th« 
theory  that,  if  the  ice  is  permitted  to  acctima- 
late  npon  the  walk  and  to  form  a  smooth,  slip- 
perr  surface  at  on  angle  or  slantinK  to  the 
plane  surface  of  the  walk,  so  that  it  twcomes 
fliffirult  «nd  dangerous  for  pedeitrians  to  pass 
over  it  while  exercising  ordinary  care,  then 
the  city  is  liable  for  injuries  caused  by  such  ob- 
struction to  traTel,  provided  it  bad  actual 
knowledge  of  the  condition,  or  by  reason  of 
lapse  of  time  onght  to  have  had  knowledge  of 
it,  and  falls,  after  such  knowledge,  to  remove 
the  obstruction  within  ft  reasonabla  time." 
Townsend  v.  Gtj  of  Botto,  41  Mont  410,  lOO 
Pac.  969. 

[4]  The  third  assignment  of  error,  and  the 
only  other  question  of  sufficient  moment  to 
require  consideration,  arose  upon  a  motloif 
to  strike  out  the  statement  of  a  witness  who 
told  of  a  fail  she  had  experienced  in  front  of 
the  vacant  lot  In  question,  beaiuse  it  was 
not  "the  same  place  or  the  same  site  In 
which  the  injuries  were  received  by  this 
plaintiff."  The  trial  court's  remark  that  the 
witness  bad  testified  that,  "the  snow  and  Ice 
was  In  front  of  the  whole  lot"  is  supported 
by  the  record,  and  shows  dearly  that  the 
court  committed  no  error. 

There  being  no  error  In  the  record,  the 
Judgment  and  osder  are  affirmed.. 

AfBnned. 

FARR,  HOLLOWAT,  and  GALBK,  JJ., 
and  ROY  E.  AYERS.  District  Judge,  sitting 
In  place  of  BRANTLT»  a  J.,  dlaqualifled, 
concur. 


(T*  Mout.  B87) 

WILBER  V.  WILBER.    <Ne.  4SI2.) 

(Supreme  Court  of  Montana.  Jane  26,  1922.) 

1.  Appeal  and  error  ^854(6)— General  or- 
der granting  new  trial  la  sustained,  If  any 
ground  Is  valid. 

Where  the  order  granting  a  new  trial  is 
general  in  terms,  It  must  be  sustained,  if  It 
can  be  upon  any  ground  specifted  in  the  notice 
of  intention  and  urged  on  the  trial  court. 

2.  New  trial  «=>76(2)— Verdlot  for  damages 
exceeding  the  otaln  of  plalntit  bald  to  evs. 
tain  new  trial. 

Where  the  complaint  for  claim  and  delivery 
of  persooal  property  stated  the  valne  of  each 
item,  and  the  eridenee  of  plaintiff,  conaidered  in 
the  li^t  most  favorable  to  her,  fixed  the  total 
value  of  the  property  at  less  than  the  sum 
clmmed,  a  verdict  by  the  jury,  fixing  the  value 
at  an  amount  in  excess  of  the  amount  claimed 
In  the  complaint,  was  without  support  in  the 
pleadings  and  evidence,  and  justified  the  grant- 
ing of  a  new  trial 

3.  Replevin  «S979— laterest  oa  value  asd  dam- 
ages for  detention  oanast  both  be  allowed. 

The  successful  party  in  an  action  for  claim 
and  delivery  of  personal  property  is  not  enti- 
tled to  both  interest  and  damages  for  wrong- 


ful detention,  so  that,  where  the  iury  awarded 
damages  for  the  detention,  a  verdict  fixing  the 
value  in  excess  of  that  shown  by  the  pleadings 
and  evidence  cannot  be  sustained,  on  the  theory 
that  It  included  interest. 

Appeal  from  District  Court,  Hill  Countj; 
Frank  E.  Carlton,  Judge. 

Action  by  Jeannette  6.  Wilber  against  Eu- 
nice H.  Wilber  to  recover  possession  of  spe- 
cific i>ersona1  property.  From  an  order  grant* 
ing  a  new  trial,  after  verdict  and  Judgmrat 
for  the  plalntifl;  plaintiff  a^ieals.  Affirmed. 

O.  R.  Stranahan,  of  Havre,  for  appellant. 
Freeman.  Thelen  &  Frary,  of  Great  Fallai 
for  respradent 

HOLIX)WAY,  J.  [1]  This  is  an  appeal  by 
plaintiff  fr<Hn  an  order  granting  a  new  trial 
in  an  action  In  claim  and  delivery  to  recover 
possessiMi  of  specific  personal  property — 
horsee,  cattle,  and  farm  machinery— or,  in 
case  return  thereof  cannot  be  had,  then  for 
the  value,  alleged  to  be  $2,195.  The  order 
granting  the  new  trial  is  general  in  terms, 
and,  under  the  rule  uniformly  observed  in 
this  state,  it  must  be  sustained,  if  it  can  be 
upon  any  ground  specified  in  the  notice  of 
Intention  and  urged  upon  the  trial  court. 
The  notice  of  intention  enumerates  all  the 
statutory  grounds,  but,  according  to  counsel 
for  defendant,  reliance  was  had  upon  four  of 
them  only:  (1)  Insufficiency  of  the  evidence 
to  justify  the  verdict;  (2)  errors  in  the  re- 
fusal of  offered  instructions;  (3)  misconduct 
of  a  Juror;  and  (4)  excessive  damages  ap- 
pearing to  have  been  given  under  the  Influ- 
ence of  passion  and  prejudice.  Consideratl<m 
will  be  given  to  the  last  one  only. 

[2]  In  the  complaint  the  property  la  de- 
scribed minutely  and  a  value  is  affixed  to  ev- 
ery item,  the  total  value  for  all  the  property 
dalmed  being  $2,105.  The  evidence  introduc- 
ed by  plaintiff,  considered  In  the  light  most 
favorable  to  her,  fixed  the  total  value  at  $!,• 
9S3,  and  that  is  the  utmost  for  which  a  ver- 
dict could  be  justified,  but  notwithstanding 
the  value  claimed  In  the  complaint,  or  the 
lower  value  as  shown  by  the  evidence,  the 
jury  fixed  the  value  of  the  property  at  $2,- 
686.20,  and  judgment  was  entered  according- 
ly. Counsel  for  plaintiff  does  not  attempt  to 
Justify  the  verdict,  and  apparently  it  is  inde- 
fensible. 

[3]  The  value  of  the  property,  as  stated  In 
the  complaint,  was  put  In  Issue  by  the  an- 
swer, and  it  became  necessary  for  the  Jury 
to  find  the  valne,  and  It  was  permi^ible  to 
assess  the  damages  sustained  by  plaintiff,  but 
the  value  and  denlages  are  stated  separately 
in  the  verdict,  as  they  should  be.  Section 
9363,  Rev.  Codes  1921.  The  excess  cannot 
be  accounted  for  upon  the  theory  that  the 
jury  determined  the  value  to  be  a  less  amount 
and  added  interest  thereon  from  the  time  the 
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prc^rty  was  tnkva  by  defendant.  Ijnterest 
may  be  allowed  as  damages  for  the  wrongful 
detention  of  property  (Webster  v.  Sherman, 
33  Mont.  448,  84  Pac.  878),  but  the  suocessful 
party  Is  not  entitled  to  Interest  and  fo  dam- 
ages for  wrongful  detention  In  addition  there- 
to (Garcia  v.  Gunn,  119  Cal.  315,  51  Pac.  684). 
If  tbe  jury  Included  Interest  as  damages  tben 
they  made  a  double  award,  for  they  found 
specifically  by  the  verdict  that  plalntMT  was 
entitled  to  f50  damages  for  the  wrongful  de- 
tention of  the  property.  It  is  impossible  to 
determine  upon  what  theory  the  jury  arrived 
at  the  value  as  fixed  In  their  ver^ct;  indeed, 
there  does  not  aK)ear  to  be  any  theory  upon 
which  it  can  be  sustained,  and  for  this  rea- 
son alone  a  new  trial  is  necessary,  and  tbe 
order  granting  it  Is  affirmed. 
Affirmed. 

FARR,  COOPER,  and  GALEN,  JJ.,  and 
ROY  B.  ATERS,  District  Judge,  sitting  in 
place  of  Mr.  Chief  Justice  BRANTLX,  dia- 
qnallfied,  omcur. 


(54  Mont.  113) 

WHEATLAND  COUNTY  v.  VAN  at  BX. 
(No.  4790.) 

(Supreme  Court  of  Montana.    July  8,  1922.) 

Ball  iS=»87-Aflttoa  on  ball  Iwatf  nut  ba  by 
the  state. 

An  action  on  a  ball  bond  in  the  form  pre- 
scribed by  Rev.  Codes  1921,  K  12141,  12142, 
and  12173,  in  which  tbe  state  is  named  as  obli- 
gee, can  be  maintained  only  by  the  state,  though 
the  money  recovered  goes  to  the  eonnty. 

Appeal  from  District  Court,  Wheatland 
County;  B.  H.  Goodman,  Judge. 

Action  by  the  County  of  Wheatland,  a  po- 
litical subdivision  of  the  state  of  Montana, 
by  I.  S.  McQuItty  and  others,  against  Oliver 
Van  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeaL  Reversed  and  remanded, 
with  (Urectlons  to  dismiss  complaint. 

W.  O.  Hnsband,  of  Harlowton,  and  Loud 
&  Leavitt,  of  Miles  City,  for  appellants. 

Willli^ton  D.  Ranliln,  Atty.  Gen.,  and  L. 
A.  EHwt,  Aast.  Atty.  Oen.,  for  reaq>ondent. 

GALEN,  3.  This  is  an  action  by  Wheat- 
land coun^  against  the  defendants,  to  recov- 
er the  sum  of  $2,000  upon  a  ball  bond  exe- 
cuted by  the  defendants  as  sureties  to  the 
state  of  Montana,  in  a  criminal  action, 
wha«in  tbe  state  was  plaintiff  and  Roderick 
K.  HcLeod  was  defendant,  McLeod  having 
been  tdiarged  by  Information  with  the  crime 
ot  arSML  The  ball  bond  Is  In  usual  form, 
and  by  Its  terms  tbe  defendants,  as  such 
mir^les,  undertoolc  and  agreed  to  pay  to  the 
state  ot  Montana  tbe  siun  of  $2,000  should 
tbe  accused,  McLeod,  fall  to  appear  and  an- 


swer the  diarge.  After  Issues  joined  by  tbe 
pleadings,  tbe  cause  was  submitted  to  tbe 
court  for  dedsion  upon  an  agreed  statement 
of  facta.  The  court  tbereafto'  made  its  flud- 
ings  fact  and  omcluslona  of  law,  upon 
whldi  judffmeiit  was  entored  In  favor  of  the 
plaintiff.  Tbe  appeal  Is  ftom  tbe  JudgmauL 

The  determinative  questI(Hi  In  the  ease  is 
whether  tbe  judgment  in  faTor  <^  (be  ooun^ 
may  stand. 

Tbe  bond  made  die  basis  at  this  acthm  is 
as  follows: 

"An  information  having  been  filed  on  the 
11th  day  of  July,  A.  D.  1917,  hi  tbe  district 
court  of  the  county  of  Wheatland,  state  of 
Montana,  charging  Roderick  K.  McLeod  with 
the  .crime  of  arson  in  the  first  degree,  and  he 
having  been  admitted  to  ball  In  the  som  of 
two  thousand  ($2,000.00)  dollars: 

**We,  Roderick  K.  McLeod,  as  principal,  and 
Oliver  Van,  by  oocupataon  a  randier,  and  Anna 
Van,  by  occupation  a  rancher  and  hoasekeeper, 
residents  of  the  county  of  Prairie,  state  of 
Montana  hereby  nndert^e  that  the  above-nam- 
ed Roderick  K.  McLeod  will  appear  and  answer 
the  alKrve-mentioDed  information  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times 
render  himself  amenable  to  the  orders  and  pro- 
cess  of  the  court,  and,  If  convicted,  will  ap- 
pear for  judgment  and  render  himself  in  ex* 
ecutiOD  thereof,  or.  If  he  fails  to  perform  ei- 
ther of  these  conditions,  that  we  will  pay  to 
tbe  state  of  Montana,  the  sum  of  two  thousand 
dollars  ($2,000.00). 

"Dated  this  28th  day  of  July,  A.  D.  1017. 

"Roderick  K.  McLeod, 

"Principal. 

*^liver  Van, 
"Anna  Van, 

"Snretiea.*' 

This  form  follows  the  langoage  prescribed 
by  statute  (section  12141,  B.  a  M.  1921),  and 
the  Justification  thereto  was  made  as  re* 
quired  (Id.  |  12142).  Tbe  law  prescribes  the 
form  of  tbe  bond  (Id.  |S  12141  and  12173), 
and  the  obligee  therein  Is  made  '*tlie  state  ot 
Montana."  The  bond  sued  npmi  runs  to  tbe 
state  of  Montana,  as  required ;  but  It  la  con- 
tended by  counsel  for  the  respondent  that 
tbe  county  of  Wheatland,  b^ng  tbe  real  -par* 
ty  In  Interest,  Is  the  proper  party  i^alntiff. 
With  this  contention  we  do  not  agree,  al- 
though some  courts  have  so  decided,  and  sec- 
tion 9087,  R.  0.  M.  1921,  requires  that  "ev- 
ery action  must  be  prosecuted  In  the  name 
of  the  real  party  In  interest,"  and  by  the 
provisions  of  section  12433,  Id.,  the  coOnty, 
rather  than  tbe  atate,  Is  the  sole  ben^dary. 

There  are  .cases  holding  that  the  county, 
rather  than  the  state,  under  like  form  of 
bond  and  statutory  provisions,  is  the  proper 
party  plaintiff  (Mendocino  County  v.  Lamar. 
30  Cal.  628;  San  Francisco  v.  Randall.  64 
Cal.  408;  People  v.  Haggtn,  57  Cal.  579; 
Mendocino  County  v.  Morris,  32  Cal.  148; 
Shelby  County  v.  Simmonds,  33  Iowa,  345; 
Malheur  County  v.  Carter,  52  Or.  610,  98 
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Pac.  480 ;  and  EHrage  t.  Qremlee  County,  Id 
Ariz.  150,  141  Pac  376) ;  others  holding  that 
the  action  may  be  maintained  In  the  name 
of  either  the  state  or  coimty  (People  t.  De 
Pelanconl,  63  Cal.  409);  but  we  see  do  rea- 
son to  change  the  early  established  rule  In 
this  state  that  the  action  should  be  Institut- 
ed by  the  state  as  plaintiff  (Territory  r.  Hll- 
debrand,  2  Mont  426);  this  doctrine  being 
also  approved  by  other  courts  (People  t. 
Smith,  18  Cal.  408 ;  People  t.  Love,  10  Gal. 
677;  People  t.  Pennlman,  37  Cal.  271; 
Chandler  t.  Commissioners,  2  Ohio  Dec.  112 ; 
State  V.  Wettsteln,  64  Wis.  234.  243,  25  N. 
W.  34;  6  C.  J.  1061).  As  was  stated  by  Mr. 
Justice  Knowles,  speaking  for  this  court  in 
territorial  days  In  the  Hildebrand  Case,  and 
we  think  correctly : 

"It  1b  true  that  the  penalUeB  recovered  on 
any  forfeited  recognisance  go  to  the  coanty. 
Tlie  county  may  receive  a  benefit  from  the  ac- 
tion, but  it  does  not  follow  that  the  action 
sbonld  be  prosecuted  In  the  name  of  the  coun- 
ty conunlsdonera.** 

It  Is  an  action  on  contract.  The  bond  on 
its  face  discloses  the  party  ^titled  to  main- 
tain an  action  thereon  In  the  event  of  breach. 
Although  the  money  recovered  goes  to  the 
county,  yet  the  contract  Is  with  the  state, 
not  the  county.  What  dlsposltlcm  Is  made 
by  tbe  state  of  the  amount  recovered  Is  a 
matter  of  no  concern  as  regards  an  action 
to  recover  on  the  bond.  The  state  Is  ex- 
pressly made  the  trustee  of  the  money  recov- 
ered on  such  obligations,  and  the  law  pre- 
scribes its  disposition.  It' Is  mer^y  a  mat- 
ter of  state  administration.  There  Is  no 
privity  of  contract  between  the  county  and 
the  sureties  on  the  bond,  and  therefore  tbe 
Judgment  In  favor  of  tbe  county  cannot 
stand. 

The  Judgmmt  is  reversed,  and  the  cause 
remanded,  with  dlrectlODB  to  <^ly"'it  the 
complaint 

Reversed  and  remanded. 

FARR,  COOPER,  and  H0LL6WAT,  JJ., 
and  ROY  E.  ATERS,  District  Judge,  sitting 
In  place  of  BRANTLT,  OL  J.,  dlsquallfled. 
concur. 


(64  M<»L  UO) 

STATE  «x  nU  DECK  v.  DISTRICT  COURT 
OF  EIGHTH  JUDICIAL  DIST.  IN  AND 
FOR  CASCADE  COUNTY  et  aL  (No. 
5068.) 

(Supreme  Court  of  Montana.   July  S,  1022.) 

\,  Certiorari  ^5(1)— Ref>sed  where  aiveal 

exists. 

Under  Rev.  Codes  1021,  f  9837.  a  writ  of 
review  will  not  issue  where  a  remedy  by  appeal 
exists. 


2.  Certlorart  «=3S(l)^efmetfi  where  emr 
wHhle  eewrf »  Jirto«etlefl  mad  ranedy  wet  hy 

A  writ  of  nvfew  will  not  fssoa  to  review  an 
order  vacatinc  an  order  setting  aside  a  default 
judgment,  aa  tbe  error  was  within  the  court's 
jurisdiction  and  defendant  bad  a  remedy  by  ap- 

peaL 

3.  Appeal  aid  errer  «s»82(3)-4)rtfor  vaeetlef 
erder  eettlai  aside  Jadfeneet  held  "speolal 
erdei^  withia  appeal  statate. 

An  order  vacating  an  order  aetting  aalde  a 
default  Judgment  is  a  special  order,  within  Bev. 
Codea  ISZl,  |  9782;  aathoriaing  an  appeal  from 
any  special  order  made  after  uial  Judgment 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Spedal 
Order.] 

Original  writ  of  review  by  the  State,  oa 
the  relation  of  Bupon  Deck,  against  tbe  Dis- 
trict Court  of  tbe  Eighth  Jadictal  District 
In  and  for  Cascade  County  and  K,  H.  Bwing, 
Judge,  etc.  Writ  dismissed. 

F.  A.  Ewald,  of  Great  Falls,  for  r^ator. 
T.  F.  McCne,  of  Great  FaU%  for  respond- 
ents. 

GALEN,  J.  In  this  caae  a  writ  of  review 
was  issued  by  this  court  It  appears  that 
the  Stone-Ordean-Wells  Company  brought  an 
action  on  January  7,  1921,  against  the  re- 
lator, Rupon  Deck,  in  the  district  court  at 
Cascade  cotmty,  to  collect  $200.34  claimed 
to  be  due  It  on  open  account  A  amnmoBS 
and  writ  of  attachment  were  thereap<m  on 
that  date  regularly  issued,  and  tbe  summ(»ia 
was  served  on  January  13, 1021.  On  Febru- 
ary 1,  1921,  tbe  plaintiff's  attorney  filed 
a  praidpe,  directed  to  tbe  dei^  of  the  court, 
requesting  the  entry  ct  defendan^a  d^nlt 
for  failure  of  appearance;  bia  default  waa 
thereupon  entered,  and  on  tbe  aame  day 
Judgment  in  plaintiff's  favw  waa  ottered  tot 
¥228.29,  together  with  Interest  and  coata. 
Execution  was  Issued  on  ttie  same  day,  and 
from  tbe  eberlfTs  return  therem,  filed  F^ 
ruary  21,  1021,  It  appears  that  be  ^levied 
•  *  •  upon  the  aatomobUe  attadied  In  thla 
case,"  and  sold  the  sameb  fully  aatla^tng  tin 
Jnd^nent  l^iereafter,  on  April  7,  U21,  tlie 
defendant  made  and  filed  a  motUm  to  aet 
aside  and  vacate  the  judgment  on  tbe  ground 
that  tt  waa  prematura  altered,  and  aAlng 
that  he  be  permitted  to  file  an  answer  to 
plalntUTs  complaint.  AiBdavlta  tn  support 
of  the  motion  and  counter  affldavitr  la  op- 
position  were  made  and  filed,  and  on  June  8, 
1^,  the  court  racat^  and  set  aside  the 
Judgment  for  having  beu  prematura  en- 
tered, and  permitted  tbe  deflendant  to  fito 
his  anaww.  Later,  on  July  14,  1921,  tlks 
plalntlfr  aerved  tbe  dctfendaat  and  ffled  a 
notice  of  motion  to  vacate  and  set  aside  the 
order  of  June  8. 1021,  whereby  the  Judgmeirt 
was  set  aside  and  the  d^endant  permitted  te 
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answer.  Thenaftcr,  hf  orier  dated  August 
23, 1^,  the  court  86t  aside  Its  ordn  of  Jtme 
8,  1921. 

[1]  The  dedslve  question  Is  whether  a  writ 
of  review  Is  ttae  proper  remedy.  The  writ 
wUl  not  issue  when  a  remedy  by  appeal  ex- 
ists. This  Is  the  mandatory  language  ot  the 
statute  (section  9837,  B.  C.  M.  1921),  and  the 
settled  rule  in  this  court  State  ex  r^  King 
T.  District  Court.  24  Mont  494,  ft2  Pac.  820; 
State  ex.  rel.  Prescott  v.  District  Court,  27 
Mont  179,  70  Pac.  B16;  State  ex  rel.  Rey- 
nolds V.  Laurendean,  27  Hont  622,  71  Pac. 
754;  State  ex  ret  Davis  v.  District  Court 
29  Mont.  153.  74  Pac.  200;  State  ex  rel.  Grls- 
som  7.  Justice  Court  31  Mont  268,  78  Pac. 
498 ;  State  ex  rel.  Oattan  t.  District  Court, 
39  Mont  134,  101  Pac.  961;  State  ex  rd. 
Beadle  v.  Smith,  42  Mont.  492,  113  Pac.  294. 

[2]  Where  there  is  an  appeal  or  other 
plain,  speedy,  and  adequate  remedy,  a  writ 
of  review  is  not  proper,  and  where  ah  ai^al 
is  authorlKed.  the  fact  that  it  is  not  speedy 
or  adequate  la  of  no  consequence.  State  ex 
rel.  King  v.  District  Court  supra;  State  ex 
rel.  Davis  v.  District  Court  supra ;  State 
ex  r^  B^nolds  v.  Laurendean.  supra.  The 
writ  cannot  be  used  for  the  purpose  of  cor- 
recting errors  committed  within  jurisdiction. 
Stajte  ex.  rel.  King  v.  District  Court  supra ; 
State  ex  reL  Gattan  v.  District  Court,  su- 
pra. 

In  this  case  the  error  committed  was  with- 
in JurlsdlctioD,  and  tlie  defendant  had  an 
adequate  remedy  by  appeal.  As  stated  by 
fliis  court,  speaking  through  Mr.  Justice  Rey- 
nolds, in  the  case  of  Batdioff  v.  Butte  Pac. 
Cop.  Co.,  on  rehearing.  60  Mont  189,  198 
Pac  132: 

"While  under  the  facts  stated  in  the  opin- 
ion it  was  error  to  prematurely  enter  the 
Judgment  yet  such  entry  was  not  withoQt  Ja- 
riadiction,  but  was  error  within  jurlBdlctlon. 
It  was  voidable  bat  not  void.  23  Cyc.  746;  12 
Cyc.  765  ;  2  Freeman  on  Judgments,  pars.  532, 
642;  Cook  v.  Mix,  10  Conn.  566;  Drew  v. 
Claypool,  61  Mich.  233,  28  N.  W.  78;  Anheua- 
cr-Bu8ch  Brewing  Assn.  v.  McGowan,  49  La. 
Ann.  630,  21  South.  766;  MitcheU  t.  Aten,  87 
Kan.  88,  14  Pae.  497,  1  Am.  St  Bep.  231; 
People  T.  Dodge,  104  Oal.  487,  38  Pac.  203; 
O'Rear  v.  Lazarus,  8  Colo.  608,  9  I^c.  621; 
Bemnant  v.  Hoffman  [Cal.]  11  Pac.  319;  OwU- 
lim  V.  First  Nat.  Bank  of  Colorado  Springs,  13 
Colo.  278.  22  Pac.  458;  Ross  v.  Wellman,  102 
CaL  1,  36  Pac.  402;  Hole  r.  Page,  20  Wash. 
208.  64  Pac.  1128)." 

[1]  The  statute  plainly  authorizes  an  ap- 
peal ''from  any  special  order  made  after  final 
jvdgment"  Section  9732.  B.  C.  M.  1921. 
An  order  settlog  aidde  or  refusing  to  vacate 
a  def  aidt  judgmrat  Is  a  special  ordOT  made 
after  final  Judgment  within  the  meaning  of 
the  statute  (Cauidng  v.  Fried,  48  Hont  660, 
189  Pac  448;  Foster  r.  Goyle,  69  Hont  444, 
197  Pac.  747) ;  and  the  same  is  true  of  an 


order  made  vacating  an  erder  settlsg  aside 
a  default  judgment  as  was  done  in  this  case. 
Defendant's  remedy  In  each  Instance  was  by 
appeal. 
The  writ  Is  dlKnlssed. 

FABB,  COOPER,  and  HOLLOWAT,  JJ.. 
concur. 

BOT  B.  AYBB8.  District  Judge,  Bitting 
in  place  of  Mr.  Chief  Justice  BBANTLT,  dls ' 
qualified. 


CU6  Or.  511) 
AppllcatlOB  Of  RIGG3  Vt  al. 

[Sqpreme  Court  of  Oregon.  July  18,  1922.) 

Appeal  and  error  4=»629— Supreme  Court  will 
allow  time  Is  whloli  tt  file  abstract  after  111- 
lag  of  traiaoript,  whers  May  will  sM  Injsrs 
other  party. 

Tbongh  Or.  L.  f  664,  requires  appellant  to 
file  a  trahscript,  and  also  to  file  and  serve  on 
respoDdent  a  printed  abstract  of  bo  much  of  the 
record  as  may  be  neoeesary  to  a  fall  under- 
standing of  the  qnestions  presented,  the  Su- 
preme Court  win  not  atBm  a  decree  <^  the 
lower  court  for  fa0are  to  file  an  abstract,  but 
will  allow  time  In  which  to  file  an  abstract 
where  appellant  has  filed  a  transcript  covering 
the  whole  case  and  a  brief  pointing  out  alleged 
errors,  where  respondent  will  not  be  injured 
by  the  delay,  and  where  the  Jurisdiction  of  the 
court  is  not  alfected. 

In  Banc 

Appeal  from  Circuit  Court  Deschutes 
County;  T.  B.  J.  Duffy,  Judge. 

In  the  matter  of  the  ai^cation  oC  J.  AI- 
Tin  Biggs  and  others^  as  the  Board  of  Di- 
rectors of  the  Central  Oregon  Irrigation  Dis- 
trict On  moti<ni  to  affirm  a  decree.  Draled. 

See,  also,  207  Pac.  176. 

Harrison  Allen  and  John  B.  Latonrette, 
both  of  Portland,  and  H.  H.  De  Anuond, 
of  Bend,  for  the  motion. 

Paul  a  Kti^  and  B.  S.  Hamilton,  both  of 
Bend,  opposed. 

McOOUBT,  J.  nils  Is  a  i^ceeding 
brought  by  tiie  monbers  of  the  board  of  dl- 
rectors  of  Central  Oregon  irrigation  district 
and  by  the  district,  to  secure  a  Judgmoit  of 
confirmation  of  certain  proceedings  of  the 
said  board  and  of  the  said  district  providing 
tot  and  authorizing  the  Issue  and  sale  of  the 
bonds  ot  the  district  A  number  of  land- 
owners within  the  district,  tbr  themselves 
and  all  others  slmllariy  situated  wbose  lands 
were  attempted  to  be  excluded  from  the  dis- 
trict by  order  of  the  board  of  directors,  dated 
the  10th  day  of  Novembw.  1921,  have  ap- 
pealed from  tlie  Aecree  of  the  circuit  court. 
Talldatlng  and  confirming  the  proceedings 
for  the  organization  of  the  district  and  au- 
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tbortzliig      imme  and  sale  of  boods  ct  tb» 

district.: 

The  petitioners  have  Interposed  a  motion 
for  an  order  affirming  a  decree  of  On  cir- 
cuit court,  based  upon  the  failure  of  the  de- 
fendants to  serve  and  file  upon  respondent  a 
printed  abstract  of  so  much  of  the  record  as 
may  be  necessary  to  a  full  understanding 
of  the  questions  presented  for  decision,  as 
required  by  rules  6  (202  Pac  xlll)  and  11 
(173  Pac.  li)  of  the  Supreme  Court  (100  Or. 
744,  747). 

The  defendants  died  In  this  court  on  May 
15,  1922,  a  transcript  consisting  of  the  Judg- 
ment roll  in  the  drcuit  court,  made  up  of  all 
of  the  original  pleadings  and  orders  therein, 
and  a  transcript  of  the  evidence  Introduced 
upon  the  hearing  In  the  circuit  court  and  all 
the  original  exhibits  introduced  in  the  cause, 
save  and  except  those  for  which  copies  were 
substituted  under  the  order  of  the  court  The 
defendants  did  not  file  a  printed  abstract  of 
record,  nor  any  assignment  of  errors,  but  on 
June  12,  1022,  they  filed  their  printed  brief, 
which  points  out  the  alleged  material  defects 
in  the  record  of  the  proceedings  conducted  by 
the  petitioners,  as  ^owu  by  the  record. 

Defendants  have  filed  a  motion  for  leave 
to  file  a  printed  abstract,  In  which  they  pro- 
pose to  Incorpora'te  a  formal  assignment  of 
errors,  together  with  so  much  of  the  record 
as  may  be  necessary  to  a  full  understanding 
of  the  questions  presented  for  decision,  and 
assert  that  their  failure  to  file  a  printed  ab- 
stract in  the  first  Instance  was  due  to  a 
mlBconstruction  placed  upon  section  654,  Or. 
Jj.,  by  the  attom^s  for  defendants.  They 
aver  in  substance  that  they  construed  sec- 
tion 554,  Or.  L.,  as  requiring  a  transcript  or 
a  printed  abstract,  but  not  both,  and  that, 
inasmuch  as  the  entire  record  had  been 
brought  to  this  court,  a  printed  abstract 
would  not  be  required.  This  court  acquired 
Jurisdiction  of  the  cause  upon  the  filing  of 
the  transcript.  In  the  case  of  Flelschne;  v. 
Bank  of  McMlnnvlUe,  80  Or.  5S3,  64  Pac.  884, 
(60  Pac.  603,  61  Pac.  346)  the  court  said: 

"Bat  the  question  p^eseated  is  not  jnrisdlc- 
tional,  and  the  abstract  being  required  in  cer- 
tain form,  and  containing  certain  matter  for 
the  benefit  and  nsslBtance  of  the  court,  and  to 
relieve  it  as  much  as  possible  from  the  labor  of 
seorcbing  In  many  Instances  tbrongh  cumber- 
some records,  and  to  enable  it  to  ascertain  at 
a  glance  the  errors  relied  upon,  it  may.  under 
certain  contingencies,  be  excnsed  entirely,  or 
the  court  msy  dismiss  the  cause  for  nonobserv- 
ance  of  requirements  touching  It  Nevertheless 
all  parties  who  can  reasonably  comply  with 
the  rules  goveminc  its  preparati<Hi  and  service 
should  be  required  to  conform  to  them.** 

The  court  has  in  several  instances  al- 
lowed parties  to  amend  a  printed  abstract 
by  adding  thereto  assignments  of  error,  where 
respondent  has  not  been  affected  by  the  omls- 


nUm,  and  to  Inoorporate  tlienin  dmIUur  aa- 
dgnments  of  error;  St  ai^earlnc  tbftt  tbe 
omlaaion  was  due  to  the  inadveitence  cx  ex- 
cnaabto  mistake  of  appellant  Salene  r. 
lahmrood,  74  Or.  36, 40, 144  Pac.  1175 ;  Skin- 
ner's Will,  40  Or.  571,  576,  62  Pac.  523,  67 
Pac  951;  BOblnson  v.  Phegley,  93  Or.  299, 
303^  177  Pac  942,  178  Pac  790.  162  Pac  373. 
The  failure  of  the  defendants  in  this  case 
to  ffie  a  printed  abstract  and  asslgnmrats  of 
error  has  not  materially  d^yed  or  injured 
the  petitioner,  and  In  view  of  the  character 
of  the  proceeding  we  think  It  would  not  be 
In  the  Interest  of  Justice  to  affirm  the  de- 
cree upon  account  of  the  (Hulssion  to  observe 
a  rule  of  procedure  not  going  to  the  Jurisdic- 
tion of  the  court  and  not  affecting  the  merits 
of  the  proceeding. 

The  motion  to  affirm  the  decree  is  denied, 
and  the  motion  for  leave  to  ffie  the  printed 
abstract  is  allowed.  The  printed  abstract 
shall  be  served  and  ffied  on  or  before  the 
Ist  day  of  August  1922,  and  respondents 
shall  have  to  and  Imdudlng  the  20th  day  of 
August,  1922,  within  which  to  swve  and  file 
tbelr  brief  herein. 


LOVELL  et  si.  V.  POTTS  Ot  al. 

(Supreme  Court  of  Oregon.   July  18,  1922.) 

Appeal  and  srror  ^624— Trial  Judga,  dUf  aall- 
fled  beeaase  of  prejudice,  aothortzod  te  aKteai 
tine  for  flllag  of  traasorlpt 

A  Judge,  who  liad  been  disqualified  to  try  a 
case,  under  Or.  L.  K  46—1  to  46—4,  provii^ 
that  no  Jndge  shall  sit  to  hear  or  try  any  suit 
where  he  la  prejudiced  against  a  party  or  at- 
torney, had  Jurisdiction  to  grant  an  order  ex- 
tending time  for  filing  of  the  transcript  on  ap- 
peal under  section  648,  as  Uie  purpose  of  this 
disqualification  statute  is  to  prevent  a  preju- 
diced Judge  from  sitting  at  the  trial,  and  not  to 
affect  a  case  on  appeal,  especially  since,  under 
section  654,  par.  2,  a  justice  of  the  Supreme 
Court  could  have  made  audi  an  order. 

In  Banc. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; J.  U.  Campbell,  Judge. 

Action  by  S.  W.  Lovell  and  another  against 
William  H.  Potts  and  another.  Judgment 
for  plalntUfs,  and  defendants  appeal  On 
motion  to  dismiss  tbe  ai^eal.  Motion  de- 
nied. 

James  L.  Hope,  of  Astoria,  for  the  motion. 
Edward  E.  Gray  and  O.  W.  Bobison,  both 

of  Astoria,  opposed. 

BROWN,  J.  This  Is.  a  motion  to  dismiss 
appeal  and  affirm  Judgment  of  the  lower 
court   For  grounds  of  motion,  it  Is  avrared: 
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'That  tbfl  iadffmmt  In  the  abore-endUed 
court  and  cause  was  entered  on  July  14,  1921; 
that  the  notice  of  appeal  was  served  and  filed 
September  7,  1921;  tbat  tb«  undertaking  on 
appeal  waa  serred  and  filed  September  16. 
1921;  that  defendants'  and  appeDants*  time  in 
which  to  file  their  transcript  on  appeal  in  the 
Supreme  Court  expired  on  the  20tb  day  of  No- 
vember, 1921;  that  previous  thereto,  and  on 
June  25,  1921,  a  motion  was  filed  by  W.  H. 
PottB,  one  of  the  defendants,  supported  by 
his  affidavit  alleging  prejudice  on  the  part  of 
Hon.  3.  A.  Eakin,  judge  of  the  circuit  court  for 
Clatsop  coontT.  state  of  Oregon,  and  that 
thereafter  Hon.  3.  A.  Bakin,  judge  as  aforesaid, 
invited  and  requested  Hon.  J.  U.  Camplwll. 
judge  of  the  Fifth  judicial  district  of  the  state 
of  Oregon,  to  hear  and  sit  at  the  trial  of  the 
above-entitled  cause;  and  that  said  Hon.  J.  U. 
Campbell  did  sit  and  was  the  judge  at  the  trial 
of  the  above -entitled  cause. 

"That  on  October  16,  1921,  an  order  was 
made,  signed  by  J.  A.  Eakio,  Judge,  attempting 
to  extend  the  time  within  which  to  file  appel- 
lants* transcript  on  appeal  in  the  above-entitled 
court  from  October  20,  1921,  to  December  1, 
1921;  that  on  November  28, 1921,  based  upon  a 
motion,  Hon.  J.  A.  Eakte  made  a  further  order 
attempting  to  extend  the  time  within  which  to 
file  the  transcript  od  appeal  in  the  above-enti- 
tled cause  from  December  1,  1921,  to  February 
1,  1922;  that  the  transcript  on  appeal  in  the 
above- entitled  cause  was  filed  in  the  above-en- 
titled court  on  January  26,  19!^,  containing  a 
bill  of  exceptions  settled  and  certified  to  by 
Hon.  J.  U.  Campbell.  Judge." 

One  of  the  defendants  having  filed  an  af- 
fidavit ol  prejudice,  as  prescribed  by  chapter 
160,  General  Laws  of  1919  (Sections  4o— 1 
to  45—4,  Inclusive,  Or.  L.),  based  thereon 
the  defendants  urged  that  Hon.  3.  A.  Eakin, 
ludge  of  the  circuit  court  of  the  state  of  Or- 
egon In  and  for  Clatsop  county,  was  preju- 
diced and  by  reason  thereof  was  disqualified 
to  act  in  the  trial.  The  effect  of  this  affi- 
davit of  prejudice  was  to  reioove  from  Judge 
£akin  all  jurisdiction  to  try  or  bear  the 
cause.  The  record  before  ua  discloses  tbat 
Judge  Eakin  obeyed  the  command  of  the 
statute,  and  did  not  "sit  to  hear  or  try"  the 
«au6e.  but  that  he  called  in  Judge  Campbell, 
who  did  "eit  to  hear  and  try"  the  action. 

After  presiding  at  the  trial,  Judge  Camp- 
l>ell  returned  home.  He  certified  to  the  bill 
of  exceptions.  The  parties  who  made  tbe 
affidavit  of  prejudice  sought  and  obtained 
from  the  circuit  court  of  the  state  of  Oregon 
in  and  for  Clatsop  county,  Hon.  J.  A.  Eakin, 
judge  presiding,  an  order  of  extension  ot 
time  within  which  to  file  their  transcript  on 
appeal  is  this  court.  The  plaintiffs  now  In- 
sist that  the  order  made  by  Judge  Eakin 
was  void  for  want  of  jurisdiction  by  reason 
uf  his  disqualification. 

Section  45 — 1,  Or.  L.,  provides: 

'*No  judge  of  a  circuit  court  of  the  state  of 
Oregon  ahall  sit  to  hear  or  try  any  suit,  action 
■or  proceeding  when  it  shall  be  established,  as 
hereinafter  provided,  that  such  judge  i«  preju- 


diced against  any  party  or  attorney,  or  the  inter- 
est of  any  party  or  attorney  appearing  in  such 
cause.  In  snch  case,  tlie  presiding  judge  shall 
forthwith  transfer  the  anit  or  action  to  another 
departm^t  of  the  same  eoort,  or  call  in  a  judge 
from  some  other  court,  or  apply  to  the  chief 
justice  of  the  Supreme  Court  to  send  a  judge 
to  try  the  case.  •  ♦  • " 

From  tbe  foregoing  provision  of  tbe  stat- 
ute, it  apipears  that  the  prohibition  contained 
in  the  statute  disqualified  Judge  Eakin  "to 
sit"  in  the  trial  of  tbe  case.  It  is  likewise 
apparent  from  the  ntatute  that  Judge  Camp- 
bell was  authorized  to  "try  the  case."  In 
Spragne  v.  City  of  Astoria,  204  Pac,  950,  957, 
we  wrote: 

•The  term  trial*  Is  defined  thus:  'A  trial  Is 
the  judicial  cXanitnation  of  the  Issnes  between 
tbe  parties,  whether  they  be  issues  of  law  or  of 
fact'  Section  113,  Or.  L.;  Mulkey  v.  Day,  49 
Or.  812,  314,  89  Pac.  967;  Hillsboro  Nat  Bank 
V.  Oarbarino,  82  Or.  406.  409,  161  Pac.  703; 
AVarm  brings  Irrigation  Diet  Co.  v.  Vbc  Live 
Stock  Co.,  8»  Or.  19,  22, 173  Paa  266." 

And: 

"The  meaning  of  the  word  'hearing'  •  •  * 
is  to  be  determined  from  tiie  character  ol  it* 
use  in  the  statute.  *  *  *  In  equity,  'hear- 
ing' is  a  term  with  a  well -understood  content. 
Technically.  It  is  the  trial  of  the  ease,  indudlng 
the  introduction  of  evidence,  the  argument  of 
the  solicitors,  and  the  decree  of  the  chancellor.' 
rCitatlons.]  •  *  •  As  applied  to  courts, 
the  word  Is  said  .to  be  'generally  understood  as 
meaning  a  Judicial  examination  of  the  issues  be- 
tween the  parties,  wbeUier  of  law  or  of  fact.* 
[Citations.]" 

Is  an  appeal  a  part  of  the  trIalT  Tt  was 
said  tn  Kearney  t,  Snodgrass,  12  Or.  311, 
314,  7  Pac.  809,  811: 

"Until  tbe  right  of  appeal  is  created  by  stat- 
ute, it  does  not  exist  as  a  strict,  legal  right" 

In  FlslE  V.  Henarte,  16  Or.  80,  90,  13  Vm. 

760,  Mr.  Justice  Strahan  wrote: 

"Tbe  right  to  an  appeal  depends  entirely  upon 
the  statute.  If  the  statute  does  not  confer  it, 
it  does  not  exist" 

In  City  of  Portland  v.  Nottlngtaam,  68  Or. 
1,  113  Pac.  28,  Mr.  Justice  Burnett  said: 

"An  appeal  is  not  a  matter  of  primary  right. 
It  is  a  privilege.'  and  he  who  would  enjoy  tbat 
privilege  must  show  some  statute  craferring 

it  upon  him." 

For  other  expressions  relating  to  the  right 
of  appeal,  see  authorities  of  this  court  col- 
lected in  Smith  Securities  Co.  v.  Moltnomab 
Co..  98  Or.  418.  102  Pac  654.  104  Pac.  480, 
431. 

The  order  of  extension  could  have  been 
made,  not  only  by  the  trial  court  or  the 
judge  thereof,  but  also  by  tbe  Supreme  Court 
or  a  justice  thereof.  Paragraph  2,  1  654,  Or. 
L.  Surely  it  could  not  be  argued,  in  tbe 
event  of  making  such  an  order,  Uiat  thla 
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court,  or  one  of  lis  Jiutleee,  bad  tatoi  part 
In  tbe  trial.  Nor  can  it  be  rightly  asserted 
that  the  court  that  did  make  the  order  was 
wlthont  Jorlsdlctlou  becanse  of  the  dlaquall- 
flcatlon  of  Judge  Eakln  to  take  part  in  the 
trial  of  the  cause. 

To  appeal  a  case  la  to  remove  It  to  a  high- 
er court  for  review  for  errors  of  law  occor- 
rlng  In  the  trial  In  the  court  bdow.  or,  as  in 
eQuitf  cases,  for  retrlaL  An  appeal  may  be 
taken  from  a  judgment  or  decree,  and  re- 
viewed as  prescribed  by  the  statute  of  this 
ttate,  and  not  otherwise.  Section  648,  Or. 
U  The  alleged  bias  of  Judge  Eakln  can  in 
no  way  affect  this  case  upon  aiqpeal.  The 
legitimate  purpose  of  that  statute  is  to  re- 
move a  prejudiced  Judge  from  sitting  at  the 
triaL  It  cannot  be  Invoked  by  enlarging 
the  meaning  of  the  statute  to  defeat  a  re- 
view of  a  cause  in  this  court. 

We  have  read  and  considered  all  the  cases 
from  other  jurisdictions  construing  like  stat- 
utes. However,  none  of  the  dedsiona  are 
controlling  here. 

In  our  judgment,  the  language  of  this  act 
Is  plain,  and  means  just  what  It  aay^  and 
not  something  more. 

!nie  motion  Is  doiled, 


(29  Wyo.  88) 

BOCK  V.  NEF8V  ft  aL 

(Supreme  Gonrt  of  Wyoming.  July  SO,  1022.) 

Appeal  and  error  «=s»78(3)— Order  aHstalalafl 
danurrer  held  net  appoalaMe  More  "Jadg- 

■ent";  *ilaal  order." 
An  order  snstalniiig  a  demurrer  la  not  a 
Judgment  or  a  final  order  within  Gomp,  St 
1920,  li  6369,  6871;  hence,  before  entry  of 
judgment,  an  appeal  will  not  lie  under  section 
6401,  ^lividbv  that  a  Judgment  or  order  may 
be  reviewed  by  direct  appeal,  and  that  no 
writ  of  error  Is  necessary,  as  the  writ  of  error 
referred  to  is  the  petition  of  error  under  sec- 
tion 6878,  since  under  section  6392  writs  of 
error  have  been  abi^bed. 

tEd.  Note.— For  oth^r  deffnitlons,  See  Words 
and  Phraeea,  First  and  Second  Series,  Vlnal 
Order;  Judgment  (In  Law).] 

Appeal  from  District  Court,  Weston  Coun- 
ty; James  H.  Burgess,  Judga 

Action  by  Eugene  A.  Bock  against  John 
Nefsy  and  another.  Judgment  for  d^aid- 
ants,  and  plalntUT  appeala.  Appeal  dismiss- 
ed on  motion. 


Martin  ft  Mnnm,  of  Hot  Springs,  S.  D.. 
and  Greenwood  ft  Donbar,  of  NewcuQe^  Cor 

appellant 

O.  A.  Kntdier,  ,of  Sheridan,  and  Heniy 
Frawtey,  of  Deadwood,  8.  D.,  for  levood- 
raits. 

EIMBALiL,  J.  This  case  is  hen  by  direct 
appeal,  and  the  respondent  moves  to  dismlv 
the  appeal  because  there  is  no  judgment  or 
final  order  to  8iq>port  it 

The  record  disdoees  that  a  demurrer  to 
plaintiff's  amended  petition  was  sustained, 
but  no  judgment  was  entered.  The  plalntUT 
undertook  to  appeal  to  this  court  from  tbe 
order  sustaining  the  demurrer. 

By  section  6401.  Wyo.  a  S.  1920.  the  Stit 
section  -of  the  direct  ai^eal  statute^  It  li 
provided  that: 

writ  of  error  shall  be  necessary  to  prt- 
sent  for  rericw  in  tbe  Supreme  Court  autj 
judgment  or  order  heretofore  removable  tiiere- 
to  by  such  writ  of  error,  bot  any  sodi  jodgmcDt 
or  order  may  be  therein  reviewed  by  direct 
peal,  and  the  words  *writ  of  error,'  where  nssd 
in  the  laws  of  this  state,  shall  be  hdd  te 
mean  and  Indnde  'appeaL*** 

Writs  of  error  to  reverse,  vacate,  or  modi- 
fy judgments  or  Snal  orders  In  <^vU  cases 
have  been  unknown  in  our  practice  for  many 
years  (section  6862,  Wyo.  a  8.  1920).  and  to 
give  effect  to  the  language  of  the  foregoing 
section  it  is  understood  that  the  Legislature 
in  using  the  term  "writ  of  error"  intended 
to  refer  to  that  proceeding  which  Is  com- 
menced here  by  the  filing  of  a  petition  In  er^ 
r<M*  and  the  Issuance  and  service  of  a  sum- 
mons thereon.  Section  637S,  Wyo.  Q.  3. 
1920.  It  is  clear  that  It  was  Intended  by 
the  direct  ai^>eal  statute  to  provide  anotbo- 
method  for  bringing  to  this  court  for  review 
the  same  class  of  cases  which  theretofore 
could  be  brought  here  by  such  proceedings 
in  error.  It  has  beoi  decided  several  times 
that  an  order  sustaining  a  demurrer  is  nd- 
ther  a  judgment  nor  a  final  order  within  tbe 
meaning  of  eectlons  6309  and  6371,  and  that 
a  proceeding  In  error  will  not  lie  therefrom. 
Menardl  v.  Omalley,  8  W^a  827.  23  Pac.  68: 
Turner  v.  Hamilfon,  10  Wyo,  177,  67  Pac. 
1117 ;  Qreenawalt  v,  Imp^,  Oo.,  16  Wyo.  2201 
92  Pac.  1008 ;  Owen  v.  S.  ft  IL  By.  Co.,  19 
Wyo.  400,  118  Pac.  6S2. 

It  follows  that  an  ai^eal  cannot  be  taken 
from  such  an  order. 

Tbe  apt>eal  Is  dismissed. 

BLUME.  J.,  concurs. 

POTTER,  O.  3^  being  111.  did  not  stt 
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CLimiK  ▼.  FIRST  FEDERAL  TRUST  00.  1009 
(lOT  F.) 

SHAW.  O.  J.  The  plaixitlff  appeals  from 
tbe  Judgmmt.  The  action  was  upon  a  prom- 
iaaory  note  for  $3,000  n»cated  by  Jeronlali 
LgrjK^  to  the  plaintiff  on  SO,  1909,  pay- 
aUe  on  demand. 

By  demnrrer  to  the  complaint,  and  also  hy 
way  of  answer,  the  defendant  interposed  the 
defense  that,  the  action  was  barred  by  the 
statute  of  limitations.  The  court  found  In 
fftTor  (rf  the  defoidant  on  this  defense,  and 
rendfflwd  Judgment  accordlnf^y. 

[1  ]  Where  a  promise  to  pay  money  Is  pay- 
able on  demand  the  statute  of  limitations 
begins  to  run  thereon  at  the  date  of  its 
execution.  O'Neil  v.  Magner,  81  Ca).  6S1,  22 
Pac.  876,  15  Am.  St.  Bep.  88;  Jones  T.  ^JI- 
choU,  82  Ctal.  32,  22  Paa  878.  The  period  of 
limitation  Is  four  years  (Code  CIt.  Pro&  f 
337),  and  consequently,  unless  the  time  is 


Oftt> 

(U»  CrL  Mtt 

OLUNIN  V.  FIRST  FEDERAL  TRUST  CO. 

(S.  F.  9560.) 

(Supreme  Court  of  California.   July  10,  1922. 
Rehearing  Denied  Aug.  8,  1922.) 

1.  LInltatloH  of  aetlons  «B»6e(l2)  —  Wbere 
money  payable  on  denaad,  statute  beglaa  at 

date  of  execution. 
Where  a  promise  to  pay  money  Is  payable 
on  demand,  the  statute  of  limitations  begins 
to  run  at  the  date  of  its  execution. 

2.  Limitation  of  aotlent  «s>i4&(3)— Notation 
on  obeok  atnb*  not  oommnnleated  to  oredltor 
held  not  aoknowledgmMit  of  debt  to  toll  atat' 

ute.  . 

In  view  of  Code  Civ.  Proc.  1  360,  providins 
that  no  aclmowledgment  or  promise  is  soffi- 
cient  evidence  of  a  new  contract  to  toll  limi- 
tations onlesB  it  is  In  writing,  signed  1^  tiie  ^lliL J^"  ""1^ 
party  to  be  charged.  whetTrwStanees  for '  extended  In  some  manner,  an  acaon  on  the 

interest  on  notes  were  made  by  diecks,  some 
before  and  some  after  the  notes  were  barred, 
notations  on  tibe  chedc  stubs  showing  purposes 
for  which  the  checks  were  executed,  never  hav- 
ing  been  communicated  to  the  creditor,  did  not 
constitute  an  acknowledgment  or  promise  suf- 
ficient to  toll  the  statute. 


S.  LlnttatloB  of  actions  «=»I63(4)— Part  |My- 
ment  not  an  exeeptlon  to  rnle  requiring  wrK- 
t«n  aoknowledgment  of  debt  to  toll  atatirts. 
A  promise  implied  from  the  fact  of  part 
payment  cannot  be  made  an  exception  to  the 
rule,  under  Code  Gir.  Proc.  {  360,  exdading 
all  acknowledgments  and  prombes  not  in  writ- 
ing. 

4.  Limitation  of  aetlons  «s>l46(3)-Written 
aoknowledgment  of  debt  to  toll  statnte  most 
refer  and  admit  wclstOMs  sf  debt  whkb  debt- 
or willing  to  pay. 

No  writing  is  sufficient  as  an  acknowledg- 
ment under  Code  Civ.  Proc.  1  360.  unless  it 
contains  some  reference  to  a  debt,  which,  ei- 
ther of  itself  or  ^th  the  aid  of  evidence  of 
extrindc  facts  In  explanation,  permissible  un- 
der section  1800.  amounts  to  an  admission  that 
there  is  a  debt  existing  to  the  creditor  to  whom 
the  writing  Is  sent  which  the  debtor  is  liable 
to  pay  and  willing  to  pay;  hence  checks  cov- 
ering interest  on  notes,  but  not  referring  to 
any  debt  nor  containing  language  subject  to 
explanation  as  referring  to  a  debt,  were  not 
sufficient  acknowledgment  of  the  debt  evidenced 
by  the  notes  to  toll  limitations. 

In  Bank. 

Appeal  from  Superior  Oonrt,  City  and 
Counly  of  San  E^rancisco;  Oeorge  B.  Groth- 
ers,  Judge. 

Action  by  Mrs.  Mary  Clunln  against  the 
First  Federal  Trust  Company,  executor  of 
the  estate  of  Jeremiah  Lynch,  deceased. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Charles  A.  ShnrtlefF,  of  San  Francisco,  for 
appellant 

Gushing  ft  Gushing,  of  San  Francisco,  for 
respondent 


note  became  barred  after  April  20,  1913. 
This  action  was  not  begun  until  May  81, 

1918. 

[21  Section  860  of  the  Code  of  CItII  Pro- 
cedure provides  that — 

"No  acknowledgment  or  promise  Is  sufficient 
evidence  of  a  new  or  continuing  contract  by 
which  to  take  the  case  out  of  the  operation  of 
this  tiUe,  unless  the  same  Is  contained  In  some 
writing,  signed  by  the  party  to  be  charged 
thereby." 

On  behalf  of  the  plaintiff  It  la  claimed  that 
the  case  Is  taken  out  of  tlie  operation  of  tiie 
statute  of  limitations  by  certain  writtnga 
executed  by  Jeremiah  Ljmih  and  proven  at 
the  trial.  These  writings  consist  of  checks 
signed  by  Jeremiah  Lynch,  payable  to  the 
order  of  plaintiff,  together  with  the  memo- 
randa made  by  Lynch  on  the  stubs  to  which 
said  checks  were  attached  at  the  time  they 
were  made,  showing  the  amount  of  the  check 
and  the  purposes  for  which  It  was  executed. 
Some  of  these  checks  and  memoranda  were 
made  prior  to  the  expiration  of  the  period  of 
limitation  after  the  date  of  the  note,  and 
some  of  them  were  made  after  the  expiration 
of  that  period.  As  they  are  all  of  the  same 
character,  It  will  not  be  necessary  to  state 
more  than  one  of  them.  The  first  check  is  as 
follows: 

"San  Francisco,  16th  April,  1912. 
"The  Bank  of  Galifomia,  National  Associa- 
tion. San  Francisco:  Pay  to  the  order  of  Mrs. 
M.  Clanin  (196^  one  hundred  and  nifiety-six 
dollars.  Jeremiah  Lynch." 

The  stub  on>oslte  this  check  was  as  fol- 
lows: 

"  «*No.  1076 

Date  IStii  AprU  1912 
To  Mrs.  M.  aunin 

Qoart  Annuity  to  1  Apl  160 
Int.  on  3000#  at  6%  three  months  45 
Sundry  1" 
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Similar  checks,  for  which  similar  stabs 
were  entered  in  the  dieck  book,  were  Intro- 
duced in  evidence  bearing  date  as  late  as 
April  14,  1917.  Consequently,  If  these  trans- 
actions operated  as  an  acknowledgment  or 
promise  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations  within 
the  meaning  of  section  360,  Code  of  Olvil 
Procedure,  the  action  was  not  barred.  These 
checks  were  transmitted  to  the  plaintiff  by 
said  Jeremiah  Lynch.  It  does  not  appear 
that  they  were  accompanied  by  any  letter  or 
other  writing  referring  to  the  purpose  for 
which  the  checks  were  executed.  The  stubs 
to  which  the  checks  were  originally  attached 
were  separated  from  the  checks  before  they 
were  sent  to  Mrs.  Clunln,  and  were  not  In  any 
manner  communicated  to  her  by  the  de- 
ceased. 

So  far  as  the  stubs  are  concerned.  It  Is  well 
established  In  this  state  that  they  do  not 
constitute  an  acknowledgment  or  a  promise 
sufficient  to  take  the  case  out  of  the  statute 
of  limitations,  since  they  were  never  com- 
municated to  the  creditor,  Mrs.  Clunln.  In 
Biddel  v.  Brizzolara,  64  Cal.  355,  30  Pao. 
608,  It  being  on  the  second  appeal  in  that 
ease,  the  court  nid  on  this  subject: 

"It  Is  Tery  certain  that  an  actual  promise 
can  only  be  made  to  the  creditor,  and  it  follows 
that  the  acknowledgment  from  which  the  prom- 
ise is  to  be  inferred  most  be  made  to  the  cred- 
itor." 

This  proposition  is  tboroo^ly  established 
by  the  authorities  and  we  have  no  declition 
to  the  contrary. 

It  is  earnestly  insisted  by  counsel  for  the 
appellant  that  tb  eexecutiou  of  the  checks 
and  the  sending  of  them  to  Mrs.  Clunln  con- 
stituted a  sufficient  acknowledgment  or  prom- 
ise to  toll  the  statute.  It  will  be  observed 
that  the  checks  of  themselves  make  no  ref- 
erence to  the  existence  of  any  debt,  and  con- 
tain no  promise  of  any  sort  to  pay  money  or 
in  discharge  of  a  debt  of  any  character. 
They  all  include  In  the  amount  stated  a  sum 
which  the  stubs  show  was  Intended  to  pay 
qaarterly  Interest  on  a  $3,000  debt,  but  that 
fact  nowhere  appears  upon  the  chock  itself; 
none  of  them  was  for  that  exact  sum ;  they 
all  ioclade  sums  for  other  purposes. 

The  law  is  well  established  in  this  state  by 
numerous  decisions  that  the  acknowledgment 
or  promise  referred  to  in  section  360  must 
be  In  writing,  and  that  the  writing,  whether 
in  the  form  of  a  promise  or  not,  must  con- 
tain some  reference  to  an  existing  debt  ow- 
ing to  the  creditor,  which  the  debtor  is  will- 
ing to  pay.  It  must,  of  itself  acknowledge 
the  debt.  The  first  decisions  upon  the  sub- 
ject, those  In  Fairbanks  v.  Dawson,  9  Cal.  89> 
and  Barron  v.  Kennedy,  17  Cal.  074,  showed 
some  uncertainty  with  respect  to  the  char- 
acter of  the  writing  1^  which  the  acknowl- 
edgment should  be  shown  and  concerning  the 
effect  of  the  statute  then  In  force,  which  was 


substantially  the  same  In  language  as  sec- 
tion 360,  but  In  later  cases  the  law  has  been 
crystallized  Into  a  clear  statement  of  the 
rule.  In  McCormlck  t.  Brown,  36  CaL  186, 
95  Am.  Dec.  170,  where  the  court  was  consid- 
ering the  effect  of  a  letter  as  an  acknowledg- 
ment of  a  debt.  It  was  said : 

"The  acknowledgment  referred  to  in  the  stat- 
ute Is  not  such  as  may  be  deduced  by  inference 
from  a  promise  or  an  offer  to  pay  a  part  of  the 
debt,  or  to  pay  the  whole  debt  In  a  particular 
manner,  or  at  a  specified  time,  or  upon  speci- 
fied conditions.  The  acknowledgment,  say  the 
cases,  must  be  a  direct,  distinct,  unqualified, 
and  unconditional  admission  of  the  debt  which 
the  party  Is  liable  and  willing  to  pay." 

In  BIddel  v.  Brizzolara.  66  Cal.  880,  the 
court  was  considering  a  idea  of  the  statute 
of  limitations  upon  a  promissory  note  se- 
cured by  mortgage  <«  real  estate  and  the  ef- 
fect of  an  agreemat  executed  the  maker 
of  the  note  and  a  third  person,  wherein  It 
was  recited  that  the  third  person  "assnmes  a 
mortgage  now  on  said  property  held  by  Phil- 
lip Biddel,  principal  and  Interest  amounting 
to  96,090.**  The  court  said : 

"Tti9  'acknowledgment*  must  be  a  direct  and 
unqualified  admission  of  an  existing  debt  which 
the  party  Is  willing  to  pay." 

And  In  connection  with  the  guotatlcm  it 
glves'a  passage  from  Bell  v,  Morrison,  1  Pet. 
362,  7  L.  Ed.  174.  containing  the  following: 

"Sudi  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admission  of  a  previous, 
Bubsisting  debt,  which  the  party  Is  liable  and 
willing  to  pay.** 

In  Pierce  v.  Merrill,  128  Cal.  476,  61  Pac 
68,  79  Am.  St  Rep.  63,  the  last  sentence  of 
the  above  quotation  from  McCormlck  v. 
Brown  Is  quoted  and  followed.  The  same 
idea  has  been  stated  In  slightly  differ^t 
language  as  follows: 

"The  acknowledgment  must  be  a  direct,  un- 
qualified, and  unconditional  admission  of  a  debt 
which  a  party  is  liable  and  is  willing  to  pay." 
Curtis  V.  Sacramento,  70  Cel.  414,  11  Pac  748. 

"The  distinct  and  unqualified  admission  of  ao 
existing  debt  contained  in  a  writing  signed  by 
the  party  to  tte  charged,  and  without  intima- 
tion of  an  intent  to  refuse  payment  tbereot 
suffices  to  establish  the  debt  to  which  the  con- 
tract relates  as  a  continuing  contract,  and  to 
interrupt  the  running  of  the  statute  of  Umtta- 
tions  against  the  same."  S.  P.  Co.  v.  Proaser, 
122  Cal.  41S,  62  Pac.  837,  S5  Pac.  146. 

"The  acknowledgment  of  a  debt  In  contem- 
plation of  this  statute  must  be  a  distinct,  un- 
qualified, unconditional  recognition  of  an  obli- 
gation for  which  the  person  making  such  ad- 
mission is  liable."  Powell  t.  Petch,  166  CaL 
331,  136  Pac.  66. 

[3]  There  are  expressions  In  some  of  the 
opinions  of  this  court  which  have  apparently 
been  misunderstood,  and  we  deem  It  proper 
here  to  give  some  explanation  and  qualifica- 
tion tbereot  The  remarks  in  Barron  v.  Ken- 
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nedy,  17  Cal.  574,  seem  to  say  that  a  part 
payment  alone  la  auffidoit  to  take  rhe  debt 
out  oi  the  statote,  it  It  Is  not  accompanied 
hy  some  declaration  qnalUjinK  the  Implied 
admission  of  the  existence  of  the  debt  In 
ttiat  immediate  connection  the  necessity  of  a 
writing  is  not  mentioned,  except  to  say  that 
U  should  be  proven  by  a  writing,  but,  aa  was 
explained  In  Heinlin  t.  Oastro,  22  Cal.  100. 
the  decision  In  the  Kennedy  Case  was  predi- 
cated upon  the  letters  accompanying  the 
transmission  of  the  money  and  which  showed 
that  it  was  to  be  applied  on  a  debt  due  to 
the  plaintiff.  TIils  view  of  the  case  is  fur^ 
ther  emphasized  by  the  decision  in  Pellia  v. 
Vance,  21  Cal.  149.  In  that  case  the  court 
was  asked  to  recondder  the  doctrine  of  the 
earlier  cases,  and  upon  this  point  the  opinion 
says: 

"On  examination  of  the  matter  a  second  time, 
we  are  satisfied  that  the  statate  Intended  to 
exdude  all  acknowledgments  and  promlsea  not 
in  writing,  and  that  a  promise  implied  from  the 
fact  of  part  payment  cannot  with  any  propriety 
l>e  made  an  exception." 

In  Concannon  t.  Smith,  1S4  Gal.  14,  66  Pac. 
40,  the  letter  held  to  be  a  sufficient  acknowl- 
edgment under  the  statute,  although  it  dis- 
tinctly referred  to  an  existing  debt,  did  not 
describe  the  debt  with  any  certainty,  and  it 
was  held  that  the  fact  that  there  was  but  one 
debt  in  existence  to  which  it  could  refer 
could  be  proven  as  an  extrinsic  fact  to  ex* 
plain  the  uncertainty  in  the  writing.  This, 
of  course,  Is  expressly  allowed  by  section 
1860,  Code  of  Civil  Procedure,  In  any  case 
of  ambiguity  in  a  writing. 

Several  decisions  contain  language  appar- 
ently Indicating  that  an  acknowledgment 
made  by  an  act  or  by  conduct,  although  not 
in  writing,  may  be  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute.  The 
context,  however,  in  each  case  shows  that 
the  act  cr  conduct  which  the  court  was  re- 
ferring to  was  a  writing  which  contained  an 
acknowledgment  of  tbe  debt  sufficient  to 
come  within  tbe  rule  stated  In  the  foregoing 
decisions.  Such  expressions  are  found  In 
E^irbanks  v,  Dawson,  supra,  Tuggle  v.  Mi- 
nor. 76  Cal.  101,  18  Pac.  131.  and  In  Mlnlfle 
T.  Rowley  <Cal.  Sup.)  202  Pac.  on  page  675. 

[4]  It  is  clear  from  all  these  decisions  that 
no  writing  is  sufficient  as  an  acknowledg- 
ment under  section  360,  unless  it  contains 
some  refwence  to  a  debt,  which,  either  of 
Itself  or  with  the  aid  of  permissible  evidence 
of  extrinsic  facts  in  explanation,  amounts  to 
an  admission  that  there  Is  a  debt  existing  to 
the  creditor  to  whom  the  writing  Is  sent 
which  the  debtor  Is  liat>le  to  pay  and  willing 
to  pay.  The  checks  Introduced  in  evidence 
do  not  come  up  to  this  standard  since  tbey 
contain  no  reference  whatever  to  any  debt, 
or  any  language  whldi  can  be  said  to  be  un- 
certain  In  Its  meaning  and  Bubject  to  exito- 


nation  by  the  aid  of  extrlndc  drcumstanoea ' 
BO  as  to  be  made  to  refer  to  a  debt 

Our  conclusion  Is  that  the  court  below  was 
correct  In  holding  that  the  action  U  barred 
by  the  statote  of  limitations. 

The  Judgmoit  la  affirmed. 

We  concur:  WASTE.  J.;  LBNNON,  J.; 
SLOANE.  J.;   WILBUR,  J. 

.  SHTTRTLffiFF,  J.,  b^g  dlsquallfled,  does 
not  participate  In  tbe  for^roinff  o^lon. 


(IW  Cal.  33B) 

BALL  et  al.  v.  CALIFORNIA  CONSERVING 
CO.  (S.  F.  9994.) 

(Snpreme  Conrt  of  Oallfomia.  July  13,  1822. 
Rehearing  Denied  Aug.  10,  1922.) 

1.  Brokers  «=s60— Broker  held  not  •■tra«l  U 
oommlftslon  on  sale  sibjeet  to  buyer's  approv- 
al of  goods  where  not  given,  aid  ooatract  eaa- 

celed  by  agreement 

Where  tbe  memorendum  of  sale  negotiated 
by  a  broker  expressly  provided  that  the  goods 
most  meet  with  the  baker's  approval,  and  tha 
buyer  thereafter  sent  to  the  seller  a  sample 
as  to  tbe  gnality  of  goodR  he  demanded,  which 
tbe  seller  refused  to  furnish,  whereupon  the 
contract  was  canceled  by  agreement  of  the 
parties,  the  broker  was  not  entitled  to  bis  com- 
mission. 

2.  Brokers  ^»64(2)— Broker  held  to  have  oen- 
traoted  with  reference  to  provision  of  sala 
contract  allowing  pro  rata  delivery. 

Where  the  memorandum  of  a  sale  contract 
negotiated  hj  a  broker  stated  the  terms  were 
to  be  according  to  tbe  regnlar  California  veg- 
etable contract  and  such  regnlar  contract  In- 
cluded a  term  that,  in  case  of  damage  to  crop, 
or  for  any  caose  whatsoever,  the  seller  was 
unable  to  make  full  delivery,  the  tntyer  would 
accept  pro  rata  delivery  upon  ell  goods  padied 
short,  the  broker  mast  be  held  to  have  con- 
tracted with  reference  to  that  provldon  of  the 
contract 

3.  Brokers  «=369— Held  entitled  imder  con- 
tract to  commission  only  on  goods  delivered. 

A  broker  who  negotiated  a  contract  for  the 
sale  of  goods  which  provided  that,  in  the  caso 
of  inability  to  make  full  delivery  for  crop  fail- 
ure or  other  cause,  the  buyer  agreed  to  accept 
pro  rata  delivery  of  the  quantities  specified,  the 
broker  was  entitled  to  a  commission  for  tho 
sale  only  of  the  quantity  of  goods  actoally  de- 
livered where  that  was  22  per  cent  of  th* 
qaantity  contracted  for. 

In  Bank. 

Appeal  from  Superior  Court  Clt7  and 
County  of  8an  FraadBco;  B.  P.  SbortalU 

Judge. 

Action  by  F.  M.  Ball  and  another,  as  trus- 
tees  of  P.  M.  Ball  &  Co.,  a  dissolved  corpora- 
tion, against  the  California  Conserving  Com- 


^sfttitt  otbar  easw  see  sams  topio  and  KEY-NVHBRR  la  aU  Ki^-NamlMr«d  DlSflMs  and  Indaxu 
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pBiijr,  a  cfvponitioii,  to  recover  a  broker's 
commlsdmi.  Jndgment  for  i^alnttth,  and  de- 
fendant aK>eala.  Beversed. 

Goldman  ft  Altman,  of  San  Frandaco,  for 
appellant. 

E.  J.  Torregano,  Vtncoit  Surr,  and  Gold- 
man, Nye  ft  Burr,  all  of  San  FMndsoOk  for 

respondents. 

RICHARDS,  Justice  pro  tem.  Defendant 
appeals  from  a  Judgment  i-wcovered  against 
It  In  an  action  Instituted  by  F.  M.  Ball  ft 
Co.,  a  corporation,  for  commissions  for  nego- 
tiating three  sales  of  what  is  commercially 
known  as  "tomato  paste."  The  complaint 
contained  two  counts  covering  each  sale,  <me 
predicated  upon  the  agreed  compensation  and 
the  other  upon  the  reasonable  value  of  the 
services.  The  answer,  by  its  failure  to  deoy 
the  same,  admitted  the  allegations  of  the 
complaint  touching  the  incorporation  of  the 
respective  parties  to  the  action,  but  denied 
the  remaining  allegations  of  each  count  Tbe 
findings  were  that  the  allegations  of  the 
complaint  were  true,  and,  based  thereon  and 
upon  the  conclusion  of  law,  the  trial  court 
rendered  judgment  for  plaintiff  in  the 
amount  prayed  fOr,  with  Interest  from  the 
date  of  sales  declared  upon  In  the  several 
counts  of  the  complaint. 

Three  separate  transactions  were  involved : 
The  first  was  a  sale  of  tomato  paste  to  A. 
BusBO  ft  Co.  of  Chicago,  upon  which  the  court 
found  and  adjudged  that  plaintiff  was  enti- 
tled as  a  commission  to  $687.50,  with  interest 
thereon  from  October,  1917,  the  date  of  the 
alleged  sale,  at  the  rate  of  7  per  cent  per  an- 
num. The  remaining  two  sales  were  sales 
of  paste  to  the  Natwill  Company  of  New 
Tork,  upon  which  the  court  found  and  ad- 
judged that  plaintiff  was  entitled  to  recover 
as  commissions  the  sum  of  $4S2,  with  like 
Interest  respectively  on  $212  thereof  from 
February  2,  1018,  and  on  $240  thereof  from 
Mardi  22.  1918,  the  dates,  respectively,  of 
■ttdb  sales.  At  the  time  the  several  orders 
wvn  secured  by  plaintiff  a  sales  memoran- 
■dom  was  prepared  in  writing  in  each  case, 
stating  tbe  amount  and  price  of  the  goods 
sold.  Elach  was  accepted  by  the  defendant. 
These  documents  were  identical  in  form  ex- 
cept ad  to  the  name  of  the  purdiaser,  the 
date  of  the  memorandum,  the  amount  and 
tbne  of  shipment  of  goods.  The.price  of  the 
goods  was  the  same  In  each  case.  These 
memoranda  were  In  abbreviated  form  aa  to 
some  of  their  provisions,  among  which  was  a 
clause  reading:  '^erms:  reg.  Cal.  veg.  con- 
tract" These  m^noranda  each  contained 
the  ftdlowing  proTlsIon:  "2%  per  cent  brok- 
arage  to  Ball-Lockhart"  These  memoraoda 
also  contained  the  following  clause:  "Subject 
this  year's  delivery  meeting  buyer's  approv- 
al." Subsequent  to  the  maatng  and  execu- 
tion of  these  memoranda  in  abbreviated  form 
a  more  amplified  contract  of  tale  was  entered 


into  during  the  early  part  of  Uie  year  1018 
betwe«i  the  defendant,  aa  seller,  and  eadi 
of  the  purchasers,  which,  tlUHVli  eneoted  by 
the  d^endant  and  the  latter,  waa  not  pr^ 
seated  to  the  plaintiff  for  ^Qier  Its  approval 
or  signature.  fHie  record  eeenu  to  Indicate 
fliat  tSiese  latw  docnments  fioUowed  general- 
ly the  tona  of  the  regolu  OaUfomla  vege- 
table contract  used  by  sdlers  and  pmcbaaers 
of  vegetable  prodneta.  In  eadi  of  tiiese  am* 
plifled  contracts  there  was  this  ivovislMi: 

"Quality  of  tomato  paste  to  be  superior  to 
last  year's  crop  sold  to  as  1^  Fadfic  Vinegar 
and  Works." 

There  was  also,  under  tbe  subhead  at 
"terms  and  condltluis,"  tbe  farther  provhdon 
reading  as  follows: 

**In  case  of  damage  to  crop,  or  for  any  eanse 
or  causes  whatsoever,  the  seller  is  unable  to 
make  full  delivery  of  any  of  the  varietiea  of 
foods  name<t  the  boyer  agrees  to  accept  pro 
rata  delivery  npon  all  goods  packed  short" 

These  later  contracts  contained  no  refer- 
ence to  the  broker  or  its  commission,  and,  as 
we  have  seen,  were  not  pres^ted  to  it  or 
signed  by  it  (The  Padfle  Vinegar  ft  PidUe 
Works  above  referred  to  was  the  predeces- 
sor of  the  defmdant) 

[1]  Directing  our  attratlon  first  to  the  sale 
to  Busso  ft  Co.,  it  appears  that  on  March  29, 
1918,  after  the  executl<ai  of  the  amplified 
contract  with  it  Basso  ft  Oa  wrote  tbe  de- 
fendant as  follows: 

"Under  separate  mall  we  are  sending  yon  a 
sample  of  six  cans  of  California  tomato  paste. 
The  tomato  paste  received  from  yon  last  year 
does  not  come  up  to  this  high  grade  standard. 
We  wish  to  state  that  we  most  have  goality 
same  as  sample  which  we  have  sent  yon." 

To  this  letta  the  defradant.  on  April  8, 
1918,  replied: 

"Tbe  artide  which  we  supplied  to  the  trade 
last  year  gave  nnlverul  satisfaction,  and  it 
wfll  be  made  in  the  same  way  and  of  the  same 
standard  and  grade  this  year.  We  take  it  from 
your  letter  that  this  being  the  case  yoa  will 
want  to  cancel  your  contract  with  ns.  If  our 
understondicg  Is  correct  we  then  ask  yon  to 
definitely  advise  us  one  way  or  the  other  by 
return  mail  please." 

Busso  ft  Co..  on  tbe  Stb  of  Uie  same  numth, 

answered: 

"If  acceptable  to  yon  we  cancel  oor  contract 
#94  eoveriog  1,800  coses  200/6  os.  tins  of  to- 
mato paste.  You  will,  therefore,  acknowledge 
receipt  of  our  cancellation  by  return  mail." 

Russo  ft  Co.,  not  content  to  transmit  a 
reply  to  this  letter  through  the  usual  course 
of  mall,  on  April  le,  1918,  wb%d  defendant: 

"Please  wire  at  oar  expense  cancellation  of 

our  contract?' 

—to  which  readiest  defendant  replied  br 
wire: 
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"We  accept  Totn  caneellatltm  of  tomato  paste 
eontrtcL'* 

Ai^tellant  herein  contends  that,  as  to  the 
Rosso  &  Oo.  sale,  the  goods  offered  by  the 
seller  did  not  meet  with  the  buyer's  approv- 
al, and  hence  that,  the  condition  In  the  con- 
tract of  sale  In  that. respect  not  having  been 
fnlBUed,  and  the  contract  tor  that  reason 
having  been  canceled,  the  plaintiff  was  not 
entitled  to  recover  any  commlsslonB  upon 
rach  Bale. 

We  see  no  answer  to  this  contention.  The 
memorandum  of  sale  npon  which  the  i^aln- 
tiff  relies  for  a  recovery  contains  the  express 
provision  that  the  goods  must  meet  the  buy- 
er's ai^roval.  This  provisl<m  renders  It  an 
executory  contract  of  sale  upMt  a  condition 
Bubseqnent,  without  the  fulflllment  of  wbich 
there  could  have  been  no  completed  sale  un- 
der said  contract  The  right  of  the  broker  to 
reeover  o(Hnmlasions  must  be  held  to  have 
depended  upon  a  completed  sale;  and,  this 
not  having  been  conisnmmated,  it  follows  that 
the  right  of  the  plaintiff  to  recover  his  com- 
mlsslonB under  the  contract  with  Rnsao  & 
Go.  must  tail. 

[21  As  to  tbe  rl^t  of  the  plaintiff  to  recov- 
er Its  commiasi<m8  opcm  the  sales  of  the  Nat- 
will  Company,  another  qiieatl<m  is  presented. 
The  memorandum  of  rale  In  eac3i  of  raid 
omtracts.  as  we  bare  sem.  contains  the  ab- 
brertated  danse  reading  as  follovrs :  "Terms: 
Teg.  OaL  reg.  contract"  This  abbreviated 
clause  is  conceded,  when  amplified,  to  mean: 
"Terms:  Begular  California  vegetable  con- 
tract," and  this  clause  thus  amplified,  when 
contained  in  the  preliminary  agreement  be- 
tween the  seller  and  the  buyer,  upon  which 
the  plaintiff  relies  for  its  right  to  its  com- 
misstona,  must  be  Interpreted  as  meaning 
that  the  parties  to  said  preliminary  agree- 
ment weffe  contracting  with  reference  to  and 
under  the  provision  of  the  usual  amplified 
contract  for  vegetable  products  In  general 
use  among  the  sellers  and  buyers  of  such 
products  at  the  time,  and  hence  It  will  be  as- 
sumed that  when  the  buyer  and  seller  exe- 
cuted the  enlarged  contract  a  few  weeks  lat- 
er, such  aalarged  contract  was  the  r^lar 
California  vegetable  contract  which  was  in 
llie  contanplation  of  all  of  the  parties  to  the 
preliminary  memorandum  of  agreement  upon 
which  the  trialntlff  herein  relies  for  the  re- 
covery of  Its  commissions.  If  this  assump- 
tion is  correct  it  would  necessarily  follow 
tbat  the  provisions  of  the  later  and  enlarged 
contract -are  to  be  read  into  the  pr^imlnary 
■greemmt  between  the  parties;  and,  ttiis  be- 


ing so,  U  most  be  htSA,  in  ttu  abseoctt  <tf  a 
showbig  to  tbo  contrary,  that  the  plaJtatUt  at 
the  time  <a  the  execution  of  the  said  contract 
was  aware  of  the  omdltlona  oatwaced  In  tbo 
regular  Xtalifomla  vegetable  contract,  and 
brace  waa  aware  of  flie  fact  that  sadb  en- 
larged  contract  contained  the  provislMi 
that— 

*1n  case  of  damage  to  crop,  or  for  any  canse 
or  causes  whatsoever,  the  seller  Is  unable  to 
make  full  deliver^  of  any  of  the  varieties  of 
goods  named,  the  buyer  agrees  to  accept  pro 
rata  delivery  upon  ^  goods  packed  short" 

Being  thus  aware  of  this  condition  in  the 
enlarged  contract  the  plaintiff  must  be  held 
to  have  itself  contracted  with  reference  to 
It  and  hence  to  have  agreed  tbat  the  amount 
of  its  commissions  should  depend  upon  the 
amount  of  the  deliveries  of  the  seller's  prod- 
uct which,  as  shown  by  the  undisputed  evi- 
dence herein,  was  but  22.2  per  cent  of  the 
amount  of  goods  provided  for  in  the  prelimi- 
nary contract  between  the  parties. 

[S]  The  forgoing  conditions  as  to  the 
amount  of  goods  to  be  delivered  and  accept- 
ed, upon  which  the  plaintiff's  percentage  of 
commissions  was  to  be  computed,  appearing 
upon  the  face  of  these  contracts,  it  was  nec* 
essary  for  the  plaintiff  to  show  that  there 
had  been  a  full  delivery  of  all  of  the  goods 
provided  for  in  the  memorandum  of  agree- 
ment upon  which  it  relies  before  it  would  be 
entitled  to  the  full  commissions  which  It 
claims.  Not  having  shown  this,  but,  on  the 
contrary,  the  undisputed  evidence  being  that 
the  seller's  pack  and  delivery  waa  but  22.2 
per  cent  of  the  anticipated  amount  provided 
for  In  the  preliminary  memorandum,  it  fol- 
lows tbat  the  plaintiff's  commissions  must  be 
computed  upon  the  actual  amount  of  goods 
delivered  under  said  contracts. 

It  follows  from  the  foregoing  that,  as  to 
the  Ruaso  &  Co.  contract,  the  plaintiff  was 
not  entitled  to  recover  any  commissions,  and 
that  as  to  the  two  contracts  with  the  Nat- 
will  Company,  the  amount  of  commissions 
recoverable  by  the  plaintiff  must  be  computed 
upon  the  basis  of  the  actual  deliveries  made 
under  said  contracts,  and  that  the  trial  court 
was  In  error  In  awarding  the  plaintiff  judg- 
ment for  commissions  in  an  amount  in  ex- 
cess of  that  indicated  by  the  views  abore 
forth. 

Judgment  reversed. 

We  ctmcur:  SHAW,  0.  3.;  WASTE,  J.; 
SLOANB.       LAWLOB,  J. 
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an  cai.  S17) 

in  n  ROSV  ESTATE.  (8.  P.  UTS.) 

(SnpTeme  Ooort  of  OaUfornia.  Jnlj  IS,  1022.) 

Appaal  tmt  arror  «S3I2I8— Remittltor  not  re- 
ealleiT  imtor  than  30  day»  afttr  Judgment,  \» 
•bseaoo  of  frani  or  nlstaka. 
Xn  tlie  absonee  of  fraud,  and  where  the  Sb* 
preme  Cknirt  rendera  its  Judgment  advisedly  on 
the  case  as  preaented  by  the  parties,  it  cannot, 
after  expiration  of  the  80  days  allowed  by  the 
Constitution,  after  which  the  Judgment  is  final, 
recall  the  remittitur  to  reconsider  the  facts  and 
reasons  on  which  the  Judgm'ent  was  given. 

Id  Bank. 

On  motion  to  recall  remittitur.  Denied. 
For  former  opinion,  see  202  Pac.  841. 

George  D.  Collins,  Jr.,  of  San  Frandsco, 
for  appellants. 

Thoutis  G.  Grothers,  Wm.  U.  Abbott,  K. 
W.  Cannon,  and  I.  M.  Qolden,  all  of  San 
Francisco,  for  reapmdenta. 

8HAW,  0.  J.  The  respondents  move  to 
recall  the  remittitur,  on  the  ground  that  It 
"does  not  conform  to  the  final  Judgment  of 
the  court,  upon  the  ground  that  the  judg- 
ment appealed  from  was  In  all  substantial 
particulars  affirmed." 

The  appeal  was  taken  from  a  decree  of 
partial  distribution  of  the  estate  of  Catherine 
Boss,  deceased.  That  decree  was  that  the 
property  distributed  was  a  part  of  the  com- 
munity property  of  John  Boss,  deceased,  and 
the  deceased,  Catherine  Ross,  during  their 
marriage,  that,  up<xi  his  death.  It  was  dis- 
tributed to  her  and  that,  upon  her  death, 
thereafter  one-half  of  such  community  prop- 
erty descended  to  the  relatives  of  John  Boss, 
deceased,  and  the  other  half  to  the  children 
of  Elizabeth  H.  Donobue  as  the  next  of  Icln 
of  Catherine  Boss.  Catherine  Boss  had  two 
sisters,  who  died  prior  to  her  death,  namely, 
Elizabeth  H.  Dooobue  and  Bridget  H.  Quinn, 
both  of  whom  left  descendants  who  are  now 
living.  The  decree  gave  no  part  of  the 
property  to  the  descendants  of  Bridget  H. 
Quinn,  and  some  of  them  appealed  therefrom. 
It  was  upon  tiie  decision  of  this  appeal  that 
the  remittitur  was  issued.  The  decision  of 
this  court  was  ttiat,  as  descendants  of  Bridg- 
et H.  Quinn,  the  appellanta  were  entitled  to 
a  share  In  the  one-half  of  the  cixnmunity 
property  Included  in  the  distribution  to  the 
Donohue  (dilldren.  To  that  extent  the  de- 
cree was  reversed.  The  briefs  show  that  the 
heirs  of  John  Ross  and  the  children  of  Mrs. 
Donobue  filed  a  Joint  brief  in  opposition  to 
the  claims  of  the  ai^Uants.  Nothing  was 
said  to  the  effect  that  the  John  Boss  hetrs 
bad  no  interest  In  the  controversy  between 
the  descendants  of  the  two  sisters  of  Cather- 
ine Boss  over  the  one-half  of  her  proiwrty, 
nor  with  respect  to  the  John  Ross  heirs  being 
exempt  from  costs  of  appeaL  This  court,  up- 


<m  this  condition  of  tiie  matter,  made  a  snh 
oral  order  reversing  the  case  in  favor  ct  (tw 
appdlanta  As  the  req;>ondettta  made  com- 
mon cause  against  the  apptflants  the  court 
saw  no  reason  for  making  a  distinction  be- 
tween tbem  on  the  matter  of  costs.  The 
error,  If  any,  was  due  to  the  overtight  of  tbe 
parties  and  not  that  of  tbe  court  or  of  tbe 
derk. 

In  the  absence  of  fraud,  and  where  this 
court  rendera  Ita  Judgment  advisedly  upon 
the  case  as  presented  by  the  parties,  tills 
court  has  no  power  after  the  expiration  of 
the  SO  days  allowed  by  the  Constitution  and 
after  whldb  our  Judgment  Is  final,  to  recall 
the  remittitur  for  the  purpose  at  reconsider- 
ing the  facta  and  reasons  upon  which  the 
Judgment  was  given.  Oakland  v.  Padflc.  etc, 
Co.,  172  CaL  332-^,  1G6  Pac.  468,  Ann.  Caa. 
1917E,  259;  Estate  of  Levioson,  108  CaL  459. 
41  Pac.  483  ;  42  Pac.470;  Granger  v.  Sheriff, 
140  Cal.  185.  73  Pac.  816;  HerrUch  v.  Mc- 
Donald, 83  Cal.  006.  23  Pac.  710;  Trumpler 
V.  Trumpler,  123  Cal.  248,  65  Pac.  1008;  Mar< 
tin  V.  Wagner,  124  CaL  204,  66  Pac.  1023; 
Blchardson  v.  Chicago,  etc..  Co,,  135  Cal.  311. 
67  Pac.  760.  This  Judgment  was  given  on 
December  2,  1021.  and  became  final  on  Janu- 
ary 1.  1922.  In  that  IntervaL  if  the  heirs 
of  John  Boss  had  applied  therefor,  the  court 
might  have  altered  its  Judgmrat  as  to  costs. 
This  motion  was  Instituted  on  March  1,  1922. 
It  was  then  too  late  for  the  court  to  aid  ia 
the  matter,  even  if  It  mm  so  dlopoaed.  Tbe 
motion  is  denied. 

We  concur:  SHURTLEFF.  J.;  SLOANB, 
J.;  WILBUR,  J.;  LAWLOR.  J.;  WASTE, 
J.;  RICHARDS,  JusUce  pro  tem. 


(E8  Ol.  App.  m 

CALLAGHAN  v.  OLSEN  et  at.    (Civ.  4067.) 

(District  Court  of  AppeaL  First  District,  Di- 
Tision  1,  California.  Jnne  6.  1922.) 

1.  Appeal  aaif  error  ^671  (3)— Where  appeal 
is  oB  Judgmsnt  roll  aiona,  only  suffldeaoy  of 
flntflngs  to  support  tlie  Judgsieat  will  be  ooa- 
tidered. 

Where  an  appeal  ia  taken  on  the  judgment 
roll  alone,  only  safficiency  of  tbe  findings  t» 
support  the  judgment  will  be  considered. 

2.  Principal  and  sarety  «=999— Surely  lor  real 
for  certain  months  not  released  by  neceptaaee 
or  amount  lets  than  rent  for  prevleas  neathi. 

Where  defendant  was  surety  for  the  pay- 
ment of  rent  for  certain  months,  the  fact  that 
a  landlord's  agent  accepted  a  lees  amount  than 
that  specified  for  certain  months  previous  to 
those  for  whose  rent  defendant  was  a  surety 
did  not  amoimt  to  an  alteration  of  the  prindpid 
obligation,  so  as  to  release  defendant,  in  pur- 
suance of  Civ.  Code,  I  2819,  nor  did  it  operate 
as  a  release  on  the  ground  that  the  landlord 
thereby  waived  certain  remedies  in  unlawful  de- 
tainer to  whidi  he  might  have  resorted. 
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Ai^peal  firom  Superior  Ooort,  Olty  and 
County  of  San  Frandsco;  IL  P.  SbortaU, 

Judge: 

Action  1^  P.  P.  Oallaghan  against  Geoi^ 
h,  Olsra  and  anotliar.  E^om  Judgment  for 
plaintiff,  def«idant  A.  Davidson  appeals. 

AfBrmed. 

Herbert  Choynskl  and  James  Balelgh  Kel- 
ly, both  of  San  Francisco,  for  appellant. 

Stanislaus  A.  Blley,  of  San  Frandsoo,  for 
respondent. 

■ 

PBBWEiTT,  Justice  pro  tern.  Action  on  a 
guaranty.  Tbe  respondent  leased  to  defend- 
ant Olsen  certain  real  property  toe  a  period 
of  12  months  at  an  agreed  monthly  rental  of 
9400.  At  the  same  time,  and  as  a  part  of  tlie 
same  transactlou,  the  appellant  ezecnted  to 
the  respondent  a  certain  written  guaranty, 
wherein  be  did— 

"covenant,  promise  and  agree  to  and  with  the 
party  of  the  second  part  (the  reapondent)  that 
the  said  George  L.  Olsen  shall  well  and  truly 
pay  the  rents  reserved  for  the  last  three 
'moDtbs,  to  wit,  for  the  three  months  commenc- 
ing December  1, and  ending  Febrnary  29, 
1916,  to  perform  and  ezeente  all  covenants 
therein  contained  on  his  part  and  that  In  his 
faUure  to  do  so  in  any  particular  we  will  forth- 
with pay  *  *  *  the  said  rents  that  may  be 
OP  become  due  under  said  lease  for  the  last 
three  months  thereof,  to  wit,  for  the  months 
commencing  December  1,  191S,  and  ending  Feb- 
ruary  29,  1916,  end  all  damages  that  may  hap- 
pen or  accrue  by  reason  of  such  failure  not  ex- 
ceeding the  aggregate  sum  of  $1,200." 

[1]  The  defendant  Olsen  foiled  to  pay  the 
rent  for  the  Inst  three  months  of  the  term, 
and  the  respondent  thereupon  brought  this 
action  against  both  parties  to  recover  the 
same.  The  trial  court  rendered  Judgment 
as  prayed  for,  and  the  appellant  appeals  up- 
on the  Judgment  roll  alone.  This  eliminates 
all  points  save  the  sufficiency  of  the  findings 
to  support  the  Judgment. 

The  appellant  directs  our  attention  to  the 
following  finding  made  by  the  trial  court : 

"That  for  several  months  daring  the  tenancy 
of  said  defendant  Olsen,  said  defendant  paid  to 
the  agent  of  the  plaintiff  and  the  said  agent 
received  and  accepted  in  payment  of  the  rent 
for  said  mcoths  a  sum  less  than  the  stipulated 
rate  of  rental  under  said  lease;  that  none  of 
said  months  is  embrseed  within  the  period  from 
December  1,  1916,  to  and  induding  February 
29,  1916  (being  the  period  for  which  the  rent^ 
herein  sued  for  accrued  and  became  due).  That 
there  is  no  evidence  showing  that  the  plaintiff 
had  actual  knowledge  of  the  payment  and  ac- 
ceptance of  said  reduced  sums.  That  there  was 
no  written  agreement  between  defendant  Olsen 
and  plaintiff  either  in  person  or  by  agent  for 
any  redaction  of  said  rent  or  for  the  modifica- 
tion of  any  term  of  ssld  lease;  that  there  was 
not  at  any  time  any  written  authorization  from 
plolntiif  to  reduce  said  rent  or  to  modify  any 
term  of  said  lease." 


[2]  It  Is  insisted  that  the  acceptance  by  Che 
respondent  of  a  smaller  sum  than  the  agreed 
rate  of  rental  was  an  alteration  of  the  prln< 
dpal  obligation  In  a  material  respect,  and 
that  the  effect  thereof  was  to  release  the 
guarantor.  No  fault  can  be  found  with  the 
soundn^a  of  the  rule  upon  which  this  con- 
t^tlon  is  based  (Glv,  Code,  (  2819),  but  it 
has  no  application  to  the  present  case.  The 
appelant  does  not  question  the  rule  that  fu- 
ture rentals  are  not  reduced  by  the  accept- 
ance of  less  than  the  stipulated  sums  for  a 
portion  of  the  leased  term.  In  fact,  the  ques- 
tion Is  scarcely  open  for  discussion.  In  view 
of  the  many  California  authorities  bearing 
upcm  It  In  Slnnlge  v.  Oswald,  170  Cal.  55, 148 
Paa  208,  for  a  period  of  nine  months  the  land- 
lord accepted  lees  sums  than  the  stipulated 
rental,  and  receipted  in  full  for  the  said 
months.  The  surety  in  that  case,  as  here, 
raised  the  point  that  these  payments  of  less 
snms  and  their  acceptance  by  the  landlord 
operated,  by  changing  the  terms  of  the  lease, 
to  release  the  surety.  The  Supreme  Court, 
In  comntentli^  upon  this  claim,  uses  Qie  tol- 
lowlng  lai^inage. 

"They  are  not  sufficient  to  establish  a  change 
in  the  Written  contract  so  as  to  affect  the 
amonnt  of  future  Installments  of  rent  where 
no  such  change  of.terms  has  been  made  in  writ- 
ing." 

From  James  Bva  Estate  r.  Mecca  Co.,  40 
Cal,  App.  515, 181  Pac,  416,  we  quote : 

"The  final  contention  of  appellant  is  that  the 
guarantor  was  discharged  from  liability  for  the 
reason  that  the  principal  obligation  of  the  les- 
see was  changed  and  altered  in  a  material  re- 
spect without  the  consent  of  the  guarantor. 
The  change  In  the  prindpal  obligation  relied 
upon  Is  the  tact  that  the  lessor  made  a  rebate, 
for  certain  months,  from  the  amount  of  rent 
spedfied  in  the  lease,"  eta 

To  this  claim  the  court  replied,  In  effect, 
that  concessions  of  the  kind  in  question  are 
not  sufficient  to  establish  a  change  In  the 
written  contract  so  as  to  affect  the  amount 
of  future  installments  of  rent.  From  a  num- 
ber of  cases  affirming  the  same  doctrine,  we 
will  notice  but  one  other.  In  Dodge  v.  Chap- 
man, 42  Cal.  App.  614,  183  Pac  066,  the 
court  gives  a  very  extended  and  valuable 
analysis  of  the  point  In  one  place  it  says: 

rrhe  agreement,  then,  to  receive  for  a  lim- 
ited time  a  reduced  monthly  rents]  was  not  in 
writing,  and  was  supported  by  no  consideration. 
As  an  agreement  in  modification  of  the  lease, 
it  therefore  was  without  •  •  •  effect. 
*  •  •  Conceding  that  the  obligation  to  pay 
the  stipulated  monthly  rental  was  satisfied  by 
these  payments,  yet  the  contract  was  not  al- 
tered any  more  than  it  would  have  been  if  the 
fall  amount  had  been  paid.  It  was  no  concern 
of  the  sureties  how  these  payments  were  made. 
The  Isndlord  could  have  taken  Us  pay  in  'chips 
and  whetstones'  If  he  saw  flt," 
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WlUla  the  a|>peUaDt  ccmld  icftrody  qnea- 
tUm,  and  perhaps  does  not  question,  tbe  foioe 
of  these  authorities,  he  Insists  that  an  agree* 
ment  bj  a  saretj  to  pay  the  last  Installmenta 
of  a  term  is  affected  by  the  acceptance  of  leas 
than  tbe  Btlpulated  mma.  He  argues  Oiat 
the  landlord  thereby  waives  certain  remedies 
in  unlawful  detainer  to  which  he  might  have 
resorted.  Bat.  at  most,  he  no  more  waives 
them  than  be  does  when  he  accepts  payment 
at  the  full  stipulated  flgnre.  In  either  case 
the  traneactloD  as  to  the  past  month  is  dosed, 
and  with  it  every  remedy  to  which  he  might 
have  resorted.  Indeed,  it  Is  difficult  to  dis- 
cover how  the  landlord  waived  anything  save 
the  concession  which  he  made  in  accepting  a 
less  snm  than  tbe  agreed  amount  We  have 
seen  that  such  a  concession  does  not  operate 
to  release  either  tbe  ivlndpal  or  surety. 

Tbe  only  remaining  point  urged  by  appel- 
lant is  the  alleged  failure  of  the  court  to 
find  whether  or  not  there  was  an  agreement 
between  respondent  and  defendant  Olsen 
for  a  modification  of  the  tenne  of  the  lease. 
Connsel,  bowever,  have  overlo(Aed  'finding 
21,  wherein  tbe  court  expressly  finds  that  no 
such  alteration  was  ever  made. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  accordingly  affirmed. 

We  concur:  TYI;er.F.  J.;  BIGHABDS,J. 


(67  Cal.  App.  «T) 

MAYNES  V.  GALLIANO.    (Civ.  4088.) 

(IMBtriet  Coart  of  Appeal,  First  District,  Divi- 
BioD  2,  California.  May  10,  1922.  Hearing 
Denied  1^  Supreme  Coort  July  Q,  1922.) 

1.  Coatraots  <s>354— Fladlsg  against  plalatlff 
la  laagnage  of  ooaplalat  la  aaffleisMt 

Where  the  complaint  was  on  the  common 
counts,  and  alleged  defendants  were  Indebted  to 
plaintiif  for  services  rendered  to  defendants  by 
plaintUTs  assignor,  for  which  services  defend- 
ants promised  in  writing  to  pay.  a  finding  of 
the  trial  conrt  in  the  exact  language  that  those 
allegations  of  the  complaint  were  not  true  Is 
sofficloiit  to  support  a  judgment  for  defendants. 

On  Hearing  In  Snprema  Court 

2.  Csatraots  «=»332(2)— Complalat  oa  oomaioa 
ooaats  held  to  state  oaate  of  sctloa  on  writ- 
ten ooatraot 

A  complaint  alleging  that  defendants  were 
indebted  to  plaintiff  in  a  stated  sum  for  serv- 
ices rendered  to  defendants  by  plaintiff's  as- 
signor, for  which  defendants  promised  in  writ- 
ing to  pay,  though  in  the  form  of  a  common 
count  for  services  rendered,  in  effect  stated  a 
cause  of  action  on  the  written  contract. 

6.  Brokers  ^=>40— Autkority  to  sell  lease  held 
not  to  give  commission  for  aala  ef  subseqneat 
renewal. 

Exclusive  authority  to  brokers  to  sell  a 
Kase  does  not  give  them  authority  to  sell  a 
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renewal  of  the  lease  thereafter  obtaiiied  bf 
tbeir  prindpal,  so  that  they  are  not  adUsd  to 
their  commission  after  the  renewal  lease  was 
sold  to  one  who  had  refused  to  pordiase 
through  them  the  original  leaae,  becaoae  it 
would  expire  too  soon,  even  thoutfi  the  owner 
had  not  taken  the  steps  neoeaaary  to  terminate 
the  exclusive  agency. 

Appeal  from  Superior  Court,  Alameila 
Oonnty;  T.  W.  Harrla,  Judge. 

Action  by  W.  A.  Maynee  agalnat  J.  B. 
Galliano  to  recover  tot  aervicee  rendered. 
Ja<U:ment  tor  defeaidan^  and  ^Intlft  ap- 
peals. Affirmed. 

Dunn,  White  &  Aiken,  of  Oakland,  tor 

aiv^lant 

Snook  &  Brown,  of  Oakland  (Oe<ffge  IL 
Nana,  of  Oakland,  of  counsel),  toe  respondent 

NOCRSE^  J.  This  la  an  appeal  fnnn  a 
Jndgmmt  In  favor  of  defoidant  In  an  action 
upon  a  common  count  for  services  rendered. 
Tbe  cranplalut  alleged : 

"That  the  daf  aidants  above  named  are  In- 
debted to  the  plaintiff  In  the  anm  of  one  thon- 
sand  (91.iOOO.00)  dollars  for  services  rendered 
to  the  defendanta  by  Lnbeck's  Diveabnent  Com- 
pany, a  corporation,  within  two  years  last  past 
for  whldi  services  the  said  defendants  prom* 
ised  in  writing  to  pay  the  said  Lnbeck's  Invest- 
ment Company  the  said  sum  of  one  thousand 
doUars." 

Tbe  trial  coort  found,  in  the  exact  lan- 
guage quoted,  that  these  allegations  ot  tbe 
complaint  were  not  true.  The  facts  ajipear^ 
tog  at  the  trial  were  that  defendant  and 
plaintiff's  assignor  entered  into  a  written 
contract,  whereby  tbe  assignor  was  given  the 
exclusive  right  to  sell  certain  prop^ty  be- 
longing to  tbe  defendant  for  tbe  period  of 
one  day,  or  until  written  notice  ot  revoca- 
tion was  received.  By  the  terms  of  the  con- 
tract the  defendant  agreed  to  pay  plaintiffs 
assignor  all  over  the  sum  of  ^,600  for  which 
the  property  was  sold,  but  In  any  event  n 
minimum  compensation  of  $500,  if — 

"before  the  termination  of  this  agreement  a  de- 
posit or  notice  of  sale  or  of  intended  sale,  or 
agreement  or  bill  of  sale,  lease,  conveyance, 
or  mortgage,  Is  made  of  or  on  said  property,  or 
any  part  thereof,  or  if  the  whole  or  any  part 
of  the  consideration  is  paid,  or  Is  deposited  In 
escrow,  or  if,  at  any  time  before  or  after  sack 
termination,  a  sale  or  transfer  of  said  prop- 
erty or  any  part  thereof  is  made  to  any  uie 
to  whose  attention  same  was  brought  1^  said 
agent  dnring  tbe  life  of  this  contract  or  if  sncfa 
a  person  accepts  s  position  with  me  or  enters 
m;  employ  in  respect  to  the  above  property 
or  any  part  thereof,  or  if  any  such  person  tu 
whose  attention  same  was  brought  as  aforesaid 
by  said  agent  in  any  manner  or  mode,  secares 
any  interest  In  or  lien  or  daim  upon,  or  takes 
possession  of,  the  said  property  or  any  part 
thereof,  directly  or  indirectly,  or  by  virtue  of 
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one  or  more  transfers  wltbln  two  months  after 
the  termimitfon  of'tfate  contract.  Notice  of 
withdrawal  moat  be  ^vtai  by  registerad  mail  or 
by  writiiig  receipted  for  bj  aaSA  agent.'* 

The  contract  was  dated  July  IS,  1919.  It 
appears  that  in  December  of  that  year  the 
purchaser  read  an  advertisement  for  the 
sale  of  the  property  published  by  the  plain- 
tiif's  assignor,  and  In  response  thereto  called 
upon  the  local  agent  of  [HalntlCTs  assignor 
and  made  Inquiries  regarding  the  sale  of  the 
property.  It  appears  that  this  .agent  gave 
to  the  purchaser  some  Information  which  he 
bad  regarding  this  property  and  similar  prop- 
erties which  he  had  listed  for  sale.  The 
purchaser  Informed  the  agent  that  he  was 
not  Interested  In  this  property,  because  the 
term  of  the  lease  was  too  short  and  he  was 
not  satisfied  with  the  location.  Defendant 
had  no  knowledge  that  even  mSb  an  Inquiry 
had  been  made  until  the  middle  of  May,  1920, 
when  the  property  had  been  sold  through  the 
efforts  of  another  broker.  It  appears  that 
when  the  contract  was  made  the  defendant's 
lease  ran  only  until  July,  1920;  that  on 
December  24,  1919,  he  obtained  a  new  lease 
for  a  term  of  five  years,  beginning  July  1, 
1920.  It  does  not  appear  that  plalntiCTs  as- 
signor had  knowledge  of  the  new  lease,  but, 
In  any  event  be  made  no  effort  to  interest 
the  subsequent  purchaser  In  the  property 
after  this  condition  was  changed.  It  Is  In 
the  testimony  that  plaintiff's  assignor  took 
some  "prospects"  to  view  the  property,  but 
did  not  take  the  one  who  subsequently  pur- 
chased it.  On  March  10, 1920,  the  deffmdant 
informed  the  agent  that  his  property  was  off 
the  market,  and  requested  the  agent  not  to 
come  around  any  more,  because  the  property 
was  not  for  sale.  Defendant  testified  that 
in  reply  to  this  the  agent  said:  "AH  right; 
•  ♦  •  we  won't  cottie  ajraln."  Nothing 
further  was  heard  from  plalntlfTs  assignor 
regarding  the  property  or  the  contract.  De- 
fendant; assuming  from  the  statement  of 
the  agent  that  the  contract  was  abandoned, 
again  offered  It  for  sale  through  another 
agent,  by  whom  the  sale  was  made  on  May 
18tb  of  that  year.  Plaintiff  attacks  the  Judg- 
ment upon  the  grounds  that  the  exclusive 
right  to  sell  conferred  upon  his  assignor 
«ould  not  by  the  terms  of  the  contract  be 
termlnatedi,  except  upon  10  days'  notice  In 
writing,  and  no  such  notice  was  given,  and 
insists  that,  because  the  contract  was  not 
terminated  In  the  manner  provided  therein, 
plaintiff  was  entitled  to  Judgment. 

[1]  The  finding  of  the  trial  court  In  the 
terms  of  the  complaint  Is  sufficient  to  sup- 
port the  Judgment.  Appelant  having  elected 
to  sue  lapon  a  common  count,  and  not  upon 
the  contract,  it  was  essential,  of  course,  to 
prove  rendition  of  the  services  and  a  promise 
to  pay  for  them.  In  finding  that  the  re- 
spondent Is  not  Indebted  to  appellant  In  any 
mm  for  services  rendered,  the  trial  court 
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must  be  presumed  to  have  found  that  no 
services  were  rendered.  If  this  Is  so,  the 
appellant,  of  course,  Is  not  entitled  to  Judg- 
ment In  reaching  this  conclusion,  the  trial 
court  had  before  It  the  testimony  relating 
to  the  advertising  of  the  property  for  sale  In 
December,  1919,  the  Inquiries  made  by  the 
purchaser  at  that  time  and  his  refusal  to 
further  consider  the  property,  and  the  fact 
that  after  a  new  lease  had  been  obtained, 
and  the  property  was  presented  to  him 
through  an  Independent  source,  be  for  the 
first  time  became  interested.  In  reaching 
the  conclusion  that  no  services  were  ren- 
dered, the  court  no  doubt  found  that  the 
advertising  In  the  newspaper  had  no  con- 
nection with  the  subsequent  sale.  The  con- 
tract was  manifestly  drawn  with  great  cun- 
ning, to  enable  the  agent  to  insist  upon  pay- 
ment without  turning  a  hand  for  the  benefit 
of  the  owner.  We  are  not  prepared  to  say 
what  should  have  been  the  result  If  the  suit 
had  been  on  the  ccmtract.  But  in  this  ac- 
tion on  a  common  count  for  services  rendered 
we  cannot  say  that  the  evidence  is  insuffi- 
cient to  support  the  finding  of  Uie  trial  eoort 
Judgment  alBrmed. 

We  concur:  LANGDON,  P.  J.;  STURTB- 
VANT,  J.  " 

Opinion  of  SnpTime  Court  In  Bank  Deny- 
ing Rehearing. 

PER  CURIAM.  [2]  The  petition  for  a  re- 
hearing of  this  cause  In  the  Supreme  Court 
is  denied.  We  are  of  the  opinion  that  the 
fact  that  the  complaint  was  In  the  form  of 
a  common  count  for  services  rendered,  In- 
stead of  a  special  declaratlCMi  on  the  eon- 
tract  Introduced  In  evidence,  Is  Imraaterlal 
to  the  decision,  and  we  do  not  approve  thr 
opinion  of  the  District  Court  of  Appeal  sc 
far  as  it  leaves  that  question  open.  The  only 
suiq;>ort  of  the  common  count  was  the  con- 
tract Introduced  In- evidence,  and  In  effect 
the  complaint  stated  a  cause  of  action  on 
that  contract. 

[3]  We  regard  the  essential  fact  upon 
which  the  Judgment  should  be  affirmed  to 
be  that  the  contract  of  agency  to  sell  the 
Interest  of  the  defendant  In  the  property  re- 
lated exclusively  to  a  lease  which  expired 
on  July  1,  1920.  The  purchaser  from  the 
defendant  positively  refused  to  buy  that 
lease,  and  the  efforts  of  the  plaintiff  did  not 
bring  about  a  sale  thereof.  Consequently 
the  plalntlfTs  services  produced  no  benefit 
to  the  defendant  The  pur<diaser  reused  to 
negotiate  nntil  after  defendant  had  pro- 
cured an  additional  lease  beginning  July  1, 
1920,  and  running  five  years,  and  it  was  the 
procuremrait  of  that  lease  which  Indnced  the 
sale  and  not  the  efforts  of  the  plaintiff. 

SHAW,  C.  J.,  LAWLOR,  WILBUR, 
SLOANE,  and  WASTE,  J  J.,  and  RICHARDS, 
Justice  pro  tem. 
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(6S  CbI.  App.  143) 
BURKS  V.  BRONSON  et  ■!.    (CIV.  3805.) 

(District  Court  of  Appeal,  Second  IMitrict,  IX- 
vision  2,  Oalifornfa.   Jwu  16,  1922.) 

1.  Jadgneat  ^9203— Coart  oaaiot  render  aa- 
other  Jadgmeat  after  readering  Jadgoieat  af 

HOBSaft 

Where  the  court  In  an  action  for  specific 
performance  rendered  a  Judgment  of  nonauit, 
sncb  jadgmeot  was  final,  and  the  court  had  no 
Jurisdiction  to  later  render  a  Judgment  dis- 
misains  the  complaint. 

2.  Appeal  aad  error  ^=3682(2)— Rule  that  par- 
ty eanaot  assign  as  error  a  ruling  which  he 
requested  does  not  apply  where  trial  oonrt 
lacked  Jurisdiction. 

The  role  that  a  party  cannot  assign  as  er- 
ror a  rnling  which  be  invited  the  trial  codrt  to 
make  does  not  apply  where  the  trial  court 
lacked  jurisdiction  to  make  the  ruling. 

3.  Appeal  and  error  (@s>790(3)— Appeal  will  be 
dismissed  where  controverted  question  has 
been  determined  by  another  order  In  same  ac- 
tion. 

An  appeal  will  be  dismissed  where  the  ques- 
tion in  controversy  has  been  determined  by  an- 
other order  in  the  same  action  or  by  another 
action. 

AKieal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

Action  by  Dana  Burks 'Against  L.  B.  Bron- 
son  and  anotber.  I'zoin  a  Judgment  dismiss- 
ing the  complaint,  plaintift  appeals.  Appeal 
dismissed. 

Gland  B.  Andrews,  of  Los  Angeles,  and 
Charles  D.  Swanner,  of  Santa  Ana,  for  ap- 
pellant 

Clyde  Bishop,  of  Santa  Ana,  and  Goodwin 
ft  Morgrage,  of  Lob  Angelea,  for  raqtondeuts. 

CKAIU,  J.  This  action  Is  one  for  qteclflc 
performance  of  a  contract  for  the  sale  of 
a  lot.  The  defoidants  and  reapondents  ask 
that  the  appeal  be  dismissed  and  base  their 
contention  In  this  regard  npcm  the  following 
facts: 

Upon  the  date  of  the  trial,  to  wit,  Veb- 
roary  '2i,  1921,  and  when  the  i^intlff  had 
closed  his  case,  a  motion  for  a  nonsuit  was 
made  by  the  defendants,  was  ordered  grant- 
ed by  the  court;  on  the  same  day  this  order 
was  entered  on  the  minutes  and  noted  In  the 
register  of  actlcma  by  the  cleric.  From  this 
Jiidgment  no  appeal  has  been  taken.  On 
March  22,  1021.  the  trial  court  entered  a 
second  Judgment,  this  being  one  to  dismiss 
tne  action.  From  this  Judgment  the  plain- 
tiff has  appealed,  and  It  Is  this  appeal  which 
we  are  now  asked  to  dismiss. 

[1]  The  Judgment  of  ncmault  was  a  final 
Judgment  Clark  v.  Superior  Court,  87  Cal. 
App.  732,  174  Pac.  681.  This  being  so,  the 
court  was  without  Jurisdiction  to  make  any 
other  Judgment  Darlington  Butler,  8  CaL 
App.  448,  86  Paa  IW. 


[2]  From  the  dilemma  of  tids  sStoatka 

the  ai^llants  seek  to  be  relieved  bj  inTofc- 
ing  the  rule  that  a  party  cannot  sncccssfnlly 
assign  as  error  a  ruling  which  he  has  him- 
self Inrlted  the  trial  court  to  make.  Several 
dedsicms  are  dted  in  support  of  this  proposi- 
tion. In  none  of  the  cases  referred  to  was 
the  error  committed  of  such  a  character  as 
to  render  the  action  of  the  court  void  be- 
cause of  want  of  JurlsdictlGn.  Lack  of  juris- 
diction Is  not  waived  under  the  rule  relied 
upon  by  aivellant  4  Corpus  Juris,  686. 

[8]  It  1^11  be  observed,  further,  tliat  Is 
the  instant  case  a  second  reason  exists  for 
dismissal  of  the  appeal  aside  from  the  fact 
that  the  Judgment  of  dismissal  is  void.  Snp- 
pose  we  were  to  hold  that  since  respondoit 
invited  the  trial  court  to  commit  the  error 
of  entering  a  second  Judgment  he  should  not 
be  heard  to  assert  Its  Invalidity.  It  yet  re- 
mains a  fact,  as  shown  by  the  record  on  ap- 
peal, that  a  Judgment  of  nonsuit  was  regular- 
ly entered.  A  reversal  of  the  Judgment  of 
dismissal  would  not  afifect  the  force  or 
finality  of  the  Judgnteut  of  nonsuit  It  would 
therefore  be  a  useless  thing  for  this  court 
to  pass  upon  the  merit  of  the  appeal  or  to 
order  a  reversal  of  the  Judgment  of  dis- 
missal The  questions  presented  would  be 
entirely  moot  Under  such  circumstances 
the  appeal  should  be  dismissed.  Mendocino 
County  T.  Peters,  2  CaL  A^.  34.  82  Pac  1124. 
It  Is  a  settled  principle  that  an  appeal  will 
be  dismissed  where  the  question  in  contro- 
versy has  been  determined  either  by  another 
actlMk  or  by  another  order  in  the  same  ac- 
tion. Amorlsla  v.  Bando  (Sup.)  S8  M.  X. 
tinpp.  3S6. 

The  appeal  Is  dismissed. 

We  concur:  FINLAXSON,  P.  J. ; 
WOBKS,  J. 


(&8  Cal.  App.  1H> 

HARBOUQH  V.  ENLARGED  BAXTER 
CREEK  IRR.  DIST.   (Civ.  2364.) 

(District  Court  of  Appeal,  Third  District* 
California.    June  16»  1922.) 

Waters  and  water  courses  ^9225— la  salt  ta 
restrain  inclusion  of  land,  eomplaint  whM 
failed  to  allege  under  what  law  trrigatton  dis- 
trict was  organized  held  iasafflolent 

A  complaint,  in  an  action  to  restrain  an 
irrigation  district  from  Including  plainCitrs  land 
in  an  enlargement  thereof,  which  failed  to  al- 
lege under  what  law  the  irrigation  district  was 
organised,  whether  plaintiff's  land  was  a  part 
of  the  original  district  or  subsequently  indad* 
ed  therein  in  the  enlargement  thereof,  wheth- 
er the  enlargement  was  affected  by  the  reor- 
ganisation of  the  district  or  by  a  change  of  its 
boundaries,  and  whether  plaintiff's  objection  to 
the  inclusion  of  his  land  was  made  in  the  man- 
ner prescribed  by  law  or  whether  he  was 
granted  a  hearing  and  his  objection  overroled 
contrary  to  the  facts  proved  at  the  hearing,  was 
insufficient  to  anthorise  a  temporary  injonetloa. 
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Api?eal  from  Siiperior  Court,  Laawn  Coun- 
ty; George  H.  Tbompson,  Judge. 

Application  for  injunction  by  P.  B.  Har- 
bongta  against  the  Enlarged  Baxter  Creek  Ir- 
rigation District  From  an  order  dmying  an 
application  for  temporary  injunction,  plain- 
tiff appeals.  Affirmed. 

F.  A.  Kelley,  of  SiuanTlUe.  for  appellant 
Pardee,  Hardy  ft  Pardee,  of  SusanvUl^  for 
respoDdent 

FINCH,  P.  J.  Plaintiff  applied  to  the  trial 
court  for  a  temporary  injunction,  basing  his 
anpUcatlon  on  the  complaint  aloiie.  This  ap- 
peal is  from  the  order  denying  the  aroUca- 
tion.  OSie  allegations  of  the  complaint  axe 
as  follows: 

"That  said  defendants  are  a  corporation  daly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  California. 

"That  for  several  years  last  past  plaintiff 
has  been  and  now  is  the  owner  of  the  following 
described  lands,  situate,  lying  and  being  in 
said  county  and  state,  and  more  particularly  de- 
scribed as  follows,  to  wit:  B.  ^  of  8.  E.  14 
and  E.  %  of  S.  W.  sectioo  13,  township  29 
north  of  range  13  east  M.  D.  B.  and  M. 

"That  said  defendants  have  enlarged  or  are 
attempting  to  enlarge  said  irrigation  district 
and  have  incorporated  and  embraced  all  of  said 
lands  of  plaintiff  therein,  but  that  plaintiff  ob- 
jected to  any  and  all  of  his  said  lands  being  in- 
corporated or  Included  in  said  district  and  now 
objects  to  any  or  all  of  his  said  lands  being  in- 
vaded in  said  district  opon  the  following 
grounds  and  reasons:  That  all  of  his  lands 
are  so  situated  and  lie  in  such  a  shape  that  he 
would  not  receive  any  benefits  in  irrigation  or 
otherwise  from  the  proposed  enlargement  of  said 
irrigation  district;  that  plaintiff  has  never  vot- 
ed at  any  election  for  said  proposed  bonds  and 
has  from  the  commencement  objected  to  his 
lands  or  any  part  thereof  being  included  or  in- 
corporated into  said  irrigation  district,  hut  the 
defendants,  disregarding  his  objections  and 
reqaests.  have  indnded  all  of  plalntilFs  lands 
within  said  district 

"That  said  defendants  have  voted  bonds  cov- 
ering all  of  said  lands  of  plaintiff,  and,  unless 
enjoined  and  restrained,  will  sdl  all  of  said 
bonds  covering  all  of  the  lands  of  plaintiff  and 
thereby  east  a  cloud  upon  plaiotiff's  titie  to  all 
of  his  said  lands  and  wiU  cause  a  moltiplidty  of 
lawsuits  to  divest  and  dear  the  tiUe  to  said 
lands  and  thereby  will  cause  irreparable  injury 
to  plaintiff  by  reason  of  the  sale  of  sndi  bond- 
ed indebtedness." 

It  seems  clear  that  the  complaint  does  not 
state  facts  sufficient  to  authorise  an  injunc- 
tion. Without  attempting  to  point  out  all 
the  defects  of  the  complaint.  It  may  be  said 
that  It  does  not  appear  under  what  law  the 
district  was  organized,  whether  the  plaln- 
tifTs  land  was  a  part  of  the  original  district 
or  subsequently  included  therein  In  the  al- 
leged  enlargement  thereof,  whether  the  en- 
iargement  was  effected  by  a  reorganization 
of  the  district  or  by  a  change  of  its  bound- 
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aries,  whether  plaintiff's  objectlrai  to  ttie  tai- 
clnsioD  of  Us  land  was  made  In  tbe  manner 
provided  law.  or  whethcf  lie  was  granted 
a  hearing  and  bis  objecUra  oTerruled  con> 
trary  to  tbe  fftcts  ^ved  at  the  hearing. 
The  granting  of  a  temponry  Injunction  is 
usually  within  tbe  sound  discrettim  of  tbe 
court,  and  it  certainly  cannot  be  eald  in 
this  case  that  the  trial  court  abused  its  dis- 
cretion. 

The  cotlrt  sustained  defoidanfa  demurrer 
to  the  ctnnidalnt  and  granted  plaintiff  15 
days  wltbln  wblch  to  amud.  Plaintiff  at- 
tempted to  appeal  frtnn  the  order  sustaining 
the  demurrer.  Since  tbe  order  Is  not  appeal- 
able, the  appeal  therefrom  is  dismissed. 

Tbe  order  denying  the  application  for  a 
temporary  injunction  is  affirmed. 

We  concur:  BUBNBTT,  J.;  HABT,  J, 


(57  Csl.  App.  680) 

JENSEN  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION OF  CALIFORNIA  St  al. 
(Civ.  4171.) 

(IMstrict  Court  of  Appeal,  First  IMstrict,  Di- 
vision 2,  California.   May  18»  1922.) 

Master  and  servant  «=s>367— Brisk  mason  held 
coatraetor's  "employed  within  Compsnsattoa 
Aot.  and  not  Isdepndsnt  oovtraotor. 
A  brick  mason,  employed  by  a  bnilding  con- 
tractor furnishing  alt  the  materials  to  bnild  fire- 
places of  a  specified  size,  who  fomished  his 
own  tpols  and  engaged  the  men  working  with 
him  and  charged  only  union  scale  of  wages  and 
tbe  usual  foreman's  fee,  held  an  "employee" 
within  the  Workmen's  Compensation  Act,  and 
not  an  independent  contractor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Bm- 
ploy«.1 

Application  of  Antone  Jensen  against  the 
Industrial  Accident  Commission  of  the  State 
of  Califomta  and  another  for  certiorari  to 
review  an  order  awarding  compensation  for 
Injuries  under  Workmen's  Compensation  Act 
(St  1917,  p.  831).   Award  afftrmed. 

Ralph  G.  McGomish  and  Fry  &  Jenkins, 
all  of  San  Jose,  for  petitioner. 

A.  B.  Qraupner,  of  San  Francisco,  for  re- 
spondent Industrial  Accident  Commission. 

0.  W.  Davison,  of  San  lose.  t<a  respondent 
Scott 

X4ANODON,  P.  J.  Tbls  matter  comes  be- 
fore us  upon  a  writ  of  review.  We  are  ask- 
ed to  annul  an  award  of  the  Industrial  Acci- 
dent Commission  granting  to  Q.  B.  Scott,  tbe 
applicant  before  said  Commission,  $2,866.24 
tor  Injury  to  bis  eye,  sustained  while  be  was 
plastering  a  (diimney,  together  with  an  al- 
lowance for  medical  expenses,  etc. 
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TbB  only  qiiestli»i  before  iu  Is  as  to  the 
status  of  Scott  and  the  relatloii  between  bim 
and  petitioner  with  respect  to  tbe  wortc  out 
of  wblch  tbe  Injury  grew.  Tbe  Industrial 
Accident  Oommisslon  bas  concluded  tbat 
Scott  was  an  employee  of  Jtweak,  our  peti- 
tioner. Petitioner,  bowerer.  contends  tbat 
Scott  was  either  an  independent  contract<»t 
or  an  employee  of  Dr.  Tooker,  tbe  owner  of 
tbe  bouse  In  Los  Gatos  upon  which  tbe  work 
was  being  done.  Dr.  Tooker  was  before  the 
Industrial  Accident  Commission,  contending 
that  Scott  was  an  emfdoyee  of  Jensen  and 
that  DO  liability  of  any  kind  arose  on  tbe 
part  of  said  Tooker.  This  view  was  accepted 
by  the  Commission,  which  held  Dr.  Tooker 
free  from  liability  and  awarded  Scott  com- 
pensation as  an  employee  of  Jensen. 

The  record  shows  that  Dr.  Tooker  request- 
ed Jensen  to  furnish  him  with  an  estimate 
of  the  cost  of  the  alterations  and  repairs 
which  he  desired  to  have  made  to  bis  home ; 
that  J^sen  submitted  an  estimate  of  the 
cost,  which  was  apparently  satisfactory  ^  to 
I>r.  Tooker,  and  thereupon  Dr.  Tooker  di- 
rected Jensen  to  proceed  with  the  work  ui>on 
the  basis  that  Dr.  Tooker  would  pay  Jensen 
the  cost  of  labor  and  material,  i^us  10  per 
cent.  Dr.  Toker  testlfled  that  he  had  no  di- 
rect relation  to  Scott  and  had  nothing  what- 
ever to  do  with  his  emplc^nmit,  or  th<^  direc- 
tion of  his  work.  XUs  testimony  la  corrob- 
orated by  Scott. 

JensMi  was  a  contractor  and  bnllder.  He 
testified  that.  In  the  course  of  the  work,  It 
became  necessary  to  build  two  flrei^aces 
and  ctiimneys.  Jensen,  not  being  a  brick  ma- 
son, employed  Scott  to  do  this  work.  He  had 
no  specific  agreemoit  as  to  tbe  t»ms  of  pay- 
ment for  this  bricklaying  work,  but  he  fur- 
nished Scott  with  all  materials  for  the  work. 
Mr.  Jensen  testified: 

*1  JuBt  gar*  him  the  dse  of  tbe  flreplaces, 
what  wBS  needed,  and  then  be  built  the  cbbn- 
neys  accordingly.  I  know  I  left  tbat  entirely  to 
Mr.  Scott.  I  knew  be  knew  what  was  to  be 
done.  I  gara  bim  tbe  slse  of  tbe  fireplaces  tbat 
I  wanted,  and  he  bnOt  tbe  chimneys  accord- 
iKgly." 

Mr.  Scott  furnished  bis  own  personal  tools, 
aa  he  stated  was  the  custom  with  all  brick- 
layers, and  Mr.  Jensen  furnished  aU  materi- 
als, the  mlxlnff  block,  and  '^od  to  take  tbe 
stuff  in."  Jensen  bad  requested  Scott  to  en- 
gage the  men  necessary  to  do  this  work,  and 
accordingly  Scott  did  so  and  acted  as  super- 
intendent of  tbe  operations  on  the  brickwork, 
as  well  as  working  manually  himself.  He 
stated  that  It  was  customary  for  a  foreman 
to  collect  from  tbe  contractor  the  wages  ot 
bis  men  and  to  pay  tbe  men  directly,  Ao- 


BBPOBTBB  (CW. 

cordlngly,  Scott  charged  Jensen  for  bis  serr- 
Ices  and  tbe  services  of  tbe  men  woddns 
with  bim  as  f(dlows:  $12  a  day  for  Soott  ai 
foreman;  $11  a  day  for  one  journeyman 
bricklayer;  $8.50  a  day  for  two  helpers ;  and 
$1  a  day  per  man  paid  to  another  perstm  for 
transpduting  all  <tf  tbe  men  to  and  from  San 
Jose  each  day. 

Scott  (Aarged'no  percentage  and  recdved 
no  other  ooiiq)enBatlon  for  bis  work  than 
the  union  scale  of  wages,  whi<^  was  $11  a 
day,  plus  tbe  usual  charge  of  $1  a  day  for 
tbe  duties  performed  by  him  as  foranan.  He 
stated  tbat  in  the  absence  of  an  express 
agreement  between  himself  and  Jenam  as  to 
compensation,  he  assumed  tliat  the  wages 
would  be  the  union  scale  of  wages.  This 
was  also  what  was  In  the  mind  of  Mr.  Jen- 
sen.  evidently,  because  he  made  no  objection 
to  Scotfs  charges  based  upon  said  union 
scale  of  wages  for  himself  and  the  men  work- 
ing with  him. 

While  Scott  was  engaged  in  plastering  a 
flue,  mortar  splashed  in  bis  eye,  burning  it 
badly  and  causii^  a  permanent  injury,  ac- 
cording to  the  medical  taetimony  before  the 
Commission. 

Scott  stated  that  be  sometimes  did  work 
by  tbe  "Job"  and  sometimes  by  the  day. 
While  It  Is  true  that  In  this  instance  be  en- 
gaged tbe  men  who  were  working  with  bim, 
he  was  told  to  do  so  by  Mr.  Jensoi. 

We  think,  under  these  facts,  tbe  finding  of 
the  Industrial  Accident  Commission  tbat 
Scott  was  an  employee  of  Jensen  and  not  an 
Independent  contractor  at  tbe  time  €t  bis  in- 
Jury  is  sustained  by  the  evidence. 

Petitioner  directs  our  attention  to  tbe  erU 
dence  in  tbe  record  that  Scott  was  not  a  mem- 
ber of  the  brick  mason's  union  and  tbat  tbe 
rules  of  tbe  said  union  prohibited  union  men 
from  working  with  a  nonunion  Journeyman 
bricklayer ;  that  under  tbe  rules  of  said  nn- 
lon  Its  members  could  only  work  with  Soott 
if  Scott  was  acting  as  a  contracts.  The  men 
who  w<«kRd  with  Scott  were  imlon  men  and 
understood  these  rules.  However,  an  the  wit- 
nesses  stated  that  these  rules  were  often  vio- 
lated, and  their  existence  and  obsemuice  wen 
not  matters  binding  iq>0D  tt»  Industrial  Ac- 
cident Commission  in  readiing  Its  onicla- 
slons.  Ibe  testimcmy  regarding  these  mat- 
ters was  doubtless  givoi  due  welifbt,  bntwas 
found  not  to  offset  the  other  matters  tn  the 
record  which  support  the  finding  of  the  Oom- 
missitm  regarding  the  status  of  Scott. 

Tbe  award  of  tbe  Industrial  Accident  Com- 
mission is  affirmed. 

We  coDcnr:  NOUBSB*  J.;  STUBTBt- 
VANT,  J. 
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LCyVIS  V.  HMIEAL.  (Civ.  8899.) 

(IHstrict  Court  of  Appeal.  Second  Dbtriet,  Di- 
TiBion  1,  Galifconia.  Jnne  1.  1922.  Hearing 
Denied  by  Supreme  Court  Jul;  Bl,  1922.) 

1.  Paymaat  «=»6S(ft)— Dtfmdaat  who  atfnlto 
oriilaal  iadabtediMM  rH<ilr^  t«  prvn  pay- 
neat. 

In  an  action  for  serrlcea,  defandant,  haviiif 
admitted  the  original  indebtedneaa,  had  th« 
burden  of  proTing  pajment  thereof,  axeapt  in 
ao  far  aa  admitted  by  the  complaint. 

2.  EvMence  «=>354(I7)— Creditor**  booka  aet 
admlaslbre  to  show  tint  paymeats  had  aet 
been  made. 

In  an  action  inrolvins  aa  iaaue  aa  to  wheth- 
er certain  paymenta  had  bean  made,  booka  kept 
bj  the  erector  held  not  admlaaible  to  abow 
that  paymenta  had  not  been  made,  under  Code 
dr.  Proe.  {  IMO,  providing  for  admiaaion  of 
writings  aa  "prima  fade  evidence  of  the  facta 
Btated  therein"  In  certain  casea. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  John  M.  York,  Judge. 

Action  by  Margaret  L  Lewis,  special  ad- 
ministratrix of  the  estate  of  George  B.  Lewis, 
deceased,  against  Mabel  McNeaL  Judgment 
for  plaintiUf,  and  defendant  appeala.  Re- 
versed. 

Minor  Moore,  of  Loa  Angelea,  for  appel- 
lant- .  _ 
James  H.  Pope  and  A.  G.  Bitter,  both  of 

Ix>8  Angeles,  for  respondent 

SHAW,  J.  In  this  case  plaintiff,  as  ad- 
ministratrix of  the  estate  of  George  B. 
I«wi8,  her  deceased  husband,  sued  for  the 
lecorery  of  a  balance  alleged  to  be  due  hia 
estate  upon  a  contract  made  by  defendant 
with  deceased  whereby  he  was  employed  to 
fnmlsb  labor  and  materials  in  the  construc- 
tkm  of  a  bouse  of  the  admitted  cost  of 
upon  which,  as  allied  in  the  com- 
plaint defendant  paid  $5,587^6.  leaving  a 
balance  unpaid  of  92,806.64.  It  was  also  al- 
leged that  defendant  was  Indebted  to  plaln- 
tiff  bi  said  sum  upon  a  mutual,  open  and 
current  book  account  By  her  answer  de- 
fCTMinnt  admitted  her  onployment  of  de- 
eeaaed,  and  that  he  furnished  material  and 
labor  and  made  expeoditurea  in  tne  ctmstruc* 
tlon  of  said  house  In  the  sum  of  98,394.60, 
all  as  stated  In  the  complaint,  but  alleged 
that  she  had  paid  all  (tf  said  sum  due  under 
the  employment,  save  and  except  the  snm 
of  $284.44,  wMdi  waa  the  balance  due  to 
plaintiff,  and  likewise  denied  any  Indebted- 
ness in  excess  of  $284.44  upon  the  all^«ed 
open,  mutual,  and  current  book  account. 
The  court  found  the  allegations  of  the  com- 
plaint to  be  true,  and  that  plaintiff  was  en- 
titled to  Judgment  as  prayed  for,  from  which 
Judgment  so  entered  defendant  has  appealed. 
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While  defendut  ^ta(^  tbe  fladlagi  tot 
wont  of  auillclent  siqiport,  her  cAilaf  amtm- 
tKm  la  Out  tb»  court  enred  in  tba  admission 

of  evidence. 

[1]  Having  admitted  tbe  orl^^nol  Inddrted- 
nesa  of  $8,88160,  the  burden  of  proving  pay- 
ment thereon  of  other  than  the  sum  of  $5r 
687.86,  admitted  In  the  comi^aint  to  Have 
been  made,  devolved  upon  defendant  In  her 
own  behalf  she  testified  that  on  September 
IStb  ahe  paid  the  sum  of  $2,000  to  George  EL 
Lewis  on  account  of  said  indebtedness,  whi6h 
payment  was  in  cash  from  money  which  she 
had,  some  six  weeks  prior  thereto,  taken 
from  her  safe  deposit  vault  and  k^  in  her 
house  until  the  time  of  making  said  payment ; 
that  it  was  paid  to  him  in  front  of  the  Hol- 
lywood Bank,  at  which  place  she  met  Lewis, 
and  upon  receiving  it  she  gave  to  him  a  type- 
written statement,  dated  July  29tli,  showing 
the  condition  of  her  ac^unt  and  which 
statement  he  had  delivered  to  her  about  Au- 
gust Ist  and,  going  into  the  bank,  while  sha 
went  shopping,  be  indorsed  thereon  in  hia 
own  handwriting,  under  date  of  September 
15th,  the  payment  of  the  $2,000,  and  as  so 
Indorsed  returned  the  same  to  her.  She  also 
testified  that  she  on  April  16,  1920,  paid 
Lewis  $500  in  cash,  credit  for  whlcb  $500 
was  ^ven  by  him  in  the  typewritten  state- 
ment delivered  to  ber  on  August  1st  wherein 
be  acknowledged  payment  of  the  gross  sum 
of  $4,587.  It  la  admitted  that  on  July  2lBt 
defendant  paid  Lewis  by  check  $500,  and  on 
August  16th  paid  him  $600 ;  that  on  said  last 
date  Lewis  in  his  own  handwriting  made  the 
following  indorsements  on  said  typewritten 
statmient:  "July  21,  received  by  check 
$600.00 ;  August  16,  recdved  by  cbeck  $500.- 
00" — and  that  thereafter,  to  wit  on  October 
26tb,  abe  gave  Lewis  a  check  for  $600,  upon 
which  she  aays  was  written,  in  the  lower 
left-hand  como!',  "Balance  due,  $305,"  which 
vnis  intended  to  exhibit  to  him  the  balance 
due  (m  her  account  The  contention  of  plain- 
tiff  la  that  tiie  typewritten  statement  rai- 
dered  under  Aite  of  July  20tli,  and  showing 
payment  ot  $4,587,  waa  Intended  to  Include 
the  $500  paid  mi  July  2l8t,  and  that  the  in- 
dorsement thereon  aa  to  sntdi  payment  made 
by  Lewis  Augiut  16th  was  an  error  and  In 
fact  a  duplicate  receipt  of  the  $500  paid  In 
July;  whereas  defendant  <dalms  ttiat,  hav- 
ing orroneonsly  omitted  the  same  from  the 
typewritten  statement,  he  made  the  indorse- 
ment  to  cover  it. 

The  subject  at  the  controversy,  then  Is,  as 
to  these  two  cash  payments,  one  of  $500, 
daimed  by  d^endant  to  have  been  paid  in 
oadt  on  April  16th.  and  the  other  of  $2,000, 
claimed  defmdant  to  have  been  paid  In 
cash  on  Siqitember  ISQi,  to  the  making  of 
which  payments  at  the  timea  mentioned  she 
in  positive  terms  testified.  There  Is  nothing 
to  sustain  plaintiff's  contention  that  the  In- 
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dorsement  npm  the  typewritteo  statement  of 
tbe  payment  of  $500  made  oa  July  21st  was 
an  error,  oi3ux  than  tbe  fact  that  the  type* 
written  statement  rendered  defendant  was 
made  after  the  date  of  said  payment  Nei- 
ther tbe  typewritten  atatement  with  the  In- 
dorsements tbere<m  so  made  by  Lewis  nor 
tbe  cheek  for  $600  dated  October  26th,  which 
defwdant  didmed  was  Indorsed,  "Balance 
dae,  $305»*'  was  produced  at  tbe  trlaL  The 
defendant  claimed  that  both  documents  had 
been  lost,  prior  to  which  loss,  however,  she 
had  ohlbited  them  to  plaintiff  and  Iter 
daughter,  who  bad  inspected  the  same,  and 
both  plaintiff  and  her  daugbtffl-  testified  there 
was  no  Indorsement,  as  claimed,  upon  tbe 
check  dated  October  26tb,  showing  a  balance 
due  of  $305  only;  and  they  also  testified  the 
Indorsement  upon  the  typewritten  statement, 
under  date  of  September  15tb,  "Received  by 
cash  $2,000,"  was  not  in  tbe  handwriting  of 
Lewis.  The  fact  that  all  other  payments 
save  and  except  those  In  controversy  were 
made  by  cAeck,  that  defendant  bad  lost  not 
only  tbe  Btatement  containing  the  disputed 
Indorsement,  but  likewise  the  check  of  Oc- 
tober 26tb  upon  which  she  claimed  to  have 
indorsed  the  balance  due  to  Lewis,  together 
with  tbe  Irre^Iarity  of  defendant's  act  as 
stated  in  drawing  the  $2,000  from  her  safe 
deposit  box  and  keeping  it  in  her  house  for 
some  six  weeks  and  then  paying  it  to  Lewis 
on  tbe  street,  together  with  other  clrcum- 
stances  connected  with  the  transaction  as 
related  by  her,  when  added  to  tbe  testi- 
mony of  plaintiff  and  her  daughter,  Mabel 
Lewis,  to  tbe  effect  that  the  purported  re- 
ceipt upon  the  typewritten  statement  was 
not  In  tbe  handwriting  of  deceased,  Oeorge 
B.  Lewis,  and  tbe  check  dated  October  26tfa 
for  $500,  which  had  been  seen  by  them  at 
tbe  time  of  its  delivery,  contained  no  in- 
dorsement showing  a  balance  due  of  $305, 
were  well  calculated  to  raise  a  doubt  in  the 
mind  of  tbe  trial  judge  as  to  the  truth  of 
defendant's  statements.  While  defendant's 
testimony  as  to  such  facts  of  payment  was 
positive,  and  assuming  It  was  not  and  owing 
to  decedent's  death  could  not  be  contradicted, 
the  court  by  reasou  of  the  circumstances  con- 
nected with  tbe  transaction,  as  shown  by  de> 
fondant's  own  testimony,  In  connection  with 
that  of  plaintiff  In  denying  that  tbe  indorse- 
ment was  in  the  handwriting  of  deceased, 
might  well  have  deemed  it  sufficient  to  dis- 
credit her  story  and  justify  the  conclusion 
tbat  defendant  had  not  established  tbe  fact 
of  payment  Davis  v.  Judson,  159  CaL  129, 
113  Pac.  147:  Cox  V.  Schnerr,  172  CaL  871, 
156  Pac  509;  Travis  Glass  Co.  v.  Ibbetson 
{Cal.  Sup.)  200  Pac.  505.  As  said  In  tbe  case 
last  cited: 

"The  most  positive  testimony  of  ■  witness 
may  be  contradicted  by  inherent  improbabilities 
as  to  its  accuracy  contained  in  tbe  witness'  own 
statement  of  the  transaction;  or  there  may  be 
circumstances  in  evidence  in  connection  with 
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the  nutter,  wtSA  aatlsfy  tiie  court  vt  Us  fil- 
sity;  the  manner  of  the  witness  in.toatlfyins 
may  impress  the  court  with  a  doubt  as  to  tbe 
accuracy  of  his  statement  and  Influence  it  to 
disregard  his  positive  testimony  as  to  a  partic- 
ular fact;  and,  as  it  is  within  the  province  of 
tbe  trial  court  to  determine  what  credit  and 
weight  Bhail  be  given  to  the  testimony  of  any 
witness,  this  court  cannot  control  its  finding  or 
condnsion  denying  tbe  testimony  credence,  un- 
less it  appears  tbat  there  are  no  matters  or 
drcumstances  which  at  all  impair  its  accuracy." 

Hence,  if  the  court  upon  such  confllctinc 
teatimony,  conaldered  In  tbe  light  of  the  tir- 
cumstancea  shown  and  the  conduct  of  defend- 
ant in  rdating  matters  in  connection  with 
the  transaction,  had  made  the  finding,  this 
court  upon  a  review  thereof,  would  not  be 
warranted  In  holding  it  without  auivort  oC 
suffldent  evldenca 

[2]  Plaintiff,  however,  did  not  rest  her  case 
upon  such  testimony,  but  over  defendant's 
strenuous  objections,  introduced  tbe  day  book 
kept  by  bet  deceased  husband  and  a  letter 
to  wbidi  the  daughter,  Mabel  Lewis,  bad 
transcribed  tbe  laibies  thertf  rom,  and  where- 
in all  paymoits  claimed  to  have  been  made 
by  d^endant,  other  thao  the  payment  ot  $900 
on  April  Idtb  and  $2,000  on  September  16th, 
were  made  to  appear.  Since  defendant  ad- 
mitted tbe  original  indebtedneaa  and  i^ain> 
tltt  conceded  tlie  making  at  all  payments 
other  than  tte  two  in  controversy,  tbe  boiAs 
could  have  been  pertlnmt  to  no  facts  other 
than  those  In  controversy,  and  hence  tfa^ 
must  be  deconed  to  have  been  received  and 
by  the  conrt  contidered  for  the  purpose  of 
showing  that  defendant  bad  not  made  tlw 
payments  as  she  stated;  in  other  words,  to 
establish,  not  an  atUrmative  fact  shown  by 
an  entry  In  the  hooks,  but  a  negative  fact 
from  the  absence  thereof.  Section  194^  Code 
of  Civil  Procedure,  provides  that: 

"Tbe  entries  and  other  writings  of  a  dece* 
dent  made  at  or  near  the  time  of  tbe  trans- 
action, and  in  a  position  to  know  the  facts  stat- 
ed therein,  may  be  read  as  prima  fade  evidence 
of  the  facts  stated  therein,  in  the  following 
cases:  1.  When  the  entry  was  made  against 
the  interest  of  tbe  person  making  it  2.  When 
it  was  made  in  a  professional  capadty  and  In 
the  ordinary  course  of  professional  eondnct, 
8.  When  it  was  made  in  the  performance  e£  ■ 
duty  apedally  enjoined  by  law." 

While  under  this  provision  tbe  oitrles  in  tho 
books,  not  tbe  absence  thereof,  would  be  evi- 
dence against  bis  estate,  tbey  would  consti- 
tute no  evidence  of  negative  facts  as  to  which 
no  entry  was  made,  ^nce  the  omission  might 
have  been  due  to  mere  negligence  or  forget- 
fulness  and  without  motive,  either  good  or 
bad.  Schwarze  v.  Boessler,-40  111.  App.  474. 
Not  only  Is  there  no  statutory  provision  un- 
der which  the  books  were  admissible,  but  it 
Is  tbe  general  rule  that  books  of  account  are 
never  deemed  evidence  to  rebut  a  presump- 
tion by  showing  tben  Is  notlUng  contained 
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In  tbem  In  reference  to  tbe  dalm  aet  up  by 
the  adverse  party.  The  entrlee  made  npon 
a  proper  showing  are  competent  evidence  of 
the  facts  shown  thoebjr,  bnt  the  fact  that 
no  entrlQB  were  made  by  the  deceased  con- 
rtitntea  no  proof  ot  the  nnltted  fact  in  dis- 
pute. Lawhom  v.  Garter,  11  Bndt  (Ey.)  7; 
MattodES  V.  Lyman,  18  Tt  88.  40  Am.  Dec. 
138;  Winner  T.  Baoman.  28  Wis.  068;  Ladd 
&  Bush  T.  Sears,  9  Or.  244;  Kerns  t.  Mc- 
Eean,  78  CaL  87.  18  Pac.  122;  Horse  v. 
Potter.  70  Slaas.  (4  Gray)  292;  Rlley  v. 
Boehm,  107  Mass.  18S,  45  N.  E.  84.  Tbe 
books  were  received,  not  as  containing  en- 
tries  relating  to  the  cash  payments  in  eoi^ 
troveray,  but  as  showing  from  the  omission 
thereof  that  tbe  money  was  not  paid  as  de- 
fendant said  it  was,  and  upon  the  assumed 
fact  that,  bad  it  been  paid,  deceased  would 
have  entered  It  as  a  credit,  it  is  argued  that 
Its  absence  tlier^rom  is  proof  that  It  was  not 
received,  and  apparently  the  court  in  reach- 
ing its  cimclnslon  entertained  this  view  of 
the  matter.  In  our  opluion,  the  boofea  were 
incompetent  for  such  purpose,  and  tbe  court 
should  liave  sustained  the  objection  to  tiieir 
admisidon. 

Respondent  Insists  the  books  were  not  re- 
ceived In  evidence,  for  which  reason  her 
counsel  claims  that  defendant  la  not  entitled 
to  have  the  question  reviewed.  There  is  no 
merit  in  this  contention.  While  copies  of 
the  books  themselves  are  not  brought  up  in 
the  record,  plaintiff's  witness,  over  defend- 
ant's objection  that  tbe  same  was  incompe- 
tent, testified  fully  as  to  the  contaits  of  the 
books,  reading,  the  entries;  whereupon  her 
counsd  oftered  tbe  ledger  and  day  book  In 
evi4enc^  and  an  objection  thereto  by  defend- 
ant was  by  tbe  court  overruled. 

Our  condualon  renders  It  unnecessary  to 
discuss  otber  objections  urged  by  appellant 
in  suiqport  of  her  contention. 

Tbe  Judgment  is  revoaed. 

We  eoncni:  OONBEY,  P.  J.;  JAMES,  J. 


(68  Gal.  App.  80 

SOUTHERN  CALIFORNIA  COMMERCIAL 

CO.  V.  ALBERTI  et  al.    (Crv.  3782.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  June  2,  1922,  Hearing 
Denied  by  Supreme  Court  July  31,  1922.) 

I.  Evidence  «=)eO<l)— Cesrt  nay  take  JadU 
dal  kflowledoe  of  Method  of  fnal  oarrfer's 
payisg  Initial  and  iatermedlate  cairiers. 

Where  a  coosisnee  is  to  pay  freight,  a  court 
auiy  take  Judicial  knowledge  of  the  method 
nsoally  employed  for  the  final  carrier  to  pay 
the  initial  and  the  intermediate  carriers  their 
part. 


2.  CarHers  ^193  —  Payment  fey  Uwi  earrlor 
to  Initial  and  iatmnedlate  Mniers  held  to 
constitute  an  asslganant  of  their  righto  to  the 
llaal  carrier. 

Where  a  final  carrier  was  to  collect  trei^t 
due  on  a  shipment  from  a  consignee,  payment 
by  it  to  the  initial  and  tbe  intermediate  car- 
riers of  their  part  of  the  freight  by  operation 
of  law  constituted  an  aasignment  to  the  final 
carrier  of  the  right  of  the  initial  and  interme- 
diate carriers  to  recover  for  the  services  ren- 
dered  by  them. 

3.  Carriers  1 96— Defease  of  lots  of  goods 
tbrengb  delay  In  traaspertatloa  eaaaot  be 
set  ap  aaless  pleaded. 

In  an  action  1^  a  carrier  against  a  ship- 
per to  recover  freight,  failure  to  plead  the  de- 
fense that  the  goods  were  destroyed  throu^ 
negligence  la  transportation  prevents  setting 

up  the  defense. 

A.  Carriers  ^9 1 96— Evidence  held  snfllcieat  to 
Justify  a  flsdisg  that  delivsry  was  duly  made 

at  destination. 

In  an  action  by  a  carrier  against  a  shipper 
to  recover  freight  charges,  evidence  that  a  car 
was  delivered  at  a  place  about  a  mile  from  its 
destination,  the  usual  place  of  delivery  of  ears 
consigned  to  tbe  destination.  Justified  a  finding 
that  the  car  was  duly  delivered  to  the  destina- 
tion. 

5.  Carriers  <B=3)ii84  — Coaslgnor  who  oonslons 
to  kimseir  primarily  liable  for  freight. 

Where  a  shipper  consigned  goods  to  himself, 
be  was  primarily  liable  to  the  carrier  for  the 
freight,  and  this  obligation  was  not  affected  by 
the  fact  that  tbe  freigbt  was  not  prepaid,  nor 
by  the  shipper's  transfer  of  the  bill  of  lading, 
scbject  to  tbe  lien  for  freight  charges,  to  a 
third  party  with  whom  the  carrier  iiad  no  con- 
tractual obligation. 

«.  Trial  ^397(4)— Fladlng  as  to  allegatloa 
■Bsnpported  by  affirmative  evidenee  set  aeo- 

essary. 

In  an  action  by  a  carrier  against  a  shipper 
to  recover  frdght,  where  an  allegation  that  the 
carrier  permitted  the  buyer  of  tbe  goods  to  in- 
spect them  contrary  to  directions  of  the  shipper 
was  supported  by  no  affirmative  evidence,  a 
finding  thereon  was  unnecessary. 

7.  Carriers  «=s>l94— Permitting  buyer  to  la- 
spect  goods  held  not  to  relievo  consignor  of 
liability  for  payment  of  freight. 

Where  goods  were  consigned  to  a  shipper, 
the  fact  that  a  carrier  permitted  a  buyer  to 
inspect  them  contrary  to  directions  of  the  stiip- 
per  did  not  operate  to  relieve  the  shipper  from 
the  liability  to  pay  freight 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  Frederick  W.  Bonser,  Judge. 

Action  by  the  Southern  California  Com- 
mercial Company  against  Aleardo  Albertl 
and  othras.  From  a  Judgpient  for  plalntut. 
defendanto  appeal.  Affirmed. 
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H.  A.  Bfaaser,  of  Los  Angeles,  for  ai^l- 
lants. 

R.  A.  Hortoa  and  Mnlford  ft  Dryer,  all  of 
Los  Angeles,  for  respondent. 

SHAW,  J.  This  action  Is  by  pUdntlff  as 
assignee  of  the  Kansas  &tj  Southern  Rail- 
way GfHiqMny,  wliicb  was  tbe  final  carrier, 
to  recover  tre^ht  chai^^  for  the  transpor- 
taticm  of  a  carload  ot  grapes  from  I<os  An- 
geles, Cat,  to  Frontenac,  Kansas.  Judgment 
for  plaintiff,  from  which  defendants  appeaL 

Tbe  Issues  tendered  by  the  verified  plead- 
ings are  simple.  It  is  alleged  In  the  com- 
plaint that  on  October  14,  1916,  defaadants 
delivered  to  the  Los  Angeles  ft  Salt  Lake 
Railway  Company,  In  the  comty  of  Los  An- 
geles, a  carload  of  wine  grapes  under  an 
agreonent  for  the  transportation  thereof  to 
Frontenac,  Kan.,  where  Y.  Brunettl  should 
be  notified  of  Its  arrival,  and  the  same  ddlv- 
ered  to  the  order  of  defendants;  that  the 
carload  of  grapes  was  by  said  Salt  Lake 
Railway  Company  and  its  connecting  lines 
delivered  to  plaintiff's  assignor,  the  Kansas 
CHty  Southern  Railway  Company,  by  which 
as  final  carrier  it,  on  October  23d,  arrived 
at  Frontenac,  Kan.,  whereupon  a  notice  in 
writing  of  Budi  fact  was  duly  glvoi  by  the 
agent  of  such  last-named  railway  company 
to  V.  Brunettl,  who  presented  a  bill  of  lad- 
ing therefor,  but  refused  to  acc^t  said  car- 
load of  grapes  or  pay  plalntifTs  assignor  as 
final  carrier  the  lawful  charges  thereon; 
that  upon  such  refusal  of  Brunettl,  plain- 
tiff's assignor  immediately  communicated 
with  defendants,  and  requested  Instructions 
for  the  disposal  of  tbe  goods,  but  tbey  refus- 
ed to  Instruct  plaintiff's  assignor  in  the 
premises,  whereupfm,  for  (SO,  tbe  grap^ 
were  lawfully  sold  for  freight  charges,  which 
sum  was  credited  upon  the  through  freight 
charges  for  the  transportation  of  said  car- 
load of  grapes,  which  amounted  to  $374.90; 
that  plaintiff's  assignor,  as  the  final  carrier, 
advanced  to  the  initial  and  intermediate  car- 
riers their  respective  proportions  of  said 
freight  charges ;  that  the  balance  due  there- 
on of  $344.90  has  not  been  paid ;  that  prior 
to  the  commencement  of  this  action  the  Kan- 
sas City  Southern  Railway  Company  duly 
assigned  to  plaintiff  all  its  right,  title,  and 
Interest  In  and  to  its  claim  for  said  freight 
charges. 

By  their  answer  defendants  denied  that 
the  grapes  were  transported,  as  alleged  In 
the  complaint,  from'  Los  Angeles  county  to 
Frontenac,  or  that  Brunettl  was  notified  of 
the  arrival  of  the  car  at  its  destination,  or 
that  he  refused  to  accept  tbe  same  and  pay 
the  freight  charges  thereon,  or  that  such 
charges  were  $374.90  or  any  sum  whatsoever, 
or  that  said  sum,  other  than  $30,  has  not 
been  paid,  or  that  the  final  carrier,  plaintiff's 
assignor,  paid  the  intermediate  carriers  their 
proportion  of  said  freight,  or  that  the  claim 
for  such  freight  had  been  assigned  to  plain- 


tiff; as  to  ail  of  whldi  Issaes  the  eontt.  vjh 
Ml  ample  evidence  estabUshlng  socli  facts, 
fotmd  advent  to  defendants.  Fnrttier  an- 
awerlng,  defendants,  while  admlttliiff  they  cr- 
dered  the  car  of  grapes  shipped  to  F^nrntenafi 
and  delivered  40  their  wder.  alibied  tlisir 
act  in  so  doing  was  not  for  tfaelr  aocoont, 
but  for  and  oa  behalf  of  Y.  Brunettl,  who 
aa  provided  in  th«  agreement,  should  not  bo 
permitted  to  Inspect  the  grapes ;  that  phUn- 
tiff's  assignor  did  permit  an  inq^ection  tlHre- 
ot  by  Brunettl,  and  Oiat  he  paid  said  Mght 
diarges.  The  court  made  no  finding  as  to 
whether  or  not  idaintiff's  assignor  pwmltted 
en  InspectloD  of  the  grapes  by  Brunettl  in. 
vlolatiMi  of  the  terms  of  the  agreement;  as 
allied. 

lift]  There  is  no  ma4t  In  app^ants*  cob- 
tentlon  that  the  evidence  is  Insufficient  to  es- 
tabUsh  the  alleged  aseignmait  The  evi- 
dence conclusively  shows  the  proportion  of 
tbB  total  fright  charges  eanted  by  the  ini- 
tial and  intermediate  lines  ct  road  over 
wtildi  the  car  was  transp<Mted,  and  that 
Idalntifl's  assignor  paid  the  respectiva 
amounts  earned  to  each  of  them,  which  was 
in  accordance  with  the  method  usual  in  cases 
of  this  character,  as  the  court  may  Judicial- 
ly know.  Atlantic  Coast  Une  R.  Co.  v.  Riv- 
erside Mills,  219  U.  S.  186,  31  Sup.  Ct  164. 
00  L.  Sd.  167,  81  R.  A.  (N.  8.)  7.  Such 
act,  by  operation  ot  law  and  in  considera- 
tion of  the  payment  so  made,  constituted  an 
assignment  to  the  final  carrier  of  the  ri^ta 
of  the  initial  and  intermediate  carriers  to 
recover  for  the  services  rendered  by  tlienL 
Hntdiinson,  Oarriera,  1  828;  Bissd  et  al.  v. 
Price,  16  111.  408;  Chicago  ft  A.  R.  Co.  t. 
Hall,  69  III  App.  The  rule  appears  to 
be  founded  upon  commercial  necessitlea,  and 
without  tbe  application  of  which  both  car^ 
riers  aud  public  concerned  would  be  subject- 
ed to  great  inccmvenlence  and  unnecessary 
trouble  and  expense. 

[3]  Appellant's  chief  contoitlon,  and  that 
to  wtiicb  tbe  larger  part  of  their  argument 
is  devoted.  Is  that  the  agendea  which  under- 
took the  transportation  of  the  car  of  grapes 
were  gull£y  of  negligence,  by  reason  of  whirfi 
fact  the  grapes  were  spoiled  in  transit  and 
valueless  when  tbey  reached  their  destina- 
tion. A  sufficient  answer  to  this  contention 
Is  that  no  issue  as  to  delay  of  the  carriers 
in  transporting  the  car,  negligence,  or  want 
of  proper  care  In  handling  tbe  grapes  was 
tendered  by  the  pleadings  or  tried  by  tbe 
court;  h^ce  the  purported  finding  that  the 
grapes  upon  the  arrival  of  the  car  were,  doe 
Eo  no  fault  of  the  carriers,  in  a  condition  of 
fermentation  and  decay,  even  If  unsupported 
by  the  evidoice,  must  be  disregarded. 

[4]  That  the  evidence  shows  tbe  car  to 
imve  been  delivered  at  Pittsburg,  Kan., 
which  Is  about  one  mile  from  Frontenac,  and 
tiiat  tbe  former  was  the  usual  place  for  the 
delivery  o£  freight  consigned  to  tbe  latter 
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^ce.  Jnstlfled  the  findli^  of  the  coort  tbat 
die  car  was  duly  delivered  at  Frontenac. 

[S]  Tbe  agreement  waa  to  d^ver  the  car 
of  grapes  at  Fronteuac  to  the  order  of  de- 
fendants as  consignors  thereof.  As  such 
consignors  they  were  primarily  liable  for  tbe 
freight  charges,  which,  as  to  tbera,  could  be 
discharged  only  by  payment  "The  consig- 
nor with  whom  the  c<»itract  of  shipment  ts 
made  Is  primarily  liable  for  the  payment  of 
the  freight  charges,  whether  be  is  the  owner 
of  the  goods  or  not"  (10  Corpus  Juris,  p. 
445;  Hutchinson,  Carriers,  g  810;  Railroad 
Co.  V.  M^cCartney,  68  N.  J.  Law.  165,  52 
Atl.  576;  Wells  Fargo  &  Co.  v.  Cuneo  [D. 
C]  241  Fed.  727;  Atlas  S.  S.  Ca  v.  Colom- 
bian Land  Co.,  102  Fed.  35S,  42  0.  a  A.  398), 
and  this  obligation  as  to  the  carrier  was  not 
affected  by  tbe  fact  that  tbe  freight  was  not 
prepaid,  nor  by  defendants'  transfer  of  the 
bill  of  lading,  subject  to  the  lien  thereof  for 
freight  charges,  to  a  third  party  with  whom 
the  carrier  had  no  contractual  relation  (Cin- 
cinnati, etc.,  R.  Co.  V.  Vredenburgh  Sawmill 
Co.,  13  Ala.  App.  442,  69  South.  228). 

[I]  E^ally,  it  is  contended  that  the  car- 
rier permitted  the  consignee  to  Inspect  the 
grapes  contrary  to  the  express  direction  of 
defendants  Indorsed  on  the  bill  of  lading, 
and  as  to  wbldi  tbe  court  made  no  finding. 
A  finding  was  nnnecessary,  for  tbe  reason 
there  waa  no  evidence  In  snpport  of  sucb  af- 
flm^tlve  allegation.  Spader  v.  McNeil,  130 
OaL  SOO,  82  Pac  828;  De  t.  De  Tolna, 
185  Cel.  676,  67  Pac.  1046. 

[7]  Conceding,  however,  that  (be  erldence 
shows  the  granting  of  such  permission  by 
plaintiff's  assignor,  stich  fact  was  Immateri- 
al, since,  even  though  defradants  might  be 
entitled  to  reoover  damages  for  such  act,  it 
could  not  excuse  them  from  their  obligation 
to  pay  the  freight  charges.  In  10  Corpus  Jn- 
ria,  title  "Carriers,"  page  253,  It  Is  said : 

**The  consignee  has  the  right  to  examine  the 
goods  before  accepting  delivery;  and  this  doc- 
trine applies  to  Interstate  as  well  as  intra- 
state shipments,  there  befng  nothing  in  the  Car- 
BUiA  Amradment  which  restricts  this  right." 

See,  also,  Earnest  v.  Delaware,  L.  ft  W. 
B.  Co.,  149  App.  Dlv.  330,  134  N.  T.  Supp. 
823;  Tuille-Miller  Co.  v.  Chicago,  t.  ft  L. 
By.  Co.,  164  Mich.  58,  128  N.  W.  1009; 
Hutchinson,  Carriers,  |  733.  Moreover,  the 
direction  was,  "No  Inspection  of  car  allowed 
by  consignee."  For  aught  that  appears  to 
the  contrary,  Brunettl,  if  be  Inspected  the 
car,  did  so  as  agent  of  tbe  consignors,  who, 
as  owners,  bad  the  rl^^t  to  examine  it. 

We  find  no  merit  in  any  of  the  polntB  urg- 
ed by  appellants  for  a  reversaL 

Tbe  judgmmt  is  affirmed. 

We  concur:   CONREY,  P.  J.;   JAMES.  J. 


V.  REED  1025 
P.) 

(58  CaL  App.  7) 
PEOPLE  y.  REED.  (Cr.  861.)- 

(District  Court  of  Appeal.  Second  District,  XH- 
viBion  2.  California.  May  26,  1922.  Hear- 
ing Denied  by  Supreme  Conrt  July  24,  19^.) 

1.  Barglaiy  «B34i  ( I )— Evidence  held  ssfRcisal 
to  Jsstify  eoavlotioR. 

In  a  prosecution  for  larceny  and  burglary, 
evidence  held  sufficient  to  justify  verdict  of 
gxiil^  of  burglary,  although  acquitting  of  lar- 
ceny. 

2.  Burglary  4=9^(1)— Mere  possessloa  of 
■tolea  property  ast  aeHelsst  te  fattes  con- 
vlotioa  of  theft 

Mere  possession  of  stolen  property,  even 
if  unexplained,  is  not  alone  soffident  to  fasten 
a  conviction  of  the  theft  upon  the  possessor. 

3.  Jnry  ^i^— Jarer's  voir  Hn,  althoagh 
having  osatnuiiotloM,  sspiMrted  deelal  of 
otaaUenis. 

Toir  Are,  although  showing  mess  of  con- 

tradictloDS,  jastified  trial  court's  finding  as  to 
juror's  proper  Qualification  and  supported  de- 
nial of  diallenge  for  cause. 

4.  Jury  «s»l03(l4)-Juror'»  eglatea  from  gea- 
eral  ilscusalea  asd  newspaper  report  not 
i^laqualiflratlon  par  se. 

Where  a  juror  waa  examined  on  his  voii 
dire,  notwithstanding  that  tbe  opinion,  which 
some  of  the  answers,  when  taken  alone,  in- 
dicated that  he  held  concerning  defendant'! 
guilt,  was  based  on  general  discuasion  and 
newspaper  report,  he  was  not  disqualified  to 
act  if  his  examination  showed  that  he  would 
set  aside  his  opinion  and  five  defendant  a  fair 
trial  upon  the  evidence. 

Appeal  from  Superior  Court,  Los  An- 
geles County ;  Frank  K.  Willis,  Judge. 

Japies  Reed  was  ccmvicted  of  burglary,  and 
he  appeals.  Affirmed. 

Morfoot  &  McCroak^.  ot  Los  Angeles,  for 
appellant 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetdi, 
Deputy  Atty.  Gen.,  fbr  the  People. 

WOBKS,  J.  Defendant  and  one  Mlcbad 
J.  Malone  were  jointly  informed  against  in 
two  counts.  One  of  these  charged  grand  lar- 
ceny  and  the  other  charged  .bursary,  the  two 
alleged  offenses  arising  out  of  the  same  trans* 
action.  Defendant  was  tried  alone  and  was 
acquitted  on  the  grand  larcraiy  chaise,  but 
was  convicted  on  the  burglary  charge.  He 
appeals  from  the  Judgmrait  of  conviction  and 
from  an  order  denying  his  motion  for  a  new 
trial  of  the  cause.  ^ 
.  Appellant  contends  that  the  evidence 
against  him  was  insufficient  to  sustain  the 
verdict  holding  him  guilty  of  the  but^lary 
charge.  There  was  no  evidence  directly  con- 
necting appellant  with  the  burglarizing  of 
the  house  which  Is  shown  by  the  record  to 
have  been  feloniously  entered  by  some  per- 
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■on,  the  testimony  also  showing  that  proper^ 
of  considerable  value  was  taken  from  the 
place  at  the  time.  '  The  evidence  did  show 
that  appellant,  a  day  or  two  after  the  bur- 
glary, attempted  to  sell  certain  of  the  stolen 
property  then  in  his  possession.  The  person 
to  whom  the  offer  was  made  communicated 
wUh  the  police,  and  appellant  and  Malone 
were  arrested.  No  explanation  was  then 
given  as  to  how  appellant  came  into  posses- 
sion of  the  stolen  articles,  nor,  in  fact,  did 
he  present  any  evidence  upon  the  subject 
at  the  trial.  Upon  the  arrest  being  consum- 
mated, appellant  asked  the  arresting  officer 
if  he  could  see  the  owner  of  the  house  which 
had  been  burglarized,  saying  in  effect  that  he 
could  locate  all  the  stolen  property  and  would 
return  It  If  the  owner  would  not  prosecute 
him.  He  also  denied  to  the  police  officers 
that  he  bad  attempted  to  sell  any  of  the 
stolen  articles.  At  the  time  of  his  arrest  ap- 
pellant gave  his  name  as  James  Beed,  but 
there  wus  testimony  at  the  trial  to  show  that 
the  appellation  was  not  his  true  name. 

[1]  We  are  convinced  that  this  array  of 
evidence  was  amply  sufflclecit  to  justify  the 
verdict  of  gulUy  rendered  against  aivellant 

[2]  It  is  undonbtedly  the  law  that  the  mere 
possession  of  stolen  prt^ert^.  even  if  un- 
o^lalned,  la  not  alone  sufficient  to  fteten  a 
conviction  of  the  theft  upon  the  possessor 
(People  T.  King,  8  CaL  App.  329,  96  Pac.  916; 
People  T.  Lang.  142  Gal.  482,  76  Pac.  232) ;  but 
the  cases  eetaldlBblng  Uiat  rule  are  also  to 
the  effect  that  Uie  Hct  of  such  possession, 
if  unexplained,  is  am  item  to  be  taken  into 
consideration  by  the  Jury,  together  with  other 
incriminating  circumstaDces,  in  arriving  at 
a  verdict  When  the  facts  diown  In  this  case 
are  compared  with  the  &ct8  of  the  two  cues 
dted  above,  and  are  measured  by  the'  law 
as  stated  In  those  cases,  there  Is  no  doubt 
left  In  our  minds  as  to  the  propriety  of  the 
conviction  of  appellant 

Appellant  takes  the  position  that  the  evi- 
dence was  Insufficient  to  uphold  the  convic- 
tion of  the  crime  of  burglary  because  the  Jury 
declared  bis  innocence  of  the  charge  of  grand 
larceny.  We  cannot  ascribe  any  weight  to 
this  argument  The  Jury  might  very  well 
have  convicted  appellant  on  the  larceny 
charge,  but  that  It  did  not  do  so  cannot  oper- 
ate to  overturn  the  verdict  finding  appellant 
guilty  of  the  other  offense.  The  fact  that 
the  jury  could  split  its  verdict  as  it  did  upon 
the  two  charges,  while  It  may  inspire  specu- 
lation in  the  minds  of  the  curious,  gives  us 
no  concern  in  detrflmlnlng  the  appeaL  Hav- 
ing reached  the  conclusion  that  the  evident 
would  have  supported  a  verdict  of  guilty  on 
both  charges,  we  are  bound  to  ujAold  the 
conviction  which  actually  resulted  upon  one 
of  them. 

Several  otha  points  are  stated  by  appel- 
lant, but  only  one  of  them  Is  argued.  Tl^at 
point,  therefore,  is  the  only  remaining  one 


to  which  it  Is  necessary  to  address  onrselvea 
under  the  many  decisions  of  the  courts  of 
review  of  the  state  to  the  effect  that  points 
not  ai^ed  on  a[^>eal  are  points  not  to  be 
considered,  none  of  which  decisions  need  be 
dted. 

[3]  The  question  now  to  be  determined  is 
whether  the  trial  court  erred  In  denying  a 
challenge  for  cause  Interposed  by  appellant 
as  to  one  of  the  Jurors  who  was  sworn  in 
the  case  and  who  sat  in  Judgment  against 
appellant  Appellant  exercised  all  the  per- 
emptory challenges  allowed  him  by  law,  and 
the  question  of  the  propriety  of  the  denial 
of  the  challenge  for  cause  Is  therefore  direct* 
ly  before  us.  The  Juror  as  to  whom  this  chal' 
lenge  was  presented  testified  on  his  voir  dire. 
In  response  to  questions  by  counsel  for  appel- 
lant, that  he  had  heard  the  case  discussed: 
that  he  had  read  about  the  facte  of  the  case 
In  the  newspapers;  that  be  was  Inclined  to 
think  that  what  he  read  In  the  newspapers 
had  created  an  Impression  on  his  mind  or  an 
opinion  "about  this  case,"  his  O|rinion  being, 
"I  thought  If  th^  had  hold  of  the  right  man 
there  couldn't  be  any  doubt  about  his  guUt," 
but  that  he  did  not  know  whether  a|;^>dlant 
was  the  right  man.  Then  followed  these 
questions  and  answers: 

"Q.  You  realise  it  is  a  fact  that  these  offi- 
cers have  brought  him  in  here,  and  the  district 
attorney's  office  filed  an  Information  against 
him?  Do  you  think  that  they  have  got  the 
right  man  by  reason  of  that  fact?  A.  I  don't 
know  until  I  hear  the  evidence.  Q.  Well,  have 
you  got  any  opinion  at  this  time?  A.  Not  as 
to  his  identity;  no.  •  •  •  Q.  Well,  does  that 
discussion  that  you  bad,  does  that  leave  yoa 
with  any  fixed  impression  about  this  case? 
A.  Yes;  I  think  it  does. 

"The  Coart:  Did  yoa  discuss  as  to  the  gaUt 
or  innocence  of  this  defendant?  A.  No;  it  was 
about  the  details  of  the  alleged  crime. 

"The  Court:  Well,  that  is  not  controverted, 
the  fact  that  the  house  was  robbed— thst  Is  not 
controverted. 

"Mr.  Morfoot:  No;  there  Is  no  controversy 
about  that.  •  •  •  Do  yon  feel  that  yoa 
conld  fairly  try  this  case  as  to  the  guilt  or  in- 
nocence of  this  defendant?  A,  I  doubt  if  I 
can,  becsQse  I  thought  it  was  a  particularly 
heinous  offense.  *  *  *  Q.  So  that  yon  feel 
that  you  are  prejudiced  against  this  defendant 
in  this  case?  A.  Well,  to  be  perfectly  frank.  I 
feel  that  I  would  be.  Q.  Could  you  not  give 
him  a  fair  and  impartial  trial?  A.  No.  Well. 
1  might  be  able  to  do  that  Q.  *  *  *  Now. 
if  you  were  on  trial  under  audi  drcumstancea, 
and  you  bad  a  man  sitting  there  feeling  as  yoa 
do,  would  yon  be  willing  to  have  a  man  of 
that  opinion  that  yon  have  at  this  time  try 
you?  A.  No.  Then  yon  woold  admit, 
wouldn't  yoa,  that  yoa  are  prejndieed  towards 
the  defendant?  A.  I  am  prejudiced  against  the 
person  who  committed  this  offense,  yet  he  may 
be—  Q.  You  don't  feel  that  yon  can  try  James 
Reed  in  this  case  with  a  fair,  impartial,  and 
open  mind?  A.  I  don't  believe  I  conld." 

Here  the  challenge  was  inteposed.  It  was 
resisted  by  the  district  attorney,  who  then 
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conducted  tbe  following  ezamlnatlou  of  the 
prospectlTe  juror: 

•  •  Yon  beard  the  detaila  of  a  bar- 
Clary  that  oocarred  *  *  *  in  BIr.  Lewis' 
home?  •  •  *  A.  Yes.  Q.  Now,  at  that 
time  did  you  hear  anybody's  name  mentioQed 
in  connection  with  the  commiaston  of  that  bur- 
Elary?  A.  No;  that  made  no  impresaion  upon 
me  at  alL  Q.  You  don't  know  anything  ahont 
this  defendant?  A.  No.  Q.  Never  aaw  him 
before?  A.  No.  Q.  Or  heard  of  him?  A.  No. 
Q.  Too  dont  know  whether  he  comraltted  tliia 
crime  or  not?  A.  No;  I  haven't  any  idea.  Q. 
Notwithatanding'this  opinion  about  this  hoose 
beinf  bnrvlarized  In  tbe  manner  in  wltich  it 
was,  do  you  feel  yon  could  hear  the  evidence 
and  weigh  the  evidence  fairly  and  impartially 
and  give  this  defendant  a  fair  and  impartial 
trial,  jnat  tbe  same  ea  yon  could  anybody  else?- 
A.  Well,  Mr.  McCartney,  I  am  placed  in  a  posi- 
tion where  th«  harden  of  proof  would  be  on 
the  defendant." 

Tbe  trial  Judge  tben  subjected  the  tales- 
man to  the  following  ezamioatton: 

"The  Court:  If  you  were  a  defendant,  ar- 
reated  for  an  offenae,  would  yon  consider  that 
you  ought  to  prove  yourself  not  guilty  or  that 
tbe  state  ought  to  prove  you  goilty?  A.  No. 
Q.  What  evidence  do  you  have  that  Uiis  defend- 
ant is  guilty?  A.  I  haven't  any  at  all.  Q. 
Why  do  you  aay  that  you  would  want  him  to 
prove  himself  innocent?  A.  Well,  I  would  try 
to  differentiate  between  this  defendant  end  the 
man  who  committed  this  crime,  if  I  make  my- 
self dear.  Q.  Well,  that  la  what  yon  are  im- 
paneled for,  to  determine  who  committed  the 
crime,  not  whether  a  crime  has  been  commit- 
ted; that  is  conceded  in  this  case,  that  this 
bouse  was  burglarized;  now,  the  questjon  to  be 
submitted  to  yoo  is  whether  this  defendant  ia 
tbe  man.  Now,  you  say  that  you  would  expect 
tbe  defendant  to  prove  that  he  was  Innocent? 
A.  I  would  not  go  quite  that  far,  your  honor, 
to  say  that  I  would  expect  him  to  prove  it, 
bot  I  would  go  into  the  case  with  a  feeling  that 
it  was  perhaps.  In  a  waya,  up  to  him.  Q. 
Why?  A.  Because  I  was  very  much  struck  at 
the  details  of  this  alleged  crime  as  I  heard  It. 
I  thought  it  was  absolntely  an  unpardonable 
thing.  Q.  *  •  •  Now,  what  is  there  in  that 
to  ahow  that  the  defendant  Is  guilty?  A. 
Nothing  at  all.  Q.  Well,  tben,  why  couldn't 
yon  try  the  defendant  and  give  him  a  fair.  Im- 
partial trial?  A.  I  intended  to  say  that  I  felt 
that  I  could,  bnt  that  I  would  not  like  to  be 
tried  1^  a  jury  that  had  the  same  mental  atti- 
tude that  I  have.  Q.  Well,  yon  say  yon 
haven't  any  mental  attitude  against  the  defend- 
ant; you  don't  know  him,  never  beard  of  him. 
Suppose  they  had  Mr.  McCartney  up  for  it; 
would  you  be  prejudiced  against  him?  A.  Not 
at  an.  Q.  Well,  you  haven't  any  more  evi- 
dence that  the  defendant  committed  it  than  you 
have  that  Mr.  McCartney  committed  it?  A. 
Not  In  the  least.  Q.  Why  couldn't  you  try  tbe 
defendant  Jnat  aa  weU  aa  you  could  try  Ux. 
McCartney?    A.  Well,  It  Is  possible  that  I 
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could,  your  honor.  Q.  Ia  there  any  reason 
why  you  could  not,  I  say,  is  there  any  reaaou 
why  you  could  not  try  this  defendant?  A.  Oh, 
I  believe  I  could  set  aaide  what  prejudice  I 
have,  and  give  the  man  a  fair  triaL  Q.  By 
Mr.  McCartney:  The  question  Is,  would  yon? 
A.  Oh,  yes;  I  certainly  wotUd." 

On  Ita  face,  tUa  examination  ataows  a  meas 
of  contradictions,  but  we  bave  grave  doubts 
wtaeOm  these  apparent  contradictions  ac- 
tually reflect  the  cooditt«i  of  mind  of  Hie 
taleaman  at  tbe  time.  The  pbra^ng  of  his 
answers  shows  him  to  have  been  a  man  of 
considerable  Intelligence,  in  fact,  of  a  de- 
gree of  Intelligence  which  could  not  harbor 
the  confusion  whl<da  his  words  appear  to 
exhibit  between  a  prejudice  or  feeling  against 
the  nature  of  the  crime  and  a  prejudice 
against  the  man  who  was  merely  diarged 
with  its  commission.  We  greatly  fear  that 
this  Juror  was  one  of  those  men  who  ao  far 
forget  the  duties  and  obligations  of  their 
citizenship  as  to  attempt  to  escape  them  when 
put  to  the  test,  and  that  he  entered  the  jury 
box  with  a  determination  to  escape  jury 
service  in  this  case  if  he  could  possibly  do 
so.  Unfortunately  that  manner  of  man  is 
not  a  rara  avis.  If,  however,  this  positltm 
is  not  tenable,  It  Is  enough  to  say  that  the 
trial  Judge  was  better  qualified  than  are  we, 
he  having  had  the  talesman  under  his  eye, 
to  resolve  the  apparent  contradictions  in  his 
statements  and  to  determine  whether  he 
would  make  an  Impartial  Juror.  There  la 
surely  enough  evidence  among  tbe  varying 
statements  in  tbe  record  to  support  the  rnl- 
ing  of  the  trial  court  in  denying  the  chal- 
lenge, and  the  finding  of  a  trial  court  upon 
such  a  question  as  Is  here  presented  is,  as 
to  its  finally,  like  any  other  finding  of  fact 
made  upon  conflicting  evidence.  People  v. 
Ruef,  14  CaL  App.  676,  114  Pac.  48,  54. 

[4]  It  Is  to  be  observed,  also,  (bat  the  opin- 
ion which  some  of  tbe  answers  of  the  tales- 
man, when  tak^  alone,  indicate  that  be  held 
concerning  tbe  guilt  of  appellant,  was  based 
upon  general  dlscuaslon  and  newspaper  re- 
port. It  bas  been  beld  in  tills  states  both 
ft-equently  and  nntfonnly,  that  when  a  Ju- 
ror has  formed  sucli  an  <^>inlon  up(Hi  such 
a  basis,  he  Is  not  disquallfled  to  act  if  bis 
examination  shows,  aa  the  examination  in 
thia  Instance  did  show,  tbat  ha  will  set  aside 
his  oidnlon  and  give  the  defendant  a  telr  trial 
upon  tiie  evidence.  People  t.  Wamn,  147 
Cal.  646,  82  Paa  196;  People  t.  Brown,  148 
Gal.  748,  84  Pac,  204;  People     Buef.  mpv*. 

Tbe  Judgment  and  the  order  daiyiog  mo- 
tlon  for  a  new  trial  are  afiOrmed. 

We  concur:  FINIiATSON,  P.  J.;  OBAIG.  J. 
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^7  cai.  An>-  ns) 

BRYAN  V.  PRESCOTT  at  al.   (CW.  3833.) 

(District  Coart  of  Appeal.  Second  District,  Di' 
TisioD  1,  California.  May  24,  1922.  Hear- 
ins  Denied  bj  Sapreme  Court  Jnly  20,  1^.) 

1.  D«erii  «=»I96(3)— ConveyaRct  by  wife,  l» 
whloh  fauibaad  galKt  advantagA,  la  preaaned 
ta  have  raiiltad  from  aadoe  laflaaaoa. 

Under  Oir.  Code,  |  158,  authorinng  either 
husband  or  wife  to  enter  into  anr  transaction 
with  the  other  subject  to  the  general  rules 
governing  actions  of  persons  occupying  confi- 
dential relations,  as  defined  in  the  title  on 
trusts,  section  2235,  providing  that  all  trans- 
actions between  a  trustee  and  hia  beneficiary 
by  which  the  trustee  obtains  any  advantage 
are  presumed  to  be  entered  into  under  undue 
infiuence,  and  section  2219,  providing  that  ev- 
ery one  who  voluntarily  assuiaes  a  relation  of 
personal  confidence  witii  another  ia  a  trnatee, 
a  conveyance  by  the  wife  to  the  husband,  from 
which  the  husband  obtained  a  large  advantage 
for  himself,  ia  presumed  to  have  been  obtained 
by  undue  influence,  and  that  presumption  pre- 
vails until  overcome  by  evidence  dearlj  ahow- 
ing  the  contrary. 

2.  Trnats  «=»I03(3)— Purafeaae  of  outataadiao 
Interest  )n  Cand  with  prooaeda  of  nortgaga  on 
Interest  secured  from  wife  liy  ndaa  Influ- 
anca  held  vaid. 

Under  Clr.  Code,  |  853,  as  to  resulting 
.  trusts,  where  a  *  neband  procured  by  undue  in- 
fiuence a  conveyance  from  his  wife  to  her  un- 
divided half -interest  in  property,  and  then  mort- 
gaged the  property,  and  with  th%  proceeds  pur- 
chased the  other  half-interest  therein,  the  in- 
validity of  the  purchase  from  the  wife  affects 
also  the  purchase  of  the  other  interest. 

S.  Adverse  possession  «s»62(3)— Evidenoa  held 
not  to  show  possession  of  snrvlvlng  hasbaad 
was  adverse. 

Where  a  vrife  devised  her  home  premises 
to  her  daughter,  who  resided  in  another  state, 
end  the  daughter  requested  the  husband  to 
care  for  the  property  for  her,  not  Imowing  of 
a  void  deed  by  the  wife  to  the  husband,  the 
,  huaband's  posaession  of  the  property,  without 
informing  the  devisee  of  the  deed,  was  not 
adverae  to  the  deviaee'a  Interest,  eapedally 
where  he  yielded  poaseaaion  to  her  whan  ahe 
came  to  the  atate  and  demanded  posaesaion  aev- 
eral  years  after  the  death  of  testatrix. 

Appeal  from  Superior  Court,  Los  AngeOeB 
Goun^;  J.  P.  Wood,  Judge. 

Action  to  quiet  title  by  T.  P.  Bryan,  trtiB- 
tee^  agalnat  EUzabeth  J.  Prescott.  IndiTidnal- 
ly  and  aa  admlniatratrlx  ot  the  estate  of 
Robamab  Bryan,  deceased,  and  others. 
Judgment  for  dtfendants,  and  plaintiff  ajh 
peals.  Affirmed. 

W.  H,  Bowers,  of  Sawtelle,  for  appellant. 
Victor  Watlclna,  of  Los  Angeles,  for  re- 
spondents. 

CONKET,  P.  J.  Action  to  quiet  UUe  to  a 
lot  described  in  the  complaint.  The  premises 
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are  also  referred  to  as  2130  VaUeJo  street,  In 
tbB  (dty  at  Los  Angeles.  The  plaintiff  an- 
peals  from  the  Judgment  entered  against 

hlni. 

In  the  year  1904  tlie  lot  was  conveyed  by 
one  I'almer  to  Ruhamab  Young  and  her 
daughter,  Emma  Brown,  as  tenants  in  com- 
mon; the  consideratl<»i  therefw  being  paid 
by  Mrs.  Young.  At  some  time  iKtween  the 
date  of  that  deed  and  the  year  1910  Mrs. 
Young  married  the  irtaintlff,  T.  P.  .Bryan. 
In  the  year  1011  Bmma  Brown  died,  and  it 
la  conceded  that  whatever  interest  she  had 
In  the  property  passed  to  her  husband.  Woods 
G.  Brown.  On  the  13th  day  of  May,  1913, 
Rubamah  Bryan  died.  At  the  trial  of  this 
action  it  was  stipulated  that  Mrs.  Bryan 
left  a  will  under  which  any  interest  that 
she  had  in  this  property  at  tlie  time  of  ho* 
death  passed  to  the  defendant  Elizabeth  J. 
Prescott  On  the  15th  day  of  January,  1912, 
Mrs.  Bryan  signed  and  acknowledged  a  deed 
purporting  to  convey  the  lot  to  the  plaintifT. 
and  be  caused  the  same  to  be  recorded.  Ac- 
cording to  bis  testimony,  the  deed  was  de- 
livered to  him  by  his  wife.  Mr.  and  Mrs. 
Bryan  were  llrlng  on  the  premises  at  that 
time  and  until  her  death.  After  that  time 
he  continued  in  undisturbed  possession,  un- 
der circimistanMa  hereinafter  stated,  until 
the  year  1919.  The  comi^aint  In  this  action 
was  filed  May  10,  1920. 

The  deed  of  Mrs.  Bryan  to  the  plaintiff 
recites  a  consideration  of  $100.  The  plain- 
tiff testified  tbat  his  «ife  did  not  make  a 
gift  to  btm  of  the  property,  but  tbat  the 
transaction  was  a  matter  of  business ;  that 
he  did  not  pay  her  any  money  at  the  time 
of  execution  of  the  deed  ;  that  he  loaned  her 
$30  before  they  were  married;  that  he  aft- 
erwards paid  for  her  a  $100  note  to  a  physi- 
cian, which  note  had  been  given  for  prot&t^ 
slonal  services  rendered  to  her  before  the 
marriage.  He  testified  that  he  had  an  im- 
derstanding  and  agreement  with  his  wife 
that  she  would  give  the  deed  for  $100,  but 
be  was  unable  to  state  any  of  tlie  words 
used  in  their  conversations  on  the  subject 
Within  a  few  weeks  after  the  date  of  this 
deed,  the  plaintiff  obtained  a  loan  of  $l,t>00 
1^  mortgaging  this  i^oparty.  With  $860  of 
this  borrowed  money  he  purchased  from 
Woods  O.  Brown  his  interest  in  the  property. 
This  transaction  is  evidenced  by  a  deed  of 
date  March  25,  1912,  from  Browc  to  the 
plaintiff.  Hie  admitted  value  of  the  proper- 
ty in  dispute  is  at  least  $2;00a  Plaintiff 
testified  that  at  the  time  when  Mrs.  Bryan 
signed  the  deed  to  him,  her  mind  was  "as 
good  as  I  ever  saw  her,"  and  that  it  con- 
tinued the  same  until  a  few  days  before  her 
death.  Yet  In  a  letter  written  at  some  time 
during  that  period,  by  the  plaintiff  to  the 
defendant,  referring  to  Mrs.  Bryan,  he  said: 
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**I  rippow  yw  M«  1v  heff  lettm  that  die 
Is  off  on  bar  mind.  •  •  •  She  1b  not  wen  by 
a  long  way*,  that  with  her  mind  and  age  pat 
her  mind  in  bad  form.  •  *  •  Her  old  ace, 
and  mind  out  of  balance  on  many  things,  and 
from  what  I  can  learn,  haa  always  been  so  to 
some  extent." 

At  the  time  of  the  death  of  Mrs.  Bryan, 
the  defendant  Mrs.  Prescott  was  living  in 
the  state  of  New  York.  She  did  not  come  to 
Oallfomla  until  the  Ist  of  January,  1910. 
fniree  weeks  later  she  obtained  from  the 
plalotiff  the  bey  to  the  house,  and  went  Into 
possession  of  the  property.  Ever  since  that 
time  she  has  occupied  the  same  as  her  resi- 
dence. She  had  been  prevented  by  the  death 
of  her  son  and  by  other  circumstances  from 
coming  to  California  until  1919.  The  plaln- 
tltf  and  another  witness  testified  that  plain- 
tiff gave  Mrs.  Prescott  the  key  on  her  repre- 
sentation Uiat  she  wanted  to  rent  the 
erty  from  him.  She  denies  this.  She  went 
to  see  him  at  the  Soldiers'  Home,  where  he 
was  staying  at  that  time,  although  some  of 
his  fumltiire  remained  In  the  house  on  the 
premises  that  are  here  in  litigation.  She 
says  that  she  asked  him  for  the  keys,  and  he 
gave  them  to  her.  "He  told  me  the  things 
were  all  gone  out  of  the  home,  and  he  didn't 
know  where  they  had  gone  to  or  who  had 
taken  them,  and  he  gave  me  the  keys  to  the 
home  to  move  In,  and  I  moved  in  with  my 
little  daughter,  and  we  lived  there."  After 
the  commencement  of  this  occupancy  by  the 
defendant,  ahe  for  the  first  time  learned  that 
plaintiff  had  a  deed  to  the  property.  Throe 
or  four  weeks  after  the  defendant  moved  in- 
to the  premises,  the  plaintiff  called  there, 
and  a  conversation  took  place  between  him 
and  the  defendant  She  said: 

**I  aaked  him  how  it  was  that  my  mother  had 
willed  me  this  property  and  deeded  It  to  him. 
He  said,  'As  It  Is,  she  didn't  know  it  was  a 
deed  she  was  signing.  She  was  Ignorant  on 
ImBlneBs.' " 

On  the  eth  day  of  April,  1913,  Mrs.  Bryan 
wrote  to  the  defendant  that  she  had  given  to 
Mr.  Bryan  "the  deeds  and  receipts  for  this 
jffoperty.  Mr.  Bryan  will  keep  them  for  you 
dear  Bessie."  The  findings  of  the  court 
■tate: 

TTbat  at  the  time  said  deed  was  so  signed 
by  said  Ruhamab  Bryan,  now  deceased,  said 
Snhamah  Bryan  was  over  the  age  of  SO  years, 
and  very  infirm  and  feeble  in  health,  and  did 
not  know  or  realize  the  purport  of  said  instru- 
ment, and  said  instmment  or  said  deed  was 
aierer  delivered  by  said  Bnbamah  Bryan  to  the 
plaintiff  herein,  vHth  the  intention  of  conveying 
her  said  property  to  the  plaintiff  herein  as  hia 
property,  but  said  Ruhamah  Bryan  thought  she 
was  conveying  and  intended  by  said  deed  or  in- 
strument to  convey  said  property  to  plaintiff 
In  trnst  for  her  said  daughter,  Elizabeth  J. 
Prescott,  one  of  the  defendants  herein.  That 
at  the  time  said  plaintiff  procured  his  said  wife, 
Bnhamab  Bxyan,  now  deceased,  to  sign  said  In- 
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Btmment  «r  deed,  Uie  nU  j/UtaitUl  and  his 
said  wife  were  living  together  as  hasband  and 
wife  In  said  property  hereinbefore  described, 
and  continued  to  live  there  together  until  the 
death  of  aaid  Babamah  Bryan,  to  wit,  on  or 
about  the  18th  day  of  May,  191S.  That  no 
adequate  or  snfficient  consideration  was  given 
to  the  said  Rubamah  Bryan,  or  received  by  her 
for  the  signing  of  said  instmment  or  deed,  and 
the  <atly  cofisideratlon  that  was  given  to  aaid 
Rnhamah  Bi^an  or  received  by  her,  if  any  at 
all,  was  i^ren  to  her  or  received  by  her  for 
such,  was  ' the  cancellation  of  an  alleged  debt 
in  the  sum  of  |110,  which  the  plaintiff  claims 
was  owing  to  him  by  hie  said  wife  at  that  time, 
by  reason  of  the  payment  by  bun  several  years 
previous  to  that  time  of  a  doctor's  bill,  in 
about  the  sum  of  1100,  and  previously  owed  by 
his  said  wife,  and  the  advancement  of  about 
$10  by  the  plaintiff  to  his  said  wife,  or  for  her 
benefit,  some  years  prevloos  to  said  January, 
1912.- 

[1]  App^Dt  contends  that  no  evidence 
was  produced  in  support  of  any  charge  of 
fraud,  mlsr^ireaentatlon,  duress,  threat,  or 
undue  persnasi«i  on  the  part  of  appellant 
to  obtain  hie  deed  from  Mrs,  Bryan,  and  that 
without  sndi  evidence  the  effect  of  tiie  deed 
was  tor  convey  to  blm  both  the  legal  title  and 
the  entire  beneficial  Interest  in  the  pr(^)erty. 
In  support  of  this  proposition  he  relies  upon 
section  158  of  the  Civil  Code,  and  the  deci- 
sion In  TlUaux  v.  Tlllaux,  115  GaL  663,  47 
Pac.  691.  O^e  gist  of  the  decision  in  TiUauz 
V.  Tlllaux  Is  that  the  marriage  rdatlou  does 
not  Ipso  facto  raise  the  presumption  that  a 
deed  of  conveyance  from  the  husband  to  the 
wife  has  tieen  the  result  of  undue  influence. 
It  is  summarized  to  this  efTect  In  White  v. 
Warren,  120  Cal.  322,  325.  49  Pac.  129.  52 
Pac.  723.  Nevertheless,  in  White  v.  Warren, 
where  the  question  at  Issue  was  whether 
moneys  advanced  by  the  wife  to  the  husband 
were  received  by  him  as  a  loan  or  as  a  gift. 
It  was  held  that — 

"It  devolved  upon  the  husband,  who  claimed 
to  have  received  the  gift,  to  prove  that  such 
gift  was  made  without  any  undue  influence  on 
his  part,  the  presumption  being  that.  In  the 
absence  of  proof  to  that  effect,  there  was  such 
nndae  inflaence  used." 

Tills  dectslon  was  baaed  upon  a  ronstmo- 
tlon  of  sections  158,  22S5,  and  2219  of  the 

OlvH  Code.   These  sections  are  as~  follows: 

Sec.  158.  "Either  husband  or  wife  may  enter 
into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting 
property,  which  either  ml^t  If  unmarried; 
sabject,  in  transactions  between  themselves,  to 
the  general  rules  wliich  control  the  actions  of 
persons  occupying  confidential  relations  with 
each  other,  as  defined  by  the  title  on  trusts." 
Sec.  2235.  "All  trausactions  between  a  trustee 
and  his  beneficiary  during  the  existence  of  the 
trust,  or  while  the  influence  acquired  by  the 
trustee  remains,  by  which  he  obtains  any  advan- 
tage from  his  beaefioiary,  are  presumed  to  be 
entered  into  by  the  latter  without  sufficient 
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eonsidcratioii,  and  nnder  nndae  Influence.'*  Sec. 
2219.  "Brerj  one  who  Tolnntarilr  aBsumes  a 
relation  of  peraonal  confidence  with  another  fs 
deemed  a  trustee,  within  the  meaning  of  this 
chapter.  •  •  **' 

TiM  court  said: 

"Here,  conceding  what  ia  daimed  bj  the  de- 
fendant as  to  the  nature  of  the  transaction,  it 
is  evident  that  he  was  greatly  advantaged 
thereby,  and,  anch  being  the  fact,  the  burden 
rested  upon  him  of  disproving  the  presumption 
of  undue  inflnence  created  by  the  law  nnder 
Buch  conditiona." 

So  here,  aince  it  appears  from  the  evidence 
that  the  plaintiff  obtained  a  great  advantage 
from  the  transaction  with  hla  wife,  the  pre- 
Bumptlon  of  undue  Influence  must  prevail 
unless  overcome  by  evidence  clearly  show- 
ing that  undue  infiuoice  was  not  used  by  bim 
to  obtain  that  advantage.  On  tbe  eridmce 
which  came  before  tbe  court  In  this  case,  we 
tiilnk  tbat  the  court  was  justifled  In  flndioK 
as  In  effect  It  did,  that  tbe  conTeyance  was 
not  made  fredy  or  with  knowledge  of  Its 
effect,  and  tbat  the  plaintiff  obtained  an 
unfair  advantage  thereby. 

In  Hagee  v.  Brameman,  206  Pac.  87,  con- 
aldering  tbe  effect  of  section  2235  of  the  Civil 
Code,  In  a  transaction  betweai  attorney  and 
cdlent.  the  Supreme  Court  said:' 

*^iB  does  not  mean  that  a  trustee  may  not 
deal  with  his  beneficiary.  Bnt  If  he  does  deal 
with  him  in  auch  manner  aa  to  obtain  an  ad-^ 
vantage,  the  trustee  has  the  burden  of  showing 
by  evidence  that  tbe  transaction  was  fair. 
•  •  •  To  place  the  burden  on  the  benefici- 
ary would  be  to  put  such  contracts  in  tbe  same 
category  as  those  between  parties  occupying  no 
relation  of  trust,  to  ignore  tbe  provisions  of 
section  2236  of  tbe  Civil  Code,  and  to  deny 
this  added  protection  to  one  whose  confidence 
has  been  abused." 

Se6,  also^  C<a  t.  Sdinerr,  172  Cal.  871, 
B78.  ISe  Pac.  609. 

[2]  Tb»  concludons  above  stated  apply  to 
the  undivided  half  interest  In  tbe  property 
dbtained  by  the  deed  from  Brown  as  well  as 
to  tbe  interest  wtaic3L  was  vested  in  Mrs. 
Bryan.  This  results  from  the  tact  Chat  tbe 
oitire  consideration  paid  to  Brown  was  ob- 
tained by  using  tbe  proceeds  of  a  mortgage 
loan  <m  Mis.  Bryan's  property.   Gtv.  Code, 

[3]  Appelant  next  contends  ttiat  he  has 
become  tbe  owner  of  this  proper^  by  ad- 
verse possesion ;  Uutt  he  held  and  possessed 
the  same  adversely  to  tbe  defendant  for  a 
period  of  more  than  five  years  inior  to  tbe 
commencement  of  this  actlmL  Thnre  Is  no 
merit  In  this  ctelm.  The  plaintiff  never  en- 
tered Into  posaesalon  under  the  deed.  He 
never  did  any  act  to  direct  the  attention  of 
the  defendant  to  the  fact  that  he  repudiated 
tbe  obligatlmi  of  his  trust  On  the  contrary, 
tbe  testimony  of  tbe  defendant  la  to  tt)e  ef- 


fect that  she,  by  correq»ondence,  requested 
him  to  take  care  of  the  prc^>erty  for  her  untQ 
she  came  to  California,  and  that  she  knew  o| 
no  adverse  claim  by  him.  His  stibsequent 
conduct.  In  surrendering  possession  to  her 
on  her  arrival  here,  Is  confirmatory  <tf  tbat 
evidence. 
Tbe  Judgment  Is  afflrmed. 

We  ocmciir:  SHAW,  J.;  James.  J. 


(67  Cal.  App.  STO 

WINGARD  V.  INDUSTRIAL  ACC.  C0MMI8< 
SIONetaL  <Ctv.383l.) 

(District  Court  ot  Appeal,  Second  District,  Di- 
vision 2,  California.  May  17,  1922.  Hear* 
Ing  Denied  by  Supreme  Court  July  13,  1922.) 

1.  Evldeaoe  «=920(l)— Court  takes  Judicial  ae- 
tics  of  empleymeat  of  asa  of  eertala  tradea 
In  oertals  places. 

The  court  will  take  notice  tbat  both  riveters 
and  rivet  passers  bad  been  employed  continu- 
ously for  many  years  In  Los  Angeles  in  the 
erection  of  steel  structures  for  large  buildings, 
and  that  such  workmen  had  been  eontinnously 
employed  for  several  years  in  building  ships  at 
Long  Beacb  and  at  San  Pedro. 

2.  Master  aad  ssrvaat  «=»385(l)-^OBipeasa- 
tloa  for  lajuriea  held  oenpatad  oa  correct 
basis. 

Compensation  awarded  to  an  employe  in- 
jured after  .working  a  week  in  an  employment 
calling  for  a  weekly  wage  which  was  less  than 
the  wages  in  bis  ordinary  employment,  inter- 
rupted by  illness,  held  computed  on  the  proper 
basis  under  Workmen's  Compensation  Act,  { 
12,  subd.  (a),  par.  4,  tbe  rate  of  wages  paid 
at  time  of  injury;  there  being  no  showing  on 
tbe  question  as  to  earnings  to  bring  him  with- 
in paragraph  2. 

Proceeding  by  A.  B.  Wlngard  before  the 
Industrial  Accident  Commission  against  the 
Los  Angeles  Shipbuilding  &  Drydock  Gomr 
pany  for  an  award.  From  a  decision  award- 
ing petitioner  less  than  be  asked,  petltlouv 
brings  certiorari.  Affirmed. 

Courtney  A.  Ted.  of  Los  Angeles,  tor  pe- 
titioner. 

A.  B.  Graupner  and  W.  H.  PUlsbury,  both 
of  San  Francisco,  for  respondents. 

WORKS,  J.  An  award  was  made  In  peti- 
tioner's favor  under  an  appllcaUon  to  re- 
spondrat  Accident  Commission  for  an  allow- 
ance of  compensatlfm  under  tbe  Woitanen^ 
Compensation,  Insurance,  and  Safety  Act  bfr 
cause  of  injuries  received  by  petitioner  oa 
April  16,  1921,  and  while  working  as  an  em- 
ployee ot  respondent  Shipbuilding  &  Itaydodc 
Company,  herdnafter  referred  to  as -the  em- 
ployer. Petitioner  by  the  preset  proceeding 
asks  us  to  review  the  action  of  the  Accident 
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Goimnlsrioa  on  the  ground  that  the  compen- 
sation allowed  by  the  award  was  less  than 
petitUm«  shonld  have  received  under  the 
law. 

One  ia  the  eontentlons  of  pettUoner  Is  that 
a  certain  we^y  ben^t  allowed  by  the 
award  was  computed  npon  an  improper  bas- 
is. Vor  a  Icag  time  petitioner  had  beoi  in 
the  service  of  the  employer  as  a  riveter  at  a 
dally  wage  of  96.40.  This  emidoymait  was 
intermpted  by  an  illness  which  was  suffered 
by  petitioner,  and  which  kept  htm  away  from 
the  i^nt  of  the  emjAoyer  for  a  week.  On 
the  Monday  followliig  this  absence  he  ap- 
peared at  the  place,  bnt  asked,  on  the  ground 
that  his  strength  was  not  fully  restored,  that 
he  be  jmt  to  work  temporarily  as  a  rivet 
passer,  that  employment  paying  a  daily  wage 
of  bat  $4.1A.  Petittoner's  reqaest  was  grant- 
ed, and  he  Immediately  began  work  In  the 
capacity  which  called  for  this  lesser  wage. 
He  continued  in  that  line  of  work  until  Sat- 
urday of  the  same  week,  by  which  time  it  had 
become  understood  that  he  was  to  return  to 
hia  ordinary  employment  as  a  riveter  on  the 
succeeding  Monday.  Un  that  last  day  of  hla 
service  as  a  rlvei  passer,  however,  that  Is,  on 
the  Saturday  mentioned,  petitioner  suffered 
the  injury  because 'of  which  he  asked  re- 
spondent Accident  Commission  to  allow  him 
compensation.  In  awarding  him  a  weekly 
benefit  that  body  computed  It  upon  the  basis 
of  his  daily  wage  of  $4.16  instead  of  npon 
the  dally  wage  of  $6.40,  as  petitioner  con- 
tends should  have  been  don& 

The  solution  of  this  question  dep«ids  npon 
a  construction  of  portions  of  section  12  of  the 
Workmen's  Compensation.  Insurance,  and 
Safety  Act  Stats.  1917,  p.  831;  Deerlng's 
Ctmsolldated  Supplement  to  Gen.  Laws 
1917-1921.  Act  2143c;  The  section  provMea, 
under  subdiviidon  (a),  as  follows: 

"(I)  If  the  injured  employee  has  worked  in 
the  same  employment,  vbether  for  tbe  same  em- 
ployer or  not,  during  at  least  two  hundred  sixty 
days  of  the  year  preceding  bis  Injary,  his  aver- 
age weekly  earnings  shall  consist  of  ninety- 
fire  per  cent,  of  six  times  the  daily  earnings 
at  the  time  of  sach  injury  where  the  employ- 
ment is  for  six  foil  working  days  a  week. 
Where  his  employment  is  for  five,  five  and  one- 
half,  six  and  one-half  or  seven  working  days 
a  week,  the  average  weelily  earnings  shall  be 
ninety-five  per  cent  of  five,  five  and  one-half,  six 
and  one-halt  or  seven  times  the  dally  earnings 
at  the  time  of  tbe  injury,  as  tbe  case  may  be. 

**(2)  If  the  injured  employee  bas  not  so 
worked  in  sndi  emi^oyment  during  at  least 
two  hundred  sixty  days  of  sach  preceding  year, 
bis  average  weekly  earnings  shall  be  luised  apon 
the  daily  earnings,  wage  or  salary  of  an  em- 
ployee of  the  same  class  working  at  least  two 
hundred  sixty  days  of  such  preceding  year  in 
the  same  or  a  aimilar  kind  of  employment  in 
the  same  or  a  neighboring  place,  computed  in 
accordance  with  the  provisions  of  the  preceding 
subdivision. 


"(8)  If  the  earnings  be  Irregular  or  specified 

to  be  by  the  week,  month,  or  other  period,  then 
the  average  weekly  earnings  mentioned  in  sub- 
divisions (1)  and  (2>  above  shall  be  nine^-five 
per  cent,  of  the  average  eamii^  during  such 
period  of  time,  not  exceeding  one  year,  as  may 
conveniently  be  taken  to  determine  an  average 
weekly  rate  of  pay. 

"(4)  Where  the  employment  is  for  less  than 
five  days  per  week  or  is  seasonal  or  where  for 
any  reason  the  foregoing  methods  of  arriving 
at  the  average  weekly  earnings  of  the  injured 
employee  cannot  reasonably  and  fairly  be  ap- 
plied, such  average  weekly  earnings  shall  be 
taken  at  ninety-fire  per  cent,  of  such  sum  as 
shall  resBonably  represent  the  average  weekly 
earning  capacity  of  the  injured  employee  at  th« 
time  of  his  injury,  due  consideration  being  giv- 
en to  his  actual  earnings  from  all  sources  and 
employments  during  the  year  preceding  his  in- 
jury; provided,  that  the  earnings  from  other 
occupations  shall  not  be  allowed  in  excess  of 
the  rate  of  wages  paid  at  the  time  «C  the  in- 
jury." 

i^,t]  The  parties  to  this  procee^ng  agree 
that  neither  paragraphs  0)  nor  (?)  ai^ly  to 
the  question  we  now  consider,  peUtlmer  lu- 
ststlng  that  the  point  Is  conteolted  by  para- 
graph (4),  and  respondents  cont^dlng  that 
paragraph  (2).  the  one  followed  by  req)ond- 
ent  Accident  Oommissifm  to  making  its 
award,  Is  to  govern  our  dedalcm.  We  are 
convinced  that  the  view  of  respondaits  Is  the 
correct  one.  If  all  factors  contemplated  by 
paragraph  may  be  fonnd  In  the  record. 
It  Is  obvious  that  the  clauses,  "If  the  Injured 
employee  has  worked  In  the  same  employ- 
ment" and  "If  the  Injured  employee  has  not 
so  worked  In  such  employment,"  which  are 
the  opening  words  of  paragraphs  (1)  and  (2), 
respectively,  refn  to  the  employment  In 
which  an  employee  Is  engaged  at  the  time  of 
his  Injury.  That  employment  in  the  present 
instance,  as  we  have  already  observed,  was 
!iat  of  a  rivet  passer.  l^Ing  the  meaning 
which  we  have  ascribed  to  the  quoted  dauses 
as  a  pronlae  and  looking  now  to  paragraph 
(2)  in  an  endeavor  to  aacertaln  Its  appHcaUl- 
Ity  to  the  present  situation,  we  have  only  to 
determine,  except  for  a  consideration  here- 
after to  be  mentioned,  whether  rivet  passers 
worked  at  the  city  of  Long  Beach,  where  pe- 
titioner was  Injured,  or  in  a  neighboring 
place,  at  least  260  days  of  tbe  year  preceding 
petitioner's  injury.  We  are  pointed  to  noth- 
ing in  the  record  on  this  question,  but  that 
fact  need  give  us  no  concern,  for  the  partic- 
ular point  may  be  settled  under  the  law  of 
judicial  notice.  We  know  that  both  riveters 
and  rivet  passers  have  been  employed  con- 
tinuously for  many  years  In  Ijos  Angeles, 
which  is  less  than  23  miles  distant  from  Long 
Beach,  in  the  section  of  a'teel  structures  for 
large  buildings.  Even  If  there  be  a  differ- 
ence between  that  employment  and  the  work 
of  riveters  and  rivet  passers  In  shli^ilding, 
a  fact  as  to  which  we  are  not  actually  in- 
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formed,  we  know  that  sacai  workmen  have 
been  at  work  continaonsly  for  several  years 
in  the  building  of  sblps  at  Long  Beach  Itself 
and  at  San  Pedro,  distant  less  than  10  miles 
from  the  former  dty.  That  we  may  take  ja- 
dlclal  notice  of  such  facts  as  these  is  attested 
by  the  opinion  of  the  Supreme  Court  In 
parte  Eohler,  74  Cal.  38.  15  Pac.  4S6.  Hav- 
ing progressed  so  far  we  come  now  to  an- 
other matter— and  this  Is  the  consideration 
to  which  we  have  referred  above.  ParagrajA 
<2)  contemplates  the  basing  of  the  average 
weekly  earnings  of  an  Injured  employee  upon 
the  daily  earnings  of  an  employee  of  the 
same  class  in  the  same  or  a  neighboring 
place,  extended  over  the  period  of  time  men- 
tioned hi  the  statute.  The  record  here  shows 
nothing  upon  the  gnestlOD  as  to  what  the 
daily  earnings  of  such  an  employee  were  dur- 
ing 260  days  within  the  year  preceding  the 
injury  to  petitioner,  either  in  Los  Angeles, 
San  Pedro  or  Long  Beach.  To  this  extent, 
then,  respondents  have  failed  to  In-lng  the 
case  within  the  terms  of  paragraph  (2).  Un 
account  of  this  fact  neither  paragraphs  (1), 
(2),  nor  (3)  apply,  and  we  are  bound  to  fall 
back  upon  paragraph  (4).  It  will  be  observed 
that  under  the  last-mentioned  paragraph, 
"where  for  any  reason  the  foregoing  meth- 
ods"— that  is,  those  defined  Id  paragraphs  (1), 
C2)  and  (3) — "of  arriving  at  the  average  week- 
ly earnings  of  an  injured  employee  cannot 
reasonably  and  fairly  be  applied,"  certain 
average  weekly  earnings  shall  be  taken  as  a 
basis  for  the  compatatloa.  "provided,  that 
the  earnings  from  other  occupations  shall  not 
he  allowed  in  excess  of  the  rate  of  wages 
paid  at  the  time  of  the  Injury."  The  lan- 
guage of  this  proviso  undoubtedly  refers  to 
the  wages  paid  at  the  time  of  the  injury  to 
the  Injured  employee.  As  the  finding  of  re- 
spondent Accident  Commission  was  based  up- 
on the  exact  wage  paid  to  petitioner  at  the 
time  of  bis  injury,  the  requirement  of  the 
proviso  seems  to  have  been  met  precisely. 
We  are  satisfled  that  the  finding  of  respond- 
eat  Accident  Commlssioa,  fixing  the  weekly 
benefit  allowed  petitiouer.  was  computed  up- 
on the  proper  basis. 

The  next  contention  made  by  petitioner 
arises  under  section  9  of  the  Workmen's 
Compensation  Act  The  section  provides 
that— 

Where  liability  for  compensation  ezistB,  the 
employer  shail  furnish  "audi  medical,  snrgical 
and  hospital  treatment  *  *  *  as  may  rea- 


sonably be  required  to  enra  and  reHere  from 
the  effects  of  the  injury." 

The  section  also  provides  that— 

'To  ease  ctf  Us  negleet  or  refnaal  reaamaUy 

to  do  so,  the  employer  to  Im  liable  for  the  rea- 
sonable expense  incurred  by  or  on  behalf  of  Hie 

employee  in  providing  the  some.** 

Some  time  after  petitioner  was  injured  his 
parents  removed  him  &om  the  hospital  in 
which  he  had  been  placed  by  the  employe, 
that  hospital  being  the  place  to  wt^ich  the 
employer  regularly  sent  Its  Injured  employ- 
ees for  treatment,  to  another  hospital,  and 
there  placed  him  under  medical  care  other 
than  that  which  had  been  provided  for  him 
by  the  employer  at  the  first  hospital.  The 
reason  assigned  tot  the  removal  was  that  pe- 
titioner bad  not  repeived  proper  care  and  at- 
tention up  to  the  time  of  the  removal.  Re- 
spondent Accident  Commission  refused  to  al- 
low petitioner  his  medical  and  hospital  ex- 
penses after  the  removal  on  the  ground  that 
there  was  a  confilct  of  the  evidence  as  to 
conditions  existing  In  the  ho^ltal  In  which 
the  employer  had  placed  htm;  that  conflict 
being  resolved  against  petitioner.  We  have 
read  carefully  all  the  evidence  heard  by  the 
Accident  Commission  and  referred  to  by 
counsel  as  bearing  on  the  pome  presente^h— 
and  it  comprises  a  great  part  of  the  entlTe 
evidence  taken  In  the  proceeding — and  con- 
clude that  the  commission  arrived  at  a  cor- 
rect solution  of  the  questlbn.  ^e  major 
parts  of  the  evidence  which  petitioner  aimed 
at  the  hospital  management  and  at  the  con- 
duct of  the  hospital  pbysidans  and  nnraeB 
met  with  direct  coutradl^on  in  the  vifffotliig 
testimony. 

We  cannot  say  from  the  uncontradicted 
items  of  the  evidence  on  the  subject  that  the 
removal  of  petitioner  from  the  first  hrapltal 
In  which  he  was  placed  was  justified ;  that 
is.  we  cannot  aay  that  those  Items  show 
that  the  emtdoyer  either  neglected  or  refiued 
to  furnish  to  petitioner  such  medical,  ras- 
cal, and  hospital  treatment  as  was  reason- 
ably required  to  cure  and  relieve  from  the 
effects  of  the  injury  which  he  had  suffered. 
The  propriety  of  this  oondualcm  seems  so 
manifest  to  us  that  we  do  not  feel  called  op- 
on  to  recite  the  somewhat  volumlnoQS  «ri- 
dcnce  bearing  upon  the  qnestloiL 

Award  affirmed. 

Weooocor:  FINIiAySON,P.  J.;  OBAIO,  J. 
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<W  CaL  App.  cn 
LUTHER  V.  CLARK  ft  al. 

(District  Conrt  of  Appeal,  Second  District,  Dl- 
▼ision  1,  California.  May  31,  1922.  Hear- 
ing Denied  bj  Supreme  Conrt  Jnlr  27» 
1822.) 

1.  VMdar  ud  pnreliuar  «s»2e9<3)-4:oniplal>t 
held  wt  InsBlllelaat  m  faillRB  to  allepe  a 
valid  i«auB  far  failure  to  oonvqr  parfeot  titlo. 

In  an  action  by  a  vendor  afiinat  a  pur- 
chaser to  recover  poueasion  of  land,  a  com- 
plaint, alleeins  tbat  plaintiff's  predecessor  in 
title  was  to  convey  a  perfect  title  and  famish 
a  certificate  of  titie  showing  it  to  be  perfect, 
and  from  which  it  appeared  that  a  corporation 
snpplying  water  to  tiie  pnblic  had  a  right  of 
way  across  tlte  property  for  its  pipe  line,  and 
alleging  tbat  plaintiff  tried  to  obtohi  a  release 
of  ^e  easement  witbont  anccoss,  and  becaase 
of  this  foct  be  was  nnable  to  obtain  a  certifi- 
cate ahowint  perfect  title,  was  not  insnfflcient 
as  failing  to  allege  a  valid  reason  excusing 
plaintiff  from  conveying  a  perfect  title  and  fur- 
nishing a  certificate  showing  such  condition  of 
the  title. 

2.  Jadgneat  «=»248— Latter  wrlttoa  sftar  de- 
daloB  oeuM  not  afTeet  JadBmaat 

In  an  action  by  a  vendor  against  purchasers 
for  possession  of  property  sold,  in  which  the 
vendor's  predecessor  in  title  had  contracted  to 
convey  perfect  titie  and  to  furnish  a  certificate 
showing  such  eonditioQ  of  the  titie,  which  the 
vendor  was  unable  to  do  becaase  a  right  of  way 
for  a  water  pipe  line  across  the  proper^  was 
Aeld  by  a  puUic  service  corporation,  on  the 
purchaser's  refusing  at  the  trial  to  accept  a 
deed  so  long  as  the  easement  remained  and  to 
pay  tibe  purchase  price,  refusal  to  enter  en 
hiterloeutory  judgment  setting  a  time  within 
wbldi  the  putcbaaera  should  pay  the  purchase 
price  was  not  error,  regardless  of  a  letter  writ- 
ten by  the  purchasers  after  the  decision  offer- 
ing to  accept  the  deed  and  pay  the  purchase 
price. 

8.  Voador  aad  purohaaor  ^ssOOO— Parobaaor 
Riay  aot  retala  possessJaa  refaslng  to  pay 
parohaso  price  for  fallaro  to  eoavey  tltla 
aocordlng  to  ooatraot. 

Where  a  Tender's  predecessor  in  titie  con- 
tracted to  sell  land  and  to  convey  a  perfect 
titie  and  to  furnish  a  certificate  showing  sncb 
condition  of  title,  which  he  was  unable  to  do 
becanae  of  an  easement  for  a  pipe  line  across 
the  land,  the  pordiaser  had  no  right  to  retain 
poesearion  of  tba  property  and  to  refuse  to 
pay  the  pnrdiaao  price  for  failure  to  convey 
titie  aecordng  to  the  contract,  and,  on  refuel 
to  accept  a  conveyance  subject  to  the  eaaementt 
a  decree  retomiag  posaeation  to  the  vendor 
was  proper. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Suit  1^  Sidney  Luther  against  Stephen  A. 
D.  Clark  and  others.  From  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

C.  VtankUn  Baxter,  of  Los  Angeles,  fot 
appellflnts. 


SHAW,  J.  It  appears  from  tbe  complaint 
h«%ln  that  plaintiff  is  the  owner  of  certain 
real  estate  described  therein,  the  net  area 
of  which  is  7.621  acres,  which  property  Is, 
and  at  all  times  mentioned  was,  subject  to 
an  easement  and  right  of  way  across  the 
same  for  a  pipe  line  owned  by  the  Hermosa 
Beach  Water  Corporation  for  the  convey- 
ance of  water  for  public  use;  that  plaintiff 
acquired  title  to  said  property  from  one 
Henry  Erotzer,  who,  prior  to  plaintiff's  ac- 
quisition thereof,  had  executed  a  contract 
for  Its  sale  to  Stephen  A.  D.  Clai^.  By  the 
terms  of  the  contract,  dated  Jnne  11,  1912, 
Krotzer  agreed  that  the  tract  of  land  con- 
sisted of  8  acres  and  was  free  and  clear  of 
all  easements  or  incumbrances  whatsoever,' 
and  that  the  purchase  price  to  be  paid  by 
Clark  was  $500  per  acre,  net  measurement, 
and  that  he  would  furnish  the  purchaser 
with  an  unlimited  certificate  of  title  by  the 
T.  L  &  T.  Co.  of  Los  Angeles,  Cal.,  showing 
measurement  of  the  land,  names  and  width 
of  streets  and  roads  touching  the  same,  and 
a  perfect  titie.  The  terms  of  payment  were 
$50  cash,  the  balance  to  be  paid  as  follows: 
$0S0  on  or  before  September  1,  1912,  $600  on 
or  before  March  1, 191S,  and  $2,500  on  or  be- 
fore September  1,  MIS ;  the  last  two  pay- 
ments to  be  evidenced  by  promissory  notes 
secured  by  a  mortgage  upon  the  property. 
It  provided  further  that  Clark  should  have 
immediate  and  full  possession  of  the  land; 
that  the  conveyance  should  t>e  by  grant  deed; 
and  that  Clark  and  his  wife  should,  within 
five  days  after  the  certificate  as  provided 
was  written,  place  in  escrow  the  mortgage 
to  secure  the  last  two  payments,  and  com- 
plete the  cash  payments  September  1,  1012; 
It  farth«r  provided  tbat  shoTdd  any  defect 
appear  In  ttie  title  Hiat  conld  not  be  remor* 
ed  to  tbe  satisfaction  of  Qark,  then,  at  Ur 
option,  all  payments  made  shonld  be  retnm- 
ed  to  blm.  It  Is  alleged  tiut  (Hark  made 
tbe  ISO  cash  payment  referred  to,  wait  Into 
possession  of  the  property  about  June  11. 
1912,  and  bas  at  all  times  since  been  and 
now  is  in  possession  thereof;  "tbat  idalntUt 
bas  heretofore  attempted  and  oideavored  to 
obtain  a  release  of  tbe  easemoit  and  right 
of  way  of  the  Hermosa  Beaidi  Water  Cor- 
poration onr  and  across  said  property,  and 
to  -obtain  an  unlimited  cratlflcate  of  title 
trma  the  Title  Insurance  &  Trust  Cnmpany, 
referred  to  in  said  agreanoit  as  tbe  L  d( 
T.  Co.  of  Los  Angeles,  Callfbmla,*  abowing 
tbe  measnrement  of  the  land,  namea  and 
width  of  all  streets  and  roads  toucliing  tbe 
same,  and  a  perfect  title  as  provided  In  said 
contract,  bat  said  Hamosa  Beadi  Water 
Corporation  bas  refused  and  does  reftise  to 
consider  any  proposition  to  relinquish  said 
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easement  ifnd  right-of-way  owned  by  them, 
and  said  Title  Insurance  &  Trust  Company 
has  refused  and  does  refuse  to  Issue  sudi  un- 
limited certificate  of  title,  stating  that  It  Is 
Impossible  for  It  to  do  so  In  accordance  with 
said  contract;  that  plaintiff  Is  unable  to 
have  gald  easement  and  right  of  way  remov- 
ed or  said  certificate  of  title  issued  through 
no  fault  of  plaintiff  or  of  said  Henry  Krot- 
zer,"  who  executed  the  contract  and  subject 
to  which  plaintiff  acquired  title  to  the  prop- 
erty and  the  rights  of  Henry  Krotzer  there- 
in; and  further  "that  plaintiff  Is  unable  to 
comply  with  the  terms  of  said  contract  on 
his  part;  that  plaintiff  is  willing  to  and  does 
hereby  offer  to  restore  to  defendants  every- 
thing of  value  which  plaintiff  has  received 
under  said  contract,  and  hereby  tenders  un- 
to defendants  said  sum  of  $50,  being  the  first 
payment  on  the  purchase  price  of  said  land 
nnder  said  contract  as  alleged" ;  that  defend 
ants  have  refused  and  do  now  refuse  to  re- 
ceive back  said  payment  of  |50  and  cancel 
said  contract  and  restore  possession  of  the 
property  to  plaintiff,  or  to  accept  such  title 
.as  plaintiff  Is  able  to  convey,  which  title 
plaintiff  hereby  offers  to  convey,  with  a  re- 
duction In  the  purchase  price  proportionate 
to  the  difference  between  8  acres  and  7.521, 
as  provided  In  said  contract,  but  Insist  upon 
and  do  retain  both  the  balance  of  the  pur- 
chase price  of  aald  lanA  and  tbe  possm^on 
thereof. 

The  prayer  of  the  complaint  is  that  de- 
fendants be  required  to  either  accept  such  ti- 
tle as  plaintiff  can  convey  and  pay  the  pur- 
chase price  thereof  as  agreed,  or  to  accept 
back  the  sum  of  $50,  paid  by  Clark  to  plain- 
tiff's predecessor.  Henry  Krotzer,  and  can- 
cel said  contract  and  restore  possession  of 
the  pn^>erty  to  plaintiff;  and  In  case  of  theit' 
refusal  so  to  do,  that  said  contract  by  decree 
of  conrt  be  canceled,  annulled,  and  declared 
to  be  of  no  effect,  and  that  plaintiff's  title 
be  quieted  against  defendants,  and  that  he 
be  let  Into  immediate  possessloii  of  the  prop- 
tfty. 

By  tta^  answer  d^^dants  dented  that 
plaintiff,  aa  alleged,  was  unable  or  had  en- 
deavored to  comply  with  the  contract  by  ob* 
talning  a  release  of  the  easement  and  rlg^t 
of  way  of  Uie  Hermosa  Bea<^  Water  Corpo- 
ration over  and  across  said  pn^>erty.  or  that 
be  had  radeavored  to  or  was  unable  to  ob> 
tain  an  unlimited  certificate  of  title  from  the 
Title  Insurance  A  Trust  Company,  referred 
to  in  said  agreement  aa  the  T.  I.  ft  T.  Co.  of 
LoB  Angeles,  Cat,  as  provided  In  said  con- 
tract,  or  that  said  T.  I.  ft  T.  Ca  has  refused 
to  Issue  such  certificate  of  titie,  or  has  stat- 
ed that  it  was  Impossible  for  it  to  do  so  In 
Bcccnrdance  with  said  contract;  -and  further 
alleged  that  since  the  commencement  of  the 
action  def^dant  George  T.  Clark  bad  pur- 
chased from  defendant  Stephen  A<-D.  Clark 
all  of  bis  right,  title,  and  interest  in  and  to 
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said  contract  and  the  land  described  therein. 

Upon  these  Issues  the  court  found  that 
plaintiff  was  the  owner  of  and  entiUed  to 
possession  of  the  pr<^rty,  the  area  of  which 
was  as  alleged  in  the  complaint ;  that  it  was 
at  the  time  of  the  execution  of  the  contract 
and  ever  since  had  !>een  and  was  subject  to 
an  easement  or  right  of  way  for  a  pipe  line 
across  the  southwest  comer  thereof  In  fa- 
vor of  the  Hermosa  Beach  XVater  Corpora- 
tion, as  well  as  to  other  public  easeraeuts  for 
street  and  highway  purposes;  that  defend- 
ants claVn  an  Interest  and  title  in  the  prop- 
erty by  virtue  of  said  contract  so  executed 
by  Henry  Krotzer  to  Stephen  A.  D.  Clark  on 
June  11,  1912;  that  plaintiff  has  attempted 
and  endeavored  to  obtain  a  release  of  the 
easement  and  right  of  way  of  the  Hermosa 
Beach  Water  Corporation  over  and  across 
the  property,  but  that  said  corporation  has 
refused  to  and  does  refuse  to  relinquish  said 
easement  or  consider  any  proposition  for  the 
release  thereof,  and  said  Title  Insurance  & 
Trust  Company  refuses  to  issue  an  unlimit- 
ed certificate  of  title,  stating  that  It  is  im- 
possible for  it  to  do  80  lu  accordance  with 
said  contract;  that  plaintiff,  without  his 
fault  or  that  of  Henry  Krotzer,  has  been  and 
is  unable  to  have  said  easement  and  right  of 
way  removed  or  said  certificate  of  title  is- 
sued, and  Is  unable  to  fully  comply  with  the 
terms  of  said  contract  on  his  part,  bat  is 
willing  and  offered  In  open  court  at  the  trial 
of  this  cause  to  restore  to  defendants  every- 
thing  of  value  which  plaintiff  or  his  assign- 
or received  under  said  contract,  and  in  open 
court  at  the  trial  tendered  to  defendants  a 
grant  deed  conveying  the  property,  subject 
only  to  the  incumbrances  aforesaid,  which 
plaintiff  has  been  unable  to  have  removed; 
and  offered  to  reduce  the  purchase  price 
thereof  In  proportion  to  the  difference  be- 
tween 8  acres  and  7JS21,  as  provided  in  said 
contract,  but  that  defendants,  and  each  of 
them,  have  at  all  times  refused  to  exercise 
the  option  to  receive  back  said  payment  of 
fSO  and  cancel  said  contract  and  restore  to 
plaintiff  possession  of  Uie  property,  or  to  ac- 
cept such  tltie  as  plaintiff  Is  able  to  convey, 
but  Insist  upon,  and  do  retain  the  ba,lance  of 
tbe  purchase  price  of  said  land  and  the  poa-, 
sessli^  thereof;  "that  defendants  in  open 
conrt  at  the  trial  of  this  cause,  vnqnallfledly 
refused  to  accept  a  deed  to  said  property 
subject  to  any  easement  or  right  of  way  for 
a  pipe  line  across  said  land,  or  ansrthing  oth- 
er than  a  perfect  title."  And  as  a  conclu- 
sion of  law  tbe  court  found. that  defendants; 
and  neither  of  tiiem,  had  any  Interest  or  es- 
tate  whatever  in  or  to  said  premises  or  any 
part  thereof,  that  they  be  demurred  from  aa- 
s»tinK  any  dalm  to  said  land,  and  that 
plaintiff  was  entltied  to  the  possenlon  there- 
of., rinal  Jndgmmt  followed  aa  prayed  tor 
in  tbe  complain^  from  wbidi  defmdanta 
have  appealed.  -~ 
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[13  Appdlants  Insist  the  complaint  Is  In- 
sofflctent  In  that  no  valid  reason  is  alleged 
exboidng  plaintiff  from  conveying  a  perfect 
title  and  fnmlGhing  the  certificate  of  the  T. 
I.  &  T.  Co.  showing  such  condition  of  the  ti- 
tle, and  hoiee  the  court  erred  In  overnillng 
the  general  demurrer  interposed.  There  is 
no  merit  In  this  contention.  It  appears  from 
the  complaint  that  the  Hermosa  Beach  Wa- 
ter Corporation  had  an  interest  in  the  prop- 
erty, to  wit,  a  right  of  way  across  the  same 
for  its  pii>e  line,  through  which  it  conducted 
water  for  a  public  use,  which  fact,  since  It 
Is  obTlons  that  ooe  cannot  convey  a  perfect 
title  to  real  estate  which  be  does  not  own, 
was  a  sufficient  excuse  toe  plaintiff's  faUure 
to  comply  with  his  contract  Assuming  a 
duty  devoWed  upon  plaintiff,  nnder  the 
terms  of  his  contract,  to  clear  the  land  from 
such  burden,  he  alleges  and  proves  by  com- 
petent evidence  that  he  has  in  good  faith  en- 
deavored to  obtain  from  said  corporation  a 
release  of  the  easement  and  right  of  way, 
and  that  it  has  refused  to  relinquish  the 
same  or  entertain  any  proposition  therefor, 
by  reason  of  which  fact  he  has  been  unable 
to  obtain  a  certificate  showing  a  perfect  title, 
filnce  in  our  opinion  the  complaint  was  suffi- 
cient as  against  the  general  demurrer.  It  fol- 
lows that  the  court  did  not  err  in  denying 
defendant's  motion  for  jndgiAent  on  the 
pleadings,  based  upon  the  fact  that  the  com- 
plaint did  not  state  a  cause  of  action,  nor  in 
overruling  tbeir  objection  to  the  introduce 
tlon  of  evidence  thereunder. 

[2]  It  Rppears  that  the  court  at  the  close 
of  the  trial  gave  its  decision  in  favor  of 
plaintiff  and  ordered  a  final  Judgment  en- 
tered, of  which  fact  appellants  complain. 
The  evidence  clearly  shows  that,  as  found  by 
the  court,  defendants  without  qualification 
annouifoed  In  open  court  that  they  would  not 
accept  the  purchase  of  the  property,  nor  pay 
for  the  same,  bntil  the  property  was  free 
from  the  rights  of  the  Hermosa  Beach  Water 
Corporation  and  the  delivery  to  them  of  a 
certificate  showing  such  fact,  as  called  for  by 
the  contract,  which  was  a  condition  Impos- 
sible of  performance  under  the  circumstanc- 
es shown  to  exist.  In  response  to  the  ques- 
tloD  asked  by  the  court,  "Ton  won't  accept 
a  deed  so  long  as  that  easement  remains?" 
defendants  replied,  "That  is  right,"  to  which 
the  conrt  said: 

'fniat  being  the  ease,  there  Is  no  occasion  to 
enter  an  interlocutory  Judgment.  The  defend- 
ant says  he  w3I  not  accept  the  offer  (of  the 
derd  tendered  in  open  court),  and  the  Judgment 
wIU  be-" 

After  some  further  colloquy,  the  court 
asked: 

"No  point  Is  made,  Hr.  Baxter,  that  tliasa 
deeds  do  not  ran  to  the  persons  to  whom  you 
would  have  them  mn? 

"Mr.  Baxter:  No,  only  they  do  not  satisfy 
vs,  and  we  won't  accept  them.  . 
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"The  Court:  Yery  wslL  JudgmeBt  iriU  be 
tor  the  pUntiC** 

It  is  ai^arent  that  npni  dieae  facts  de- 
foidants  are  In  no  position  to  complain  be- 
cause of  the  Cailnre  of  the  court  to  «iter  an 
interlocutory  Judgment  extending  the  time 
within  which  defendants  should  pay  the  pur- 
chase price  of  the  pnv>ert7.  To  do  so  nn- 
Aer  the' circumstances  would  have  been  a  fu- 
Ule  act  and  no  purpose  could  be  served 
thereby. 

The  fact,  as  stated  by  appellants,  that  aft- 
er the  dedsion  defendants,  by  a  lettw  to 
plaintiff,  <aterei  to  acc^  the  deed  and  pay 
the  purchase  price,  is  immaterial,  for  the 
reason  that  it  was  a  private  communication 
and  no  part  of  tlie  proceedings  at  the  trial. 
It  constitutes  no  part  of  the  record  and  can- 
not be  considered  as  affecting  the  Judgment 
While  appellants  dalm  that  before  the  Judg< 
ment  was  entered  they  made  a  motion  be- 
fore the  court  to  be  permitted  to  pay  the 
purchase  price,  the  record  contains  nothing 
whatsoever  in  relation  thereto. 

[8]  Upon  the  findings,  added  to  whldi,  as 
shown  by  the  evidence.  Is  the  fact  that  duf^ 
ing  the  10  years  that  defendants  had  the  use 
and  occupation  of  the  property  plaintiff  was 
compelled  to  and  did  pa7  M  the  taxes,  it 
would  be  dlfflcnlt  to  conceive  of  a  more  in* 
equitable  position  than  that  nmumed  by 
them.  Their  eoatratlon  is  that  they  may  In- 
definitely keep  possession  of  the  property  so 
received  from  the  vendor  and  refuse  to  make 
payment  of  the  purchase  price;  In  other 
words,  that  they  may  keep  both  the  property 
and  the  purdiase  money.  They  have  refus- 
ed to  i>ay  anything  or  comply  with  th^  part 
of  the  contract,  save  and  except  when  plain- 
tiff can  convey  a  dear  title,  whldi,  under 
the  circumstances,  he  can  never  do,  for  the 
reason  that  another  party  owns  an  outstand- 
ing interest  and  title  In  the  property;  hence 
a  conveyance  in  accordance  with  the  terms 
of  plaintlfTs  contract  is  impossihle.  As  said 
In  Garvey  v.  Lashells,  151  CaL  526,  91  Pac. 
498: 

"A  purchaser  cannot  retain  possession  of 
property  delivered  to  him  under  a  contract  of 
sale  without  complying  with  the  terms  of  the 
contract  as  to  payment  for  the  reason  that  the 
title  of  his  vemktr  is  not  satisfactory.  If  a 
perfect  title  was  to  be  conveyed,  and  the  ven- 
dor iff  unable  to  give  such  a  title,  the  vendee 
has  appropriate  remedies,,  hut  he  cannot  keep 
both  tiie  proper^  and  the  purchase  money." 

In  Halle  v.  Smith,  128  Cal.  415,  60  Pac. 
1032,  the  court,  supported  by  Worley  v.  Ne- 
thercott,  91  Cal.  512,  27  Pac.  767,  25  Am.  St 
Rep.  209,  states  the  rule  to  be  that— 

"A  purchaser  of  land  in  possession  thereof 
nnder  a  contract  of  sale,  by  the  terms  of  which 
the  vendor  is  to  give  a  warrant;  deed  of  the 
property  conveying  a  good  and  perfect  title 
thereto,  cannot,  npon  the  vendor's  failure  and 
iuaUhty  to  convey  a  good  and  perfect  title,  re- 
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tain  both  tb«  land  and  tlie  pnrcbase  money  un- 
til a  perfect  title  shall  be  offered  him,  but  he 
most  paj  the  parcbase  price  accordinf  to  the 
contract,  and  ree^e  mxiA  title  as  the  TeDdor 
la  able  to  clv<  ^  be  chooaea  to  retain  tba  poa- 
a«Mion  of  the  land." 

Tbe  Judgment  Is  affirmed. 

We  concur:  CONBEY,  P.  J.;  J, 


(68  Cal.  App.  1} 

SMITH  V.  QUESTA.   (Ctv.  3M2.) 

(District  Court  of  Appeal,  Second  District,  Dl> 
vision  2,  GalifomU.  Hay  24,  1922.) 

I.  Appeal  and  error  ^I024<5)— Order-  re- 
fuslag  motion  to  set  aside  Jadoment  bassd  oa 
eoalllotlas  evidence  will  aot  be  distvrbed  oa 
appeal. 

Where  an  order  refusing  a  motion  to  set 
■side  a  judgment  was  founded  on  conflicting 
eridenee.  It  win  not  be  disturbed  on  appeal. 

Z.  Appeal  asd  error  ^3339(5)— Appeal  from 
erder  denylsg  notloa  to  vwate  JudgaieBt  held 
toe  late. 

Under  Code  dr.  Proc  f  869,  profiding  that 
aa  appeal  from  an  order  detving  a  motion  to 
vacate  a  Judgment  most  be  taken  within  60 
dajs  after  the  entry  of  the  order  in  tlie  ndnotos^ 
where  an  order  denjlng  dtfendanf s  motion  to 
vacate  a  Judgment  was  entered  in  the  minutes 
Vebruary  18tbt  a  notice  of  appeal  filed  April 
26th  following  was  too  late. 

3.  Appeal  and  error  4lss»792— Appellate  eeurt 
wlN  of  Its  ewi  Motlea  dlsnlu  appeal  aot 
takea  la  tine. 

Statutory  time  for  taking  an  appeal  is  Ju- 
risdictional, and,  where  an  appellant  baa  made 
no  attempt  to  appeal  until  after  the  time  pre- 
scribed by  the  statute,  the  appellate  court  Is 
without  Jurisdiction,  and  will  of  its  own  motion 
dismiss  tiie  mipesL 

4.  Appeal  and  error  ^1 13(1)— Order  refns- 
lag  to  hear  application  for  rehearing  of  mo- 
tion to  vaoate  Judgnest  Is  net  appeidable. 

Where  defendant's  motion  to  set  aside  a 
Judgment  was  orermled,  an  order  refusing  to 
hear  defendant's  iu>Plication  for  a  rehearing  of 
bis  motion  to  vacate  the  judgment  is  not  ap- 
pealable, and  will  be  dismissed,  since  an  ap- 
peal wHl  not  lie  from  an  order  refusing  to  set 
aside  a  tormer  appealable  order  made  regnlarir 
and  advisedly. 

5.  New  trial  ^153— Notice  of  Intention  most 
be  filed  within  ten  days  after  notice  of  entry 
of  Judgneat. 

Notice  of  intention  to  move  for  a  new 
trial,  not  being  filed  wittiin  10  days  after  re- 
ceiving notice  of  entry  of  Judgment,  Is  too  late. 

6.  New  trial  «=>i  S3— Application  of  appellant 
for  order  vacating  Jndgment  held  a  waiver  of 
formal  written  notice  of  entry  of  Judgment. 

Where  a  Judgment  was  entered  in  favor  of 
plaintiff  December  lOtb,  and  defendant  on  Janu- 


ary 22d  following  filed  a  notice  of  fatentlon  to 
mow  to  set  aside  the  Judgment,  accompanied 
by  an  affidavit,  socb  applkation  to  vacate  tlic 
Judgment  amonnted  to  a  waiver  of  a.  formal 
written  notice  required  to  be  served  on  the 
attorney  for  defendant  in  order  to  start  the 
running  of  the  10  days*  time  allowed  after  re- 
ceiving Notice  of  tiie  entry  of  Jndgment  within 
which  the  lodng  party  may  move  for  a  new 
triaL 

7.  Appeal  aad  error  «ss»345(l)— F^ors  to 
take  appeal  freai  Jadgmeat  withia  60  days 
heM  te  euse  less  of  rlfht  to  appeal. 

Where  a  notice  of  Intention  to  move  for  a 
new  trial  was  not  filed  nntil  77  days  after  the 
entry  of  Jndgment,  so  that  no  proceeding  on 
motion  for  new  trial  bad  been  inaugurated  or 
waa  pending  at  the  expiration  of  60  days  after 
the  entry  of  Judgment,  within  which  an  appeal 
might  be  taken  from  the  Jadgmcnt  in  absence 
of  any  pending  proceeding  for  a  new  Mai,  an 
appeal  from  the  Judgment  taken  more  than  60 
days  after  Ita  entry  was  too  late. 

Appeal  from  Snperior  Court,  Imperial 
Counly;  Franklin  J.  Cdte,  Jndge. 

Action  by  W.  R.  Smith  against  Manuel 
Quests.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Joseph  F.  Seymour,  of  19  Omtro,  for  ap> 
pellant. 

Hill  &  Lee,  of  Bl  Oentro,  for  respondent 

FINIiAYSON,  P.  J.  In  tbis  action  for  tbe 
restitution  of  teased  premises,  and  for  dam- 
ages alleged  to  bave  been  sustained  by  rea- 
son of  defendant's  brea<^  of  certain  cove- 
nanta,  plaintiff  recovered  Judgment  In  tbe 
absence  of  defoidant  from  tbe  trial,  and  tbe 
latter  now  aroeals  from  tbe  Judgment,  and 
likewise  from  an  order  denying  bis  motion 
to  set  It  aside.  He  also  aK»eals  from  an  or- 
der snstaining  an  objection  to  hearing  his 
motion  for  a  new  trial  and  bla  motloa  for  a 
rehearing  of  bis  motion  to  set  aside  tbe  Judg- 
ment 

Tbe  action  was  commenced  October  14, 
1920.  Defendant,  appearing  by  an  attorney 
who  has  since  been  superseded  by  present 
counsel,  filed  an  answer  and  likewise  a  cross- 
complaint  In  due  time  plaintiff  answered 
tbe  cross-complaint  On  October^,  1920,  the 
case  being  then  at  issue,  tbe  court,  on  motion 
of  plalntifTs  counsel,  set  tbe  cause  for  trial 
on  December  1,  1920.  Un  October  31,  19^. 
defendant's  counsel  received  notice  of  the 
setting  of  tbe  case  for  triaL  Notwitbstand- 
ing  tbe  receipt  ot  such  notice  by  defendant's 
counsel,  neither  be  nor  his  dient  appeared 
in  court  when  tbe  case  came  on  for  trial  De- 
cember 1,  1020.  Plaintiff,  therefore,  In  tbe 
absence  of  defendant  and  his  counsel,  put  In 
his  evidence,  and  a  Judgment  in  his  favor 
was  rendered  and  entered  December  10,  1920. 
Shortly  before  the  opening  of  court  oo  the 
morning  of  the  day  for  which  tbe  case  was 
set  for  trial,  defendant* a  coimael  called  ■sMO' 
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tifTs  connael  on  ttie  telepbone  and  asked  for 
a  short  conUnuance  of  the  case  on  account 
of  his  cHenfs  absence.  PlalntlfrEr  conned 
refused  to  accede  to  the  request,  and  deftod 
ant's  counsel  ecmdnded  fliat  It  was  usdess 
for  bim  to  appear  In  court  without  his  dlrat 

On  January  22, 1921,  defendant,  who  In  the 
meantime  bad  subotltnted  Us  present  coimsd 
for  bis  fonner  attorn^,  served  and  filed  a 
notice  that  he  would  move  0ie  court  to  set 
aside  the  judgment  on  the  ground  It 
had  been  taken  against  him  throng  Inad- 
Tertence*  surprise,  and  excusable  ne^ect.  He 
accompanied  his  notice  wltti  an  aOdaTit  made 
by  bimseif,  wherein,  after  admitting  Oiat 
his  former  attorney  had  received  dua  notice 
that  the  cause  was  set  for  trial  December  1, 
1^0,  he  deposed  that  he  himself  knew  noth- 
ing about  the  trial  or  of  the  date  set  thertf  or, 
and  that  If  hla  attorn^  had  notlfled  him 
that  Qie  case  had  been  set  tor  trial  be  would 
hare  been  present  with  his  witnesses.  Coun- 
ter affidavits  were  filed  by  plalnUff,  as  wdl 
aa  additional  affidavits  on  behalf  of  defend- 
ant In  one  of  the  counter  affidavits;  an  affi- 
davit made  by  defendant's  former  couns^ 
it  Is  positively  affirmed  by  the  affiant  that 
he  did  notify  his  client,  ttie  defendant  here, 
that  the  case  was  set  tar  trial  on  December 
1, 1^,  but  that  defoidant  failed  to  keep  hla 
promise  to  appear  at  the  Mai  and  bring  his 
witneseos  witb  bIm,  and  Oiat  the  only  reason 
why  aflBant  did  not  appear  was  that  he  could 
not  try  the  case  wlfliout  the  presmce  of  his 
dlmt  .and  his  witnesses. 

[1]  The  affidavits  are  quite  voluminous, 
but  from  what  we  have  set  forth  It  suffi- 
ciently appears  ttiat  there  was  a  substantial 
etmfllct  In  the  evidence  upon  whldk  the  court 
denied  defendant's  motion  to  set  aside  the 
Judgment  So  that  even  If  the  appeal  frinn 
the  order  denying  defendant's  motion  to  va- 
cate the  Judgment  had  beea  taken  in  time— 
a  matter  which  we  presently  shall  consider — 
it  would  be  our  duty  to  affirm  the  order,  for 
the  reason  that,  there  being  a  substantial  con- 
flict in  the  affidavits,  the  action  of  the  trial 
court  In  determining  whom  to  believe  la  con- 
<^u8lve  on  the  appeal  to  this  court  The 
statements  in  the  affidavits  that  favor  re- 
spondent must  control.  Patterson  v.  Keeney, 
165  CaL  466, 132  Pac.  1043,  Ann.  Caa  iei4D, 
232. 

On  February  18, 1921,  the  court  denied  de- 
foidant's  motion  to  set  aside  the  Judgment 
Thereafter,  namely,  on  February  25,  1021, 
defendant  ffled  a  notice  that  he  would  move 
the  court  to  grant  him  a  rehearing  of  his 
motion  to  set  aside  the  Judgment  At  the 
same  time  he  filed  a  notice  of  his  Intentlm 
to  move  for  a  new  trlaL  The  record  before 
us  is  silent  as  to  any  service  upon  plaintiff 
of  either  of  the  last-mentioned  notices, 
naintlff  objected  to  any  hearing  of  defend- 
ant's motion  for  a  rehearing  of  his  appUca- 
ticm  to  set  aside  the  Judgment  Plaintiff 
likewise  objected  to  any  hearing  of  defend- 


ant's motion  for  a  new  trlaL  On  March  10, 
1921,  the  trial  court  sustained  plaintiff's  ob- 
jection to  hearing  defendant's  motton  tor 
new  trial,  and  likewise  sus^ined  the  objec- 
tion to  hearing  defODdanf s  motion  for  a  re- 
hearing of  hla  anillcatlon  to  vacate  tlie  Judg- 
ment Tbe  notice  of  appeal  was  flted  April 
29,1921. 

[2]  The  appeal  from  Ow  order  drying  de- 
fendant's motion  to  vacate  the  Judgment  was 
takoi  too  late.  That  order  was  entered  In 
the  minutes  of  the  court  on  February  18, 
1921.  The  notice  ai^peal  was  ffled  April 
26,  1921,  or  66  days  after  the  entry  of  the 
order.  An  appeal  from  such  an  order  must 
be  taken  wltiiin  60  days  after  Its  entry  in 
the  minutes.   Code  dv.  Proa  |  939. 

[3]  The  statutory  time  for  taking  an  ap- 
peal la  Jurisdiction^  and  mandatory;  and, 
where  an  appellant  bas  made  no  attempt  to 
appeal  until  after  Uie  time  tnrescribed  by  the 
statute,  the  court  Is  without  Jurisdiction. 
Bstate  of  Brewer,  166  Oal.  00, 103  Pac.  486; 
Lancel  v.  Postlethwalte,  172  CaL  S26,  166 
Pac.  486.  Bespondent.has  made  no  motion 
to  ^Dsmlss  ttie  appeal.  Indeed,  he  has  made 
no  anTMntnce  in  this  court  by  printed  brief 
or  otherwise.  But,  since  tills  court  Is  wltti- 
out  Jurisdlctlcm  of  the  ai^eal,  we,  of  our  own 
motion,  and  notwithstanding  respondent's 
failure  to  aivear  and  move  a  dismissal,  an* 
bound  to  ^smlas  Oie  aMjeal  from  the  order 
denying  defmdanfs  motion  to  set  aside  Uie 
Judgment  Langan  v.  Langan,  89  Oal.  186, 
26  Pac  764;  HdAughlin  v.  Menottl,  89  Cal. 
365.  26  Pac  880;  People  v.  Walker,  132  Gal. 
m.  64  Pac  183.  » 

Uoreover,  the  transcript  before  us  has  not 
been  authenticated  by  the  Judge's  eertlflcate. 
The  record  here  consists  of  a  clerk's  type- 
written .transcript  containing  the  judgment 
roll,  together  with  certain  papers  and  records 
purporting  to  have  been  used  on  the  proceed- 
ings had  subsequent  to  the  entry  of  the  Judg- 
ment This  transcript  is  certified  by  the 
clerk,  but  not  by  the  judge.  In  Bamabee  v. 
Bunsto<^.  42  CaL  App.  659, 183  Pac.  951,  and 
Beed  V.  Clark  (CaL  App.)  206  Pac  1018,  It 
was  held  that  where  the  order  appealed 
from  is  subsequent  to  the  Judgntait  and 
arises  on  a  record  outside  of  the  Judgment 
roU,  it  Is  not  for  the  clerk,  but  tor  the  Judge 
who  determined  the  motlmi,  to  certify  the 
papers  and  proceedings  on  which  the  order 
appealed  from  was  made,  and  that  In  the 
absence  of  a  record  so  certified  the  order 
should  be  affinned.  Here  Hie  ordw  cannot 
be  affirmM,  because  the  appeal  not  havl;^ 
been  takoi  in  time,  the  court  is  without 
Jurisdiction,  and  the  appeal  must  be-  Oar 
missed. 

[4]  The  order  refutfng  to  hear  defendant's 
ai^cation  for  a  rehearliu;  of  his  motion  to 
vacate  the  Judgment  Is  not  appealable,  and 
therefore  must  be  dismissed.  The  first  order, 
that  made  vn  defendant's  original  motion  to 
set  aside  tbe  Judgment  was  an  qtpealable 
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order.  An  appeal  will  not  lie  from  an  order 
refusing  to  Bet  aside  a  former  appealable 
order,  made  regularly  and  advisedly.  Sudi 
subsequent  order  is  the  mere  negative  action 
of  the  court  declining  to  disturb  Its  first 
dodslon.  It  is  the  first  decision,  and  not  the 
refusal  to  alter  it,  which  la  the  proper  subject 
of  complaint.  Henly  v.  Hastings,  3  Oal.  341 ; 
Harper  t.  HUdreth,  9d  GaL  265,  83  Pac.  1103 ; 
Doyle  T.  Republic  life  Ins.  Oa,  126  CaL  IS, 
67  Pac;  6ff7. 

tf]  In  sustaining  the  objection  to  liearing 
defendant's  motion  for  a  new  trial  the  eonrt 
di4  not  err.  There  is  some  doubt  whether 
a  new  trial  Is  the  proper  remedy  when  the 
defaidant  has  not  appeared  at  the  trial. 
See  McKlnley  T.  TutUe,  34  CaL  235,  and 
Uajme  on  Mew  Trial  and  Appeal,  |  9.  But, 
regardless  of  whether  a  new  trial  was  an 
appn^irlate  remedy,  defendant's  notice  of 
intention  to  move  for  a  new  trial  was  filed 
too  late,  and  for  that  reason  alone  the  court 
was  warranted  In  refusing  to  entertain  Uie 
motion.  The  party  intending  to  move  for  a 
new  trial  must  file  and  serve  his  notice  of 
iutmtion  "within  ten  days  after  receiving 
notice  of  entry  of  the  Judgment,"  when  the 
case  Is  tried  by  the  court  without  a  Jury. 
In  this  case  the  Judgment  was  entered  De- 
cember 10,  1020.  Defendant's  notice  of  in- 
tention to  move  for  a  new  trial  was  filed 
February  25, 1921. 

.  [1]  The  record  before  us  is  Mient  as  to  any 
service  OQ  defendant  of  a  formal  written  no- 
tice 0f  the  entry  of  the  Judgment.  But. 
though  the  statute  requires  written  notice 
of  the  «Qtry  of  Judgment  to  be  served  upon 
the  attorney  for  the  adverse  party,  such 
formal  written  notice  may  be  waived.  Such 
waiver  may  appear,  as  declared  in  Mallory 
v.  See,  129  CaL  356,  359,  61  Pac.  1123,  from 
some  act  of  acquiescence  of  the  party  in 
open  court  or  In  the  proceedings  In  the  case 
as  disclosed  by  the  records,  or  files  of  tbe 
case  or  the  minutes  of  the  court,  when  the 
conduct  of  the  party  In  the  case,  as  appears 
from  such  records  or  minutes,  Is  Inconsistent 
with  any  theory  other  than  tbat  he  had  no- 
tice of  the  entry  of  the  Judgment  Under 
such  circumstances  he  Is  deemed  to  have 
waived  written  notice.  A  written  admission 
by  a  party  entitled  to  notice  of  knowle^e 
that  the  judgment  had  been  entered  would 
supersede  the  necessity  of  giving  such  no- 
tice; and  a  moticm  to  the  court  or  other 
proceeding  by  a  party  with  reference  to  the 
Judgment,  whldi  presumes  his  knowledge 
that  it  has  been  made  and  entered,  and  by 
which  he  seeks  to  protect  his  own  interests 
igaiust  the  rights  of  the  other  party  under 
the  Judgment,  will  be  regarded  as  a  waiver 
of  bis  right  to  a  notice  of  the  entry  of  the 
Judgment  Gardner  t.  Stare,  135  CaL  118, 
67  Pac.  5.  In  the  t»'esent  case  the  appellant, 
on  January  22,  1921,  or  34  days  before  he 
filed  hla  notice  of  intention  to  move  for  a 


new  trial,  filed  a  notice  of  motion  to  set  allda 
the  Judgment  accompanied  by  his  affidavit 
The  cont^ts  of  the  papers  which  appeUant 
thus  placed  upon  the  files  of  the  court  leave 
no  room  to  doubt  that  as  early  as  January 
22, 1921,  hla  counsel  knew  that  tbe  Judgment 
had  been  entered.  We  hold,  tb^fore,  that 
tbe  aiEVlicatlon  of  appellant  for  an  order 
vacating  the  Judgment  was  a  walyer  by  him. 
as  of  that  date,  of  a  formal  written  notice 
of  the  entry  of  Judgment  And,  since  the 
notice  of  intention  to  move  for  a  new  trial 
was  not  filed  until  February  25,  1921,  the 
court  bad  no  Jurisdiction  to  hear  the  motion, 
and  therefore  the  objection  to  bearing  it  was 
properly  sustained. 

[7]  Tbe  a[^)eal  from  the  Judgment  was  tak- 
en mOTe  than  60  days  after  Ito  entry.  The 
notice  of  intention  to  move  tor  a  new  trial 
waa  not  filed  until  77  days  after  tbe  entry 
of  the  Judgment  with  tbe  result  that  no  pro- 
ceeding on  motion  for  new  trial  bad  been 
Inaugurated  or  was  pending  at  the  ex|^ratl<ni 
(tf  the  00  days  after  entry  of  the  Judgment 
within  which  an  appeal  might  be  taken  from 
tbe  Judgment  in  tbe  absence  of  any  pending 
proceeding  for  a  new  triaL  Tbe  right  of 
appeal  from  the  Judgment  was  therefore  lost 
Ransome-Crununey  Oo.  t.  Beggs  (CaL  Sup.) 
196  Pac.  487. 

The  api»eal  from  tlie  Judgmmt  la  dis- 
missed: the  appeal  from  tbe  order  denying 
defaidant'a  motion  to  set  aside  the  Judgment 
is  dismissed ;  tbe  appeal  from  the  order  re- 
fusing to  bear  defendant's  motion  for  a  re- 
hearing of  the  order  denying  his  motion  to 
vacate  the  Judgment  la  dismissed ;  tbe  order 
sustaining  platntilTs  objection  to  a  bearing  of 
defendant's  motion  for  a  new  trial  is  af- 
firmed. 

We  concur:  WORKS.  J.;  CRAIG,  3, 


(68  CsL  App.  14) 
HOYT  V.  THOMAS  et  aL    (C|v.  3887.) 

(District  Court  of  Appeal,  Second  District 
Division  1,  CaUfornia.  May  26.  1922.  Hear- 
ing Denied  by  Supreme  Court  July  24,  1922.) 

Speclfle  performance  <8=>89— Not  granted  of 
ooatrael  to  nake  will  for  ordiaaiy  sorvloo 
susceptible  of  peoanlary  neasareneat. 

Specific  performance  will  not  be  granted  of 
deceased's  contract  to  will  to  plalntilf  deceas- 
ed's proper^,  in  consideration  of  plaintiff  tak- 
ing care  of  and  managing  it,  and  during  illness 
of  deceased  rendering  sadi  aid  and  asslstaneef 
as  was  in  his  power,  conceding  fairness  of  tbe 
contract,  the  services  being  ordinary  and  sus- 
ceptible of  pecuniary  measurement  and  It  being 
immaterial  that  plaintiff  baa  kept  no  memoran- 
da and  is  unable  to  testify  to  the  time  devoted 
tbereto  or  the  value  thereof. 

Appeal  from  Superior  Court  Los  Angelea 
County;  Charles  S.  Burnell,  Judge. 
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Action  by  Frank  C.  Boyt  against  B^e 
ThoDUS  and  otliera  From  a  judgment  for 
defendants,  i^aintiff  appeals.  Affirmed. 

Charles  J.  Kelly,  of  Los  Ai^es,  for  ap- 
pellant. 

Lloyd  W.  Moultrie,  of  Los  Aiigeles,  tor  re- 

spondentB. 

SHAW,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  In  favor  of  defendants  upon  an 
order  of  court  sustaining  a  general  demurrer* 
to  the  second  amended  complaint  for  the 
specific  performance  of  a  contract,  without 
leave  to  amend. 

The  case  stated  by  the  complaint,  so  far  as 
material.  Is  in  -substance  as  follows :  Hattle 
Mclntire  died  In  September,  1917,  leaving  an 
♦•state  the  value  of  which,  as  distributed  to 
defendants  as  the  heirs  of  deceased  nnder  an 
order  of  court,  was  $3,469.12.  It  Is  alleged 
that  In  March,  1903,  a  contract  was  entered 
into  between  plaintiff  and  said  Hattie  Mcln- 
tire "by  the  terms  and  conditions  whereof 
this  plaintiff  promised  and  agreed  to  and 
with  the  said  Hattie  Mclntire  that  he  would 
rendei'  to  the  said  Hattie  Mclntire  from  that 
time  during  the  remainder  of  the  term  of  her 
natural  life  such  care  and  personal  services 
HS  she  mljiht  require  of  him,  and  particularly 
that  he  would  attend  to  the  business  affairs 
of  the  said  Hattie  Mclntire  both  In  connec- 
tion with  her  real  property  and  otherwise, 
and  that  he  would  endeavor  to  so  manage 
and  conduct  her  affairs  In  such  manner  If  it 
were  possible  that  the  said  Hattie  Mclntire 
would,  during, the  remainder,  of  her  lifetime, 
be  assured  of  and  provided  with  a  suitable 
and  proper  home  and  sufficient  Income  to 
provide  for  her  a  suitable  and  proper  living, 
and  that  whatever  sickness,  misforttme,  or 
losses  she  might  suffer  he  would  render  to 
her  such  comfort,  aid,  and  assistance  within 
his  power  or  ability  as  she  might  require  or 
request  of  him,  and  that  during  the  remaind- 
er of  the  term  of  her  natural  life  he  would, 
and  in  consideration  thereof  the  said  Hattie 
Mclntire  then  and  there  promised  and  agreed 
to  and  virith  this  plaintiff  that  upon  her  death 
all  of  the  property  and  estate  of  which  she 
died  possessed  should  be  and  become  the 
property  of  this  plaintiff,  and  that  prior  to 
|ier  death  she  would  execute  a  last  will  and 
testament  or  such  other  papers  as  might  be 
necessary  to  transfer,  set  over,  and  secure  to 
this  plaintiff  such  property  and  estate  of 
which  she  might  die  possessed";  that  i^ain- 
tiff,  during  the  lifetime  of  Hattie  Mclntire 
fully  performed  his  part  of  the  contract  so 
made,  notwithstanding  which  fact  the  said 
Hattie  Mclntire  did  not,  as  she  agreed,  exe- 
cute a  will  in  favor .  of  plaintiff,  nor  execute 
any  papers  transferring  to  plaintiff  the  prop- 
erty which  she  possessed  at  the  time  of  her 
death,  nor  any  part  thereof,  the  legal  titla 
to  all  of  which  was,  nnder  said  order  of  dis- 
tribution, acquired  by  defmdants,  wbo  are 
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alleged  to  hold  the  property  In  trust  for 
plaintiff  under  and  by  virtue  of  the  terms  of 
said  contract  so  made  between  plaintiff  and 
deceased.  It  is  further  alleged  that  plaintiff. 
In  reliance  upon  the  terms  of  said  agreement 
and  promise  so  made  by  Hattie  Mdntlr^ 
ne^ected  to  keep  any  account  or  m^oran- 
da  in  writing  of  the  numerous  services  ren- 
dered by  him  in  the  performance  of  said 
contract  or  the  time  devoted  to  her  care  and 
comfort,  without  which  plaintiff  has  no  rec- 
ollection or  knowledge  of  the  total  time  so 
devoted  by  him  to  the  performance  of  said 
agreement,  and  hence  during  the  admlnl^ra- 
tlon  of  the  estate  of  Hattie  Mclntire  was  not 
and  is  not  now  able  to  produce  satisfactory 
evidence  to  establish  the  value  of  the  service^ 
so  rradered  by  him  under  the  terms  of  the 
agreement;  that  the  greater  part  thereof 
had,  at  the  time  of  their  rendition,  no  flxed 
market  value,  and  as  to  such  thereof  upon 
which  a  value  could  liave  been  fixed  it  Is  now 
Impossible,  upon  the  evidence  wbldi  be  could 
produce,  for  a  Jury  to  determine  the  pleasure 
thereof  in  money. 

The  prayer  of  the  complaint  is  that  defend* 
ants  be  required  to  transfer  and  convey  the 
property  so  recMved  by  tbem  to  plaintiff. 

The  case  has  heretofore  been  l>efore  this 
court  upon  an.  appeal  had  by  the  defendants 
from  a  Judgment  of  specific  performance  ren- 
dered upon  the  original  mmi^lnt  In  favor  of 
plaintiff,  and  the  opinion  reversing  the  Judg- 
ment therein  is  reported  to  Hoyt  T.  Thomas; 
195  Pac.  260.  The  decision  on  the  former  ap- 
peal should  be  deemed  determinative  of  the 
question  here  presented.  In  the  opinion  re- 
ferred to  we  had  occasion  to  quote  at  lentrth 
from  the  contract  as  alleged  In  th6  original 
complaint  and  from  the  testimony  of  plain- 
tiff as  to  the  character  of  the  agreement  and 
what  he  did  thereunder.  .Reference  to  this 
contract  and  testimony  shows  the  contract 
then  under  consideration  to  have  been  iden- 
tical with  that  now  declared  upon,  save  and 
except  that  in  the  orljrfnal  complaint  plaintiff 
aliescd  and  at  the  trial  had  thereon  te.stifled 
that  the  services  performed  under  the  con- 
tract were  of  the  value  of  $4,000;  whereas  In 
the  amended  complaint  now  pres^ted  he  al- 
leges that  he  %ept  no  account  or  memoranda 
In  writing  of  the  numerous  services  rendered 
to  deceased  and  has  no  recollection  or  know!- 
edge  thereof,  by  reason  of  which  fact  he  can- 
not even  approximate  the  time  so  devoted  to 
the  services  rendered  .under  the  terms  of  the 
agreement  or  fix  the  value  thereof  so  as  to 
enable  a  Jury  or  court  of  law  to  determine 
bis  damage.  Nevertheless,  as  said  in  the 
former  appeal,  "the  plaintiff  himself  seems 
to  have  had  It  in  his  mind  that  the  services 
had  a  particular  and  definite  money  value, 
for  he  testified,  without  apparent  hesitation 
and  wiQiont  qualification,  so  far  as  the  rec- 
ord shows,  that  In  Ids  f^lnion  the  services 
were  wortb,  as  stated*  about  HOOO*"  Walr- 
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lug  plalntifTB  apparent  wflUngnesB  to  meet  the 
azigendea  of  the  caae  arlstng  trom  tbe  form- 

decision  and  conceding  a  Ices  of  memory  as 
to  the  facta  npon  wbich  be  so  readily  baaed  his 
sworn  statemmts  in  obtaining  the  former 
Judgment,  we  are  of  the  opinion  that  tbe 
complaint  fails  to  state  a  cause  of  action 
tot  tbe  equitable  relief  demanded. 

Tbe  action  is  one  for  the  q>eciflc  perform- 
ance of  the  alleged  contract  whereby  Battle 
Mclntire  agreed  that  she  would  by  will,  in 
con^deration  of  the  performance  of  tbe  al- 
leged cmitract  on  plaintiff's  part,  devise  her 
IHTQ^erty  to  him.  That  courts  of  equity  will 
under  special  drcumstances  enforce  such  con- 
tracts seems  to  be  tbe  settled  law.  Pom- 
eroy  on  Spedflc  Performance,  pb  268;  Morri- 
son T.  Land,  lee  GaL  68a  147  Pac  208.  To 
warrant  sndi  acUw,  however,  it  mnst  not 
only  be  made  to  ai^iear  that  tbe  ccmtnct  Is 
te!r  and  just  ^lood  Tanpleton,  148  GaL 
874.  88  Pae.  148),  bat  that  the  services  called 
for  and  perfwoied,  by  reason  of  tbelr  pecu- 
liar (iharacter,  are  sndi  tbat  they  cannot  be 
measured  by  a  pecuniary  standard  (Morrl- 
son  V.  Land,  sopm)*  and  hence  cannot  be  com- 
pmsated  for  In  mrasy  (Owens  v.  McNaUy, 
113  CaL  444,  46  .Pac.  710,  S3  L.  B.  A.  869). 
Most  of  the  cases  ^ere  contracts  at  the  na- 
tore  here  lnv<Aved  have  beat  enf<aoed  ap- 
pear to  have  berai  those  where  home  ties  were 
broken  and  new  domestic  or  filial  relations 
created,  as  where  a  minor  goes  to  live  with 
an  adult  upon  his  j^tmilse  that  he  will  stand 
in  loco  parentis  and  will  devise  to  sndi  minor 
his  property  in  retwn  for  filial  services  duE^ 
log  bis  litfetimft  Bealey  v.  Simpson,  113  Mo. 
MO,  20  8-  W.  881.  In  the  bistant  case  no  per- 
sonal and  domestic  ties  were  severed  by  plain- 
tiff and  no  peculiar  personal  relation  created 
betwera  the  parties  pursuant  to  which  Bat- 
tie  Mclntire  would  be  the  rec^mt  of  plain- 
tiff's sodet?  and  filial  affection.  No  such  re- 
latl(m  was  contemidated  by.  the  contract. 
This  being  trii^  and  conceding  die  contract 
is  not  obnoxious  to  tbe  rule  that  it  must  be 
fair  and  just,  It  follows  that  plaintiff's  right 
to  4>eciflc  i>erformance  of  the  contract  mast 
be  based  upon  the  fact  that  tbe  services 
called  for  by  the  same  were,  by  reason  of 
their  peculiar  and  unusual  character,  not  sus- 
ceptible of  pecanlary  measurement,  for,  as 
said  in  Steamacber  v.  Bruder,  89  Minn.  607, 
95  N.  W.  324.  99  Am.  St  B«p.  609: 

"If  tbe  eoQsideratioD  for  the  contract  be  labor 
and  services  which  may  be  estimated,  and  their 
value  liqaldated  in  money,  so  aa  reasonbly  to 
make  the  proi&isee  whole,  spedfie  performance 
will  not  be  decreed." 

The  contract  as  made  was  that  plaintiff 
during  the  period  specified  should  care  for 
and  render  to  deceased  such  personal  serv- 
ices as  she  required  of  him ;  that  he  should 
give  attention  to  her  business  affairs  in  an 


'  effort  to  sacesrfully  manage  the  same  to  ber 
into^  and  profit,  and  daring  h^  Ulnesi 
render  her  such  aid  and  assistance  as  sfaooU 
be  within  his  power,  to  the  extent  that  she 
requested  the  same.  Wa  are  unable  to  p»- 
c^ve  anything  unusoal  or  out  of  the  ordi- 
nary in  the  character  of  the  servicea  which 
plaintiff  agreed  to  perform  for  deceased,  or 
why,  upon  proper  proof,  they  could  not  te 
adequately  cranpensated  for  in  money.'  la 
•  character  tiiey  are  sudi  as  are  of  evnyday 
occurrence  and  usually  performed  upon  an 
express  or  implied  contract  for  an  agreed 
or  implied  pecuniary  compensation.  Benee, 
since  it  appears  that  no  r^tAm  <ff  a 
filial  or  Uke  personal  character  wm  created 
tate  trade  into  which  [riatntiff  was  induced  to 
and  Inddental  to  wbldi  plaintiff  dladurged 
duties  tbe  nature  el  whidi  made  It  ha- 
posslUe  to  estimate  their  valo^  but  <n 
the  contrary,  the  services  caUed  for  tiiexeliy, 
if  rendered,  were  suse^Uble  of  mownrement 
and  plaintiff  compensated  in  mon^  on  ac- 
count of  the  breach  thereof  ipedfle  perform- 
ance should  not  be  decreed.  The  fact  that 
plaintiff  kept  no  raonoranda  and  la  mtabtek 
as  be  says,  to  testify  as  to  the  time  devoted 
by  him  in  rendering  Oie  servicea,  ot  valoe 
thereof.  Is  ImmaterlaL  Bis  la  tbe  misfortune 
suffered  by  any  plaintiff  who  performs  serv- 
ices which  may  be  measured  in  money  and 
Is  unable  to  prodoce  evidence  of  aiK3i  valns, 
but  It  fumlsbes  no  reason  for  equitable  jnls- 
diction. 
The  Judgment  is  affirmed. 

We  concur:  CONHEY,  P.  J.i  XAMDS,  3. 


08  CaL  App.  sn 

MoKEEVER  V.  LOCKE-PADDON  CO. 

(Civ.  3889.) 

(District  Court  of  Appeal,  Xlrst  District^  IM- 
visioD  1.  California.  Miv  81,  1922.  Etear- 
Ing  Denied  by  Supreme  Ceort  July  27, 

1022.) 

1.  Frasd  «=>ll(2)— False  represeatatloas  n- 
gardloa  laad  value  held  aetloaabls. 

False  representations  aa  to  the  value  of 
land  made  by  a  party  to  a  trade  are  alone  snffi- 
eient  to  consdtate  fraud  where  the  party  to 
whom  the  representations  were  made  la  sot 
acqaalnted  with  conditlona  and  land  valaea  Im 
the  locality  where  the  land  is  ritnated,  baa  ae 
opportunity  to  Investilgats^  and  raUcs  upon  tiM 
representations. 

2.  Fraud  ^59(2)— Pladlag  of  valao  of  plala- 
tllFs  iasd  axdiaagsd  held  Haeceisafy  aadar 
rale  of  damacos* 

In  an  action  for  false-repreflentationa  made 
b^  defendant  in  an  excbange  of  land,  it  wsa 
anneccssary  for  the  court  to  find  on  the  valoe 
of  the  land  plaintiff  traded;  his  measare  ot 
damages  bemg  tbe  difference  between  tbe  ae> 
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tnal  Ttlne  of  the  property  recelv«d  and  its 
TBlne  bad  it  been  as  represented. 

3.  Trial  «»39l— Sayarate  fladlao*  as  ta  ratl- 
flcatloa  of  aa  axdiaao*  of  bud  bald  uanaoes- 
•ary. 

Where,  In  an  action  for  false  representa- 
tk>n6  made  hj  defeodant  in  an  exchange  of  land, 
the  court  found  that  plaintiff  did  not  ratify 
the  exchange,  it  was  uDQeceaeary  to  further 
find  on  each  reason  on  which  defendant  claimed 
the  ratification  wan  predicated. 

4.  Appeal  aad  error  «=>IOM(I)— 'Flndlig*  af 
trial  oourt  baood  oa  ooaflloting  evldeaoe  ooii- 
oIdsIv*. 

Where  the  findings  of  the  trial  court  on 
matters  of  fact  are  baaed  on  confiicdng  erl- 
dence,  the  appellate  court  cannot  interfere. 

a.  Appeal  and  error  ^1033(9)— One  oanaot 
eonplaln  of  value  plaosd  on  hit  laid  by  the 
eoort,  where  the  vaJue  flxed  was  noro  thaa 

the  vidue  he  ooooeded. 
Where  defendant,  in  an  action  for  false  rep- 
reseatationa  made  in  a  trade  of  land,  conceded 
that  his  land  vas  worth  no  more  than  $16  per 
acre,  and  where  the  evidence  showed  that  the 
land  was  worth  no  more  than  $S  per  acre, 
defendant  could  not  complain  of  the  value  of 
il28.75  per  acre  fixed  by  the  court 

Ajqieal  from  Saperlw  Oonrt,  City  and 
Comity  of  San  Vrandsco;  George  H.  Oaba- 
nlas,  Judge. 

Action  by  Franfc  hi.  ICcKeever  against 
the  Locke-Paddon-  Company^  a  corporation. 
Judgment  for  plaintlBf,  and  defendant  ap- 
peals. Affirmed. 

3.  1*.  Smith,  of  San  Fnmdsco,  finr  appe- 
lant. 

"Reimee  &  Honey*  of  San  Frandaco,  f<Mr  re- 
spondent. 

KNIOHT,  Justice  t»x>  tem.  In  this  action 
the  plaintiff,  Prank  H.  hfeSeever,  recovered 
a  lodgment  against  the  defendant,  Locke- 
Pa  ddon  Company,  a  corporation,  for  dam- 
ages sustained  in  connection  with  a  real  e»> 
tate  trade  into  which  plaintiff  was  induced  to 
enter  through  the  fraudulent  representations 
of  the  defradant  On  stipulation  of  the  i>ar- 
ties  the  action  was  tried  before  a  Jury,  sit- 
ting In  an  advisory  capacity,  and  a  general 
verdict  was  rendered  in  favor  of  plaintiff 
for  $3,000.  The  trial  judge  failed  to  file  any 
written  dedsioD,  findings  of  fact,  or  conclu- 
sions of  law,  or  any  order  adopting  the  ver- 
dict, but  merely  entered  judgment  on  the 
verdict  An  appeal  was  taken  by  defendant, 
and  the  judgment  was  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  give  its  decision  In  writing,  as  provided  in 
section  683  of  the  Code  of  Civil  Procedure, 
and  to  enter  judgment  accordingly,  hf cEeever 
V.  Locke-Paddon  Co.  (Cal.  App.)  193  Pac.  258. 
Thereafter  the  trial  court  adopted  the  ver- 
dict of  the  jury,  filed  its  decision  containing 
Its  findings  of  tect  and  conclusions  of  law, 
and  judgnfimt  was  altered  in  aceovdance 


therewith.  Tba  defendant  has  again  ap- 
pealed from  the  jndgmoit 

Appellant's  grounds  of  appeal  are  In  effect 
an  attack  upon  the  entire  record  In  the  case. 
Among  the  numerous  grounds  urged  are  that 
the  amended  complaint  Is  fatally  defective; 
that  the  findings  are  InsuflBdent  in  form  and 
incomplete  In  substance,  and  do  not  support 
the  jndgmoit;  that  the  evidence  is  insufll- 
dent  to  support  the  findings;  that  the  court 
erred  in  the  exclusion  of  evidence  offered  by 
defendant,  and  that  the  amount  of  damages 
allowed  by  the  jury  was  arrived  at  In  an  il- 
legal manner. 

Tlie  record  discloses  that  on  .December  23, 
1916,  the  plaintiff  AlcKeever  agreed  to  ex- 
change certain  real  property  situate  in  Palo 
Alto,  Santa  Clara  county,  for  two  pieces  of 
real  property,  represented  as  belonging  to 
the  defendant  Locke-Paddon  Company,  one 
being  situate  in  Alameda  county  and  the  oth- 
er  in  Tolo  county.  The  exchange  was  con- 
sammated  on  January  18, 1917. 

During  the  trial  ttie  court  vrithdrew  from 
the  jury  the  issues  as  to  the  Alameda  coun- 
ty property,  and  afterwards  found  against 
the  plaintiff  on  those  issues,  upon  the  ground 
that  that  transaction  was  free  from  fraud. 
We  are  therefore  concerned  here  only  witb 
the  transaction  Involving  the  Tolo  county 
property. 

In  this  respect  It  Is  allied  In  the  amend- 
ed complaint  that  the  defendant  fraudnlrat- 
ly  represented  to  i^aintiff: 

"That  said  Yolo  county  property  contained 
80  acres  of  comparatively  level  farming  land 
and  80  acres  of  pasture  and  woodland,  said 
woodland  bdng  timbered  with  large  oak  trees, 
which  were  very  valuable  when  cat;  that  said 
Tolo  county  property  was  worth  $60  per  aera» 
and  was  accessiUe  by  a  good  road." 

Ai^llant  contends,  first  that  because  of 
the  allegations  in  the  amended  complaint  to 
the  effect  that  It  was  represented  by  defend- 
ant that  part  of  the  Yolo  property  was  "tim- 
bered with  large  oak  trees,  which  were  very 
valuable  when  cut,"  the  trees  mast  be  con- 
sidered separately  from  the  land  and  dealt 
with  as  personal  property,  and  that,  since 
there  is  no  allegation  in  the  amended  com- 
plaint as  to  the  value  of  those  trees  "when 
cut"  independent  of  the  allegation  as  to  val- 
ne  of  the- real  estate,  the  amended  complaint 
falls  to  state  a  cause  of  action.  The  allega- 
tion In  question  will  not  think,  bear  such 
technical  construction.  It  Is  elementary  that 
growing  timber  is  part  and  parcel  of  the 
land.  Section  658,  Civ.  Code;  Sears  v.  Ack- 
erman,  138  Cal.  583,  72  Pac.  171.  There  Is  no 
claim  made  that  any  part  of  the  timber  here 
was  severed  from  the  soli.  The  parties  as- 
sumed to  deal  with  land,  and  the  apparent 
reason  that  timber  was  mentioned  at  all  was 
by  way  of  description  of  the  charactM'  of  the 
land  as  represented  by  defendant  The  point 
we  think,  does  not  merit  further  dlacassion. 
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The  flndlngs,  If  sobstantlally  supported  by 
the  evidence,  are  snffidoit  in  law,  In  onr 
opinion  to  uphold  the  Jad^ent  The  trial 
court  found  that  the  defendant  made  the  rep- 
resentations as  alleged  by  plaintiff,  and  that 
the  same  were  false,  and  were  known  by 
defendant  to  be  false  when  made;  that 
they  were  made  for  the  fraudulent  purpose 
of  procuring  the  exchange  of  the  properties, 
and  that  they  were  the  controlling  inflUCTce 
and  lnducem«it  for  the  consummation  of  the 
transaction  by  plalntitT.  The  court  further 
speciflcally  found  that  said  property  did  not 
iKintain  80  acres  of  comparatively  Tevel  farm- 
ing land  nor  80  acres  -of  pasture  and  wood- 
land, and  that  said  land  was  not  worth  any 
more  than  $28.75  per  acre,  and  "that  said 
land  was  inaccessible,  there  being  no  roads 
to  the  same;  that  said  land  lies  upon  the 
summit  of  a  high  and  Inaccessible  range  of 
taills."  It  was  further  found  that  at  the  time 
of  maUng  said  exchange  plaintiff  resided  In 
Oakland;  was  totally  unacquainted  with 
conditions  and  land  values  in  Tolo  county, 
and  "did  not  have  tnfflclent  opiiortnnlty  to 
Investigate  the  value  therettf" ;  that  plalntifT 
confided  In  the  truth  of  said  represoitatlons, 
and  trusted,  believed,  and  relied  upon  the 
statements  so  made,  and  that  had  It  not  beai 
tor  such  statements  and  rej^esoitatlons  he 
wonld  not  have  made  said  exchange; 

[1]  The  mlsrepresentaUons  concerning  the 
land  values  alone  are  autnclent,  under  the  dr- 
cnmstances  here  shown,  to  constitute  fraud. 
Winkler  v.  Jerrue,  20  Gal.  App.  SS6, 120  Pac. 
801;  Bonnarjee  v.  Pike,  43  Cal.  App.  S02, 185 
Pac.  479.  In  the  latter  case  It  is  said: 

"That  a  representation  as  to  the  valae  of 
property  la  often  a  representation  of  fact,  and 
actionable  U  false,  is  well  established,  es- 
pecially where  the  vendee  to  whom  the  repre- 
aentstion  is  made  ia  so  situated  as  to  have  no 
means  of  investigating  the  question  for  himself, 
and  therefore  relies  on  the  statements  of  value 
made  by  the  vendor  or  his  agent.  Crandall  v. 
Parks.  1S2  Cal.  772,  93  Pac.  1018;  Phelps  v. 
Orady,  168  CaL  73-77,  141  Pac.  926.** 

Appellant  further  contends  that  the  find- 
ings ignore  niaterlal  issues,  la  that  they  do 
not  negative  certain  allegations  contained  in 
the  ansn-er  to  the  etCect  that  plaintiff  made 
Independrat  investigations  of  the  Yolo  prop- 
erty before  he  made  the  trade;  that  he  was 
familiar  with  the  property,  and  tiiat  he  was 
an  experienced  real  estate  dealw.  We  find 
no  m»lt  In  the  point  AU  of  the  Issues 
above  mentl(»ied,  even  conceding  them  to  be 
material,  are  adequately  covered  by  the  find- 
ings. It  was  fonnd  by  the  court  that  lOaln- 
tlff  at  the  time  of  the  exchange  "was  tiMally 
unacquainted  with  the  actual  conditions  and 
value  of  said  Tolo  county  property,  and  did 
not  have  su£Bciait  opportunity  to  investigate 
the  value  thereof" ;  that  said  defendant  had 
mudi  experience  In  handling  real  estate  and 
was  familiar  with  conditlmu  and  land  values 
In  Tolo  county.  And  the  court  further  fiound 
that  pialntltt  **beUeved.  trusted,  and  reUed 
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upon"  said  representations,  nnd.  that  they 
were  the  controlling  influence  which  Induced 
plaintiff  to  make  the  exchange,  and,  had  it 
not  been  for  said  representations,  plaintiff 
would  not  have  done  so.  In  the  recent  case 
of  Eobllck  v.  Larson,  207  Pac.  029,  tt  Is  held 
that  the  failure  to  ftod  specifically  on  the  Issne 
of  Investigation  Is  not  ground  for  reversal, 
when  the  evldoice  shows'  that  no  real  in- 
vestigation was  made,  and  that  the  party 
who  was  vlctlmixed  relied  implicitly  and  sole- 
ly upon  the  representations  of  the  eelUng 
agents,  who  he  considered  and  believed  to  be 
his  friends.  In  view  of  the  evidence  on  this 
point  It  cannot  be  successfully  con^ded 
that  the  plaintiff  made  any  independ«it  In- 
vestigations. There  was  some  testimony 
en  by  the  witness  Paddon  and  his  agent  Ans- 
mus,  who  were  charged  with  perpetrating  the 
fraud  on  bdialf  of  the  defendant,  to  the  ef- 
fect that  plaintiff  had  stated  that  he  bad 
communicated  by  phone  with  a  friend  who 
was  familiar  vrlth  7olo  property,  and  that 
as  a  result  of  audi  cmDmunlcatlon  he,  the 
plaintiff,  was  satisfied  with  the  Yolo  prop- 
erty. This  conversation  was  positively  de- 
nied by  plaintiff,  however,  and  In  view  of 
the  fact  that  the  court  found  that  plaintiff 
did  not  have  omrartunity  to  investigate,  and 
that  he  r^ed  wholly  upon  the  representa- 
tions made  by  defendant,  no  furUier  finding 
was  necessary,  we  think,  on  the  matter  of  In- 
dependent inTestlgatl(nL 

[2]  Appellant  also  con^ds  that  the  find- 
ings are  Incmiplete  because  the  court  did  not 
fix  the  value  of  the  Palo  Alto  property.  TbaX 
contention  cannot  be  sustained.  In  the  case 
of  Hhies  V.  Brode.  108  CaL  507, 143  Pac.  729, 
in  a  comprehntslve  and  (dear  opinion  writ- 
ten by  Ur.  Justice  Hoishaw,  the  Suprone 
Court  held  it  4o  be  the  law  of  this  sUte  that 
where  one  sues  tor  damages  for  fraud  and 
deceit  upon  an  executed  contract  for  tlie  sale 
or  exchange  of  land,  and  where  there  has 
been  no  rescission,  the  measure  of  damages 
is  the  difference  between  Uie  actual  value  of 
the  property  received  and  Its  valtie  had  the 
propwty  been  as  represented,  and  that  the 
measure  of  plaintiff's  recov^  Is  not  affected 
by  the  price  paid.  This  rule  Is  based  npmi 
the  principle  that  the  vendee  Is  obliged  to 
accept  the  burden  of  the  contract  with  its 
boieflts,  according  to  its  twms,  wltji  the 
right  to  a  recovery  tot  the  fraud  based  upoa 
the  fact  that  the  benefits  which  he  recelvei 
are  not  those  vbldx  unda  the  represeata- 
tlous  of  the  vmdor  be  was  entitled  to  rec^ye. 
The  rule  contended  tor  by  the  appellant  here 
seuns  to  be  the  one  motioned  In  Cross  v. 
Bouck,  176  CaL  263,  166  Fftc.  702,  wbidi  la 
therein  quoted  from  the  case  of  Rockefeller 
V.  Merrltt.  76  Fed.  809,  22  C.  O.  A.  608,  SS 
L.  R.  A.  683.  namely  tbat  the  *WaBur«  otOM 
damages  suffered  1^  one  who  la  frandnlendy 
induced  to  make  a  contract  of  *  *  * 
exchange  of  prop«Cy  la  the  difference  be- 
tween the  actual  value  of  that  which  be  parts 
with  and  the  actual  value  of  that  which  he 
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receives  under  the  contract."  But,  as  point- 
ed out  by  Ht.  Justice  Heushaw  In  Htnes  t. 
Brode,  supra,  the  courts  of  this  state  do  not 
follow  the  federal  rule.  He  says,  in  speaking 
ct  the  rule  adopted  and  followed  In  this 
state: 

"This  is  not  only  the  rule  in  California,  but 
it  is  declared  to  be  the  rule  under  the  great 
weight  of  authority.  The  oppoBing  rule  is  that 
which  obtains  in  England  and  in  the  courts  of 
the  United  States.  That  rule  refuses  to  recog- 
idze  •  •  •  the  prospectiTe  profits  which 
the  Tendee  expected  to  make  by  his  transac- 
tion." 

Later,  In  the  case  of  George  Cople  Co.  v. 
Htndes,  84  Cal.  App.  576,  170  Pac.  155,  the 
Supreme  Court,  In  denying  a  petition  for  a 
bearing  before  that  court,  criticized  the  rule 
mentioned  in  Cross  v.  Bouck,  supra,  declar- 
ing the  correct  rule  to  be  the  one  stated  in 
HineA  v.  Brode,  and  held  that  only  the  pe- 
culiar facts  of  Cross  v.  Bouck  Justified  the 
application  of  the  exceptional  mle.  In  that 
case. 

It  was  therefore  not  cmly  unnecessary  for 
the  court  to  find  on  the  value  of  the  Palo 
Alto  property,  but  the  evidence  rejected,  if 
any  there  was,  ote  this  point  was  properly 
excluded.  It  could  not  have  been  received  on 
the  theory  of  recoupment  for  the  simple  rea- 
son that  no  recoupment  was  pleaded  or  pray- 
ed for  by  the  defendant  In  fact,  the  answer 
contains  no  allegation  as  to  the  value  of  the 
Palo  Alto  property.  We  do  not  consider  the 
case  of  Herdan  t.  Hanson,  182  Cal.  688.  188 
Pac.  440,  cited  by  appellant  in  point,  for  the 
reason  that  the  situation  there  was  different 
from  the  onp  presented  here.  There  the  evi- 
dence of  the  value  of  the  property  traded 
by  plaintiff  was  offered  and  received  in  sup- 
port and  as  a  part  of  plalntifTs  case,  over  the 
objections  of  the  defendant,  on  the  main  Is- 
sue of  fraud  charged  against  the  defendant. 

[3]  As  an  affirmative  defraise  It  was  al- 
leged in  the  answer  that  plaintiff  ratified  the 
exchange  in  various  ways,  among  them  be- 
ing by  a  Rettlement  or  agreement  of  compro- 
mise. Defendant  contends  that  In  order  to 
sustain  the  Judgment  there  must  be  a  ^edflc 
finding  that  there  was  no  such  compromise. 
This  objection  may  be  dismissed  with  the 
statement  that  the  trial  court.  In  ita  findings, 
did  specifically  negative  the  very  wording  of 
the  allegation  itself.  The  ultimate  fact  al* 
leged  was  the  ratification,  and  the  court 
found  that  there  was  no  ratification.  It  was 
unnecessary  to  further  find  on  each  reason 
upon  which  the  defendant  claimed  the  ratifi- 
cation was  predicated. 

[4]  The  question  of  the  suflSclency  of  the 
evidence  to  support  the  findings  on  the  main 
Issue  of  fraud  Is  one  we  are  not  permitted 
to  inquire  into,  under  the  well-determined 
rule,  because  of  the  conflict  of  proof  on  the 
essential  elemoits  constituting  tfie  fraud. 
Appellant  has  quoted  testimony  extensively 
In  Its  brief  for  the  purpose  of  showing  that 
the  r^resentatlou  idaintur  claims,  vara 


made  by  the  Baling  agents  of  the  defendant 
were  not  in  fact  made,  and  that  whatever 
was  said  by  them  was  mere  matter  of  opin- 
ion and  stated  as  such.  But,  in  view  of  the 
positive  testimony  given  on  the  part  of  the 
plaintiff  that  the  representations  were  made, 
it  is  evident  that  the  testimony  quoted  by 
appellant  merely  raises  a  conflict,  and  under 
such  circumstances  we  are  not  at  liberty  to 
interfere  with  the  findings  of  the  trial 
court  The  question  of  whether  the  state- 
ments were  expressions  of  opinion  was  like- 
wise one  for  the  trial  court  In  Stockton  t. 
Hind  (Cal.  App.)  196  Pac  122,  it  is  said: 

"Where  tiiere  is  ai^  doubt  as  to  whether  or 
not  a  representation  was  intended  and  under* 
stood  as  a  mere  expression  of  opinion  or  a 
statement  of  fact,  the  question  la  one  not  of  law 
but  of  fact  for  the  court  or  jnry.  20  Cyc.  15, 
et  seq.;  Spreckels  v.  Gorrill,  152  Cal.  396,  92 
Pac.  1011;  14  Am.  &  Eng.  Ency.  of  Law,  36." 

This  conflict  In  the  evidence  was  first 
passed  upon  by  a  Jury  and  then  by  the  trial 
court.  Both  found  adversely  to  the  defoid- 
ant.  In  that  state  of  the  record  the  decision 
of  the  trial  court  must  prevail. 

[SI  The  defendant,  we  think,  is  not  In  a 
position  to  complain  about  the  value  of  the 
land  as  fixed  by  the  court  for  the  reason  that 
the  defendant  conceded  the  land  to  be  worth 
no  more  than  $2,600,  whi<^  would  be  less 
than  $16  per  acre,  whereas  the  court  allowed 
$28.75  per  acre.  By  what  method  the  court 
arrived  at  this  figure  la  immaterial,  so  long 
as  the  amount  fixed  was  within  the  lim- 
its of  the  evidence.  There  was  evidence  re- 
ceived to  the  effect  that  the  land  was  hilly 
and  inaccessible,  with  no  road  at  all  to  the 
property;  that  there  were  only  two  or  three 
acres  "on  top  of  the  hill"  -fitted  for  agricul- 
ture; that  the  soil  was  "gravelly  and  rocky" 
with  some  clay  land ;  that  the  ouly  timber  on 
the  place  was  a  small  quantity  of  "scnib 
oak" ;  and  that  the  rest  of  the  laud  was  prac- 
tically covered  with  "buck"  and  "chamlse" 
brush,  and  that  the  whole  prop^ty  was 
worth  no  more  than  $5  per  acre.  From  this 
evidence  it  wonld  appear  that  the  value  fixed 
by  the  court  was  liberal. 

Def^dant  has  also  made  the  points  that 
the  wrong  party  has  been  sued,  and  that  the 
court  erred  In  Its  rulings  on  the  admissibility 
of  proof.  We  have  examined  thoae  pointa, 
and  find  that  they  are  without  support  in  the 
record.  Equally  untenable  is  the  objection 
that  the  jury  .arrived  at  the  amount  of  its 
verdict  tUegally.  The  Jury  was  an  advisory 
one.  Its  verdict  was  not  binding  upon  the 
court,  and  so  far  as  the  Judgment  In  the  ac- 
tion is  concerned  it  makes  no  difference  wliat 
system  the  Jury  adopted  in  arriving  at  ita 
verdict 

Finding  no  error  in  the  record,  the  Jads* 
ment  is  affirmed. 


We  concur: 
ARDS^J.  .. 


TYLEB.   P.   J.;  ItlCH- 
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8C0CCIA  T.  STREETER  ■!  IL 

(No.  17027.) 

(Snprema  Court  of  Washington.  Julj  13, 
1922.) 

1.  Appaat  awl  Mrar  4=3l048(fl)— RefMsaJ  to 
permit  cnMt-exMniaatloi  of  witnott  to 
prove  eMpleyHOHt  held  «ot  projadidal 
where  the  wltneso  later  teetlfed  t*  the  taiie 
faoti. 

In  an  action  ai^inst  a  corporation  and 
some  of  its  employees  for  an,  assault  and 
wroncfnl  arreat  hj  the  employeea,  the  refusal 
to  permit  the  erosa-ezamination  of  the  man- 
ager  of  the  corporation  after  l>eing  eaUed  by 
plaintiff  to  prove  the  employment  of  one  of 
the  defendant  employees,  ai  to  instructions 
^ven  the  employee,  was  not  prejudicial  where 
the  manager  was  later  called  by  the  corpora- 
tion and  properly  permitted  to  testify  as  to 
instructions. 

2.  Master  aad  servant  ^332(4)— lastniotlon 
on  scope  of  employmeat  hold  aot  sasceptlble 
to  nislaterpretatloR. 

'  An  instruction  that,  if  a  servant  exceeds 
his  authority,  and  does  an  act  which  the  mas- 
ter does  not  authorise,  yet,  so  long  as  he  acts 
in  the  line  of  his  duty,  "and  does  tbingB  or 
attempts  to  do  things  which  he  thinks  per- 
tains to  the  service"  Us  master  is  responsible, 
and  that  defendant  throngb  its  employees 
coold  protect  its  property,  and  it  would  not 
be  liable  for  acts  of  the  employees  outside 
the  scope  of  their  employment,  bnt  if,  in  ar- 
resting a  person  on  defendant's  premises  they 
unnecessarily  beat  and  injured  him  defendant 
would  be  liable,  held  correct,  though  the  quot- 
«d  language  taken  alone,  mi|^  be  susceptible 
to  mlsintcrpretatioiL 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun< 
ty;  H.  L.  ClltTord,  Judge. 

Action  by  Jwepb  Scoccia  against  D.  S. 
Streeter  and  others.  Judgment  for  plaintiir, 
and  defendants  appeaL  Affirmed. 

Davis  A  Neal  and  G.  B.  Stevens,  all  (A  Ta- 
coma,  for  appellants. 

8.  A.  GagUardi  and  Bates  A  Peterson,  all 
«f  Tao(»na,  for  req;Kmdent. 

TOLMAN,  J.  Bespondent  prosecuted  this 
action  below  to  recover  jdamages  suffered 
throngli  an  alleged  assault  and  wrongful  ar- 
rest Hie  case  was  tried  to  a  jury,  which 
returned  a  verdict  in  his  favor  for  $1,040. 
From  a  Judgment  on  the  verdict,  the  defend- 
ants b^ow  have  appealed. 

[1]  l^e  individual  appellants  were  employ* 
«ee  of  the  appellant  corporation,  Judson  be- 
ing the  then  acting  manager  of  the  cori>ora- 
tion,  and  having  supervision  over  the  other 
appellants.  Judson  was  called  as  a  witness 
respondent  to  prove  the  employment  of 
Streeter.  Having  testified  In  chief  to  the 
bare  fact  of  such  emjiloyment,  be  was  asked 


on  croBs-examlnatlon  to  state  what  inatmc* 
tlons  were  given  to  Mr.  Streeter,  to  which 
an  objection  was  interposed  upm  0ie  ground 
that  it  was  Improinr  crosS'ezamlnatlon,  and, 
the  objection  being  sustained,  that  ruling  la* 
assigned  as  error.  The  first  and  most  com- 
plete answer  to  this  asstenment  Is  that  ap- 
pellant suffered  no  pr«]Ddlce  tberefirom.  Hr. 
Jndsm  was  latw  called  as  a  witness  on  be- 
half of  the  appellant,  and  was  properly  per- 
mitted  to  testify  fully  upon  the  subject  of 
the  Instructions  given  to  Mr.  Streeter.  Man- 
ifestly at  the  time  the  objection  was  made  it 
was  properly  sustained,  because  the  fact  of 
employment  only  had  been  brought  out  to 
chief ;  hence  there  was  no  otlier  subject  prop- 
erly  open  for  cross-examinatlia.  State  v. 
Crowder  (Wash.)  205  Paa  860. 

[23  It  is  next  contended  that  the  trial  court 
erred  in  giving  the  following  Instruction : 

•TVTiere  a  person  or  corporation  employs  an- 
other to  perform  a  certain  duty,  they  are  re- 
sponsible in  hiw  for  the  acts  or  conduct  of 
snch  person  so  employed  while  he  is  perform- 
ing such  dnty.  And,  even  if  the  servant  ex- 
ceeds his  power  and  anthority,  and  does  an 
act  which  the  master  does  not  authorise  him 
to  do,  yet,  so  long  as  he  acts  in  the  line  of  liia 
duty,  and  doea  tUngs  or  attempts  to  do  things 
which  he  thinks  pertain  to  that  service,  then 
the  master  is  responsible  for  his  acts  while 
so  acting.  In  this  case,  while  the  Inmber  com- 
pany, throagh  its  employees,  could  protect  its 
property,  it  would  not  be  liable  for  acts  of  such 
employees  outside  the  scope  of  their  employ- 
ment; but  if,  in  arresting  a  person  upon  the 
company's  premises,  .they  unnecessarily  beat 
and  injured  him,  the  company  would  be  liable 
for  such  injury,  and  the  individuals  doing  the 
beating  woidd       be  liable  Indtvidnally^ 

~^n*itlcism  b^ng  directed  to  the  languagei 
"and  does  things  or  attempts  to  do  things 
which  he  tblntai  pertain  to  that  service."  It 
may  be  admitted  that  this  lai^age,  takm 
alone.  Is  imusual,  and,  if  It  stood  alone^ 
might  posslMy  be  susceptible  of  a  wrong  in- 
terpretation ;  but,  when  the  lnstnictI<Hi  is 
read  as  a  whole,  it  wlU  be  found  to  announce 
the  correct  rale  that  to  bind  the  master  the 
servant  must  have  acted  within  the  scope  or 
line  of  bis  duty,  and  we  cannot  concave  of 
the  jury  understanding  It  otherwise.  Tbe 
most  obvious  mislnterpretatlim  at  the  in- 
struction would  be  favorable  to  the  appel- 
lants rather  than  the  reverse,  and  we  can- 
not assume  that  the  Jury  misinterpreted  the 
instruction  in  any  particular  way,  and  cer- 
tainly not  that  it  misinterpreted  it  to  the 
prejudice  of  appellants. 

What  has  been  said  in  part  disposes  of  oth- 
er assignments  of  error  ba^  upon  the  giv- 
ing and  refusal  of  instrucUons.  We  have 
carefully  considered  these  fortlwr  assign-, 
ments^  but  find  no  error  with  req^ect  ther» 
to  ^wn  by  the  record.  A  difouaslon  o£  eadi 
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In  detail  wonlfl  serre  no  good  porpoae,  and 
we  pasa,  therefore,  to  the  other  questions. 

The  remaining  aasignmraita  of  oror  aie 
based  upon  the  denial  by  the  trial  court  of 
WLppeUanVB  motion  for  Jndgmmt  at  tSie  con- 
clnsloii  of  respondent's  case,  the  orermllng 
of  motions  for  a  new  trial,  and  f«r  Judgment 
non  obstante  T^redloto,  an4  the  entry  of 
Judgment  on  the  verdict  for  the  reason  that 
the  same  was  eicesslTe.  This  was  peciillarl7 
a  case  for  a  Jury,  both  as  to  the  question 
ot  whether  the  servants  were  acting  within 
the  scope  of  their  employment  In  the  matter 
complained  of,  and  as  to  the  amount  of  re- 
covery. There  is  sufficient  evidence  to  sus- 
tain the  verdict  In  both  respects.  From  the 
standpoint  of  the  assault  alone  the  verdict 
might  appear  to  be  large,  but,  when  the  ar- 
rest, detention,  and  other  surrounding  cir- 
cumstances ar^  considered,  we  cannot  say 
that  the  amount  allowed  Is  such  as  to  ea- 
.  tabllsh  passion  and  prejudice  on  the  part  of 
the  Jury. 
The  Judgment  Is  affirmed. 

(PAKKER,  a  J.,  and  BBIDOBS  and 
BIITCHBLU  JJf  amcar. 


WAOKER      BEKJAMIK  1045 
(101  P.) 

9.  Bins  asd  aotss  «»44e-^rter  dHIgaaee  to 
prsteat  note  te  makers  far  paymeat  of  Is- 
tertst,  holder,  70  day*  after  defaalt  la  la- 
terest,  may  declare  note  die  aid  ehargo  la- 
dorsers  with  payment. 
Where  for  70  daje  after  Interest  on  note 
fell  dne  the  bolder  used  due  diligence  to  as- 
certain the  whereabouts  of  makers  to  make 
presentment  for  payment  of  interest,  and  the 
manner  of  gi^ng  notice  complied  with  Bern, 
Code  19VS,  ii  8494-8496.  he  could,  at  sndi  time, 
under  section  3476,  declare  the  whole  note  doe 
and  payable,  and  Immediatelr  charge  the  In- 
doraerg  therewith  and  sue  on  the  note. 


030  Waab.  681} 

WAGNER  V.  BENJAMIN  el  al.   (No.  17121.) 

(Supreme  Gonrt  of  Washington.   June  26, 
1922.) 

1.  Bill*  aid  aotse  ^s>400— Faets  held  taMeleat 
to  *how  that  preseitmeat  te  makert  was  ex- 
eased  by  dlligeioe  of  holder. 

Where  note  designated  no  particular  place 
of  itayment,  and  the  makers  changed  their  res- 
idence after  defendants  became  indorsera  and 
plaintiff  holder  of  the  note,  and  the  holder, 
upon  the  interest  falling  due,  twice  called  at 
the  last  known  residence  of  the  makers,  and, 
flndiiv  no  one  there,  mailed  a  written  notice 
to  than  at  that  address,  and  upon  nonpayment 
on  the  date  recited  therein  mailed  notice  of 
dishonor  and  demand  of  payment  to  eadi  in- 
dorser,  presentment  to  the  makers  was  ezcnsed 
by  the  holder's  exercise  of  reasonable  diligence 
under  Bem.  C>>de  1915,  {  341^. 

2.  Bills  aid  notes  «c=»403— What  la  aafltaleat 
ivaaaatmut  to  hoM  ladorser  statad^ 

Generally,  when  a  note  is  dated  at  a  place 
and  payable  generally  without  any  particular 
place  being  designated  as  the  place  of  payment, 
in  order  to  charge  the  Indorsers  the  note  must 
be  presented  end  payment  oaked  at  the  place 
of  buainess  of  the  maker,  if  he  baa  one  at  the 
place  where  the  note  is  dated  and  payable,  and 
if  be  has  no  place  of  buslneas  then  at  his  res- 
idence, and  if  he  have  neither  place  of  business 
not  residence,  then  If  the  bolder  of  the  note  is 
at  the  i^e  where  it  is  In  general  made  payable, 
on  the  day  ot  payment,  with  the  note,  ready  to 
receive  payment.  It  Is  sufficient  to  constitate  a 
presentment  and  demand. 


Department  2. 

Appeal  from  Superior  Court,  King  County; 
Sam.  B.  Hill,  Jn^e. 

Suit  by  wmiam  Wagner  agalnat  Bes^ 
Benjamin,  Herman  Brobe^  and  Trtte,  and 
others.  Fnnn  a  Jn^ment  tm  platntU^  do- 
fendants  Broberg  aK>eaL  Affirmed. 

Solen  T.  Williams,  of  Seattle,  for  appel- 
lants. 

O.  A.  Schneider,  of  Seattle,  for  respondent 

HOLCOMB,  J.  Bespondent  sued  defend- 
ants Benjamin,  as  makers,  the  defendants 
Decker,  as  payees,  and  the  defendants  Bro- 
berg,  as  Indorsers,  on  a  promissory  note  for 
9336.80,  dated  at  Seattle,  Wash.,  September 
23,  1919,  due  September  23,  1922,  and  con- 
taining a  provision  that  should  the  interest, 
which  was  payable  semiannually,  not  be  paid 
when  due,  the  owner  and  holder  of  the  note 
might,  at  bis  option,  declare  the  whole  sum 
due  and  payable.  The  semiannual  interest 
due  March  23,  1920,  was  paid.  The  next 
Installment  due  September  23,  1920,  was  not 
imld.  From  a  Judgment  against  all  of  the 
defendants  only  the  defendants  Broberg  have 
appealed. 

[1]  Appellants  flrst  make  tiie  point  that 
since  th^  were  not  primarily  charged  by  the 
note,  not  b^g  either  makers  or  payees, 
presentment  fbr  payment  to  the  makers  was 
necessary  when  the  Interest  became  due,  or 
the  indorsers  would  be  discharged. 

The  note  does  not  designate  any  particular 
place  of  payment,  and  was  dated  at  Seattle, 
Wash.  At  the  time  of  the  execution  of  the 
note,  and  for  a  few  months  thereafter,  the 
makers,  the  B«ijamins,  lived  in  Seattle,  and 
stayed  at  the  residence  of  a  daughter  at 
6749  Twenty-Fifth  Avenne  Northwest.  Prior 
to  the  maturity  of  the  interest  on  March  28, 
1920,  Tesp<mdent,  as  holder  of  the  note,  ad- 
dressed the  makers  at  the  above  address, 
notifying  them  that  he  was  thel  holder  of 
the  note,  and  requesting  payment  of  the  in- 
terest This  Interest  payment  was  made 
at  the  residence  of  respondent  by  an  agent 
of  the  makers.  The  Interest  foiling  dne 
September  28,  1920,  not  being  paid  on  that 
date,  although  respondent  waa  In  Seattle, 
where  it  waa  pajnlde,  respondent  called  at 


C=>Vot  Other  oaaas  see  sama  topic  and  KBT-NDKBSR  In  all  Kqr-NnmlMrad  Dlgasu  sad  Indaaas . 


Digitized  by  Google 


1046 


207  PAOinO 


BBPORTEB 


(W&sta. 


the  reaMence  of  tbe  dai«hter  wUbin  a  day 
or  80  afttt  the  due  Aate,  and  coald  find  no 
person  Oxat.  A  few  days  later  lie  again 
called  at  that  address,  and  again  failed  to 
find  any  person  there.  He  was  Informed  by 
the  party  from  whom  the  Benjamins  were 
buying  the  house  for  which  tbe  note  had  heea 
glTCD  that  they  resided  in  the  country,  but 
he  could  not  state  where.  Having  been  un- 
able to  find  the  makers,  on  November  27, 
1920,  respondent  mailed  a  written  notice  to 
the  makers  at  the  address  of  the  daughter  as 
above  given,  demanding  payment  of  the  in- 
terest by  Dec^ber  1, 19^.  The  interest  not 
being  paid  by  that  date,  on  December  2, 
1920,  respondent  mailed  a  wrlttoi  notice  to 
each  of  the  Indorsers,  properly  addressed 
and  mailed.  The  nottce  informed  each  of 
the  indorsers  of  tbe  dishonor  by  nonpayment 
and  of  respondent's  dedaratlon  of  the  whole 
sum  being  due.  and  demanded  payment  On 
December  6, 1920,  this  action  was  commenced. 
The  Benjamins  had  resided  at  Sedro-Wool^ 
in  this  state  from  about  February,  1920.  to 
Deconber  5,  1920.  and  respondent  did  not 
know,  and  could  not  find  th^r  place  of  resi- 
dence during  that  time,  but  did  know  that 
they  did  not  reride  in  SeatUe.  it  is  thus 
established  that  the  change  of  residence  of 
the  makers  occurred  after  appellants  became 
IndorserB  and  respondent  the  holder  of  tbe 
note. 

Our  tJniform  Negotiable  Instruments  Act 
provides  (section  3473,  Rem.  Code),  as  fol- 
lows: 

"Preeentment  for  payment  is  dispensed  with 
"1.  Where  after  the  exerdse  of  reasonable 

diligence  preaentment  as  required  by  this  act 

caDDOt  be  mode. 

The  lower  court  expresfily  found  "that 
after  due  diligence  the  plaintiff  could  not 
make  presentment  of  the  note  to  the  makers." 
Under  our  statute  and  under  the  flndlng  of 
fiict  above  quoted,  there  is  no  doubt  ttiat 
presentment  to  the  makers,  under  the  facts 
shown,  was  excused. 

[2]  It  Is  a  general  rule  that  when  a  note 
Is  dated  at  a  place  and  payable  generally 
without  any  particular  place  being  designat- 
ed as  the  place  of  payment,  In  order  to 
charge  the  Indorsers  the  note  must  be  pre- 
sented and  payment  asked  at  the  place  of 
business  of  the  makra,  If  he  has  one  at  the 
place  where  the  note  Is  dated  and  payable, 
and  if  be  has  no  place  of  business  then  at 
his  residence,  and  if  he  have  neither  place  of 
business  nor  residence,  then  if  the  holder 
of  the  note  Is  at  the  place  where  it  la  In  gen- 
eral made  payable,  on  the  day  of  payment, 
with  the  note,  ready  to  receive  payment.  It 
is  sntQdent  to  constitute  a  presentment  and 
demand.  Meyer  t.  Hibsher.  47  N.  T.  270; 
Oahl^  NegotlaUe  Instruments,  {  640.  The 
law  reqairea  no  uadess  ceremmy,  and  the 
tact  of  the  abaeaoe  of  the  party  from  th« 


place  of  'payment  would  dispense  with  the 
necessity  of  going  where  he  could  not  be 
found. 

[3]  The  only  remaining  question  is  wheth- 
er the  notice  of  dishonor  given  by  respond- 
ent and  mailed  to  appellants  on  December 
2,  1920,  was  sufflclent  to  hold  appellants  as 
indorsers  for  the  full  amount  of  principal 
and  Interest  of  the  note,  which  would  not 
have  matured  until  September  23,  1922,  but 
for  the  default  In  the  payment  of  interest 
by  the  makers. 

No  point  is  made  that  the  notice  itself  was 
not  sufficient  It  Is  only  cootended  that  re- 
spondent had  not  the  right  long  after  Sep- 
tember 23,  1920,  and  on  December  2,  1^, 
to  mail  a  notice  to  appellants  In  another 
city,  declaring  the  whole  sum  of  the  note  due, 
and  only  four  days  thereafter  bring  suit 
against  appellants  as  Indorsers  for  the  whole 
sum.  • 

During  the  time  elapsing  from  Septonber 
23,  l^Oi  to  December  1,  1020,  the  evidence 
shows  that  resptmdent  was  exerting  great 
dlllE^ce  to '  ascertain  tlie  wliereabouta  of 
the  makers  of  the  note.  Seventy  days  is 
not  an  unreasonable  lapse  of  time  in  whldi 
to  exercise  the  option  to  declare  the  whole 
note  due  and  payable  and  charge  tlie  in- 
dorsers herewith  vnder  such  drcumstances 
as  diown  in  this  case.  The  manner  of  giv- 
ing notice  complies  with  sections  8404,  3495, 
and  3496  Rem.  Code,  and  section  347S,  Renh. 
Code,  provides  that — 

"Subject  to  tbe  provisions  of  this  act,  when 
the  iofltrnment  Is  dishonored  by  nonpayment 
an  immediate  right  *  *  *  to  all  parties  sec- 
ondarily lisble  thereon  aecnies  to  tbe  holder.** 

The  findings  and  Judgment  are  correct 
Affirmed. 

PARKER,  a  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOVET.  JJ.,  concur. 


021  Wub.  3»> 

SHIPLEY  et  nx.  v.  NELSON.    (No.  17069.) 

(Supreme  Court  of  Washington.   July  15, 
1022.) 

1.  Negligence  <9=>l  19(4)  —  Preef  coifleed  t» 
speolflo  segligMoe  allegsi. 

Where  there  is  a  general  sllegation  <d  neg- 
ligence in  a  cohiplaint,  followed  by  a  specifi- 
cation of  tbe  acts  of  negligence  complained  of, 
or  where  negligence  is  specifically  set  out  witb- 
ont  any  genersl  allegation,  the  evidence  must 
be  confined  to  the  specific  issue  so  presented  la 
the  pleaiUngs. 

2.  Highways  ^184(4)  —  Cemplaist  aaalsst 
driver  of  automobile  held  to  raise  Issue  of 
neellgeot  fidlure  to  sound  statutory  signals 
so  as  to  Justify  aa  Instruetiou  sohmittlsg 
tucb  Issue. 

A  complaint  alleging  that  defendant  driv- 
ing an  antomobUe  at  a  high  and  reckless  rate 
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of  speed,  so  carelesBly  and  negUgently  operat- 
ed it  as  to  injure  plaintiff,  does  not  allege  the 
reckless  rate  of  speed  as  the  spedflc  negU- 
gence,  bat  also  aUeges,  In  addition  to  the  reck- 
less speed,  negligent  operation,  wUdi  would 
jnatifj  an  insMction  mbmlttinK  to  the  jurj 
the  negligent  failure  to  sound  the  signals  re- 
quired  by  statute. 

3.  Highways  4»I84(4)— Evldsaca  held  aat  ta 
outhorba  iRttmotloi  failiira  of  autonobil- 
Ist  to  aoMBd  hara. 

Where  witneases  for  defendant  testified 
that  he  sounded  the  proper  signals  on  bis  horn 
when  bis  automobile  was  orertaking  plaintiff, 
who  was  riding  a  bicyde,  and  plaintiffs  ooly 
testimony  contradicting  It  was,  that  he  heard 
something  Just  before  he  was  struck,  but  did 
not  know  what  it  was,  there  was  no  evidence 
to  support  an  instmction  submitting  to  the  Jury 
negligent  failure  to  sound  the  horn. 

Department  2. 

Appeal  from  Soperlor  Conrt,  King  Oomitr ; 
Hltcbell  omtam.  Judge. 

Action  by  Irwin  S.  Staipley  and  wife 
against  N.  P.  Nelson.  Judgment  for  plain- 
tiffs, and  defendant  appeals.   Beversed  and 

remanded. 

Morris  B.  Sacbs,  of  Seattle,  for  appellant. 
Coleman  ft  Fos^irty,  of  Everett,  tor  re- 
spondentSb 

MACKINTOSH,  J.  .  Tbe  compUlnt  in  tbta 
action  alleged  that— 

"The  defendant,  N.  P.  Nelson,  also  traveling 
•onth,  driving  an  automobile  at  a  high  and  reck- 
less rate  of  speed  and  going  upbill,  in  broad 
daylight,  so  carelessly,  negligently  and  reckless- 
ly managed  and  operated  said  aatomobile  that 
the  same  was  driven  over  and  upon  the  plain- 
tiff, Irwin  S.  Shipley,"  thereby  injaring  Ship- 
ley. 

The  trial  of  tbe  case  resulted  in  a  verdict 
in  favor  of  tbe  plaintiff,  trxHn  which  the 
defendant  has  appealed. 

A  reading  of  the  testimony  in  the  case  dis- 
closes sufficient  evidence  to  Justify  the  trial 
court's  refusal  to  grant  defendant's  motion 
to  dismiss  the  actlcm  at  the  close  of  tbe 
plaintUCs*  case,  and  also  its  denial  of  the  de- 
fmdant's  motion  for  Judgment  notwithstand- 
ing ttie  verdict 

Among  other  instructions  which  the  conrt 
gave  the  Jury  was  the  followli^: 

"It  Is  proper,  I  think,  in  this  connection  to 
fnstmet  you  npon  another  provision  of  the  law, 
which  rtqulrcB  any  one  using  a  motor  vehicle 
upon  tbe  public  roads  or  highways  to  be  equip- 
ped with  a  proper  bell,  horn  or  other  signal 
device  in  order  to  warn  a  person  In  ease  of 
danger.  Tbe  complaint  in  this  case  does  not 
spedfy  that  as  one  of  the  grounds  of  negli- 
gence, but  it  is  a  proper  matter  to  be  taken 
faito  consideration  in  determining  whether  or 
not  the  defendant  In  thia  case  used  tiie  proper 
care  in  approaching  the  plaintiff  and  Ids  U^le 


when  he  was  approaching  blm  on  tbe  highway; 
so  that,  if  you  find  from  a  preponderance  of 
the  evidence  tiiat  under  the  circnmstances  of 
this  particular  case  it  would  have  been  proper 
or  reasonable  for  the  defendant  to  give  warn-- 
ing  of  his  approach  in  order  to  avoid  the  Injury 
or  danger  to  the  plaintiff,  then  it  would  be  his 
duty  to  give  such  warning  as  to  notify  tbe 
plaintiff  of  his  approach,  and  if  he  failed  to 
do  that  it  wonld  be  a  lack  of  reasonable  care 
in  the  operation  of  bis  machine." 

[1. 21  The  giving  of  this  instruction  la  as- 
signed as  error  for  the  reason,  as  argued, 
that  the  auction  of  negligence  pleaded  by 
the  plaintiff  was  spedflc,  and  referred  ou^ 
to  "high  and  reckless  rate  of  speed."  While 
it  is  true  that,  as  we  have  held  in  Albln  v. 
Seattle  Electric  Co.,  40  Wash.  67,  82  Pac, 
145,  and  Bnnls  v.  Banks.  88  Wash.  237.  152 
Pac.  1037,  and  Eddy  v.  Spelger  ft  Hurlbut 
(Wash.)  201  Pac.  898,  where  there  Is  a  gm- 
eral  allegation  of  negllgeijice  In  a  complaint 
which  ia  followed  by  a  specification  of  the 
acts  of  ne^lgence  complained  of,  or  where 
negligence  is  spedflcally  set  out  without  any 
general  allegation,  tbe  evidence  must  be  con- 
fined to  tbe  specific  issue  so  presented  In  the 
pleadings  in  the  absence  of  any  amendment, 
yet  as  we  read  the  allegation  of  negligence 
here  we  cannot  agree  with  the  plaintiffs'  con- 
tention, for  the  complaint  seems  to  allt^ge,  In 
addition  to  the  high  and  reckless  rate  of 
speed,  the  careless,  negligent,  and  reckless 
management  and  operation  of  tbe  automo- 
bile, which  would  justify  the  court  In  sub- 
mitting to  tbe  Jury  the  question  of  whether 
the  defendant  was  negligent  under  the  gen- 
eral provisions  of  the  statute  providing  that 
a  person  shall  drive  In  a  careful  and  prudent 
manner,  and  not  at  a  greater  rate  of  speed 
than  is  reasonaUe  and  proper  and  with  due 
regard  to  the  traffic  and  use  ci  the  road  by 
otha*a 

[3]  The  Instruction  complained  of,  how- 
ever. Is  Improper,  for  the  reason  that  there 
was  no  testimony  In  the  case  to  tbe  point 
that  the  automobile  was  not  properly  equip- 
ped with  sounding  apparatus,  or  thst  this 
had  not  been  used,  and  tbat  no  warning  had 
been  given.  Several  witnesses  for  tbe  de- 
fendant testified  tbat  proper  warning  signals 
were  given,  and  the  only  testimony  on  this 
point  by  the  plaintiff  was  the  following,  from 
bis  cross-examination. 

"Q.  And  as  I  understood  your  testimony  on 
the  direct  examination  you  say  that  you  heard 
a  noise  behind  you?  A.  I  beard  something 
just  before  I  was  struck. 

"Q.  Now  what  was  that?  A.  That  I  couldn't 
ten. 

"Q.  Was  It  a  -hom  honking?  A.  I  couldn't 
swear  to  that  I  heard  something,  and  seems 
like  It  came  Just  like  that  (indicating),  and  I 
was  hit" 

This  evidence  was  not  sufficient  to  submit 
this  phase  of  negUgrace  to  the  jnry. 
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A  nutdon  was  made  for  new  trial  on  the 
ground  of  the  mlscondact  of  the  Jury.  It  U 
□nnecessary  to  discuss  this  assignment  of 
error  to  any  extent,  for  althongh  the  new 
trial  should  have  been  granted  on  ac(H>nnt  of 
this  mlscondnct,  It  Is  a  matter  which  will 
not  arise  on  a  retrial  of  the  case. 

The  erroneous  Instruction  and  the  miscon- 
duct of  the  Jury  eoatitle  the  appellant  to  a 
new  trial. 

Judgment  reversed,  and  cause  remanded. 

PARKER,  O.  and  MAIN.  HOLCOMB, 
and  HOVSIT,  J  J.,  ccmcar. 


(m  Wash.  B8) 

HENNINQ  V.ANDERSON  at  aL  (No.  17256.) 

(Supreme  Court  of  Washington.   July  IB^ 
1922.) 

1.  Hasbaod  aad  wife  «»268<5)  —  Note  givea 
for  the  beneflt  of  a  oorporatloa  Is  wliioh  con- 
msnlty  i»  ttodtholder  It  a  oonnasity  obliga- 
tion. 

A  note  given  by  a  maMed  man  for  the  ben- 
efit of  a  corporation  in  which  he  is  a  stockhold- 
er is  a  community  oUlgation  if  the  corporate 
wioA  is  the  property  of  the  community. 

2.  Hatbaad  aad  wife  ^268(l>^AbteMa  of 
profit  to  eomniMnlty  is  not  natarlal  la 
tormlalag  oomnnMlty  liability. 

The  fact  that  no  profit  to  the  community 
resulted  from  a  transaction  is  immaterial  in 
determining  whether  an  obligation  was  a  com- 
munity obligation,  the  test  being  whether  the 
transaction  was  eaniad  w  for  the  beneflt  of 
the  coBUDonity. 

3.  Hosband  aid  wife  ^268(8)— Not*  to  nan- 
ager  of  oorporatlea  In  whlob  eoMsinnlty  was 
ttookholder  held  eentinanlty  oMIgatloB. 

Where  a  married  man  executed  a  note  pay- 
able to  the  manager  of  tho  corporation  in  which 
the  community  owned  stock  for  the  benefit 
of  the  corporation,  the  note  became  a  communi- 
ty  obligation,  regardless  of  the  fact  that  it  was 
not  executed  directly  to  the  corporation,  and 
that  the  manager  to  whom  it  was  made  payable 
subsequently  absconded  with  the  proceeds  real- 
ised by  pledge  of  the  noto^ 

Department  1. 

A^>eal  from  Superior  OonrI;  Pierce  Coun- 
ty; Wm.  D.  Aakren,  Judge. 

Action  by  W.  J.  H«iiliig  againct  O.  J. 
Anderson  and  wife  and  others.  Judgmmt 
tor  plaintiff,  and  defendant  Anderaom  and 
wife  appeaL  Affirmed. 

J.  W.  A.  Nichols,  of  Tacoma,  for  appellants. 
J.  Cbas.  Dennis  and  John  M.  (Coffee,  both 
of  Tacoma,  for  re^Hindent 

FULLERTON,  j.   in  the  early  part  of  the 
'  year  1V21  one  J.  C.  Steward  was  the  i«esi- 
deot  and  manager  <tf  a  corjwratlfm  known 


as  the  Steward  Food  Prodacts  Company. 
The  appellant  G.  J.  Anders<m  waa  a  atoi^- 
holder  In  the  corporation,  holding  shares  of 
the  par  value  of  $S00,  which  was  the  com- 
munity property  of  himself  and  his  wife. 
In  February  of  the  year  named  Steward 
r^resented  to  Anderson,  and  to  others  oC 
the  stockholders  In  the  corporation,  that  the 
corporation  had  many  orders  for  Its  products 
which  it  could  not  fill  for  want  of  reedy 
money,  and  that  it  was  necessary  to  raise 
money  for  thst  purpose.  Thereupon  Ander- 
son, together  with  two  others  of  the  stock- 
holders, executed  and  delivered  to  Steward 
their  promissory  note,  wherein  they  promised 
and  agreed  to' pay  to  Steward  $3,000,  with 
interest  at  8  per  cent  per  annum,  three 
months  after  the  date  of  the  note.  The  note 
bore  date  of  February  1, 1921.  On  FMtmary 
23,  1021,  Steward  borrowed  from  the  re- 
spondent, Hennlng,  $1,100,  giving  his  own 
promissory  note  tbco^r,  indorsing  and  de- 
livering to  the  respondent  the  flrst-menttcmed 
note  as  security.  Steward  did  not  ai^dy  the 
money  so  borrowed  to  the  usee  of  the  cotimh 
ration,  but  seema  to  bare  absconded  with 
this  and  other  moneys  raised  in  a  similar 
manner.  Steward's  note  waa  not  itaid  at 
its  maturity,  and  the  respondent  thereafter 
brou^t  this  action  against  the  makers  of 
the  security  note,  togethw  wiOi  tbehr  wtves, 
claiming  the  obligation  to  be  tlie  obligation 
o£  the  sereral  makers,  and  tbe  commnnitr 
obligation  of  Om  sevwal  cinnmiiBitles  com- 
posed ot  the  mak^  and  tlkoir  wiTes.  He 
soogbtf  however,  to  recover  only  the  amoant 
of  his  loan  to  Stemwd.  Andersra  and  wife 
alone  defended.  They  did  not  dispute  tt» 
liability  of  Anderson  upon  the  note,  but  con- 
tended that  the  liability  was  his  separate! 
obligation,  not  aA  obligation  of  the  commu- 
nity. The  trial  court  ruled  against  the  con- 
tention, and  entered  a  Judgment  for  tl^e 
amount  claimed  to  be  due  against  Anderson 
as  an  IndlTldual  and  against  him  and  his 
wife  as  a  community.  From  that  part  of 
the  Judgment  holding  the  cttllgation  to  be  a 
commxmity  obligation  Anderson  and  wife 
nppe&l. 

t1]  This  court  has  repeatedly  held  that  a 
note  given,  or  an  obligation  incurred,  by  a 
married  man  for  the  beneflt  of  a  corpora- 
tion In  which  be  la  a  stockholder  is  a  com- 
munity obligation  if  the  corporate  stock  is 
the  property  of  the  community.  Horton  v. 
Donohoe-KeUy  Banking  Co.,  15  Wash.  38^ 
46  Pac.  400,  47  Pac.  435;  Alien  v.  Chambers, 
22  Wash.  304.  00  Paa  1128 ;  Shuey  v.  Adair, 
24  Wash.  378,  64  Pac  636;  Floding  v.  Den- 
holm,  40  Wash.  463,  82  Pac.  738;  Bird  v. 
Stede.  74  Wash.  6S,  132  Pac.  724;  Williams 
V.  Hitchcock,  86  Wash.  636,  160  Pac  1143. 

[2]  We  have  also  held  that  the  fact  that 
no  profit  to  the  community  resulted  from  the 
transaction  is  Immaterial;  that  tb*  test  Is: 
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W&sh.) 

Was  tbe  transactlozi  carried  on  for  the  bene- 
fit of  the  commanlty?  Clumpner  v.  Spokane- 
Columbia  B.  B.  &  N.  Co.,  79  Wash.  278,  140 

Pac.  ses. 

[3]  Tbese  prlndples,  when  applied  to  tbe 
facts  In  the  present  case,  it  seems  to  ns»  con- 
clude the  question  against  tbe  appellants. 
It  is  not  material  that  the  note  of  the  ap- 
pellants was  given  to  Steward  instead  of 
tbe  corporation,  nor  Is  it  material  that  tbe 
retpondenfa  loan  was  made  dlrecUy  to 
Steward.  l%e  controlling  circumstance  is 
found  In  ttie  answer  to  tbe  inquiry:  For 
whose  benefit  did  tbe  appellant  Anderson 
execute  tbe  note?  '  His  own  testimony  all  but 
conclusively  shows  that  he  executed  tbe  note 
tor  the  purpose  of  aiding  the  corporation  in 
the  prosecution  of  its  business,  and  that  be 
was  induced  so  to  do  because  of  the  fact  that 
he  was  a  stockholder  therein,  and  believed 
that  it  would  result  to  tbe  benefit  of  tbe  cor< 
poration,  and  thus,  inddently,  to  tbe  benefit 
of  tbe  community  composed  of  himself  and 
wife.  Undoubtedly  be  was  deceived  because 
of  tbe  rascality  of  the  man  whom  be  trusted, 
but  this  fact  does  not  change  the  nature  of 
tbe  transaction;  it  does  not  change  a  com- 
munity obligation  into  a  separate  one. 

Tbe  judgment  Is  affirmed. 

PABJEEB.  C.  J.,  and  MITCHELL,  TOL- 
HAN,  and  BRIDGES,  JJ^  omciir. 


(120  Wuh.  887) 
SITTON  V.  KeiTH  et  al.    (No.  I6M4.) 

(Sopreme  Gonrt  of  Washington.   Joly  11# 
1922.) 

Sales  «=33I8(l)>-8eIler  breaohliig  coidltional 
•ale  ooatraot  aot  entltlMl  to  retake  pUao. 

Where  plaintiff's  predecessor  in  interest 
contracted  to  sell  defendant  a  specified  piano, 
and  to  farnisb  the  use  of  another  piano  until 
the  one  sold  was  delivered,  plaintiff  is  not  en> 
titled  to  retake  the  substituted  piano  until  de- 
livery of  the  piano  sold  or  tender  back  oi  the 
consideration  paid. 

Department  1. 

Appeal  from  Superi<w  Court,  King  County ; 
Calvin  S.,  Hall,  Judge. 

R^levin  by  H.  W.  Sitton,  trustee  In  bank- 
ruptcy for  the  Ellers  Music  House,  against 
Wm.  C.  Keith  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

James  B.  Cbambera,  of  Seattle,  for  ap- 
pellant 

.  Carroll  B.  Oravee,  of  Seattle^  foz  respond- 
ests. 

TOI/UAM.  J.  .This  is  an  action  In  r^evin 
broogbt  to  recover  possession  of  a  piano  sold 
en  a  eonditlonal  sale  cfmtraet  Vrom  a  Jadff- 


ment  denying  the  relief  sought,  and  dismiss- 
ing the  action,  tbe  fdaintlff  has  appealed. 

We  are  convinced  by  an  examination  of  the 
record  that  the  evidence  there  appearing  jus- 
tifies and  supports  the  following  findings  of 
fact  made  by  the  trial  court: 

"IV.  That  on  the  22d  day  of  December,  1911, 
the  defendant  Wm.  C.  Keith  entered  into  a  con- 
ditional contract  to  purchase  from  Ellera  Mu- 
sic House  one  Chickerfng  piano  at  the  agreed 
price  of  1820,  upon  which  contract  said  defend- 
ant then  and  there  paid  the  sum  of  $25  in  cash 
and  delivered  in  exchange  another  piano  at  the 
agreed  price  of  $220,  and  the  balance  of  the 
purchase  price  was  to  be  paid  at  the  rate  of 
¥2S  per  month  on  the  Ist  day  of  each  and 
every  month,  commencing  February  1,  1912, 
and  the  deferred  payments  to  bear  Interest; 
that  the  original  purchase  contract  was  not  In- 
troduced in  evidence,  and  the  rate  of  interest 
which  the  deferred  payments  were  to  bear  and 
the  DDmber  and  style  of  the  piano  are  uncer- 
tain, since  the  complaint  alleges  that  the  inter- 
est rate  was  to  be  at  8  per  cent.,  whereas  the 
copy  of  the  contract  annexed  to  the  complaint 
provides  that  interest  should  be  at  the  rate  of 
10  per  cent,  per  annum,  and  tbe  number  and 
style  of  tbe  piano  as  testified  to  by  tbe  witness- 
es for  the  plaintiff  are  not  the  same  as  testified 
to  by  the  witnesses  for  defendants;  but  what- 
ever the  contract  may  have  been,  the  same  was 
modified  by  a  subsequent  written  contract  en- 
tered into  between  the  parties,  bearing  date 
December  22,  1911,  whereb;  the  said  Eilers 
Music  House  agreed  to  furnish  a  style  W 
Chickering  Grand  piano,  not  bearing  any  num- 
ber, on  special  order  from  the  factory,  accord- 
ing to  the  spedfications  then  and  there  stated 
In  said  modifying  contract,  the  purdiase  price 
and  the  times  of  payment  remaining  unmoved, 
and  the  payments  hereinbefore  mentioned  being 
allowed  to  apply  upon  said  modifying  contract 
for  the  purchase  of  a  piano  to  be  furnished  on 
special  factory  order,  and  according  to  specifica- 
tions stipulated  for  by  the  defendaot  Keith. 

"V,  That  the  piano  contracted  to  be  sold  by 
tbe  original  purchase  and  sale  contract,  with- 
out regard  to  the  style  and  number  testified  to 
by  the  different  witnesses,  was  never  delivered 
by  Eilers  HnsiC  Honse  to  the  defendant  Keith, 
nor  did  the  EBlers  Music  Honse  ever  deliver  any 
piano  to  the  defendant  E>lth  under  the  modify- 
ing contract,  and  no  piano  was  ever  delivered 
to  the  defendant  Keith  by  Eilers  Music  House' 
either  under  aoy  original  sales  contract  or  un- 
der the  modified  contract. 

"VI.  That  after  entering  into  the  modified 
written  contract  it  was  mutually  and  orally 
agreed  that,  pending  tbe  furnishing  and  deliv- 
ery of  die  piano  to  be  made  and  furnished  upon 
the  special  order  and  spedfications  aforesaid, 
said  Eilers  Music  House  would  deliver  to  the 
defendant  Keith  a  piano  for  his  use  to  be  held 
by  him  until  the  piano  provided  for  by  the 
modifying  contract  would  have  been  made,  fur- 
nished, and  delivered.  That  pursuit  to  said 
oral  understanding  and  agreement  Eilers  Mu- 
sic House  did  deliver  to  said  defendant  Keith 
a  piano  to  be  held  by  him  until  delivery  of  the 
piano  contracted  for,  and  subsequently  saitf 
piano  was  redelivered   to  the   E^ers  Mnsie 
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Houce  and  a  farther  piano  funiiBh«d  the  de- 
fendant Keith  to  be  held  hj  him  nnder  the  same 
terms  as  the  first  piano  placed  in  his  posses- 
sion. That  the  piano  last-mentioned*  is  the 
ooly  piano  furnished  by  the  Eilers  Musle  House 
to  the  defendant  and  which  was  In  poBsession 
of  the  defendant  Keith  at  the' time  of  the  com- 
mencement of  this  action,  and  the  piano  is  not 
the  piano  described  in  the  complaint  or  men- 
tioned in  the  purported  contract  in  said  com- 
plaint and  the  testimony  of  the  plaintiff's  wit- 
nesHSs,  nor  is  it  the  piano  ordered  under  the 
modified  contract  aforesaid. 

"VII.  That  after  the  execution  of  the  modi- 
fied contract  aforesaid  the  defendant  Keith,  re- 
lying upon  the  modified  agreement  aforesaid, 
made  payments  thereunder  until  be  bad  paid 
to  the  said  Eilers  Music  House,  including  the 
initial  payment,  the  sum  of  $495  principal  and 
$50  interest;  and  the  said  Eilers  Music  House 
failed  and  refused  to  deliver  the  piano  and  its 
equipment  as  ordered  and  specif  in  the  modi- 
fied agreement,  and  the  said  defendant  Keith 
thereupon  refused  to  make  any  further  pay- 
ments until  and  unless  the  piano  called  for  by 
the  modified  contract  of  purchase  should  be  de- 
livered to  him,  and  that  the  piano  now  held  by 
the  said  Keith  was  not  sold  or  delivered  to  bim 
under  any  contract  of  purdiase  or  of  sale,  but 
was  delivered  to  him  solely  to  be  held  until  the 
piano  purchased  should  be  delivered;  that  the 
said  Keith  now  has  possession  of  said  piano 
under  the  oral  agreement  aforesaid,  and  not 
otherwise,  and  the  Eilers  Music  House,  or  the 
plaintiff  herein,  has  not  complied  with  the  oral 
agreement  aforesaid  vyhereby  it  is  entitled  to 
take  possession  of  said  piano." 

It  is  true  there  was  evidence  tending  to 
show,  and  it  is  vigorously  contended,  that 
the  second  and  last  piano  placed  In  the  pos- 
session of  respondents  was,  or  was  intended 
to  be,  a  compliance  with  the  modified  con- 
tract, but  we  are  not  convinced  that  the 
trial  court  was  wrong,  or  disregarded  the 
weight  of  the  evidence  In  that  respect. 

Since  we  cannot  find  that  the  evidence 
preponderates  against  the  findings,  it  re- 
mains only  to  determine  whether  the  right 
conclusions  were  reached  from  the  facts 
found. 

Notwithstanding  the  argument  that  repond- 
ents  have  had  the  use  of  the  piano  for  more 
'than  10  years,  and  by  the  payment  of  a  little 
more  than  one-half  of  the  purdiase  price  are, 
by  the  Judgment  below,  permitted  to  retain 
Indefinitely,  and  virtually  become  the  own- 
ers of,  a  worth  substantially  as  much 
as  the  piano  contracted  to  be  sold  to  them, 
we  think  the  judgment  waa  right.  1^  as 
found,  app^ants  predeceaaor  In  IntOKSt  at- 
tracted to  sell  and  deliver  a  certain  spedfled 
Instrument,  and  to  furalsh  the  use  of  another 
piano  until  the  one  sold  was  delivered  to  the 
purchaser^  then  the  remedy  was  at  all  times 
in  the  hands  of  the  s^Ier.  By  complying 
with  Its  contract  and  delivering  the  Instru- 
ment sold  it  would  immediately  become  en- 
titled to  the  return  of  the  sutraUtuted  In- 


strument, and  to  the  purchase  price  in  ac- 
cordance with  the  terms  of  the  coatraet;  but 
until  it  fulfilled  its  part  of  the  contract  by 
snch  delivery,  or,  U  that  were  Impossible, 
placed  the  purchaser  in  status  quo  by  the 
return  or  tfflider  of  that  part  of  the  consider- 
ation which  had  been  paid.  It  was  not  en- 
titled to  retake  the  substituted  instrument. 
Finding  no  error,  the  Judgment  is  affirmed. 

PARKER,  a  J.,  and  rULLERTON. 
MITCHELL  and  BRIDOES.  JJ.,  concur. 


OCHFEN  et  OX.  V.  K0MIN8KY.  <N*.  17206.) 

(Supreme  Court  of  Washington.   July  17, 

1922.) 

1.  Water*  and  water  ooirsM  «s3'lS0-^tfv»rM 
Hsar  to  oraate  pTMorlptlve  riQbt  to  aaiBtaia 
drala  must  be  sf  obaraoter  rsquiretf  for  ai^ 
quiattloB  of  (anil. 

Ordinarily  a  prescriptive  right  to  maintain 
a  ditch  to  drain  land  through  adjoining  lands  in 
different  ownership  can  he  acquired  only  by  ad- 
verse user  of  the  character  required  for  the 
acquisition  of  land,  title  by  adverse  possession, 
and  the  use  must  be  adverse,  continuous,  and 
uninterrupted,  under  claim  of  right,  for  the 
statutory  period  of  10  years. 

2.  Waters  asd  water  oouraea  ^s»l50^Pr^ 
sorlptfve  right  to  maintids  draili  and  adjaia. 
lis  owner's  right  to  protect  afalait  ontlaw 

tnrfaoe  waters  distinguished. 

Where  a  prescriptive  right  exists  to  main- 
tain a  ditch  following  a  natural  swale  connect- 
ing various  swampy  places  and  draining  water 
onto  and  through  adjoining  lands,  and  an  ad- 
Jirfning  owner  <^jects  to  the  ditch  and  dams  it, 
the  question  of  the  prescriptive  right  to  east 
surface  waters  by  meana  of  an  artificial  ditch 
is  raised,  and  the  adjoining  owner  cannot  pre- 
vail in  contending  that  he  is  w^hin  his  right 
because  protecting  his  land  against  outlaw  sur- 
face waters. 

Department  1. 

Appeal  from  Superior  Court,  Piwce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Action  by  Charles  Ochfen  and  wife  against 
Mike  Kominsky.  From  a  decree  for  defend- 
ant, plaintiffs  appeaL  Reversed,  and  case 
remanded,  with  InstructlonB. 

E.  r.  Adams,  M.  S.  Lindsay  and  Gordon  * 
Nolte,  all  of  Tacoma,  for  appellants. 

Louis  J.  Musoek,  (tf  Tacoma,  tar  revoud- 
mt. 

BBIDOBS,  J.  Each  the  plaintilEB  and  tike 
defendant  own  160  acres  of  land  in  Pierce 
county,  ^nie  defendant's  land  ^viut  ftn 
plaintiffs'  on  the  west  The  plaintiffs'  land 
Is,  generally  speaking,  a  little  higher  than 
that  of  the  defendant  l^ere  is  a  strip  of 
low,  swampy  land  commencing  near  tbe 
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easterly  portion  of  ttie  plaintiff^  land,  and, 
contlnutng  In  a  general  eouthwesterly  dlrec* 
tfon.  passing  Into  and  tbrongh  the  land  of 
tbe  defendant.  On  tbe  plalntUfa*  land  there 
are  three  or  four  swampy  tracte,  separated 
one  from  tbe  other  by  natural  barriers.  In 
1877  the  then  owner  of  the  land  now  belong- 
ing to  the  plaintiffs  constructed  a  dlCth  con- 
necting the  various  swampy  and  low  places 
of  that  land,  and  this  dltdi  was  carried 
across  a  part  of  the  land  now  owned  by  the 
defMidant  The  purpose  of  this  ditch  was  to 
drain  the  low  and  fertile  lands  on  the  tract 
now  owned  by  the  plaintiffs  so  that  they 
ronld  be  put  under  caltlTatlon.  This  ditdi 
was  originally  dug  by  the  father  of  Mrs. 
Odifeu,  who  inherited  the  land  from  him. 
At  all  times  since  It  was  made  the  plaintiffs 
and  their  predecessor  in  ownership  bare  kept 
the  ditch  cleaned  out  so  that  it  would  be 
suitable  for  drainage.  In  a  general  way  it 
follows  the  natural  swale  In  the  land  in  ques- 
tion, but  It  also  serves  to  accelerate  and  in- 
crease the  flow  of  the  water  onto  and  through 
defendant's  land.  The  land  now  owned  by 
the  defendant  was  government  land,  when 
this  ditch  was  dug,  and  for  some  years 
thereafter.  In  1889  it  was  entered  as  a 
homestead  and  patent  was  issued  thereto  In 
1885.  In  1917  the  deflendaut  became  the 
owner  of  the  lower  160  acres,  and  In  1918 
constructed  a  dam  in  tbe  ditch  at  a  point  on 
his  own  land  near  where  It  left  the  plain- 
tiffs' land  and  entered  his.  Up  to  this  time 
no  person  had  ever  interfered  with  the  ditch 
or  complained  of  its  maintenance  and  the 
use  to  which  It  was  put.  The  plaintiffs 
brought  this  suit  to  enjoin  the  defendant 
from  maintaining  this  dam,  and  to  obtain  Its 
destruction,  and  also  for  damages  resulting 
to  their  crops  caused  by  tbe  back  waters  as 
a  result  of  the  maintenance  ot  the  dam.  The 
defendant,  by  affirmattve  answer,  claimed 
fliat  the  plaintiffs  had  no  r^t  to  east  the 
mrface  waters  tnm  their  land  onto  his  to 
bis  damage,  and  sought  to  enjoin  them  from 
■o  doing,  and  also  asked  damages  whidi  he 
had  alrudy  received  because  of  the  waters 
flowing  throUE^  the  dltdi  and  orarflowlng 
his  land  and  damaging  his  crops.  Althooi^ 
the  case  was  tried  as  oa»  in  equity,  tiie 
court  submitted  to  tbe  Jury  certain  qnes- 
ttons  of  fact,  and  entered  its  judgment  In 
favor  of  the  defradant.  awarding  bim  dam- 
ages In  the  sum  ctf  ^IfiSO,  and  enjoining  tb» 
Idainttflb  from  maintaining  the  ditch  at 
causing  any  oi  the  snrfiice  waters  from  their 
lands  to  run  through  the  same  onto  or 
through  the  land  of  the  defendant,  and  also 
adjudging  that  within  a  designated  period 
the  plaintiffs  should  fill  up  such  dltdti  so  as 
to  iwevent  tbe  flow  of  w&ter  tlierein.  Prom 
Oils  Judgment  the  idalntlflte  have  appealed. 

[1]  Appellants  contend  that,  under  the 
fkcts  as  recited,  they  have  obtained,  by  lapse 
9t  time,  a  prescriptive  right  to  maintain  this 


dltdi.  We  are  of  Oie  opinion  that  this  po^- 
tlon  must  be  sustained.  As  a  general  propo* 
sltion,  a  prescriptive  rl^t  to  the  use  of 
waters  or  ditches  such  as  Is  involved  here 
can  be  acquired  only  by  adverse  user  of  the 
character  which  is  required  for  the  acquisi- 
tion of  tbe  title  to  land  by  adverse  posses- 
sion. To  Require  a  prescriptive  right  there 
must  be  contlnuoas,  uninterrupted,  and  ad* 
verse  use,  under  claim  of  rlgbt,  for  at  least 
the  period  of  10  years.  In  tbe  case  of  Berry- 
man  V.  East  Hoquiam  Boom,  etc,  Co.,  68 
Wash.  667. 124  Pac.  130,  we  said: 

"  •  •  •  Where,  Qoder  claim  of  right,  a  per- 
son uses  BDch  stream  openly  and  notoriously 
and  for  the  statutory  period  of  10  years,  s 
grant  of  the  owner's  consent  will  be  presumed. 
S  Kent's  Commentaries  (9th  Ed.)  574.  'If  tbe 
use  of  the  easement  for  20  years  is  unexplained, 
it  win  be  presumed  to  be  under  a  claim  of  right, 
and  adverse,  and  be  sufficient  to  establish  a 
title  by  prescription.  •  •  Gould.  Waters 
(3d  Ed.)  p.  644.  In  this  state  the  statutory 
period  !b  10  years.  Wasmund  v.  Harm,  36 
Wash.  170,  78  Pac.  777.  In  this  case  it  is  con- 
clusively shown  that  the  appellants  have  used 
the  stream  openly  and  notoriously  and  contin- 
uously for  more  than  10  years  prior  to  the 
time  this  action  was  brought,  and  that  this 
use  was  under  a  daim  of  right  wbidi  was  a 
matter  of  public  record  in  the  office  of  the  sec- 
retary of  state.  •  •  •  It  is  therefore  clear 
that  defendants  have  acquired  an  easement  In 
the  plaintiffs'  premises  by  prescription." 

All  of  these  elements  are  present  In  this 
case.  There  are  some  authorities  which 
bold  that  a  prescriptive  right  cannot  be  initi- 
ated on  public  lands,  e^^en  after  th^  have 
been  entered  as  a  homestead,  and  that  the 
commencing  period  oi  such  preacaiptive  ri^t 
amnct  be  earlier  than  the  date  of  the  Issu- 
ance of  the  patent,  ^ere  are  cases,  how- 
ever, holding  to  tbe  contrary.  It  is  not 
necessary  for  us  to  decide  this  question  be- 
cause the  tesUmcmy  conclnsively  shows  that 
this  ditch  was  constructed  many  years  be- 
fore this  land  was  patented  In  iSBS,  and  that 
In  tinat  year  tbe  dltcb  was  on  the  land  in 
question  and  was  then  serving  and  has  con- 
tinued to  serve  the  purposes  (tf  Its  construc- 
tion. More  than  15  years  lapsed  from  tbe 
date  of  ttie  Issuance  of  the  patent  befor^  the 
respondent  built  the  dam  and  caused  the  ob- 
struction to  tbe  flow  of  tbe  water  in  tbe 
dltdi.  Up  until  1918  the  dltcb  was  main- 
tained in  the  same  manner  It  was  originally 
buUt,  and  during  all  that  period  was  used 
by  the  appellants  and  their  iwedecessor  In 
interest  for  the  purpose  of  draining  the  sur- 
face waters  from  their  land.  During  all 
those  years  this  use  was  open  and  adverse 
and  under  claim  of  right  and  without  any 
objection  or  protest  trCHn  any  person.  These 
facts  unquestionably  give  the  appellants  a 
prescriptive  right  to  maintain  and  use  this 
ditch  In  the  way  it  has  in  the  past  been 
maintained  and  used.   It  follows  from  this 
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ot>nclii0l4Ai  that  -Ole  ' respondent  had  no  iUflit 
to  obstruct  the  flow  of  the  water  in  tiie  dltcb 
by  placing  a  dam  ttiere  ot  In  any  otiier 
nuuiner.  Ballway  Co.  t.  Moesman,  00  Tenn. 
107,  16  S.  W.  64,  25  Am.  8t  R«P.  670;  Fam- 
ham  on  Waters,  vol.  2.  p.  1785  et  seq. 

[2]  The  respondent  contends  that  tibia 
ditch  carries  off  snrface  waters  wlildi,  under 
the  decisions  of  this  court,  are  outlaw  wa- 
ters, and  that  the  owner  of  the  land  has  a 
right  to  protect  himself  against  such  wa- 
ters. We  have  so  held  In  a  number  of  cases. 
We  have  also  held  that  an  upper  landowner 
has  00  right  to  dig  a  ditch  by  means  of 
which  he  seeks  to  rid  himself  of  surface  wa- 
ters on  his  land  by  casting  them  on  the  land 
of  his  neighbor.  Wood  v.  Tacoma,  66  Wash. 
266,  119  Pac.  859;  Morton  v.  Hines.  112 
Wash.  612.  192  Pac.  1016;  Whiteside  v.  Ben- 
ton County,  114  Wash.  463,  106  Pac.  610. 
Other  decisions  of  this  court  will  be  found 
cited  in  the  last-mentioned  case.  But  those 
cases  are  not  In  point  here-  We  have  not 
before  us  the  question  of  the  rights  of  re- 
spective parties  concerning  outlaw  or  surface 
waters,  but  we  have  the  question  of  the  pre- 
scriptive right  of  an  owner  of  upper  land  to 
cast  such  surface  water,  by  means  of  arti- 
ficial ditches,  onto  the  land  of  his  neighbor. 

The  respondent  is  not  entitled  to  any  re- 
lief In  this  action.  Appellants  are  entitled 
to  a  decree  enjoining  the  respondent,  hU 
servants,  agents,  and  employees,  from  Inter- 
fering with  the  ditch  In  question,  and  re- 
quiring res[>ondent  to  abate  the  obstruction 
which  he  has  placed  in  the  dltdi.  and  appel- 
lants are  also  entitled  to  recover  of  the  re- 
spondent such  damages  as  they  have  shown. 
We  are  satisfied  that  the  trial  court  la  in  a 
much  better  position  that  we  to  determine 
what,  if  any,  amount  appellants  are  entitled 
to  recover  as  damages.  The  decree  is  re- 
versed, and  the  case  remanded  with  instruc- 
tions to  the  trial  court  to  fix  the  amount  of 
appellants'  recovery  for  damages,  and  to  ea- 
ter a  decree  in  their  favor  in  accordance 
with  this  opinion. 

PARKER.  C.  J.,  and  FULLEBTON, 
MITCHELL,  and  TOLBf  AX,  JJ„  concur. 


(120  Wash.  5B9) 

STATE  V.  U^RSON.   (No.  17204.) 

(Supreme  Court  of  Washington,  jrooe  20^ 

1922.) 

iRtfietment  and  information  ^^125(20)— In- 
formation cliarging  defendant  received  and 
consented  to  and  oonnived  at  receiving  de- 
posits by  baak  wbei  iNsolveat  Is  aot  dapllol- 
tous. 

Ad  information  drawn  nnder  Rem.  Code 
1015,  S  2640,  chargins  that  defendant,  as  pres- 
ident of  a  banlc,  did  receive,  consent  to,  and 


connive  at  the  receipt  of  a  Seporit  knowfnf  Ike 
bank  to  be  insolvent,  did  not  cliarge  mwe  tbaa 
one  offense  contrary  to  Rem.  Code  lOlA,  1 2068^ 
in  view  of  the  rule  that,  where  the  itatate  pre- 
scribes that,  if  a  crime  may  be  committed  in 
one  of  several  ways,  using  tiie  disjunctive,  an 
information  charging  the  crime  to  have  been 
committed  in  all  of  those  ways,  using  the  con- 
junctive, cliargaB  but  a  slnipe  offense. 

Department  1. 

Appeal  from  Superior  Ciourt,  Pierce  Coun- 
ty; Wm.  D.  Aakren,  Judge. 

O.  S.  Larson  was  charged  bf  Information 
with  rec^vlng  deposits  In  a  bank  what  he 
knew  it  was  Insolvent.  A  demurrer  to  the 
Infoormatton  was  sustained,  and  the  State 
appeals.  Reversed  and  remanded,  with  in- 
structions to  overrule  the  demurrer. 

See.  also,  204  Pac.  1041. 

J.  W.  Selden  and  J.  A.  Sorley,  both  of  Ta- 
coma, for  the  State. 

Tucker  &  Hyland.  of  Seattle,  and  Hayden, 
Ijangborne  &  Metzger,  Tacoma,  tm  re- 
spondent. 

MITCHELL,  J.  An  Information  was  filed 
In  the  superior  court  charging  O.  S.  Larson 
Bubstantiaily  as  follows:  That  on  or  about 
January  16,  1921,  he  was  president  and  one 
of  the  directors  of  the  Scandinavian-Ameri- 
can Bank  of  Tacoma,  a  corporatim  oigaged 
In  a  general  l»anklng  business,  and  as  such 
president  he  personally  conducted  the  gen- 
eral management  of  the  bank,  and  did  tboi 
and  there,  as  such  president,  accept,  recdve, 
consent  to,  and  connive  at  the  reception  of 
a  certain  deposit  of  $1,409  from  Qeorge  Chap- 
man by  his  agent,  W.  H.  Reed;  that  the 
money  so  deposited  was  lawful  money  of  the 
United  States,  and  that  the  defradant  then 
and  there  knew,  and  had  good  reason  to  be- 
lieve, that  the  bank  was  at  that  time  unsafe 
and  insolvent 

Upon  arraignment  the  defendant  donnrred 
to  the  information  on  the  grounds :  (1)  Tliat 
It  did  not  substantially  conform  to  the  re- 
qulrem«it  of  section  2059,  Rem.  Code  1916, 
which  provides  that  the  "Information  must 
charge  hut  one  oime,  and  in  one  form  only" ; 
(2)  that  more  tlian  one  crime  is  char^; 
and  (3)  that  the  facta  set  forth  In  the  in- 
formatlim  do  not  constitnte  a  crime.  The 
demurrer  was  sustained.  The  state,  electing 
to  stand  upon  the  InformatiMi  as  drawn,  lias 
appealed  from  the  Judgment  dismissing  the 
action. 

It  appeara  that  the  informatkm  is  founded 
on  section  38^  chaptw  429.  Laws  190&.  eon- 
monly  known  as  the  Criminal  Code  (aeetkm 
2640.  Rem.  Code  1015).  The  section  provides 
against  one  **wlio  diall  accept  or  receive 
*  *  *  any  depoait,  or  wbo  shall  consent 
thereto  or  connive  thereat";  and,  because 
section  81,  diapter  80.  Laws  of  1017,  in  deal- 
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lug  with  the  same  snbject^atter,  omits  the 
words  "or  who  shall  consent  thereto  or  con- 
nive thereat,"  and  because  these  words  are 
used  In  the  information,  considerable  argn- 
ment  has  t>6en  indulged  in  by  both  parties  aa 
to  whether  or  not  tbe  act  of  1917  has  by 
implication  repealed  the  former  law  (section 
2640,  Rem.  Code  1915).  Bnt,  since  the  in- 
formation states  a  cause  of  action  imder 
either  of  the  statutes,  we  do  not  feel  called 
upon,  in  consldertng  the  general  demurrer, 
to  decide  this  feature  of  the  controversy; 
that  is,  whether  or  not  the  later  act  repeals 
the  former  by  implication.  Nor  is  a  deci- 
sion thereon  necessary  for  the  disposition  of 
the  other  causes  of  demurrer,  according  Co 
the  conclusion  we  have  reached  thereon. 

However,  it  is  contended  by  the  respond- 
ent that,  if  it  be  as;;umed  section  2640.  Bem. 
Code  1015,  has  not  been  repealed,  the  infor- 
mation is  bad  for  duplicity ;  that  Is,  because 
it  is  charged  that  the  respondent,  as  presi- 
dent of  tbe  b&ak,  did  accept,  receive,  con- 
sent to,  and  connive  at  the  receipt  of  the 
d^Kwit,  he  is  thereby  accused  of  more  than 
(me  crime.  Attention  Is  called  by  the  re- 
8pond»it  to  the  cases  of  State  DMd,  84 
Wash.  436. 147  Pac.  9;  and  Todd  t.  State,  89 
Tex.  Cr.  R.  99^  228  S.  W.  515,  in  sniqport  of 
that  omtentlon.  An  ezaminatl<m  of  those 
cases  shows  that  In  eacb  tbe  defendant  was 
accused  of  two  or  more  tranaactioDS,  each 
of  which  constltated  a  coo^leted  crime,  and 
each  of  which  bad  no  readily  perceiTed  con- 
nection with  tbe  other  transaction  or  trans- 
actions witti  whicb  the  defendant  was 
diarged.  If  tbe  statute  on  which  this  case 
rests  ifforlded  that  one  should  not  accept  or 
receive  a  deposit,  and  further  i^wTided  that, 
one  should  not  solicit  a  deposit,  whether  It 
was  received  by  the  bank  or  not,  on  Informa- 
tixm  charging  all  of  such  things  would  be 
vulnerable  to  the  claim  of  duplicity.  It 
would  charge  more  than  one  crime,  each  of 
which  would  consist  of  different  elements. 
It  is  not  so  tai  this  case.  The  statute  covers 
but  one  crime.  Different  states  have  more 
or  less  different  statutes  upon  this  subject, 
but,  **as  a  general  rule,  there  are  In  common 
with  all  statutes  three  elements  necessary  to 
the  offense:  (1)  Insolvency  at  the  time  the 
dei>ostt  was  received;  (2)  Icnowledge  Sf  the 
insolvency ;  and  (3)  the  receipt  of  the  de- 
posit" 3  B.  C.  L.  Banks.  {  117,  p.  490.  There 
is  no  crime  in  this  kind  of  a'  case  without 
the  receipt  of  the  deposit ;  and,  whether  the 
one  accused  sliall  accept  or  receive  the  de- 
posit or  consent  thereto,  or  connive  thereat, 
the  crime  end  punlsbment  are  the  same. 
Those  are  but  ways  or  means  by  which  the 
crime  may  be  committed. 

In  tbe  case  of  State  v.  Holedger,  16  Wash. 
443,  46  Pac.  652,  tbe  rule  given  in  1  "Bisbop's 
Criminal  Procedure  (3d  Ed.>  g  580,  was  ap- 
proved.  That  rule  is  as  follows: 


"If  a  statute  makes  it  a  crime  to  do  tUs,  or 
tfaat,  or  that,  mentioning  several  things  <J1b- 
JuDctlvely,  an  may  Indeed,  in  general,  be  charg- 
ed in  a  singl*  count;  but  it  must  use  the  con- 
junettre  'and*  wliere  'or*  occurs  in  the  statnte, 
else  it  wHI  be  defective  as  being  uncertain.  All 
are  but  one  offense,  laid  as  committed  in  dif- 
ferent ways.  And  proof  of  it  In  any  one  of  the 
ways  will  sustain  ttie  allegation.  On  the  other 
hand,  the  indictment  may  e<tually  well  charge 
what  comes  wittiin  a  single  dause.  of  the  stat- 
ute, and  still  it  embraces  the  complete  propor- 
tions of  an  offense." 

The  rule  is  adhered  to  and  announced  in  the 
later  cases  of  State  vi  Newton,  29  Wash.  373, 
70  Pac.  31,  and  State  v.  Pettit,  74  Wash. 
610,  133  Pac.  1034.  To  the  same  effect  see 
29  Cyc.  pp.  379,  380;  Wharton's  Criminal 
Pleading  and  Practice  (9tb  Ed.)  S  251. 

The  crime  charged  against  the  respondent 
is  of  statutory  origin,  and  in  the  cbarging 
part  of  tbe  information  the  words  of  the 
statute  have  been  pursued,  using  the  con- 
nective word  "and"  where  "or"  occurs  in  the 
statute,  according  to  the  rule  approved  by 
the  authorities.  All  of  the  ways  or  means 
enumerated  in  the  information  and  charged 
upon  the  respondent  have  reference  to  the 
same  time  and  place  and  to  the  same  trans- 
action, viz.  on  or  about  January  15,  1921,  in 
Tacoma,  Pierce  county.  Wash.,  and  the  de- 
posit of  $1,409  from  George  Chapman  by  and 
through  his  agent,  W.  H.  Reed.  We  con- 
clude that  the  information  Is  well  within  the 
requirements  of  good  pleading,  and  that  the 
demurrer  to  it  should  have  bera  overruled. 

Reversed  and  remanded,  with  instructions 
to  overrule  the  demurrer. 

PARKER.  O.  J.,  and  FITLLBRTON,  TOL- 
MAK,  and  BSIDOES,  JJ..  omcur. 


PRESTON  et  ax.  v.  CALIFORNIA  MEDICAL 
MISSIONARY  &  BENEVOLENT  ASS'N 
et  al.  (No.  17269.) 

(Supreme  Court  of  Wasbingtmi.  July  6,  1822.) 

1.  Appeal  aed  error  «=3944(l)— No  review  of 
proposed  flndlags  In  ahseaea  of  itateMeat  ef 

facts. 

Where  there  is  no  statement  of  tacts,  the 
trial  court's  refusal  to  make  proposed  findings 
win  not  be  reviewed.. 

2.  Oiiieting  title  «=»40-Reply  held  to  show 
that  eseraw  heftfer  paM  purchase  nimey  te 
graator. 

In  an  action  to  quiet  title  where  a  reply 
alleged  the  placing  of  a  deed  to  plaintiff  in  es- 
crow and  payment  of  tlie  purchase  price,  it  was 
not  error  to  refuse  to  require  plaintiff  to  be 
more  definite  as  to  whom  the  escrow  holder* 
paid  the  money,  as  tbe  reply  wu  sufficient  to 
show  that  it  was  paid  to  grantor. 
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S.  Pleadlig  «s»367(l)-Mo  error  to  refine  to 
reqelre  reply  to  bo  node  nere  Miilte;  !■- 
formatloji  doslretf  Mag  mere  properly  ob- 
tained hy  bill  of  partlealars. 

It  was  not  an  abuse  of  the  trial  court's  dla- 
cretion  to  refuse  to  require  a  reply  to  be  made 
more  definite  as  to  whether  the  InstructiODfl 
from  grantor  to  escrow  holder  were  in  writ- 
ing, and,  if  so,  to  set  forth  a  copy,  since  this 
information  could  b«  more  properly  furnished 
by  a  blU  <rf  particulara  or  by  a  sobiKsna  dncea 
tecum, 

4.  CoRtiMaaco  «=>46<4. 5, 8)  —  Affidavit  not 
showing  materfaJlty  or  substance  of  expected 
evidence  or  diligence  held  Insufflclent. 
A  motion  for  a  continuance  based  on  an  af- 
fidavit, wbidi  failed  to  show,  aa  required  by 
Rem.  Code  1915.  {  322,  the  materiaUty  of  the 
evidence  expected  to  be  obtained,  that  due  dil- 
igence had  been  used  to  procure  it,  or  what  the 
absent  witness  would  have  teati^^  to  if  pres- 
ent, waa  properly  overruled. 

Department  L 

A^eal  from  Superior  CJoort,  Pierce  Coun- 
ty ;  Bmest  M.  Card,  Judges 

Actl<Ht  by  Nathan  M.  Preston  and  wife 
agalnBt  the  GaUforola  Medical  Mlaaionary  & 
Benevolent  Association  and  others.  Judg- 
ment for  plaladCfs,  and  defendants  appeal. 
Affirmed. 

P.  It.  Pendleton,  of  Tacoma.  for  appellants. 
B.  A.  Crowl,  at  Taooma,  for  respondents. 

TOLMAN,  J.  Bespondents,  aa  plalntllfa 
below,  brought  this  action  to  quiet  title  to 
certain  real  properly  in  the  city  of  Tacoma. 
Appellant  was  made  defendant,  and  flled  a 
cross-complaint,  alleging  that  it  was  the  own- 
er of  the  pr<^crty  In  question,  attacking  the 
good  faith  of  the  foreclosure  proceeding  here- 
inafter mentioned,  and  praying  that  its  title 
thereto  be  quieted. 

The  facts,  as  gathered  from  the  record, 
appear  to  be  substantially  as  follows:  One 
Irene  Le  Page,  or  Irene  Anderstm,  as  she 
seems  to  have  been  sometimes  called,  was 
the  owner  of  this  property,  subject  to  a  mort- 
gage in  the  sum  of  $950,  and  interest,  run- 
ning to  one  Arthur  Bouch^.  While  the  ti- 
tle was  In  this  condition  appellant  recovered 
a  judgment  In  the  superior  court  for  Pierce 
county,  against  Irene  Anderson,  in  the  snm 
itf  ^0.70,  and  costs,  caused  execution  to 
be  issued  thereon,  levied  upon  the  property 
in  question,  and  on  April  16,  1916,  the  proi>- 
eety  was  sold  by  the  sheriff  under  such  ex- 
ecution, and  bid  In  by  the  appellant  for  the 
full  amount  of  its  Judgment  A  certificate  of 
sale  was  Issued  to  it,  in  the  usual  form,  and 
thereafter,  on  January  2,  1920,  a  sheriffs 
deed,  in  the  usual  form,  was  duly  Issued, 
which  was  recorded  on  June  10,  1920.  In  the 
meantime  Arthur  Bouctaor,  the  holder  of  the 
mortgage  brouf^t  action  to  foredoee  the 
same,  in  which  action  appellant  and  Irene 


Anderwm  were  duly  and  pr<^>eTl7  made  pai^ 
ties  defradant,  whidi  resulted  in  a  Judgment 
of  forecloeore  rendered  on  the  29tb  day  U 
January.  1917.  Thereafter  Hie  propoty  mi 
duly  sold  by  the  sheriff  In  that  proceeding, 
Bouchor  becoming  the  purchaser  at  BOtii  sale, 
for  the  foil  amount  due  under  the  decree  of, 
foredosure  in  his  favor,  and  a  sherifTs  deed 
was  duly  issued  to  him,  bearing  dat»  May  1^ 
1918,  and  acknowledged  May  20.  1918,  whidi 
waa  thereafter  duly  recorded.  On  May  13, 
1018,  Irene  Le  Page  executed  and  acknowl- 
edged a  contract  for  the  sale  of  the  lots  In 
question  to  the  respondents,  the  purdiase 
price  being  therein  fixed  at  ^,575,  of  whfch 
the  receipt  of  $600  waa  acknowledged,  the 
remainder  to  tie  paid  at  the  rate  of  $20  per 
month,  with  interest.  On  the  same  day,  and 
aa  a  part  of  the  same  transaction,  Arthur 
Boucher  executed  a  warranty  deed  covering 
the  property,  In  which  respondents  were 
named  as  grantees,  and,  according  to  the  al- 
legations of  their  reply,  the  $600  cash  pay- 
ment mentioned  in  the  Le  Page  contract  was 
at  tliat  time  paid  to  Boucher,  and  on  the 
same  day  bis  deed  was  placed  in  escrow  in 
the  Scandinavian-American  Bank,  with  in- 
structions from  him  to  the  bank  to  collect 
the  deferred  payments,  and  upon  the  full  pay- 
ment to  deliver  the  deed  to  the  grantees.  It 
Is  further  allied  that  final  payment  was 
made  on  the  15th  day  of  October,  1920,  to 
the  bank,  and  the  deed  was  thereupon  deliv- 
ered to  respondents, 

[1]  From  a  decree  awarding  the  respond- 
ents the  reli^  prayed  for,  appellant  brings 
the  case  here  by  appeal,  alleging  as  error,  the 
refusal  of  the  court  to  entertain  their  mo- 
tion directed  to  respondent's  reply  in  cer- 
tain features,  the  refusal  to  make  findings  of 
fact  as  proposed  by  it,  and  the  denial  of  its 
application  for  a  continuance.  As  no  state- 
ment of  facts  is  brought  here,  we  cannot  re- 
view the  court's  refusal  to  make  findings  as 
proposed  by  appellant,  and  the  other  matters 
do  not  require  extraded  discussion. 

[21  The  rei^,  as  we  have  seen,  by  way  ot 
explanation  and  denial  of  the  all^ticnis  of 
ai^Uant  to  the  effect  that  Irene  Andersoiw 
or  Le  Page,  invfited  by  the  sale  from  Boudi* 
er  to  respondrats,  seta  forth  the  facts  show- 
ing the  receipt  of  the  cash  payra»t  by  Boadi- 
er,  and  the  placing  of  his  deed  in  escrow,  to 
be  delivered  {mly  On  the  paymoit  of  the  bal- 
ance of  the  purchase  price;  and,  since  it 
was  his  deed,  delivered  In  escrow  by  him, 
the  allegation,  iwoperly  construed,  can  mean 
only  that  the  purchase  price  so  paid  was  bli 
m<»i^,  and  was  required  to  be,  and  was  paid 
to  him  by  the  escrow  holder.  Tbia  being 
true,  the  court  did  not  err  in  not  requiring 
the  r^ly  to  be  made  more  definite  and  co^ 
tain  so  as  to  state  what  part  <tf  the  pnidiaBt 
price  of  ^,576  was  paid  to  BcwSsa,  and 
what  part  was  paid  to  Irene  Anderson. 
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[3]  Nor  can  we  say  that  the  court  erred  in 
denying  appellant's  motion  to  require  t^e  re- 
ply to  be  made  definite  and  certain  as  to 
whether  the  InstructlOQB  from  Boucher  to  the 
escrow  holder  were  in  writing,  and,  if  so,  to 
set  forth  a  copy.  This  is  a  matter  largely 
within  the  discretion  of  the  trial  court,  and 
the  information  desired  would  be  more  prop- 
erly furnished  by  a  bill  of  particulars  than 
by  pleading  the  evidentiary  facts.  No  blU  of 
particulars  was  demanded.  In  any  event  evi- 
dence as  to  the  fact  might  readily  be  produc- 
ed upon  the  trial  by  the  proper  service  of  a 
subptena  duces  tecum,  and  for  aaght  the  rec- 
ord shows  was  so  produced. 

[4]  The  motion  for  a  continuance  was  bas- 
ed upoD  an  affidavit  by  appellant's  attorney, 
which  falls  to  state  facts  such  as  are  requir- 
ed by  the  statute  (Rem.  Code,  8  322),  in  that 
the  affidavit  wholly  falls  to  show  the  matert- 
allty  of  the  evidence  expected  to  be  obtained, 
that  due  diligence  had  been  used  to  procure 
it,  or  what  the  absent  witness  would  have 
test!  Bed  to  if  present 

Finding  no  error,  the  judgmmt  annealed 
from  is  affirmed. 

PARKER,  0.  J.,  and  MITCHEm 
BRIDGES,  and  FDIXERTON,  JJ.,  concur. 


(121  Waab.  28) 

MOORE  V.  MARINE  FIREMEN,  OILERS 
WATERTENDERS*  UNION  OF  THE 
PACIFIC.    (No.  17242.) 


(Supreme  Court  of  Washington. 

1022.) 


Jtdy  13, 


1.  Trade  aalons  «=35— One  appointed  at  nass 
meeting  of  aaloa  as  ohalrman  of  locdtout 
eommlttM  held  act  eatltled  to  oompensatlon. 

Where  the  by-laws  of  an  incorporated  la- 
bor union,  providing  that  a  member  appointed 
at  a  regular  meeting  on  a  committee  to  trans- 
act necessary  basineas  should  be  paid  for  his 
•errices  and  the  conatitntion  of  the  union  pro- 
vided for  a  time  for  regular  meetings  and  that 
no  monetary  matter  could  be  acted  upon  at 
a  special  meeting,  a  person  aelected  as  chair- 
man of  a  lockout  committee  at  a  special  meet- 
ing of  a  local  branch  of  the  union  was  not 
entitled  to  compensation  for  his  services,  since 
under  the  esnstitntlon  no  regular  meeting  could 
he  held  except  at  the  residence  of  the  local 
onion,  and  be  was  not  selected  at  a  regular 
meeting. 

2.  Trade  unions  Member  of  lakor  ailon 
olalaiing  coMpematloa  tor  work  done  far 
unloa  I*  boBBri  by  by-laws  and  oonstltutlon 

of  BBlOB. 

A  member  of  a  labor  anion,  claiming  com- 
pensation for  services  rendered  as  a  chairman 
of  a  lockout  committee,  is  bound  hy  the  consti- 
tution and  by-laws  of  the  union  relating  to 
compensation  of  members  appointed  to  com- 
mittees. 


Department  2. 

Appeal  from  Superior  Court,  fflng  Coon^; 
Austin  B.  Griffiths^  Judge. 

Action  by  J.  Moore  against  the  Marine 
Firemen,  Oilers  &  Watertenders*  Union  of  the 
Pacific.  From  judgment  for  plaiatlfl,  de- 
fendant appeals.  Reversed. 

Paul  A.  McCarthy,  of  San  Francisco.  Gal., 
and  Peters  &  PoweU,  <tf  Seattle,  tot  appe- 
lant 

Mark  M.  litchman,  of  Seattle,  for  respond- 
ent 

HOLCOMB,  J.  Appellant  ia  a  labor  union, 
and  is  also  a  corporation,  organized  under 
the  laws  of  the  state  of  Callfernia,  having 
its  principal  office  and  headquarters  In  San 
Francisco,  and  branch  offices  in  charge  of 
agents  In  other  Pacific  Coast  ports,  Including 
(Seattle.  The  object  of  the  corporation, 
among  other  things,  is  to  maintain  good 
working  conditions  for  Its  members,  as  stat- 
ed in  the  preamble  to  its  constitution. 

On  and  prior  to  May  8, 1921,  one  J.  Carney 
was  the  agent  in  charge  of  the  branch  of  the 
union  in  Seattle.  On  May  6,  1921,  a  lockout 
had  occurred  In  Seattle,  at  which  time  the 
agent  of  the  union  in  Seattle  was  absent. 
The  lockout  involved  three  unions,  appellant 
union,  the  Sailors'  Union,  and  the  Marine 
Cooks  &  Stewards'  Union.  A  meeting  was 
thereupon  held  at  the  Sailors'  Hall  In  Seattle, 
and  not  at  tbe  hall  of  appellant  union,  which 
was  ai^arently  a  voluntary  meeting  held  by 
common  consent,  and  not  called  by  any  officer  . 
or  agent  of  the  union,  or  after  notice.  The 
members  of  the  several  unions  were  appointed 
by  the  meeting  as  committees  to  organize  the 
men  for  picket  duty  In  resisting  the  lockout 
Tbe  committee  for  appellant  union  was  com- 
X>oBed  of  respondent  and  four  or  five  others. 
They  performed  services  as  committeemen 
until  May  26,  when  another  meeting  was  In- 
formally held,  at  which  the  same  persons 
were  elected  to  act  as  a  lockout  committee 
for  tbe  appellant  union,  and  respondent  was 
made  chairman.  The  meeting  of  May  26 
seems  to  have  been  held  for  the  purpose  of 
determining  a  controversy  as  to  strike  ben- 
efits in  lien  of  board  at  a  restaurant  and  to 
settle  differences  between  tbe  local  members 
of  the  union  and  the  local  agent,  Carney. 

Respondent,  a  member  of  tbe  union  and  a 
member  of  the  lockout  committee,  brought 
this  case  to  recover  compensation  for  serv- 
ices as  a  member  and  chairman  of  the  lock- 
out committee  during  the  period  of  the  lock- 
out, which  lasted  from  May  6,  to  July  28. 
1921.  Be  based  his  action  npon  a  by-law  of 
tbe  union  reading  as  follows: 

"Section  16.  Any  member  appointed  at  a 
regular  meeting,  on  any  committee,  to  trans- 
act any  neceasary  business,  or  perform  any 
work  for  thia  union,  shall,  if  such  busineas  or 
work    requires    attendance    during  working 
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honrs,  be  paid  tor  his  servicea.  Such  par  shall 
Dot  exceed  five  dollare  ($5)  per  day." 

Thfi  oonatltation  <tf  tbe  union  contalna  tbe 
f i^owlng  proTisknui:  ■ 

"Article  n. 

"Sectton  A.  This  tmion  sfaall  be  composed 
of  one  headqaartera  and  branches  to  be  es- 
tablished along  the  Coast  from  time  to  time  as 
the  necessit;  tor  sndi  branches  arises. 

"Section  C.  San  Francisco  shall  be  the  head- 
quarters of  this  union  and  its  brandies. 

"Section  B.  Each  brandi  shall  bear  the 
name  of  Its  respective  locality." 

Regular  meetings  are  iHOTlded  tor  by  tbe 
Ccmatitiition,  aa  ftdlowa: 

-Article  X 

"Section  A.  The  regular  meetings  of  this 
nnioD  shall  be  held  on  Tuesday  of  each  week, 
commencing  at  7  p.  m.  *  *  *  Fifteen  mem- 
bers in  good  standing,  shall  form  a  quorum  to 
transact  any  and  all  business. 

"Section  B.  Special  meetings  may  be  called 
by  the  flnandal  secretary  or  by  a  written  re- 
quest signed  by  twenty-fire  members  In  good 
standing,  and  presented  to  the  president,  or, 
in  his  absence,  to  the  vice  president  or  finan- 
cial secretary,  stating  the  cause  of  such  ur- 
gency. 

"No  other  business  than  tliat  for  wUeh  It 
may  have  been  called  shall  be  transacted  at  a 
spedal  meeting: 

"Twenty-five  members  shall  constitute  a 
quorum.   •   •  • 

"Section  0.  In  no  case  can  any  monetary 
matter  be  acted  apon  at  a  special  meeting.** 

[1]  Tbe  trial  court  found  that  the  plaintiff 
was  appointed  or  emtdoyed  at  a  regular 
meeting  of  tbe  union,  and  that  under  tbe 
proTiBi<m  of  Uie  by-law  upon  which  his  ac- 
tion was  based  be  was  entitled  to  compen- 
sation at  tbe  rate  of  not  to  exceed  $5  per 
day,  and  that  he  worked  12  weeks  or  84  daj'S, 
making  a  total  of  $420,  from  which  should 
be  deducted  and  was  deducted  tbe  sum  of 
$60,  which  had  been  paid  to  respondent  for 
strike  benefits. 

The  trial  court  was  In  error.  No  regular 
meeting  cA  the  union  was  held,  or  could  be 
held,  In  Seattle,  under  the  constitution  of  the 
tmion.  No  regular  meeting  could  be  held  at 
any  place  except  at  San  Francisco,  tbe  cor- 
porate headquarters  and  place  of  business 
of  the  union,  nor  could  any  special  meeting 
such  as  might  have  been  held  in  Seattle  on 
Hay  26,  although  it  was  called  In  accord- 
ance with  the  Constitution  of  the  union,  pass 
upon  any  monetary  matter.  But  tbe  special 
meeting  was  not  such  spedal  meeting  as 
was  contemplated  by  tbe  OonstitutloD  of  the 
union,  but  was  merely  a  voluntary  mass 
meeting. 

[I]  This  unloh  la  not  only  a  labor  union, 
but  la  a  otMi^oration.  Its  constitution  and 
by-laws  constitute  the  law  for  it,  by  which 
respondent  must  abide. 


Respondent  had  do  rUfftt  to  leoom,  aid 
tbe  Judgment  la  reveaed. 

PAREBB,  a  J.,  and  UAIN.  MAXJKUH' 
TOSH,  and  HOYBT,  33.,  concor. 


(120  Wa^  m 

BEECHER  at  aL  V.  THOMPSON. 

(No.  16997.) 

(Snpreme  Court  of  Washington.   June  23; 
1922.) 

1.  Pleading  «»l80(t)-.Tbat  oaniplalRt  stattt 
legal  retlef  and  repry  astted  oqaltabia  raHaT 

set  a  departure. 
Where  plaintiff  brought  replevin  for  a  track 
claiming  as  mortgagee  and  also  as  assignee  of 
the  mortgagor's  interests,  and  defendants  in 
the  cross-complaint,  set  up  and  asked  for  fore- 
closure of  a  mechanic's  lien,  prior  to  defend- 
ant's lien,  and  plaintiff  filed  a  reply  asking  for 
forclosure  of  bis  mortgage,  defendant  having 
asked  for  equitable  relief,  hi*  contention  that 
there  was  a  departure,  as  tiie  complaint  stat* 
ed  a  legal  action  and  the  reply  an  equitatde  ac- 
tion, waa  without  merlL 

2.  Chattel  mortflages  ^138(1)— Superlw  ta 
subseqaeat  ■leohanlc't  Ilea. 

A  chattel  mortgage  given  before  the  fur- 
nishing of  labor  and  material  on  the  chattel 
is  superior  to  the  lien  for  such  labor  and  mt- 
terials.  • 

3.  Chattel  mortgages  «=>240— AaslgaaMrt  cf 
mortgager's  laterests  to  martgagae  beM  net 
a  Rierger  givlag  priority  to  wbseqaeat  U»l 

Where  there  Is  nothing  to  indicate  aodi 
an  intention,  the  mere  assignment  ftf  mortga- 
gor's interests- In  a  chattel  to  tiie  mortgagee 
does  not  result  in  a  merger  giving  priority  to 
a  subfeguent  mechanic's  lien,  the  presomptiM) 
being  against  a  merger,  where  it  ia  to  the  in- 
terest of  the  mortgagee  that  there  should  not 
be  one. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 

Austin  E.  Griffiths,  Judge. 

Action  by  H.  W.  Beecher  and  aDodNr 
against  Walter  Thompson.  From  a  Judgonot 
for  defendant  and  a  refusal  to  grant  a  new 
trial,  plaintiffs  appeal.  Reversed,  and  neir 
trial  granted. 

Kerr,  McOord  &  Irey,  of  Seattle^  for  app^ 
lanta. 

E.  £f.  Rlnehart,  ot  Seattle  for  respondent 

MACKINTOSH,  J.  Tbe  trial  court,  upon 
the  following  findings  of  fact,  entered  a|adg' 
meat  in  favor  of  tbe  respondent,  toredosing 

bU  lien: 

"I.  That  plaintiffs,  W.  H.  Beecher  and  Dtr- 
rah  Corbet,  at  all  times  herein  luentioned  were 
copartners  as  Beecher  &  Corbet,  and  Walter 
Thompson,  defendant,  a  sole  trader  as  Utility 
Oarage. 
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That,  on  or  about  October  3,  1919,  one 
A.  B.  Codr  was  the  owner  of  one  Packard 
truck,  domp  body,  factory  No.  31477,  model 
4A;  that  on  said  date  the  said  Cody  gave  a 
mortgage  to  plaintiffs  on  the  said  track  in  the 
Bom  of  $1,860;  that  during  the  month  of  De- 
cember, 1919,  plaintiffs  began  forecIoBare  pro- 
ceedings oa  said  mortgage,  which  proceediDgs 
they  abandoned  on  or  prior  to  April  20,  1920; 
that,  on  or  about  January  9,  1920,  said  truck 
was  delivered  to  defendaots  tor  repair  work, 
and  cooversloD  of  the  same  into  a  trailer  truck, 
defendant  betog  an  automobile  repair  and  ga- 
rage keeper,  the  delivery  being  made  by  si^ 
Cody.  Of  these  facts  plaintiffs  were,  when 
work  was  In  progress,  advised,  and  to  which' 
they  at  no  time  made  objection.  Defendant 
thereupon  performed  labor  upon  and  furnished 
materials  for  the  repair  and  alteration  of  said 
truck  as  aforesaid,  of  the  value  of  $110.50, 
and  stored  said  truck  from  the  said  date  of  its 
delivery  to  him  to  the  present  time,  without  in- 
terruption, said  storage  being  of  the  value  of 
fl60;  no  part  of  either  of  aaid  items  has  been 
paid;  that  «r  about  April  20.  1920,  said 
Cody  sold  and  assigned  all  interest  in  said 
trn<^  to  the  plaintilfs  by  his  legal  representa- 
tive, he  having  £ed  prior  thereto. 

"m.  That  defendant  has  a  lien  on  said  track 
for  the  charges  aforesaid;  that  no  part  of 
•aid  chains  have  been  paid." 

[1]  The  first  question  presented  by  this  ap- 
peal ts  raised  by  the  respondent,  who  claims 
tbat  the  appellants'  r^ly  constituted  a  de- 
parture from  the  complaint.  The  pleadings 
present  the  following  situation:  The  com- 
plaint, which  was  one  In  replevin,'  alleges 
that  the  appellants  were  entitled  to  posses- 
sion for  the  reason  tbat  they  held  the  chat- 
tel mortgage  upon  the  truck  in  question,  and 
thereafter  had  received  an  assignment  of 
the  owner's  interest  therein.  To  the  com- 
plaint the  respondent  answered  denying  that 
the  appellants  were  entitled  to  possession, 
and  set  up  In  a  cross-complaint  his  claim  for 
a  lien  for  services  performed  on  the  truck, 
and  asked  foreclosure  thereof.  To  the  new 
matter  in  this  answer  the  appellants  filed 
an  amended  reply,  which,  la  substance,  states 
that,  although  the  respondent  may  have 
a  right  to  a  lien,  yet  that  the  appellants 
would  have  a  right  to  foreclose  their  mort- 
gage as  against  such  a  subsequent  lien,  and 
asked  that  the  mortgi^  be  so  foreclosed. 
It  is  the  respondent's  position  that  the  ac* 
tion,  having  been  begun  as  one  at  law,  the 
appellants  are  not  entitled  therein  to  the 
equitable  remedy  of  foredosure  ot  their 
mortgage,  and  that  such  a  departure  can- 
not be  sanctioned. 

As  we  view  the  situation,  the  contention 
la  witbont  merit,  for  the  reascm  that  the  re- 
spondent,  by  his  cross-complaint,  had  asked 
the  court  of  equity  to  foredoae  his  lien,  and 
in  answer  thereto  the  appellants  allege  such 
rights  as  entitle  them  to  equitable  relief.  If 
such  pleadings  were  not  allowed  in  this  ac- 
tion It  would  only  result  in  the  iM'osecutlon 
«C  two  suits  Instead  of  <m»,  where  the  result 
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would  have  to  be  the  same  as  that  obtained 
In  the  one  action.  We,  therefore,  hold 
against  this  poBltl(m  of  the  respondent. 

[2,  3]  There  being  no  statement  of  facts  In 
the  case  and  no  exceptions  to  the  exclusion 
or  admission  of  testimony,  the  only  question 
is  whether  the  findings  of  fact  sustain  the 
Judgment.  This  brings  up  the  question  as 
to  whether  there  has  been  a  merger  of  thei 
legal  title  and  the  Interest  of  the  mortgagee, 
so  that  the  respondent  is  entitled  to  the  fore- 
closure of  his  lien.  The  dmttel  mortgage 
given  before  the  furnishing  of  labor  and  ma- 
terial upon  the  chattel  Is  superior  to  the  Hen 
for  such  labor  and  materials.  Rothweller  v. 
Wlnton  Motor  Car  Co.,  92  Wash.  216,  168 
Pac.  737.  Therefore  the  appellants'  mort- 
gage gave  them  a  right  superior  to  the  re- 
spondent'8  lien.  The  qnration  la  whether  the 
subsequent  acquiring  of  title  by  assignment 
of  the  legal  title  resulted  In  a  merger  which 
could  give  preferoice  to  Uie  resptrndflstf s  Iten 
over  Uie  appenante*  titles  The  general  rule 
la  that  the  passlnff  of  the  Interest  <^  botti 
mortgi^r  and  mortgagee  into  the  same  per* 
son  (Soee  not  reenlt  In  a  dJsdiarge  <tf  the 
mortgage  on  the  theory  of  a  nurger,  unless 
It  waa  so  Intended  the  parties.  As  stated 
In  11  a  J.  6S8: 

"The  assignment  of  interests  of  both  mort- 
gagor and  mortgagee  to  the  same  person  will 
not  operate  to  discharge  the  mortgagee  on 
the  doctrine  of  merger,  unless  the  parties  so  in- 
tended. A  fortiori,  after  the  mortgagee  has 
parted  with  his  Interest  an  assignment  of  the 
equity  of  redemption  to  him  does  not  eztlngnish 
tbe  mortgage.  The  IntentiOQ  that  the  mortgage 
lien  shall  be  eztingoisbed  will  not  be  presum- 
ed, where  the  interest  of  the  purchaser  of  the 
mortgage  and  the  mortgaged  property  requires 
that  the  mortgage  shall  remain  in  force,  as 
where  the  result  of  the  merger  would  be  to 
give  priority  to  Intervening  Ifena,  and  a  trans- 
fer of  tbe  mortgaged  property  to  tbe  holder 
of  the  mortgage  expressly  sab^ct  to  the  mort- 
gage debt,  evidenctt  an  intention  that  no  mw- 
ger  shall  b«  effected." 

TbUi  court  has  followed  that  mle  In  sev- 
eral dedslotts.  Hltchcod:'  t-.  Nlz<m,  16  Wash. 
281,  47  Pac.  412;  Mommoison  t.  Angle.  17 
Wash.  S94,  49  Pac.  484;  Stewart  t.  Eaton. 
20  Wash.  8TO,  SS  Pac.  814;  Chase  National 
Bank  T.  Hastings,  20  Wash.  488,  Pac.  674 ; 
Fitch  V.  Applegate,  24  Wash.  20. 64  Pac.  147; 
Snmmy  t-  Ramsey,  S3  Wash.  93,  101  Pac. 
606 ;  Connectlcnt  Investment  Oo.  r.  Demlck, 
106  Wash.  268.  in  Pac.  676L 

The  rule  Is  stated  as  follows,  In  the  note 
to  39  L.  B.  A.  (N.  S.)  834: 

"The  lesser  estate  in  land  will  merge  In  tbe 
greater  whenever  tbe  two  estates  are  owned  by 
the  same  person.  This  role,  however,  does  not 
apply  where  such  merger  would  be  inimical  to 
the  interests  of  the  owner.  Hence,  unless  an 
mtention  to  merge  with  knowledge  of  a  junior 
lien  or  liens  clearly  ^»pears,  no  merger  re* 
suits  from  the  aoquirement  by  the  holder  of  the 
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senior  mortgase  of  the  hiteresti  of  the  mort- 
gagor, and  the  senior  mortgage  retains  its  pri- 
ority as  against  all  Junior  or  interrening  liens 
□IKiD  the  mortgaged  property." 

There  Is  nothing  Id  this  case  to  Indicate 
any  Intention  to  merge  the  legal  title  and  the 
Interest  of  the  mortgagee  so  that  the  priority 
which  the  anwUants  held  over  the  respond- 
mVs  lien  would  be  lost.  Bqui^  will  not  hold 
transactions  such  as  Is  rerealed  by  the  find- 
ings of  fact  here  to  be  a  merger,  when  the 
natural  conclusion  from  those  fact^  must  be. 
without  any  other  evidence  of  the  Intention 
of  the  parties,  that  the  mortgagee  did  not 
Intend  to  have  a  merger  result,  it  being  more 
beneficial  to  him  to  maintain-  his  interest 
under  bis  prior  mortgage,  and  there  being 
no  Intention  manifested  to  make  the  luter- 
Toilng  Uen  superior  to  his  prior  rights  or 
accept  and  pay  such  Uen.  As  was  said  in  Mc- 
Creary  t.  Coggeshall.  74  8.  G.  42,  53  S.  E. 
078,  7  L.  B.  A.  (N.  S.)  433,  T  Ann.  Cas.  093: 

"The  view  generally  held  Is  that  inerger  is 
not  favored  in  the  coarts  of  law  or  equity,  and 
in  eqni^,  at  least,  it  will  not  take  place  if  op- 
posed to  the  intentioa  of  the  parties  either 
actually  proved  or  Implied  from  the  fact  that 
merger  would  be  against  the  interest  of  the 
party  in  whom  the  several  estates  or  interests 
have  united.  This  doctrine  is  sustained  by  an 
unbroken  current  of  authority  in  the  otlier 
states  of  the  Union  and  in  England." 

There  Is  nothing  in  the  circumstances  sur- 
rounding this  case  which  show  other  than 
an  intention  on  the  part  of  the  appellants 
to  hold  their  rights  under  the  mortgage. 
Mere  silence  Is  not  sufficient,  the  presump- 
tion being  against  a  merger  where  It  Is  to 
the  interest  of  the  mortgagee  that  there 
should  not  be  one.  the  taking  of  the  legal 
title  not  being  suffident  of  ItseU  to  overcome 
that  presumption. 

It  therefore  follows  that  the  Judgment  bas- 
ed on  the  flndtngs  is  Incorrect;  the  motion 
for  a  new  trial  should  have  beu  granted. 

PARKER,  O.  J.,  and  MAIN,  HOXXX>MB, 
and  BOVEY.  concur. 


(121  Waih.  43) 

SCHOOL  DIST.  NO.  176  OF  KING  COUNTY 
V.  SANFORD  et  MX.   (No.  17087.) 

(Supreme  Court  of  Washington.  July  IS, 
1922.) 

Soliools  asi  school  distrfets  «»«9— Tbird*ciasi 
district  authorized  to  sell  real  estate  ether- 
wise  tfaas  for  eash. 

Bern.  Code  191S,  |  4511,  provides  that,  if 
the  value  of  property  to  be  sold  by  first-class 
districts  is  less  than  $2,000,  directors  may  sell 
on  such  terms  as  they  may  decide,  but  if  over 
that  amount  the  sale  must  be  for  cash,  but  sec- 


tions 4522  and  463S,  governing  sales  by  second 
and  third  class  districts,  provide  the  board 
shall  sell  real  estate  as  directed  by  vote  so  to 
do,  and  is  sflent  as  to  what  kind  of  a  sale  may 
be  suthorized,  and  henee  a  thlrd-dass  district 
may  sue  otherwise  than  for  cash,  thooi;h  au- 
thority to  sue  does  not  of  Itself  imply  auUiority 
to  sell  on  credit. 

D^rtmoit  2. 

Aiveal  from  Stqpefflw  Oourt,  King  Coanty ; 
Everett  Smith,  Judge. 

Action  by  School  District  No.  176  of  King 
County,  Wash.,  against  A.  N.  Sanford  and 
wife.  From  Judgment  for  plaintiff,  defend- 
ants appeal.   Reversed  and  remanded. 

B.  C.  Million,  of  Seattle,  for  appellants. 
Malcolm  Douglas  and  Arthur  Schramm," 
Jr..  both  of  Seattle,  t<a  re^KmdfnL 

IfACKINTOSH,  J.  Can  a  aehool  district 
of  the  third  class  sell  real  estate  otherwise 

tihan  for  cash?  mils  Is  the  questiwi  to  be 
answered  in  this  case,  which  artaea  from  the 
sustaining  of  the  donurrer  to  the  affinnatlve 
defense  of  the  appdlants,  who  are  b^ng  sued 
In  ejectment  The  affirmative  defaise  pleads 
that  the  voters  of  the  plalntUf  school  ^strict 
"did  decide  to  and  did  auUiortze  the  board 
of  directors  of  plaintiff  to  enter  into  a  con- 
tract for  the  sale  of  said  pmperty,"  and  that 
thereafter,  in  pursuance  of  such  election,  the 
board  of  directors  entered  Into  a  contract  of 
purdiase  and  sale. 

Authority  to  sell  does  not  of  Itself  imply 
authority  to  sell  on  credit  The  prestimption 
is  that  the  sale  Is  to  be  for  cash.  Winders 
v.  Htll,  141  N.  C.  604,  54  S.  a  440.  This 
presumption  can  be  overcome  In  several 
ways,  and,  If  the  act  giving  the  authority 
can,  when  fairly  read,  show  an  intention 
of  not  confining  the  sales  to  cash,  the  pre- 
sumption will  be  successfully  met  Section 
4511,  Rem.  Code,  relating  to  the  sale  by 
directors  of  first-class  school  districts,  pro- 
vides that,  If  the  value  of  the  proi>erty  to 
be  sold  Is  less  than  $2,000,  the  directors 
may  sell  It  on  such  terms  as  they  may  de- 
cide, but  If  the  value  Is  over  that  amount  the 
directors  must  be  authorized  by  vote  of  the 
electors  to  sell,  and  that  the  "sale  must  be 
made  for  cash."  Section  4522,  Rem.  CSode, 
governing  sales  by  second-class  districts,  and 
section  4538,  Rem.  Code,  concerning  sale  by 
third-class  districts,  are  in  all  essentials  the 
same,  and  provide  that — 

"The  board  shall  build  or  remove  sdioolhons- 
es,  purchase  or  sell  lots  or  other  real  estate  as 
directed  by  vote  so  to  do.** 

The  section  Is  silent  as  to  what  klud  of  sale 
may  be  authorized.  Sales  are  of  various 
kinds,  and  there  Is  nothing  in  the  statute 
which  Indicates  that  the  Legislature  did  not 
Intend  to  authorise  the  direetm  of  districts 
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of  tbe  first  and  second  (daBses  to  Alther  sell 
for  cash  or  on  terms  or  to  enter  Into  any 
contract  of  sale  that  Is  known  to  tbe  law. 
The  fact  that  the  Legislature,  In  dealing  with 
the  question  of  the  sale  of  property  by  school 
districts  of  tbe  flrst  class,  spedflcally  pro- 
vided that  those  sales  which  are  authorized 
by  the  voters  shall  be  for  cash,  and  remained 
silent  as  to  the  sort  ot  sales  that  can  be  au- 
thorized by  the  voters  in  second  and  third 
class  districts,  would  seem  to  Indicate  a  rec- 
<^ition  by  Uie  Legislature,  not  only  that 
sales  may  be  of  different  characters,  but,  by 
restricting  districts  of  the  first  class  to  sales 
for  casta  by  implication,  and  by  Implication 
to  have  inteiided  to  allow  the  voters  of  the 
second  and  third  class  districts  to  provide 
tor  sales  upon  credit,  time,  etc.  In  the  case 
of  Washlngton-Oregtm  Corporation  v.  Che- 
balls,  TO  Wash.  442.  186  Pac.  681.  this  court 
said: 

"If  the  statute  required  the  bonds  to  be  sold 
In  any  pardcnlar  manner,  no  sale,  unleBS  in  the 
manner  provided  In  the  statote,  would  be  valid. 
But  oar  statute  contains  no  requirement  of  this 
character.  It  provides  only  for  tbe  sale  of  the 
bonds  In  such  manner  as  the  corporate  au- 
thorities ehall  deem  best,  thus  vesting  in  them 
a  discretion  as  to  the  method  of  sale  or  dis- 
posal. Because  the  statute  uses  tbe  word  'sale' 
does  not  neeesearily  imply  that  the  bonds  can 
only  be  disposed  of  for  cash  and  the  cash  Uias 
obtained  paid  to  tiie  contractor.  Tiedeman,  in 
Us  work  on  Sales,  |  12,  says:  'Altjiongh  it  has 
been  sometimes  held  that  the  sale  must  be  a 
transfer  for  money,  and  that  every  other  trans- 
fer Is  an  exchange  or  barter,  the  better  opin- 
ion is  that  the  transaction  is  still  a  sale,  al- 
though the  transfer  is  made  for  something  else 
than  money,  provided  each  article  is  trans- 
ferred at  an  agreed  or  marlcet  value,  so  that 
the  one  thing  is  received  in  paymeot  of  the 
price  of  the  other.'  In  so  far  as  this  definition 
would  nuike  the  contract  between  the  city 
uid  the  contractor  a  sale  of  the  bonds  because 
the  bonds  and  the  construction  were  exchanged 
at  an  agreed  valuation,  the  bonds  at  their  face 
value,  and  the  construction  at  the  price  bid 
and  accepted,  it  Is  supported  by  tbe  authorities. 
A  statute  of  New  Jersey  authorised  township 
commissioners  to  Issue  and  dispose  of  bonds 
in  aid  of  railway  construction  at  not  less  than 
par,  and  that  the  money  so  raised  by  any  loan 
or  sale  of  the  bonds  should  be  invested  in  bonds 
of  the  railway  company.  The  commissioners. 
Instead  of  selling  tbe  bonds  and  investing  their 
proceeds  in  bonds  of  tbe  railway  company,  ex- 
changed them  for  a  like  amount  of  the  railway 
company  bonds,  and  it  was  held  to  be  a  compli- 
ance with  the  statnte.  Montclair  v.  Bamsdell, 
107  U.  S.  147.  A  like  ruling  was  made  hi  Cady 
V.  Watertown,  18  Wis.  338,  constrnlng  a  stat- 
ute authorizing  the  commissioners  to  negotiate 
the  sale  of  bonds  and  use  the  proceeds  in  pur- 
<diasiDg  sites  for  schooltaouses  and  other  pur- 
poses. Tbe  commissioners  accepted  a  deed 
from  Cady  and  delivered  to  him  bonds  In  pay- 
meift  It  was  contended  tliat  the  commlsaiott- 
en,  tnider  tbe  act,  bid  ao  power  to  dispoaa  of 


the  bonds  except  by  sale  for  cash.  Tbia  con-' 
tention  was  ovenruled,  the  court  saying -In  Its 
holding  that  there  was  nothing  In  the  act  which 
required  the  sale  of  tbe  bonds  for  cash;  that 
the  exchange  of  them  for  school  sites  was  a 
sate  of  them  within  tbe  meaning  of  tbe  law. 
and  that  it  was  not  a  departure  from  the  power 
to  negotiate  a  sale  to  pay  for  the  property  pur> 
cbosed  In  these  securities  without  resorting  to 
tbe  idle  ceremony  of  first  selling  ttie  bonds  for 
cash  and  then  paying  the  niouey  so  received  to 
the  owner  of  the  site.  A  third  case  in  point  is 
O'Neill  V.  Yellowstone  Irr.  DisL,  44  Mont.  492, 
121  Pac.  283.  where  s  statute  providing  for  the 
issuance  of  bonds  for  an  irrigation  district  de> 
dared  that  tbe  bonds  so  Issued  should  be  sold. 
The  court  held  that  this  Imposed  no  restriction 
upon  tbe  district  eommlsrionen  in  exchanging 
the  bonds  for  water  rights,  rights  of  way,  etc, 
tbe  court  saying:  **  *  *  An  exchange  of , 
the  bonds  of  the  district  for  tbe  property  of 
the  company  at  Its  cash  value  was  a  sale  of 
them,  the  same  as  If  they  had  been  sold  for 
cash,  •  •  •  •  Other  supporting  authorities 
are:  Germania  Sav.  Bank  Town  of  Darling- 
ton, 60  S.  C.  337,  27  S.  E.  846;  Meyer  v.  Mus- 
catine, 1  Wall.  384:  Wiley  v.  Board  of  Educa- 
tion, 11  Minn.  371;  Harris,  Municipal  Bonds, 
n.  342;  McQuillin,  Municipal  Corporations,  | 
2303." 

Had  a  vote  of  the  people^  as  we  have  al- 
ready Indicated,  merdy  glvai  tbe  board  ot 
directors  authority  to  sell,  tlie  presumption 
would  be  that  that  v<^  would  not  have  war 
thorized  the  board  to  enter  Into  a  contraot 
of  sale  such  as  that  set  out  In  the  afflrma- 
tlre  defense.  In  tbe  case  of  School  Distrldt 
V.  Insurance  Co.,  92  Me.  330,  It  was  decided 
under  sudi  circumstances  "that  a  special 
authority  or  direction  to  sell  does  not  au- 
thorize a  sate  on  credit"  Under  such  cir- 
cumstances there  would  be  no  evidence  over- 
coming the  presiunption  that  a  cash  sale 
only  was  authorized.  Tbe  Maine  case  recog- 
nizes that  proof  of  custom  to  the  contrary 
or  a  ratification  by  the  voters  of  the  credit 
sale  would  have  overcome  the  presumptlott 
and  validated  the  sale.  But  the  defmse  al- 
leges that  the  vote  was  an  authorization  to 
enter  Into  a  contract  of  sale,  and  that  the 
contract  was  the  one  authorized  by  the  vot- 
ers. Tbe  demurrer,  of  course,  admits  the 
truth  of  these  allegations. 

We  therefore  hold  that,  the  voters  having 
authorized  the  making  of  the  sale  by  con- 
tract, the  act  of  the  board  of  directors  tn 
conformity  with  that  direction  of  the  voters 
of  the  district  was  lawful,  and  the  demurrer 
to  the  affirmative  defense  should  not  have 
been  sustained. 

The  Judgmott  Is  revOTsedi,  and  tbe  cause 
remanded  to  the  trial  court  for  further  pro- 
ceedings. 

PARKER,  a  J.,  and  MAIN,  HOLCOMB, 
and  HOTBX,  aucur. 
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LAKE  UNION  BRICK  &  FIREPROOPINQ 
CO.  V.  MaoWHINNIE.   <No.  17071.) 

(Snpreme  Gonrt  of  Washington.    July  8, 

1922.) 

1.  8aln  «E9355< I)— Allegations  of  complaint 
for  materials  sold  held  sufficient  to  admit 
proof  of  a  now  purchase  and  an  original 
pronlso  to  pay  for  material*  furnished  con- 
traotor. 

In  a  materialman's  action  asaiost  owner  of 
premises  on  which  a  bouse  was  bnilt,  a  com- 
plaint alleging  that  plaintiff  oold  and  deliv- 
ered to  defendant  building  materials  of  a  spec- 
ified value,  whidi  sum  defendant  agreed  to  pay, 
and  that  the  sum  is  past  due,  and  that  demand 
baa  been  made  and  defendant  haa  rofosed  to 
pay,  was  anffident  nn^er  which  to  prove  a  new 
pordiase  by  the  owner,  after  the  building  con- 
tractor's death,  of  materials  already  on  the 
ground  which  had  been  sold  and  deUvered  to 
the  contractor  by  the  materialman. 

2.  Frauds,  statute  of  «=s>23(3)--Proml8a  Iv 
owner  after  contractor's  death  to  pay  for 
materials  furnished  contractor  h^d  an  orig- 
inal and  Independent  undertaking. 

If,  after  building  contractor's  death,  the 
owner  of  the  building  made  a  new  promise 
based  on  a  sufficient  consideration  to  pay  for 
an  the  materials  theretofore  fumisbed  the 
contractor,  all  of  which  were  on  the  ground,  it 
would  not  be  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  but  an  en- 
tirely original  and  independent  undertaking 
vpon  which  recourse  could  be  bad  against  the 
promisor. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; C.  H.  Neal,  Jndge. 

Action  by  tbe  Lake  tTnlon  Brick  ft  Flre- 
proofing  Company  against  A.  H.  MacWhln- 
nle.  From  a  Judigment  for  defendant,  plaln- 
tUr  aM>^tl&  Aflbmed. 

Kerr,  McCord  ft  Ivey,  of  Seattle,  for  appel- 
lant. 

Roberts  ft  Skeel,  of  Seattle,  for  req>ondent 

HOLCOMB,  J.  Appellant  fumisbed  ma- 
terials consisting  of  tile,  brick,  lime,  sand, 
and  cunait  to  one  Ratledge,  a  contractor,  for 
tbe  conBtructlon  of  a  house  for  respondent, 
and,  not  having  been  paid  therefor  by  tbe 
contractor,  brought  a  law  action  against  re- 
spondent as  the  owner  of  the  bouse  con- 
atnicted,  as  having  purchased  the  materials. 

The  cause  of  action  stated  in  tbe  com- 
l^alDt,  omitting  certain  formal  matters  not 
necessary  to  set  out,  is  as  follows : 

*<miat  in  the  montA  of  August,  1920,  plaintiff 
sold  and  delivered  to  the  defendant  building 
materials  of  the  reasonable  value  of  $834.55, 
which  sum  defendant  agreed  to  pay,  that  said 
sum  is  long  since  past  due,  and  that  demand 
has  been  made  for  the  safd  sum,  and  the  de- 
fendant has  wholly  failed,  neglected  and  re- 
fused to  pay  the  same  or  any  part  thereof.** 


Bntledge  bad  contracted  wltb  the  respond- 
ent  In  July,  1920,  to  build  the  bouse  of  tile 
and  brick  for  the  sum  of  |1,700.  On  Anguat 
27  Bntledge  was  killed  in  an  automobile  ac- 

ddoit. 

Ai^llant  claims  that  after  tbe  death  of 
Rotledge  respondent  apiH^cfaed  the  presi- 
dent and  mana^r  of  ai^^ant,  Mr.  Engle- 
brecbt,  and  in  tbe  presence  of  three  other 
persons  promised  and  agreed  to  pay  for  tbe 
amoimt  of  tbe  materials  that  bad  been  sold 
and  delivered  to  Rutledge,  all  of  which  were 
on  tbe  ground,  and  some  of  wbidi  were  In 
the  building,  and  amounting  to  the  sum  stat- 
ed in  the  complaint.  If  respondent  might  pro- 
ceed Immediately  with  the  construction  of 
tbe  building  himself.  It  Is  contended  by  ap- 
pelant that  the  latter  matter  made  a  suffi- 
cient consideration  for  the  Independent  prom- 
ise of  respondent,  diat  It  was  sufficient  to 
support  an  Independent  contract  on  the  part 
of  respondent  to  pay  for  the  materials,  and 
that  the  promise  was  overwhelmingly  estab- 
lished by  the  evidence.  It  Is  further  con- 
tended that  the  finding  of  fact  by  the  court 
that  the  new  and  Independent  promise  was 
not  made  by  respondent  is  against  the  over- 
whelming preponderance  of  tbe  evidence. 

It  is  admitted  by  appelant  that  practical- 
ly tbe  entire  controversy  In  this  case  is  over 
tbe  facta.  The  only  errors  assigned  are  as 
to  whether  or  not  the  decision  of  tbe  trial 
court  was  contrary  to  Uie  evidence  In  the 
case,  and,  assuming  that  the  court  erred  tn 
finding  for  the  re^ndent  on  tbe  lacts  as 
slated,  wtaetber  or  not  be  is  entitled  to  a 
judgment  as  a  matter  of  law. 

[1]  We  agree  with  appelant,  contnry  to 
tbe  contentian  ct  respondent,  that  flie  al- 
legations of  tiie  complaint  herdubeCore  set 
forth,  are  suffident  nndw  which  to  prove 
a  new  purchase  and  original  promise  to  pay, 
and  under  whl<di  the  ssoefy  famished  by  ap- 
pellant were  admissible. 

[2]  We  also  agc«e  with  appeUant  that,  if 
there  had  been  a  new  promise  to  pay  on  the 
part  of  reqMmdent,  after  the  d^olt  of  his 
.contractor,  for  all  the  materials  tberetofim 
funiished  tbe  contractor,  based  upon  a  suffi- 
cient consideration.  It  would  not  be  a  prom- 
ise to  answer  for  tbe  debt,  deteult,  or  mis- 
carriage of  another,  but  an  entirely  original 
and  independent  undertaking  upon  whidi  re- 
course could  be  had  against  tbe  prtmiaca. 
Williston  on  Contracts,  I  481. 

But  tbe  trouble  Is  in  this  case  tbe  trial 
court  found,  notwithstanding  there  were 
more  witnesses  on  behalf  of  appelant  tbaa 
on  behalf  of  respondoit,  that  the  new  and 
independent  promise  was  not  made  by  re- 
spondent Appellant  says  respondent  did  no 
more  than  deny  that  the  promise  was  made, 
to  appellant. 

The  recwd  shows  that  reqpondeut  testified 
as  to  tbe  details  of  his  convwsatloii  witti 
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appeHant  and  witb  tbe  widow  of  Bntledge, 

the  contractor,  and  does  deny  that  he  made 
any  snch  promise  as  was  testified  to  by  them, 
fie  also  testified  to  what  was  said  to  the  con- 
trary. Assuming,  bat  not  deciding-,  that 
there  was  sufficient  consideration  for  a  new 
promise,  we  are  nnable  to  conclude  that  the 
trial  court  erroneously  found  that  no  new 
and  independent  promise  was  made  by  re- 
Bpondont  to  pay  for  the  materials  which  had 
been  furnished  the  contractor. 

The  trial  court  summed  up  the  evidence 
at  tlie  conclusion  of  tbe  trial,  and  stated 
that,  taking  it  all  together,  he  was  not  sat 
Isfied  that  the  evidence  preponderated  in 
favor  of  a  subsequent  agreement. 

Since  be  had  all  of  the  witnesses  ttefore 
him,  and  was  able  to  observe  their  demean- 
or and  Judge  of  their  credibility,  we  are 
unable  to  say*  that  tbe  evidence  pn^onder- 
ates  against  the  finding  of  the  trial  court. 

That  being  the  case,  it  is  useless  to  discuss 
tbe  legal  question  advanced  by  appellant. 

Judgment  affirmed. 

PARKER,  C.  J.,  and  MAIN,  BIaCKIN- 
TOSH,  and  HOTEY,  JJ..  concur. 


(m  Wash.  104) 

BADLEY  et  UX.  V.  ACME  MOTOR  TRUCK 
SALES  00^  ia&,  at  al.  (No.  17158.) 

'  (Supreme  Court  of  Washington.  Jnly  2(1, 

1022.> 

Fraud  «==>20— Represeatatioas  repardlag  bnsl- 
noss  purohaser  of  tmcfc  would  obtain  hold 

ROt  actionable. 
Statemeats  by  the  salesman  to  the  prospec- 
tive purchaser  of  a  track  as  to  the  quantity  of 
bnslnesB  the  purchaser  would  get  nader  a  milk 
route  contract  if  he  was  able  to  obtain  the  con- 
tract were  nuudfestly  atatementa  baaed  on  In- 
formation  the  salesman  procured  from  others, 
and  did  not  five  the  porchaser  a  right  of  ae> 
tlon  for  traud  after  he  parchased  tbe  motor 
truck  to  carry  out  the  cootract,  where  it  ap- 
peared that  be  oegotiated  for  the  milk  route 
contract  before  buyiog  the  truck,  and  be  him- 
self testified  that,  if  the  milk  route  contract 
had  lieen  fully  performed,  be  would  have  been 
Mtisfled. 

.  Department  1. 

Appeal  from  Superior  Court,  King  Conn- 
ty;  Austin  E.  Griffiths,  Judge. 

Action  by  E.  J.  A.  Badley  and  wife 
against  tbe  Acme  Motor  Truck  Sales  Com- 
pany, Inc.,  and  others,  to  recover  damages 
resulting  from  an  alleged  misrepresentation. 
Judgment  for  defendants  on  directed  ver- 
dict, and  plalntitrs  appeaL  Affirmed. 

Fliac  &  Fanl,  of  Seattle,  for  appellants. 
BalUnger,  Battle,  Hulbert  &  Shorty  of 
Seatae,  for  respondoitB. 


TOLMAN.  J.  Appellants,  as  plaintiffs  be- 
low, brought  this  action  to  recover  damages 
resulting  from  alleged  misrepresentations, 
made  by  respondents,  inducing  the  sale  to 
appelant  Badley  of  a  certain  automobile 
truck,  sold  on  conditional  sale  contract.  The 
respondent  Acme  Motor  Truck  Sales  Com- 
pany, Inc.,  Is  engaged  in  the  business  of  sell- 
ing Acme  trucks,  with  its  principal  place 
of  business  In  Seattle.  Respondent  W.  J. 
Kohlmeyer  Is  its  local  agent  at  Tolt,  Wash., 
and  the  respondent  Fred  T.  Hall  Is  a  sales- 
man in  the  employ  of  Mr.  Kohlmeyer.  Ap- 
pellant Badley,  desiring  to  purchase  an  auto- 
mobile truck  and  operate  It  as  a  business, 
called  tm  the  Acme  Truck  Sales  Company, 
made  knoun  his  purpose,  investigated  a  sup- 
posed opportunity  to  obtain  a  logging  con- 
tract in  Snohomish  county,  with  a  view,  If  ho 
obtained  sndi  contract,  of  purchasing  a  truck 
to  be  used  In  that  connection,  but  upon  In- 
vestigation did  not  undertake  that  proposi- 
tion. A  little  later  It  was  learned  that  the 
King  County  Dairymen's  Association  desired 
to  let  a  contract  for  the  hauling  of  milk 
from  a  country  route  near  Tolt  to  tbe  milk 
condensery  which  served  that  section  of  the 
country,  Mr.  Badley  was  advised  of  this 
matter,  and  talked  with  respondents  regard- 
ing It  He  testified  that  respondents  repre- 
sented and  guaranteed  to  him  that  if  he  en* 
tered  into  this  contract  with  the  dairymen's 
association  he  would  get  a  minimum  of  8S 
cans  of  milk  per  day,  each  can  containing 
86  pounds  of  mlttc,  and  the  compensation 
to  him  would  be  22  cents  per  hundredweight 
for  tbe  hauling.  Several  statements  to  this 
effect  are  testified  to.  It  appears,  however, 
that  appellant  Badley  knew  that  none  of  the 
req;>ondents  bad  anything  to  do  with  the  let- 
dng  of  tbe  mllk-hanllng  contract,  and  that  if 
he  obtfUined  it,  It  would  be  between  Umself 
and  tbe  King  OonntylDatrymen'a  Aaaodation, 
and  he  was  directed  to  tbe  offices  of  tbe 
dairymen's  asnodation  tor  the  purpose  of 
learning  Hie  tacts  and  obtaining  the  contract 
If  he  was  satisfied.  Appellant  Badley  acctffd- 
Ingly  went  to  the  ofilcea  of  tbe  dairymen's 
association,  met  the  manager  and  also  the 
field  man  of  the  association,  who  was  in 
chaise  of  this  particular  part  of  the  business, 
and  knew  all  of  the  facts- pertaining  to  It. 
and  tbe  whole  matter  was  discussed  between 
them,  before  the  contract  was  entered  into 
for  the  purdiase  of  the  truck,  or  any  pay- 
ment was  made  thereon.  Being  apparently 
satisfied  with  what  he  learned  from  the  repre- 
sentatives of  the  dairymen's'  association,  Mr. 
Badley  made  his  initial  payment,  and  en- 
tered into  a  contract  for  the  purchase  of  the 
truck,  and  within  a  day  or  two  thereafter 
went  to  the  offices  of  the  dairymen's  associa- 
tion, and  there  entered  Into  a  contract  for  the 
hauling  of  tbe  milk,  wblcb  contract  was  to 
begin  on  Noronber  1,  1020,  and  terminate 
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cu  December  81,  covering  an  already 

eBtablUOied  rout^  which  had  beoi  iwevlously 
serred  by  a  Mr.  Isaacson.  Mr.  Badley  In  his 
teBtizDOBy  Bays  that  the  eontract  with  the 
dalrymm's  association  was  in  every  way  sat- 
isfactory to  him,  and  that,  if  the  contract 
bad  been  carried  out  and  he  had  obtained  the 
amount  of  milk  to  luul  which  the  represen- 
tatlves  of  the  dairymen's  association  In- 
formed him  he  would  have,  he  could  have 
carried  out  his  contract  for  the  purchase  of 
the  truck,  and  would  have  been  entirely 
satisfied.  It  appears  that  Mr.  Badley  beg&n 
work  under  his  contract  about  the  8th  of 
November,  1920,  first  making  a  trip  or  two 
wilh  Mr.  Isaacson  to  learn  the  route,  but 
that  he  soon  discovered  that  Instead  of  the 
route  producing  a  minimum  of  7,225  pounds 
of  milk  per  day  to  be  hauled,  as  represented, 
it  In  fact  produced  for  hauling  less  than 
0,000  pounds  per  day,  and  consequently.  In- 
stead of  earning  nearly  $500  per  month  un- 
der his  contract,  his  gross  earnings  fell  far 
short  of  that  figure.  At  the  close  of  plaln- 
tltTs  case,  the  defendants  and  each  of  them 
challenged  the  sufficiency  of  the  evidence,  and 
made  motions  for  Judgment  of  nonsuit  as  to 
each.  These  challenges  and  motions  were 
sustained  by  the  trial  court,  the  Jury  was 
discharged,  and  Judgment  entered  in  favor  of 
respondents,  from  which  this  appeal  Is  pros- 
ecuted. 

The  only  question  presented  here  Is  as  to 
the  sufficiency  of  the  evidence  to  take  the 
case  to  the  Jury.  We  have  carefully  read 
the  record,  having  In  mind  the  oecessi^  of 
viewing  the  evidence  in  the  light  most  fa- 
vorable  to  appellants,  and  cannot  escape  the 
conclusion  that  the  Judgment  of  the  trial 
court  was  right  Mr.  Badley  was  fiilly  aware 
from  the  beginning  that  the  respondents  bad 
no  control  over  the  milk  route  whatever,  and 
Out  any  representations  which  they  made 
must  necessarily  l>e  luised  upon  Information 
which  they  had  obtained  from  others.  He  was 
fnUy  advised  that  tba  contract  must  be  ob- 
tained from  the  dairymen's  asBoclati<m,  which 
bad  no  comectlon  whatevra  with  the  r^ 
indents,  or  any  of  tbem,  and  accordingly 
be  w»nt  to  the  offices  of  the  assodatim,  and 
was  OiSK  girai  infonnatlon,  wlilch  he  testi- 
fies fully  bore  out  all  r^reaoitatioDa  r^rd- 
Ing  the  milk  xonte  whldi  re^ndents  had 
made  to  him,  and  from  his  whole  testimony  It 
folly  aiipears  that  he  rdled  upon  the  rei^e- 
Bcntatlons  made  by  the  dairymen's  asaocia- 
Uoa,  rather  than  repreaentatlona  made  the 
respondenta.  He  in  tact  testified  that,  if  the 
dairymen's  assodatton  had  fulfilled  its  con- 
tract witb  him  and  s^ven  him  the  amount  of 
milk  to  haul  wUcb  it  bad  represented  it 
would  do,  or  had  agreed  to  do,  be  could  have 
carried  out  his  contract  for  the  purchase  ot 
the  truck,  aud  would  have  been  entirely  aatia* 
fled.   Under  these  circumstances  we  cannot 


see  that  he  baa  any  tight  of  action  against 

the  respondents. 
The  Judgment  appealed  from  is  aflOrmed. 

PARKER,  C.  J.,  and  MITGHEm  BRIDG- 
ES, and  FUlUSRTON,  JJ.,  concur 


(121  Wash.  M) 

PARKER  et  al.  V.  PARKER.    (N*.  17034.) 

(Supreme  Court  of  Waahington.   July  18, 
1922.) 

1.  Appeal  aad  error  <=»I036(2)  —  Maklag 
p^ee  of  aotes  party  pialatlff  Hold  aot  pr«|- 

■diolal. 

In  an  action  by  the  assignee  of  notes 
against  the  esUte  of  the  maker,  making  the 
a&sigQor,  the  payee,  a  party  plaiotiff,  in  vi^w 
of  the  fact  that  it  presented  no  new  issue,  and 
did  not  change  the  conduct  of  the  trial,  was 
not  preJuiUdal  to  defendant 

2.  Pleadtag  ^259— Permittlag  answer  deny- 
ing execution  of  notes  aad  setting  np  tack 
of  consideration  to  be  otianged  so  is  to  al- 
lege payment  held  aot  error. 

In  an  action  hj  an  assignee  of  notes 
against  the  administrator  of  the  maker  in  view 
of  the  (act  that  defendant  was  a  representa- 
tive and  unfamiliar  with  the  transaction  in 
tvhicb  the  notes  were  given,  permitting  an  an- 
swer denying  the  execution  of  the  notes  and 
pleading  lack  of  consideration  to  be  changed 
so  as  to  allege  payment  of  the  notes  was  not 
error. 

3.  Husband  and  wife  ^a262(l)— Proper^  ao- 
quired  by  husband  after  marriage  presnmed 
te  be  eommunlty  property. 

Where  property  consisting  of  cash  and 
Ulwrty  Bonds  was  acqnired  by  a  husband  after 
his  marriage,  there  is  a  presumption  that  U 
was  communltj  personal  property. 

4.  Hatband  and  wife  «=>265— Gift  of  oommsil- 
ty  property  writbont  oonsent  ef  wife  held  In- 
valid. 

A  gift  by  a  hwband  of  eommunity  prop- 
erty without  tiie  consent  of  bis  wife.  In  ab- 
sence ot  teatimony  showing  that  it  could  be 
dedacted  from  the  husband's  share  of  tlis 
commnnity  property,  was  invalid. 

Department  2, 

Appeal  from  Superior  Court,  King  Coun- 
ty; Calvin  B.  Hall,  Judge. 

Action  by  Howard  Parker  and  Katie  U. 
Parker  against  Annie  C.  Parlter,  adiuinls- 
tratrlx.  From  Judgment  for  defmdant,  plain- 
tUTs  appeaL  Affirmed. 

See.  also.  190  Pac.  72S. 

J.  Ii.  Corrlgan  and  Million  &  Houser,  an 
of  Seattle  for  ampellanta. 

Shank,  Belt  &  If^lrbrook.  of  Seattle,  fbr 
respondent 

MACKINTOSH.  J.  This  action  was  orig- 
inally brought  by  Howard  Parker  against 
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the  estate  of  his  deceased  nude,  to  recover 
upon  two  promissory  notes,  for  fl,000  eacb, 
given  by  the  uncle  to  Katie  M.  Parker,  the 
ancle's  sister,  and  mother  <tf  Howard  Par- 
ker. The  notes  were  assigned  to  Howard 
Parker  for  collection.  Hie  answer  of  the 
estate  to  the  complaint  denied  the  execution 
of  the  notes,  and  pleaded  laiA  of  considera- 
tion. By  order  of  the  court  Katie  M.  Pat-ker 
was  made  a  party  plaintiff.  After  the  in- 
troduction of  the  plaintiff's  case  upon  the 
trial  the  estate  was  given  permission  to 
change  its  answer  so  as  to  allege  payment 
of  the  notes. 

[1]  "Hie  first  assignment  of  error  is  that 
the  court  was  wrong  in  compelling  the  Join- 
ing of  Kade  M.  Parker  as  plaintiff  in  this 
ftction.^  Assuming  that  this  was  erroneous, 
it  did  not  necessarily  prejudice  the  plalntlfTs 
case,  as  it  presented  no  new  Issue,  and  did 
not  change  the  conduct  of  the  trial  in  any 
manner.  This  being  true,  It  presents  no  suf- 
ficient reason  for  the  granting  of  a  n€w 
tilal. 

[2]  It  Is  next  urged  that  It  was  error  to 
allow  the  amendment  to  the  answer,  on  the 
ground  that  the  amendment  presented  a  d^ 
fense  which  was  Inconsistent  with  that  pre- 
sented In  the  first  answer,  aiid  the  case  of 
Seattie  National  Bank  v.  Oarter,  13  Wash. 
281,  43  Pac.  331,  48  L.  R.  A.  177.  WhUe  it 
is  trtie  that  Inconsistent  defenses  are  not 
sanctioned,  still,  In  this  case,  we  have  a 
peculiar  situation  which  would  seem  to  Jus- 
tify the  relaxing  of  so  rigid  a  rule.  It  is  to 
be  remembered  that  the  defendant  in  the 
case  is  a  represoatatlve  of  the  estate,  uu- 
familiar  with  the  transaction,  and  was  Jus- 
tified In  pleading  that  the  notes  were  not 
executed  and  lacked  consldbration;  and. 
when  the  proof  devel(^>ed  that  these  de- 
fenses were  ontenable,  she  was  Justified  in 
pleading  the  other  defense  of  payment.  No 
continuance  was  asked  on  the  ground  of  sur- 
prise. The  plaintiffs  were  not  prejudiced  in 
the  presentation  of  what  evidence  was  neces- 
sary to  sustain  their  contention,  or  to  an- 
swer the  defense  finally  made  by  the  admin- 
istratrix. A  person  acting  as  administratrix 
of  an  estate  in  defense  of  an  action  of  this 
kind  may  not  be  in  such  full  possession  of 
the  facta  which  surrounded  the  transaction 
as  would  be  the  parties  to  it  during  their 
lifetime,  and  the  rigid  rule  we  have  referred 
to  is  properly  rtiaxed  In  such  case. 

In  proof  of  the  defendant's  plea  of  pay- 
ment, evldenc^e  was  Introduced  that  showed 
that  prior  to  the  death  of  Joseph  H.  Parker, 
he  gave  to  his  sister  fl.CSOO  in  cash  and  5500 
In  Liberty  Bonds,  whidi  the  administratrix 
claims  were  In  payment  of  the  two  notes  for 
91,000  each,  relying  upon  the  presumption 
that  money  transferred  from  one  person  to 
another  Is  presumed  to  be  In  payment  of  an 
obligation  between  them,  where  there  is  no 
evidence  of  the  intention  of  the  parties,  and 
that  this  presumption  la  particularly  strong 


when,  the  amount  transferred  equals  the 
amount  of  the  indebtedness.  The  plaintiffs 
sought  to  offset  this  presumption  by  another 
which  arises  by  reason  of  the  fact  that  the 
promlseory  notes  are  still  la  their  possession, 
these  focts  givii^;  rise  to  the  presumption 
that  they  are  not  paid.  With  these  contrary 
presumptions  in  the  case,  testimony  was  in- 
troduced on  behalf  of  the  plaintiffs  tram  an 
attorney  as  to  ccmTersations  with  Joseph  H. 
Parker,  In  whidi  he  stated  that  he  had  made 
a  gift  to  his  sister  of  these  $1,600  In  cadi 
and  the  Liberty  Bonds  in  the  amount  of  fSOO. 
The  testimmy  was  objected  to  for  the  rea- 
son that  it  constituted  a  [Hrivileged  communi- 
cation between  attorney  and  client,  and  was 
therefore  inadmissible.  The  evidence*  how- 
ever, shows  that  the  attorney  was  acting 
both  for  Katie  M.  Purker  and  Joseph  H. 
Parker.  AnUiorltles  are  not  lacking  to  sup- 
port the  position  that  communications  made 
to  an  attorney  acting  for  different  dienta 
are  not  privileged  in  a  subsequent  contro- 
versy between  the  clients,  and  the  case  of 
Ualffman  v.  Halnman,  118  Wash.  820,  194 
Pac.  371.  is  cited  to  that  point  The  au- 
thorities upon  this  questi<m  agree  that,  where 
the  communications  were  made  between  such 
parties  in  the  presence  of  the  attorney  and 
each  other,  they  are  not  privileged,  which 
was  the  situation  in  the  Halffman  Case,  but 
there  is  some  difference  of  opinion  as  to 
whether  they  are  admissible  when  made  be- 
tween one  of  the  parties  alone  and  the  at- 
torney. But  this  question  becomes  unim- 
portant in  the  case  before  us  in  view  of  what 
we  will  subsequently  have  to  say,  and  It 
may.  be  assumed  that  the  testimony  was 
properly  admissible,  and  that  the  gift  was 
satisfactorily  proven. 

[3, 4]  This  brings  us  to  the  question  which 
determines  this  case  against  the  contention 
of  the  appellants,  and  that  is  that  Joseph 
H.  Parker  was  not  authorized  to  make  such 
a  gift  The  testimony  shows  that  Joseph  H. 
Farker  had  been  married  for  a  great  number 
of  years,  and  that  the  ^IfiOO  in  cash  and 
the  $500  in  Liberty  Bonds  were  acquired  by 
him  after  marriage.  The  presumption  there- 
fore arises  that  this  was  community  person- 
al property.  Yesler  v.  Hochstettler,  4  Wash. 
-di9,  30  Pac.  398;  Freeburger  v.  Caldwell,  S 
Wash.  769,  32  Pac  732;  Sadcman  v.  Thomas, 
24  Wash.  660,  64  Pac.  819,  and  many  other 
cases  following.  This  presumptiOTi  is  not' 
overcome  in  any  way  by  any  proof  on  behalf 
of  the  appellant  The  law  which  gives  the 
husband  the  management  and  control  of  the 
community  personal  property  does  not  give 
him  the  right  to  make  substantial  gifts  there- 
of against  the  ctmsent  of  tiie  wlfew  As  was 
said  In  Schramm  t.  Steele^  97  Wash.  809^ 
166  Pac.  634: 

"The  statnto  •  *  •  faitends  no  more  than 
to  make  him  a  statutory  agent  of  the  oom- 

munity." 
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Not  luTlng  Oie  consent  of  hl>  wlf»— (3io 
record.  In  Cact,  disdoalng  tbat  abe  vonld  not 
consent  thereto — tbe  rule  eatabllshed  in 
Marston  t.  Bne,  92  Waali.  129,  ISO  Pac.  Ill, 
ia  anOlcable,  and  tlie  gift  must  be  bdd  to 
Aavtt  beet  void.  If  the  testimony  bad  shown 
that  this  Bura  ot  f2,000  which  ma  attempted 
to  be  given  by  Joseph  B.  Parka  to 'his  sister 
could  have  berai  dedncted  frwn  bla  shaie  of 
the  community  pn^erty  a  dlffintttt  situation 
might  be  presented.  However,  there  la  no 
testimony  In  this  case  showing  what  the 
value  of  Parfeer'a  community  Interest  was, 
and,  It  being  necessary  to  decide  this  action 
upon  tbe  facts  presented  In  thla  record,  we 
cannot  supply  this  defldency,  and  most  hold 
that  the  gift  was  void. 

Ibe  Judgment  Is  afBrmed. 

PARKBB.  O.  and  MAIN,  HOLOOMB, 
and  HUV£Y,  JJ.,  concur. 


(120  Waib.  G8K) 

T.  W.  LITTLE  pO.  v.  FYNBOH  at  IX. 
(Ne.  17203.) 

(Sapreme  Court  of  Washington.  July  7, 1822.) 

1.  Fraod  i3=»3l— Cross-oomplalBt  held  ana  for 
false  repretentathias. 

In  action  by  seller  of  track  for  price,  buy- 
er's crosB-complaint,  Beeking  recovery  on  ini' 
piled  warranty,  which  alleged  that  seller 
had  full  knowledge  that  buyer  knew  notMng 
about  trufAs  and  represented  that  track  would 
do  seller's  work,  that  truck  was  defectlTe,  and 
was  useless  for  seller's  purpose,  held  sufficient 
to  support  a  recovery  for  false  represbnta- 
tiona,  although  the  words  "false"  snd  **frauda- 
Icnt"  were  not  used. 

2.  Sales  ^273(3)— Rale  of  iMpllsd  warranty 
of  fltaesa  for  known  parpese  applied  to  sae- 
oadhaad  treek. 

Where  seller  of  truck  knew  of  the  work  the 
tra<^  was  expected  to  do,  and  the  buyer  re- 
lied on  seller's  representationB,  the  contract 
being  ailent  on  the  subject  of  a  warranty,  Cbere 
was  an  implied  warranty  that  tbe  machine  was 
sufficient  for  the  purpose  intended,  although  the 
truck  was  a  secondhand  one. 

3.  Sales  «=3287(4)— Rataira  of  defsothre  tmefc 
held  sufltoleot 

\Miere  buyer  of  a  warranted  truck,  which 
was  defectiTe,  drove  track  to  seller's  place  of 
'business,  tendered  it  to  seDer,  and  left  it,  and 
seller  bad  the  city  police  remove  itt  there  was 
a  sufficient  return  of  tbe  truck. 

Fullerton,  J.,  Assenting. 

Departmrat  2. 

Appeal  from  Superior  Goort,  Pierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Acttoi  by  the  T.  W.  Uttle  Company 
against  h.  H.  Fynbob  and  wife.    From  a 

Judgment  for  defendant  on  the  complaint. 


and  also  on  the  cnMhCompIalnt,  ptalntUT  ap> 
peals.  Affirmed. 

Wm.  H.  Pratt,  of  Tacoma,  for  appellant. 
Rickabaugh  &  McBln^,  of  Tacoma,  tor  re- 
spondents. 

aX)LUAN.  J.  AppeUant  brought  thla  ae- 
tlon  as  plaintiff  below  to  recover  from  xe- 
qxmdttits  tbe  amount  due  upon  a  promis- 
sory note  given  to  evldenoe  tbe  ietemA 
payments  accruing  under  a  conditional  sale 
agreement  for  the  purchase  of  a  certain  aa* 
tomobile  truck  and  trailer.  Reepondenta,  by 
am^ded  answer  and  cross-complaint,  plead- 
ed that  the  api>ellant,  a  dealw  In  new  and 
aecondiiand  tmcka,  with  full  knowledge  that 
respondents  knew  nothing- about  automobile 
trucks,  of  the  purjjxjse  for  which  tbe  pnr- 
chaser  Intended  to  use  It,  and  of  tbe  roads 
over  which  it  was  to  be  used,  rq^eaanted 
that  the  truck  would  haul  2,000  or  more  feet 
of  logs,  and  would  do  the  work  for  whldk 
the  purchaser  intraded  It;  that  the  trade 
was  In  fact  defective  and  worn  out,  and 
would  not  do  the  work  as  r^reaented,  and 
would  not  haul  more  than  from  900  to  1,500 
feet  of  logs  over  the  roads  contemplated; 
that  the  truck  was  useless  for  respondoit^ 
purpose,  and  that  it  was  held  subject  to  ap- 
pellant's orders. 

There  is  ample  evidence  shown  in  tbe  rec- 
ord to  support  the  Go  dings  of  the  trial  court 
sustaining  this  defense.  It  is  admitted  that 
appellant's  salesman,  who  handled  the  mat- 
ter, personally  inspected  and  examined  tbe 
roads  before  tbe  sale  was  made,  was  inform- 
ed that  reapondenta  knew  nothing  about 
trucks,  and  tacitly,  at  least,  It  !a  admitted 
that  be  represented,  or  expressed  the  opin- 
ion, that  the  truck  would  satisfactorily  han- 
dle 2,000  feet  of  logs  to  a  load  under  the 
condlti«u  whldi  had  been  made  known  to 
him.  Tbe  croea-complalnt  seeks  recovoy  of 
$850  paid  In  cash  aa  a  down  payment  on  tbe 
pnr^ase»  and  the  Judgment  of  the  trial 
court  was  for  thla  amount,  together  with  the 
cancellation  of  the  note  sued  upon. 

Appellanfs  chief  eontentloo  la  that  tbe 
trial  court  erred  in  admitting  oral  testimony 
trading  to  qualify  or  add  to  the  written  con- 
tract of  conditional  aale.  Hie  cmdltlwial 
sale  contract  describes  tbe  truck  and  trailer 
by  name  and  number,  flxea  tbe  amount  of 
tbe  purchase  pric^  and  the  twma  (Mt  pay- 
ment, reeervea  title  in  tbe  vendor  until  the 
payments  are  fully  made,  contains  tbe  usual 
provisiona  as  to  Insurance,  payment  of  taxes* 
nooremoval  from  tbe  county,  and  tbe  UkOk 
for  tbe  itfotectlon  of  tbe  vendor,  but  la  whol- 
ly and  entlr^  without  any  warranty  or 
guaranty  of  any  kind  or  nature. 

XI]  While  In  ftmn  tbe  ooaa-complalnt 
seeks  recovery  upon  an  Implied  warranty, 
yet  the  allegations  are  broad  eaoagh  to  sup 
port  a  recovery  upon  the  ground  of  false  lep- 
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nsentatloiis,  fboasfb  the  worde  'Yalse**  and 
"fraadnlent"  are  not  used,  and,  If  treated 
from  that  standpoint,  the  jadgment  can  be 
affirmed  under  the  authority  of  Warren  v. 
Sheane  Auto  Co.  (Wash.)  208  Pac.  872. 

[2]  In  any  event,  however,  the  conditional 
sale  contract  Is  entirely  sUent  upon  the  sub- 
ject of  warranty,  and  we  know  of  no  good 
reason  why  the  admitted  rule  that  the  law 
will  imply  a  warranty  when  a  machine,  even 
though  aecondhand,  Is  sold  for  a  particular 
known  purpose,  should  not  apply.  The  work 
to  be  done  and  the  conditions  under  which 
It  must  be  done  being  fully  made  known  to 
the  seller,  the  fact  that  the  purchaser  relted 
upon  the  Beer's  knowledge  of  the  truck  and 
what  It  could  or  should  do,  all  combined, 
create  a  altuatlon  from  which,  In  the  ab- 
sence of  any  agreement  to  the  contrary,  the 
law  implies,  without,  any '  express  contract, 
that  the  seller  warrants  the  machine  suffi- 
cient for  the  purpose  intended.  What  was 
said  In  BUers  Music  House  v.  Oriental  Co., 
ee  Wash.  618,  12C  Pac.  102S,  clearly  relates 
to  ezprees  warranties  only,  and  has  no  ap- 
plication here. 

[t]  While  no  direct  assignment  of  error  is 
based  thereon,  yet  In  its  brief,  and  in  oral 
argument,  appellant  attempts  to  make  the 
point  that  there  was  not  a  sufQcient  tender 
back  of  the  truck  and  trailer.  It  clearly  ap- 
pears that,  when  it  was  fully  demonstrated 
that  the  truck  would  not  do  the  work,  and 
after  appellant  had  made  repeated  and  un- 
snccessfol  efforts  to  cause  It  to  do  so.  the 
truck  and  trailer  were  driven  to  appellant's 
place  of  hutdnesB  and  tendered  to  Its  man* 
ager,  who  refused  to  accept  them.  Respond- 
ents then  left  them  tat  the  alley  at  the  en- 
trance of  appellant's  building.  Had  they 
been  removed  by  a  wrongdoer,  or  without 
the  consent  or  ctHinlvance  of  appellant,  a  se- 
rious question  would  have  been  presented; 
but  it  Appwn  by  the  uncontradicted  evi- 
dence, offered  by  appellant,  that  Its  manager, 
well  knowing  all  the  facts  and  oondttlon^ 
caused  the  police  of  the  dty  of  Tacodka  to 
take  the  tnudc  and  trailer  away.  Glearly 
having  80  caused  the  removal  ci  the  proper- 
ty, it  cannot  now  urge  a  nondelivery  to  It 
Judgment  appealed  from  is  atDrmed. 

PARKER,  O.  3^  and  MITOHBLL  and 
BRIDGES,  JJ.,  concur. 
FULLERTON,  J.,  dissents. 


(M  Okl.  IS6) 

DAVIS  «t  aL  V.  DAVIS  at  al.  (No.  r0583.) 
(Supreme  Court  of  Oklahoma.  Jane  20,  1922.) 

f8vllaitt$     the  Court.) 
I,  Wills  «»I30— '•Hologranhte  wHI"  deflBMl. 

A  "bolograpbie  will"  Is  one  that  Is  entlrdy 
written,  dated  and  rigned  by  the  hand  of  the 


testator  himself.  It  Is  snbject  to  no  other 
form,  and  may  be  made  In  or  out  of  this  state, 
and  need  not  be  witnessed. '  Section  8847,  Rev. 
X«WB  1910. 

fSd.  Note.— Tor  other  deflnittons,  see  Words 
and  Phrases,  First  and  Second  Series,  Holo- 
ffraphlc  Win.] 

2.  Wllla  4»289— Proponests  have  iMrden  of 
provlag  exaoatloa  and  psblioatloa  la  aooord- 
anoe  with  statnto. 

The  burden  of  proof  rests  opon  the  pro- 
ponents of  a  win  to  establish  by  a  preponder- 
ance of  the  evidence  that  the  wiU  was  exeented 
and  pobUshed  according  to  the  provlaions  ot 
the  atatates.  McCarty  et  aL  t.  Weatheriy  «t 
al.  (OkL)  204  Pac.  6S2. 

3.  WHIa  «»302(6)— Evldeaoa  held  aot  t« 
prava  laetnimaat  tka  holafrapble  will  af 
testator. 

Where  a  holographle  will  la  oSarcd  for 
•probate,  and  the  name  of  the  testatw  la  not 
sianed  at  the  bottom  the  wfll,  bnt  appears 
only  In  the  body  of  the  InstrameDt,  e^dence 
showing  that  the  deceased,  prior  to  his  death, 
had  made  isolated  statements  to  the  effect 
that  he  had  made  a  wIU  withont  Identifyinc 
the  paper  purporting  to  be  bla  will,  does  not 
meet  this  proof. 

4.  Suflldeaoy  of  avldeoee. 

The  record  examined,  and  held,  that  the 
evidence  does  not  sustain  the  Judgment  of  the 
trial  court. 

Appeal  fran  District  Onirt,  CkmundM 
County;  Cham  Jones,  Judge. 

Proceeding  in  the  county  court  by  Peart 
Davis  for  the  probate  of  an  instrument  aa 
the  last  will  and  testament  of  R.  B.  Davia, 
deceased.  From  Judgment  of  the  district 
court  admitting  the  will  to  probate  on  ap- 
peal from  the  county  court,  J.  P.  Davis  and 
others  appeaL  Reversed  and  remanded. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  and  J.  F.  Tb9mas,  of  Lawton,  and  Ben- 
son &  Benson,  and  Donald  &  Dmiald,  all  at 
Bowie,  Tex.,  for  plaintiffs  in  error. 

S.  I.  McElhoes.  of  Lawton,  for  defendanta 
In  error. 

MILLER,  J.  This  proceeding  was  instltnt- 
ed  in  the  probate  division  of  the  county  court 
of  Comanche  county,  OkL,  by  Pearl  Davis 
and  others,  asking  for  the  probate  of  a  cer- 
tain instrument  as  the  last  will  and  testa- 
ment of  R.  B.  Davis,  deceased,  late  of  Com- 
anche county,  Okl.  J.  P.  Davis  and  the  oth- 
er heirs  of  B.  B.  Davis,  deceased,  except 
those  named  as  beneflciarles  in  the  wlU. 
Joined  in  a  protest  against  admitting  the 
will  to  probate.  The  county  court  refused 
to  admit  it  to  probate.  Pearl  Davia  and  his 
cobenefldarlea  appealed  to  the  district  court 
of  Comanche  county.  On  a  foil  hearing  had 
b^ore  the  district  court  of  Comanche  coun- 
ty that  court,  ca  November  7,  1918,  ordered 
the  paper  probated  as  the  will  of  the  deceaa* 
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ed.  Notice  of  appeal  was  given,  and  this 
appeal  perfected.  J.  P.  Davla  and  otbers 
associated  with  him  objectlitg  to  the  protmte 
of  the  will  appear  here  as  plaintiffs  in  error. 
Pearl  Davis  and  his  associates  appear  as  de- 
fendants In  ertoTt  and  they  will  t>e  so  refer- 
red to. 

The  plaintiffs  In  error  In  their  brief  refer 
to  their  aBsIgnmrats  of  error  as  follows: 

"The  petition  in  error  contains  b  Dumber 
of  aaaignments  of  error,  iDcluding  the  assign- 
ment Bo  necessary  to  a  consideration  by  this 
court,  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  tilal,  uid  that  the 
court  erred  in  admitting  said  will  to  probate." 

The  only  question  discussed  is  wheth«  or 
not  the  court  erred,  in  admitting  the  will  to 
probate,  ^e  facta  necessary  to  determine 
this  question  may  be  bri^y  stated  as  fol- 
lows: 

B.  B.  DaTfs  died  April  16,  1018,  as  a  resi- 
dent of  Comanche  county,  OkL,  and  leaving 
an  estate  therein,  ^e  defendants  in  error 
dalm  this  eatate  under  a  holographic  will 
dated  Aagnst  1,  1901.  The  plaintiffs  In  er- 
-  ror  are  the  other  heirs  at  law  of  the  deceased. 
On  .^nll  1,  1918,  the  deceased  executed  an- 
other will  which,  after  making  certain  spe- 
dflc  beqnests  In  amounts  of  91,  loft  the  m- 
tate  to  the  defendantK  in  error.  This  will 
was  filed  for  probate,  bat,  it  appearing  that 
the  witnesses  thereto  did  xuA  sign  in  the 
presence  ftf  the  testator,  the  prc^ranents  of 
the  will  did  not  Insist  on  Its  being  admitted 
to  pn^ate. 

Some  two  months  after  the  death  of  B.  6. 
Davis  the  will  in  questicm  in  this  case  was 
found  in  an  old  trunk  which  the  evidence 
discloses  Davis  kept  locked,  and  prior  to  his 
death  he  carried  the  key.  The  will  In  ques- 
tion reads  as  follows: 

"Know  all  men  bytheae  presents  that  I,  R. 
B.  Davia,  have  this  Ist  day  of  Auguat,  1901, 
made  and  executed  this  my  will  to  L.  S.  Davis 
and  hia  children,  Bd^r  Dsvls  and  Mabel  Davis 
and  CHaadfi  Davis  and  Pearl  Itavis,  to  take  ef- 
fect at  my  demise  as  follows,  to  wit:  All  of  my 
land  and  oQ  of  my  stock,  both  horses  and  cattle, 
and  all  of  my  money,  bank  depoaits,  notes 
promissory  and  otherwise,  and  all  my  house 
fumishhigB.  In  fact  all  of  my  incumbrances  to 
be  divldf>d  equally  between  all  the  above  named 
irhen  Pearl  Davis,  the  youngest,  becomes  of 
age,  and  I  hereby  name  1l  8.  Davia  aa  trastee 
for  thirwiQ,  and  I  further  enjoin  that,  there  be 
no  legal  procedure  interceded  against  this  docu- 
ment. 

"Witness  my  hand  tills  the  1st  day  of  August, 
1901.  Witness.** 

Tbls  will  is  not  signed  at  the  bottom,  but 
it  was  shown  by  opinion  testimony  of  a  lai^e 
number  of  witnesses  to  be  In  the  handwrit- 
ing of  the  deceased.  At  least  six  witnesses 
who  appear  to  be  disinterested  testified  that 
the  deceased  had  told  them  on  different  oc- 
casions that  he  had  made  a  will  and  had  left 
his  property  to  Stanhope's  children.    It  Is 
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admitted  the  Stanhope  referred  to  In  the  tes- 
timony of  these  witnesses  was  a  brother  of 
the  deceased  and  Is  the  one  referred  to  in 
the  will  as  L.  8.  Davis,  and  Stanhope's  chil- 
dren r^erred  to  are  the  other  persons  named 
in  the  will  uad  are  the  defendants  lu  ernv 
here. 

The  evidence  further  discloses  that  Uie  de- 
ceased formerly  resided  in  Montague  county, 
Tex.,  and  removed  to  C<Hnanche  county,  OkL, 
bringing  with  him  his  brother,  Stanhop*^,  and 
Stanhope's  four  children,  who  are  the  bene- 
ficiaries under  this  will;  that  he  took  care 
of  Stanh<^e's  children  when  they  were  small, 
and  they  in  turn  took  care  of  the  house, 
making  a  home  for  him  and  helping  him 
with  hts  farm  work.  They  lived  together  as 
a  family  and  deceased  was  practically  a  te- 
ther to  the  children. 

The  plaintiffs  In  «T{)r  contend  that  the 
name  "R.  B.  I>avls"  written  by  him  In  the 
top  of  the  Instrument  is  not  a  suffldent  sign- 
ing to  make  the  paper  a  valid  will;  their 
contention  being  that  it  must  either  be  sign- 
ed at  the  bottom  or  the  will  must  show  <m 
Us  face  he  Intended  that  his  name  appear- 
ing in  a  different  part  of  the  instrument 
should  constitute  bis  signature  to  the  instru- 
ment. They  say,  in  effect,  that  evidence  al- 
iunde is  not  admissible  to  prove  he  intended 
the  writing  of  his  name  in  the  upper  part 
of  the  Instrument  to  stand  as  his  signature. 
Without  passing  upcm  this  question  or  ex- 
pressing any  opinion  as  to  the  admissibility 
of  evidence  aliunde,  we  do  not  think  the  evi- 
dence offered  has  sufficient  probative  force 
to  establish  the  factum  of  the  wllL 

[1J  Section  8347,  Revised  Laws  of  Okla- 
homa 1910,  defines  a  holographic  will  as  fol- 
lows: 

"A  holographic  will  Is  one  that  is  entirely 
written,  dated  and  signed  by  the  hand  of  the 
testator  himself.  It  is  subject  to  no  other 
form,  and  may  be  made  In  or  out  of  this  state, 
and  need  not  be  witnessed." 

Tbd  evidence  before  the  conrt  as  shown  by 
tbe  record  was  that  the  deceased  stated  to 
the  various  witnesses  that  he  had  made  a 
will  and  left  all  of  his  estate  to  Stanhope' 
and  Stanhope's  children,  not  that  he  was  go- 
ing to  make  a  will  or  Intended  to  make  a 
win.  Defendants  in  error  contend  this  evl-, 
dence  established  tbe  paper  offered  for  pro- 
bate as  the  last  will  and  testament  of  R.  B. 
Davis,  deceased.  Not  one  of  the  witnesses 
testified  they  bad  ever  seen  this,  paper  be- 
fore, or  that  the  paper  had  been  exhibited 
to  either  of  them  by  R,  B.  Davis,  and  he  bad- 
declared  it  to  be  his  will  or  In  any  way  in- 
dicated that  his  name  appearing  In  the  top 
of  the  instrument  was  intended  by  him  to 
constitute  his  signature.  Neither  did  any 
witness  testify  to  the  identity  of  this  paper 
as  the  will  to  which  R.  B.  Davis  referred  In 
the  conversation  wherein  he  stated  he  had 
made  a  will.   Ordinarily  the  person's  name 
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appearing  In  the  top  of  an  Instrnment,  al- 
thongh  written  by  hia  own  hand.  Is  merely 
descrlptlTe  ot  the  person  nnless  there  Is  com- 
petent evidence  which  would  reasonably  tend 
to  establish  as  a  fact  that  he  intended  it  to 
constitute  a  signing  of  the  Instrument,  or 
that  his  name  so  written  by  him  was  intend- 
ed as  a  complete  execution  of  the  instrn- 
ment 

[3]  These  words  appearing  at  the  bottom 
of  the  paper  offered  for  probate  have  some 
slgnlflcance,  "Witness  my  hand  this  the  1st 
day  of  Aagust,  1001."  The  declaration  above 
quoted  is  so  imlversally  used  as  apt  and  ap- 
propriate words  preceding  the  signature  that 
they  may  be  said  to  Iiave  an  established 
meaning  and  import,  to  wit,  that  the  execu- 
tion of  the  instrum^t  will  be  completed  by 
algnlng  his  name  Immediately  following  such 
declaration  of  **Wltnes8  my  hand."  This 
declaration  Indicates  that  his  signature  or 
some  mark  or  attestation  made  by  his  hand 
would  follow  to  complete  the  execution  of 
ttie  Instrument  The  wording  of  the  decla- 
ration is  evidence  of  an  intent  to  sign  or 
make  some  mark  with  his  own  hand  after 
he  has  made  the  declaration.  While  this 
may  be  only  alight  evidence  of  his  intent  to 
attach  his  ^gnature  or  some  mark  of  attes- 
tation to  denote  he  had  completed  the  exe- 
cution of  the  instrument,  yet  it  would  re- 
quire some  evidence  to  rebut  the  import  of 
the  declaration.  It  cannot  be  presumed  be- 
cause he  may  have  made  statements  to  the 
effect  that  he  had  made  a  will,  neither  is  It 
overcome  by  Isolated  statements  that  he  had 
made  a  will,  without  evidence  to  Identify 
this  paper  as  the  will  he  referred  to  in  mak- 
ing the  statements.  He  may^  have  prepared 
this  as  a  rough  draft  and  then  made  a  will 
In  conformity  with  this  rough  draft  which 
was  duly  signed.  He  may  then  have  told 
different  persons  he  bad  made  a  will,  but 
afterwards  for  some  reason  he  may  have  de- 
stroyed the  will.  The  rough  draft,  not  hav- 
ing been  executed  by  him,  received  no  fur- 
ther attrition  from  him.  We  think  the  evi- 
dence lacks  the  probative  force  essential  to 
identify  this  paper  as  his  will  or  establish 
the  factum  of  the  wtlL 

[2,4]  In  McCarty  et  al.  v.  Weatherly  et 
al.  (Okl.)  204  Pac.  632,  paragraphs  1  and  10 
of  ttxe  syllabus  read  as  follows: 

"1.  The  burden  of  proof  rests  upon  the  pro- 
ponents of  a  will  to  eatabliBh  by  a  prepond- 
erance oif  the  evidence  that  the  will  was  ■  ex- 
ecuted and  published  according  to  the  provi- 
■ioQS  of  the  statutes.  ♦   •  • 

"10.  The  burden  of  proof  rests  upon  the  pro- 
ptmenta  of  a  will  to  prove  not  wily  the  dae 
execution  of  the  will  as  provided  Iv  law,  but 
that  the  inatmment  was  In  (act  the  free  and 
Tolnntary  act  and  wQl  of  the  testatrix.** 

The  evidence  does  not  sustain  the  Judg- 
ment of  the  district  court  It  is  Insufficient 
to  establish  the  factum  ct  the  will.  The 
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jndgroait  of  the  district  court  Is  reversed, 
and  this  cause  remanded,  with  Instructions 
to  sustain  the  Judgment  of  the  county  court 
and  deny  the  jxrobate  of  the  purported  will. 

HARRISON,  O.  J.,  and  McNEILL,  EI/T- 
INO,  EENNAMER,  and  NICHOLSON,  JJ., 
ccmcnr. 


(88  Okl.  288) 

LINDEBERQ  v.  MESSMAN  at  aL 
(Ne.  10482.) 

(Supreme  Court  ot  Oklahoma.  Mardi  14, 1922. 
Behearinc  Denied  July  U.  1822.) 

fSvtlalua  bv  the  Court.) 

1.  Qaleting  title  «=322-Pialntlff  nust  noover 
OB  strength  of  own  tltlSL 

The  plaintiff  in  an  action  to  quiet  title  to 
land  must  allege  and  prove  that  he  is  the  own- 
er of  either  the  legal  title  or  the  complete  equi- 
table title.  Unless  phdntiff  has  the  title,  it 
is  immaterial  to  him  what  title  defendant  daima. 

2.  auletlag  tWe  «=>47(l),  SI  —  Abseaoe  of 
proof  of  title  ia  defeadant  held  aet  to  war- 
raot  qaietiag  title  la  plaintiff;  absMce  at 
proof  of  title  ii  plaintiff  held  not  t*  warrait 
quieting  tltie  in  defendant. 

Record  examined  and  Aeld:  (a)  The  Judg- 
ment of  the  trial  court  sustaining  the  defend- 
ant's demurrer  to  plaintiff's  evidence  is  af- 
firmed; (b)  the  judgment  of  the  trial  court 
quieting  title  to  the  land  involved  In  the  defend- 
ant is  reversed,  and  the  cause  remanded,  with 
directlmi. 

Appeal  from  District  Court,  Pawnee  Good- 

ty;  Redmond  S.  Cole,  Judge. 

Action  by  August  Lindeberg  against  Ij.  T. 
Messman  and  others.  From  Judgment  for  d^ 
fendants  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintlflf  anneals.  Af- 
firmed In  part,  and  roveraid  and  remanded 
in  part  , 

Edwin  E.  IfcNelll,  of  Pawnee,  for  plaintiff 

in  error. 

L.  V.  Ort(m,  ot  Pawnee,  for  deCendanta 
in  erm. 

JOHNSON,  J.  This  la  an  appeal  from  the 
Judgmrat  rendered  in  the  ^strict  court  ot 
Pawnee  county,  state  of  Oklahoma,  on  the 
21st  day  of  May,  1018,  wherein  August  Llnde- 
bei^  was  piaiaitifF  and  U.  F.,  Ifieesman, 
Claude  Macy,  and  C.  T.  Cashel,  were  defend- 
ants. The  plaintiff  in  error,  August  Llnde- 
berg,  bra^nafter  called  the  plaintiff,  filed 
his  petition  in  said  conrt  tsa  Sqitember  IS, 
1916,  against  said  d^endants  In  error,  here- 
inafter called  def^dants,  alleging  that  he 
was  the  owner  ot  and  In  possessiou  of  the 
following  described  premises,  to  wit: 

"The  Dortbeast  quarter  of  section  twenty- 
two  (22),  township  twenty  <20)  north  of  range 
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■ix  (6)  east  of  die  Indian  meridian,  PawnM 
eonnty,  state  of  Oklahoma" 

—Out  he  aeQulred  tbe  ume  bj  deed  from 
Prank  E.  Undeberg  cm  the  3d  day  of  April. 
X91S»  and  attadied  a  copgr  of  said  deed  to  his 
petition  whidi  redted  a  condderatlm  of  95.- 
000,  anbject  to  certain  mortgages  menticnied 
tlier^ ;  that  the  defendant  U  F.  Messman, 
on  the  26tb  of  June,  1016,  filed  a  deed  to  said 
premtaeB  from  0.  D.  Webber,  dierlCT  et  Paw- 
nee coonty,  state  of  Oklahoma,  and  dalmed 
some  rifl^  tlfl^  and  Interest  tiberein }  that 
Olande  ilacy  dalmed  some  right,  tittle,  and 
Interest  In  and  to  said  premises  reason  of 
a  mortgage  oecnted  by  said  Hessman  to 
Macy  on  the  2lBt  day  of  Angust,  1918;  that 
O.  T.  Gashei  dalmed  some  right,  tUl^  and 
Intwest  in  said  premises  by  reason  of  an  oU 
and  gas  lease  made  said  L.  V.  Messman. 
nalntlff  prayed  that  his  title  be  quieted 
against  said  L.  F.,  Messman,  Glande  Macy, 
and  O.  T.  Cashd;  ^at  the  said  aherlfTs  deed 
flled  by  the  said  h.  F.  Messman  be  declared 
nun  and  void;  .that  the  said  mortgage  of 
OUnde  Macy  be  dedared  null  and  vtrtd;  that 
tbe  said  on  and  gas  lease  be  canceled;  and 
Itiat  said  defendants  have  no  rlj^t;  tlfle^  or 
Interest  In  and  to  said  pronises. 

To  this  petition  I*.  F.  Messman  filed  an 
unverified  general  denial  and  further  claim- 
ing that  he  was  tbe  owner  of  said  premises 
under  and  by  virtue  of  a  Judgment  rendered 
in  the  superior  court  of  Garfield  county,  Okl., 
wherein  a  Judgment  on  a  cross-petitioa  was 
recovered  against  Frank  L.  Llndeberg  in  the 
sum  of  $307.80.  and  thereafter,  on  the  16th 
of  November,  1912,  a  transcript  of  said  Judg- 
ment was  filed  In  tbe  office  of  the  derk  of 
the  district  court  of  Pawnee  county,  and  the 
premises  herein  were  sold  under  execution, 
and  that  h.  F.  Messman  purchased  the  same 
under  said  proceedings  at  a  sberllTs  sale, 
and  U  F.  Messman  prayed  that  his  title  be 
quieted  as  against  the  plaintiff. 

The  defendant  Olaude  Macy  also  filed  an 
unverified  general  denial  and  claimed  an  In- 
t^est  In  the  premises  by  reason  of  a  mort- 
gage given  by  L.  F.  Messman  and  wife  to 
said  Claude  Macy  in  the  sum  of  $860  on  said 
premises  and  praying  that  the  court  decree 
that  said  Claude  Macy  have  a  valid  and  sub- 
sisting lien  on  said  real  estate. 

Plaintiff  filed  a  reply  and  an  amended  re- 
ply to  the  answer  of  L.  F.  Messman  and  al- 
leges that  the  Judgment  r^erred  to  In  Mess- 
man's  answer,  rendered  in  the  district  court 
of  Garfield  county,  was  niill  and  void,  and  all 
subsequent  proceedings  based  thereon  are 
null  and  void  and  of  no  force  and  effect,  and 
set  forth  the  reasons  why  the  same  were 
null  and  void.  The  Issues  were  thoa  framed, 
and  the  cause  came  on  for  trial. 

Judgment  was  rendered  on  the  21st  day  of 
May,  1918,  In  bdialf  of  the  defendants,  the 
court  sustaining  a  demurrer  to  the  evidence 
introdnced       the  plaintiff.    A  motion  for 


new  trial  was  overruled  on  the  8d  of  Sep- 
tanber,  1018,  and  this  aEqE>eal  Is  prosecuted 
from  the  Judgment  and  final  order  of  the 
court  overruling  motion  for  new  trial,  and  is 
here  for  final  determination. 

None  of  tbe  pleadings  were  signed  by  the 
parties  or  In  any  way  verified,  being  simply 
signed  the  attorneys  of  the  reqpectlve  par- 
ties. 

The  plaintiff  Introduced  without  objection 
page  164,  Warranty  Deed  Record  No.  29,  of 
Pawnee  county,  containing  the  record  of  the 
deed  from  Frank  D.  Undeberg  to  August 
Llndeberg.  a  copy  of  which  deed  was  attadied 
to  the  plalntifTs  petition,  and  called  as  a 
witness  in  his  behalf  Frank  EL  Llndebng. 
who  testified  that  said  deed  was  Intended  as 
a  mortgage  to  secure  hla  indebtedness  to  the 
plaintiff,  Angust  Undeberg  In  the  sum  of 
about  96,000,  representing  moneys  advanced 
to  him  by  the  plaintiff  fron  time  to  time  and 
prior  to  the  execotten  of  tbe  aald  deed  tor 
tbe  most  part 

With  this  testimony  the  plaintiff  rested, 
whereupon  the  defendants  donurred  to  the 
evidence  of  tbe  plaintiff,  which  demurrer, 
after  argument  of  Uie  same,  was  sustained 
by  the  court,  the  eonrt  rendsriog  judgment 
as  fdlows: 

"It  Is  thersfore  by  the  court  ordmd.  adjndf 
ed.  and  decreed  that  the  demurrer  of  defendants 
to  tlie  evidence  of  the  plaintiff  be,  and  the  aanu 
is  hereby,  sustained,  and  the  action  of  the 
plaintiff  is  hereby  dismissed  at  the  coats  of 
plaintiff. 

"It  is  farther  decreed  that  the  plafaitlff  is  not 
tbe  owner  of  said  real  estate,  bereinaboTe  de- 
scribed, and  it  is  further  decreed  that  the  de- 
fendant U  F.  Messman  is  the  owner  of  said 
real  estate,  and  entitled  to  the  possession 
thereof. 

"It  is  further  decreed  that  the  title  of  the  de- 
fendant L  F.  Messman  be;  and  the  same  Is 

hereby,  quieted  against  the  plaintiff,  or  any  one 
claiming  by,  through,  or  under  Um,  and  that 
the  deed  made  on  the  Sd  day  of  April,  1913, 
and  recorded  In  Book  29  of  Deed  Records  at 
page  104,  be,  and  tbe  same  is  hereby,  canceled, 
set  aside,  and  held  for  nani^t. 

"To  the  above  finding  and  decree  the  pi«t«iH* 
excepts,  and  gives  notice  in  open  court  of  his 
intention  to  appeal  to  the  Supreme  Court. 

"Conn  Linn,  Jndge. 

"a  K.  L  V.  Orton,  Attorney  for  Defend- 
ants." 

To  reverse  Uils  Judgm^t  this  proceeding 
In  error  was  commoiced  by  the  plaintiff. 

For  convenience  the  parties  will  be  herein- 
after referred  to  as  plaintiff  and  defendants, 
respectlvdy,  as  they  anteared  in  the  trial 
raurt 

The  plaintiff  assigns  error  as  follows: 

*'(!)  The  court  erred  In  overmling  the  m^ 
tioo  of  plaintiff  in  error  for  new  triid. 

"(2)  The  court  erred  In  sustaining  the  ds- 
murrer  of  defendants  in  error  to  the  ovldeiies 
of  the  plaintiff  in  error.** 
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The  sole  question  for  oar  determination  Is 
whether  or  not  the  trial  conrt  erred  in  soa- 
talnlng  the  defendants*  demurrer  to  the 
plaintifrs  eridaice. 

Frank  Lindeberg  teatifled  that  he  was  a 
bachelor,  and  had  lived  on  the  land  in  con* 
troTersy  eight  years;  that  he  continaed  to 
lire  on  the  same  after  maklni;  his  deed  to 
his  brother,  August  Llndeb^g;  that  he  had 
the  use  of  the  land  In  consideration  of  tala 
paying  the  taxes  and  making  ImproTements 
thereon  from  time  to  time.  The  defendants 
offered  no  testimony  at  the  trial. 

The  question  of  law  arising  upon  the  facts 
therefore  is:  Is  the  plaintiff  himself  enti- 
tled to  recover  In  an  action  to  quiet  title? 

Section  4927,  R.  L.  1910,  provides  that: 

"An  action  may  be  brought  by  any  person 
iu  possession,  by  himself  or  tenant,  of  real 
property,  against  any  person  viho  claims  an  es- 
tate, or  interest  therein,  adverse  to  him,  for 
the  parpose  of  determining  such  adverse  estate 
Or  interest." 

This  court  has  frequently  held  that,  as  a 
necessary  prwequistte  to  maintaining  on  ac- 
tion to  quiet  title  or  to  remove  cloud  there- 
from, the  plaintiff  must  allege  and  prove  that 
he  is  h<^der  of  the  l^al  title  or  the  complete 
equitable  title  to  the  land  involved. 

In  the  case  of  Clark  v.  Holmes,  31  Okl.  164, 
120  Pac.  642,  Ann.  Cas.  1913D,  380,  this  court 
said  in  paragraph  2  of  the  syllabus: 

"A  person  who  has  no  Interest  In  the  title  to 
real  estate  cannot  maintain  an  action  to  re- 
move a  dond  upon  the  tiUe  to  such  real  estate" 
-^tfng  in  support  thereof  Le  Force  v.  Haymes, 
25  OkL  190,  105  Pac  644;  Wheatland  Orafai. 
etc  Oo.  V.  Dowden,  26  OkL  441, 110  Pac.  896; 
82  Oyc  1352. 

And  again.  In  Spalding  Hill,  47  OkL  621, 
14ld  Pac.  1188.  an  opinion  by  the  court  In  0ie 
case  of  dark  t.  Holmes,  snpra,  was  cited 
with  approvaL 

The  same  doctrine  la  amioanced  In  5  R.  O. 
Jj.  646,  and  again  In  the  case  of  Clark  t.  Dun- 
canaon,  79  OkL  180, 192  Fac.  806, 16  A.  L  R. 
816,  thlfl  court.  In  an  opinion  by  Bamaey,  J., 
In  the  second  paragraph  of  the  syllabus,  stat- 
ed the  rule  as  follows: 

"The  plaintiff  in  an  action  to  qnlet  title  to 
land  must  allege  and  prove  that  he  is  the  own- 
er of  either  the  legal  title  or  the  complete  equi- 
UUe  title.  Unless  plaintiff  has  the  titie,  it  is 
Inmaterlal  to  him  what  title  defendant  daims." 

[21  So  it  seems  qnlte  dear  to  us  that  that 
put  of  tite  Jodgment  of  the  trial  «nirt  ana* 
talnlns  the  danorrer  to  tb»  plaintUTs  evi- 
doioe  and  dismUalng  bis  cause  of  action  was 
not  erroneonm  but  shonld  be  sustained,  bat 
the  decree  of  the  court  qnletlng  title  to  Oie 
land  in  eontrorer^f  In  the  defendant  was 
dearly  erroneous,  for  the  reason  that  the  de- 
fendant offered  no  testimony  upMi  the  trial, 
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and  therefore  ttiere  was  no  evidence  to  sus- 
tain his  tiUe. 

So  that  part  of  the  Judgment  la  reversed, 
and  the  cause  remanded,  with  directions  to 
the  trial  conrt  to  further  proceed  in  accord- 
ance with  the  views  herdn  expressed. 

HARRISON,  0.  3^  and  KANBf  UlUJaOt, 
and  EENNAMER,  JJ^  concur. 


MoCARTY  V.  STATE.   (No.  A-«773.) 

(Orlainal  Court  of  Appeals  of  Oklahoma. 
Jaly  8,  1022.) 

■  (StUalmt  hp  the  Otmri.) 

1.  Criminal  law  «»665 (4)— Whether  witness 
violating  rnle  of  sequestration  should  be  per- 
Mltted  to  testify  Is  wtthla  court's  dlsoretlon. 

Whether  a  witness  who  has  violated  the 
rule  of  sequestration  shonld  be  permitted  to 
testify  is  In  the  discretion  of  the  trial  court. 

2.  Criminal  law  «=»l  153(5)— Burden  rests  on 
defenilant  to  show  abase  of  dismvtlon  la  ex- 
cluding tsstlmony  of  wttsass  violatino  aa- 
qaestratlos  rale. 

The  burden  rests  upon  the  defendant  to 
show  a  manifest  abuse  of  discretion  by  the 
trial  court  in  excluding  the  testimony  of  a 
witness  who  has  violated  sudi  rnle. 

3.  Criminal  law  ^806(3)— Prlnolplo  of  "rea- 
sonable doubt"  need  sot  be  repeated  la  each 
paragraph  of  Isstnietiosa. 

The  priudpie  of  "reasonable  doubt"  Is  so 
firmly  intrenched  In  the  criminal  jurisprudence 
of  this  country,  and  so  well  known  by  Jurors 
generally,  as  not  to  require  constant  repetition 
of  the  rule  in  every  paragraph  of  the  instrnc* 
tlons,  eapcdaUy  where  the  Issues  are  not  in- 
volved, and  no  affirmative  defense  Is  Interposed. 

4.  Criminal  law  «s>822(l)  — Where  Instrao- 
tlons  as  a  whole  fairly  cover  the  law  ef  ttie 
case,  the  charge  will  be  held  safllolently  oosi- 
prebesslveL 

Where  the  instructions  as  a  whole  ftdriy 
cover  the  law  of  the  case,  and  are  not  mislead- 
inc.  although  some  Instructions  may  be  In- 
ortifidally  drawn,  the  general  diarge  will  be 

held  suffidently  comprehensive. 

5.  Qaning  «=»98  (2)— Evidence  held  suffldent 
to  sustain  convlotloa. 

Bvidence  examined,  and  held  suffldent  to 
sustain  the  eonvledon. 

Appeal  from  County  Court,  Orady  Coun- 
ty; Thos.  J.  O'NelU,  Judg& 

J.  J.  McCarty  was  ctmvieted  <^  gambUug, 
and  appeals.  Affirmed. 

Holding  &  Herr,  of  Qhlckasha,  for  plain- 
tiff in  error. 

Geo.  F.  Short.  Atty.  Gen.,  and  N.  W.  Oora 
Aast  Atty.  Gen.,  for  the  Stata 
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PER  CURIAM.  By  Judgment  rendered  on : 
tile  12th  day  of  April.  1921.  defendant  J.  J. 
McGar^  was,  in  tbe  county  court  ot  Grady 
county,  conricted  of  tbe  offense  of  playing 
at  a  game  of  cards  for  money,  and  sentenced 
to  pay  a  fine  of  $50  and  the  costs  of  the 
action.  From  such  Judgment  he  has  appealed 
to  this  court 

Counsel  contend  that  the  trial  court  erred 
In  refusing  to  permit  one  Ellis  to  testify  as 
a  witness  in  the  behalf  of  the  defendant 

[1]  Concwning  this  assignment  of  error, 
the  record  dlsdoaes  that  EUls  had  been  miti- 
poenaed  as  a  witness  tor  the  state,  bad  been 
sworn  as  such  witness,  and,  at  the  request 
of  counsel  for  the  defendant,  all  the  witness- 
es  were  exduded  from  tb»  courtroom  during 
tbe  iwogresB  ot  the  trial.  In  violation  of 
this  rule  the  witness  mils  remained  in  tbe 
conrtrtem  during  the  time  the  state's  wit- 
nesses were  testifying.  At  tbe  conclucdon  of 
the  state's  eridence,  the  county  attorney  bay- 
ing t^ed  to  call  the  said  Ellia  as  a  witness, 
the  defendant  then  offered  to  Introduce  Ellis 
in  bis  behalf,  and  the  county  attorney  then 
Interposed  an  objection  to  Ellis'  testifying  on 
the  ground  that  be  bad  violated  the  rule  by 
remaining  in  court  diuring  the  Ume  the  state 
was  Introducing  eridence.  The  court  sus- 
tained the  objection  of  tbe  county  attorney, 
tjo  .  wbldL.  actiim  the  defendant  exc^)ted. 
Whether  a  witness  wbo  bai  violated  ttie 
rule  of  sequestration  should  be  pennitted  to 
testify  is  within  the  discretion  of  the  trial 
court.  Boyd  v.  State,  153  Ala.  41,  46  South. 
691;  Belk  v.  State,  10  Ala.  App.  70,  64 
South.  615;  Fouse  v.  State,  83  Neb.  258, 
U9  N.  W.  478:  Woods  v.  State,  68  Tex.  Cr. 
B.  106,  161  S.  W.  296. 

In  the  case  of  Kilgore  r.  State.  10  Okl. 
Or.  446. 137  Pac.  364,  this  court  held: 

"Where  the  court  orders  witnesseB  to  be 
sworn  and  exdaded  from  the  coartroom  durin; 
the  taking  of  testimony,  and  where  the  order 
of  the  court  Is  willfully  Tiolated,  It  is  a  mat- 
ter within  tbe  dlBcretion  ol  the  court  to  allow 
or  exclude  the  testimony  of  soeh  witnesfl." 

[2]  In  this  case  Uie  record  Is  silent  as  to 
whether  tbe  violation  of  the  rule  of  tbe  court 
by  the  witness  EUls  was  Intentional  or  not 
^nie  burden  rests  upon  tbe  defendant  to 
show  a  manifest  abuse  of  discretion  by  the 
trial  court  In  excluding  the  testimony  of 
tbis  witness.  No  sucib  showing  is  evident 
from  this  record. 

[I]  Further,  it  Is  contended  that  the  trial 
court  erred  in  giving  the  following  instruc- 
tion: 

"To  this  charge  the  defendant  pleads  not 
guilty;  tbe  burden  of  proof  is  upon  tbe  state 
to  show  to  your  satisfaction,  and  beyond  a 
reasonable  doubt  by  the  proof  in  the  case, 
tbe  truth  of  the  diarge  as  made  In  tbe  informa- 
tion. If  the  state  has  proven  to  yoar  satis- 
faction that  this  defendant  was  engaged  in 
playing  a  game  of  cards  for  money,  as  charged 


in  tbe  Information,  your  verdict  shonld  be  gnil* 
ty.  If,  however,  from  all  the  evidence,  and  the 
circumBtances,  as  shown  by  the  proof,  yon  be- 
lieve the  defendant  not  guilty  of  the  crime,  or 
have  a  reasonable  doubt  as  to  whether  be  is 
gallty  or  not,  yoor  nrdict  should  bs  'not 
guUty.'" 

It  is  urged  that  tbe  Instruction  Is  er- 
roneous in  not  requiring  tbe  state  to  prove 
the  guUt  of  the  d^mdant  of  tbe  offense 
charged  beyond  a  reasonable  doubt  True, 
there  la  one  smtence  In  the  Instruction 
whidi,  if  It  stood  alone,  might  be  susceptible 
of  such  craatrucUcm ;  but  tbe  Instruction, 
considered  In  Its  entirety,  is  not  misleading 
and,  we  believe,  dearly  states  tbe  law  to  be 
that  tbe  state  must  prove  the  defendants 
guUt  of  the  crime  charged  beyond  a  reason- 
able doubt  In  a  subsequent  paragraph  of 
the  Instructions  the  court  dearly  stated  the 
law  to  be  that  tbe  defendant  must  be  proven 
guilty  beyond  a  reasonable  doubt  And  the 
instructions,  considered  as  a  whole,  are  not 
misleading  or  ccnfusing  on  this  qnestim. 

In  Hawkins  v.  State  (OU.  Or.  App.)  186 
Pac  490,  this  court  held: 

"Though  one  hiBtmction  was  eomewhat  con- 
fusing, when  tbe  Instmctlons  as  a  whole  rem- 
edy such  confusion  it  does  not  constitute  re- 
versible error." 

In  tbe  case  of  Ocrte  v.  State  (OkL  Cr.  Ani^) 
195  Pac.  901,  it  is  held: 

"The  principle  of  'reasonable  doubt'  is  so 
firmly  intrenched  in  the  criminal  Jurispmdence 
of  this  country,  and  so  well  known  by  jururs 
generally,  as  not  to  require  constant  repentioa 
of  tbe  rule  In  every  paragraph  of  tbe  instmc- 
tiona,  especially  where  the  tssues  are  not  in- 
volved, and  no  affirmative  defense  is  Inter- 
pOBed." 

Cases  from  other  states  to  the  same  effect 
are  as  follows:  Bowen  v.  State.  16  Ga.  Apft. 
179.  84  8.  E.  793;  Territory  v.  Price,  14  N. 
M.  262,  91  Pac  733;  State  v.  Ferrell,  246 
Mo.  322,  152  S.  W.  83;  Lake  v.  Common- 
wealth, 31  Ky.  Law  Rep.  1232,  104  S.  W. 
1003.  Raper  v.  SUte,  16  Oa.  App.  131,  84 
S.  E.  660. 

[4]  Furthermore,  it  has  been  repeatedly 
held  by  tbis  court  that,  where  tbe  instruiv 
tlons  as  a  whole  fairly  cover  the  law  of  the 
case,  and  are  not  misleading,  although  some 
instructions  may  be  Inartlfldally  drawn,  thft 
general  charge  will  be  held  sufficiently  com- 
preliensive.  We  find  In  this  diarge  no  nror 
sufficiently  prejudicial  to  authorise  a  rever- 
sal of  this  conviction. 

[S]  It  is  also  contended  that  the  evidence 
is  insufflclfflit  to  support  the  conviction.  The 
undisputed  evidence  In  the  case  is  that  a 
game  of  stud  poker  was  being  played  for 
money  on  the  nlgbt  of  the  23d  of  December. 
19^,  In  a  building  In  tbe  city  of  Oblcfcasha; 
that  seme  of  the  police  officers  -ef  tbe  -rity 
and  county,  at  about  the  hour  of  11  o'do^ 


Digitized  by  Google 


Idaho) 


ETTATE  r.  BTEBRETT 
<S07  P.) 


lOTl 


made  a  raid  on  said  place;  that  defendant 
was  present  at  that  time  and  place.  The 
only  dispute  is  as  to  whether  he  was  engaged 
at  playing  at  the  game.  The  testimony  of 
the  officers  Is  to  the  effect  that  he  was  sit- 
ting at  the  table  with  a  lay-ont  of  cards  In 
front  of  him  and  50  cents  In  money  on  top 
of  the  ace  of  spades  directly  In  front  of  tiie 
defendant;  that  Just  before  breaking  Into 
the  building  the  officers  stood  on  the  outside 
for  several  minutes  within  just  a  few  feet 
of  where  the  defendant  was  sitting;  that 
Just  before  entering  they  heard  some  one 
say,  "By  God,  I  bet  a  half  a  dollar."  The 
defendant  denied  playing  at  the  game,  and 
one  witness  In  his  behalf  testified  that  de- 
fendant had  Just  arrived,  and  did  not  have 
time  to  get  Into  the  game.  But  the  officers 
testified  that  they  had  been  standing  on  the 
outside  of  the  bnildlng  for  five  or  six  mln- 
ntes  before  they  broke  into  it,  and  that  dur- 
ing that  time  nobody  entered  the  building. 
Evidently  the  Jury  ^as  jiot  willing  to  be- 
lieve that  the  defendant  would  go  to  such  a 
place  at  that  hour  of  the  nigbt  for  the  pur- 
pose of  gambling  and  waive  the  privilege  of 
engaging  In  this  fascinating  American  pas- 
time for  the  length  of  time  that  the  officers 
testified  they  stood  on  the  outside  of  the 
bnildlng.  And,  furthermore,  the  testimony 
of  the  state's  wttnesses  Is  amply  sufficient 
to  sastaln  the  rerdlct  and  Judgment. 

For  rea8<»ns  stated,  the  Judgment  la  af- 
firmed. 


MORRIS  V.  STATE.    (No.  A-4314.) 

(GrimiDal  Court  of  Appeals  of  Oklaboma.  Ang. 

6,  1922.) 

(ByUalnu  hy  Editorial  Stfiif.) 

Crinlsal  law  ^1 131  (5)— Defendant's  appeal 
dismissed  where  he  hat  beoeme  a  fsgltlve 
from  Justice. 
An  appeal  from  a  conviction  for  violatioD 
of  the  intoxicating  liquor  law  may  be  dismisi- 
cd  on  the  ground  that  defendant  has  become  a 
fagitive  from  Jastiee,  and  cannot  be  made  to 
answer  the  JndgmMit  upon  the  merits  of  hii 

Appeal  from  County  Court,  Greer  Count? ; 
Jarrett  Todd,  Judge. 

Lorensie  Morris  was  convicted  of  a  viola- 
tton  of  the  prohibitory  liquor  law,  and  be  ap- 
peals.  Appeal  dismissed. 

Stowart  &  Edwards,  of  Mangiun,  for  plain- 
tiff in  error. 

M.  H.  Mills,  Co.  Atty.,  and  W,  B.  Garrett, 
Asst.  Co.  Atty.,  both  of  Mangum,  and  the 
Attorney  General,  for  the  State. 

PER.  CURIAM.  Plaintiff  In  error,  Lorenzie 
Morris,  was,  in  December,  1921,  eonvlcted  In 


the  county  court  of  Greer  CQunty  of  the  of- 
fense of  unlawfully  manufacturing  intoxicat- 
ing liquor,  and  his  punishment  fixed  at  a  dne 
of  $50  and  imprisonment  In  the  county  Jail 
for  a  period  of  30  days. 

Counsel  for  the  state  filed  a  motion  to  dis- 
miss this  appeal  on  the  ground  that  plaintiff 
In  error  lias  become  a  fugitive  from  Justice, 
and  cannot  be  made  to  answer  the  Judgment 
upon  the  merits  of  his  appeal  by  this  court. 
The  motion  was  hied  in  tbis  court  on  the 
:£7th  day  of  June,  1922,  and  no  response  has 
l>een  made  to  the  same. 

We  have  carefully  examined  the  showing 
made  by  the  motion  and  supporting  atO- 
davits,  and  are. of  the  opinion  that  the  mo- 
tion to  dismiss  la  well-founded,  and  should 
be  sustained. 

The  appeal  Is  dismissed,  with  directions 
to  the  cleric  to  Issue  the  mandate  forthwith. 


(85  Idaho,  GSQ) 
STATE  V.  STERRETT.   (No'.  3496.)  ' 

(Supreme  Court  of  Idaho.  Jane  29, 1822.) 

1.  Criminal  law  ^21— Whether  orlmlsal  ■■• 
tent  is  necessary  element  daternlsed  from 
language  of  statute;  lack  of  orimlRsl  Intent 
Immaterial  If  sot  a  leeestary  ^neit  of 
the  crlneL 

Whether  a  crlmtnal  intent  Is  a  necessary 
element  of  a  statutory  ofense  is  a  matter  of 
construction,  to  be  determined  from  the  )«n< 
guage  of  the  statute,  in  view  of  its  manifest 
purpose  and  design,  and,  where  audi  Intent  is 
not  made  an  ingredient  of  the  offense,  the  in* 
tention  with  which  the  act  is  done,  or  the  l^ck 
of  any  criminal  intent  in  the  premises,  is  iin- 
material. 

2.  Intoxleatlsg  llquers  ^s>l3l— Transportation 
of  Intoxloating  liquor  unlawful,  notwlthstaad- 
lag  good  faith  of  person. 

Under  C.  S.  {S  2606  and  8087.  the  inten- 
tional transports tioD  of  iutoxicating  liquor, 
without  legal  authority,  is  unlawful,  and  the 
good  intentioDS  and  good  faith  of  the  person 
transporting  such  liquor  is  immaterial. 

3.  Criminal  law  4=s>342— ExoIiisIor  of  evideaoe 
tending  to  show  good  faith  not  error,  where 
criminal  intent  Is  not  a  nec^sary  element. 

Error  cannot  be  predicated  upon  the  action 
of  the  court  in  excluding  evidence  tending  to 
show  the  defendant's  good  intenti6ns  and  good 
faith,  where  a  criminal  Intent  is  not  a  neces- 
sary element  of  the  <^enae  dialled. 

4.  Crimlaal  law  159(2)— Verdict  not  dis- 
turbed on  appeal,  where  there  Is  sufllclent 
competent  evidence  to  support  It. 

Where  there  is  suSideDt  competent  evi- 
dence to  sustain  the  verdict  of  the  jury,  such 
verdict  wiU  not  be  disturbed  on  appeal. 

Ai^eal  from  District  Court,  Bannoch 
County;  0.  B.  Banm,  Judge. 
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T,  A.  Sterrett  was  ctmTlcted  of  transport- 
ing  Intoxlcadns  liquor  Into  a  problUtlm  dis- 
trict, and  he  ai^eala.  Affirmed. 

J.  M.  Stev«is  and  H.  B.  Bay,  tfOh  of  Po- 
catello,  for  appellant 

Boy  L.  Kacfe,  Att7.  Oen.,  and  Dean  I>il»> 
aOU  Aatt  Atty.  Gen.,  for  the  Stata 

BUDGB,  J.  Appellant  was  convicted  of  the 
crime  of  transporting  Intoxicating  llQuor  in- 
to a  prohibition  district  in  the  state  of  Ida- 
ho, from  which  he  appeals. 

From  the  record  It  aK>ear8  that  a|>pellant 
was  apprehended  by  two  depu^  sheriffs  of 
Bannock  county,  while  hanllng  two  kegs  of 
intoxicattng  liquor  In  a  wagon,  upon  a  pnb- 
lic  highway  within  said  county,  several  miles 
from  Alexander,  Caribou  coiuty,  on  the  af- 
ternoon of  April  12, 19ld.  There  is  some  ev- 
idence in  the  record  tending  to  show  that 
on  the  ntomlng  of  said  day  appellant  was 
In  Soda  Springs,  where  he  ai^ared  before 
the  acting  i«vbate  Judge  of  Caribou  county 
and  made  an  affidavit  of  the  existence  of 
some  intoxicating  liquor  near  Alexander,  that 
a  search  warrant  was  Issued  by  the  probate 
judge  and  handed  to  appellant  with  verbal 
instructions  to  seize  the  liquor,  if  found,  and 
bring  It  to  Soda  Springs,  and  that  appellant, 
as  a  de  facto  officer,  seized  the  liquor  at  Al- 
exander and  by  reason  of  the  Impassable 
condition  ot  other  roads  was  hauling  it  to- 
wards Soda  Springs  by  a  road  which  lay  for 
some  distance  within  the  boundaries  of  Ban- 
nock county. 

Am>ellant  makes  six  assignments  of  error, 
the  first  five  of  which  relate  to  the  action  of 
the  court  In  sustaining  objections  of  the  state 
to  certain  testimony  sought  to  be  ^Idted  in 
his  behalf,  tending  to  show  that  he  was  trav- 
eling towards  Soda  Springs  when  he  was  ap- 
prehended; that  he  and  witness  Bamett 
were  orally  deputized  by  the  probate  Judge 
to  get  the  particular  whisky  which  was  found 
in  his  possession  upon  his  apprehension ;  that 
he  exhibited  to  witness  Allen,  whom  he  em- 
ployed, with  a  team  and  wagon,  to  haul  the 
llqoor  to  appellant's  ranch  near  Alexander, 
a  search  warrant  before  loading  the  liquor ; 
and  that  he  directed  Allen  to  drive  to  said 
ranch  for  the  purpose  of  getting  a  heavier 
team  to  haul  the  llquot  to  Soda  Springs,  and 
In  sustaining  the  objection  of  the  state  to 
the  introdocttm  of  the  sear<dt  warrant  claim- 
ed to  have  been  tssned  and  delivered  to  him 
by  the  probate  judge. 

Counsel  for  u»pellant  cites  no  authorities 
supporting  his  position  upon  these  matters, 
but  contends  merely  that  the  evidence  in  each 
case  was  competent  to  go  to  the  Jury  as  es- 
tablishing the  good  iutentl<nt  and  good  faith 
ef  app^ant  in  the  premises. 

0.  8.  I  260^  under  which  appellant  was 
convicted,  provides  that: 

"It  sliall  be  unlawful  for  any  person  *  *  • 
te  transport  any  Intoxicating  liquor  or  sleohol 


unless  the  same  was  proeored  and  Is  so  pos- 
sessed and  transported  under  a  pennit  as  here- 
inafter provided.  •  • 

C  8.  i  8087,  provides: 

"In  every  crime  or  paUie  offense  there  mast 
exist  a  union,  or  joint  operation,  of  act  ind 
intent,  or  criminal  negl^ienee.** 

At  otHumon  law,  a  crime  possessed  the  de- 
ment of  an  evU  intentton  tc^eOier  with  sn 
unlawful  act,  hot  the  mle  Is  w^  estabUsbed 
that  it  is  competent  fbr  the  Ij^islatore  to 
prohlUt  the  doing  of  a  particular  act  and  to 
provide  a  pomlty  for  the  vlcdatloD  of  the 
prohibltton.  1  Wharton's  Griminal  Law  (11th 
Ed.)  i  143»  pk  lfi7.  This  conit  held,  in  State 
v.  Keller,  8  Idaho,  690,  70  Pac.  1061,  that: 

"Wicked  or  wilUal  intent  to  violate  the  crim- 
inal law  Is  not  an  sssentlal  Ingredient  In  evety 
criminal  intense.  And  that  is  so  in  stattrtoir 
offenses  when  the  statute  does  not  make  the 
intent  with  which  an  act  is  done  an  ingredtest 
of  the  crime.  The-  role  is  that  In  acts  mala 
in  se  the  intent  governs,  snd  in  acts  mala  pre- 
hilrfta,  the  Intent  does  not  govern,  and  tiie  oalj 
inquiry  Is,  'Has  the  law  been  violatedr  " 

And  In  Stata  ▼.  Bheduui,  88  Idaho^  108, 190 
Pac.  71,  it  was  said : 

"The  crime  of  tranaportinf  Intudeatinc  Hq- 
□or  into  the  state  of  Idaho  *  *  *  is  com- 
mitted whenever  one  knowingly  and  intentios- 
ally  transports  intoxicating  liquor.  No  other 
intent  is  necessary  in  order  to  complete  Um 
offense,  when  coapled  with  the  act  of  trans- 
porting, than  the  intent  to  transport." 

[1-3]  Whether  a  criminal  intent  is  a  neces- 
sary  eiemoit  of  a  statutory  offense  is  a  mat- 
ter of  construction  to  be  determined  from 
the  language  of  the  statute.  In  view  of  iti 
manifest  purpose  and  design,  and,  where  such 
intent  la  not  made  an  ingredient  of  the  of- 
fense, the  intention  vrilh  which  the  act  is 
done,  or  the  lade  of  any  criminal  intoit  in 
the  premises.  Is  immaterial.  City  of  Hays  v. 
Schueler,  107  Kan.  63S,  193  Pac.  311.  U  A 
li.  B.  1433  and  note  at  pi^  1431  It  is  sp- 
pareut  that,  by  G.  8.  U  2606  and  8087,  tbs 
Legislature  has  made  the  intuitional  trans- 
portation ot  intoxicating  liquor,  without  legal 
authority,  unlawful  (In  re  Baugh,  30  IdahOk 
387,  164  Pac.  S29).  and  that  the  good  Inten- 
tions and  good  faith  of  the  person  transport 
ing  the  liquor  ts  ImmateriaL  In  the  Intense 
of  the  poUlc,  tiie  Imrden  la  plaoed  ivon  the 
actor  to  ascertain  at  his  peril  whether  his 
deed  Is  within  the  pnAiUtlon  of  the  statalb 
8  R.  O,  Ll,  Criminal  Law,  |  12,  02,  note  ^ 
Brror  cannot  be  predicated  Qie  action 
of  the  court  In  OECludlnff  eridenoe  tmdlng  to 
show  the  d^endant's  good  intentiwis  and 
good  rzith,  where  a  criminal  Intent  Is  not  a 
necessary  elanoit  of  the  offmse  charged. 

[4]  In  the  alxUi  asslgnmesit  ot  error,  »»• 
pellant  urges  that  the  evidence  did  not  war* 
rant  tbfrjury  In  finding  blm  guilty.  The  jn- 
ry  was  entitled  to,  and  orldoitly  did,  dlsbe- 
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lleve  the  evidence  Introduced  by  appellant 
whereby  he  sought  to  show  that  be  had  been 
depatised  to  seize  the  liquor  In  question  and 
remove  It  to  Soda  Springs,  but  apparently 
did  beliere  the  testimony  of  the  so-called  act- 
ing probate  ^Jdga  that  be  did  not  deputize 
appellant  Although  the  defense  Interposed 
by  appellant  may  well  serre  as  a  testimonial 
of  legal  ingenuity,  altogether  unique  In  the 
Judicial  annals  of  this  state,  nerertheless, 
eince  the  Jury  took  the  view  which  It  did,  it 
Is  unnecessary  to  consider  the  question  as  to 
whether  or  not  the  depntlzatlon  of  appellant 
as  a  de  facto  special  officer  of  Caribou  coun- 
ty would  constitute  a  defense  to  the  crime 
with  which  be  was  charged. 

There  Is  sufficient  competent  evidence  In 
the  record  to  sui^rt  the  verdict  of  the  Jury, 
and,  DO  prejudicial  error  appearing  in  the 
record,  the  Judgmrat  must  be  afllrmed.  It 
Is  so  ordered. 

RIOB.  a  and  UcCARTHT  and  DITNN, 
J concur. 


(36  Idaho,  &74) 

STATE  V.  MOOD  IE.  (No.  3509.) 

(Snpreme  Ooitrt  of  Idaho.  June  28,  1922.) 

1.  CrinlHl  law  ^l090(S)-Alle|ad  arrar 
ovtmiliBf  danarrar  to  erlnlMd  eoaplalat 
dasylag  notloa  to  quash  eaa  ba  praeaated 
•sly  Q»  bill  of  exoeplloBS. 

Alleged  error*  of  trisl  court  In  overraling 
detnnrrer  to  crlmlnsl  complaint  and  In  denying 
motion  to  qnaeh  complaint  can  be  presented  to 
this  court  on^  by  bill  of  ezceptloii.  properly 
settled  and  ineerporated  In  the  record. 

2.  Animals  «s»l02— Offeata  of  grazrng  sheep 
on  eattia  range  shewn. 

In  prosecutions  nnder  O.  S.  {  8333,  It  la 
not  necessary  to  ahow  that  the  cattle  range  Is 
on  public  land. 
8.  Crlailaal  law  ^86— Proaaootloa  of  mlsde- 
Moanors  triable  in  probate  and  Justfc*  ooarta 
nay  be  eonmoacod  In  district  oourt. 
Prosecution  of  misdemeanors  triable  In  the 
probate  and  justice  courts  may  be  commenced 
in  the  diatrlet  court      filing  a  criminal  com- 
plaint 

4.  Crialaal  taw  ^l  1 29 <3)— General  alfega- 
ttoa  of  iMnflleiaaoy  of  svMenoe  snfflcleat 
where  eonteatlon  I*  that  there  Is  no  avi- 
denoe  of  offense. 

Where  the  contention  is  that  there  is  no 
evidence  to  prove  the  offense,  or  a  material  ele- 
ment thereof,  a  general  ailegatioD  that  the 
evidence  is  insufficient  raises  the  point  It 
there  Is  any  evidence,  the  particulars  of  in- 
enffidency  most  be  stated. 

Appeal  from  District  Court,  Lemhi  Goun- 
ty;  F.  J.  Cowoi,  Judge. 

Joseph  Moodie  was  convicted  of  grazing 
sheep  on  a  cattle  range,  and  he  appeals.  Af- 
firmed. 
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I*.  E.  Glennon,  of  Salmon,  for  appellant 
Erie  B.  Casterlin,  of  Salmon,  B.  W.  Whl^ 
comb,  ct  Bladtfoot,  IBMy  L.  Black,  Atty.  Oen., 
and  Jaa.  L.  Boone^  Aaat  Atty.  Gen.,  for  tlie 
StatOL 

HcOARTHY-,  J.  Appellant  was  convicted 
of  grazing  sheep  on  a  cattle  range  in  violation 
of  C.  8. 1  6333.  The  appeal  is  from  the  judg- 
ment. The  specifications  of  error  are :  First, 
the  court  erred  in  not  sustaining  the  defend* 
ant'a  demurrer  to  the  complaint;  second,  in 
not  sustaining  appellant's  motion  to  quash 
the  complaint ;  third,  the  evidence  Is  insuffi- 
cient to  sustain  the  verdict ;  fonrtlr,  the  evi- 
dence is  insufficient  to  sustain  the  Judgment 
11]  The  action  of  the  trial  court  In  over- 
ruling the  demurrer  and  denying  the  motion 
to  quash  cannot  be  reviewed  because  not  pre- 
sented In  a  blU  of  exceptions.  State  v.  Ua- 
gnlre,  81  Idaho,  24,  169  Pac  175;  State  T. 
Crawford,  32  Idaho,  166,  179  Pac.  611; 
State  V.  Snook,  34  Idaho,  403,  201  Pac  494; 
State  V.  Ricks,  34  Idaho,  122,  201  Pac.  827. 

[2, 3J  Waiving  this  technical  point  we 
conclude  that  the  court  did  not  err.  The  spe^ 
Iflcations  of  uncertainty  set  forth  in  ap- 
pellant's demurrer  are  not  wdl  taken.  The 
point  that  the  complaint  does  not  state  Hut 
the  range  In  qoeatlon  waa  a  part  of  the  pnblle 
domain  la  not  taken.  In  prosecatlons 
under  C.  8.  |  8888,  It  la  not  necessary  to  ah 
legB  or  prove  that  the  cattle  range  Is  on  pub- 
lic land.  State  v.  Bldegain,  84  Idaho,  866, 
201  Pac  312.  The  point  raised  by  the  mo- 
tion to  quash  was  that  the  filing  of  the  sworn 
complaint  in  the  district  court  did  not  in- 
vest the  court  with  jurisdiction  to  try  Che 
charge.  This  point  is  disposed  of  by  State 
T.  Snook,  supra,  holding: 

"Proseentt<m  of  mlsdemeaiiora  triable  In  the 
probate  and  justice  courts  may  be  commenced 
in  the  district  conrt  by  filing  a  criminal  com- 
plaint" 

[4]  As  to  tbe  third  and  fourth  ipedflca- 
tloDS,  the  state  oontoids  they  must  be  dis- 
regarded because  they  do  not  state  the  par- 
ticulars In  whldi  the  evidence  is  insufficient 
C.  S.  I  9068 ;  State  v.  Snook,  snpnu  Appel- 
lant's counsel  cqptoids  In  the  brief  that 
there  la  no  evldonce  to  show  that  appellant 
acted  wlllfally  or  knowingly  In  vtdiation  of 
the  statute.  Where  the  eontentldn  Is  that 
there  Is.  no  evidence  to  prove  the  offense,  or 
a  material  element  thereof,  a  genenl  allega- 
tion that  the  evidence  is  insufficient  raises 
the  point  If  thwe  Is  any  evidence,  the 
particulars  of  Insoffidency  must  be  stated. 
Steto  T.  Becker,  85  Idaho.  207  Pac  429. 
We  will  consider  whether  there  Is  evidence 
to  show  that  ai^Uant  acted  willfully  and 
knowingly  In  violation  of  the  law.  This 
court  has  held  that — 
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In  order  to  joatify  a  coDviction  under  C  S. 
i  8333,  there  must  be  an  intent  to  violate  the 
law,  "or  the  fallore  apon  the  part  of  the  de- 
fendant bjr  th«  exerdae  of  ordtsarr  dill* 
cence  to  ascertain  whether  or  not  the  range 
upon  which  he  drives,  herds  and  grazes  his 
sheep  is  a  cattle  range  within  the  meaning  of 
said  section,"  State  r.  Omaechevriaria,  27 
Idaho.  797,  152  Pat  280. 

"The  intention  to  commit  the  act,  as  well  as 
the  commission  of  the  act,  are  necessary  and 
essential  ingredients  of  the  crime."  Id. 

Appellant  argues  that  there  Is  no  evidence 
to  show  he  knew  be  was  grazing  his  sheep 
upon  a  cattle  range,  and  that  any  Intent  to 
violate  the  law  Is  r^ntted  by  the  fact  that 
two  persons  owning  ranches  In  the  vldnity 
gave  hun  permission  to  use  the  range.  He 
was  convicted  of  grazing  sheep  on  this  range 
on  or  about  Hay  9.  Witness  Shonp  testified 
be  first  saw  appellant's  aheep  on  this  range 
on  April  Id,  and  remonstrated  with  him, 
telling  blm  that  It  was  a  cattle  range.  This 
was  sufficient  to  Justify  the  Jury  in  finding 
that  he  acted  willfully  and  knowingly  on 
May  0.  The  two  neighbors  in  question  de- 
nied that  tb^  absolutely  consented  to  the 
use  of  Oie  range.  Even  if  they  did,  this 
would  not  Justify  the  appelant  when,  as  was 
shown,  there  were  other  cattlemen  who  had 
used  and  claimed  the  range.  We  conclude 
the  evidence  is  n^cient  to  support  the  ver- 
dict and  Judgment 

The  jadgment  is  afDrmed. 

BIGB»  a     and  DUNN,  J.,  eonenr. 


<8S  Idaho^  E84) 

STATE  V.  FELLI8  et  al.  (Ns.  3545.) 

<Snpreme  Court  of  Idaho.  June  29.  1022.) 

1.  IstoxloathiB  liquors  «»2f6,  223<3)--Var|. 
asce  bstween  Information  oharglng  possss- 
sloB  of  whisky  and  proof  that  liquor  may 
have  besn  brandy  not  fatal;  Information 
charging  possssslon  of  Intoxloating  liquor 
need  sot  specify  precise  kind  of  liquor. 

When  the  general  term  "intoxicating  Uq- 
nor"  is  used,  and  a  particular  kind  of  liquor 
is  named  under  a  videlicet,  proof  of  another 
kind  of  intoxicating  liquor  is  not  a  fatal  vari- 
ance; the  naming  of  the  precise  kind  of  liq- 
uor not  being  an  essential  part  of  the  descrip- 
tion of  the  offense. 

2.  Witnesses  «=;»389— Advsrss  party  should  be 
al!ewBd  to  prove  statement  of  witness  Incon- 
sistent wHh  prssent  testimony,  unless  wit- 
ness nqnalHIedly  admits  making  statemeRt. 

If  a  witness  does  not  absolutely  and  un- 
qualifiedly admit  that  be  made  at  another  time 
a  atatement  inconsistent  with  his  present  tes- 
thnonjr,  the  adverse  party  should  be  allowed  to 
prove  such  statement 

Appeal  from  District  Court,  Bannock  Coun- 
ty; O.  R  Baum,  Judge. 


Spiro  Fellls  and  George  Georgantopuloe 
were  convicted  of  having  iK>ssesBlon  of  Intox- 
icating liquor,  and  they  appeoL  Reversed. 

W.  H.  Witty  and  W.  H.  Andomn.  both  of 
Focatello,  for  appellantSL 

Boy  L.  Blade,  Atty.  Gen,  James  I*.  Boim^ 
Asst  Atty.  Gen.,  and  I.  B.  McDoufaU,  Proa. 
Atty..  of  Pocatello.  for  the  State. 

McCABTHT,  J.  Appellants  were  convicted 
of  having  intoxicating  liquor  In  their  posses- 
sion.  They  appeal  from  the  Jud^enL 

The  following  are  the  only  specifications  of 
error  which  we  find  It  necessary  to  expressly 
notice:  First,  the  e\idence  is  Insufficient  to 
warrant  a  conviction  since  the  information 
charges  the  possession  of  whisky  while  the 
evidence  shows  it  to  have  been  whisky  or 
brandy;  second,  the  court  erred  In  refusing 
defendant's  requested  Instruction  No.  1; 
third,  the  court  erred  in  refusing  to.  admit 
the  transcript  of  evidence  taken  at  the  pre- 
liminary examination;  fourth,  the  court  err- 
ed as  to  appellant  Georgantopnlos  in  permit* 
ting  witness  Devaney  to  relate  a  conversa- 
tion between  liimself  and  an)dlant  Fellls 
without  the  presence  of  Georgantopulos. 

(1]  Devan^.  being  the  only  witness  who 
claimed  to  have  seen  Intoxicating  liquor  In 
the  possesslMi  of  the  appellants.  Idoitifled  It 
as  such  by  its  appearance  and  sm^  On 
cross-examination  be  stated  that,  while  be 
thought  it  was  whisky.  It  might  have  been 
brandy,  there  not  being  enough  dllTerence  in 
the  odor  of  the  two  to  enable  him  to  distin- 
guish with  certainty.  On  this  ground  appel- 
lants claim  that  the  evidence  does  not  show 
beyond  a  reascmable  doubt  Uiat  the  liquor 
was  whlsl^,  as  alleged  In  the  information. 
They  also  contend  that  the  court  erred  in  re- 
fusing defendant's  requested  Instruction  No. 
1,  which  reads  as  fcdlows: 

"YoD  are  instructed,  gentlemen,  that  if  yoo 
believe  from  the  evidence  that  it  was  brandy 
in  possession  of  and  broken  by  defendant  Geor- 
gantopulos, histesd  of  whisky,  you  are  in- 
structed to  scquit  the  defendants,  or  if  the 
evidence  does  not  show  whether  or  not  it  was 
whisky  or  brandy,  then  it  would  be  your  duty 
to  fiud  the  defendants  not  guilty." 

"When  the  general  term  'intoxicating  liquor' 
is  used,  and  a  particular  kind  of  liquor  is  named 
under  a  videlicet  [as  in  this  information]  proof 
of  another  kind  <rf  intoxicating  liquor  is  not  a 
fatal  variance;  the  naming  of  the  precise  kind 
of  liquor  not  being  an  essentia]  part  of  the 
description  of  the  offense."  State  v.  Petro- 
gaUi.  34  Idaho.  232.  200  Pae.  119;  23  Cye. 
264  (2),  note  4S^  and  cases  cited. 

This  disposes  of  the  first  two  specifications 

of  error. 

We  will  next  consider  the  fourth  specifi- 
cation of  error.  Witness  Devaney  testified 
that  appellant  Fellls  was  in  bis  store;  that 
the  witness  asked  him  what  would  be  the 
chance  to  get  a  bottte,  to  whidi  the  lattw 
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replied  he  could  get  one  In  a  few  minutes; 
that  appellant  Fellls  said  Bomethlng  in  Greek 
to  appelant  Geocgantopolos,  who  appeared 
In  the  bade  of  the  store;  that  Fellis  then 
esBhed  a  f6  cheek  tor  wltnesB ;  that  witness 
thai  walked  over  to  the  other  appellant,  who 
polled  ft  bottle  from  undtf  his  bib  overalls. 
Ai^dlant  Qengantopnlos  contends  that  It 
was  emur  to  admit  evidence  of  the  converaa- 
tim  between  the  witness  and  appellant  FA- 
lis.  Aside  from  the  fact  that  there  are  dr- 
cum  stances  from  which  the  Jnry  might  tea^ 
sonably  have  Inferred  that  Georgantopnlos 
overheard  this  convershtlon,  the  evidence  was 
nndoabtedly  admitted  npon  the  theory  that 
there  was  concert  of  action  between  the  two 
app^nts.  This  theory  Is  supported  by  the 
evidence  that,  folhnrinK  ttie  conversatlmi  be* 
tween  the  wHaiess  and  Felli^  the  latter 
to  Georgantopnlos,  who  thereafter  produced 
the  bottle. 

Cn  We  come  now  to  Qie  third  qnclflcaHon 
of  error,  whldt  raises  the  most  sralons  qnes' 
tlon  In  the  case.  As  before  noted,  the  witness 
Devaney  was  the  only  wltnem  who  directly 
testified  to  having  seen  liquor  In  the  posses- 
eUm  oeC  the  appdlants.  He  testified,  in  ^ect. 
that,  after  the  amtellant  Geoi^^topnlos  pro- 
duced tbB  bottle,  he  evidently  had  n  change 
of  heart,  and,  running  to  the  front  door,  threw 
the  bottle  upon  the  sidewalk.  The  witness 
Identified  fbe  contents  as  whisky  by  tiie  color, 
appearance,  and  especially  by  the  antHL  He 
testified  that,  about  an  hour  later  on  the 
same  day.  he  returned  with  anoQicr  witness 
named  Wilson,  and  picked  up  the  fragments 
of  the  bottle  Both  he  and  Wilson  testified 
that  the  odor  seemed  to  be  that  of  whisky. 
Appdianta*  counsel  asked  the  witness  Devan- 
ey  whether  he  bad  testified  upm  the  prelimi- 
nary examination  that  tbU  occurred  on  the 
day  followhag,  rather  than  on  the  same  day. 
TbB  witness  replied  that  he  was  not  positive 
that  he  tiad  not  f^voi  such  testimony,  but  that 
he  did  not  remember  it.  Appellants  offered  to 
prove  by  the  testimony  ta^en  at  the  prelimi- 
nary that  he  had  so  festifled,  which  offer  was 
rejected  by  the  court 

"See.  80.^.  A  witneBS  may  also  be  impeach- 
ed hj  evidence,  that  be'  has  made,  at  other 
times,  statements  tnconsistent  with  his  present 
testimony;  but  before  this  can  be  done,  the 
statements  must  be  related  to  him,  witli  the 
drcnmstanees  of  times,  places  and  persons 
present,  and  be  must  be  asked  whether  he 
made  such  statements,  and  if  so,  allowed  to 
explain  them.  If  the  statements  be  In  writing, 
they  mast  be  shown  to  the  witness  before  any 
fluestioD  is  put  to  him  concerning  them.**  0. 
S.  i  80S0. 

This,  of  course,  includes  a  contradictory 
Btatemait  made  by  the  witness  while  testi- 
fying at  the  preliminary  ezamlnattcm.  State 
V.  Clark,  27  Idaho,  48,  SO,  146  Fac.  1107.  If 
the  witness  admits  that  he  made  such  con- 
tradictory statement,  there  Is  no  need  of  in- 
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troducing  the  transcript  of  his  testimony,  and 
to  reject  It  would  not  be  error.  If  he  does 
not  absolutely  and  unqualifiedly  admit  that 
he  made  suidi  omtradictory  staton^t,  then 
the  adverse  party  should  be  permitted  to 
prove  that  he  did  so.  Jones'  Commentaries 
on  Evidence,  voL  Y,  |  845,  p.  204.  Counsel 
for  the  state  argues  that  this  was  an  attempt 
to  Impeach  the  witness  on  an  immaterial 
matter.  We  do  not  so  r^rd  It.  We  cannot  be 
sure  what  effect  the  evidence  offered  would 
have  had  on  the  minds  of  the  jnry,  but  It 
inig^it  well  have  had  w^ght  wiUi  them  as 
affecting  either  the  verad^  w  the  accuracy 
of  the  witness.  We  regard  this  error  of  the 
eonrt  as  inrejudidal  tind  requiring  a  reversaL 
The  Judgment  is  reversed. 

BIOB.  a  3^  and  BUDGB,  DUNN,  and 
lUEB,  3Jn  concur. 


(85  Idaho,  614) 

MeCARTY  V.  WARNKIN  st  al  (No,  3467.) 
(Supreme  Conrt  of  Idaho.   July  V  1922.) 

1.  Appeal  asd  error  4=»5^(2)  —  Rsporter's 
transcript  not  eeasldored  aalsss  ssttlsd  by 
trial  court 

Where  a  transoipt  an  appeal  contains  what 
purports  to  be  s  reporter's  transcript  of  the 
proceedings  at  the  trial,  which  is  not  settled 
by  the  4rial  Judge,  the  same  cannot  be  consid- 
ered on  appeal  from  a  judgment. 

2.  Appeal  asd  error  «=»6I6(2)— Appeid  fren 
order  denylsi  new  trial  dismissed  for  wast  ttf 
transcript  containing  eerttfioate  as  to  papsra 
Hsed  at  ttis  bearing. 

Where  the  transcript  on  appeal  from  an 
order  or  contested  motion  does  not  contain  a 
certificate  of  the  trial  judge,  clerk,  or  attorneys 
that  the  papers  therein  contained  constitute  alt 
the  records,  papers,  and  files  used  or  considered 
by  the  judge  making  the  order  on  the  hearing 
of  the  motion,  aa  required  by  C  S.  |  7107,  and 
rdle  24  of  this  court  (176  Pae.  xix),  the  ap- 
peal win  b«  diandssed. 

Appeal  tnm  District  Court,  Bear  Lake 
County :  Robt  M.  Terrell,  Judge. 

Action  by  W.  N.  McCarty  against  Arthur 
Warnkin  and  others.  Judgment  for  plainr 
tiff,  and  defendants  appeal.  Affirmed. 

John  A.  Bagley,  of  Montpelfer,  and  Peter- 
son &  Coffin,  of  Pocatello,  for  appellants. 

White  ft  Bentley  and  H.  B.  Thompson,  an 
of  Pocatello,  for  respondent 

BICTE,  C.  J.  The  appeal  in  this  case  Is 
from  a  judgment  and  from  an  order  deny- 
ing appellants'  motion  for  a  new  trial. 

[1]  The  record  contains  what  purports  to- 
be  a  reporter'a  transcript  of  the  evidence  and 
proceedings  at  the  trial,  which  is  not  setp 
tied  by  the  trial  court  It  cannot  be  con- 
sidered on  appeal.  Wells  v.  Culp,  30  Idaho.. 
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43%  166  Pac  218;  MinneapoilB  Threshing 
Machine  Co.  t.  Peterson.  SI  Idaho,  745.  176 
Pac  99;  BUswortb  Hill  (Idaho)  200  Pac. 
1067. 

[2]  The  transcript  does  not  contain  a  cer- 
tificate aa  to  the  papers  ased  upon  the  hear- 
ing of  the  motion  for  a  new  trial.  The  ac- 
tion of  the  court  In  denyinx  the  motion  Is 
therefore  not  subject  to  review.  Biwer  r. 
Van  Dorn,  82  Idaho.  213, 179  Pac.  963;  Spen- 
cer T.  John.  83  Idaho,  717, 197  Pac.  827. 

This  leaves  the  Judgment  roll  alone  tor 
cmuIderatloiL  No  error  appearing  on  the 
face  tberec^  u  suppl^nented  by  permission 
of  the  court  granted  at  the  hftprtng,  the 
judgment     afflrmed.   Oosta  to  raqMndeBt 

BUDGE,  McOABTBT,  DUNN,  and  LBB, 
7  Jt  amcur. 

CALL  et  al.  v.  COINER    (No.  S4S6.) 

(Supreme  Court  of  Idaho.  Jane  27,  1022.) 

Use  and  oooupatiOR  «»10— Owser  wha  tacitly 
oonsoato  to  •ocapatloa  aad  eslHvaUH  of  lasd 
oaaaet  reeever  valm  of  eraps. 

Htld,  since  the  land  in  controversy  was  oe- 
«aided  and  eultiTated  with  the  tadt  consent  of 
appellant,  he  has  no  right  to  recover  from  re- 
spondent the  valae  of  the  crops,  but,  in  any 
event,  can  recover  no  more  than  the  teasona- 
Ue  rental  value  of  the  famd. 

Appeal  from  District  Court,  Lemhi  Coun- 
ty; F.  J.  Cowen,  Judge, 

Action  by  Edwin  U  Call  and  another 
against  T.  A.  Coiner.  Judgment  for  defend' 
ant,  and  plaintUte  appeal.  Affirmed. 

Ariel  C.  Cherry,  of  Welser,  and  Ralph  P. 
^uarles,  of  Salmon,  for  appellants, 

E.  W.  Whitoomb,  of  Blackfoo^  tot  re- 
■spondent 

DUNN,  J.  On  May  11,  1905,  Alma  S. 
Bamett  made  a  desert  land  entry  at  the 
'Halley  land  office,  which,  after  survey,  was 
conformed  to  the  official  survey  and  em- 
{>rBced,  with  other  lands,  lot  3,  section  5, 
townBhip  17  north,  range  25  E.  B.  M.,  which 
«ntry  passed  to  patent  October  SO,  1916.  On 
February  2, 1017,  appellaQt  took  Utle  to  this 
lot  with  the  other  land  covered  by  the  pat- 
ent by  deed  from  Bamett,  and  said  patent 
was  recorded  in  the  office  of  the  recorder 
■ot  Lemhi  county  on  February  26,  1917.  On 
January  12,  1012,  respondent  made  applica- 
tion in  said  land  office  under  the  forest 
homestead  law  for  a  tract  of  land  for  which 
3xe  afterwards  received  final  certificate  er- 
roueously  embracing  a  portion  of  said  lot 
three.  It  appears  from  the  evidence  that 
the  land  in  controversy,  amounting  to  about 
2^  acres,  was  reclaimed  by  respondent  and 


was  seeded  to  hay  and  the  crops  removed 
therefrom  by  him  up  to  and  Indudliw  the 
year  19ia  Both  aj^MiUant  and  reapondent 
appear  to  have  been  aware,  during  the  yean 
1917  and  1918.  of  the  conflict  between  these 
two  entries,  but  not  to  have  known  exactly 
where  the  line  would  run  separating  the 
patented  land  from  that  claimed  by  respond- 
ent While  appellant  claimed  the  land  la 
controversy  and  in  fact  was  the  owner  of  it 
during  tlie  years  1917  and  1918,  respondents 
occupation  and  use  of  It  during  those  years 
appears  to  have  been  with  the  tadt  consoit 
of  appellant  Whatever  labor  or  expense 
was  incurred  In  the  growing  and  harvesting 
at  the  hay  was  provided  by  the  respODdent. 
In  this  situation.  If  appelant  la  entitled  to 
compensation  from  respondent,  which  we  do 
not  decide^  he  can  recover  only  the  reason* 
able  rental  value  of  the  land  dining  those 
years.  In  this  action  be  is  suing  for  the 
full  value  of  the  crops  grown  up<xi  said  lands 
during  said  years,  and  this  be  ts  not  entf* 
tied  to  recover.  Tba  vwdict  of  the  juij  was 
correct 

The  Judgment  Is  thoefim  affirmed,  wia 
costs  to  respondent 

mCE,  a.  3^  and  BUDGE,  UcGABTHi; 
and  LEE,  JJ^  eoncnr. 


(IS  unko.  m 

RYAN  V,  OLD  VETERAN  MINING  CO.  Si  sL 

(No.  3941.) 

(Supreme  Court  of  Idaho.  July  10.  1922.) 

1.  Appeal  aad  error  «=s>597(l)— Wkera  aMss^ 
sd  pleadlao  filed,  •riolaal  nwt  aat  ba  pat  is 
traassrlpt 

When  an  amended  pleading  has  been  filed, 
and  ao  question  is  raised  aa  to  the  origiusl,  Oe 
latter  most  not  be  put  In  the  transcript. 

2.  Appeal  asd  error  «=>5g7(l)— Orlglsal  pisad' 
leg  properly  made  part  of  transcript  whes  II- 
■■0  date  rendered  material  by  adverse  pIsa. 

The  filing  date  of  the  original  pleading  is 
properly  made  part  of  the  transcript  when  that 
date  is  rendered  material,  by  the  fact  that  thf 
adverse  party  pleads  that  the  action  la  barred 
by  the  statute  of  limitations. 

Appeal  from  District  Court,  BhoAoM 
County;  A.  H.  Featherstime,  Judgsv 

Action  by  Thomas  Byan  againrt  fiw  Old 
Veteran  Mining  Company,  and  otbesL  From 
a  judgment  of  dismissal,  plaintiff  appeals. 
On  motlfm  to  dismiss  appeal  and  strike  tran- 
script or  part  of  tranaeript  HoUmi  denied. 

Isham  N.  Smith,  of  Portland,  Or.,  and 
Therrett  Towles,  of  Wallace,  for  appellant 
a  W.  Beale,  of  Wallace^  for  reqpondeata 
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McCABTETTi  J.  [1,2]  This  Is  an  appeal 
from  a  ^dgmmt  of  dtaiatssal  rendered  after 
the  'Court  had  anstained  a  demurrer  to  the 
tUrd  amended  complaint  One  of  tbe  grounds 
of  demurrer  was  that  the  action  was  barred 
1)7  the  statute  of  llmltatlena.  Tbe  transcript 
contains  tbe  third  amended  complaint,  but 
not  the  OTi^naL  It  contains  the  date  of  fil- 
ing tbe  original  complaint,  to  wit,  September 
30,  1919.  Respondents  move  to  dismiss  the 
appeal,  to  strike  the  transcript,  and  strike 
tbe  date  of  filing  the  original  complaint  on 
the  groond  that  the  transcript  does  not  con- 
tain a  copy  of  the  entire  Jodgment  rcXL,  and 
that  said  filing  date  la  not  a  proper  part  of 
the  jndgmait  roU  or  of  tbe  record  on  appeal. 

When  an  amended  complalBt  Is  filed,  it 
takes  the  place  of  the  wlglnal,  and  all  sub- 
sequent proceedings  in  the  case  are  baaed  up- 
on the  amended  pleading.  People  t.  Hunt,  1 
Idaho,  433;  Warren  t.  Stoddart,  6  Idaho,  682, 
701,  69  Pac.  640;  Armstrong  t.  Haidcmran, 
16  IdahOk  666, 102  Pac  9SL  When  an  ammd- 
ed  pleading  has  ben  filed  osd  no  oneatlon 
baa  been  raised  aa  to  the  original  pleading, 
the  latter  ratist  not  be  put  in  tbe  transcript. 
Warren  t.  Stoddart,  supra.  In  the  present 
case  no  question  Is  raised  as  to  Uie  original 
lAeadlng  Stsdl  Tbe  odIj  Cact  In  «nnectifm 
with  It  vrid&i  Is  p^nent  to  Uda  appeal  Is 
the  date  of  Its  fllbig.  O.  S.  |  7168,  requires 
the  ai^Iant  to  furnish  a  copy  (tf  the  Judg- 
meiit  ttSlt  and  O.  8. 1 6901,  provides  that  the 
pleadings  are  &  necessary  part  of  It  These 
statutes,  however,  should  be  given  a  sensible 
construction,  whldi  will  csnj  out  Qie  pur- 
pose clearly  Intended,  and  not  a  conatmctlra 
whldi  will  pnt  the  litigants  to  nnieb  useless 
trouble  and  ecpense.  We  concilude  that,  since 
the  amended  complaint  takea  the  place  of 
the  original,  tb»  filing  date  m  the  original 
complaint  pertains  to  tbe  amended-eomplalnt, 
even  though  It  be  not  indorsed  on  It;  and  is  n 
proper  part  ct  the  Judgment  rolL  We  con- 
dud^  further,  Uiat  this  transcript,  which 
contains  tbe  amended  comidaint  and  the  filing 
date  of  the  original  complaint  Is  a  substan- 
tial compliance  with  the  statute. 

Tbe  motions  to  dismiss  the  appeal  and  to 
strike  are  denied. 


RICB,  a  J. 
concur. 


and  DUNN  and  UBS,  JJ., 


(36  Idabo,  409) 
PHY  et  al.  v.  SELBY  et  al.   <No.  3011.) 

(Supreme  Court  of  Idaho.    April  28,  1922. 
On  Petition  for  Rehearing, 
July  1, 1022.) 

I.  Brokers  *»43(2)— Statute  reqalring  wrlt- 
tea  eentraet  atplloalrie  te  eeatraot  betweea 
ewaer  of  real  estate  aai  broker,  bat  aet  te 
eoatrast  between  brokers. 

O.  S.  I  7979,  applies  to  a  eoatraet  between 
the  owner  of  real  estate  and  a  broker,  and  not 


to  a  contract  between  two  brokers,  one  <rf 
whom  Is  amj^oyed  by  the  other  to  asdst  bim. 

2.  Pleadlao  ^192(2)— Whore  oemplslat  eea- 
talsed  a  eosat  on  express  eoatraet  ea  qaaa- 
tntn  nenilt,  and  for  noaoy  hai  and  raeolved, 

'  a  special  demurrsr  for  naoertals^  was  prop- 
erly sattalsed. 
Where  a  complaint  attempte  to  stete  in  one 
count  a  eanie  of  action  on  an  express  contract 
one  on  quantum  meruit,  and  one  for  money  had 
and  received,  a  spedal  demurrer  for  uncertain- 
ty la  properly  sustained. 

3.  Aotlea  «s»45(r)— Caaseof  actloa  for  fflon^ 
bad  aad  reoelved  held  inconsistent  with 
oosata  08  express  eontraot  and  quaatun  mer- 
uit 

Id  thia  case  the  cause  of  action  for  money 
had  and  received  ia  IneonaiBtent  with,  and 
cannot  be  J<^ed  with,  tbe  Mie  on  an  express 
contract,  or  the  one  on  quantum  meruit 

Appeal  from  District  Court,  Camaa  Coun- 
ty;  H.  F.  Ensign,  Judge. 

Action  by  3,  P.  Pby  and  another  agalnat 
F.  If.  Sdt^  and  another  for  a  commission 
on  sale  of  real  estate.  Judgment  for  defend- 
ants foUowIng  anstatoing  of  a  demurrer,  and 
refosal  of  idalntUb  to  plead  furthu',  and 
plalntlfFa  appeal.  Bemanded  on  rdiearlng 
with  auOtorlCy  to  detemlne  antellanti^  nuK 
tion  to  amend  complaint  if  made  In  10  daya 
after  filing  remittitur  or  additional  time 
granted;  otherwise  afflnned. 

Paul  S.  Haddock,  of  Shoshone,  for  appel- 
lants. 

J,  W.  Edgerton.  of  Pocatello,  and  SuUivan 
9t  SoUIvan,  of  Bols^  tor  respondoits. 

McCABTHT,  J.  This  action  was  brought 
to  recover  a  commission  for  a  sale  of  real 
estate.  The  fourth  amended  complaint  sets 
out  that  F.  M.  Selby  (made  defendant  in  the 
original  complaint,  but  later  dropped)  owned 
certain  land  In  Idaho ;  that  respondent  Edg- 
erton was  a  real  estate  broker  and  agent 
for  Selby  for  the  purpoae  of  selltng  the  land ; 
that  reqiondait  represented  to  tbe  appel- 
lante,  who  were  real  estate  bn^era  at  La 
Qrai^te,  Or.,  that  if  they  would  furnish  a 
pundiaser  for  said  lands  he  would  be  person- 
ally bound  to  them  for  their  commlsslou  pri- 
or to  the  time  when  be  should  procure  a 
bindliv  contract  with  Sdby  for  sudt  pay- 
mait;  that,  acting  opon  sudi  request,  appel- 
lanta  iwociured  a  pnrcbaser  who  bought  the 
land  upon  the  terms  stipulated,  paying  there- 
for t6&,00(K  A^pdlante  Incorporate  Into  the 
complaint  a  letter  written  by  them  to  re- 
Vpondait,  In  vtdcb  tbsf  stated  that  they  had 
had  a  talk  with  the  proqiective  purdiaser, 
Mr.  Williams,  who  had  decided  to  take  the 
place  on  Mr.  S^y's  own  terms,  and  in  wbiidi 
they  made  arrangunoite  for  btoi  to  meet  re- 
spondent and  complete  the  deaL  They  also 
atated: 
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"Nov,  fretting  dovn  to  the  part  that  is  moat 
iDtereBtlng  to  me,  vhich  !s  the  commiaBlon,  I 
would  like  a  written  affreement  about  that 
stating  that  the  amoont  of  commission  shall  be 
$3,250.00.  A  wire  from  Mr.  Selby  will  be  suf- 
ficient upon  this  point,  or  a  letter  authorizliiK 
jon  or  Mr.  Williams  to  pay  me  the  said 
amount.  I  am  not  doubting  but  that  this  will 
be  attended  to,  but  It  I>  bualness  on  mj  part 
to  have  it  Jn  writlnff.*' 

Treating  ttila  tetter  as  an  oCTer  from  them, 
they  allege  tbat  respondent  accepted  tbe  offer 
on  behaU  ot  Us  iwlncipal,  Selt^.  and  blm- 
sdf,  and  conunnnleated  the  acceptance  In  the 
following  telegram,  to  wtt: 

"Fairfield,  Idabo,  Oct.  10. 181T. 

"Henry  T.  Hill,  La  Grande,  Or.:  Sellv  con- 
firms Williams'  acceptance  and  deeds  will  be 
forwarded  on  wire  from  me  that  contract  which 
I  am  authorized  to  draw  is  dgned  deal  bow- 
erer  must  be  closed  by  Norember  first  and  fif- 
teen thousand  in  escrow  when  contract  signed 
wire  when  Williams  wants  possession  will  be 
away  next  week  and  Williams  should  come  not 
later  than  Friday.  Bdgerton." 

They  further  allege  that  respondent  caused 
said  Selby  to  close  the  contract  with  said 
Williams  and  sell  the  land  to  blm  on  the 
terms  and  conditions  contained  in  the  said 
letter,  that  respondent  failed  and  neglected 
to  proCTire  any  binding  contract  for  a  com- 
mission between  app^lants  and  Selby,  but, 
on  the  contrary,  Induced  said  Selby  to  pay 
respondent  said  commission  of  f3,250  which 
he  received  to  and  for  the  use  of  app^lants. 
They  pray  for  judgment  in  the  sum  of  $3,250. 

A  demurrer  was  IntCTposed  on  the  ground 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  (1)  On 
the  theory  of  contract,  quantum  meruit,  or 
for  money  had  and  received;  (2)  In  that  It 
did  not  allege  a  contract  in  writing  between 
Selby  and  Edgerton  for  the  payment  of  a  com- 
missloD;  (3)  hi  that  the  letter  and  telegram 
set  forth  therein  did  not  constitute  a  con- 
tract  for  the  iMiyment  of  a  commission  for 
the  sate  of  real  property  as  required  by  sec- 
tion 6012  of  the  Compiled  Laws  of  Idaho 
(now  C.  S.  17979).  Thisdemurrer  assigns  the 
rvasons  why  it  Is  claimed  that  the  complaint 
does  not  state  facts  suffictoit  to  state  a  cause 
of  action,  but  it  Is  in  essence  a  general  de- 
murrer. A  special  demurrer  was  also  Inter- 
posed on  Qie  ground  that  the  fourth  amend- 
ed complaint  is  ambiguous,  unintelligible, 
and  uncertain,  In  that  it  cannot  be  determined 
whether  the  actira  In  based  upon  contract, 
quantum  meruit,  or  Is  for  mimey  had  and 
received;  also  on' Oie  ground  that  several 
causes  ot  action  have  bem  improperly  united. 
The  demurrer  was  sustained,  and,  appelant 
refusing  to  plead  furtbra;  judgment  was  en- 
tered for  reapbndcait  dismissing  the  action. 
From  that  Judgment  this  appeal  la  taken. 
The  principal  specification  of  error  is  Qiat 
the  coiurt  wred  in.  sustaining  the  dannrrer. 


Tbe  order  and  judgment  do  not  show  upon 
what  ground  the  court  sustained  the  demur- 
rer, and,  If  any  of  Ihe  grounds  mentioned 
are  well  taken,  the  judgment  should  be  suk 
tained. 

[1]  Respondent  contmds  that  any  con- 
tract  set  out  in  the  ctmiplalnt  was  void  un- 
der the  provisions  of  Compiled  Statutes,  | 
7979,  which  reads  as  follows: 

"Sec  7079.  No  contract  for  the  payment  of 
any  sum  of  money  or  thbog  <d  value,  as  and  for 
a  commission  or  reward  for  tbe  finding  or  pro- 
curing by  one  person  of  a  purchaser  ct  real  es- 
tate of  another  shall  be  valid  unless  the  same 
shall  be  In  writing,  signed  by  the  owner  of  soch 
real  estate,  or  his  legal,  appi^nted  and  duly 
qualified  representative." 

California  has  a  idmilar  statute  whidi  has 
been  construed  by  the  courts  of  that  state. 
The  California  cases  are  dted  and  rdled 
upon  by  both  parties.  In  Gorham  v.  Helman, 
00  Cal.  346,  27  Pac  280,  the  Supreme  Court 
of  Gallfomiahfild: 

"Civil  Code  Cal.  i  1824,  snbd.  A,  requiring 
agreements  employing  an  ft«ent  or  broker  to 
buy  or  sell  real  estate  for  compensation  or  com- 
mission to  be  in  writing,  does  not  apidy  to  con- 
tracts between  brokers  to  co-operate  in  making 
sales  for  a  shore  of  the  conmilaaiona.'' 

In  Aldis  V.  Bdileidwr,  8  CaL  App.  372,  09 
Pac  626.  the  Court  <tf  Appeal  far  the  Second 
District  of  Oolifomia  hdd: 

"While  it  is  true,  as  said  In  Gorbam  v.  Hei- 
man,  90  Cal.  a46.  27  Pac.  289.  that  said  pro- 
vision was  'designed  to  protect  owners  of  real 
estate  against  unfounded  dalns  of  brokers,' 
It  is  nevertheless  equally  ai^>Ucable  to  any  con- 
tract whereby  one,  Aether  owner  or  not.  em- 
ploys another  to  effect  a  sole  of  real  estate,  and 
agrees  uoconditionally  to  pay  s  stipulated  sum 
for  tbe  performance  of  such  services.  Con- 
ceding that  the  compensation  recoversble  by 
a  broker  for  Belling  real  eetate  is  the  subject 
of  an  oral  contract  between  him  and  another, 
under  which  agreement,  the  latter  is  to  recov- 
er the  commission  for  effecting  the  sale,  nev- 
ertheless a  comfriaint.  In  order  to  state  a  cause 
of  action,  upon  audi  oral  contract,  must  allege 
that  the  one  from  whom  it  is  sought  to  recover 
was  by  his  prindpal  authorised  in  writing  to 
effect  a  sale.** 

In  Casey  v.  Richards,  10  Cal.  App.  S7,  JOl 
'Pac.  86,  the  Court  of  Appeal  for  tbe  Second 
District  of  California  held  that,  where  the 
first  broker  has  no  written  contract  with 
the  owner,  a  seccud  broker  employed  by  tbe 
first  can  recover  from  the  latter  only  in  case 
the  owner  has  paid  the  commission  to  the 
first  broker,  saying,  by  way  of  interi^eting 
Aldis  T.  Schleicher: 

"In  other  words,  that,  until  It  was  shown  d- 
tber  that  the  defendant  bad  reeelved  a  commis- 
sion, or  was  legally  entitled  to  reeo\)er  one  from 
the  owner,  there  was  no  commission  in  vhiA 
the  plaintiff  could  share.** 
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In  Johnston  t.  Porter,  21  Oal.  ApV- 
131  I^.  69,  the  District  Court  of  Appeal 
for  the  Elrst  District  of  California  held  that, 
even  though  the  first  broker  did  not  bare  a 
written  contract  with  the  owner,  yet,  where 
the  former  had  hired  a  second  broker  to  help 
him,  and  the  owner  had  paid  the  first  broker 
the  o(Hnmis8ion,  the  second  broker  could  re- 
cover from  the  first  broker  where  the  agree- 
ment was  to  pay  part  of  the  commission. 
In  Hageman  r.  O'Brien,  24  Cal.  App.  270, 141 
I^.  33.  the  District  Court  of  Appeal  of  the 
Second  District  of  Califwnia  followed  Gor^ 
ham  T.  Htiman  outright,  holding, 

"Civ.  Code,  i  1624,  Bobd.  6.  providing  that  an 
agreement  employing  an  agent  or  broker  to 
parchase  or  sell  real  estate  for  a  commission, 
is  invalid,  nnleas  the  same  or  some  note  or 
memorandnm  thereof  is  in  writing  and  sub- 
scribed by  the  party  to  be  cbarged  or  by  his 
agent.  Held,  that  such  section  was  only  de- 
«igned  to  protect  owners  against  unfounded 
clnims  of  brokers,  and  did  not  apply  to  a  con- 
tract between  brokers  by  which  the  principal 
broiler  contracted  to  pay  his  assistant  a  sped- 
fled  sum  for  services  rendered  in  making  sales.** 

It  appears  in  the  statemnit  of  facts,  how- 
ever, the  agreemmt  was  to  share  the  com- 
mission. In  Sellers  v.  Solway  Land  Co.,  31 
Cal.  App.  259,  160  Paa  175.  the  District 
Court  of  Appeal  of  the  First  District  of 
California  held,  In  effect,  that.  In  order  for 
the  second  broker  to  recover  oC  the  first 
broker,  where  the  latter  did  not  have  a  writ- 
ten  contract  wltti  the  owner,  It  must  appear 
that  there  was  a  partnership  between  the 
two  faeiken,  or  that  the  contract  betweoi 
Qiem  waa  tm  a  division  of  the  fee,  or  that 
the  owner  has  paid  the  cwnmlsslon  to  the 
first  broker,  "nie  court  says: 

"If  we  bold  this  case  not  to  come  within  the 
provisions  of  section  1^4  of  the  Civil  Code  we 
must  ignore  the  eareful  insistence  to  be  dis- 
cerned Is  the  cases  upon  tbe  existence  of  a 
partnership,  or  of  an  agreement  to  divide  com- 
missions, or  of  the  existence  of  a  fond  receiv- 
ed by  one  broker  in  which  the  second  broker 
may  be  allotted  a  share— and  lay  down  tbe  rule 
that  all  these  things  are  immaterial,  and  that  a 
direct  contract  of  employment  to  sell  real  es- 
tate fw  a  specific  compeosation  is  invalid  if 
made  by  the  owner  of  the  property  with  a 
Itroker*  but  is  valid  If  made  between  two  brok- 
•r*— contrary  to  the  rule  declared  In  Aldis  v. 
Schleicher,  supra,  and  which  appears  to  as  to 
be  plainly  applicable  to  the  caae  at  bar." 

The  refinements  of  the  rule  by  the  District 
Courts  of  Appeal  do  not  Impress  as  as  sound 
or  logical.  In  tbe  only  Supreme  Court  de- 
cision, to  wit,  Gorham  v.  Helman,  the  princi- 
ple is  established  that  the  statute  refers  to 
agreements  between  the  owner  and  a  brok^, 
ftnd  not  tft  contracts  between  the  first  broker 
and  a  second  broker  whom  he  onploys  to 
assist  him.  With  this  prlndple  we  are  In 
accord.  We  fail  to  see  that  it  makes  any 
ditference  whether  the  agreement  btf ween  the 


first  broker  and  the  second  broker  Is  to  pay 
a  specified  sum,  part  or  all  of  the  commis- 
sion, or  whether  or  not  the  owner  has  paid 
the  first  broker.  These  circumstances  do  not 
affect  the  prlndEde.  If  the  statute  does  not 
apply  to  a  contract  between  brokers  the 
first  brokers  should  be  liable  to  the  second 
broker  on  any  contract  which  he  makes  for 
himself,  and  which  is  supported  by  a  suffi- 
cient consideration,  as  distinguished  from  a 
contract  which  he  makes  on  behalf  of  his 
principal.  If  respondent,  acting  on  his  own 
behalf,  made  a  contract  with  appellants  to 
pay  them  a  commission  .for  obtaining  a  pur- 
chaser, we  conclude  that  It  was  a  valid  con- 
tract, even  though  there  was  no  written  con- 
tract between  the  owner  and  respondent,  and 
irrespective  of  how  much  respondent  agreed 
to  pay  appellants^  and  of  whether  or  not  the 
owner  paid  any  money  to  respondent 

If  the  owner  paid  a  fee  to  respondent  for 
aivdl^nts,  Intending  that  respondent  should 
pay  it  to  appellanta,  that  would  raise  the 
question  of  whether  appellants  could  recover 
from  respondent  for  mtmey  had  and  received, 
an  entirely  different  question  from  that  of  a 
contractual  liability  on  the  part  of  respond- 
ent based  on  his  contract  with  appellants. 

In  the  fourth  amended  complaint  the 
pleader  starts  out  by  alle^tng  that  respond- 
tokt  agreed  to  pay  appellants  a  commission 
if  he  did  not  obtain  a  written  contract  to 
that  effect  with  the  owner.  If  this  itatea 
any  cause  of  action  it  la  en  a  quantom  mer- 
uit, and  it  Is  later  alleged  Inferenttally  that 
$3,290  la  a  reasonable  commission.  Next  the 
pleader  sets  out  the  letter  from  appellanta 
to  respondent  and  respondent's,  telegram  In 
reply,  the  theory  evidenOy  being  that  these 
made  a  written  contract  <^iigating  respond- 
rat  to  pay  a  commission  of  $3,250.  Next  tbe 
pleader  alleges  that  Sldgerton  neglected  to 
obtain  a  written  contract  between  appellants 
and  the  owner,  but  Induced  the  latter  to  de- 
liver to  him  the  commission  of  $3,250,  which 
he  received  to  and  for  the  use  of  api^ellants. 
Here  the  theory  is  that  the  action  Is  one  for 
money  had  and  received.  In  our  Judgment 
the  second  theory  Is  not  triable,  in  that  tbe 
letter  and  telegram  did  not  constitnte'a  con- 
tract between  appellants  and  respondent, 
obligating  the  latter  to  pay  the  commission. 
The  tblrd  theory  is  also  untenable  In  Chat  the 
complaint  does  not  allege  that  tbe  owner 
paid  the  money  to  respondent  to  and  for  tbe 
use  and  benefit  of  appellant.  If  the  com- 
plaint states  any  cause  of  action,  it  Is  by 
virtue  of  the  all^atlons  first  above  referred 
to,  and  on  the  theory  of  quaptum  meruit. 
Concluding,  as  we  do,  that  the  statute  does 
not  apply  to  a  contract  between  the  first 
broker  and  the  second  broker,  a  contract  on 
the  part  of  respondent  to  pay  appellants  a 
reasonable  commission  for  obtaining  a  pur* 
chaser  for  the  property  would  be  valid.  We 
conclude  that  the  complaint  states  such  a 
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canse  of  action,  snd  the  general  demurrer 
was  not  well  taken.  InctdentaUy  attention  la 
called  to  the  fact  that  the  complaint  alleges 
that  the  owner  actually  paid  the  cfmunlaslon 
to  respondent,  and  this  would  permit  a  recor- 
erj  even  onder  the  theory  adt^ted  In  the 
latest  CaUfomla  decision,  to  wit.  Bdlers  t. 
So1wa7  Land  Co.,  supra.  Howerar,  we  lay 
no  streas  on  that  drcnmstance. 

[t]  There  ranalns.  howerer,  the  special 
demurrer  on  the  two  grounds:  First,  that  the 
complaint  Is  amblgnous,  onlntelUglble,  and 
uncertain  In  that  It  cannot  be  determined 
whether  the  action  -is  based  upon  contract 
or  quantum  meruit,  or  Is  for  money  had  and 
recdTod;  seccmdly.  that  several  causes  of 
action  hare  been  improperly  united.  We 
think  the  first  ground  Is  well  taken,  and  that 
the  oranplalnt  Is  uncotaSn  for  the  roaaon 
glTen.  Even  though  flw  causes  of  a^on  on 
express  contract  and  for  mon^  had  and  re- 
ceived are  not  soffldently  stated,  yet  their 
presence  In  the  complaint,  and  the  theories 
which  they  inject,  make  the  complaint  uncer- 
tain. Tbo  ftult  Is  uncwtalnt7t  rather  than 
ambiguity  and  unlntdllglbllity;  but  the  fact 
that  the  three  adjectlvee  are  used  in  the  con- 
junctive does  not  render  the  demurrer  bad. 

IS]  We  turn  now  to  the  second  ground  of 
the  dcmuxrcr,  f1%.  thst  sereral  causes  of  ac- 
tion have  been  Improperly  united.  Dlsre- 
gnrding  the  question  of  eommlni^lng  several 
causes  of  action  without  separately  stating 
them,  which  defect  Should  have  been  raised 
by  a  motion  to  reqidre  an>dlaBts  to  sepa- 
ratdy  stato  Ihelr  several  causes  of  action 
rather  than  hy  demurrer  (Darknell  t.  Coenr 
d'Alene,  etc.,  Transp.  Co..  18  Idaho^  01,  106 
Pac  ssb,  and  conceding  that  undor  the  au- 
thority of  that  caae,  an  action  on  quantom 
meruit  and  express  contract  can  be  jolnedt 
It  appears  to  ns  tiiat  an  action  on  c<mtract 
and  one  for  mon^  had  and  received  are  in- 
consistent If  Inconsistent,  they  cannot  prop- 
erly be  Joined.  Darknell  v.  Ccbut  d*Al«w, 
etc.,  Transp.  Co.*  supra.  We  conclude  that  the 
special  demurrer  was  good  on  both  grounds. 
As  stated  above,  If  dther  the  general  or  spe- 
cial demurrer  was  well  taken,  on  any  of  the 
grounds  covered,  the  ruling  of  the  court  was 
correct 

The  judgmmt  Is  affirmed,  with  costs  to 
respondent 

RICB,  C.  J.,  and  DUNN  and  UEBK  33^ 
concur. 

On  Petition  for  Rehearing. 

RICK,  O.  J.  Appellants  have  filed  a  peti- 
tion for  rehearing  in  this  cause,  or  In  lieu 
thereof,  that  the  court  modify  its  judgment 
and  remand  the  cause  to  the  trial  court  for 
such  further  proceedings  as  may  be  deemed 
proper,  with  liberty  to  the  trial  court  to  en- 
tertain an  application  by  them  to  amend 


tbtUx  complaint  TTnder  the  circumstances 
of  this  ease,  we  think  the  former  judgment 
should  be  modified.  See  Peehan  v.  Kendrlt^ 
<m  petition  for  modification  of  decision,  82 
Idaho,  22S,  1T9  Pac.  007.  The  cause  will 
therefore  be  remanded  to  the  trial  court 
with  authority,  within  its  legal  discretion, 
to  entertain  and  determine  a  motlcm  ap- 
pdlants  to  amend  their  complaint  should 
such  motion  be  made  within  10  days  after 
flUng  the  remittitur,  or  within  such  addition- 
al time  as  the  trial  court  may  grant  tfaeni. 
If  such  motion  diall  not  be  mada  within  audi 
time,  tiie  judgment  of  the  brial  court  wlU 
stand  afflnned. 

BUDOB  and  DUNN,  JJ.,  coDenr, 


(ss  idajio,  an 
8TATE  V.  OROVER   (Nei  3591.) 

,  (Supreme  Court  of  Idaho.  June  80,  1922.) 

1.  HoBlelde  ^119-Oas  aiay  pretoet  bis  life 
by  an  available  siaam  If  la  fear  ef  rsoshr- 
lag  grsat  bodily  lajary. 

One  who  Is  soddenly  attained  by  another 
has  a  right  to  protect  hia  own  life  and  bodily 
secarity  by  aaA  meani  as  may  be  available, 
provided  ha  is  In  preaent  fear  4tf  receiving  great 
bodily  injury  and  nies  no  greater  force  than 
necessary  to  repel  the  attack,  in  view  of  the 
exigendes  of  the  sitaation  as  it  vptars  to  faha 
aa  a  reasonable  aun. 

2.  CrisilBsl  law  •9>035(l)— RsTesal  to  graat 
aew  trial  where  svldeaoe  la  eeaslslaat  wttb 
defeadaafe  laaeeeaee  Is  smr. 

Where  In  a  criminal  proseeatlwi  the  imdis- 
poted  evidence  Is  entirely  consistent  with  the 
defendant's  innocence,  and  the  jary  neverthe- 
leas  retnms  a  verdict  of  guil^,  the  trial  court 
commits  error  in  refusing  to  grant  the  defend- 
ant a  new  trial. 

3.  Hositelde  ^1  IS— Where  defeadast  strsek 
deceased  whes  deceased  was  attaeklag  do- 
fendaat  with  shovel,  kllllag  was  JsstMaMe, 

Where  In  a  prosecution  for  murder  the 
evidence  shows  that  the  defendant  was  at- 
tacked by  the  deceased  with  a  abovel,  that  the 
defendant  warded  off  the  first  of  deceased's 
blows  with  bis  own  shovel,  that  deceased  then 
Btrutk  a  second  blow  at  defendant  which  the 
latter  dodged,  and  was  In  the  act  of  adminiBter^ 
ing  a  tiilrd  blow  when  he  was  fatally  struck  by 
defendant  MO,  tbat  the  homldda  was  justifi- 
able. 

Appeal  from  District  Courts  Blni^iam 
County ;  F.  X  Cowen,  Judge. 

William  D.  Grover  was  convicted '<tf  In- 
voluntary manslaughter,  and  he  aroeals.  Re- 
versed and  remanded. 

Thomas  St  Andersen,  of  Blackfoot  iot  ap- 
pellant 


^For  othw  «am  sm  sams  topte  and  KSY-NVUBBR  Is  aU  Key-Humbercd  QlSMts  and  Indexta 
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_Bo7  Ifc  mack,  Attj.  Gen.,  Junes  I*.  Boone, 
Asst  Atty.  Gen.,  and  W.  H.  Boldm,  at  Idaho 
Falls,  tor  the  State. 

BUDGE,  J.  Appellant  was  convicted  of 
ixiTOluotai7  manelaugtatw.  This  appeal  is 
from  the  Judgment  and  from  an  order  deny- 
ing a  motion  for  new  triaL 

From  the  record  it  appears  that  on  the 
morning  of  Jnly  7,  1919,  an  altercation  took 
(place  betfveen  appellanfi  and  one  Joseph 
Koury,  during  the  course  of  which  the  latter 
received  a  fatal  blow  upon  the  bead  from  a 
shovel  in  the  bands  of  an?eUant,  resulting  In 
cranial  fractures  and  practically  immediate 
death.  The  evidence  tends  to  show  that  ap- 
pellant left  his  house  at  about  6:30  a.  m. 
•u  said  date,  and  proceeded  to  a  lateral  lr< 
rlgatlon  ditdi  which  runs  throu^  his  prem- 
ises, where  he  checked  up  the  water  and 
made  a  cut  Just  above  the  headgate  on  one 
aide  of  the  ditch  about  18  indies  to  2  feet 
deep  for  running  the  water  out  Into  his 
sugar  beet  field.  Appellant  was  wearing  rub- 
ber boots  and  standing  in  th6  water  in  the 
cat,  placing  dirt  against  the  headgate,  when, 
about  7  a.  m.,  the  deceased  came  up.  Some 
conversation  ensued,  and  appelant  testified 
that  deceased  attempted  to  remove  the  boards 
from  the  check  in  the  headgate,  but  that  he 
reached  forward  with  his  right  hand  and 
prevented  deceased  from  doing  so,  whereup* 
on  deceased  became  enraged  and  struck  two 
blows  vrlQi  his  shovel  at  appellant,  the  first 
of  whl(±  stradE  the  shank  of  appellantfs 
BbOT^  and  title  seotmd  of  whidi  appellant 
dodged,  whereupon  appeUant,  In  dtfenae  of 
his  person,  struck  deceased  a  left-hand  blow 
with  bis  shovel  upon  the  rl|^t  temp(n«l  re- 
gion, knocking  him  into  the  ditdi  below  the 
headgate.  Appellant  lifted  deceased  out  of 
the  ditch  and  laid  htm  on  the  grass  on  the 
ditch  bank  and  immediately  notified  the  sher- 
iff by  telephone  that  he  bad  bad  trouble  with 
deceased  and  requested  bim  to  come  at  once. 
Tlie  sheriff  arrived  at  the  scene  of  the  hom- 
icide shortly  thereafter,  fonnd  the  body  of 
the  deceased,  and  placed  ■  appellant  under 
arrest  and  conveyed  him  to  the  county  JalL 

An  autopsy  was  held  by  three  doctors,  who 
were  called  to  testify  upon  the  trial  as 
state's  witnesses,  and  testified  as  to  the  con- 
dition of  deceased's  head,  and  that  in  their 
opinion  he  had  received  two  blows  rathPr 
than  one,  due  to  the  fact  that  a  slight  in- 
dentation or  depression  was  found  in  de- 
ceased's skull  Just  above  the  left  eye,  hut  ad- 
mitted that  all  the  other  fractures  might 
have  been  caused  by  one  Mow.  A  fourth 
doctor  who  saw  the  antc^wy  and  was  called 
as  a  witness  for  aH>ellant  testified  ttiat  there 
was  no  indentation  or  depression  above  the 
left  eye,  and  that  all  the  fractures  fbund 
might  have  been  and  were  caused  by  one 
blow.  There  is  no  evidence  In  the  record 
which  accounts  for  the  lndentati(m  or  In- 
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dlcfttes  that  It  was  produced  by  any  act  (rf 
appellant,  nor  were  there  any  eyewitnesses 
to  the  affray  otfaw  than  appellant 

The  Jury  retomed  a  Todlct  of  snUty  of 
involuntary  manslat^hter  and  recommended 
lenience,  Aj^ellaa^s  moti<»i  fbr  new  trial 
was  overruled,  and  Judgment  was  r«idered, 
In  ti^dch  he  was  sentraced  to  Imprisonment 
for  not 'less  than  six  months  nor  more  than 
ten  years. 

Numerous  assignments  of  error  are  made 
by  ajwellant,  but,  as  we  view  the  case,  It 
will  be  necessary  to  ccm^der  but  me,  viz. 
that  the  evidence  Is  Insufilclait  to  su]K)ort 
the  verdict 

It  is  undisputed  that  deceased  met  his 
death  at  the  hands  of  appellant,  and  the 
state,  as  we  xmderstand  It,  practically  con- 
cedes that  if  the  evidence  shows  that  but 
one  blow  was  Indicted  by  appellant,  the 
homicide  was  committed  In  self-defense  and 
is  Justifiable,  and  there  Is  not  sufficient  evi- 
dence upon  which  to  base  a  convictlmi. 

Upon  the  trial  appellant  testtfled  in  part 
as  follows: 

"When  he  [deceased]  went  to  push  the  boards 
out  of  the  headgate,  I  took  hold  of  his  right 
arm  with  my  •  •  •  right  arm,  •  •  * 
and  detained  bim  from  taking  the  checks  out  of 
the  gate;  tv&A  him  to  wait  a  moment  and  lets 
reason  this  thing  oat  and  do  it  In  a  proper 
way,  and  immediately  as  soon  aa  I  let  go  of  his 
ana,  without  sayfaig  a  word  or  anything,  he 

*  *    *    hit  at  my  head  with  his  shoveL 

•  •  •  Aa  he  strnc^  at  my  head  I  threw 
np  my  shoveL  I  was  holding  my  shovel  in  my 
right  hand  and  threw  It  ap  and  caught  the  lick 
on  the  shank  of  my  ahovel,  broke  Iub  blow, 
■topped  It  from  hitting  me.  Then  he  struck  at 
my  bead,  this  time  striking  more  directly  down 
ao  that  I  was  net  able  to  catch  the  lick  on  my 
shovel,  hut  managed  to  dodge  bia  lick.  He  im- 
mediately threw  hia  shovel  back  to  strike  the 
ddrd  Mow  at  me,  and  I  atmck  at  him,  aiming 
to  hit  Us  arm  and  atop  him  from  striking  me. 
As  I  struck  he  ducked  down  and  a  little  for* 
ward  and  caught  the  blow  on  the  right  side  of 
his  head.  He  tamed  jast  slightly  until  he  fac- 
ed the  ditch  and  pitched  forward  into  the  ditch 
with  his  ahovel  under  him.  Aa  soon  as  I  seen 
that  I  luocked  bim  down  I  Jumped  on  the 
bank  wbere  he  had  been  standing  and  stood  and 
looked  at  him  (or  a  second  or  ao  to  see  if  he 
wasn't  going  to  get  up,  and  then  I  stepped 
down  Into  the  ditch  and  took  hold  of  him  and 
lifted  him  onto  the  ditch  bank  and  looked  at 
him  a  minute  or  two  longer  to  see  if  he  ap- 
peared to  be  going  to  get  up,  and  I  stepped 
down  into  the  ditch  and  picked  hIa  shovel  up 
and  put  it  on  the  bank  and  took  my  ahovel  and 
went  down  to  Mr.  Bernard's  place  and  called 
the  sheriff.  *  *  *  I  was  standing  in  the 
cut  in  the  ditdi  bank;  the  water  was  ronniog 
out  onto  the  beets;  it  was  muddy.  If  I  moved 
east  I  went  right  Into  the  soft  mod,  if  I  went 
west  I  went  Into  the  irrigating  ditch.  If  I  tried 
to  retreat,  •  •  •  I  liad  to  go  np  over  the 
bank  about  18  inches  or  2  feet  high,  and  also 
sweet  clover  growing  there  that  was  4  or  5 
feet  high,  which  made  it  practically  impossible 
for  me  to  get  out  of  the  way. 
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"Q.  Now  at  the  time  that  70a  aimed  the 
blow  at  Mr.  Koary,  did  jm  Intend  to  take  his 
life?       No,  air. 

**Q.  Were  70U  afnid  at  that  timat  A.  Tea. 
■ir. 

"Q.  Wh7  did  70U  strike  at  him?  A.  Because 
1  knew  that  mj  person  was  in  danger  from  his 
blows,  the  way  he  was  strikiag  at  me,  and  I 
wished  to  stop  him  from  gtriking  at  me. 

"Q.  Where  did  70a  hit  him  at  that  time? 
A.  As  near  as  I  eoald  tell.  I  hit  him  on  the 
right  side  of  the  bead,  just  in  front  of  the  ear. 

"Q.  What  part  of  the  shovel  did  700  strike 
with?  Which  wa7  did  700  hold  the  ahorel? 
A.  Wen,  it  was  the  baek  of  the  shovel  that 
struck  Mr.  KoWj. 

"Q.  The  back  and  fiat  side,  in  this  manner? 
A.  Tes,  sir. 

"Q.  I  will  ask  you  if  you  struck  Mr.  Koury  a 
blow  upon  the  front  of  the  skull,  on  the  head, 
at  a  point  approximating  this  point,  or  any  way 
about  that  point  as  shown  on  this  exhibit?  A. 
No,  sir;  1  did  not. 

"Q.  The  only  place  70U  strode  and  the  0DI7 
time  7on  struck  was  on  the  right  ^de  and 
about  this  point?   A.  Yes,  sir." 

Dp.  W.  B.  Patrle,  a  witness  for  the  state, 
upon  direct  examination,  In  reference  to  the 
autopsy  performed  upon  deceased,  testified 
that; 

"A.  A  eirenler  indston  was  made  across  the 
anterior  portion  of  the  cranium  or  across  the 
forehead  and  back  to  a  point  just  above  and  a 
little  posterior  to  the  ears  on  both  sides,  and 
his  scalp  was  laid  back,  the  posterior  portion 
of  the  scalp  laid  well  hack,  and  the  scalp  from 
his  forehead  laid  down,  exposing  both  orbits 
in  front,  and  I  think  it  was  laid  back  as  far 
as  the  lambdoid  suture  of  the  cranium  in  the 
rear,  and  we  found  two,  we  thought,  two  dis- 
tinct fractures,  one  on  the  left  side  extending 
from  a  point  well  within  the  left  orbit  out- 
wards to  the  ridge  fat  front  of  the  superdliary 
ridge  above  the  eye  and  extending  back  for  a 
distance  oi  probaUy  fonr  or  five  inches  straight 
back  to  a  point  an  inch  posterior  to  Uie  -sagit- 
tal auture  that  rans  across  the  head." 

On  cross-examination  he  testified  In  part 
as  follows: 

*'Q.  Do  you  want  the  jury  to  believe  from 
your  testimony  that  it  to  impossible  for  a  skull 
to  be  fractured  on  one  side  from  a  blow  on  the 
other?   A.  No,  sir. 

"Q.  You  don't  know  of  your  own  knowledge 
there  wss  two  blows  strack  upon  the  head  of 
Joseph  Koury,  do  yon?  A.  No,  sir.  •  •  • 
It  is  my  opinion  that  two  blows  were  struck. 
I  don't  say  my  opinions  are  absolately  correct 

"Q.  So  that  70a  have  Information  that  a  per- 
son can  be  hit  on  one  aide  of  the  head  and  the 
skull  fractured  on  the  other  side,  haven't  70U? 
A.  Yes,  sir. 

**Q.  Was  the  skin  at  any  point  on  the  head 
of  the  deceased  broken?    A.  No,  sir. 

"Q.  The  skin  and  tissue  were  intact  all  over 
the  head?  A.  Yes,  sir. 

"Q.  You  noticed  one  swelling  on  the  head, 
and  that  was  on  the  right  side?  A.  Yes,  sir; 
right  side. 

"Q.  And  that  is  the  only  place  there  waa  any 
swelling?  A.  Yes,  sir." 


Dr.  H.  jr.  Slmmtms,  called  as  a  witness 
by  the  state,  testified  on  cross-examination 
In  part  as  follows: 

"Q.  And  the  question  of  whether  a  cranium 
might  be  fractured  on  the  opposite  side  from 
the  point  of  impact  depends  entirely  on  the 
nature  and  force  of  the  blow,  doesn't  It?  A. 
Force  and  direction  of  the  blow  and  the  resist- 
ance  of  the  skoIL 

"Q.  And  if  strack  b7  a  flat  instrument  be 
more  liable  to  produce  a  bursting  effect  than 
if  struck  bj  a  eomparativel7  small  inetroment? 
A.  Tes,  dr. 

"Q.  •  •  •  Why  shonld  you  say,  after 
saying  it  would  depend  on  the  nature  of  the  in- 
strument and  the  force  irf  the  blow  the  making 
of  a  fracture  of  that  kind,  when  you  were  sot 
present,  didn't  know  what  kind  of  an  Instru- 
ment was  used  or  the  force  of  the  blow,  that  it 
would  he  impossible  fo  make  that  kind  of  a 
fracture?  A.  For  the  simple  reason  that  this 
fracture  was  depressed  in  front 

"Q.  And  it  is  a  Unear  fraetnre  isn't  it,  Doe- 
tor?  A.  It  la. 

"Q.  And  aa  the  booka  say  usually  canaed  br 
bursting?   A.  Yes,  sir." 

On  direct  examination  Dr.  F.  W.  MUdiell, 
a  witness  tor  the  stat^  testifled: 

"Q.  I  will  ask  yoa  to  give  your  reasons  for 
the  opinion  you  have  expressed  to  the  effect 
that  the  injuries  were  not  done  with  one  blow? 
A.  There  was  a  distinct  fracture  on  the  right 
side  and  a  depression  over  the  wing  of  the  tem- 
poral bone  and  a  fracture  through  this  line  of 
suture  and  over  to  another  fracture  from  the 
left  side  and  i|bout  an  inch  or  sudi  a  matter 
above  the  ridge  of  the  eye  and  a  slight  depres- 
sion, and  I  could  not  see  how  be  could  get  this 
from  this,  get  the  two  depressions  from  one 
blow." 

On  cross-examination  he  testified  that: 

"Q.  •  •  •  You  don't  think  that  a  blow  on 
one  side  of  the  bead  would  produce  a  fracture 
as  you  have  testified  to  on  the  right?  A.  Yes, 
sir;  that  could  be  done. 

"Q.  AH  those  fractures  could  have,  as  a  mat- 
ter of  fact  been  produced  at  the  point  yoo 
have  mentioned  here?  A.  All  except  this  de- 
pression.** 

Dr.  G.  M.  Qtne,  also  called  as  a  witness 
for  the  state,  testified  on  cross-examination: 

"Q.  I  will  ask  you.  Doctor,  if  yoa  think  it  is 
impossible  for  a  person  to  be  struck  on  the 
head  at  this  point  here  by  an  instrument  audi 
as  the  shank  of  a  shovel  •  •  *  aufficfently 
hard  to  fracture  as  Indicated  on  this  •  •  • 
illustrated  skull,  iriiether  or  not  it  would  be 
impossible  to  produce  a  burstlag  ^cture  over 
here?   A.  In  my  opinion,  yes. 

"Q.  Do  you  know  of  your  own  knowledge 
that  that  couldnt  be  done?  A.  In  my  opinion 
it  could  not  be  done.  •  •  •  One  learns  in 
fractures  to  faiow  nothing  of  hto  own  knowl- 
edge. 

"Q.  In  other  words  yon  can  never  tell  in 
looking  at  fractures?  A.  The  fracture  is  ver7 
erratic. 

**Q.  A  blow  made  at  one  place  mi|^t  cause 
any  kind  of  a  fracture?  A.  Yea,  sir." 
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Dr.  W.  W.  Be<^  a  witness  called  on  be- 
baU  of  antellaitt,  testlSed  on  direct  examl- 
natloD  that: 

"Q.  I  win  ask  TOO,  Doctor,  If  there  waa  at 
OF  near  or  approximately  at  a  point  ever  the 
left  ere  any  deprasalon  or  Indentation  as  rep- 
resented beret  *  *  *  A.  There  waa  no  de* 
presaion  at  all  on  this  side  of  the  head.  •  *  • 

"Q.  Now,  I  will  aak  you,  Doctor,  If  in  your 
opinion  a  blow  on  the  right  aide  of  the  head 
such  as  you  found  upon  the  deceased,  made 
with  a  shovel,  could  have  produced  all  of  the 
fractures  •  •  •  which  you  found  upon  the 
head  of  Joseph  Eoury?  A.  Yes,  air." 

[1]  There  la  no  competent  evidence  in  the 
record  to  support  the  theory  that  ^actures 
in  the  sbnll  of  the  deceased,  as  described  by 
the  state's  expert  witnesses,  could  not  hare 
been  caused  by  one  blow.  However,  these 
Bsme  witnesses  testified  that  the  slight  de- 
pression over  the  left  eye  was  not  in  their 
opinioQ  caused  by  the  same  blow  that  pro- 
duced the  fractures.  Conceding  that  there 
was  a  slight  depression  over  deceased's  left 
eye,  still  there  is  a  total  lack  of  evidence 
that  the  slight  depression  was  due  to  any  act 
of  appellant.  The  Bkln  over  the  slight  de- 
pression was  not  even  broken.  There  was  no 
swelling  or  diacoloratlon.  This  slight  de- 
pression may  have  l>een  due  to  many  causes. 
whoUy  unconnected  with  the  ai^tellant. 
When  we  talce  Into  ccmsidcratlon  all  of  the 
erldence,  It  Is  apparent  that  there  Is  no 
sound  reason  suggested  which  leads  to  the 
■conduaion  that  the  depression  was  attribut- 
able to  appellant  rather  than  to  some  cause 
unknown.  The  fact  that  the  slight  depres- 
edOQ  was  found,  connected  with  the  admi»> 
alon  Of  appellant  that  he  stnick  the  deceased 
with  his  shovel,  may  have  been  sufficient  to 
create  tn  the  minds  of  the  Jury  a  suspicion 
tiat  ttie  slight  depression  was  due  to  some 
act  of  appdlant  But,  at  most,  this  suspi- 
cion must  of  necessity  rest  upon  a  mere  In- 
ference, and  It  will  hardly  be  contended  tliat 
appellanfi  conviction  diould  be  uphdd  If 
flipported  by  a  mere  tnfierrace  only,  In  the 
Caoe  of  the  tmlTeraally  acceepted  rule  that 
the  erldenee  must  establish  appellant's  gnilt 
b^ond  a  reasonable  doubt  and  to  a  moral 
certainty.  If  there  was  a  second  blow  attrib- 
utable to  appellant,  It  la  lamentaUe  that 
there  was  no  competent  evidence  to  establish 
this  fact  We  understand  the  rule  to  be  tbat, 
where  evidence  can  be  reconciled  either  wlQi 
the  theory  of  innocence  or  of  guilt,  the  law 
requires  that  the  theory  of  lmio<E»Dce  be 
adopted. 

[2.1]  If  appellant  was  attacked  by  de- 
ceased wit3i  a  ahovel  In  tbe  manuCT  as  tes- 
tified to  by  him,  he  was  <dearly  Justified  In 
defending  himself,  and  tbe  hcmitetde  was 
Justifiable,  upon  the  ground  tbat  he  had  a 
Tight  to  protect  Us  Itf^  or  to  avoid  receiving 
great  bodily  injury  at  the  hands  of  deceased, 
previa  be  was  In  preaent  fear  and  used  no 


greater  foroe  than  was  Decessary  In  view  of 
the  exigencies  of  the  aitnatlon  as  it  ap- 
peared to  him  as  a  reasonable  man. 

Tbe  erldence  Is  undisputed  that  Oie  de- 
ceased struts  one  blow,  whldi  appellant 
warded  off  with  his  shovel.  In  mis  am&r 
lant  la  corroborated  l)y  proof  of  the  indenta- 
tion left  upon  his  shov^  Affiant  further 
testified,  and  in  this  he  Is  uncmtradlcted, 
that  the  deceased  struck  a  aeomd  blow, 
whidi  he  dodged,  and  was  the  act  ot  strik- 
ing a  third  blow,  when  appellant  struck  the 
deceased,  causing  the  injuries  from  which 
he  died.  AiqieUant  stated  that  Just  as  be 
struck  tbe  deceased,  Hie  latter  "ducked  down 
and  a  little  forward  and  caught  the  blow  on 
the  right  side  of  the  head ;  that  be  aimed  to 
strike  him  on  the  arm."  There  is  no  evidence 
of  malice,  premeditation,  or  111  will  ahown  to 
have  existed  in  tbe  mind  of  aK>dlant  against 
the  deceased. 

From  the  whole  evidence,  we  think  It 
clearly  appears  that  the  Killing  was  acci- 
dental and  not  Intentional.  We  think  it  can 
be  fahrly  said  that  the  undisputed  evidence 
In  this  case  Is  entirely  consistent  with  the 
appellant's  Innocence,  and,  if  the  settlpd  rules 
of  law  uniformly  recognized  In  the  trial  of 
criminal  cases  are  to  be  applied,  It  becomes 
our  duty  to  so  declare  and  grant  appellant  a 
new  triaL 

We  therefore  con<dude  that  the  trial  court 
erred  in  refusing  to  grant  a  new  trial  In  this 
ease.  From  what  has  been  said,  It  follows 
that  tbe  Judgment  must  be  reversed,  and  the 
cause  remanded ;  and  it  is  so  ordered. 

BICB,  a  J.,  concurs. 

DUNN,  J.  (concurring).  I  think  the  evi- 
dence In  this  case  is  sufficient  to  support  the 
verdict,  but  concur  in  reversing  the  Judg^ 
ment  and  granting  a  new  trial,  eoi&ly  on  the 
ground  that  the  court  committed  reversible 
error  in  giving  instruction  No,  38,  wWch 
reads  as  follows: 

"The  court  iastrucU  the  jury  that  a  killing 
ia  not  hi  self-defenae  if  the  defendaut,  liaving 
the  opportunity  to  decliue  further  combat  in 
good  faith,  instead  continues  the  struggle  or 
foilowB  the  deceased  the  result  of  which  Is 
homidde.** 

Under  this  Instruction  a  deftedant  must 
first  in  good  faith  have  dedtned  further 
combat  before  be  can  successfully  plead  self- 
defense,  no  matter  how  savage,  dangerous, 
and  unprovoked  the  attack  by  his  antagonist 
TblB  is  not  In  harmony  with  the  law  of 
self-defense  In  hmulcide  cases  as  laid  down 
In  our  statute,  wbldH  reads  as  follows  (0.  3. 
i  8219): 

"Homicide  is  also  justifiable  when  committed 
by  any  person  in  either  of  the  following  cases: 
••••••  • 

8.  When  committed  in  the  lawful  defense  of 
such  person,  or  of  a  wife  or  husband,  pareat, 
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cliild,  master,  mlatreiB  or  lerrant  of  Budi  per* 
HOD,  when  there  is  reasooable  ground  to  appre- 
hend a  desicn  to  commit  a  felon;  or  to  do  lome 
ffreat  bodily  injory,  and  imminent  dangar  of 
aadi  deaign  being  accompliahed;  but  anch  per- 
■on,  or  tba  peraon  in  vboaa  iMhaU  the  defenae 
waa  made,  if  he  waa  the  aaaailant  or  engaged 
ia  mortal  (mutnal)  combat,  must  reall;  and  in 
good  faith  have  endeavored  to  decline  any  fur- 
ther struggle  before  the  homicide  waa  commit- 
ted. 

I  find  nothing  In  the  otlier  instnictions 
glvea  tiiat  could  ptwaibly  have  eured  ttils  er- 
ror w>  as  to  leave  the  Juir  with  a  correct  on- 
deratandiiw  of  the  law  of  idf-defense,  and 
therefore  concur  In  reversing  0io  Judgment 
and  granting  a  new  trlaL 

McGABTHY,  J.,  concorg  with  pUNN,  J. 
liEIE^     took  no  part  In  the  opinion. 


<28  N.  M.  18U 

MoDONALD  fft  al.  v.  DE  WITT  tt  aL 

(No.  2662.) 

(Supremo  Court  of  New  Mexieo.  Jane  19, 

1022.) 

(Bgttahm*      <&e  Cowrt.) 

Appeal  and  error  «=3lOIO(l)— Fladlags  aap- 
ported  by  aabktantial  evldeace  pot  disturbed. 
Findinga  supported  by  substantial  avidenee 

will  not  be  disturbed  on  appeaL 

Appeal  from  District  Court,  Bernalillo 
County;  Hiekey,  Judge. 

Action  by  W.  W.  McDonald  and  anotha 
against  O.  H.  De  Witt  and  another.  Judg- 
ment for  plalntUEB,  and  d«Cendanta  appeal. 
Affirmed. 

W.  A.  Keleher,  of  Albnquerque,  for  appel- 
lants. 

J.  A.  Miller,  of  AlbuqnerauQi  tor  appellees. 

RAYNOLDS,  O.  J.  The  appellees,  W.  W. 
McDonald  and  J.  P.  GIU,  recovered  a  judg- 
ment against  the  appellants,  O.  H.  De  Witt 
and  Emma  B.  De  Witt,  in  the  trial  court, 
in  the  sum  of  $500,  and  from  that  Judgment 
this  appeal  has  beoi  perfected. 

Tbe  complaint  alleged  the  making  of  a 
broker's  contract  for  the  sale  of  a  ranch 
owned  by  Emma  B.  De  Witt  and  the  per- 
formance thereof  by  the  appellees.  The  ap- 
pellants' main  contention  is  based  upon  the 
alleged  insufficiency  of  the  proof.  The  con- 
tention goes  to  the  proposition  that  the  evi- 


dence discloses  fbat,  while  It  Is  true  service* 
were  rendered  by  the  aK)^ee8  In  the  sale 
of  the  randi.  yet  it  appears  that  endi  serv- 
ices were  purely  gratuitous,  and  for  that  rea- 
son no  recovery  was  possible.  It  ia  argued 
that  the  appellants  failed  to  prove  en^>loy• 
ment,  iwrfonnance,  procuring  cause,  and 
amount  of  compensation.  It  would  serv* 
no  useful  purpose  to  set  forth  the  evldoice. 
It  Is  sufficient  to  say  that  In  many  respects 
it  was  conflicting,  and  that  there  was  sob* 
stantial  evidrace  to  sustain  the  findings  of 
the  trial  court  ' 

For  that  reason  the  JudgmeiU  wUl  be  af- 
flrm^ ;  and  It  Is  so  ordered. 

PABKEB  and  DAVIS,  JJ.,  ooncnr. 


(2S.N.  H.  W)- 

HINDI  V.  DURAN  (DURAN,  Utorviper). 
(No.  2701.) 

(Supreme  Court  of  New  Mexico.  July  1, 1922.) 

Ssfficlepi^  of  evidence. 

Evidence  examined,  and  KM  to  anstain  find* 
log  of  tilal  court. 

Appeal  from  District  Court,  Torrance  Oonn* 

ty;  Ed  Mediem,  Jodga 

Action  by  William  Hindi  against  Dlonislo 
Duran,  In  which  Maria  S.  Doran  Intervened. 
Frora  Judgment  dismissing  attachment^  the 
plaiotltr  appeals.  Affirmed. 

Laoghltn  ft  Barker,  of  Santa  DS^  for  ap- 
pellant 

W.  P.  Harris,  of  Vaughn,  for  appdlee. 

DAVIS,  J.  A  writ  of  attadmient  waa  la- 
sued  in  this  case  based  apwi  an  affidavit 
charging  that  the  defendant,  appellee  here, 
waa  about  fraudulmtly  to  dispose  of  his 
property,  and  had  fraudulently  di^tosed  of 
his  effects,  so  as  to  hinder,  defraud,  and 
delay  his  creditors.  Tbeee  allegations  were 
denied  by  an  answer.  Aft^  hearing  the  evi- 
dence the  court  entered  Judgm^t  dismissing 
the  attachment  This  anieal  was  then  tak- 
en, and  tbe  argument  Is  made  here  that  the 
uncontradicted  proof  was  sufficient  to  sus- 
tain the  auctions  of  the  attachment  affi- 
davit. We  have  reviewed  tbe  evidence  and 
agree  vrith  tlie  trial  court  that  it  was  not 
sufficient  The  Judgment  Is  therefore  a£* 
Armed;  and  it  is  so  ordered. 

BAYNOIJ>S,  a  J.,  and  PARKEB,  X,  eoo- 
cnr. 


4ss»Fer  otber  ca.am  m»%  same  toplo  awl  KBT-NUUBBR  In  all  Kty-Numtwed  Dlgwti  aaft  Jndasss 
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Appeal   from   District   tUmrt,  Talencla 
County;  R.  R.  Byan,  Judge. 


(Supreme  Gonrt  of  Mew  Hczieo.  April  11, 
1&22.  Rehearing  Denied  Jnly  1.  1922.) 

(BvOaiui  bv  the  CourtJ 

1.  CrlMlnal  law  <8B>l028~Err«ra  net  lavelvlag 
fundameatal  rlgbta  not  reviewed  where  aot 
called  to  attentloa  of  lower  court 

Where  fQndamental  rights  are  not  InTolved. 
thie  court  will  not  review  errora.  not  called  to 
the  attention  of  the  trial  court. 

2.  Perjary  ^»29(4)  —  Varlaaee  held 
terial. 

1¥here  an  Indletment  for  perjury  aOeges 
that  H  was  committed  in  a  ease  of  the  state 
against  three  def  mdants,  while  the  proof  shows 
that  one  of  the  persms  named  was  not  a  de- 
fendant, the  variance  is  immateriaL 

3.  Perjury  •8»29  (4)— Varlaaee  betweea  allega- 
tfoa  of  Indletment  and  proof  Imnatarlal  where 
allegation  wae  surplusage. 

A  variance  between  ao  allegation  of  ths  in- 
dictment and  the  proof  Is  Immaterial  if  the  al- 
legation was  surplusage. 

(Addtttonal  ByOahiu  ly  BditoritH  Staff.) 

4.  Inirictment  and  informatloa  «s>l24(4}— In- 
diotmeat  oharglai  tbree  peraam  Johrtly  with 
perjury  held  faaHy. 

Indictment  diarging  three  peraons  jointly 
with  perjury  by  giving  false  testimony  held 
faulty,  since  perjuy  is  an  isdiridual  offoise 
which  may  not  be  eommlted  by  aeveral  peraons 
together. 

5.  Criminal  law  1 032 (I)— That  Indictment 
was  faulty  In  Joining  three  defendants  Is  not 
available  on  appeal  where  not  raised  In  lower 
court. 

In  prosecution  of  three  defendants  for  per- 
jury, the  defendants  could  not  complain  on  ap- 
peal that  indictment  was  faalty  in  improperly 
j4^dnc  tiie  three  defendants,  where  such  ques- 
tion waa  not  raised  In  the  lower  court 

6.  Criminal  law  «=>I038(2)— Failure  of  eourt 
to  give  Jury  form  of  verdlot  flndtng  some  of 
defendants  guilty  and  others  not  guilty  held 
not  available  on  appeal  In  absence  of  objection 
In  trial  oonrt. 

In  prosecution  of  tbree  defendants  for  per- 
jnry,  failare  of  court  to  give  jury  a  form  un- 
der which  a  verdict  of  goQty  as  to  one  or  more 
of  them  and  not  guilty  as  to  the  others  might 
be  rendered,  although  jury  was  instructed  that 
such  a  verdict  was  possible.  &«ld  not  availaUe 
on  appeal,  where  the  matter  was  not  called  to 
the  attention  of  the  lower  court. 

7.  Indictment  and  information  ^3>I67— Sur- 
plusage need  not  be  proved  exeepK  where  It 
constitutes  a  part  of  desorlptlou  ef  offense. 

Ordinarily  surplus  matter  in  an  Indictment 
need  not  be  proved,  bat  may  be  disregarded, 
but  such  rule  does  not  apply  where  the  facta 
nnnecessarlly  alleged  constitute  a  part  of  the 

description  of  the  offense. 


Trinidad  Herrera,  Frandaco  Yallejoa,  and 
Mateo  Chavez  were  convicted  of  p^utj, 
and  they  appeaL  Affirmed. 

Rodey  ft  Bod^t  at  Albnqiwiqvek  for  ap> 

peUanta. 

A  H.  Edwards,  Aast  Atty.  Gen.,  for  tb* 

State. 

DAVIS.  J.  [4]  The  three  appellanta  were 
jointly  Indicted  for  perjury.  The  Indictment 
charged  that  each  of  them  waa  called  and 
awom  aa  a  witness  and  eadi  gave  certain 
false  testimony.  All  three  were  convloted. 
They  now  object  to  the  indictment  and  as- 
sign aa  em»  that  the  charges  against  them 
were  Improperly  joined.  Q?he  indictment 
amounted  to  tbree  aerate  accusations,  one 
against  each  of  the  appdlants.  Perjury  by 
Its  very  natare  Is  an  Individual  ofCoise 
which  may  not  be  committed  by  several  per- 
Bona  together.  The  indictment  was  faulty 
In  obargb^  against  the  three  app^ants  of- 
fenses committed  by  each  of  than  Individ- 
ually and  In  which  the  others  did  not  par- 
ticipate. But  no  objection  to  the  joint  In- 
dictmoit  or  the  joint  trial  was  made  In  tbe 
lower  court  The  eiror  la  raised  bere  fw 
the  first  time. 

Tbe  record  Is  in  the  same  conditio  as  to 
various  other  errors  which  are  assigned. 
The  court  gave  the  jury  only  two  forms  of 
verdict  one  finding  all  tbree  defendants 
guilty,  and  the  other  finding  ttiem  not  gaUty« 
neglecting  to  furnish  a  form  under  wblch  a 
verdict  of  guilty  aa  to  one  or  more  of  tbem 
and  not  guilty  as  to  the  othera  might  be  r^ 
turned,  although  the  court  instructed  that 
such  a  verdict  was  possible.  Appellants  al- 
so argne  that  the  Indictment  did  not  suffi- 
ciently allege  the  materiality  of  the  testi- 
mony upon  which  the  perjury  was  assigned, 
nor  was  its  materiality  proved  on  the  trial. 
But  neither  by  motion  In  arrest  of  judgment 
for  a  directed  verdict  for  a  new  trial,  nor  in 
any  other  Oianner  did  appellants  call  to  tbe 
attention  of  the  trial  court  any  of  these  mat- 
ters of  wblcb  they  now  complain. 

[1, 9,  IJ  Theae  phases  of  the  case,  there- 
fore, tail  Airly  within  tbe  role  of  State  v. 
Oarda.  10  N.  M.  414,  143  Pac.  1012,  holding 
that  this  court  will  not  consider  errors  not 
called  to  the  attention  of  tbe  trial  court  Aa 
pointed  out  In  the  opinion  upon  the  rehear- 
ing of  that  case,  an  exception  ^lats  whetf 
some  fundamental  right  has  been  Invaded  to 
the  extent  that  plain  injuatlce  has  been  done. 
Tbe  errora  cranpl^ned  of  here  are  not  of 
tbe  class  covered  by  this  exertion. 

The  same  (^serratltms  In  a  more  limited 
d^ree  airily  to  another  assignment  of  er^r. 
Proof  of  tbe  statements  made  by  appdlants 
upon  which  the  perjury  waa  assigned  was 
made  by  thf>  stenographer  who  took  tbelr 
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testimony  m  Uie  trial  In  which  the  allied 
perjuiy  ocenrred.  He  read  tbelr  eridoice 
from  his  Btenograpblc  notes.  The  important 
testimony  was  ttiat  gtv&a  by  appellants  as 
to  the  brand  of  certain  cattle.  It  appears 
from  die  testimony  of  the  st«iographer  that 
appellant  Trinidad  Herrera  did  not  describe 
the  brand  verbally,  but  drew  it  on  a  paper 
whldi  was  then  ihitrodnced  on  the  original 
trial  as  Exhibit  A.  When  the  stenographer 
had  finished  the  reading  of  the  stenographic 
notes,  connsel  for  the  state  offered  the  notes 
themselves  In  evidence.  The  attorney  for 
appellants  then  asked  to  have  Exhibit  A  In- 
troduced as  a  part  of  them.  Tbla  exhibit 
was  not  then  available,  and  the  court  said 
that  the  notes  might  be  admitted  and  the 
documentary  evidence  produced  later.  The 
attorney  for  appellant  then  asked,  "The 
court  holds  then  that  these  exbiblta  do  not 
have  to  be  produced  at  this  time,"  to  which 
the  court  replied  In  the  afl)nnatlv&  Appel- 
lants th«i  excepted.  There  was  no  error  In 
this  ruling.  The  notes  without  the  ejthib- 
its  were  admissible  for  what  they  were 
worth,  which  was  probably  very  little,  ^nce 
th^  were  in  stenographic  form,  and  had  al- 
ready been  read  to  the  Jury.  Failure  to  of- 
fer the  exhibit  did  not  aCTect  the  admissibil- 
ity of  the  notes,  and  the  court  was  within  its 
rights  in  allowing  the  notes  In  evidence  end 
postponing  the  Introduction  of  the  exhibit. 
The  failure  to  produce  it  was  never  raised 
again  In  any  form.  There  was  no  sugges- 
tion that  the  case  of  the  state  was  Incorn* 
plete  without  it,  nor  did  the  court  Anally 
rule  upon  Its  necessity.  The  matter  is  there- 
fore not  available  as  error  here. 

[2]  The  Indictment  alleged  thnt  the  case 
in  which  the  perjury  was  committed  was 
"cause  No.  1176.  entitled  State  of  New  Mex- 
ico V.  Nicolas  Mares,  Trinidad  Herrera.  and 
Manuel  Cheeles,  upon  the  criminal  docket  of 
the  district  court  •  •  •  sitting  within 
and  for  the  county  of  Valencia."  The  proof 
was  that  Trinidad  Herrera  was  not  a  de- 
fendant in  that  case,  so  that  the  true  title 
should  have  been  the  state  against  the  oth- 
er two  parties  only.  This  variance  was 
claimed  in  the  trial  court  as  fatal,  and  the 
refusal  of  that  court  to  sustain  this  conten- 
tion is  alleged  as  error  here.  We  think  the 
variance  was  Immaterial.  The  case  was  suf- 
ficiently Identified  by  stating  the  court  Iif 
which  it  was  pending,  giving  Its  number  U[>- 
on  the  docket,  and  correctly  stating  the 
names  of  the  plaintiff  and  the  two  defend- 
ants. Appellant  could  not  have  been  misled 
as  to  the  proceeding  intended,  and  the  Judg- 
ment In  the  present  case  could  be  availed  of  as 
a  har  to  a  second  proceeding.  In  State  v. 
Lucero,  20  N.  M.  55,  146  Pac.  407,  In  sustain- 
ing an  Indictment  attacted  by  demurrer, 
this  conrt  said: 

"The  tendency  of  courts  in  modem  times  Is 
to  bnish  aside  technicalitieB  in  pleading,  and 
to  uphold  indictments  where  the  facts  are  al- 


leged vHth  aoffident  certainty  to  apprise  the 
accused  of  the  specific  charge  which  be  Is  call- 
ed upon  to  meet,  and  to  enable  him  to  idead 
the  jQdgment  in  bar  of  ■  second  prosemtioa 
for  the  same  oBense.** 

The  dodet  number  distlngnlshea  the  case 
intended  In  ^Is  lndlctm«it  beyond  Qie  pos- 
sibility of  a  mistake  and  makes  unnecessary 
a  consideratl(Hi  of  snch  cases  as  Walker  v. 
State.  96  Ala.  6S,  11  Sonth.  401,  People  v. 
Straussman.-112  Cat  083,  46  Pac.  4.  and  Wtt- 
son  V.  State,  lilt  Ga.  200,  41  S.  B.  696,  90 
Am.  St  Rep.  104,  In  which  minor  variances 
between  the  description  of  the  case  as  al- 
leged and  proved  were  held  fatal,  bat  in 
which  the  identity  of  the  cases  inteaded 
were  not  as  definitely  fixed  as  here. 

[I]  Rut  one  aasignmrnt  of  aror  remains 
for  discussion.  The  Indictment  allied  that 
the  appellants  testified  that  certain  cattla 
bore  the  brand  Th],  whereas  in  truth  and  in 
fact  the  cattle  did  not  bear  said  brand.  If 
the  drawer  of  the  indictment  bad  been  aa^ 
isfled  with  thus  negativing  the  truth  of  the 
alleged  false  testimony,  it  would  have  been 
sufficient,  and  no  question  concerning  it 
would  have  arlsoi.  But  the  indictment  wait 
further,  and.  In  addition  to  negstiving  the 
truth  ia  the  statements,  alleged  that  the 
brand  actually  on  the  cattle  was  M  Q— . 
Upon  the  trial  of  the  case  thwe  waa  proof 
that  the  cattle  did  not  bear  the  [Tl  brand, 
but  there  waa  ao  proof  that  they  were  brand- 
ed IM  Q— h  To  the  contrary,  the  evldence'in 
the  perjury  case  showed  that  the  cattle  bore 
the  brand  WG.  This  was  claimed  in  the 
lower  court,  and  asserted  here,  as  a  fatal 
variance.  That  It  la  a  variance  between  the 
indictment  and  the  proof  cannot  be  doubted, 
for  there  Is  a  material  difference  In  the  two 
brands.  The  question  is  as  to  whether  the 
variance  is  fatal  to  the  verdict  The  alleg- 
ing of  the  correct  brand  after  negativing  the 
truth  of  the  testimony  aa  to  the  brand  stat- 
ed was  unnecessary  and  surplusagR. 

[7]  The  ordinary  rule  Is  that  surplus  mat- 
ter in  an  Indictment  need  not  t>e  proved,  but 
may  be  disregarded.  An  exception  to  the 
rule  exists  where  the  facta  unnecessarily  al- 
leged constitute  a  part  of  the  description  of 
the  offense.  We  do  not  think  that  the  charge 
aa  to  the  brand  actually  on  the  cattle  was 
descriptive  of  the  perjury.  The  perjury  con- 
sisted in  Bwearing  that  the  cattle  were 
branded  f  |,  when  in  truth  they  were  not  so 
branded,  and  the  perjury  was  comi^ete  with- 
out reference  to  what  brand  they  did  In  tiLtit 
bear  and  irrespective  of  whether  they  were 
branded  at  alL  The  real  brand  In  no  way  en- 
tered into  the  essentials  of  the  offense.  Proof 
of  the  falsity  of  the  testimony  was  sufflci^t- 
ly  made  when  It  was  shown  that  the  cattle 
did  not  bear  the  brand  testified  to.  While 
there  is  no  doubt  aa  to  a  variance  between 
this  unnecessary  allegation  In  the  indict* 
ment  and  the  proof  of  the  case,  it  was  not 
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upon  a  matter  material  to  fbe  promcntlon, 
nor  Is  It  fiital  to  the  oonvicdon. 
Joyce  on  IndictmentB,  |  263,  states: 

**It  is  a  general  rule  that  an  Indictment  will 
not  be  vitiated  hy  matter  which  la  mere  snr- 
ploaage,  and  that  sndi  matter  need  not  be 
proved." 

A  case  lllnstratlTe  of  the  rule  la  Hull  t. 
State,  120  Ind.  153,  22  N.  E.  117.  It  was  a 
prosecution  for  disturbing  a  religious  meet- 
ing, and  the  information  unnecessarily  al- 
leged the  names  of  the  persons  disturbed. 
There  waa  a  failure  of  proof  In  this  regard. 
The  court  said: 

"Where  nnneeeasary  descriptire  matter  Is 
mingled  with  matter  of  eeBeotial  description, 
the  whole  must  be  proved  as  laid,  but  'the  lim- 
it of  the  doctrine  is  that,  if  the  entire  aver- 
ment whereof  the  descriptive  matter  is  a  part 
la  surplusage,  it  may  be  rejected,  and  the  de- 
scriptive matter  falls  with  It  and  need  not  be 
proved.*  •  •  •  The  information  in  the  pres- 
ent ease  waa  complete  without,  the  allegation 
that  the  appellant^s  conduct  was  to  the  disturb- 
ance of  certain  persons  named;  and  within  the 
rule  above  stated,  since  the  matter  of  descrip- 
tion was  merely  surplneage.  It  was  not  neces- 
sary to  prove  it  as  laid." 

The  judgment  Is  therefore  affirmed;  and 
it  Is  so  ordered. 

RAYNOLDS,  a  J.,  and  FABEBB,  3^  con- 
enr. 


(24  Ariz.  230) 

MOSHER  V.  CITY  OF  PHSNIX. 
(No.  2053.) 

(Supreme  Court  of  Arizona.    July  29,  1922.) 

Municipal  corporations  •es»297(2>— Comnlsslon 
caasot  order  Improvement  within  six  nonths 
from  dale  of  sufficient  protest,  thougb  enough 
signers  withdraw  to  leave  majority  of  prop- 
arty  owners  In  favor  of  Improvement. 
Under  civ.  Code  1913,  par.  1957,  as  amend- 
ed by  Laws  1917,  c  62,  j  2,  providing  that  a 
protest  against  a  street  improvement  by  the 
owners  of  a  majority  of  the  property  will  bar 
fnrther  proceedings  for  six  monUis  unless  the 
owners  of  one-half  or  more  of  the  frontage 
meanwhile  petition  that  the  work  be  done,  a 
Bufficient  protest  cannot  be  changed  by  with- 
drawals of  signers  so  as  to  confer  Jurisdiction 
to  order  the  work  done  witliin  such  time  by 
numbering  those  withdrawing  amoiv  those  fa- 
voring  the  improvement,  whether  the  protests 
be  tiled  together  or  separately. 

Appeal  from  Superior  Court,  Maricopa 
County ;  F.  H.  Lyman,  Judge. 

Application  by  Battle  Mosher  ft>r  a  writ 
of  certiorari  to  the  City  of  Phcenlx.  From 
an  order  quashing  the  writ,  petitioner  ap- 
peals. Reversed  and  remanded,  with  direo 
tltms  to  enter  Judgment  for  petitioner. 


J.  B.  Woodward,  of  Phoeijli,  for  appellant 
B.  W.  Kramer,  aty  Atty.,  and  Elbbey, 

Bennett,.  Gust  ft  Smltb,  all  of  Phoenix,  tar 

ai^ellee. 

McALISTBR,  J.  The  commission  of  the 
dty  of  Phcenlx  passed  a  resolutiim  of  inten- 
tion on  May  26,  1921,  to  pave  a  portion  of 
Culver  street  in  that  dty,  to  wit,  the  section 
between  the  east  line  of  Ontral  avenue  and 
the  west  line  of  Twelfth  street,  and  Immedi- 
ately thereafter  gave  the  required  notice  of 
its  cont^plated  action.  According  to  the 
resolution  the  total  frontage  on  this  portion 
of  Culver  street  was  9,152.57  feet,  but  In  the 
opinion  of  the  commission  that  improvement 
was  of  more  than  local  or  ordinary  public 
benefit,  so  It  created  an  adjacent  assessment 
district  containing  5,542  feet,  in  order  that 
It  might  bear  a  part  of  the  costs  and  ex- 
penses of  the  work,  wtiicb  made  a  total 
frontage  of  14,694.57  feet  A  protest  against 
the  projwsed  improvement,  signed  by  "own- 
ers of  property  fronting  on  East  Culver 
street  and  in  the  assessment  district  adja- 
cent thereto,"  representing  on  Its  face  7,909.- 
62  feet,  was  filed  in  the  office  of  the  city 
clerk  of  Phoenix  on  June  20,  1921,  but  on  tlie 
same  day  written  withdrawals  from  It  to 
the  extent  of  758.78  feet  were  also  filed,  and. 
on  June  29th  following  the  dty  commission, 
finding  that  the  protest  after  deducting  the 
withdrawals  represented  less  than  one-half 
of  the  frontage  involved,  to  wit  7,160.84  feet 
or  48.66  per  cent  ordered  that  the  improve- 
ment proceed.  Thereupon,  or  after  some 
other  proceeding  immaterial  to  the  issue  In- 
volved, appellant,  Hattie  L.  Mosher,  filed  a 
petition  In  the  superior  court  of  Maricopa 
county,  praying  for  the  issuance  of  a  writ 
of  certiorari  directed  to  the  dty  of  Phoenix 
and  the  commission  of  the  city  of  Phoenix, 
ordering  the  return  to  that  court  of  all  rec- 
ords and  proceedings  relative  to  Hie  propos- 
ed paving  of  Culver  street.  An  order  to 
show  cause  why  the  writ  should  not  be 
granted  was  issued,  end  a  full  hearing  there- 
after had,  which  resulted  In  an  order  quash- 
ing the  writ  It  is  from  this  order  that  the 
petitioner  appeals. 

It  Is  conceded  that  If  the  withdrawals 
were  not  property  allowed  the  protest  was 
suffldent  to  prevent  further  action  by  the 
coroniisslon,  since,  as  filed.  It  contained  a 
majority  of  the  property  fronting  on  the  Im- 
provement and  in  the  assessment  district; 
hence  the  only  question  presented  is  whether 
signers  of  a  protest  may  withdraw  from  It 
during  ttie  time  allowed  owners  to  object 
and  be  counted  In  favor  of  the  improvemrait. 
It  Is  the  contention  of  appellant  that  they 
cannot  because  a  propler  protest,  when  filed, 
deprives  the  commission  of  Jurisdiction  to 
proceed  further  In  the  matter,  while  appellee 
contends  that  they  can,  since  the  Jurisdic- 
tion of  the  commission  depoids  entirely  upon 
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tbe  actloD  9t  the  property  ownm  tbem- 
selres,  as  tbat  Is  disclosed  from  the  records 
In  tbe  ofBce  of  tbe  dty  cl^-k  at  tbe  close  of 
tbe  protest  period.  Tbe  correctness  of  these 
contentions  mast  be  determined  by  para- 
graph 1957,  Revised  Statutes  of  Arlcona  1913 
(CiT.  Code),  and  amesdments  thereto  as  they 
appear  In  chapter  52,  Session  Laws  of  1917, 
under  which  this  part  of  ttie  proceedings 
was  bad.  It  reads,  so  far  as  pertinent  to 
this  Inquiry,  as  foUows: 

"1967.  Tbe  owners  of  a  majority  of  tbe 
frontage  of  the  property  fronting  on  said  pro- 
posed improvemeDt,  or  when  the  cost  of  said 
improrement  bss  been  made  cbargeaUe  upon 
a  district,  then  the  owners  of  a  majority  of 
the  frontage  of  property  fronting  apon  the  pro- 
posed improTement,  together  with  the  owners 
of  a  majority  of  tbe  frontage  of  property  front- 
ing opoQ  the  streets  or  parts  of  streets  con- 
tained within  the  limits  of  said  assesBment  dis- 
trict, may  make  a  written  protest  against  saU 
Improvement  witiiln  fifteen  days  after  the  date 
of  the  last  pnbUeation  of  the  resolntton  of  In- 
tention, or  within  fifteen  days  after  the  complo- 
tion  of  the  posting  of  notices  of  the  propraed 
improTCmeot  by  the  snperintendent  of  streets 
if  such  date  be  subaeqnent  to  the  day  of  said 
last  publication.  Such  protest  shall  be  filed 
with  the  tity  clerk  or  other  officer  ezerdsing 
like  official  functions,  who  shah  indorse  there- 
on the  date  of  their  reception  by  him,  and  such 
objections  so  delivered  sjod  Indorsed  abaD  t>e  a 
bar  to  any  farther  proceedings  In  relation  to 
the  making  of  said  improvement  for  a  period  of 
six  months  from  the  date  snch  objections  are 
filed  onlesa  the  owners  of  one-hdf  or  more  of 
the  frontage  as  aforesaid  shall  meanwhile  peti- 
tion for  the  said  work  to  be  done.  •  *  * 
When  no  protests  against  sach  work  or  no 
objections  as  to  tbe  extent  of  tbe  proposed  as- 
sessment district  have  been  filed  within  the 
time  above  specified,  or  when  a  protest  shall 
hare  been  filed  and  it  is  fonnd  by  said  legiria- 
tlve  body  to  be  insaffident,  or  when  the  objec- 
tions .  to  the  extent  of  the  proposed  disUlct 
shall  have  been  heard,  and  shall  bsve  been  de- 
nied. Immediately  thereupon  the  said  legislative 
body  shall  have  jurisdiction  to  order  the  pro- 
posed improvements.  Upon  acqnirtng  jurisdlc- 
ti<m,  the  said  legislative  body  may  by  resolu- 
tion order  the  improvement  described  in  the 
resolution  of  intention  to  be  done." 

The  commisalon  of  the  city  of  Phoenix  Is 
Invested  by  a  precedlns  section  with  juris- 
diction to  <vder  paved  or  otboirlse  Improv- 
ed, la  the  manner  provkled,  its  streets,  and 
wbraever  In  Its  judgment  the  public  Intwest 
or  convenience  requires  that  an  Improvemeot 
of  this  character  be  made,  it  is  authorized 
and  empowered  to  Initiate  proceedings  look- 
ing to  that  oidt  and,  if  not  tbweafter  pre- 
vaited  by  the  protest  of  the  required  per- 
centage of  tbe  property  owners  concerned, 
to  order  the  woric  done.  Such  an  undertak- 
ing is  mrrled  out  by  the  commlssimi'a  first 
passing  a  resolutl<m  of  lntenti(m  In  which 
the  work  to  be  done  is  described,  then  tfv- 
Ing  the  required  notice  of  its  intended  ac- 
ti<Hi,  and,  after  tbe  expiratim  of  the  pre- 


scribed 16  days,  directing  that  ttie  other 
necessary  steps  be  taken.  If  there  be  not  filed 
within  that  time  a  protest  signed  by  the 
owners  of  a  majority  of  tbe  property  front- 
ing on  tbe  boprovement  proposed,  and  In  the 
adjacait  asseesm^t  district  If  there  be  one; 
but  If  a  protest  of  this  kind  be  filed,  "sach 
objections  «o  deUvered  and  Indorsed  ahaU  be 
a  bar  to  any  further  proceedlBCs  In  r^tloo 
to  the  making  of  said  improvement  for  a  pe- 
rlod  of  six  months,"  unlees  In  the  meanwhlla 
tbe  owners  of  <»e-half  or  mme  of  the  fnmt- 
age  lnv<dved  petttlcm  that  tbe  wwk  be  done, 
and  there  Is  no  daim  that  sndi  a  petitloii 
was  filed  In  this  instance^  Hie  mere  dtitv- 
ery  of  such  objections  to  tbe  titj  clerk  wtth- 
in  the  prescribed  16  da^  and  UM  indorse- 
ment theretm  by  him  ot  the  date  he  reo^ved 
than  constitute  ondw  this  statute  a  ccm^ 
plete  bar  to  any  fUrUier  work  ondw  fliat 
res(dnti<m  of  Intuition,  except  in  the  Iratance 
mentioned,  and  to  .say  that  ttidr  delivery 
and  lnd<H«ement  shall  be  a  bar  to  fnrOier 
proceedings  for  six  monOis  is  to  state  as  ef- 
fectively as  language  will  permit  that  the 
filing  ci  tbe  protest  becomes  an  iii8umioan&- 
able  obstacle  to  farther  action  during  that 
time.  Necessarily  thai  a  sofficiNit  protest 
<^cateB  as  a  bar  from  the  day  It  Is  filed, 
and,  Inasnmdi  as  Its  ddivoT  asd  indorse- 
ment alone  accompllsb  the  purpose  of  its 
signers,  its  ondltbm,  when  fflcd,  must  re- 
main michanged  and  detennlne  its  nifll> 
dency. 

Tbe  filing  ot  audi  a  protest  bdng  a  bar  to 
further  action  "in  r^tlim  to  the  malting  of 
said  ImpTOTonent,'*  it  foltows  that  Jurisdic- 
tion to  order  the  work  done,  or  the  ponlhU- 
ity  of  acquiring  it.  Is  also  defeated,  because 
the  statute  does  not  confer  on  any  tribunal 
the  right  and  power  to  order  dwe  a  ttiing 
wlildk  it  in  ttKpreai  language  iwoUbits  from 
bdng  dme.  Appdlanfs  oontentifm,  there* 
fore,  that  a  saffldeDt  protest  wheo  filed  can- 
not be  changed  or  modified  by  withdrawals 
from  it  is  sustained  by  the  statute,  and  this 
is  true  whether  the  protests  be  filed  t<%ether 
or  separatdy,  for  the  momait  the  owners  ot 
a  majority  of  the  frontage  file  objecticms  to 
the  Improvement  that  oitlre  proceeding;  ex- 
cept it  be  the  right  to  ascertain  after  Oie 
dose  of  the  16-day  period  that  0ie  iirotest 
is  sufficient,  la  foredosed.  The  protest  In 
this  case  hdng  admittedly  suffldent  when 
filed  on  June  20,  1921.  the  withdrawal  from 
it  after  that  time  ot  a  frontage  of  768.78  feet 
should  not  have  been  allowed.  Hie  owners 
of  this  property,  together  with  the  remainder 
of  the  protestonts,  by  filing  thdr  objectlms 
defeated  any  possibility  of  complete  and  foil 
Jurisdiction's  attaching,  and  no  act  of  thdia 
during  the  six  months  foUowlnj^  after  they 
had  aided  In  the  accompllshmoit  at  this  re- 
sult would  eimhle  them  to  be  nvmbered 
amrav  those  favoring  the  inq^rovement,  un- 
less It  he  that  during  tUs  time  th^  Join 
with  a  number  of  othw  owners  ot  frontacs 
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In  petltlonInK  that  the  ImproTement  be 
made;  It  being  required  of  course  that  the 
total  signers  on  such  a  petition  own  one-half 
or  more  of  the  frontage  involved. 

It  is  the  contention  of  appellee  that  the 
Le«^Blatiire  conferred  upon  the  property 
omiers,  who  under  the  law  must  pay  for  the 
Inqtrovement,  the  right  and  power  to  aay 
whether  it  should  be  made,  and  that  conse- 
quently the  statute  should  be  so  construed 
as  to  allow  them  the  full  period  of  protest 
in  which  to  decide  If  they  want  it  If  pro- 
tests against  it  may  be  filed  tq>  to  the  end  of 
this  time,  tbere  is,  It  is  contended,  no  reason 
why  those  who  have  protested  may  not 
change  thdr  mlnda,  withdraw  therefrom 
within  the  time  allowed  for  objecting,  and 
be  counted  as  favoring  the  Improvement, 
though  it  is  not  claimed  that  the  statute  spe- 
ctflcally  authorizes  audi  withdrawals.  In 
substantlatioil  of  this  position  reliance  is 
had  prtncipaUy  on  two  cases — City  of  Seda* 
11a  ex  rel.  v.  Montgomery  et  al.,  227  Uo.  1, 
88  S.  W.  1014,  127  S.  W.  BO,  and  Hawley  v. 
City  of  Butte,  63  Mont.  411,  104  Pac.  805. 
In  nether  ot  these  states,  however,  Is  the 
law  relative  to  tbe  power  of  the  dty  council 
to  Improve  the  streets  of  the  dty  similar  to 
that  of  this  state,  but  in  both  the  Jorlsdlc- 
tion  conferred  on  that  body  is  merely  condi- 
tional, that  Is,  held  in  abeyance  or  suspend- 
ed, until  tbe  end  of  the  protest  period,  Irre* 
iqtective  of  whether  the  protest  is  suffldmt 
or  insuflldent  at  the  time  of  flUng,  when  It 
is  determined  whether  it  shall  attach.  And, 
they  hold,  U  tbe  dty  conndl  bad  been  givra 
fall  JoiladiottoB  to  order  the  lmprov«Dent 
subject  only  to  annulment  the  owners  of 
a  majority  oi  the  frontage,  the  filing  by  the 
latter  of  a  suffldent  protest  would  defeat  it, 
and  it  could  not  be  reconferred  by  withdraw- 
als from  the  protest  Where,  however.  Ju- 
risdiction is  in  abeyance  until  the  doss  of 
tbe  protest  period,  there  is  none  to  annul 
previous  to  that  time,  and  property  owners 
are  free  either  to  oppose  or  favor  the  im- 
provement If  they  have  opposed  it  by  pro- 
testing, they  may  favor  It  by  withdrawing 
from  the  protest  for  tbe  general  doctrine  Is 
that  a  Protestant  may  withdraw  from  the 
protest  and  be  counted  In  favor  of  the  im- 
provement up  to  the  end  ct  the  protest  pe- 
riod. Llttell  et  al.  v.  Board  of  Supervisors 
of  VermlUon  County,  198  ni.  208,  6B  N.  B. 
78;  Armstrong  et  al.  v.  Ogden  City  et  al., 
12  Utah,  476,  43  Pac.  118;  Thorn  v.  Silver, 
174  Ind.  604,  89  N.  E.  943,  92  N.  B.  161 ; 
Bodgers  v.  City  of  Ottawa,  83  Kan.  176,  109 
Pac.  766,  and  cases  dted  above.  In  para- 
graph 1867,  above,  however,  Jurisdiction  to 
order  the  Improvemoit  is  held  in  abeyance 
until  tbe  end  of- the  protest  period  only  when 
no  protest  at  all,  or  an  insuffldent  one,  tias 
been  filed,  while  from  the  time  a  protest 
signed  by  the  owners  of  a  majority  of  tbe 
frontage  Is  delivered  to  the  city  clerk  and 


Indorsed  by  him  with  Uie  hour  he  received 
It  the  entire  proceeding  Is  barred  for  a  pe- 
riod of  six  months,  unless  a  proper  petition 
is  filed  within  that  time,  and  necessarily 
there  can  be  no  Jurisdiction  to  do  what  tbe 
statute  bars. 

The  Judgment  Is  reversed,  and  the  case  re* 
manded,  with  directlims  to  enter  Judgment 
for  ant^lant 

ROSS,  a  J,  ud  FLANZGAN,  eoncur. 


(»  AriB.  vm 

KJERSCHOW  et  al.  v.  DAQGS.  (No.  1979.) 
(Supreme  Court  of  Arizona.   June  28,  1^.) 

1.  Priaelpal  and  afeat  ^IM(I)  — Geaeral 
allefratloa  of  agoMy  Is  safMsnt  wttbost 
averring  that  tke  afsat  tad  aatherlty. 

Where  an  agency  Is  alleged,  a  general  alle- 
gation Is  aaffldent  without  averring  tiiat  the 
agent  had  authority  to  act  in  the  premises;  that 
being  regarded  as  an  averment  of  a  conctasion 
of  law  or  an  mmecessary  repetition. 

2.  Brokers  «=343(2)-^atfaortty  t»  slga  eea- 
traot  aatberblai  er  enpleylBf  a  hroker  te' 
purehato  er  saU  mma  bo  verhal. 

Under  Otv.  Code  1913,  par.  8272.  anbd.  7, 
providing  that  no  party  shall  be  saed  on  an 
agreement  aothorlaing  or  employing  an  agent 
or  broker  to  purchaie  or  sell  real  estate* 
mines,  etc.,  unless  signed  by  faim  "or  by  some 
person  by  him  thereunto  lawfully  authorized,*' 
does  not  mean  that  the  person  authorized  must 
luive  been  aathorlzed  In  writing,  and  he  may  b« 
verbally  authorised,  though  to  execute  tbe  con- 
veyance he  most  hatra  been  authorised  In 
writing. 

3.  Evideace  «=>I29(I)  —  Evldesce  as  to  oth- 
er trassaotions  asd  statements  In  connection 
therewith  held  admissible  on  issue  as  to 
whether  party  was  aotlng  for  oopartners  la 
employing  real  estate  agest. 

On  the  issue  whether  C,  in  employing 
plaintiil  to  render  services  In  connection  with 
tbe  acqnirition  of  lands,  was  acting  as  sgent 
for  defendants  as  partners  with  him,  evidence 
of  the  eoorae  of  conduct  pursued  by  defend- 
ants and  C.  in  finding  and  purchasing  other 
properties,  and  that,  in  dlscassiug  proposed 
purchases,  one  of  the  defendants  made  state- 
ments indicating  that  they  and  C.  were  part- 
ners in  acquiring  properties,  and  intend^  to 
continue  such  relation,  and  that  one  sent  to 
Arizona  by  snch  defendant  to  ssslst  in  getting 
certain  options  investigated  the  property  in 
controversy,  accompanied  by  plaintiff,  held  ad- 
missible as  tending  to  establish  a  continoing 
agency; 

4.  Appeal  and  error  •s;*! 002— Verdict  os  eon- 
flloting  ovidenoe  sabstaitlally  supported  nust 
stand. 

Wlicro  the  facts  are  oompUoated  and  the 

testimony  conflicting  to  the  point  of  Irrecon- 
cilability, the  duty  of  passing  thereon,  if  left 
to  the  Jury,  ought  to  be  respected  by  the  courts. 
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and  their,  rerdlct  npbeld  where  foond  to  be 
aobataotiajlj  mipported. 

5.  Appeal  and  error  «=»IOOS(2)~Riiliiig  of 
Jui^B  denying  aew  trial  held  entitled  to  some 
oonslderatloa  as  to  sufficiency  of  widenM. 

Where  a  trial  Jadge  not  only  heard  the 
evidence,  but  passed  upon  its  sufficiency  on  & 
motion  for  new  trial,  and  he,  like  the  jury, 
bad  first'hand  opportunity  to  judge  of  the 
worth  and  weight  of  testimony,  his  ruling  on 
the  motion  ia  entitled  to  some  consideration. 

6.  Trial  «s»333— VordM  for  rooovery  of  nioa- 
•y  aot  statlao  arnaaat  Is  aaffloleat  baala  for 
JadBmaat  wliera  pleadinis  and  evidoaea  polat 
ancrrlagly  to  the  amount 

The  provision  of  Civ.  Code  1913,  par.  544, 
that,  when  a  verdict  for  recovery  of  money  is 
found  for  plaintiff  or  for  defendant  on  a  coun- 
terdaim,  the  jury  shall  find  the  amoont,  is 
for  the  purpose  of  making  the  verdict  certain 
and  de6nite,  and,  while  it  ia  best  to  write  into 
the  verdict  the  amount  of  the  money  recovery 
decided  by  the  jury,  yet,.when  it  finds  the  iasne 
generally  for  plaintiff,  and  the  pleadings  and 
evidence  ttnerringly  point  to  the  amoont  that 
ought  to  have  been  written  into  the  verdict, 
It  is  a  Boffldent  basia  for  the  judgment. 

%.  Trial  «s>340(S)— Pleadings  and  ewidenee 
held  to  warrant  Judgniaat      monay  verdict 
for  amouat  ta  be  datflnalaed  by  arltliRMtleal 
oaionlatloB. 
Where  a  verdict  for  recovery  of  mon^  for 
■ervtces  dne  upon  a  written  contract  did  not 
Btate  the  amoont,  evidence  and  pleadings  hiM 
■nd)  that  the  verdict  couM  be  made  certain  and 
definite  by  the  process  of  arithmetical  calcala- 
tion.  so  that  it  waa  proper  for  the  court  to 
make  soch  calculation  and  render  jadgment  on 
the  verdict  In  tlie  adiouit  fonnd. 

tt.  Appeal  and  error  ^883— Defendant  alionld 
not  be  permitted  to  qamtlon  forn  ef  verdlot 
where  form  should  be  held  to  bavo  beea 
etipniated,  eapeolally  when  defeet  Is  merely 
teotaeloat. 

Where  the  court  snbmitted  two  forms  of 
verdict  and  stated,  "These  two  forma  are  aa 
counsel  for  plaintiff  desired  them  to  be,  and 
I  believe  counsel  for  defendant  desired,  so  I 
think  it  is  understood,  is  it  not,  gentlemen?" 
no  objection  having  been  made,  the  defendants 
should  be  held  to  have  stipulated  the  form  of 
verdict  returned  by  the  jury,  and  should  not 
be  allowed  to  question  the  defideney,  especially 
where  the  defect  Is  merely  technicaL 

Appeal  from  Superior  Coart,  Maricopa 
County;  R.  0.  Stanford,  Judge. 

Action  by  Hus^  B,  Daggs  against  H.  KJer- 
Bcbow  and  others.  Judgment  for  plaintiff, 
and  from  an  order  overruling  a  motion  for 
new  trial  and  from  tbe  judgment,  defendants 
appeal.  Affirmed. 

R.  E.  Sloan,  O.  B.  Holton,  and  Greig  Scott, 
all  of  Pbmnix,  for  appellants. 

ilayes,  Laney  &  Allee,  of  Phosnlz,  for  ap> 
pellee. 


ROSS,  G.  3.  This  la  an  action  by  Hogh 
R.  Daggs  against  Ylc  Hanny,  as  administra- 
tor of  the  estate  of  John  Christy,  deceased, 
H.  KJerschow  and  Birger  Lie,  for  a  balance 
of  $11,668.67  alleged  to  be  dne  bim  open  a 
written  contract  for  services  in  aecurliv  from 
the  Gila  Land  &  Cattle  Company,  a  corpora* 
tlon,  an  agreement  to  sell  and  convey  to  said 
Christy  4,280  acres  of  land  situated  in  Marl- 
copa  county  and  owned  by  the  said  corpora- 
tion. The  contract  which  U  tbe  foundation 
of  plalntUTs  action  was  dated  January  21, 
1920.  On  its  face  it  waa  between  Christy 
and  plaintiff,  and  by  its  terms  Christy  obli- 
gated himself  to  pay  Daggs  $6  per  acre  If 
he  wouU  secure  fnmi  tbe  Gila  Land  ft  Cattle 
Company  an  agreement  to  sell  and  convey  to 
him  said  4,280  acres  at  $35  per  acr&  It  Is 
Dot  questiiMied  that  idaintiff  performed  his 
part  of  the  contract  and  eanied  hi>  eonunia- 
stona  Christy  died  in  April,  1920.  The  ad- 
ministrator Qt  his  estate  did  not  contest 
plaintiTs  claim,  but  admitted  the  UabiUty. 
The  othn-  defendants,  KJorschow  and  Lie^ 
against  whom  Jndgmei^  was  also  ottered, 
contested  plaintUTs  claim  against  them  opw 
grounds  that  will  be  hereafter  atated.  The 
theory  npon  which  tbe  plaintiff  bases  his 
claim  at  liability  against  KJwsdww  and  Ue 
Is  that  Christy,  in  entering  Into  the  agree- 
ment to  pay  plaintiff  ccHnmlsslons  for  hie 
s^rvicce  in  procuring  a  cootract  of  aale  from 
the  GUa  Land  &  Cattle  Company,  was  acting 
not  only  In  his  own  beliaU.  but  as  the  agrat 
and  representative  of  said  defendants,  tbe  al- 
legations of  the  complaint  in  that  r^rd  be- 
ing aa  follows: 

"That  on  the  21st  day  of  January,  1020,  the 
plaintiff  entered  into  an  agreement  in  writing 
with  John  Christy,  acting  for  himself  and  as 
the  agent  and  representative  of  the  defendants 
H.  Ejerschow  and  Birger  Lie,  whereby  the 
plaintiff  agreed  to  procure  from  tbe  Gila  Land 
A  Cattle  Company,  a  corporation,  a  contract 
and  agreement  to  sell  and  convey  to  the  said 
Christy  the  said  company's  real  estate  and 
lands  situate  in  the  county  of  Maricopa,  state 
of  Arizona,  comprising  4,208  acres,  for  a  con- 
sideration and  purchase  price  to  be  paid  to 
said  company  of  $35  per  acre,  or  a  total  con- 
sideration to  be  paid  to  aaid  company  of  $149,- 
800,  said  pnnAase  price  to  be  paid  in  the  fol- 
lowing sums  and  at  the  following  times,  to  wit: 
Ten  thousand  dollars  on  the  let  day  of  Feb- 
ruary, 1920,  and  the  balance  of  said  purchase 
price  on  the  1st  day  of  April,  1K20— the  aaid 
Christy  agreeing  with  the  plaintiff  that,  im- 
mediately upon  the  delivery  by  the  said  com- 
pany to  tbe  said  Christy  of  good  and  snffident 
deeds  of  conveyance  of  said  real  estate,  tbe 
said  Christy,  acting  in  that  behalf  for  himsdf 
and  as  the  agent  and  representative  of  the 
defendants  H.  Kjerscbow  and  Birger  Lte,  would 
pay  to  the  plaintiff  the  sum  of  five  dollars  for 
each  and  every  acre  of  land  so  conveyed." 

The  defendants  KjerscSiow  and  Lie  demurs 
red  generally,  and  denied  the  allegationa  of 
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the  comidaint,  and  particularly  that  John 
Christy  In  cDtering  Into  the  contract  set  forth 
In  the  complaint  was  "acting  as  the  agmt 
and  repreeentatire  of  said  defendants."  It 
appears  from  the  complaint  and  the  answer 
that  the  deal  was  consummated  by  the  de- 
fendants and  others  associated  with  them. 
Instead  of  taking  a  conveyance  of  the  lands, 
purchasing  oil  the  outstanding  stock  of  the 
Qlla  Land  &  Cattle  Ck>mpany  at  a  price,  as 
defendants  allege  in  their  answer,  equal  to 
f40  per  acre  for  the  lands  owned  by  the  com- 
pany. It  Is  further  alleged  by  defendants 
Kjerschow  and  Lie  that  at  the  time  they 
became  purchasers  of  stock  of  the  Gila  Land 
A  Cattle  Company  they  did  not  know  nor  had 
any  Information  that  plaintiff  was  entitled 
to  rec^ve  by  virtue  of  any  agreement  with 
Christy,  the  equlralent  of  $5  per  acre  for 
said  land,  and  that,  If  anybody  owed  plalu- 
tifr  anything.  It  was  Christy  In  his  llfeUme, 
and,  since  his  death,  his  eatata  The  lurm 
of  the  verdict  was: 

"W^  the  inry  duly  impaneled  and  sworn  in 
the  above-entitled  actios,  apon  our  oaths  do 
fnd  for  the  ^oinUff  against  tiie  defendants." 

Upon  this  verdict  the  court  entered  Judg- 
ment against  fbe  defradants  Kjerschow  and 
Lie  for  the  sum  of  $11,668.67.  with  Interest 
at  the  rate  of  6  per  cent  per  annum  from 
April  1,  1820.  Defendants  objected  to  the 
altering  of  Judgmoit  nptm  said  verdict  up- 
on the  ground  that  the  verdict  failed  to  And 
the  amount  of  recovery.  The  appeal  la  from 
the  order  overruling  the  motifm  for  a  new 
trial  and  from  the  Judgment 

t1]  It  Is  first  contended  by  defendants  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them, 
and  that  the  court  erred  In  overruling  their 
general  demurrer.  It  is  claimed  that  the  al- 
legation that  John  Christy,  "acting  for  him- 
self and  as  the  agent  and  representative  of 
the  defendants'*  Kjerschow  and  Lie  In  mak- 
ing said  contract,  falls  short  of  being  an  al- 
legation that  he  bad  authority  from  said  de- 
fendants to  enter  Into  said  contract  for  them, 
an  essential  fact  to  be  shown.  We  are  cited 
to  no  pertinent  author!^  sostafaiing  this 
view.  On  the  contrary,  the  rule  seems  to  be 
that— 

"Where  agency  Is  alleged,  •  general  sBega- 
tion  Is  suffideot,  without  averring  that  the 
■gent  had  authority  to  act  In  the  premises, 
that  being  regarded  as  an  averment  of  a  cod- 
clusion  of  taw,  or  at  beat  an  anneceesary  repe- 
tition of  a  fact  already  stated."  2  a  J.  806, 
I  611. 

[2]  It  is  said  the  onuplalnt,  for  another 
reason,  is  Insuffldent  In  that  It  falls  to  al- 
lege that  Christy  bad  written  authority  to 
enter  Into  said  contract  In  their  behalf  from 
defendants  Kjerschow  and  Lie,  This,  it  is 
contended,  is  neceasary  under  subdivlBion  7, 


par.  3272,  Civil  Code,  which  provides  that  no 
party  shall  be  sued  upon  "an  agreement  au- 
thorizing or  emi^oying  an  agent  or  broker 
to  purchase  or  sell  real  estate,  mines,  or  oth- 
er property  for  compensation  or  a  commis- 
sion," unless  the  same  be  signed  by  him,  "or 
by  some  person  by  him  thereunto  lawfully 
authorized."  The  contract  In  this  case  Is  in 
writing  and  signed  by  Christy  In  his  own  be- 
half and  as  agent  and  representative  of  the 
other  defendants  if  the  allegations  to  that 
effect  are  to  be  believed.  This  court  in  Mur- 
Vtiej  V.  Brown,  12  Ariz.  2687275,  100  Pac. 
801,  ruled  against  defendants*  contention,  In 
construing  subdivision  4  of  paragraph  2696, 
Civil  Code  of  1901,  practically  the  same  as 
subdivision  7  of  paragraph  3272»  ClvU  Code 
1918,  stating: 

"That  one  shall  be  lawfully  authorized*  to 
sign  a  binding  memorandum  under  section  4 
of  the  statute  of  frauds  does  not  mean  that 
he  must  have  been  authorized  in  writing;  ha 
may  have  been  verbally  authorized,  although  to 
execute  the  conveyance  he  must  have  been 
authorized  in  writing.** 

Daggs*  employment  was  not  to  convey  the 
lands  in  question,  but  to  secure  an  agree- 
ment from  the  owner  to  sen  and  convey.  So 
we  conclude  Hiat  the  complaint  stated  a 
cause  of  actlcm  against  the  defendants,  Kjer- 
schow and  Lie. 

[S]  The  next  assignment  of  error  Is  as  fol- 
lows : 

"The  court  erred  during  the  trial  in  permit- 
ting, over  the  objection  of  the  defendantB 
Kjerschow  and  Ide,  the '  witness  Desmond 
Christy  to  testify  to  a  conversation  between 
the  defendant  Birger  Ue  and  John  Christy 
relative  to  business  relations  existing  between 
said  JAt  and  said  Christy  on  November  IS, 
3919,  for  the  reason  that  it  related  to  other 
matters  than  that  set  forth  in  plniatiETs  com- 
plaint and  did  not  prove  or  tend  to  prove  the 
allegations  of  said  complaint,  and  for  the  fur- 
ther reason  that  the  witness  stated  that  the 
substance  of  the  conversation  was  as  to  mat- 
ters fully  disclosed  by  an  Instnnnent  hi  writ- 
ing which  bod  been  offmd  In  evidence  by 
plalntifF  and  refused  the  court  npon  the 
ground  that  It  did  not  relate  to  the  transac- 
tions  set  forth  in  the  complaint,  and  the  evi- 
dence  was  too  remote,  and  therefore  incMO- 
petent." 

We  think  It  necessary,  In  order  to  under- 
stand the  above  assignment,  to  make  a  state- 
ment of  some  of  the  facts  not  in  dispute,  and 
then  the  evidence  toward  which  the  assign- 
ment is  directed.  The  defendants  Kjerschow 
and  Lie  (brothers-in-law)  during  the  time  of 
this  deal,  and  before,  were  residents  of  Chris- 
tiana, Norway,  and  John  Christy  resided  at 
Clifton,  Arizona.  Prior  to  September,  1919, 
these  three  parties  became  interested  togeth- 
er in  the  acquisition  of  mines  and  mining 
claims  and  timber  lands  and  cattle  in.  Green- 
lee and  Apache  counties,  Ariz.,  and  In  Grant 
county^  N,  M.  Christy's  contribution  to  the 
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enterjvlse  ccoislsted  In  flndlDg  desirable 
properties,  and  Ejerschow  and  Lie  were"  to, 
and  did,  furnish  the  money  to  pay  for  the 
properties.  Christy  had  authority  to  acqalre 
all  such  property  in  his  own  name,  in  trust 
for  all,  and  they  were  to  be  equal  owners 
thereof ;  that  is,  each  was  to  have  one-third 
of  all  property  acquired  and  of  the  rents,  Is- 
sues, profits,  interests,  and  accnunenta  there- 
of, and  to  bear  expenses  and  losses  equally, 
^is  arrangement,  so  far  as  the  record 
shows,  was  originally  verbal,  but  on  Septem- 
ber 20,  1919,  it  was  reduced  to  writing  in  a 
paper  designated  a  "declaration  of  trust" 
signed  by  Christy,  EJerschow,  and  Lie.  This 
Instrument  was  offered  by  plaintiff  as  evi- 
dence tending'  to  show  the  relation  that 
Christy  sustained  to  the  other  defaidants 
and  as  tending  to  show  the  course  of  dealing 
between  them  from  which  Christy's  agency  to 
make  contract  with  Daggs  might  be  inferred, 
but  upon  objectitm  of  defendants  that  it  was 
concerning  other  transactions,  and  therefore 
Immaterial,  the  court  rejected  it  Later  it 
was  admitted  upon  an  offer  of  the  defend- 
ants, and  its  substance  we  have  stated. 

We  next  state  the.  substance  of  the  evi- 
dence admitted  over  defendants*  objection 
and  assigned  as  error.  In  November,  1919, 
Lie  came  to  Arizona,,  and  was  with  Christy 
three  weeks  or  more  looking  over  the  prop- 
erties In  Apadbe  and  Greenlee  counties, 
Ariz.,  and  in  Grant  county,  N.  M.  During 
this  visit  Lie  and  John  Christy  (according  to 
the  testimony  of  Pesmond  Christy,  son  of 
John)  became  interested  In  two  tracts  at  land 
known  as  the  Palomas  tract  and  the  Santa 
Cms  tract  near  Tucson,  and  they  also  dis- 
CQSsad  the  possibilities  oiC  cotton  develop- 
ment In  the  Salt  River  Valley.  Desmond 
CSirlBty,  in  speaking  of  what  be  heard  be- 
tween bis  father  and  lAa,  testified,  among 
other  things: 

"The  substance  of  the  conversation  was  that 
Mr.  Lie,  my  father,  and  Mr.  Ejerschow  were 
associated  in  agreements  as  partners  in  various 
enterprises  in  Arizona  and  would  contlnDe  to 
be  so  in  the  future;  *  *  •  that  under  a 
partnership  agreement  which  was  then  in  ex- 
istence he  and  my  father  and  Mr.  Ejerschow 
were  equal  partners  in  propositions  which  the; 
were  then  working  on,  and  it  was  their  inten- 
tion to  acquire  more  interests.  *  *  *  He 
was  satisfied  with  the  work  and  wanted  to 
continue  In  the  same  manner  and  wanted  m; 
father  to  acquire  more  interests  for  himself, 
bis  brother-lii-lawt  Mr.  Kjersdiow,  and  my 
father." 

Statements  of  a  similar  character  were 
made  to  two  or  three  other  witnesses.  He 
also  testified  that  on  Lie's  leaving  Arizona 
he  stated  he  would  send  his  New  York  ofiSce 
man,  Christian  Schlott,  out  to  Arizona  with 
the  books  of  the  Olobe  Copper  Company  (one 
of  the  properties  they  had  acquired),  and 
that  he,  Schlott,  would  help  his  father  get 
options  on  the  Palomas  and  Santa  Cmz 


tracts ;  that  Schlott  did  ctme  to  Arizona,  and 
with  his  father  visited  Fhcenlx,  and  on  his 
return  therefrom  between  the  23d  and  26th 
of  January,  1920,  told  him  that  he  had  gone 
over  the  Qlla  Land  &  Cattle  Company  prop- 
erties and  bad  investigated  them  thcHTonghly 
He  showed  Desmond  Christy  a  nnmb»  (tf 
lectures  taken  out  on-  the  property  of  the 
Gila  Land  &  Cattle  Company,  In  whiilh  plain- 
tiff, Daggs,  was  taken.  Schlott  said  Daggs 
accompanied  him  In  his  investigatl<His. 

This  evidence  was  offered,  as  stated  by 
plaintiff's  counsel,  for  the  purpose  of  estab- 
lishing "agency  or  represwtatlve  capacity  of 
the  deceased  (John  Christy)  and  a  continuing 
representative  capadty,  right  down  through 
this  transaction,**  and  we  think  it  was  com- 
petent for  that  purpose^  Plaintiff's  theory 
being  that  the  three,  Ejerschow,  Lie.  and 
Christy,  were  equal  partners  not  only  in  the 
properties  acquired  before  September  20, 
1918,  but  that  their  agreement  contemplated 
an  extension  of  the  entai)rise  upon  like 
terms  to  the  acquisltl<ni  of  other  property  in 
Arizona,  any  oral  statements  of  Lie  or  Ejer- 
schow admitting  such  an  understanding  or 
ngrreement  would  be  admissible  as  evidence 
for  what  it  is  wortti.  The  fact  that  the  Gila 
X^and  &  Cattle  Company  contracts  were  all 
taken  in  Christy's  name,  the  course  of  con- 
duct pursued  in  the  finding  and  purchasing 
their  other  properties,  while  not  conclusive 
that  they  acquired  the  Gila  Land  ft  CatOe 
Company's  lands  upon  the  same  terms.  Is  not 
so  unrelated  as  to  be  Incompetent. 

"The  law  of  partnership  la  a  brandk  of  Oie 

law  of  agency.  The  functions,  rights,  and  du- 
ties of  the  partners  in  a  great  measure  com- 
prehend those  of  agents,  and  the  general  rules 
of  law  applicable  to  agents  likewise  apply  to 
partners.  Accordingly  the  liability  of  one  part- 
ner for  the  acts  of  his  copartner  is  founded 
on  the  prindples  of  agency."  20  B.  O.  L.  882, 
f  94. 

The  testimony  of  Desmond  Christy  had  a 
tendfflicy  to  establish  a  relationship  between 
the  defendants  and  Christy,  similar  to  that 
In  connection  with  the  properties  acquired  by 
them  in  Apache  and  Greenlee  conntieB.  Ariz., 
and  Grant  county,  N.  M. 

Assignment  No.  3  is  practically  a  restate- 
ment of  the  objections  contained  in  assign- 
ment No.  2,  and  what  we  have  said  concern- 
ing assignment  No.  2  disposes  of  this  align- 
ment 

[4]  At  the  close  of  plaintiff's  case,  the  de- 
fendants moved  the  court  to  direct  a  verdict 
in  their  favor  because  there  was  no  legal 
evidence  to  establish  that  John  Christy,  in 
signing  the  contract,  did  so  as  the  agent  and 
representative  of  the  defendants.  At  the 
conclusion  of  all  the  evidence  the  same  mo- 
tion was  renewed.  Both  motions  were  denied 
by  the  court.  These  rulings  are  assigned  as 
error.  As  we  have  heretofwe  said,  there  is 
no  question  but  that  Daggs  earned  bis  corn- 
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missions,  and  the  liability  of  tbe  Cbrlsty  es- 
tate Is  not  only  admitted,  trat  settled  beyond 
peradventure.  The  serious  question,  and  one 
of  considerable  doubt,  la  the  liability  of  the 
other  defendants,  Kjerschow  and  Lie.  If  the 
agency  of  Ohrlsty,  as  alleged  in  the  com- 
plaint, was  established  by  competent  evi- 
dence, either  as  growing  ont  of  thdr  part- 
nership arrangemrat,  or  out  of  the  relation 
of  principal  and  agent,  the  other  defendants 
would  be  liable  on  the  contract.  We  con- 
fess, after  a  careful  review  of  the  whole 
evidence,  we  entertain  some  doubt  upon  the 
question.  There  is  evidence  that  defendants 
KJerschow  and  Lie  had  a  general  under- 
standing with  Christy  that  their  relationship 
of  partners  should  be  extended  to  cover 
other  properties  upon  Ilbe  terms  as  those 
Included  In  the  "declaration  of  trust,"  and 
that  Christy  might,  in  the  same  manner  ac- 
quire such  property  as  he  bad  theretofore 
pursued. 

Letters,  telegrams,  and  cablegrams  from 
defendants  KJerschow  and  Lie  to  Christy, 
were  Introduced  In  evidence,  which,  when 
considered  with  other  evidence,  show,  or 
strongly  tend  to  show,  that  they  and  Christy 
were  interested  together  in  the  Gila  Land  A 
Cattle  Company  purchase  as  in  their  former 
acquisitions.  It  a  letter  dated  March  3, 1920, 
Lie  wrote  to  Christy,  among  other  things : 

"When  yonr  message  abont  the  Gtta  Bend 
came  I  wavered  between  a  deep  adntiration 
for  yoar  courage  and  despair.  •  *  *  Harald 
[KJerschow]  considered  it  lost  game  from  the 
start.  *  *  *  At  the  precipice  of  failure  I 
resorted  to  Mr.  Erichsen  and  explaiQed  our 
dilemma  and  we  have  arranged  to  raise  fSO.OOO 
on  the  presumption  that  be  gets  in  on  the 
ground  floor.  *  *  *  I  do  not  for  ■  moment 
doubt  that  the  Investment  la  splendid  and  will 
be  the  basis  for  the  Bxploration  Company 
[the  holding  company  for  EJerschow's,  Ue's, 
and  Christy's  properties! .  *  *  *  You  can 
feel  that  yoar  efforts  In  our  behalf  are  highly 
appreciated  on  this  side,  and  Harald  la  doing 
nothing  but  preparing  for  Arizona.** 

On  January  0,  1920,  KJerschow  and  Ue 
sent  a  cabl^ram  to  Christy  In  which  they 
nld: 

"Convinced  can  make  everlasting  connec- 
tions for  propositioDs." 

February  28.  1920.  KJersdhow  caUed 
Obristy: 

"  *  *  *  Cable  highest  obtainable  mortgage 
Gila  Bend  and  consequently  when  and  how 
much  cash  required  for  purchase.  *  *  «  All 
documents  and  description  property  necessary 
[to]  obtain  result  here.  If  necessary  draw 
on  Blrger  [Lie]  ten  thousand  dollars  as  others 
not  available." 

There  were  several  other  cabl^ams  of 
the  same  nature  as  the  ones  we  have  quoted 
from  sent  by  KJerschow  or  Lie  to  Christy. 
Beside  there  was  evidence  that  after  KJers- 
chow came  to  Arizona  In  July,  1920,  and  af- 


ter he  had  made  some  local  investigations 
and  inquiries,  he  acknowledged  to  the -plain- 
tiff, and  to  another  witness,  that  th«re  was 
due  Daggs  the  amount  sued  for. 

Since  the  Jury,  and  not  we,  are  the  trl^s 
of  the  facts,  we  feel  constrained  to  yield  to 
their  Judgment.  In  this  case,  as  in  all  others 
where  the  facts  are  somewhat  complicated, 
and  the  testimony  thereon  conflicting  to  the 
point  of  irreconcilaUlity,  the  duty  and  office 
of  passing  thereon,  If  left  to  a  Jury,  Is,  and 
of  right  ought  to  be,  respected  by  the  courts, 
and  their  verdict  upheld,  if  In  the  evidence 
the  court  finds  substantial  snK>ort  thereof. 
If  there  was  an  agreement  between  Christy, 
KJerschow,  and  Lie  to  extend  the  partner- 
ship to  cover  other  properties,  and  as  to  that 
it  was  for  the  Jury  to  say,  tlien  Christy's  con- 
tract made  in  pursuance  of  the  alms  and  pur- 
poses of  such  partnership  would  be  binding 
alike  on  all  the  partners. 

[B]  The  question  of  agency  as  growing  out 
of  the  relations  of  partners  and  the  power 
of  one  partner  to  jnake  contracts  binding  the 
other  partners,  and  the  propei>  limitations  of 
that  power,  was  siUimltted  to  the  Jury  in  in- 
struction unobjectionable  as  applied  to  the 
evidence  In  the  case.  It  would  extend  tMs 
opinion,  and  serve  no  useful  purpose,  to  re- 
view In  detail  the  evideoc^  and  we  wUl  not 
□ndertake  the  task. 

The  trial  Judge  not  only  beard  the  evi- 
dence but  passed  upcm  Its  sufficiency  on  a 
motion  for  a  new  trial.  He,  like  the  Jury, 
had  a  first-hand  opportunity  to  Judge  of  the 
worth  and  weight  of  the  testimony  as  gained 
by  actual  contact  and  observation  of  the  wit- 
nesses. Bis  action  on  the  motion  for  new 
trial  Is  entitled  to  some  consideration.  4  C. 
J.  864,  S  2839. 

[I]  It  Is  next  omtended  the  form  of  the 
verdict  is  not  In  compliance  with  the  statute 
which  reads: 

"When  a  verdict  Is  found  for  the  plaintiff  in 
an  action  for  the  recovery  of  money  or  for 
the  defendant,  when  a  coanterdaim  for  the 
recovery  of  money  is  established  exceeding  the 
amount  of  the  plaintiffs  claim  as  established, 
the  jury  shall  also  find  the  amount  of  the 
recovery."   Far.  644,  Civil  Code. 

The  purpose  of  this  provision  Is  that  the 
verdict  shall  be  certain  and  definite  as  to 
the  amount  intended  to  be  given  the  success- 
ful litigant  and  form  the  sole  basis  for  the 
Judgment  to  be  entered.  One  way,  and  by 
far  the  best  way.  Is  to  write  into  the  verdict 
the  amount  of  the  money  recovery  decided 
upon  by  the  Jury.  But  when  the  Jury  Qnds 
the  Issues  graerally  for  the  plaintUf,  and  the 
state  of  the  pleadings  and  the  eridence  is 
such  as  unerringly  to  point  out  the  amount 
that  ought  to  have  been  written  Into  the  ver- 
dict, we  think,  on  principle  and  authority,  it 
is  BUfllcIent  to  form  the  basis  of  a  Judgment. 
38  Cyc.  18S0;  Warren  v.  Smith,  24  Tex.  488, 
76  Am.  Dec.  US;  Carothers  v.  Longe  (Tex. 
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Civ.  App.)  55  S.  W.  580;  Bedmond  v.  Weiss- 
man,  n  Cal.  423,  20  Pac.  544;  SandeU  t. 
Norment,  19  N.  M.  549.  146  Pac.  259.  In  the 
I^at  case  It  is  said: 

"Where  the  qaestion  as  to  the  amount  of 
the  money  judgment  which  plaintiff  is  entitled 
to  recover,  if  a  recovery  is  to  be  had,  is  not 
disputed,  and  can  be  BBCertaioed  from  the 
pleadings,  and  is  simply  a  matter  of  calcula- 
tion, a  verdict  returned  by  the  jury,  finding  the 
issues  in  the  case  for  the  plaintiff,  vithout 
stating  the  amount  of  the  recovery,  it  suffi- 
cient to  support  a  judgment** 

17]  In  the  present  case  It  was  admitted  by 
all  that  L^aggs  was  entitled  under  the  con- 
tract to  $5  per  acre  from  the  estate  of  John 
Christy ;  the  only  gnestlon  being  as  to  wheth- 
er he  was  also  entitled,  under  the  contract, 
to  a  recovery  against  Kjerschow  and  Lie. 
Tbe  liability  was  In  dilute,  and  not  the 
amount,  In  case  liability  was  ^tabllshed. 
While  defendants'  general  d^lal  of  any  In- 
debtedness to  plaintiff  In  any  sum  whatever 
was  broad  enough  to  admit  evidence  of  other 
defenses,  the  fact  remains  that  defendants' 
evidence  was  all  directed  to  disproving  au- 
thority In  Christy  to  act  in  making  the  con- 
tract as  their  agent  and  representative,  and 
not  to  disprove  the  amount  claimed  by  plaln- 
tltr  after  allowing  all  credits.  By  the  pro- 
cess of  arithmetical  calculation  the  verdict 
can  be  made  very  certain  as  to  tbe  amount 
intended  to  be  glvai  plaintiff.  Tbe  total 
amount  of  Daggs'  commlaslons  at  $6  per 
acre,  for  4,280  acna,  was  921,400.  This 
ahoald  be  credited  villi  ft  draft  paid  to  Dagga 
for  $10,000,  less  excbange.  While  witness 
Hanny  testified  plaintiff  acknowledged  the 
$10,000  draft  as  a  credit  to  that  amount,  tbe 
uncontradicted  testimony  is  that  tbe  ex* 
(jhange  thweoD  was  the  sum  of  $268.67,  and 
that  he  received  oat  ct  such  draft  only  $9,- 
781.88.  Deducting  this  paymmt  from  tbe  to- 
tal of  eommlsrtoiis,  there  Is  left  a  balance  of 
^.668.67.  "SbiM  la  the  amount  <tf  the  Judg- 
ment as  entwed,  ti^tber  with  Interest  st  6 
per  cent  pw  annum  from  April  1, 1020.  being 
tile  amofunt  prayed  for  In  the  complaint 

[I]  At  aU  events,  before  tbe  Jury  retired 
to  consider  the  case,  tSie  court  submitted  to 
them  two  forms  of  verdict  and  stated: 

TThese  two  forms  are  as  counsel  for  plaintiff 
desired  them  to  be,  and  I  believe  counsel  for 
defendants  desired,  so  I  think  that  Is  under- 
stood, is  it  not.  gentlemen?" 

No  objection  having  been  made,  we  think 
defendants  should  be  held  to  have  stipulated 
the  form  of  verdict  returned  by  the  jury,  and 
ehonld  not  be  allowed  to  question  Its  suffi- 
ciency, especially  when  tbe  defect  is  merely 
technical,  as  In  this  case. 

The  judgment  is  affirmed. 

HcALlSTffiB  and  FLANIGAN,  33^  con- 
car. 


<1M  Or.  472) 

DEEM  V.  BEEN. 

(Supreme  Court  of  Oregon.  July  2S,  1B22.) 

DIvoroe  ^124-^vldesee  Md  sot  tt  affeitf 
arousds  for  reerlnlsatioa. 

Evidence  considered,  and  held  not  to  show 
grounds  of  recrimination,  where  the  reputation 
of  plaintiff,  who  came  of  an  excellent  family, 
was  not  questioned  by  defendant  and  plain- 
tiff retained  the  esteem  d  her  assodatca. 

Appeal  from  Circuit  Court;  Union  County ; 
3.  W.  Knowles,  Judge. 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  tOTJoar  oi^oii,  see  207  Pac.  604. 

L.  Dmham,  of  Elgin,  for  appellant 

B.  J.  Green,  of  La  Grande,  foe  reqpMtdent 

HARBIS,  T.  In  the  petition  for  a  rehear- 
ing It  Is  asserted  that  we  oreriooked  tbe 
evid«ice  concerning  the  omdurt  of  the  plain- 
tiff occurring  subsequent  to  April  4,  1920; 
and  it  Is  aigue^  that  ho-  conduct  after  that 
date  was  such  as  to  constltnte  a  cause  of 
divorce,  and  that  tberefore  the  plaintiff  can- 
not prevail  ev«i  though  tbe  defendant  was 
guil^  €1  emelty  as  dbarged  In  the  c<»nplalnt 
The  rule  that  divorce  Is  a  remedy  for  fhti 
innocoit  against  tbe  gaUtj  is  quite  gmerally 
recognised,  and  has  been  frequently  awUed 
In  this  JurlsdicUon.  0  R.  O.  L.  887;  lA  a 
J.  But,  tbouiii  tiie  rule  Is  ctmceded, 
tbe  conclusion  urged  by  tbe  defendant  can- 
not be  conceded. 

We  expressly  stated  in  the  original  (pinion 
that  "If  the  plaintiff  Is  entlUed  to  a  divorce, 
it  is  because  of  what  tiappened  on  m  before 
April  4,  1920,"  and.  although  we  did  not 
discuss  in  detail  the  evidence  relating  to 
occurraices  subsequmt  to  April  4,  1020,  the 
date  when  the  defendant  was  guilty  of  the 
brutal  and  Inexcusable  conduct  narrated  in 
the  original  opinion,  we  did  not  overlook  any 
evidence  concerning  the  conduct  of  the  plain- 
tiff, nor  is  it  necessary  now  to  rehearse  the 
details  found  in  the  record,  for  it  Is  sufficient 
to  say  that  the  plaintiff  did  nothing  wbidi. 
in  the  circumstances  revealed  by  the  record, 
could  have  constituted  cause  for  divorce.  As 
stated  in  tbe  original  oi^uion,  the  plaintiff 
comes  from  an  excellent  family,  and  her 
standing  and  r^ntatlon  are  not  even  ques- 
tioned by  the  defendant  It  Is  not  going 
far  afield  to  say  that  If  hw  b^avior  tiad 
been  censurable  she  could  not  have  retained, 
as  she  did,  the  esteem  and  confidence  of  the 
people  among  whom  she  has  lived.  The  trialn- 
tiff,  whether  in  atteodance  upon  meetings 
or  dances  or  social  functions,  was  almost 
invariably  iduperoned  by  her  mother.  Tbe 
petition  for  a  rehearing  is  doiied. 


4s3For  other  cases  Me  eua*  tople  ud  KET-NUHBES  iB  all  K^z-Numbered  Dlaeati  and  IndaxM 


Digitized  by  Google 


Or.) 

a04  Or.  866) 

LIVESLEY  «l  aL  V.  8TRAU88. 


(Snpreme  Coart  of  Or«Kon.  Jolf  IS,  1922.) 

1.  Costs  «=>247— Ten*  property  lodudes  oily 
iBdemnlty  for  attonioy  foes. 

Uoder  Or.  L.  1  061,  the  term  "eoeta"  prop- 
erly indudea  onl7  die  lademnit;r  for  attorn^ 
feci  fixed  by  statute. 

[Ed.  Note.— For  other  definitlone,  see  Words 
and  Phrases,  First  aod  Second  Series,  Costs.} 

2.  Costs  «S9252  —  $1S  allswsri  la  Sapreaio 
Coart  oa  appe^. 

The  amount  of  costs  allowed  tn  Sapremo 
Court  to  tiie  par^  preralUng  on  an  appeal  is 
»1S. 

'3.  CQStB«s»254(l)--Cost  of  traaseiipt  ebargo- 
abla  In  Saprema  Coart. 
67  force  of  Laws  1921,  p.  621,  the  cost  of 
a  transcript,  Including  cettifled  copies  of  the 
Jndsinent,  notice  of  ivpeal,  and  nndertakfaif  on 
appeal,  skeleton  or  short  form  of  bill  of  ex< 
ceptions,  transcript  of  the  whole  testimony, 
and  all  of  the  proceedings  at  the  trial,  or  long 
form  of  bni  of  exceptions,  is  chargeable  In  the 
Snpreme  Conrt 

4.  Costs  ^296(1)— Appellaat  aot  aatltM  to 
reltabarsaaient  for  dapiioatlon  If  be  flies  both 
long  anil  short  bill  of  sxesptlons. 

An  sppellant  may  prepare  and  61e  both  a 
long  and  a  short  form  of  bill  of  exceptions,  btit, 
if  he  preTsils,  is  not  entitled  to  relmbarsement 
for  the  expense  of  duplication. 

5.  Costs  «»294(6)  —  RelaibarseMeat  allowed 
far  oertHlad  copy  of  JadgaieBt  aad  other  oop- 
les  prepared  by  ooaaity  elorfc. 

Reimbnrsement  may  be  bad  for  the  certified 
copy  of  the  jndgment  and  other  copies  pre- 
pared by  the  connty  clerk  at  the  rates  fixed  by 
Or.  Ll  I  8635. 

6.  Costs  «s»2M(6)  —  RatabiraeRMHt  aHowed 
for  expoaso  of  traaserlpt. 

Reimbursement  may  be  had  for  the  expense 
of  the  transcript  of  the  whole  testimony  and  all 
of  the  proceedings  st  the  rate  fixed  by  Or.  L. 
I  031. 

Department  1. 

.^tpeal  from  Ctrcntt  Court,  Marlon  Coud- 
tr;  GoOTge  Q.  Bingham,  Judge. 

Action  T.  A.  IdTOiley  and  anottiw,  do- 
ing boalneBs  under  tbe  firm  name  and  style  of 
T.  A.  LivesI^  ft  Co.,  against  Edwin  Straaaa, 
^ing  tmalnesB  nnder  tlie  firm  name  and  style 
Of  Strauaa'ft  Ca  From  a  Judgmait  for  de- 
fendant, plalntills  appeaL  Judgment  aflBrm. 
ed,  end  i^aintliEa  objected  to  defendant's  coet 
bill.  Objections  sustained  in  part 

See,  also.  206  Pac.  850. 

John  H.  McNary  and  Walter  B.  K^es, 
both  of  Salem  (McNary,  McNary  &  Keyee, 
of  Salem.  <m  tbe  brief),  for  appellants. 


UVESLET  T.  STRAUSS  1095 
(207  p.) 

C.  O.  Fenlason,  of  Portland  (Coy  Burnett, 
F.  Oronnert,  and  Chester  A.  Sh^pord,  all 
of  Portland,  on  the  brief),  for  re^ndent 


HABBIS,  J.  [1,2]  Tbe  plaintiffs  filed  a 
coet  bill,  claiming,  among  other  items,  ttie 
sum  of  flS9  as  "costs,**  and  the  further  sum 
of  170.60  as  **coBt  of  transcript."  The  de- 
fendant objected  to  the  item  listed  as  "costs 
$199.**  The  tone  "costs'*  properly  Includes 
only  the  Indemnity  for  attorney  fees  fixed 
by  statute.  Section  661,  Or.  U;  In  re  Pit- 
tock*8  Estate  (Or.)  202  Pac  216.  The  amount 
of  coste  allowed  in  the  Supreme  Court,  on 
an  appeal,  to  the  prevailing  party  is  $15. 
The  item  listed  as  "costs"  will  be  redaced 
from  $169  to  $16. 

[S]  TbB  defendant  objected  to  the  item 
listed  as  "cost  of  transcript  $70.60"  upon  two 
grounds:  (1)  That  It  Is  not  properly  charge- 
able; and  (2)  that  It  Is  "unreasonable  and 
out  of  proportion  to  the  actual  cost  of  the 
same."  This  Item  Is  now  by  force  of  a  stat- 
ute, recently  enacted,  properly  chargeable  in 
this  conrt.  Chapter  322,  Laws  1921.  See 
Sh^herd  t.  Inman.  Ponlsen  Lumber  Oo^  85 
Or.  639,  167  Pac.  785 ;  Burdick  t.  Tunta-Lom 
Lumber  Co.,  97  Or.  4S9.  481, 191  Pac.  654. 

[4-1]  We  shall  assume  that  the  idaintUfi 
intmded  the  word  "transcripf  to  Indnde 
certified  copies  of  the  Judgment,  notice  of 
appeal,  and  undertaking  on  appeal,  the  skel- 
eton or  short  form  of  a  bill  of  exceptions, 
and  also  the  transcript  of  tbe  whole  testi- 
mony and  all  of  tbe  proceedings  at  the  trial 
or  long  form  of  a  bill  of  exceptions.  The  ap- 
pellants presented  a  short  form  of  a  bill  of 
exertions,  accompanied  by  a  transcript  of 
the  whole  testimony  and  of  all  of  the  proceed- 
ings at  the  trlaL  See  Malloy  t.  Marshall- 
Wells  Hardware  Co.,  90  Or.  303,  321,  173 
Pac.  267. 175  Pac.  669. 176  ^ac  689.  An  ap- 
pellant may,  of  course,  If  he  wishes,  xv^are 
and  file  both  a  long  and  a  short  form  of  a 
bill  of  excepttODs,  but  If  he  preralls  upon 
the  appeal  he  la  not  entitled  to  reimbursement 
for  the  expense  of  duplicatimi.  The  appel- 
lants are  entitled  to  r^bursonent  for  the 
certtfled  copy  of  UkO  Judgment  and  other  cop- 
ies prepared  by  the  county  clerk  at  the  rates 
fixed  by  section  8685,  Or.  L.  Tb»  ai^iellants 
are  entitled  to  retmbursemnit  for  tbe  ex- 
pense of  the  transcript-  ct  the  wlude  testltno- 
ny  and  all  of  tbe  prooeedii^  at  the  rate 
flzed  by  section  931,  Or,  L.  The  Item  listed 
as  "cost  €i  tranacrlpt  |70.60^  will  be  reduced 
to921.Sa 

BURNETT,  O.  T.,  and  UcBBIDE  and 
BAND,  JJ.,  concur. 


4s»Fv  other  oMSi  Me  same  teplo  aad  UT-NUHBBB  In  aU  Key-NnmtMrod  Digests  aad  Xaaeses 


Digitized  by  Google 


1096 

OM  Or.  no 

HOWLAND  V.  PENNER  MPa  CO. 

(Snprem«  Oonrt  of  Oregon.  JvAf  18»  1922.) 

1.  C««tt  «ss254<e)-Coat  Of  printing  brM  and 
alMtraetn  aHowed  at  $1.25  a  paft^ 

Under  rale  29  (202  Pae.  xUi),  prorldhiK 
that  the  preTailing  party  upon  appeal  la  allow- 
ed the  actual  coat  of  printing  abstract  and 
brief  not  to  exceed  a  page,  including  cov- 

er, unless  for  some  special  reason  apparent  tn 
the  record  it  should  be  otherwise  ordered,  htid 
an  appeUant  who  had  paid  for  printing  audi 
abatract  and  brief  waa  entitled  to  duurfe  there- 
for at  that  rate. 

2.  Costa  «»256(3)-rCoat  of  entiro  traaserfpt 
of  testimony  allowed  when  neooMarlly  a  part 
of  reoord  on  appeal. 

Under  Gen.  Laws  1921,  p.  621,  prortding 
that,  when  costa  are  allowed  to  the  prevailing 
party  on  appeal  to  the  Supreme  Conrt,  the 
tnnaer^t  of  teatimnij  or  other  proceedingSi 
wbvB  neccsaarily  formlDg  part  of  the  record 
on  appeal,  aball  be  taxed  aa  coata  of  the  ap- 
peal, appellant  was  entitled  to  necessary  ex- 
penses paid  by  him  to  secare  the  entire  tran- 
script of  testimony,  since,  under  the  questions 
biTolTed,  it  neeesBBrfly  formed  a  part  of  tho 
record  on  appeal. 

Bn  Banc. 

Anraal  fT<»n  <Hrcait  Oonrt,  Mnltnomah 
Oonnty;  W.  N.  Gateos,  Judge. 

Actum  B.  J.  Howland  acalnst  tlie  Fen- 
ner  Manufacturing  Oompany.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  plalntlfl  ottJectB  to  deCendant^s 
cost  Ull.  Objection  sustained  In  part 

Se^  also,  2bG  Pad  780. 

W.  h.  Cooper  and  W.  B.  Farrell,  both  of 
Portland  (Davis  &  Farrell,  of  Portland,  on 
the  brief),  for  the  objections. 

John  W.  Shuler  and  A.  B.  Wlufree,  both 
ct  Portland  (Teal.  Minor  &  Wlufree,  of  Port- 
land, on  the  brief),  oi^posed. 

RAND,  J.  Tho  respondent  objects  to  the 
following  items  of  appellant's  cost  blU: 

TrftBBcrlpt  of  tMtlmony  $177  tO 

Paid  for  priDtlns  appellaDt'i  abatract  ot  rec- 
ord   74  70 

Paid  for  prlntlnc  appellant's  brief   63  60 

[1]  Appellant's  printed  abstract  of  record. 
Including  cov»,  consists  of  60  pages.  Ap- 
pellant's printed  brief.  Including  cover,  con- 
sists of  40  pages.  Under  rule  29  (202  Pac. 
xiii)  the  preraillns  party,  upoa  appeal.  Is 
allowed  the  actual  cost  of  printing  abstract 
and  brief,  providing  such  cost  does  not  ex- 
ceed 91.26  a  page,  including  cover,  unless  for 
some  special  reason  apparent  in  the  record 
It  should  be  otherwise  ordered.  It  appears 
from  the  cost  bill  and  from  the  answer  to 
respondent's  objection  to  the  cost  bill  that 
the  appellant  paid  for  printing  his  abstract 
of  record,  $74.70,  and  for  printing  his  brief, 


{Or. 

W3.50.  Under  the  rule,  appellant  was  enti- 
tled to  charge  In  his  coat  bill.  fOT  printing 
bis  abstract  of  record,  $62.60,  and  for  hia 
brief  be  is  entitled  to  charge  the  sum  <tf  $50; 
and  the  Items  mentioned  will  be  decreased 
accordingly. 

[2]  Chapter  S22,  p.  621,  General  Lava  of 
Oregon  URil,  provides: 

"When  costs  are  allowed  to  the  prevailing 
party  on  appeal  to  tlie  Supreme  Conrt  the  ap- 
pearance feea,  trial  feea,  attorney  fees,  as  pro- 
vided by  law;  the  necessary  expenseo  ot  tran- 
script or  abstract,  aa  the  law  or  ndea  require; 
the  printing  required  by  rule  of  the  court,  and 
the  transcript  of  testimony  or  other  proceed- 
ings, when  necessarily  forming  part  of  the 
record  on  appeal,  ahall  be  taxed  in  tho  8tQ»reme 
Court  as  costs  of  the  appeaL** 

Objectloii  1«  made  to  the'  item  of  fl77.90 
for  tranabrlpt  of  testinKmy  upon  the  ground 
ttiat  the  ^ort  form  <rf  a  bill  of  «xx»ptioitB» 
Instead  of  tlie  entire  traiwcript  ot  testinKmy, 
could  have  been  used.  We  find  that  nadw 
ttie  questlona  involved  this  transcr^  of  ten- 
timony  necessarily  formed  a  part  of  tbe  rec- 
ord of  ai^>eat.  and  under  ttte  statnte  above 
quoted  appellant  was  enttUed  to  tbe  neee^ 
sary  expenses  paid  by  him  to  secure  the 
transcr^  used  upon  tbe  appeaL  For  that 
reason  ttio  objectlmia  to  this  Item  wm  be 
overruled.  The  other  Itons  foimlng  tba  oost 
bill  are  not  objected  to.  The  cost  bill  shows 
a  total  diaige  of  $861,00.  TMn  amount  vriU 
be  decreased  to  the  sum  of  $828.80,  and  Ju^- 
ment  for  that  sum  will  be  allowed  aocord- 
Inglx. 

^^^^^  OM  Or.  383) 

TAYLOR  V.  WINN. 

(Supreme  Court  of  Oregon.  July  18,  1922.) 

1.  Judgment  «s»645— SoK  lo  oqalty  lies  to  IRl- 
gate  oqnttablo  aiattora  after  Ipw  JndiaoniU 
provided  qnestlon  fnvohred  was  not  deter- 
mined. 

A  litigant  may  defend  an  action  at  law  and, 
after  judgment,  begin  a  suit  In  equUr  to  urge 
an  equitable  defense  against  the  cause  of  ac- 
tion on  which  judgment  was  rendered,  pro- 
vided the  question  Involved  In  such  defense  waa 
not  litigated;  if  litigated,  however,  by  Or.  L. 
f  766,  the  judgment  ia  condusive  between  the 
parties  and  their  representatives  and  succes- 
sors in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action,  suit,  oe  proceediul 
litigated  for  the  same  thing,  under  the  same  ti- 
tie,  and  In  the  same  capacity. 

2.  Judgment  ®=9720— No  reformation  of  doed 
where  issue  has  been  determined  In  legal  no- 
tion. 

Where  a  grantee  recovered  a  judgment  in 
an  action  at  law  against  hie  grantw  for  rent 
collected  by  tbe  latter  In  the  year  ftdlowiag 
the  grant,  contrary  to  a  covenant  In  tho  war- 
ranty deed  given,  the  iasoe  of  mistake  having 
been  determbied  In  the  action  at  law.  the  judg* 
ment  therein  was  condusive  against  a  suit  to 
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nf onn  the  deed  on  the  frotmd  of  mlatake  in 
the  warranty. 

Appeal  from  Olrcnlt  Court,  tjmatnift  Coun- 
ty; T.  R.  J.  Duffy,  Judge. 

Suit  by  Moses'  Taylor  against  liny  Winn. 
From  a  decree  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

See.  also,  98  Or.  666, 104  Pac  867. 

Edward  J.  Clark,  of  Pendleton  (Peterson, 
Bishop  &  Clark,  of  Pendleton,  on  the  brief), 
for  appellant. 

Homer  i.  Watts,  of  Athena  (E.  C.  Preatbye, 
ot  Atbma,  (m  the  brief),  for  respondeiit 

BUENBTT,  C.  3.  The  plalntUT  was  the 
owner  of  real  property  in  Umatilla  county, 
which  he  had  let  to  a  tenant,  Hansel,  for  a 
term  of  years,  by  a  lease  which  required  the 
payment  ot  a  sum  of  money  in  cash,  also  16 
per  acre  on  October  1.  1914,  and  a  like  snm 
per  acre  payable  on  October  1,  1916,  and  the 
let  of  each  October  thereafter  during  the 
term.  The  lease  began  on  April  21, 1914,  and 
ran  **untll  the  1st  day  of  October  in  the  year 
1919."  On  August  21.  1917,  the  pUintlff 
Taylor  issued  to  the  defendant  a  receipt  re- 
citing the  payment  of  $10,000  as  earnest  mon- 
ey on  the  purchase  price  of  the  lands,  which 
TByloT  thereby  agreed  to  deed  to  Winn  on 
the  further  payment  of  ¥40,000  on  or  before 
November  1,  1917,  the  balance  of  960,440  to 
be  paid  tn  cash  or  secured  by  note  and  first 
mortgage  on  the  land.  In  that  receipt  Taylor 
used  this  language: 

*^  also  agree  to  furnish  abstract  of  title 
showiiv  aH  ef  abort  lands  clear  of  incnm- 
branees.** 

On  Octcritwr  2,  Taylor  collect^  tike  rent 
from  hia  tenant,  being  the  installment  due 
the  day  before,  in  the  sum  <a  ^JCSSZ.  There- 
after (m  October  17,  1917.  Taylor  executed, 
acknowledged,  and  deUvered  to  Winn  a  war- 
ranty deed  for  the  lands  In  question,  contain- 
ing a  covenant  that— 

'The  premises  are  free  from  all  incumbranc- 
es except  the  right  of  way  of  the  O.  W.  R.  ft 
N.  Company  through  the  lands,  •  •  •  and 
tiiat  he  [Taylor]  iriU.  and  his  heirs,  ezecnbws 
and  adQUnistratorB  shall  warrant  and  forever 
defend  the  above  granted  premises,  and  every 
part  and  parcel  thereof,  against  the  lawful 
elairos  and  denumds  of  all  persons  whomsoever, 
save  and  except  as  to  ineambraiice  above  mui- 
tioned." 

Afterwards  Winn  ned  Taylor  to  recover 
the  money  thua  collected  as  rent  due  October 
1. 1917.  In  bis  complaint  the  matters  hereto- 
fore stated  Were  recited,  and  substantially 
all  of  them  were  admitted  by  the  answer  of 
Taylor. 

a%at  pleading  contabis  the  following  lan- 
guage: 

"That  on  or  about  the  21st  day  of  August, 
1917,  be  agreed  in  writing  to  sell  the  real  prop- 
erty described  in  plaintUfs  complaint  to  the 
said  plaintiff,  a  copy  of  which  said  writing  is 


hereto  attadied,  marked  'BxMbit  A,'  hereby 
referred  to  and  made  a  part  hereof,  but  it  was 
specifically  understood  and  agreed  prior  there- 
to and  at  said  time  and  as  a  part  of  the  ssme 
transaction,  though  not  so  stated  in  said  writ- 
ing, that  the  defendant  would  be  entitled  to 
collect  the  lease  money  coming  due  and  paya- 
ble on  account  of  said  real  property  from  the 
said  H.  W.  Hansell  on  the  1st  day  of  October, 
1917,  and  he  did  collect  it.  Thereafter,  on  the 
17th  day  of  October,  1917,  at  the  time  when 
the  platotifE  paid  another  portion  of  the  pur- 
chase price  and  seonred  the  payment  of  the 
balance  of  it,  thereby  completing  the  purchaas 
of  the  said  real  property,  defendant  executed 
and  delivered  to  the  itlaintiff  a  warranty  deed 
to  it;  but  before  doing  so  it  was  expressly  and 
specifically  imdsrstood  end  agreed  by  and  be- 
tween plaintiff  and  defendant  that  the  lease 
money  which  was  dne  and  payable  on  the  said 
1st  day  of  October,  1917,  should  belong  to  the 
defendant" 

This  In  torn  iras  denied  by  the  reply. 
That  case- went  to  Judgment  in  fovor  of  Winn 
for  the  full  amount  claimed,  and  was  affirmed 
on  am»eal  to  this  court  in  Winn  v.  Taylor,  98 
Or.  066,  190  Paa  842,  194  Pac.  857.  The  es- 
sence of  the  dispute  Is:  Who  was  entitled  to 
collect  the  Installment  of  rent  due  October  1« 
1917  y  As  dtsdosed  by  the  opinions  of  Mr. 
Justice  Johns  and  Mr.  Justice  Brown,  the  de- 
diAon  was  made  to  depend  largely  but  not 
exclusively  upon  Qie  ^ect  of  the  warranty 
in  the  conveyance  from  Taylor  to  Winn. 

Tbe  present  salt  in  equity  has  beat  insti- 
tuted for  the  purpose  ct  procoring  Qib  refor- 
mation of  the  covenant  of  warranty  in  that 
deed,  so  as  to  except  therefrom  the  lease  mea- 
tloned,  and  tn  addition  thereto  to  secure  tlie 
cancelIaU(m  of  the  Judgment  tn  favor  trf 
Winn  and  against  Taylor  as  a  doud  on  the 
iatter's  realty  and  that  of  bis  surety  on  ap- 
peal. 

[II  Without  question,  a  litigant  may  de- 
fend an  action  at  law  even  to  Judgment,  and 
afterwards  may  begin  a  suit  In  equity  upon 
proper  grounds,  to  urge  an  equitable  defense 
against  the  cause  of  action  which  has  ripen- 
ed'Into  judgment.  Churchill  v.  Meade,  92 
Or.  626,  82  Pac.  868.  AU  this,  however,  is 
subject  to  the  condition  that  the  same  ques- 
tion involved  has  not  been  litigated  at  law. 
If.  however,  flie  matter  has  been  directly  de- 
termined In  the  action  at  law,  it  Is  condu- 
sive  between  the  parties  and  Uielr  represen- 
tatives and  successors  in  interest  by  title  sub- 
sequent to  the  commencement  of  the  action, 
suit,  or  proceeding  litigated  for  the  same 
thing,  under  the  same  title,  and  In  the  same 
capad^.  Or.  li.  I  766. 

[2]  The  situation  here  is  that  the  plaintiff 
was  sued  in  the  action  at  law  for  the  money 
which  he  had  collected  as  rent  due  on  the 
]st  day  of  October,  1917.  Tlie  warrantee  In 
the  deed  claimed  that  this  rent  was  due  for 
the  year  succeeding  his  purchase  oi  the  prop- 
erty, and  that  instead  of  eonv«ying  to  him 
the  full  fee-simple  title,  Taylor  had  con- 
v^ed  less  tlmn  that     as  mndi  at  least  as 
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tbe  installment  of  rent  oiuounted  to.  In  oth- 
er words,  while  professing  by  his  covenant  to 
convey  the  fee,  Taylor  had  Id  fact  diminished 
that  estate  by  carving  ont  of  It  an  estate  for 
years  the  Issues  of  which  he  was  enjoying. 
By  a  competent  allegation  already  quoted, 
Taylor  asserted  In  the  action  his  right  to  col- 
lect that  rent.  It  was  an  averment  compe- 
tent to  be  made,  and  if  he  conld  have  proved 
It  and  convinced  the  Jnry  of  the  truth  of  his 
statement,  he  would  have  recovered  a  ver- 
dict He  gave  testimony  on  that  subject,  as 
the  record  before  oa  discloses.  Among  other 
things,  he  pat  in  evidence  the  oral  admissions 
of  Winn  to  the  effect  that  it  was  satisfactory 
to  him  for  Taylor  to  collect  the  rent  How- 
ever, the  latter  was  confronted  with  his  war- 
ranty in  the  deed.  That  document  spoke  as 
a  witness  against  him,  saying  in  effect  that 
"this  title  is  not  incumbered  except  by  the 
right  of  way."  The  Jury  believed  that  wit- 
ness and  cmcludod  that  Taylor  had  no  right 
to  the  money  he  had  collected.  The  effect  of 
this  proceeding  Is  nothing  more  than  this, 
that  the  plaintiff  says: 

"I  have  discovered  since  then  that  the  wit- 
ness, the  deed,  did  not  speak  the  truth,  owing 
to  a  miatake  of  the  scrivener  in  writing  that 
document.  Having  tried  out  tliat  issue,  how- 
ever, and  a  judgment  having  been  entered  es- 
tablishing the  truth  of  the  controversy  between 
the  parties  as  to  Uie  right  to  collect  the  rent, 
X  now  aeek  to  overtam  that  judgment  because 
I  conceive  that  I  am  able  to  prove  that  the  wit- 
ness did  not  Indeed  testify  trnly." 

In  our  Judgment,  even  if  we  were  to  re- 
form the  deed,  It  could  not  affect  the  ques- 
tion raised  by  Taylor's  allegation  In  the  ac- 
UoD.  He  submitted  the  main  question,  the 
right  to  collect  the  rent,  to  a  tribunal  having 
jnrisdicticm  of  the  parties  and  of  the  subject- 
matter.  He  produced  oral  testimony  consist- 
ing of  his  own  statements  directly  as  a  wit- 
ness, and  admissions  attributed  to  Winn,  who 
in  turn  confronted  Taylor  with  his  deed. 
Even  if  the  deed  were  reformed,  It  would 
Dot  preclude  the  admission  '  of  other  legal 
evidence  to  sustain  or  to  controvert  the  con- 
tentions of  either  party.  The  decision  must 
therefore  remain  as  determined  by  the  Judg- 
ment With  the  record  all  before  It  the  cir- 
cuit court  was  right  in  rendering  a  decree  In 
favor  of  the  defendant  on  the  pleadings  In 
the  equity  suit 

The  decree  is  therefore  afSrmed. 


li<t  Wyo.  SI) 

SPENCER  at  al.  v.  LOEWENSTEIN. 
(NO.  1039.) 

(Supreme  Court  of  Wyoming.  July  20,  1922.) 

I.  Appeal  and  error  «=a>39«^p|M8l  dtenlMod 
whera  aotlee  af  appMd  Mt  flvM  withli  atat- 
■tary  parfoi. 

Where  Jndgmoit  was  entered  en  April  29, 
1920.  and  notice  of  an  appeal  was  not  served 


and  filed  untU  September  T,  1920,  a  motion 
to  dismiss  the  appeal  was  granted,  under 
Comp.  St  1920,  I  6402,  Tcqolring  notice  of 
appeal  to  he  filed  withla  10  days  of  the  entry 
of  Judgment 

2.  Appeal  and  error  «=9345( I)— Motion  for 
new  trial  held  lot  to  oxteed  tine  for  «IIb| 
notice  of  appeal. 
Where  after  trial  of  an  Issue  of  fact  and 
ordinary  motion  for  new  trial  was  made  and 
filed  under  Comp.  St.  1920,  f]  &S70  and  5872, 
not  being  a  motion  under  eectionB  5923-5934. 
it  did  not  extend  the  time  for  serving  and 
filing  notice  of  appeal  trom  the  jndgment 

Appeal  troxa  District  Court,  Uinta  Oountar ; 
John  B.  Arnold,  Judge. 

Action  by  Oeorge  Spencer  and  another,  do- 
ing busInesB  under  the  firm  name  of  Spencer 
A  Bird,  against  Fred  Loewenstein.  -  Jndgment 
for  plaintiffs,  and  defendant  appeala  On 
motion  to  dlsmiaa  the  appeal.  Appeal  dis- 
missed. 

Reuel  Walton,  of  Evanston,  for  appellant 
Louis  EabeU,  Jr.,  of  Evanston,  for  re- 
spondent 

KIUBALL,  J.  [f]  This  case  has  been 
broni^t  here  by  direct  appeal  from  the  judg- 
ment entered  April  29,  1920.  The  respond- 
ents move  to  dismiss  the  aM>eal  for  the  rea- 
scHD,  among  others,  that  the  notice  of  appeal 
was  not  served  and  filed  within  10  days  from 
the  entry  of  the  judgment  as  required  by  aeo- 
Uon  6402,  G.  S.  Wya  1920.  The  notice  waa 
not  served  and  filed  until  Septan ber  7,  1920, 
and  It  Is  therefore  apparent  that  Uie  a]n)eal 
from  the  judgment  has  not  beai  taken  with- 
in the  timer  required  by  statute,  and  must  be 
dismissed. 

[2J  A  motion  for  a  new  trial  filed  May  7, 
1920,  was  denied  August  80, 1920,  but,  as  waa 
held  In  Mltter  v.  Black  Diamond  Coal  Co., 
27  Wyo.  72,  191  Pac.  1069,  193  Pat  520,  the 
filing  of  that  motion  did  not  extend  the  time 
for  serving  and  flUng  the  notice  of  appeal 
from  the  judgment  In  the  Mltter  Case  on 
rehearing  (27  Wyo.  78, 193  Pac.  S20,  and  206 
Pac.  152),  because  of  the  peculiar  circum- 
stances then  brought  to  Its  attention,  the 
court  f^t  Justified  In  considering  the  motion 
for  a  new  trial  as  a  motion  under  chapter  370, 
C.  8.  Wyo.  1920,  to  vacate  the  judgment,  and 
the  order  denying  It  as  an  appealable  order; 
the  notice  of  appeal  in  that  case  reciting  ^t 
the  appeal  was  taken  from  that  order  as 
well  as  from  the  judgment  The  dismiasal 
of  the  appeal  from  the  judgment  was  not  af- 
fected by  the  rtiieariqg.  The  reasons  which 
Induced  the  court  to  entertain  the  appeal,  for 
limited  purposes,  on  the  rehearing  in  the 
Mltter  Case,  do  not  appear  in  the  caae  at 
bar.  Here  the  record  shows  that  there  had 
been  a  trial,  a  judicial  Investigation  of  an 
Issue  of  fact;  and  the  motion  for  a  new 
trial,  oskliv  a  re-examlnatlon  of  that  Issuer 
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was  ddarl;  13a  ordinary  motlou  applying  for 
that  relief  tuider  section  S870.  It  was  Sled 
at  the  same  term  and  within  10  days  after 
the  Judgment  was  rendered,  as  required  by 
section  6872.  There  was  nothing  in  Its  form 
or  substance  to  indicate  that  it  was  Intended 
or  should  be  treated  as  anything  other  than 
what  It  purported  to  be.  We  can  find  no 
reason  why  the  motion  should  hare  been  be- 
low or  should  be  h^e  considered  as  a  mo- 
tion under  chapter  370.  If  we  were  to  hold 
otherwise  on  that  point,  we  would  thai  he 
met  by  the  fact  that  there  was  no  notice  of 
appeal  from  the  order  denying  that  motion, 
for  the  notice  found  in  the  record  recites  that 
the  def^dant  appeals  tram  the  Judgmeiijt  of 
April  29  only. 
The  appeal  Is  dkmiased. 

BLTTME,  J.,  concurs. 

POTTEB,  a  J.,  bting  111,  did  not  Bit 


(29  Wyo.  1) 

SPARKS  el  al.  V.  MOUNT  •!  al. 

(Supreme  Court  of  Wyomtng.  July  20,  1^2.) 

1.  RWnes  and  nlaerala  «»36— Staking  and 
potting  Botioea  fa«:d  to  Indicate  extent  of 
pouesaloa  takes  parauaat  to  looatiea  of  site 
for  oil  weUa. 

Where  a  location  for  (dl  and  prospecting 
was  made  Febmary  16,  1018,  but  no  actual  dia- 

eoTery  was  perfected  thereunder,  tbe  land  in 
Question  was  open  to  entry  under  the  mineral 
land  laws  of  the  United  States  on  August 
29,  1919,  and  where  plaintiffs  entered  and 
toolc  possession  of  the  land  lawfully,  end  duly 
staked  and  marked  tbe  boundaHes  under  their 
location,  and  duly  recorded  tbe  location  no- 
tice, their  acts  indicated  the  extent  el  pos- 
session taken  pursuant  to  the  location. 

2.  Mines  and  minerals  9=>3^No  rights  ad- 
verse to  party  lawfully  in  possession  of 
claim  can  be  Initiated  by  trespass. 

Where  party  is  lawfully  in  possession  of 
land  duly  located  and  claimed  for  oil  pros- 
pecting, no  rights  adverse  to  him  can  be  ini- 
tiated by  trespass. 

8.  Mines  and  minerals  <t=s>3G— Prospector  on 
oil  claim  iield  entitled  to  possession  thereof. 
Where  defendants  entered  on  public  lands 
and  made  a  location  for  prospecting  for  oil 
on  February  16^  lOlS,  but  had  not  made  any 
discovery,  and  plaintiSe,  6nding  no  one  in 
possession,  entered  August  29.  1919,  and  took 
possession  of  the  land  lawfully  pursuant  to 
a  location  wh!di  th^  made  to  prospect  for 
oQ,  and  defendant  daring  a  short  tempora- 
ry absence  of  i^alntilfs*  manager  entered  on 
the  land  and  set  up  an  oil  derri<&  to  which 
action  plaintiffs  at  once  protested,  and  Insti- 
tuted a  suit  to  oust  defendants  five  days  there- 
after, plaintiffs  were  entitled  to  possession, 
having  acquired  tbe  right  thereto  by  peaceful 
and  lawful  entry  on  luids  opm  to  loc8ti<nL 


Appeal  from  District  Court,  Western  Ooun- 
ty ;  Ernest  C.  Raymond,  Judge. 

Action  by  O.  V,  Sparks  and  another 
against  J.  D.  Monnt  and  others.  From  judg- 
ment for  detmdants.  plaintlfb  q^eaL  Be- 
versed  and  remanded. 

B.  B.  McNaUy.  of  Sheridan,  and  B.  B. 
Wakeman,  of  Newcastle,  for  appellants. 

Hagens  &  Mnrane,  of  Gasper,  and  Ore^ 
wood  Dunbar,  of  Newcastle  for  reapond* 
ents. 

BLUMB,  J.  The  parties  will  herein  be 
referred  to  In  the  same  manner  as  In  tbe 
ease  below.  It  will  not  be  necessary,  for 
the  purposes  of  this  case,  to  set  forth  in 
detail  the  rights  of  the  defendants  as  be- 
tween themselves.  There  is  some  eonfllet 
in  the  evidence  as  to  whether  or  not  the  de- 
fendants had  discovered  oil  on  December  22, 
1910,  but  for  the  purposes  of  this  case  we 
Bliall  have  to  treat  that  as  an  established 
fact  With  that  so  taken,  the  evidence  fai 
this  case  is  substantially  undisputed,  and  we 
must  determine  as  to  whether  the  judgment 
herein  was  warranted  thereunder.  The  testi- 
mony, so  far  as  It  bears  materially  on  the 
questions  here  involved,  is  in  substance  as 
herein  set  out.  The  predecessors  In  Interest 
of  the  defeudanta  filed  an  oil  placer  location 
on  tbe  S.  B.  ^  of  section  6,  township  46 
north,  range  68,  Weston  county,  Wyo.,  on 
February  16,  1018.  No  iWBsesslon  of  the 
land  was  taken  under  this  location  until 
about  December  15, 1019,  and  no  discovery  Is 
claimed  thereunder  until  December  22,  1919. 

On  August  29,  1019,  the  predecessors  In 
interest  of  the  plaintiffs  made  an  oU  placer 
mining  claim  on  the  same  land,  duly  marked 
the  boundaries  thereof,  find  placed  of  record 
the  location  notice.  These  locators  leased 
the  land  to  R.  J.  Armstrong  Company,  who 
in  turn  leased  the  land  to  idalntiffs.  Plain- 
tiffs entered  and  took  possession  of  the  land, 
for  the  purpose  of  drilling  for  oil,  In  the 
latter  part  of  November,  1910.  No  other 
party  was  then  In  possession.  Plaintiffs 
through  a  drilling  contractor  erected  a  small 
building  on  the  land,  and  moved  an  oll- 
drilllng  machine  onto  the  premises,  and  com- 
menced about  that  time  to  drill  for  oil,  pur- 
suing the  work  diligently  until  December  13, 
1910,  when  the  well  was  "plugged"  by  some 
unknown  party  during  the  uighttlmt.  The 
drilllDg  contractor  thereupon  attempted  to 
get  the  material  from  the  well,  succeeded  In 
getting  out  at  least  most  of  It,  and  shorUy 
thereafter,  the  exact  date  not  appearing, 
plaintiffs  commenced  another  well,  diligently 
pursuing  the  work,  till  the  commencement  of 
this  suit,  on  December  22, 1019,  and,  in  fact, 
until, the  trial  of  this  case  on  December  29, 
1919.  Tbe  drlUIng  outfit  was  visible  at  all 
times  to  parties  entering  upon  the  land. 

In  the  meantlm€v  about  December  16th,  de- 
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fendants,  throQaJi  one  Briggs,  eatereA  the 
land,  apparently  In  the  daytime,  and  on  that 
and  the  succeeding  day  moved  some  material 
onto  the  land.  On  December  17.  1&19,  they 
mored  a  drilling  outfit  onto  the  premises  for 
the  pur[X)se  of  drilling  for  oil*  locating  the 
well  a  short  distance  from  where  plaintiffs 
were  drilling.  No  one  made  any  objections 
to  such  entry  on  December  IStb,  but  on  De- 
cember 17th,  the  i^ntlff  Sparks,  who  in  the 
meantime  had  temporarily  been  In  Sheridan, 
and  In  response  to  a  telegram  that  the  land 
in  question  was  being  entered  by  othffl  par* 
ties,  followed,  within  about  one  hour  and  a 
half,  the  moving  of  the  drilling  oatflt  onto 
the  land.  Defendants  had  not  then  commenc- 
ed drilling.  What  took  place  then  will  best 
be  stated  by  setting  out  Oke  testimony. 
Plaintiff  Sparks  testiaed; 

"Q.  And  for  wtiat  purpose  did  you  go  oat 
there?  A.  To  see  whether  anybody  had  moved 
on  and  notify  them  to  get  off.  If  they  bad. 

"Q.  What  did  yon  find  when  yon  got  ont 
there?  A.  We  found  ther  Jost  polled  m  rig 
in  just  ahead  of  na. 

"Q.  Do  yon  know  aboat  how  long  ahead  of 
you  they  had  moved  the  rig  in  before  you 
heard  about  itT  A.  As  near^  as  I  could  find 
ottt^  from  Inquiry,  not  to  exceed  an  hour  and 
a  half. 

"Q.  Now,  what  did  you  do,  Bfr.  Sparkes, 
when  yon  went  on  the  ground  and  found  a 
rig  there?  A.  I  talked  with  a  man  named 
Briggs,  and  asked  him  if  he  knew  what  ground 
be  was  on.  and  he  said  he  did.  I  asked  him 
If  he  knew  that  we  were  drilling  on  it,  and  he 
said  he  didn't  know  whether  we  were  or  not. 
and  I  pointed  to  the  rig  right  under  the  hni 
from  him,  and  he  said  it  didn't  make  any  dif- 
ference; he  bad  a  lease  on  it  I  notified  bim 
that  we  were  working  under  a  lease  from  the 
Armstrong  Company,  and  told  him  if  he  didn't 
get  off,  we  would  begin  proceedings,  and  he 
said  that  is  Just  what  he  wanted  done. 

"Q.  Was  Mr.  Briggs  apparently  In  charge 
there?  A.  Said  he  was.  He  was  running  the 
outfit" 

The  witness  Briggs  testified  on  this  matter 
as  follows: 

**Q.  Yon  recall  Mr.  Wakeman  and  llr. 
Sparkes  coming  out  to  see  you  when  you 
moved  the       in  the  first  day?    A.  Tes,  sir. 

"Q.  And  when  you  got  the  rig  there  they 
notified  you  they  were  in  possession  of  that 
land?    A,  That  is  what  they  said. 

"Q.  And  that  they  didn't  want  you  to  come 
on  there?  A.  That  is  what  they  said;  aome- 
thing  in  regard  to  that." 

The  plaintiffs  Immediate  placed  the  mat- 
ter into  the  hands,  of  their  attorney,  bat  ow- 
ing to  the  difficulty  of  obtaining  an  Injunc- 
tion bond,  this  suit  was  not  commenced  1311 
DecembOT  22, 1019.  The  action  was  Institute 
ed  for  the  purpose  of  restraining  the  defend- 
ants from  tresparaing  on  said  land.  A  tem- 
porary restraining  order  was  issued.  The 
case  was  tried. on  December  29,  iSVt,  np(m 
issues  Joined,  and  Judgment  was  entwed 
herein,  diuninlng  iflaintiffs*  petition  and  ad- 


judging the  right  of  possession  to  defend- 
ants. From  this  Jodgmmt  plalntifls  appesl 
under  the  so-called  direct  appeal  statute. 

[1]  No  possession  having  been  taken  under 
the  location  of  February  16, 1918,  and  no  ac- 
tual, real  discovery  having  been  perfected 
merennder,  the  land  In  qnestiim  was  opeai  to 
entry  under  the  mineral  land  laws  of  the 
United  States  on  August  29, 1919.  Hence  the 
plaintUfs,  finding  no  one  in  occupancy,  and 
having  reasonable  cause  to  believe  that  oa 
would  be  discovered,  entered  and  took,  posses- 
sion of  the  land  lawfully,  pursuant  to  the 
locatl<m  made  on  the  latter  date,  for  the  pur- 
pose of  making  a  discovery  of  oil.  These 
propositions  are  not  serlonsly.  If  at  all,  ques- 
tioned. The  ground  had  been  duly  staked, 
the  boundaries  marked  under  the  latter  loca- 
tion, and  the  location  notice  had  been  duly 
recorded.  Under  these  circumstances,  these 
acts,  as  we  said  In  Phillips  v.  Brin.  17  Wyo. 
26,  36,  95  Pae.  856,  Indicated  the  extent  of 
possession  taken  pursuant  to  audi  location. 
The  rule  appears  to  be  reasonable,  nor  Is  any 
question  raised  thereon.  It  Is  supported  by 
Cosmos  Ezidoratlon  Go.  v.  Oray  Eagle  Oil 
Co..  112  Fed.  4.  10,  60  a  O.  A.  79,  61  li.  R. 
A.  230,  and  cases  there  dted.  See,  also, 
MUler  V.  Chrisman.  140  Cal.  440,  73  Pac  1083, 
74  Pac.  444,  98  Am.  St  Rep^  63.  As  a  prac- 
tical matter  In  oil  placer  mining  claims^  dis- 
covery generally  follows  the  posting  of  no- 
tices and  other  acts  of  location.  If  posses- 
sion were  confined  to  the  ground  actually  oc- 
cupied by  the  drilling  outfit,  then  by  reason 
of  the  interest,  nay,  excitement,  often  creat- 
ed by  the'  findings  of  considerable  traces  of 
oil,  scrimmages  and  contests  as  to  who  should 
first  occupy  the  soil  adjacent  to  the  drilling 
ground  would  be  apt  to  ensue,  lending  to 
breaches  of  peace.  Hence  the  plaintiffs  must 
be  held  to  have  been  In  actual  occupancy  ot 
the  whole  of  the  land  In  question.  They  com- 
menced to  drill  and  work  toward  discovery  of 
oil  in  the  latter  part  of  November,  1919,  and 
continued  such  work  diligently  up  to  the  time 
that  the  defendants  attempted  to  enter.  At 
that  time,  therefore,  plaintiffs  were  lawfully 
in  possession  of  the  land,  and  the  queslim  Is 
whether,  notwithstanding  that  fact,  th^ 
were  lawfully  ousted  therefrom. 

[2]  The  rule  of  law  upon  which  counsel  for 
defendants  rely  Is  stated  aptly  In  the  late 
case  of  Cole  v.  Ralph,  252  U.  S.  286,  40  Sup. 
Ct  321,  64  L.  Ed.  667.  as  follows: 

"In  advance  ot  discovery  an  explorer  In  ao 
tnal  occupation  and  diligently  seardting  for 
mineral  is  treated  as  a  licensee  or  tenant  at 
will,  and  no  right  can  be  initiated  or  acquired 
through  a  forcible,  fraudulent,  or  dandestine 
intrusion  upon  bis  posseseion.  But  if  his  oc- 
cupancy he  relaxed,  or  be  merely  inddental 
to  something  other  than  a  diligent  seardi  for 
mineral,  and  another  enters  peaceably,  and 
not  fraudulently  or  dandestindy,  and  makes 
a  mineral  discovery  and  location,  the  location 
so  msde  Is  valid  and  must  be  respeet'd  ac- 
cordingly.   Belk  T.  Ueagher,  104  U.  &  279^ 
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287.  26  L.  Bd.  7S6;  UdIoii  00  Go.  t.  Smith. 
249  U.  a  337,  346,  348,  39  Sap.  Gt.  808,  08 
L.  Ed.  635,  and  eatea  dted." 

Defendants  dalm  that  ttie  acts  of  entry 
ci  Brl^  for  tliem  can  In  do  manner  be  <^ftr- 
acterlsed  as  "forcible,"  *^ndQlent,"  or 
"ciandestlne";  that,  on  the  contrary,  It  was 
peaceable;  that  therefore,  defendants  hav- 
ing made  a  discovery  first,  the  possession  of 
the  land  was  legally  adjudicated  to  them. 
The  cases  do  not  throw  a  great  deal  of  light 
on  the  question  as  to  what  is  meant  by  the 
terms  "forcible,"  "fraudulent,"  and  "clan- 
destine" when  used  In  connection  with  an 
entry,  nor  when  such  entry  is  effected  in  a 
forcible  manner.  In  the  case  of  Grossman 
V.  Pendery  (G.  G.)  8  Fed.  693.  the  adverse 
entry  was  ^ected  by  th»  consent  ot  the  first 
entryman.  In  the  case  of  Ferris  v.  McNally, 
45  Mont  20,  121  Paa  880.  the  first  looator 
had  neither  actual  possession,  nor  was  he 
doing  any  work  of  discovery.  In  Gole 
Ralph,  supra,  no  diligent  search  leading  to 
discovery  was  being  made  when  the  second 
locator  entered.  Similar  facts  ai^ar  in 
other  cases.  Hence  these  cases  throw  no 
light  on  Uie  case  at  bar.  We  may,  however, 
glean  some  li^t  from  cases  which  treat  the 
question  here  involved  and  state  the  rule  of 
law  appllcalde  In  a  somewhat  different  man- 
ner. Thus,  It  was  said  In  the  case  of  Smith 
T.  OU  Co.*  166  Gal.  217,  136  Pac.  966: 

*'Tf  a  qoaUfled  person  peaeeaUy  eaters  upon 
public  lands  of  the  United  States  for  the  pur- 
pose of  diseovflring  oil  or  other  valuable  min- 
eral deposits  therein,  and  aach  land  iB  at  the 
time  unoccapied  and  there  is  at  the  time  no 
valid  mineral  location  or  lawful  entry  there- 
on, under  the  land  lavs  of  the  United  States, 
such  person  has  the  right  to  continue  in  pos- 
session BO  long  as  he  continues  to  occupy  the 
same  to  tiie  ezdusim  of  others,  and  diligently 
and  in  good  faith  prosecutes  tlurcon  the  work 
of  endeavorlBg  to  discover  sndi  mineral  there- 
in." 

In  three  Oalifomta  cases  language  similar 
to  t3iat  employed  in  Ocde  t.  Balph  was  used, 
but  the  courts  elucidated  the  question  some- 
what nune  folly.  Hiese  cases  are  Miller  v. 
Ghrlsman,  140  CaL  447,  73  Pae.  1068,  74  Paa 
444,  86  Am.  St  Rep.  63;  McLemore  v.  Ex- 
press OU  Oo.,  168  Cat  662,  112  Paa  SO.  139 
Am.  St  Bep.  147;  Weed  t.  Snook.  144  GaL 
443,  77  Pac.  1028.  In  the  first  of  these  cases 
the  court  also  said: 

"It  farther  appears  that  certain  valnable 
rights  become  the  property  of  such  locators 
even  before  discovery.  They  have  the  right 
of  possession  against  all  intruders  (Oarthe  v. 
Hart  73  Gal.  641,  16  Pae.  93),  and  they  may 
defend  this  possession  In  the  courts  (Bidiard- 
son  V.  McNulty,  24  GaL  889).  They  have 
then  the  right  of  possession  and  with  it  the 
right  to  protect  their  possession  against  all 
intmsions,'  and  to  work  the  land  for  the  val- 
uable minerals  it  is  thought  to  contain." 


In  the  second  case  the  court  says  also: 

"What  the  attempting  locator  has  is  the 
right  to  CMitisaa  hi  possession,  undisturbed 
by  oAir  form  of_  &o«Me  or  cLondnUnm  wtr% 
while  he  is  diligently  prosaeoting  his  work  to 
a  discovery."    (Italics  are  ours.) 

In  the  third  case  the  court  also  says: 

"And  we  regard  the  law  as  settled,  that 
while  a  locator,  who  has  made  his  location  is 
engaged  In  good  faith  in  prospecting  it  for 
minerals,  and  complies  with  the  laws  as  to 
expenditures,  and  la  In  possession,  the  land  la 
not  open  for  location  1^  others.  In  case  of 
petroleum  lands  the  discovery  cannot  in  most 
cases  be  made  except  by  consideraUe  labor 
and  expense  In  staking  wells.  In  making  the 
location  the  locator  necessarily  takes  Into  con- 
aid  era  tlon  surface  indicatlona^  geologkal  for- 
mations, proximity  to  known  mines  or  wells 
producing  oil.  He  must  make  his  location  In 
good  faith  and  use  proper  diligence  to  make 
discovery  of  oU.  If  he  does  not  do  so,  he 
will  lose  bis  rights  under  his  location,  aa  to 
partiea  who  may  afterwards  In  good  faith  ae- 
qoire  rights.  Bat  where  the  loeatoi<  Is  in 
possession  under  his  loestlon*  and  Is  actively 
at  work  through  his  lessees  Or  otherwise,  and 
expending  money  for  the  purpose  of  discov- 
ering oil,  his  rights  cannot  t>e  forfeited  to 
third  parties  who  attempt  to  make  locations 
under  such  drcomstances.  The  law  msst  be 
given  a  liberal  and  equitable  Interpretation 
with  a  view  of  protecting  prior  r^ts  ae- 
quired  In  good  faith." 

The  foregoing  dtaticms  seem  but  to  state 
the  general  rule,  t^t  where  one  party  la 
lawfully  In  possesion  of  a  dalm,  no  rights 
adverse  to  him  can  be  initiated  by  a  tres- 
pass. Tliat  rule  has  been  announced  by  a 
number  of  ooarts.  Including  this  court,  in  the 
cases  of  Whiting  v.  Straup.  17  Wyo.  1.  96 
Pac  849, 129  Am.  St  Bep.  1093,  and  Phillips 
V.  Brill,  17  Wyo.  26.  It  is  sumorted  by  27 
Gyc.  600;  Oosmoa  Exploration  Co.  v.  Oray 
Eagle  OU  Co.,  112  Fed.  4.  SO  G.  G.  A.  79,  61 
L  R.  A.  280:  Goodwin  v.  McGabe.  76  CaL 
684,  17  Pac.  706;  Field  v.  Grey,  1  Ariz.  404, 
26  Pac  793 ;  lincoln-Lucky  it  Lee  Min.  Go.  r. 
Hendry,  9  N.  M.  149,  60  Pac.  330;  Cook  v. 
Johnson,  3  Alaska,  606,  642 ;  Gowell  v.  Lam- 
mers  (C.  G.)  21  Fed.  200,  and  other  cases. 

[1]  Since  on  December  15,  1919.  the  i^ain- 
tUTs  were  in  lawful  possession  of  the  land, 
attempting,  by  diligent  prosecution  of  the 
work,  to  discover  oil,  the  entrance  on  the 
land  by  the  defendant  Briggs,  without  the 
consent  of  plaintiff,  constitated  a  trespass 
through  which  the  defendants  could  not  In- 
Itiate  any  rights  of  possession  against  plain- 
tiffs. In  face  of  the  protest  made,  we  should 
hardly  characterize  the  entrance  made  as 
peaceable^  It  was  certainly  hosUla  We  fur- 
ther think  it  not  entlr^y  free  from  clandes- 
tineuess.  Briggs  entered  on  the  land  during 
a  short  temporary  absence  of  the  plaintiff 
Sparks,  who,  apparently,  was  looking  after 
the  land  for  himself  and  his  copialntlff.  De- 
fendants wwe  not  entitied  to  take  advantage 
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of  such  Abort  temporary  absence.  See  Ne- 
vada Sierra  Oil  Co.  t.  Home  Oil  Co.  (G.  C.) 
98  Fed.  673 ;  Hanson  t.  Craig.  161  Fed.  861. 
89  G.  C.  A.  55.  The  work  on  the  premises 
was  done  without  InterrnptlOD  by  agents  of 
the  plaintiffs.  Because  these  agents  were 
not  instructed  to  look  out  for  and  promptly 
stop  intrusion  by  strangers  should  not  oper- 
ate to  the  prejudice  of  plaintiffs.  The  latter 
were  not  compelled  to  anticipate  trespass  op- 
on  their  lawful  possession.  If  they  were  en- 
titled to  Indulge  in  any  presumptions,  it  was 
that  men  would  respect  lawful  possession, 
rather  than  the  opposite.  The  agents  of 
plaintiffs  apparently  promptly  notified  Sparks 
by  telegram  of  an  Intended  intrusion,  though 
not  feeling  called  np<m  to  stop  It  Sparks 
promptly  left  Sberldan  to  meet  the  situation, 
and  as  soon  as  possible  notified  Briggs  of  his 
Tlgbta.  and  that  he  would  institute  suit  If 
necessary  to  protect  them.  This  was  before 
any  drilUng  was  done  for  the  defendants. 
We  do  not  think  that  it  was  necessary  to  keep 
on  protesting  prior  to  the  commencemeDt  of 
the  suit  Brtggs  apparently  well  understood 
the  dalms  of  th%  latter;  his  attitude  was  In 
defiance  of  those  claims,  and  he  welcomed 
a  suit.  To  hold  that  plaintiff  should  have 
protested  sooner,  under  the  circumstances, 
would  be  equivalent  to  holding  that  the  pos- 
session of  a  mining  claim,  bold  as  In  this 
case,  cannot  be  legally  maintained  except  by 
placing  around  the  land  a  fence,  with  gates, 
or  to  have  some  one  on  the  boundaries  of 
the  land  continually  on  the  watch  against 
intruders.  We  do  not  think  that  the  law 
ahould  p1ac6  that  burden  on  a  locator  in  good 
faith.  In  practice,  the  building  of  a  fence 
would  often  be  out  of  the  question.  To  re- 
quire a  constant  watch  would  frequently  lead 
to  attempts  to  evade  him,  and  would  simply 
aicourage  strife,  breaches  of  the  peace,  and 
violence.  Nor  do  we  think  that  there  is 
i^own  herein  a  waiver  of  the  rights  of  plain- 
tiff by  reason  of  the  fact  that  the  suit  herein 
was  not  instituted  till  December  22,  1919, 
five  days  after  Sparks  protested  to  Briggs. 
Plaintiffs  continued  their  work  until  the  in- 
stitution of  the  suit  and  even  to  the  trial. 
The  delay  of  bringing  the  action  sooner  was 
caused  by  circumstances  beyond  their  con- 
trol. We  do  not  think  that  because  of  their 
inability,  on  account  of  the  lack  of  financial 
resources.  Instantly  to  furnish  an  injunction 
bond,  we  should  visit  punishment  upon  them. 
The  learned  trial  court  was  no  doubt  misled 
herein  by  the  somewhat  ambiguous  language 
used  In  Cole  v.  Ralph,  supra,  and  other  cases, 
and  by  the  apparent  equity  existing  In  favor 
of  defendants  after  they  had  gone  to  the  ex- 
pense and  trouble  of  drilling  and  had  actual- 
ly made  a  dtacorory.    But  sncta  apparent 


equity  cannot  outwel^  the  dear  1^1  righti 
of  plaintiffs,  particularly  when  practically  aU 
the  expense  of  defendants  wss  Incurred  after 
definite  warning  at  the  dalma  of  idAlntUEi 
had  been  received. 

The  case  la  accordingly  reversed  and  re- 
manded to  the  district  oonrt  of  Weston  ooon- 
ty,  with  directions  to  enter  judgmoit  for  tlis 
plaintiffs  as  prayed. 

Reversed  and  remanded. 

KIBfBALIi.  3.,  concurs. 
POTTER,  a  3.,  being  111,  dU  not  parttd- 
pate  In  Uke  final  decision. 


PAGE  V.  SUTTON.   (Ne.  2499.) 

(Supreme  Court  of  Nevada.    July  Ow  1922.) 

Appeal  sad  error  «S9835(2)  —  No  review  ef 
qoestlea  praaested  for  first  Uaia  es  pstlttea 
fsr  rehaarlsB' 

A  question  presented  -for  the  first  time  on 
petition  for  rehearing  will  not  be  ewa^ered. 

On  petition  tor  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  204  Pac  881. 

RobblQS.  Elkina  &  Tan  Bleet,  of  San  Fran- 
cisco, CaL,  for  appellant 

Booth  B.  GUMdman,  of  Lovdodk,  for  re- 
spondent. 

OOt^MAN.  J.  The  petition  for  rehear- 
ing must  be  denied.  It  Is  contended  that  in 
February,  1918,  and  before  Lorlng  visited 
Mill  City.  Sutton  sold  an  interest  in  the 
property  to  W.  O.  Pitt,  and  bence  the  plain- 
tiff  is  not  entitled  to  commisdon  thereon. 
This  point  was  not  urged  In  the  briefs,  nor. 
so  far  as  we  remember,  or  as  appears  from 
our  notes  or  the  notes  of  the  official  report- 
er, was  it  presented  upon  the  oral  argument. 
In  view  of  the  entire  record  in  the  case,  we 
think  there  Is  no  merit  in  the  Contention: 
but,  in  any  event,  we  cannot  consider  it 
when  presented  for  the  first  time  on  petition 
for  rehearing.  Nelson  v.  Smith,  42  Nev.  302, 
176  Pac.  261,  178  Pac.  625;  In  re  Forney's 
Estate,  43  Nev.  227,  184  Pac.  206,  186  Pac. 
678. 

As  to  the  other  matters  urged  In  the  pe- 
tition, we  are  entirely  satisfied  with  what 
we  said  in  our  former  opinion. 

For  the  reosmis  given,  the  petition  la  de- 
nied. 

SANPERS,  <X  3^  and  DUCKER,  J.,  con- 
cur. 


0a*far  oUi*r  omm  m*  moi*  toplo  moA  KST-NUIIBBR  In  all  Kar-Nnmbmd  DlgMto  and  ladaxM 


Digitized  by  Google 


(48  Nsr.  lOO 

Ex  ptrts  WEINROTH. 

(Supreme  Court  of  Nevada. 


Criminal  law  «=ail208(9)— iadatermlnate  aen- 
fence  for  recelviao  stolen  Bwdi  held  pr»per. 

Uoder  Rev,  Laws,  |  6648,  proTiding  that  a 
perBoD  coDTicted  of  receiving  stolen  goods  shall 
be  impriBosed  for  a  term  not  exceeding  five 
years,  and  section  7260  aa  amended  hj  St.  1913, 
c.  109,  St.  1919,  e.  158,  and  St.  1921.  e.  176^ 
authorizing  indeterminate  sentences  ^mited  only 
by  the  minimam  and  maximnm  terms  of  impris- 
onment provided  for  the  offense  when  no  fixed 
period  of  confinement  is  Imposed  by  taw,  and, 
where  no  minimum  term  is  fixed,  anthoriring 
the  court  to  Impose  a  sentence  of  not  less  than 
one  or  more  than  five  years,  the  court  was  au- 
thorized to  give  a  defendant  convicted  of  re- 
ceiving stolen  goods  an  indeterminate  sentence 
of  not  less  than  one  year,  as  section  6648  fi;ied 
only  the  maximum  pnnlalunent. 

Original  application  for  a  writ  of  habeae 
corpus  on  bebalf  of  Loate  Welnroth.  Re- 
fused. 

A.  Grant  Miller,  of  Reno,  for  petittoner. 

L.  B.  Fowler,  Atty.  Gen.,  Robert  Richards, 
Deputy  Atty.  G«i.,  and  Lester  D.  Summer- 
field,  Dist  Atty.,  and  Harlan  L.  Heward, 
Deputy  Dlst  Atty.,  both  of  Reno,  for  re- 
apondent. 

SANDBRS,  0.  J.  Upon  the  conviction  of 
Louis  Welnroth  of  the  offense  of  receiving 
Btol«i  goods,  he  was  sentenced  under  and  by 
virtue  of  the  Indeterminate  Sentence  Law  to 
confinement  tn  the  state  prison  for  a  term 
of  not  leas  than  one  year,  where  he  has  been 
confined  for  some  months  past  by  a  commit- 
ment issued  out  of  the  Second  Judicial  dis- 
trict court  of  this  state  In  and  for  Washoe 
county,  wherein  he  was  tried  and  convicted. 

In  his  petition  for  a  writ  of  habeas  corpua, 
addressed  to  this  court,  he  alleges  that  his 
confinement  and  detention  by  the  warden  of' 
the  state  prison  is  ill^al.  In  that  the  judg- 
ment or  sentence  pronounced  against  him  is 
entirely  unlawful.  Illegal,  and  void,  for  the 
reason  that  the  statute  which  defines  the  of- 
fense of  receiving  stolm  goods  prescribes  the 
only  punishment  that  can  be  Imposed  by 
law  for  that  offense. 

In  the  exercise  of  our  original  Jurisdiction 
in  such  matters,  we  issued  the  writ  to  in- 
quire into  the  legality  of  the  sentence;  there 
being  no  questloo  raised  as  to  the  court's  Ju- 
risdiction of  the  offense  and  of  the  petitions. 

The  precise  qnestltHi  before  us  Is  whether 
the  court  had  JurisdlctlcHi  to  pronouxice  the 
particular  sentence,  and  order  petttlon^s 
commitment. 

The  statute  (Rev.  Lews,  1  6648),  which  de- 
fines the  offense  of  receiving  stolen  goods 
provides  that  the  person  charged  "shall  upon 
eoDTlctlon,  be  imprisoned  In  the  state  prison 


JSX.  PARTE  WEIHBOTH  HQS 
<M7  P.) 

for  a  term  not  exceeding  five  yean^  or  by  a 
(No.  2557.)        fine  not  exceeding  one  thousand  dollars,  or 

both." 

July  25,  1922.)      xhe  Indeterminate  Sentence  Law  (Rev. 

Laws.  !  726(9.  as  amended  (Stats.  1913.  p. 
275;  Stats.  1915.  p.  192;  Stats.  1921,  p.  265), 
provides.  Inter  alib: 


"Whenever  any  person  shall  be  convicted  oi 
any  felon;  for  which  no  fixed  period  of  con- 
finement is  imposed  by  law  and  where  a  Judg- 
ment of  confinement  Is  rendered,  the  court 
shall,  in  addition  to  any  fine  or  forfeiture  which 
he  may  impose,  direct  that  such  person  be 
confined  in  the  state  prison  for  an  indetermi- 
nate term  limited  on^  by  the  minimam  and 
maximum  term  of  Imprisonment  prescribed  by 
law  for  the  offense  of  which  snch  person  shall 
be  convicted;  and  where  no  minimum  term  of 
imprisonment  is  prescribed  by  law,  the  court 
shall  fix  the  minimum  term  in  bis  discretion  at 
not  less  than  one  year  nor  more  than  five  years, 
and  where  no  maximuin  term  of  imprisonment 
la  prescribed  by  law,  the  court  shall  fix  sndi 
maximum  term  of  Imprisonment  ***** 

The  lower  court  nUmlfesHy  based  itij  ati- 

thorlty  to  pronounce  the  sentence  upon  Ute 
assumption  that  the  minimum  punishment 
prescribed  by  law  for  the  offense  of  receiv- 
ing stolen  goods  (a  felony)  Is  indeterminate, 
or,  In  other  words,  that  no  fixed  minimum  pe- 
riod of  confinement  in  the  state  prison  Is  im- 
posed for  the  offense.  And  It  Is  argued,  by 
counsel  for  the  state  that,  as  no  minimum 
term  of  imprisonment  is  prescribed  by  the 
statute  making  It  a  felony  to  receive  stolen 
goods,  the  sentence  of  petitioner  to  imprison- 
ment in  the  state  prison  for  a  term  of  not 
less  than  one  year  Is  entirely  legal.  Tn  this 
counsel  are  correct  It  is  true  the  maximum 
punishment  for  such  offense  is  prescribed, 
but  the  minimum  Is  not  fixed,  it  Is  our  view 
that  ttie  Indeterminate  Sentmce  Law,  ampng 
other  things,  was  designed  and  enacted  to 
cover  and  Include  statutes  which  fix  the  max- 
imum punishment,  but  fall  to  prescribe  the 
minimum ;  and  to  accompUsb  its  purpose  It 
expressly  provides  that — 

"Where  no  minimum  term  of  impiiwqment  if 
prescribed  by  law,  the  court  shall  fix  the  mini- 
mum term  bx  his  discretion  at  not  less  than 
one  year  nor  more  than  five  years." 

But  it  is  argued  by  counsel  for  petitioner 
that  upon  every  reasonable  intendment  the 
statute  (section  6648)  muSt  be  construed  or 
Interpreted  as  fixing  the  minimum  punish- 
ment tor  the  offense  of  receiving  stolen  goods 
at  one  day's  imprisonmesit  In  the  state  pris- 
OD,  and  the  court  ther^re  exceeded  its  Jo- 
risdiction  in  sentencing  the  petitioner  for  a 
term  of  not  less  than  one  year  in  the  state 
prison.  The  statute  (section  6648)  fixes  only 
the  maximum  punishment  and  we  are  of 
the  opinion  that  the  sentence  Is  entirely  le- 
gal. Therefore  the  petitioner  must  be  re- 
manded to  the  custody  of  the  warden  of  the 
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(Ner. 


Btate  prison,  there  to  remmfn  nntn  otherwlae 

legaUy  dtadiarged. 

DUOESB  and  CX>L3flMAZI»  JJ..  eoncnr. 


(48  N«T.  107) 

DAHLQUIST   v.    NEVADA  INDUSTRIAL 
COMMISSION.   (No.  2527.) 

(Sdpmb*  Oonrt  of  Nenda.  JToIr  26*  1922.) 

Matter   aid   Mrvanf  4»4l7(l>^ompMsa- 
tlon   talt   agalB»t   ladustiial  Commlt»lon 
oriataal  praoMdlag  Mt  triad  "d*  aova"  aa 
luua  ralM  oa  Mora  Cannluloa. 
fflnee  then  la  no  appeol  from  a  ndfaig  of 
the  Indaetrial  GonuniiBlm,  but  the  enit  fM 
compensation  brought  against  the  GMumis- 
sion  in  the  district  coart  is  an  original  suit, 
plaintiff  can  rely  in  the  district  court  on  a 
common-law  marriage  with  the  deceajsed  em- 
ployee, though  her  dalm  before  the  CMomia- 
eion  was  based  on  a  ceremonial  marriage, 
there  being  in  such  ease  no  trial  "de  noro" 
in  the  tedmleal  lenwr,  iriiich  oicnlflea  that 
,  there  had  alraadr  been  a  trial  btfore  aomo 
tribonal,  and  that  tho  trial  de  noro  waa  not 
before  a  court  npoi  an  original  hearing,  biit 
on  appeal  ' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  Second  Series,  De  Noto.] 

Appeal  from  Dlatrict  Oonrt,  Nye  Ootinty; 
Mark  B,  Avsrill,  Jadge. 

On  petition  for  rehearing.  Petition 
Hied. 

For  former  opinion,  see  206  Paa  197. 

L.  B.  Fowler,  Atty.  Gen.,  and  Robert  Rich- 
ards, Deputy  Atty.  Gen.,  for  appellant 

Harry  Dunaeatb  and  A.  IC.  Hardy,  both  of 
Tonopab,  for  respondent. 

OOLEMAK,  J.  A  very  earnest  petition  for 
a  rehearing  has  been  filed.  It  apprara  Uiat 
the  only  condnslon  reached  in  oar  former 
{pinion  complained  of  la  ttie  laat  (me  stated 
In  tbe  opinion.  In  the  petttlon  for  a  rehear- 
ing counsel  quote  in  foil  our  vlevs  expressed 
on  that  point,  and  then  observe: 

"We  dedare  that  this  question  is  a  vital 
queatioD,  not  in  ao  mndi  as  its  dedrion  af- 
fects the  respondent  or  appellant  in  the  in- 
stant eas^  bat  because,  if  the  quoted  language 
is  carried  to  its  logical  analysis,  it  is  a  man- 
date to  any  and  all  daimants  to  ignore  tbe 
act  and  its  requirements  in  eBtablishing.  or  at- 
tempting to  establiab,  jurisdictional  coDdttions 
precedent  before  the  Oommtfssion  prior  to 
prosecnting  an  action  de  novo  opon  a  reject- 
ed claim,  and  tMcause,  if  the  quoted  language 
is  not  carried  bo  its  logical  analysis,  it  leaves 
the  Commission  wiUiout  Judicial  guidance  in 
administering  the  act  estaUishing  and  creating 
it" 

GooDsti  then  ask  this  qnestlon: 

"But  does  the  court  intend  by  its  opinion 
and  dedsion  that  the  trial  de  novo  does  not 


contemplate  that  tte  JoristfetloBBl  conditions 
precedent  provided  f or  in  Oie  act  need  be  ftd- 
filled  by  the  dalmattt  to  an  award  btfore  ttt 
GommissionT 

We  may  say  tbat  we  art  entirdy  sadafled 
with  the  disposition  made  of  the  question 
nrged  upon  oar  consideration  in  tbe  petition, 
and  would  not  deem  It  necessary  to  file  this 
response  to  the  petition  but  for  the  fact  that 
we  wish  to  make  it  clear  that  we  do  not 
Intend  to  convey  any  idea  save  tbat  definitely 
expressed  in  the  oi^on.  We  are  of  tbe 
opinion  tbat  the  point  sugg^ted  by  the  query 
quoted  waa  not  b^ore  us,  and  we  do  not  xm- 
derstand  that  we  decided  it  in  our  ftmner 
oidnlon.  Upon  tbe  oral  aqnvnent  we  asked 
the  coonaet  the  question: 

"Is  there  anything  in  the  act  which  provides 
that  when  a  daim  is  presented  and  a  hearing 
had  (before  the  Commission)  and  ita  deter- 
mination entered,  as  to  the  method  of  pro~ 
cedars  theresfterT 

To  which  counsti  replied: 

"No  mcoe  than  the  blanket  atatementt  and 
the  Brown  case,  that  the  Commission  may  sua 
and  be  sued." 

Goansel  seem  to  base  their  entire  argu- 
ment apon  tbe  theory  that  the  case  in  tiie 
district  court  wherein  the  Judgmmt  wsa 
rendered  whldi  waa  appealed  to  this  court 
was  tried  by  that  court  -de  novo.  Since  the 
term  "de  novo"  means  anew,  it  may  be  that 
UteraBy  speaking,  the  trial  In  tbat  oonrt 
was  de  novo ;  bat  in  legal  parlance  the  term 
"de  novo"  signifies  that  tlkere  had  already 
been  a  trial  before  SMne  tribonal,  and  Oiat 
the  trial  de  novo  was  not  before  a  court  up- 
on an  original  hearing,  bnt  opon  appeal, 
whereas  this  case  was  originally  i»tltoted 
In  the  district  court  We  are  anre  that 
learned  counsel  are  weU  aware  of  the  terms 
of  section  1,  art  6,  of  our  Constitution,  and 
of  the  holding  in  Ormsby  County  v.  Kearny, 
87  Nev.  814,  142  Pac.  803,  and  foUowlng  In 
V.  L.  ft  S.  Co.  V.  District  Court  42  Nev.  1, 
171  Pac.  166,  wherein  It  was  held  that  tho 
Legislature  had  no  authority  to  create  a 
tribunal  with  Judicial  powers,  other  than  as 
provided  In  the  section  of  the  Conatltution 
mentioned,  from  which  an  ai^eal  might  be 
taken  to  the  district  court  In  this  state. 

We  have  not  been  dted  to  any  proTbrion 
in  the  Workmen's  Compensation  Act  (St 
1913.  c  111,  as  amended  by  St  1915,  c  190, 
St  1917,  c  283.  and  St  1919,  c.  17Q  author- 
izlng  an  appeal  from  the  Gommlsaim  to  tlie 
court  nor  do  we  understand  tlmt  It  la  con- 
tended tbat  there  can  be  such  an  aRieal.  If 
there  can  be  no  audi  ai«>eal,  we  are  at  a 
loSB  to  know  how  there  can  be  a  trial  de 
novo  before  tbat  court  of  a  matter  consid- 
ered 1^  tbe  Commission.  There  Is  absolntely 
no  connection  between  Gie  proceeding  b^ 
fore  tbe  Cbmmisslon  and  that  before  this 
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court,  nor,  at  fti^ears  from  tbe  answer  of 
counael  to  the  query  pTopounded  daring  the 
oral  argnment,  la  there  any  contention  that 
there  Is. 

Connael  relies  upon  the  following  nnthori- 
tles  to  snstaln  th^r  position:  Englebret- 
son  T.  iDd.  Acc.  Comm.,  170  OtH.  793,  161 
Pac  421;  Employers  v.  Ind.  Acc.  Oomm., 
170  Cal.  800, 151  Pac.  428 ;  TIrre  v.  Bosh  T. 
Co.,  172  App.  Wt.  886.  158  N.  T.  Snpp.  888; 
Int  H.  Co.  V.  Ind.  Comm.,  157  Wis.  167,  147 
N.  W.  S3,  Ann.  Gaa.  1916Q,  330 ;  In  re  Flerro, 
228  Maaa.  878.  Ill  N.  B.  967.  We  do  not 
think  any  of  these  cases  la  In  point.  It  ap- 
pears that  the  first  case  mmtioned  was  a 
proceeding  In  certiorari  *^der  the  provisions 
of  the  Wtn-kmen's  Oompensatltm  Act**  Jtiat 
how  It  can  be  anOiorl^  In  tbla  case  we  are 
unable  to  se&  The  secuid  case  was  before 
the  conrt,  as  appears  from  the  prellmliuuT 
statement  on  a  writ  of  rarlew.  We  are  not 
Informed  at  to  the  aothorl^  of  the  rourt  In 
sncb  mattera,  bnt  It  la  Tery  evident  that  the 
sltoatUm  was  entlrdy  miUfce  that  presented 
here.  l%e  case  of  Tlrre  t.  Bnsh  T.  Coi^  ss- 
pra,  was  one  In  irtilch  an  appeal  was  taken 
£r<mi  the  award  of  the  Commission.  Snch  Is 
not  the  case  befbre  ns.  The  case  of  Tnt.  H. 
Co.  T.  Ind.  Comm.  supra,  was  one  whldi 
was  on  review  1^  die  court  pursuant  to  ex- 
press  l^lslatlve  authml^,  and  last  case 
mentioned  was  before  the  court  im  aiipeaL 
In  eadi  of  these  cases  It  aivears  that  the 
court  waa  anthmiied  to  review  the  proceed- 
ings had  before  the  Oommlsslon.  In  Qie  case 
befrae  ns  the  conrt  reviewed  nothing;  It 
merely  determined  a  salt  commenced  before 
It  There  was  no  connection  betwe»i  the 
proceedings  before  the  Oommlarion  and  the 
court  proceeding.  We  fall  to  see  wherein 
any  of  the  cases  mentioned  Is  an  authorl^ 
In  p(rfnt 

Tbe  petition  Is  denied. 


SAinJEBS,  0.  J. 
cur. 


and  DUCKER,  J.,  «m- 


(«  Not.  my 

STATE  ex  rel.  THATCHER  et  al.  v. 
JUSTICE  COURT  OF  RENO  TP^ 
WASHOE  COUNTY  at  al. 
(No.  2514.) 

(Supreme  Court  of  Nevada.  Aug.  S,  1^) 

1.  Certiorari  «=>64<2)— Jarladlotlon  of  oonrt 
l»  limit  of  Inqnlry  open  certiorari. 

The  lunit  of  Inqtiiry  upon  certiorari  is  the 
question  of  the  jurisdiietion  of  the  court 

2.  Jaatlaee  of  the  mmw  «»I22(2)-^oiv  of 
eomplalat  aarved  oa  iefeadaat  matt  ba  oar- 
tlflad  aa  borag  a  Inie  copy  la  order  to  five 
court  JarlsdlodoB  to  aatar  defaalt  Judg- 
rneat. 

Where  the  copy  of  complaint  served  per- 
sonnlly  on  defendant  was  not  certiGed  by  the 
joatice  or  the  attorney  for  plaintiff  to  Im  a 


true  and  correct  copy  of  the  complaint  on  file 
in  the  Jnstice  conrt,  the  Justice  acquired  no 
JurlsdicdMi,  and  hence  had  no  power  or  au- 
thority to  render  a  default  Judgment  against 
defendant 

3.  Jastloes  of  the  peaoe  «=B84(6)-A¥aBt  ef 
proeees  eansot  be  waived. 

The  rule  that,  where  one  against  whom  a 
Judgment  has  been  rendered  by  default  with- 
out a  valid  servlee  of  process  appears  to  ask 
that  the  default  be  set  aside  and  for  leave  to 
answer  on  the  merita,  he  thereby  waives  want 
of  process,  does  not  apply  where  the  copy  of 
the  complaint  served  on  defendant  was  not 
certified  as  being  a  trtfe  copy  itt  the  cmnplaint 
on  file  In  the  Justice  conrt. 

4.  EleoHoB  of  rsnedle*  «s»3(l)— RasMdlea 
bald  Bot  laooaelateat 

That  defendant  in  an  action  in  a  Justice 
court  iq^wared  and  aaked  that  the  ddEaulC 
judgment  acaiust  him  be  aet  aride  <m  the 
ground  of  inadvertence  and  excusable  delay 
did  not  preclude  him  from  setting  up  In  a  ee^ 
tiorsri  proceeding  that  the  Jus^  was  wiOi- 
ont  Jurisdiction  to  render  ^e  Judgment  be- 
cause of  invalid  proccsa,  as  there  waa  notUng 
Ineonristent  between  the  rdhaedies. 

5.  Election  of  remedies  ^»3(l)— Oae  nast  re- 
sort to  one  or  two  InomslstMit  remedies  te 
eoattftate  an  election. 

The  very  essential  of  election  Is  that  a 
party  must  resort  to  one  of  two  inomsistent 
resMdtos. 

6.  Estoppel  ^»5^-Ono  mast  have  efcanged 
his  posltlen  to  his  detrtaisnt  by  eonduot  of 
the  ether  party. 

An  essential  to  the  Invoking  of  the  doc- 
trine of  estoppel  Is  that  a  party  has,  by  the 
conduct  of  the  other  party,  been  induced  to 
change  bis  position  to  Us  detriment 

Appeal  from  I>lstrlct  Coart,  Washoe  Coun- 
ty ;  Edward  F.  Lunsf ord,  Judge. 

Certiorari  proceeding  by  the  State  at  Ne- 
vada, cm  the  relation  of  George  Thatcher  and 
others,  against  the  Justice  Court  of  Beno 
Township,  Washoe  County,  and  Sidney  Cl 
IV)8ter,  Justice.  Judgment  tor  petitioners^ 
and  respondents  appeal.  Aiflrmed. 

Augustus  TUden,  at  Boio,  tor  appdlant 
Hoyt,  Norcross,  TVatdier,  Woodbum  A 
Henley,  of  Reno,  tot  respondents. 

FEB  CURIAM.  This  is  an  appeal  from  a 
Judgment  rendered  in  a  proceeding  in  cer- 
tiorari and  from  an  order  denying  a  new 
trial  therein. 

The  undisputed  facts  are  tlrnt  Augustus 
Tilden  obtained  a  Judgmait  by  default 
against  relators  in  tbe  Justice  conrt  of  Beno 
ton'uship  for  their  failure  to  appear,  answer, 
or  demur.  Seventeen  days  after  the  rendi- 
tion and  entry  of  the  Judgment  the  relators 
moved  in  said  Justice  court  to  have  the  Judg' 
ment  set  aside  and  vacated,  upon  the  ground 
of  inadvertence  and  excusable  neglect  The 
Justice  denied  tbe  motion,  and  thereafter 
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they  sued  out  a  writ  of  certiorari  to  review 
the  judgment  Upon  the  retprn  to  the  writ 
and  the  answer  of  Angnstus  Tllden  to  the 
petition  therefor,  the  rerlewlns  court  de- 
cided and  held  the  Judgment  to  be  void  for 
want  of  jurisdiction.  Counsel  for  appellant 
asserts  that  the  Judgment  Is  against  law,  and 
that  the  evidence  Is  insufficient  to  support 
the  Judgment 

[1]  The  rule  is  so  well  established  that  the 
limit  of  the  inquiry  upon  certiorari  is  the 
question  of  the  jurisdiction  of  the  court,  that 
it  should  never  again  be  questioned,  "directly 
or  Indirectly,  In  this  Jurisdiction.  Ignoring, 
then,  all  errors  of  law  and  the  Insufficiency 
of  evidence  except  in  so  far  as  they  relate  to 
tbe  question  of  jurisdiction,  we  shall  inquire 
whether  the  return  shows  that  the  Justice 
court  exceeded  Its  jurisdiction. 

[2]  It  is  conceded  that  the  copy  of  the 
complaint  served  personally  upon  relator  was 
not  certlQed  by  the  Justice  or  tbe  attorney  for 
I^alntlfT  to  be  a  true  and  correct  copy  of  the 
complaint  on  file  In  the  Justice  court  The 
reviewing  court,  upon  the  authority  of  Mar- 
tin V.  Justice  Gotrt  of  Elko  Tp.,  44  Nev.  140. 
190  Pac.  977,  held  this  to  be  a  Jurisdictional 
requirement  and  that  the  Justice  was  with- 
out Jurisdiction,  i>ower,  or  authority  to  ren- 
der the  Judgment 

[3]  Counsel  for  appellant  does  not  questltm. 
this  authority,  but  invokes  the  rule  that  If 
one  against  whom  a  Judgment  has  been  ren- 
dered by  default  without  a  valid  eervlcn  of 
process  appears  to  ask  that  tbe  default  be 
set  aside  and  for  leave  to  answer  on  the  mer> 
Its,  he  thereby  waives  the  want  of  process. 
It  Is  not  for  want  of  process  that  relators  at- 
tack the  judgment  but  for  the  failure  of  the 
plaintiff  or  the  Justice  to  comply  with  what 
the  court  held  In  the  Martin  case  to  be  a  Ju- 
risdictional requirement  of  the  statute. 

This  court,  in  Iowa  M.  Co.  t.  Bonanza  M. 
Co.,  16  Nev.  at  page  73,  said: 

"There  is  a  marked,  and  in  many  respects. 
Important  and  substantial  distinction,  between 
defects  in  practical  proceedings,  which  consti- 
tute mere  irregularities,  or  such  as  render  tbe 
proceeding  a  total  oullLty  and  altogether  void. 
Where  the  proceediog  adopted  ia  that  pre- 
scribed by  tbe  practice  of  the  court  and  the 
error  is  merely  in  tbe  manner  of  conducting 
it,  such  an  error  is  an  irregularity,  and  may 
be  waived  by  tbe  laches  or  subsequent  acts  of 
the  opposite  per^;  but  where  the  proceed- 
ing is  idtogether  unwarranted,  totally  i^Bsiin- 
ilar  to  that  which  the  law  authorizes,  then 
the  proceeding  i«  a  nullity,  and  cannot  be 
made  regular  by  any  act  of  either  party." 

We  are  not  disposed  to  change  tbe  rule 
thus  adopted.  Sustaining  the  rule  are; .  Bas- 
kins  V.  Wyids,  39  Ark.  347 ;  Southern  B.  & 
U  Ass'n  V.  Hallum,  59  Ark.  583,  28  S.  W. 
420;  Correll  v.  Grelder,  246  III.  378,  92  N. 
E.  266,  137  Am.  St.  Bep.  327;  MUls  v.  State, 
10  Ind.  114;  Osborn  v.  Cloud.  21  Iowa,  238; 
Boals  V.  Shules,  29  Iowa,  607;  Mayfleld  v. 


Bennett  48  Iowa,  194 ;  Godfrey  t.  Valentine, 
39  Minn.  336,  40  N.  W.  163,  12  Am.  St  Kep. 
657;  Roberts  v.  Railway  Co.,  48  Minn.  621, 
51  N.  W.  478;  Spencer  v.  Court  of  Honor, 
120  Minn.  422,  139  N.  W.  815;  McGuinness 
V.  McGuinness,  72  N.  J.  Eq.  3S1,  68  AtL  768; 
Yorkft  V.  Yorke,  3  N.  0.  343,  65  N.  W.  1095. 
And  see  Simensoi  r.  Slmensoi.  18  N.  D.  S06, 
100  N.  W.  70a 

[4,  E]  We  do  not  think  there  Is  any  ground 
for  tbe  contention  that  there  was  such  an 
election  of  remedies  as  precluded  the  prose- 
cution of  this  proceeding.  The  very  essen- 
tial of  election  is  that  a  party  must  resort  to 
one  of  two  Inconsistent  remedies.  Bot>ertson 
V.  Robertson,  43  Nev.  50,  180  Pac.  122,  187 
Pac.  029.  There  Is  nothing  Incwisisteat  be- 
tween the  remedy  resorted  to  in  the  Justice 
court  and  in  this  proceeding. 

[6]  As  to  the  contention  of  estoH>el,  we 
need  only  say  that  an  essential  to  the  suc- 
cessful invoking  of  the  doctrine  of  estoppel  Is 
that  a  party  has,  by  the  conduct  of  the  other 
party,  been  Induced  to  change  his  position  to 
his  detriment  Sharon  v.  Mlnnock.  6  Nev. 
377.  There  has  been  no  change  of  position 
on  tbe  part  of  appellant  such  as  contem- 
plated 1^  tbe  law. 

The  Judgment  is  aflBrmed. 


<1U  Kan.  732) 
PHILLIPS  at  aL  v.  OKEY.  (No.  23865.) 

(Supreme  Coort  of  Kansas.    July  S,  1922.) 

fByllabiu  Iv  the  Court.) 

1.  Master  and  servant  «=9405(4)—EvldeRc«  as 
to  casse  of  death  of  miner  wUhia  Compsasa- 
tlon  Act  held  Issuffiolent. 

In  an  action  for  compensation  for  the  death 
,of  an  employee  on  the  ground  that  bis  injury 
and  consequent  death  were  caused  by  breath- 
ing bad  air  in  tiis  em|do7er*s  mine,  when  the 
state  of  tbe  evidence  was  such  that  the  trial 
court  was  constrained  to  find  that  there  was 
"not  sufficient  evidence  to  show  that  the  death 
[of  the  workman]  was  caused  by,  or  contributed 
to,  hy  the  breathing  of  the  bad  air,"  and  when 
the  evidence  was  uncertain  as  to  what  did  cause 
the  workman's  death,  there  was  no  error  in  the 
trial  court's  refusal  to  make  a  finding  thereon. 

2.  Trial  «=»395(l)~FlndinB  of  fact  is  har- 
mony with  evidence  accepted  Iqr  oourt  held 
sufflcieot. 

The  findings  of  fact  were  in  harmony  with 
the  evidence  to  which  the  trial  court  gave 
credence,  and  they  were  sufficiently  pertinent 
and  comprehensive  to  satisfy  the  mandate  of 
Civ.  Code,  {  297  (Gen.  St  1915,  {  7197). 

3.  Trial  €=>395(l)— Court  not  bound  in  mak- 
ing findings  of  fact  to  follow  categorical  out- 
line submitted  by  litigants. 

In  makiDft  findings  of  fact  as  required  by 
Civ.  Code,  i  297  (Gen.  St  1916,  |  7107),  the 
trial  court  is  not  bonad  to  adopt  and  follow  a 
categorical  outline  of  questions  of  fact  sub- 
mitted by  the  litigants  or  either  of  them. 
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Appeal  from  IHatrict  Court,  Qierokee 
Goimt7. 

Action  by  Laura  Phillips  and  othem,  by  a 
next  friend,  against  O.  D.  Okegr.  Jndgment 
for  detendant,  and  plMntiffa  appeal.  Af- 

llrmed. 

Skldmon  ft  SUdmore^  of  Oolumbua.  for 
appellants. 

O.  W.  Bamsbaw,  of  Joplin,  Mo.,  and  Don 
H.  Elleman,  of  Columbos,  for  ai^Uee. 

DAWSON,  J.  This  was  an  action  for  an 
allowance  under  the  Workmen's  Comp«isa- 
tioD  Act  (Laws  1911,  c.  218.  as  amended  by 
L8™s  1913,  c.  216). 

[1]  The  plalnttfTs  are  the  wife  and  chil- 
dren of  the  late  John  Henry  Phillips,  who  In 
his  lifetime  had  been  a  miner  and  employed 
the  defendant  for  a  short  time  during  the 
year  1920.  On  Angnst  8,  the  air  compressor 
in  defendant's  mine  l>ecame  defective,  and 
the  air  became  so  foul  that  Phillips  and  his 
fellow  miners  had  to  be  takea  out  of  the 
mine  twice  during  the  day.  Some  of  the 
workmen,  Including  Phillips,  were  somewhat 
affected,  temporarily  at  least,  by  the  bad  air. 
That  night  the  defendant  was  111  at  his  home. 
About  ten  days  later,  a  doctor  was  called,  and 
he  found  that  Phillipa  "was  sufFerlDg  palu 
and  had  a  chill  and  some  fever."  The  doctor 
said  he  "could  not  ascertain  the  cause  of  bis 
Illness.  *  *  *  It  might  possibly  be  the 
bad  air  be  had  breathed  in  the  mine.  •  •  * 
He  spit  up  substances,  *  *  *  in  a  smoky 
condition,  •  •  •  attended  Phillips  about 
six  times.  *  *  *  An  abscess  formed  and 
afterwards  broke  In  the  chest.  •  He  reported 
to  the  state  board  of  health  an  abecem  on 
the  lungs,  •  •  •  could  not  say  what 
caused  his  death.  It  was  due  .to  formed  ab- 
scess."  Phillips  died  on  September  B.  1020. 

The  counter  abstract  sui^lles  the  attending 
Idiysldau's  testimony  in  greater  detail: 

"Q.  I  wiah  yott  wonid  state  bis  condition'  a 
little  more  folly.  Did  he  spit  np  anything?  A. 
The  first  trip  I  made  to  the  man,  be  did  not,  but 
the  second  trip,  this  abscess  had  broken,  and  he 
was  spitting  up  this  matter. 

"Q.  Now,  Doctor,  was  yoa  able  to  ascertain 
the  cause  of  this  lllnesa?    A.  No.   *   *  * 

"Q.  Yon  SB7  that  an  abscess  formed  and 
afterwards  broke  in  his  chest?  A.  Yes, 
sir.  •  •  • 

"Q.  Is  that  your  judgment  as  to  what  caased 
his  deaUi?  A.  I  could  not  say  what  caused  his 
death.  It  was  due  from  the  abseess  that  cans- 
ed  his  death.  •  •  * 

•♦By  the  Court:  Dr.  Jones,  have  you  a  Judg- 
met  as  to  how  long  that  abscess  was  there?  A 
I  have  not;  no  sir.  I  have  no  history  of  it  and 
no  way  of  diagnosing  that" 

There  was  considerable  eyidence  Intro- 
duced on  both  sides,  from  which  the  trial 
coTurt  might  possibly  have  found  elth^  way 
as  to  the  main  Issue  of  fact ;  but  among  the 
findings  which  the  trial  court  did  make  are 
these: 
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"3.  The  court  further  finds  that  there  is  not 
sufficient  evideiice  to  show  that  the  death  of 
said  John  Henry  PhilUps  was  caused  by,  or 
contribnted  to,  by  the  breathing  the  bad  air 
on  August  8,  1920.  •   •  • 

"6w  That  no  notice  of  the  alleged  injury  was 
ever  given  defendant,  nor  was  any  claim  for 
compensation  made  upon  die  defendant  until 
the  service  of  summons  In  this  action  which 
was  on  the  12th  day  of  November,  1920." 

Judgment  for  defendant  was  r«idered  pur- 
siunt  thereto,  and  plalntilTs  appeal. 

They  complain  of  the  trial  court's  refusal 
to  find  "what  was  the  cause  of  the  death  of 
John  Henry  Phllllpe."  But  surely  that  was 
not  error.  It  was  Incumbent  on  the  idaln- 
tlffs  to  prove  to  the  satisfaction  of  the  trial 
court  that  the  death  of  Phillips  fiowed  from 
an  Injury  which  he  bad  received  In  the  course 
of  his  employment  In  defendant's  mine.  This 
they  failed  to  do.  The  immediate  cause  of 
his  death  was  the  abscess;  but  the  doctor 
who  attended  him  could  not  tell  what  caused 
the  abscess ;  and  neither  he  nor  either  of  the 
other  two  medical  experts  called  as  witness* 
es  would  concede  more  than  a  poaslblU^ 
that  the  bad  air  PhiUtps  had  Inhaled  on  Au- 
gust 8  had  caused  the  abscess,  although  two 
of  them  testified  that  it  might  possibly  have 
aggravated  an  existing  abscess.  Since  there 
was  no  convincing  testimony  that  the  ab* 
scesa  was  caused  or  aggravated  by  the  tonl 
air  In  the  mine,  the  trial  court  properly  re- 
fused  to  trace  Phillips'  injury  and  death  to 
anything  arising  out  of  and  In  the  cou»e  of 
his  employment  What  else  may  have  caused 
the  abscess  and  consequent  death  was  not  a 
primary  concern. 

[2]  Complaint  Is  also  made  because  tb» 
trial  court  refused  to  find  whether  Phillips 
was  made  sick  by  the  bad  air  in  the  mine 
and  whether  he  ever  recovered  from  such 
sickness.  Tbis  criticism  is  IQ  founded.  The 
trial  «ourt  did  find: 

"That  some  of  said  men.  Including  Phillips, 
became  affected  to  some  extent  on  account  of 
said  bad  air  and  said  Phillips  went  home  about 
4  o'clock  that  afternoon  after  being  so  hoiated 
from  said  mine  and  still  f«lt  some  ^ects  of 
said  bad  air.  That  on  the  following  day,  and 
for  some  days  thereafter,  he  remained  at  home 
aod  wag  in  bed  a  part  of  the  time  and  was  up 
a  part  of  the  time,  and  on  the  18th  day  of 
August  a  physicien  was  called,  and  on  bis  sec- 
ond visit,  probably  two  or  three  days  later,  as- 
certained that  the  patient  was  suffering  from 
an  abscess  on  the  lung,  which  abscess  resulted 
in  bis  death  on  September  11^  1^0." 

[S]  It  was  not  necessary  that  the  trial 
court's  special  findings  of  fact  should  follow 
the  categorical  outline  submitted  by  counsel 
for  idahitlffs.  The  court^s  findings  as  made 
fully  satisfied  the  mandate  of  the  Civil  Code 
(Civ.  Code,  i  297;  G«i.  St  191B,  |  7197; 
In  re  Appeal  from  Survey,  108  Kan.  222,  1ST 
Pac.  677;  Alexa  r.  Alexa.  108  Kan.  88, 
183  Pac  1088), 
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In  Tlew  of  the  fore^lng,  the  correctnegs 
of  the  trial  court's  finding  that  there  wai  no 
notice  given  to  tba  defmdant  ot  PtdUipd*  lu- 
]nT7  and  that  no  datm  for  compeoiMtlon  had 
been  made  becomes  Immaterial. 

The  record  dlsdoaea  no  prejudicial  error, 
and  the  Judgmoit  la  affirmed. 

All  the  Justice  concurring 


SMITH  V.  MeHENRY  et  al.   (No.  33791.) 

(Supreme  Oonrt  of  KaiiBas.   May  8, 1922.  Mo- 
tioD  for  Behearing  Denied  July  8,  1922.) 

I.  Daedt  «=9l9S(l)— WHh  «=»58(l)— May  be 
set  asMe  beoaase  of  fldaelary  relatioat  Of 
partiet;  owner's  contract  to  give  aaetbar  bar 
laad  la  oonslderatloa  of  support  beli  aat  pro- 
eirod  by  fraad  or  indae  laflaenoe. 
Althoagh  a  deed  based  apon  a  valuable  con- 
sideration, as  well  as  a  mere  gift,  maj  be  set 
aside  under  some  circamBtances  because  of  the 
relations  of  the  parties,  where  no  farther  show- 
ing of  fraud  or  undue  influence  has  bean  mads, 
and  no  proof  of  fair  dealing  has  been  supplied, 
(t  is  held  that  in  th«  present  case  the  evidenc* 
does  not  support  a  finding  that  the  ccrntract  in 
4ioestion  was  procured  by  fraud  or  nndoe  Infln- 
cnee. 

S.  Wllh  «»88(5)— Centraet  to  eoavay  laid  la 
ooBslderatloN  of  sapport  duHag  lifetime,  If 
sot  operative  at  deed  or  will,  sffeotlve  as  oos- 
traot. 

A  writing  by  which  the  owner  of  land,  In 
consideration  of  the  other  par^  thereto  sup- 
porting her  during  her  life,  agreed  to  give  and 
conrey  it  to  him  "either  by  last  will  and  testa- 
ment, or  in  lieu  thereof,  this  instrument  to 
operate  in  all  respects  as  a  good  and  snffident 
•conveyance,"  Is  ^Id,  even  if  not  t^erative  as 
either  a  deed  or  a  wUI.  to  be  effective  as  a  con- 
tract that  he  should  have  the  land  at  her  death. 

3.  wms  «»68-EvldeBee  held  to  shew  per- 
fornaaos  ef  aareeaeat  to  support  eweer  la 
ooBsldmtloa  of  owner's  Mreemeat  to  give 
or  eoavey  land. 

The  fact  that  after  execution  of  the  con- 
tract described  in  the  foregoing  paragraph  the 
grantor  allowed  a  will  she  had  previously  exe- 
cuted, which  devised  to  the  grantee  the  land  in 
•question  and  other  property,  to  remain  until 
her  death  unrevoked  and  unchanged,  shows  an 
acceptance  on  her  part  of  bis  performance  of 
Us  agreement  to  sopport  her.  The  perform- 
ance of  other  agreements  on  his  part  Is  held  to 
have  been  sufficiently  excused. 

On  Motion  for  Rehearing. 

4.  Wilts  ^96— Coatraet  to  leave  another  all 

property  remaining  at  death  does  not  affect 
subseiiuent  contract  that  land  owned  at  death 
shall,  on  death,  go  to  another  In  oonsldera- 
tlott  of  support. 

The  fact  that  one  has  made  a  binding  con- 
tract to  leave  to  another  all  the  property  re- 
maining to  him  at  hie  death  does  not  prevent 
his  making  a  later  valid  contract  that  a  tract  of 
land  then  owned  by  him  shall  upon  his  death 


go  to  a  Afferent  person  In  eonslderatlfm  of  his 
caring  for  him  during  the  rest  of  his  life.  The 
first  contract  has  relation  to  the  property, 
which  op  to  the  time  of  his  death  remains  eob- 
Jeet  to  his  disposal,  and  the  use  in  good  faith  of 
a  particalar  piece  of  property,  althoagh  com- 
priaing  practically  his  entire  estate,  to  secure 
bis  maintenance  during  his  life,  withdraws  it 
from  that  category,  fivea  if  a  wUI  is  made 
devising  the  tract  in  pnrsoance  of  die  second 
cmitraet,  the  penm  named  aa  devisee  aeqolres 
his  ri^ts  with  respect  thereto  through  the  cm- 
tract;  the  devise  serving  merely  to  transfer  the 
formal  legal  title  in  accordance  wiUi  the  agree- 
meat. 

Appeal  tnm  District  Oonrt,  Washington 
County. 

Action  bf  Geo.  A.  Smith  against  O.  L  He> 
Henry  and  otben.  Judgment  fw  i^aintUf, 
and  named  dtfendant  appeals.  Reversed  and 

rananded,  wl^  directions. 

Monroe,  Harsh  &  Monroe,  of  Topdka,  for 
appellant 
N.  J.  Ward,  of  Belleville,  for  appellee. 

MASON,  J.  This  case  Involves  a  contro- 
versy as  to  the  right  to  an  80-acre  farm  for- 
merly owned  by  Helen  Smith,  the  widow  of 
Daniel  Smith,  who  died  In  1912,  the  claim- 
ants being  George  A.  Smith  and  O.  I.  Mc- 
Henry.  The  claim  of  the  plalntUT  George  A. 
Smith,  is  based  ui^on  two  oral  contracts  with 
bis  foster  parents,  Daniel  and  Helen  Smith, 
to  the  effect  that  when  the  survivor  of  them 
died  he  was  to  have  all  the  property  left, 
in  consideration  for  certain  services.  The 
claim  of  McH«iry,  a  defendant,  la  baaed  up- 
on a  written  contract  entitling  him,  as  he 
contends,  to  the  tract  referred  to  upon  the 
death  of  Helen  Smith,  In  consideration  of  his 
caring  for  her  from  the  time  it  was  entered 
Into  and  in  dlsdbarge  of  an  existing  indebt- 
edness of  f  1,600.  The  court  allowed  HcHoi- 
ry  a  lien  for  the  $1,600,  but  otherwise  the 
plaintiff  recovered  Judgment  McHenry,  who 
will  be  r^erred  to  as  the  def^dant,  ai^>eal8. 

The  trial  court  found  specifically  that  the 
contracts  under  which  the  plalntlfl  claimed 
had  been  entered  into,  and  that  be  had  per- 
formed both  on  his  part;  that  the  wrlttai 
contract  relied  upon  by  the  defendant  bad 
been  procured  by  fraud  and  undue  Influence, 
and  that  he  bad  not  performed  the  obliga- 
tions he  had  assumed  under  It  The  defend- 
ant asserts  that  while  there  was  evidence  to 
the  effect  that  Daniel  and  Helm  Smith  had 
inromised  the  plaintiff  that  he  should  be 
adc^ted  and  treated  as  tbelr  heir,  there  was 
none  tending  to  show  any  agreement  that 
would  prevent  them  from  disposing  of  all 
their  property  dsewhere  by  wUl.  We  shall 
assume  that  upon  this  proposition  the  evi- 
dence supports  the  finding,  and  that  the 
plaintiff  in  addition  to  having  Uie  rights  of 
an  heir,  was  entitled  to  any  property  left  by 
Mrs.  Smith,  who  survived  her  husband,  which 
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was  vltttto  htr  power  to  dispose  of  by  vni. 
tJpob  that  assnmptlon  the  case  mvst  be  de- 
termined acdordliig  to  tbe  elfect  glvai  to 
tbe  written  contract  relied  upon  bj  tbe  de- 
ftndant 

[1]  1.  Tbe  defoidflnt^  moOier,  wblle  sot 
related  to  the  SmlOiit  had  beu  reared  In 
tfaelr  hom^  and  tbe  defendant  lived  there 
from  boyhood  until  be  was  married.  Mra. 
SmlOi  lived  with  hfan  dnrtng  the  last  years 
of  her  life  upon  the  farm  now  In  dlq;>nte. 
She  appears  to  have  beoi  abont  68  years  old 
at  the  time  the  contract  was  executed,  and 
died  some  6  years  later.  Tbe  itelntiff  con- 
tenda  that  reasm  of  the  fldnciaEy  relatton 
which  the  defendant  snstabied  toward  Mrs. 
Smllii  her  assent  to  the  written  contract 
mast  be  presomed  to  have  been  obtained  by 
nndve  Influence,  and  that  in  order  to  derive 
a  boieflt  therefrom  tbe  defendant  was  re- 
quired to  prove  tbe  contrary.  Tbe  defendant 
maintains  that  tile  rule  Invoked  does  not 
ai^dy  bere^  tbe'conlract  being  based  upon  a 
valuaUe  omsUeration  and  the  relation  of  the 
parties  not  being  such  as  to  give  rise  to  tbat 
presumption.  The  rule  Is  often  stated  as 
though  applying  only  or  especially  to  vol- 
untary ccmveyancee  or  gifts  Inter  vivos. 
Smith  T.  Smith,  84  Kan.  242,  U4  Pac.  246, 
and  note  In  85  U  IL  A.  (N.  S.)  950;  12  B. 
C.  U  968,  note  6;  14  A.  ft  XL  Bncyc.  of  L. 
1011.  A  deed  or  contract,  based  upon  a 
valuable  consideration,  may,  however,  un- 
der some  drcnmstances  be'  set  aside  because 
of  the  relations  of  ttie  parties,  where  no 
further  showing  of  fraud  or  undue  Influence 
has  been  made,  and  no  proof  of  fair  dealing 
has  been  auc^lied.  6  B.  O.  L.  637;  note,  21 
Am.  St  Bep^  103.  See,  also,  18  a  J.  422, 
note  96. 

"While  cqnity  does  not  deny  the  posBlbilltr 
of  valid  transactlonB  between  the  two  partiei, 
yet  becanse  every  fiduciary  relation  implies  a 
condition  of  superiority  held  by  one  of  the  par- 
ties over  the  other,  in  every  transaction  be- 
tween tbem  by  which  the  superior  party  ob- 
tains a  possible  benefit,  equity  raises  a  pre- 
sumption against  its  validity,  and  caate  opon 
that  par^  the  burden  of  proving  affirmatively 
its  compliance  with  eqaitable  reiinisites,  and  iriF 
thereby  overcoming  the  presumption."  2  Pom- 
eroy's  Bq.  Jar.  f  966. 

Tbe  lawyer  by  whom  the  contract  In  ques- 
tion was  prepared  and  in  whose  office  It  was 
executed  testified  that  Mrs.  Smith  came  to 
see  him,  accompanied  by  two  friends,  who 
signed  It  as  witnesses ;  tbat  be  bad  bad  no 
previous  conversation  about  tbe  matter  with 
tbe  defendant;  that  the  data  were  fumisbed 
him,  and  tbe  instrument  was  drawn  Iwfore 
the  defendant  arrived;  and  tbat  tbere  was 
nothing  to  indicate  that  tbe  agreement  was 
not  her  free  and  voluntary  act  While  the 
trial  court  was  not  bound  to  accept  the  tee- 
timcHjy  of  any  witness,  tbere  la  nothing  what- 
ever In  tbe  record  to  suggest  Uiat  full  cre- 
dence was  not  given  to  this  version  of  what 


took  place  at  tbe  thne  ot  Oa  pr^aiation  and 
signing  of  the  instrument  or  that  Oiere  U 
any  doubt  of  its  correctnesa.  The  testimony 
of  the  two  witnesses  referred  to  was  to  the 
effect  that  they  were  fellow  duuch  mem- 
bers of  Mrs.  Smitit;  tiiat  they  came  with 
her  at  her  requot,  liAw  stattaw  In  a  genovl 
way  the  purpose  of  tlw  visit;  and  that  there 
were  no  Indications  of  any  duress  exercised 
upon  her.  ^thout  attempting  to  lay  down 
any  general  rule  by  which  more  or  less  simi- 
lar eases  may  be  solved,  we  hold  that  what- 
ever tendmcy  the  rdatlffli  of  the  parties  may 
tiave  had  to  cast  suspicion  upon  the  good 
fidth  of  the  transacticai,  and  to  call  tor  evi- 
dence of  voluntary  consent  on  the  part  of 
Mrs.  Smith,  was  fully  met  by  this  uncon- 
tradicted evidence  of  wliat  actually  took 
place  when  the  contract  waA  signed,  and  that 
If  it  is  to  be  held  Invalid,  it  must  be  by  rea- 
son of  other  evidence  trading  to  show  tiie 
exercise  of  undue  Influence  or  fraud. 

No  sndi  evidence  was  produced,  unless  It 
Is  to  be  found  in  testimony  that  may  be  Qius 
summarised :  Mrs.  Smitli  often  said  that  the 
defendant  vranted  a  deed  to  the  farm;  Otat 
ho  was  always  "shonldering  around  after  her 
for  iV ;  that  he  was  devUIng  her  all  tbe  time 
about  the  place,  and  she  could  not  stand  it 
down  there,  but  she  would  not  let  him  or 
any  one  dse  have  a  deed  to  it  until  she  vras 
through  with  it  and  had  refused  to  make 
a  deed;  that  she  had  fixed  everything  the 
best  she  knew  how— tiie  best  way  she  knew 
wltlunit  deediiuE  it  but  be  did  not  seem  satis- 
fied—that tie  would  have  to  be  sattsfled  with 
what  she  had  done.  (It  does  not  appear 
whether  these  statements  were  made  before 
or  after  the  necution  of  the  oontract;  a 
part  of  the  language  seems  to  Indicate  the 
latter.)  She  said  that  Uie  home  was  un- 
pleasant; there  was  so  much  ivofane  lan- 
guage ;  that  at  oue  time  when  she  bad  start- 
ed to  go  te  a  neighbor's  the  defendant  took 
her  back  and  aat  her  down  In  a  chair  not 
very  easy,  and  told  her  she  could  not  go. 
She  would  sometimes  visit  at  the  home  of 
friends  and  pay  her  board.  One  Ohrlstmas 
the  defendant  had  been  tantalizing  her  about 
his  contract  with  ber,  and  she  went  to  her 
room.  He  followed  her  in,  and  told  her  If 
she  wanted  to  lie  down  to  come  out  on  the 
coudi,  so  she  would  not  catch  cold.  Be  took 
ber  by  tbe  arm  and  brought  her  out  and 
threw  her  on  the  conch  not  very  easy.  One 
wltoeas  characterized  her  as  "old,  not  very 
strong,  snd  feeble  and  childish."  Another 
said  she  seemed  to  be  a  woman  tbat  had  a 
will  of  her  own  with  respect  to  making  tbe 
deed,  but  otherwise  she  was  not  She  exe- 
cuted the  contract  In  question,  and  also  the 
will  hereafter  referred  to,  by  making  ber 
mark.  Many  checks  drawn  by  Mrs.  Smith 
were  witnessed  by  the  defendant  Presum- 
ably a  short  time  after  the  «mtract  was  exe- 
cuted a  neighbor,  who  had  noticed  the  de- 
fendan^s  riding  around  two  or  three  thnea^ 
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aald  to  bim  that  he  bad  been  rldios  around 
a  good  deal.  He  answered,  "Yes;  I  am 
through  now."  He  was  asked  If  be  had  Us 
business  fixed  up  now,  and  said,  "Yes;  I 
got  It  fixed,  and  fixed  the  war  I  waat  it» 
too." 

The  court  does  not  regard  ttils  erldenoek  or 
other  evidence  ot  the  same  general  diarao- 
ter,  as  having  any  snbstantlal  tendency  to 
show  the  exercise  of  undue  Influence  upon 
Mrs.  Smith,  or  the  perpetration  of  any  fraud 
upon  her.  A  presumption  of  undue  lnflu«ice 
arises  more  reatUly  with  respect  to  the  aecu* 
tion  of  a  deed  or  contract  than  of  a  wiU. 
Ginter  t.  OInter,  19  Kan.  721,  744,  101  Fa& 
634.  643.  22  I*.  B.  A.  (N.  SO  1024.  But  In 
either  case,  In  order  for  the  evidence  to  be 
suffldent  to  warrant  setting  aside  the  In- 
stmment  upon  that  ground,  It  must  diow 
that  a  real  consent  was  laddng.  "The  un- 
due Influence  for  wbldi  a  will  or  deed  will 
be  annulled  mtut  be  such  as  that  the  par^ 
maklnR  it  has  no  free  will,  but  stands  In 
vinculls."  Conley  t.  Nailor,  118  V.  S.  127. 
1S4. 13.9,  «  Sup.  Ct.  1001. 1005  (SO  I..  Ed.  112). 
"In  order  to  render  a  deed  v(^d,  It  must 
ojtente  to  deprive  the  grantor  of  his  free 
agency,  by  substituting  for  bia  win  mat  of 
anotiier.  It  does  not,  therefore,  conalst  in 
mere  gratitude  fw  kindness,  affection,  or  e«- 
•leem,  where  a  eonveyamee  la  Induced. 

*  *  nor  In  a  mere  dedre  by  ttw  caa- 
veyance  to  gratify  tbe  widiee  of  anoOier. 
If  the  free  agency  ot  tbe  gnntor  Is  not 
Impaired,  nor  even  In  snggestloiis,  entreaties, 
and  Importunities,  short  of  exactions  over* 
powering  Oie  f^antur*s  volition,  *  • 
8  a  C.  li.  1032. 

[I]  2.  Tbe  i^aintur  emtende  that  the  con- 
tract was  not  effective  as  a  deed  because  It 
was  testamentary  In  Its  nature,  and  was  not 
effective  as  a  win  because  it  was  not  pro- 
bated. It  contained  an  agreement  on  the 
part  of  Mrs.  Smith  **to  jlve,  and  to  convey, 
either  by  last  win  and  teatament,  or  In  lien 
thereof,  this  instrument  to  opmte  In  aU  re- 
flects as  a  good  and  snfllclent  conveyance 
ot  tile  following  described  real  estate,"  and 
this  agreement  among  others  on  the  part  of 
the  defendant,  "upon  tbe  death  of  the  said 
party  of  tbe  first  part,  the  foregoing  condi- 
tlona  having  been  carried  out.  and  the  title 
to  said  lands  vesting  in  him  by  virtue  here- 
of, to  pay.  or  cause  to  be  paid,  within  three 
months  from  such  time,  the  sum  of  $100  in 
cash  to  O.  A.  Smith."  It  was,  at  all  events, 
a  vaUd  contract  that  In  consideration  of  the 
$1,000  for  which  she  was  already  Indebted  to 
the  defendant  and  of  his  caring  for  her  and 
furnishing  ber  a  home  during  the  rest  of  her 
life,  and  of  other  agreements  on  bis  part,  he 
was  to  have  the  farm  at  her  death.  If  It  had 
beoi  a  will,  It  would  at  the  same  time  have 
been  a  contract,  and  while  revocable  In  Its 
aspect  as  a  wfll  would,  notwithstanding  sncb 
a  revocation,  have  been  enforceable  as  a 
contract  Nelson  t.  Schoonover,  88  Kan.  888| 


131  Pac.  147.  the  prior  contract  vrtttt  Okt 
plaintiff  Interposed  no  obetade.  That  pro- 
vided that  wliatevw  pH^ierty'waa  left  un- 
dlqwsed  of  at  the  death  of  Mrs.  Smith  riiould 
go  to  the  plalnUfl.  It  did  not  iHrevent  her 
disposing  of  the  fiirm  during  ber  lifetime. 
She  coald  sell  It  ov  mortgage  it,  or  pertaape 
even  give  It  away.  At  aU  events  she  could 
contract  with  referokce  to  It  She  oonld  use 
It  as  She  did  as  a  means  for  provMlng  for 
her  future  support  Whether  the  Instrument 
vnu  Itself  sufficient  to  pass  a  legal  title  to 
the  def^dant  at  once  or  at  the  time  of  BIra. 
Smith's  death  Is  not  now  Important  It  was 
at  least  as  effective  as  the  familiar  type  of 
oral  contracts  which  are  often  enforced, 
where  a  pranlae  made  tbat  In  return  for 
aervlces  ttie  pers(m  performing  them  shaU  re* 
celve  certain  property  at  tbe  death  of  the 
owner.  Moreover,  about  two  years  btfore 
this  contract  waa  entered  Into,  Mrs.  Smltb 
had  executed  a  will  yrtMh  was  duly  probat- 
ed, leaving  $100  to  tbe  plaintiff  and  giving 
the  rest  of  her  pn^ierty  to  tbe  deftodant 
No  reason  is  apparent  why  the  contract  may 
not  be  interpreted  as  <me  to  give  the  plaintiff 
the  farm  by  will,  effectuated  on  the  part  of 
Mrs.  Smith  by  allowing  the  wlU  she  had  al- 
ready made,  which  gave  him  that  with  her 
other  property,  to  remain  unChuiged.  The 
^alntlff  suggesta  that  the  wiU  referred  to 
was  revoked  by  the  later  instmmoit,  whic3i 
was  in  Itself  a  wiU.  If  it  should  be  regarded 
as  a  will,  not  being  inconsistent  with  that 
already  executed,  it  could  not  effect  ito  rev- 
ocation. 40  Gyc  1173. 

[3]  8.  Tbe  court  found  that  the  defmdant 
had  failed  to  perform  tbe  contract  on  his 
part  In  that  he  did  not,  as  bis  agreement  re- 
quired, furnish  Mrs.  Smith  with  a  suitable 
home  or  provide  her  <me  elsewhere,  or  make 
semi  annual  payments  to  her.  or  pay  the  ex- 
penses of  her  -last  licknesa  and  funeral,  or 
erect  a  monument  over  her  grava  The  de- 
fendant argues  that  so  tax  aa  concerns  her 
support  which  would  Include  the  payment  of 
money  for  her  necessary  expenses,  dm  objec- 
tion Is  one  that  could  only  be  raised  by  Mrs. 
Smith  herself.  Where  a  deed  has  been  exe- 
cuted in  coimtderation  ct  tbe  grantee  under^ 
taking  to  support  the  grantor  for  Ute,  there 
are  cases  holding  that  the  grantee's  failure 
to  perform  his  agremnent  can  be  taken  ad- 
vantage of  only  by  the  grantor.  18  O.  J.  170. 
note  68;  18  C.  J.  864,  365,  note  15(14 ;  Roche 
r.  Roche.  286  lU.  836^  121  N.  &  621.  The 
reastms  given  for  tbe  rule  may  not  apply 
where  the  instrument  executed  Is  not  a  deed, 
but  a  contract  to  make  a  will,  no  questltm 
there  arising  as  to  a  f orf^ture,  or  of  divest- 
ing title  by  reason  of  the  nonperformance 
of  a  ccmdltlon  subsequent  There  was  e^- 
dence  that  Mrs.  Smith  complained  somewhat 
ot  the  treatment  she  received,  eiqiressed  dta? 
aatlBtaetlon  with  It  and  at  times  stayed  vrlth 
friends,  paying  board.  It  does  not  appear, 
however,  that  she  waa  refused  money,  or  ttiat 
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she  abandoned  ber  borne  with  the  defendant 
On  the  contrary,  she  seems  to  have  reinatned 
with  him  nntU  her  death.  Inasmnch  as  she 
refrained  from  revoking  or  changing  the  will 
she  bad  already  made  In  his  favor,  we  tblnk 
she  must  be  regarded  as  having  shown  her- 
self saffldenOy  satisBed  with  the  oxlstinK 
conditions  to  accept  such  performance  as  be 
oCFered  and  treat  the  contract  as  still  in 
force.  "Of  the  defendant's  omission  to  pay 
the  expenses  of  Mrs.  Smith's  last  Illness  and 
funeral  and  to  erect  a  monument,  these  ex- 
planations are  offered  in  his  brief :  Snob  ex- 
penses were  paid  In  due  oonrse  of  the  admln- 
lEtratlon  of  her  estate,  he  supposing  that, 
Inasmuch  as  he  was  her  residuary  legatee. 
It  came  to  the  same  thing  as  payment  1^ 
blm ;  and  Mrs.  Smith  before  her  deaUi  cansed 
a  monnment  to  be  erected.  Neither  state- 
mont  of  fact  Is  challenged  In  the  brief  of  the 
plaintiff,  and  we  deem  the  excuses  snfBcIent 

The  Judgment  la  reversed,  and  the  cause 
is  remanded,  with  directions  to  render  Judg- 
ment in  favor  of  the  defendant,  quieting  his 
title  to  the  land  as  against  Uie  plalntUf. 

All  the  Justices  ooncurrins. 

On  HottoD  for  BehearinK. 

[4]  In  a  motion  for  a  rehearing  It  is  urged 
that  Mrs.  Smitlf's  contract  that  McHenry 
should  have  the  80-acre  tract  when  she  died 
Cannot  be  enforced  without  violating  the 
rights  of  the  plaintiff  under  her  earlier  agree- 
ment to  leave  to  him  all  the  prc^erty  re- 
maining to  her  at  the  time  of  her  death. 
This  matter  was  discussed  in  the  original 
opinion,  but  perhaps  not  at  sufficient  length 
to  make  the  view  of  the  court  clear.  By  the 
first  contract  Mrs.  Smith  did  not  agree  that 
the  plaintiff  was  to  receive  any  particular 
property.  She  did  not  undertake  that  she 
would  have  any  property  when  she  died,  but 
that  whatever  she  then  had  should  be  left  to 
him.  This  agreement  we  regard  as  having 
reference  to  property  of  which  at  the  time  <rf 
her  death  she  had  the  power  of  dlspraal. 
She  could  have  deeded  the  tract  In  question 
to  McHenry  or  to  any  one  else,  reserving  a 
life  interest  in  herself,  without  any  Invasion 
of  the  plaintiff's  rights.  See  40  Cyc.  1069. 
What  she  did  was  to  bargain  away  the  own- 
ership of  the  land  after  her  death  to  secure 
ber  support  during  life  and  to  satisfy  the 
debt  she  owed.  The  contract  was  Immediate- 
ly effective;  it  was  not  ambulatory;  Uu^re 
was  no  power  of  revocation.  Mra.  Smith  had 
by  her  earlier  contract  lost  the  power  to  de- 
vise or  heaueatb  to  any  one  but  the  i^aintiff 


pTopeitj  which  at  the  time  of  her  death  still 
remained  to  her,  In  the  sense  of  still  being 
subject  to  her  dispoeitlcm.  But  property 
which  she  had  in  good  faith  bargained  away 
to  secure  ber  support,  althon^  no  convey- 
ance bad  been  executed,  was  thereby  with- 
drawn from  that  categwy. 

In  Reed  v.  Hazleton,  37  Kan.  S21,  15  Pac. 
177,  the  provision  of  a  contract  that  after  the 
death  of  one  party  the  title  of  land  then 
owned  by  him  should  vest  In  the  other,  who 
agreed  to  care  for  him  during  his  life,  was 
held  to  be  unenforceable,  because  It  was  tes- 
tamentary. In  a  later  dedslon,  however,  the 
case  was  distinguished  from  those  in  which 
specific  performance  of  somewhat  similar 
contracts  bad  been  allowed,  upon  the  ground 
that  an  adequate  remedy  at  law  was  avail- 
able, because  of  the  brief  period  during 
which  services  had  been  rendered  under  It. 
Hazleton  v.  Beed,  46  Kan.  73,  26  Pac.  450, 
26  Am.  3t.  Rep.  86.  Our  statute  has  abro- 
gated tbe  c<Nnmon-law  rule  that  an  estate  to 
vest  In  the  future  cannot  be  directly  granted. 
Miller  V.  Miller,  91  Kan.  1,  4,  6,  136  Pac. 
953,  li.  R.  A.  1915A,  671,  Ann.  Cas.  1917A, 
918.  A  deed  which  purports  to  "take  ef- 
fect" upon  the  death  of  the  grantor,  but  of 
which  he  has  made  a  delivery  by  placing  It 
beyond  his  power  ct  recall,  has  often  been 
held  valid  by  awstraing  it  as  Intaided  to 
pass  a  preset  title,  the  eojoymoit  alme  be- 
ing postponed.  Nvian  t.  Otney.  75  Kan.  811. 
89  PAC  680,  9  L.  R.  A.  (N.  S.)  317,  and  cases 
there  dted;  note,  11  A.  L.  R.  23,  74.  Of 
course  an  Instrument  whldi  literally  does 
not  take  effect  until  the  grantor's  death  Is 
testamentary  and  revocable.  The  present 
contract  obviously  became  effective  at  once 
and  was  Irrevocable.  It  undertook  to  bring 
about  results  which  were  unquestionably 
within  the  power  of  the  parties,  notwith- 
standing the  prior  agreement  of  Mrs.  Smith 
that  the  plaintiff  should  receive  the  property 
remaining  to  her  at  her  death.  If  it  failed 
in  this  respect,  the  reason  can  only  have  been 
because  the  method  pursued  was  not  adapted 
to  the  purpose,  although  expressing  clearly 
the  intention  of  tbe  parties,  and  we  do  not 
think  this  was  the  case.  Although  the  legal 
ownership  of  the  tract  Is  conceived  as  reach- 
lug  McHenry  through  the  will,  his  rights 
with  respect  thereto  were  acquired  under  the 
contract ;  the  devise  serving  mftrely  to  trans- 
fer the  formal  title  In  accordance  with  the 
agreement. 

Tbe  motion  for  a  rebearing  is  denied. 

AU  the  Justices  concurring. 
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(71  Ccdo.  tit) 

VOSBURGH  V.  KNIGHT  et  aL   (Ns.  10062.) 

(Supreme  Goart  of  Colorado,    lone  6,  1922. 
BehearlDg  Denied  July  8,  1922.) 

1.  Trnsts  «s»44(2)<— FlniHfls  of  existenoe  of 
trust  held  supported  by  evldeooe. 

In  a  salt  by  one  of  two  daughters  to  set 
iside  a  deed  parporting  to  convey  to  the  difl- 
dren  of  the  other  all  of  certain  land  which  had 
been  conveyed  to  them  by  their  deceased  fa- 
ther and  their  mother  jointly,  except  a  dwelling 
and  a  life  estate  reserved  respectively  to  each 
grantor,  evidence  held  snfBdent  to  support  a 
finding  that  the  land  was  subject  to  a  trast 
in  the  daughters  to  maintain  the  property,  col- 
lect the  Income,  and  support  the  mother  ont 
of  the  net  Income,  using  Uie  corpus  of  the  es- 
tate for  that  parpuae  it  necessary. 

2,  TrmU  •a»IIO--C«ntrflotlv«  tratt  ntab- 
llshod  hy  oral  tsstlnoiy. 

In  a  snlt  by  one  of  two  daughters  to  set 
aside  a  deed  pnrporting  to  convey  to>the  chil- 
dren of  the  other  all  of  certain  land  which  had 
been  conveyed  to  them  by  their  deceased  fa- 
ther and  'their  mother  Jointly,  except  a  dwell- 
ing and  a  life  estate  reserved  respectively  to 
each  grantor,  IkWd,  in  view  of  the  confidential 
relattona  between  Uie  parties,  that  oral  testi- 
mony was  suffident  to  establish  the  nistence 
of  m  conatmctlTe  trast 

Bin  Banc. 

Error  to  Dlstrtet  Gonrt,  Oitgr  and  Ooonty 
of  Denver ;  Charles  C.  Butler,  Jvdge. 

Suit  by  Florence  J.  yosbnrgli  against  Grace 
B.  Knight  and  others,  and  Mary  K.  T.  Bum- 
bam,  intervoier.  Fnm  a  jndgmmt  for  de- 
fendants and  interrener,  plaintiff  brli^  er- 
ror. Afflnned. 

Pmsford,  Camlne  &  Eavanaugh  and  Jo- 
se[^  D.  Pender,  all  of  Denver,  for  plaintiff 
In  error. 

WUbur  T,  Denioos,  Charles  F.  Morris,  and 
John  W.  Sleeper,  all  of  Denver,  for  defend- 
ants In  error  Oracn  B.  Knight.  Genevteve  K. 
Smith,  and  W.  Burnbam  Knight. 

Bdward  Bing,  oi  Denver,  for  defendant  In 
emv  Mary  K.  T.  Bnrnham. 

DE^NISON.  J.  Florence  J.  Vosburgh  was 
the  plaintiff  below,  and  brings  the  case  here 
<m  error,  complaining  of  the  decree  whereby 
tbp  court  charged  upon  her  and  ber  sister, 
the  defendant  Grace  B.  Kni^t,  a  trust  on 
certain  prt^rty  and*dlrected  how  the  title 
thereof  Aould  ga 

The  essential  facts  are  as  follows:  The 
defendant  in  error,  Mary  K.  T.  Burnbam,  is 
the  widow  of  the  late  Dr.  Norman  G.  Burn- 
ham,  of  Denver.  The  plaintiff  and  Grace  B. 
Knight  are  their  daughters,  and  the  defend- 
ants in  error  Genevieve  K.  Smith  and  W. 
Burnbam  EDlght  are  the  childr^  of  Grace 
B.  Knight.  The  plaintiff  has  no  children. 

Dr.  and  Mrs.  Bamham,  In  bis  lifetime, 
gave  to  each  of  tbelr  said  daughters  a  dw^- 


ing  house,  which  does  not  concern  us  now, 
and  not  long  before  his  death  they  conveyed 
to  their  daughters  all  their  property,  amount- 
ing, perhaps,  to  $100,000  in  value. 

February  19,  1^.  scmua  time  after  Dr. 
Bumham's  death,  Mrs.  Knight  and  Mrs. 
Bumham  came  with  a  notary  to  Mrs.  Voa- 
bnrgfa's  house,  In^nglng  a  deed  which  they 
persuaded  her  to  sign  with  Mrs.  Enlght  By 
this  deed  the  plaintiff  and  Un.  Knight  pur- 
ported  to  convey  to  Mrs.  Knlghfs  children 
all  the  said  property  except  the  two  dwell- 
ings above  named,  reserving,  however,  to 
each  of  the  grantors  an  estate  In  an  undivid- 
ed half  thereof  for  ber  life. 

Repenting  at  her  act,  Mrs.  Vosburgh  that 
night  consulted  an  attorney,  and  shortly  aft- 
er brought  suit  to  set  aside  this  deed,  allege 
Ing  undne  influence  by  reason  of  her  sister's 
dominating  character  and  her  own  weakness 
from  illness  and  consequent  mental  Incapacity. 
The  defendants  allege  that  the  purpose  of 
the  original  conveyance  to  the  sisters  was 
that  they  should  take  care  of  thefar  parents 
during  their  lives,  retain  Ufe  estates  for 
themselves,  with  remainder  to  their  children, 
and  that  the  deed  sought  to  be  set  aside  was 
made  In  pursuance  of  that  understanding. 

Mrs.  Bumham  intervened,  all^^g  that  up 
to  the  beginning  of  the  suit  the  sisters  bad 
supported  her  out  of  a  jotat  6auk  account 
which  was  made  up  of  the  proceeds  of  the 
fents  from  the  property  conveyed  to  them,  but 
that  since  this  suit  the  plaintiff  refused  to 
sign  checks  thereon,  and  she,  the  Intervener, 
was  thus  without  support,  and,  by  an  amend- 
ment, she  prayed  that  a  trust  be  declared  in 
her  favor,  vrlth  the  plaintiff  and  Mrs.  Kni^t 
as  trustees,  to  maintain  the  property,  col- 
lect the  income,  maintain  the  Int^rener  out 
of  the  net  income,  using  the  corpus  of  the 
estate.  If  necessary,  for  that  purpose. 

Tlie  decree  Is  In  accordance  with  this 
prayer.  It  adds,  however,  a  provislcm  in  ac- 
cordance with  the  answer  that  a  life  estate 
in  said  property,  subject  to  said  trust,  is 
vested  in  the  plaintiff  and  the  defendant 
Mrs.  Knight,  remainder  to  the  child  or  chil- 
dren of  their  bodies  them  surviving. 

Plaintiff  In  error  argues  a  number  of 
points,  all  of  which  we  have  examined  with 
care,  but  find  It  necessary  to  mention  onlj 
two:  First,  that  the  evidence  does  not  sup- 
port the  finding;  second,  that  the  court  has 
established  a  trust  upon  oral  testimony  <«ly. 

[1, 2]  As  to  the  first  i»(^)odtl(m  It  Is  enou|^ 
to  say  that  the  evidence  was  ctHiflictlng.  Aa  to 
the  second  we  think  the  court  was  right.  It 
would  require  strong  evidence  to  prove  that 
Dr.  Burnbam  and  his  wife  denuded  Qion- 
selves  of  all  their  property  by  deed  to  their 
daughters  without  an  understanding  at  some 
kind,  e.  g.,  that  they  were  to  be  supported  ont 
of  the  Income ;  and.  In  view  of  the  confiden- 
tial relations  between  the  portlfi^  tliat  must 
be  said  to  be  sufficient  to  create  a  constroc- 
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UNION  AUTOMOBILE 


tiTe  tmet.  Bohm  r.  Bohm,  9  Colo.  100,  10 
Pac.  790.  It  follows  that  the  trust  was 
rt^tly  established  by  the  conrt  so  far  as  the 
life  estates  are  concerupd.  Am  to  the  re- 
mainder to  the  grandchildren,  the  plaintiff 
Is  in  DO  position  to  object,  for  she  has  parted 
with  ha  title  thereto  by  deed  which  the 
court  has  declined  to  cancel;  bnt  the  life  es- 
tates and  the  ranainder  constitnte  the  whcde 
estate;  ther^ore  Om  TflJidlty  ot  the  trost 
cannot  be  denied. 
fHie  judgment  1b  afflrmcd. 

TMJiBR,  Acting  Chief  Justice,  end  AI«- 
liBN  and  BCBK^  JJ..  oodcuc. 


(71  ColQ.  47ft) 

UNION  AUTOMOBILE  INS.  00.  T.  8AM- 
EL80N.    (No.  40150.) 

(Supreme  Ootat  of  Colorado.   Jime  S, 
Rehearing  Denied  July  8,  1922.) 

Issaranoe  «=»6I5  —  Assared  not  deprived  of 
right  to  relmlHiraement  because  party  having 
claim  agaiast  him  happesed  also  to  be  a 
party  assured. 
Where  automobile  liability  policy  Insured 
against  loss  from  claims  on  account  of  occi- 
dental bodily  injuries  to,  or  death  o^  "any 
person  or  persons"  resalting  from  the  opera- 
tion of  the  automobile,  assured  was  not  de- 
prived of  bis  right  to  relmbarsement  for  an 
amount  recovered  from  and  paid  by  assnred 
for  such  an  injury  to  a  third  party,  simply  be- 
cause the  tliird  party  happened  also  to  be  a 
party  assured  under  another  paragraph  of  the 
same  policy,  which  provided  tiiat  "the  assnred 
*  *  *  Shan  Include  the  assured  named  In  the 
dedarations  and  any  person  or  persons  while 
riding  In  or  operating"  the  automobile  with 
the  permission  of  assnred  or  any  adult  mem- 
ber of  hla  family, 

Dqnrtment  1. 

Bmnr  to  County  Court.  Otty  and  County  of 
DeuTOF;  George  W.  Dunn*  Judgeu 

Action  by  Nathan  Samelscm  against  the 
TTnlon  Automobile  Insurance  Company.  From 
Judgment  for  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

G.  "W.  Humphrey,  S.  D.  Crump,  and  K.  V. 
Rfley,  all  of  Denver,  for  plaintiff  In  error. 

William  W.  Garwood.  Omar  B.  Garwood, 
Harry  Sobol,  and  George  O.  Marrs,  all  of 
Denver,  tor  defendant  In  emn'. 

ALLEN,  J.  This  Is  an  action  to  recover 
upon  a  policy  or  contract  of  liability  insur- 
ance. Prior  to  the  bringing  of  this  action, 
the  plalntur  Incurred  a  liability  to  one  Na- 
tban  Snyder  by  injuring  him  through  the 
manipulation  and  use  of  an  automobile.  He 
was  sued  by  Snyder  for  damages  on  account 
.  of  such  injury.  Snyder  obtained  a  Judgment 
against  plaintiff  for  $300,  whldi  amount  the 
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latter  thereafter  paid.  To  be  reimbursed  this 
amount  by  the  Insurance  company  is  the  pur- 
pose of  the  action  brought  by  plaintiff.  The 
cause  was  tried  to  the  conrt  without  a  Jury. 
Findings  and  Judgment  were  for  plaintiff,  and 
the  defendant,  the  Insurance  company,  brings 
the  cause  here  for  review. 

The  first  contention  of  the  plaintiff  in  er- 
ror, defendant  below.  Is  that  the  action  by 
Snyder  against  the  plaintiff  in  the  instant 
case  was  a  collusive  suit  The  trial  court 
found  the  foot  otherwise,  and  the  finding  Is 
supported  by  the  evidence.  It  is  undisputed 
that  Snyder  was  Injured  by  plaintiff,  and 
there  Is  evidence  to  show  ptaintUTs  liability 
to  respond  in  damages  on  account  of  Qie  In- 
Jury.  The  defendant  insurance  company  was 
duly  notified  of  the  accident,  and  had  an  op- 
portunity to  defend  in  Snyder's  action  against 
plaintiff. 

Hie  plaintiff  In  error  denies  Its  liability  In 
the  instant  case  on  the  ground  that  Snyder, 
as  It  claims,  was  also  an  assured  under  tb« 
policy,  and  that  by  reason  of  that  fact,  cou- 
pled with  certain  provisions  of  the  policy,  the 
plaintiff,  who  Is  the  named  assured  In  the 
policy,  cannot  recover  In  this  actl«i. 

The  provisions  of  the  policy,  pertinent  to 
this  discussion,  are  as  follows: 

"Union    Automobile    Insurance  Company 

*  *  *  dora  hereby  agree  to  insure  the  per- 
son •  <  •  named,  •  •  •  hereinafter  call- 
ed the  assured:  •  •  • 

"Section  II.  Against  direct  loss  or  expense 
arising  or  resalting  from  deims  upon  the  aa< 
sured  for  damages  by  reason  of  the  ownership, 
maintenance,  manlptUation  or  use  of  the  auto- 
mobile described  *  *  *  If  such  claims  are 
made  on  account  of:  (A)  Bodily  injuries  or 
death  accidentally  suffered  or  alleged  to  have 
been  suffered  by  any  person  or  persons  as  the 
result  of  an  acddent  occurring  wbQe  this  poli- 
cy is  In  force.  •  •  •  This  policy  Is  issued 

•  •  •  subject  to  the  following  conditions, 
UmltationB,  agreements;  •  *  *  (16)  Tlie 
assured,  wherever  referred  to  under  section  II 
of  this  policy,  shall  include  the  assured  named 
in  the  declarations,  and  any  person  or  persons 
while  riding  in  or  operating  any  automobile  de- 
scribed in  statement  8  of  the  Schedule  of  Dec- 
larations  for  private  or  pleasure  purposes  or 
for  making  business  calls,  with  the  permission 
of  the  said  named  assured,  or  with  the  permis- 
sion of  any  adult  member  oi  the  said  named  as- 
sured's  family." 

Assuming,  without  conceding  or  deciding, 
that  at  the  time  of  the  accident  Snyder  was 
"riding  in"  and  "operating"  the  automobile, 
and  under  paragraph  (16)  of  the  policy,  above 
quoted,  was  an  assured,  this  fact  does  not 
deprive  the  plaintiff,  who  is  the  assured 
named  In  the  policy,  ot  the  right  to  reimburse- 
ment or  to  recover  under  the  policy.  In  other 
words  there  Is  nothing  In  paragraph  (16)  or 
elsewhere  In  the  policy  which  deprives  the 
named  assured  of  the  right  to  recover  simply 
because  the  party  who  baa  or  had  a  claim 
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against  him  happens  or  happened  to  be  a  par- 
ty himself  assured.  There  Is  nothing  In  the 
policy  which  modifies  the  plain  provisions  of 
paragraph  (A)  of  section  II,  which  Indemni- 
fies the  named  assnred  for  any  Ioeb  or  ex- 
pense occasioned  by  certain  claims  on  account 
of  Injuries  suffered  or  alleged  to  have  been 
suffered  by  any  person  or  persons. 

Neither  the  provisions  of  the  policy  above 
quoted  nor  any  others  make  It  material 
whether  Snyder  Is  a  member  of  plaintUTs 
family  or  whether  he  is  an  assured.  If  plain- 
tiS  Incurred  a  liability  to  Snyder  and  sus- 
tained a  loss  or  expense  on  account  thereof, 
the  defendant  Insurance  company  Is  liable  to 
plaintifr.  If  the  case  cornea  within  section  II 
of  the  policy. 

There  is  no  error  In  tbe  record.  The  judg^ 
ment  Is  affirmed. 

TELLER.  J..  Bittittg  for  80OTT,  a  and 
DBNNISOM,  J.,  cmcor. 


(60  Utah,  278) 

FONNESBECK  V.  OREGON  SHORT  LINE 
R.  CO.  et  at.  (No.  3757.) 

(Supreme  Court  of  Utah.   June  19,  1922.) 

Railroads  «=95</2,  New.  voL  6A  K«y-Ne.  Series 
—Company  sot  liable  for  damagee  earned 
during  government  eontrol. 
While  a  railroad  waa  under  control  of  the 
Director  General  of  Railroada,  a  railroad  com- 
pany was  not  liable  for  damages  resulting  from 
an  accident  in  operating  the  railroad. 

Appeal  from  EHstrict  Court,  Box  Elder 
County;  A.  A.  Law,  Judge. 

Action  by  Christian  Fonnesbeck  against 
the  Oregon  Short  Line  Railroad  Company  and 
James  0.  Davis,  Agent  and  IHrector  General. 
From  a  Judgment  for  plaintiff,  defendant 
Railroad  Company  appeala  Reversed,  with 
directions. 

Geo.  H.  Smith,  J.  T.  I^le,  R.  B.  Porter, 
and  J.  T.  Hamnumd,  Jr..  all  of  Salt  Lake 
City,  fbr  appelant 

LecHi  Fonnesbeck,  of  Logan,  for  reepondent. 

WEBEB,  J.  Suit  was  Instttnted  by  plain- 
tifr against  James  O.  Davis,  Agent  of  the 
Presidoit  and  Director  Goieial  of  Railroads, 
and  tbe  Oregon  Shwt  Une  Railroad  Oran- 
pany.  Plaintiff  obtained  Judgmttat  against 
tbe  Oregon  Short  Line  Railroad  Company  for 
damages  mstalned  by  him  In  a  collision  be- 
twe^  an  auto  driven  by  him  and  a  train 
operated  by  the  Directw  General  of  Rail- 
roads over  a  track  of  the  Oregon  Short  Line 
Railroad.  The  district  court  denied  a  mo- 
tion, int«:posed  by  the  Oregon  Short  line 
Railroad  Company,  for  a  dismissal  of  the  ac> 
tlon  so  far  as  it  was  concnned.  This  ruling 


Is  one  of  the  errors  assigned  by  tiie  railroad 
company,  the  appellant. 

The  asdgnm«it  must  be  sustained.  At  the 
time  of  the  accident  the  Or^on  Short  Line 
Railroad  system  was  operated  by  the  Di- 
rector G«teral  of  Railroads.  The  Oregon 
Sh<nrt  Line  Railroad  Company  had  no  control 
over  the  operation  of  Its  railroad,  and  was 
not  liable  to  damages  resulting  from  tbe  ac- 
ddoit  Missouri  Pacific  R.  R.  Co.  v.  Aolt, 
2S6  n.  3.  644,  41  Sup.  Ct  693,  65  L.  Ed.  1087. 

The  Judgment  la  reversed,  and  the  dis- 
trict court  of  Box  Elder  county  Is  directed 
to  dismiss  the  cause  of  action  as  against 
tbe  railroad  company.  Aiqp^ant  to  teoover 
its  taxable  coats. 

CORPBIAN,  C.  J.,  and  GIDEON,  THUIb- 
MAN,  and  FRICK.  J  J.,  concoi. 


(n  tJiah.  sa> 

TINTIC  MILLING  CO.  et  al.  v.  INDUSTRIAL 

COMMISSION  OF  UTAH.   (No.  3813.) 

(Snpreme  Court  of  Utah.   June  19,  1922.) 

1.  Master  and  servait  4=3388— Father  beM 
partial  "dependent"  of  eoa  wnhta  CempeiH 
satloa  AoL 

Eii^ty  year  old  father  who  was  unable  to 
support  himself  and  had  no  means  of  support 
except  what  he  received  from  his  son,  who 
bad  contributed  to  the  father's  support  over  a 
period  of  years,  in  amounts  of  about  $300  a 
year,  held  a  partial  dependent  of  the  aon,  with- 
in the  Workmen'a  Compensation  Act,  though 
no  contributiona  had  been  made  for  some  time 
before  the  injury.^ 

[Ed.  Note.— For  other  definltionB,  see  Worda 
and  Phrasea.  Firat  and  Second  Series,  De- 
pendent] 

2.  Master  and  aervant  «s>4l7(7)<-FiBdlBgs  sf 
oom  mission  om  snbstaatlal  svldem  la  ee»> 
psssatlon  case  oeadestve. 

In  proceedlnga  under  the  Wortxaen'a  Com- 
peoaatioo  Act,  the  conclusiona  of  the  Industrial 
Commlasion  based  upon  subatanUal  evidenos^ 

will  not  be  disturbed  on  review. 

3.  Master  and  servant  «=>4i6— isdsstrial  Com- 
nlsslen  empowered  to  appolat  tnistee  te 
disburse  eonpeBsatiea  awarded  to  aged  appli- 
cant. 

In  woi^men's  compensation  proceeding,  tbe 
Indnstrial  Commiaslon  was  empowered  to  ap- 
point a  trustee  to  disburse  tbe  money  to  an 
aged  applicant  for  death  benefits  where  the  tr- 
rangment  was  mads  with  Us  consent. 

Proceeding  under  the  Wmkmoi's  Cmnpen- 
sation  Act,  by  Peter  Cbriatenaen,  t<xe  ctm- 
pensatlon  tia  death  ol  Soren  Gbristensoi, 


1  Glob*  Grain  A  MfUlng  Co.  v.  IndUBtrlftl  Oont- 
mlBsiOB  (Utah)  193  Pac  642;  Hancock  v.  Industrial 
Commission  (Utah)  198  Pao.  1&;  American  FmI 
Co.  V.  Induttrlsl  CommlsaloB  (Utah)  SS  Pac  7tL 
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oi^iosed  by  the  Tlntlc  Milling  Company,  em- 
ploye, and  the  Mtati  Life  Insurance  Com- 
pany,  Insurance  carrier.  Award  by  the  In- 
dnstrlal  Commission  for  the  claimant,  and 
the  employer  and  Insnrance  carrier  petition 
for  review.  Affirmed. 

Bagley,  Fabian,  Clendenln  &  Judd,  of  Salt 
Ijake  City,  for  plaintiffs. 

Harvey  H.  Cloff,  Atty.  OeiL,  and  J.  Bobert 
Robinson,  Aast  Atty. 'Gen.,  for  defendant 

WBBER,  J.  On  January  27,  1922,  Soren 
Christensen  died  as  the  result  of  an  acci- 
dental injury  sustained  by  him  two  days  be- 
fore while  working  as  a  miner  for  the  Tlntlc 
Milling  Company  In  a  mine  at  Silver  C^ty, 
Utah.  Application  tot  compensation  was 
made  to  the  Industrial  Commission  by  Peter 
Christensen,  father  of  the  deceased.  ,  Upon 
hearing  the  evidence,  the  commission  made 
an  award  to  Peter  Christensen,  payble  in  in- 
stallments of  $13.85  per  week  for  a  period  of 
SO  weeks,  or  a  total  of  $1,246.50,  less  $56.40 
already  paid.  The  commission  further  or- 
dered that  said  weekly  payments  should  be 
made  to  the  Tracy  Loan  &  Trust  Company,* 
as  trustee,  for  the  use  and  benefit  of  Peter 
Clirlstensen,  and  that,  beginning  April  1, 
1922,  the  Tracy  Loan  &  Trust  Company  pay 
the  sum  of  §20  per  month  to  Peter  Christen- 
«en  from  the  trust  fond  tbua  created,  and  pay 
additional  amounts  to  Peter  Christensen  only 
npoa  the  order  of  the  Industrial  Commis- 
sion. ApE^lcatlon  for  a  rehearing  was  made, 
and,  upon  denial  of  the  petition  by  the  com- 
mission, plaintiffs  filed  their  petition  in  this 
court  for  review  at  the  proceedings. 

tl.2]  It  is  claimed  that  the  record  is  de- 
void of  any  evidence  to  sustain  the  commis- 
sion's cfmdusion  of  partial  dependency  by 
Peter  Christensen  upon  his  son  Soren  Chris- 
teneoi.  At  the  time  of  the  son's  death,  the 
father  was  80  years  <rf  age  and  not  able  to 
support  himself.  He  could  do  little  work 
and  had  practically  no  means  of  su(^rt  ex- 
cept what  he  received  from  his  son.  Soren 
Christensen  usually  contributed  about  $300 
per  year  to  his  father's  support  His  son 
had  not  been  home  for  over  a  year  iwlor  to 
bis  death,  but  at  the  last  time  he  was  home, 
he  left  $300  and  seJit  money  at  different 
times  since  then — at  one  time  $15.  The  rec- 
ord shows  that  the  son  contributed  money  to 
his  father's  support  over  a  period  of  years 
and  that  the  father  d^Kmded  upon  this  mon- 
ey for  maintenance  and  support  PlalntlCTe 
claim  that  this  case  comes  within  the  doctrine 
of  the  Globe  Grain  &  Milling  Co.  et  al.  v. 
Industrial  Commission  (Utah)  193  Pac.  642; 
Haucock  V.  Industrial  Commission  (Utah)  198 
Pac.  169,  and  American  Fuel  Co.  et  al.  v.  In- 
dustrial Commission  (Utah)  206  Pac.  786,  In 
which  it  was  held  that  occasional  gifts  or 
cmtrlbutions  isade  at  the  pleasure  of  the 
dMor  do  not  o(metitute  d^«idenc7  within 
tiie  Workm»*s  Crani^ensatiwi  Act  (Compw  St 


1917,  11  3061-3165).  The  doctrine  announced 
in  the  cases  dted  is  not  ai^licable  to  the 
facts  here.  What  Soren  Christensen  gave  to 
his  father  was  not  in  the  nature  of  an  occa- 
sional gift  or  donation  but  for  the  purpose  of 
furnishing  actual  and  needed  support  It  is 
argued  by  counsel  for  plaintiffs  that,  as  the 
statute  provides  that  "the  question  of  de- 
pendency, In  whole  or  in  part  shall  be  deter- 
mined in  accordance  with  the  facts  in  each 
particular  case,  existing  at  the  time  of  the  In- 
jury resulting  in  the  death  of  the  employ^," 
the  fact  that  the  son  bad  not  for  some  time 
befwe  ttie  Injnry  contributed  to  his  father's 
support  does  not  tend  to  establish  partial 
dependency.  The  father  was  unable  to  sup- 
port himself  at  the  time  of  his  Boa'e  death, 
and  had  no  one  else  to  assist  him.  The  sta- 
tus of  dependency  Is  thus  clearly  eetablished. 
It  is  only  as  to  coqtrlbutlons  that  any  ques- 
tion arises.  Certainly  It  was  never  the  legis- 
lative intent  that  contributions  for  mainte- 
nance and  support  of  a  dependent  father 
must  have  been  made  at  the  very  time  of  the 
injury  to  establish  dependency.  Sudi  a  nar- 
row construction  would  In  many  cases  defeat 
the  plain  intent  of  the  law.  In  cases  of  par- 
tial dependency  the  question  Is  not  whether 
the  contributions  were  made  at  regular  inter- 
vals, but  whether  they  were  made  for  the 
purpose  of  continued  support  whether  at  the 
time  of  the  injury  resulting  in  the  death  of 
the  contributor  there  was  actnal  dependency, 
and  whether  the  facts  in  the  particular  case 
indicate  that  the  contributions  for  mainte- 
nance and  support  would  have  continued,  had 
the  death  of  the  employe  not  occurred.  The 
Workmen's  Compensation  Act  of  this  state 
does  not  limit  the  period  of  time  preceding 
the  Injury  during  which  the  fact  of  contribu- 
tion made  for  support  must  be  shown.  That 
subject  is  wisely  left  to  the  discretion  of  the 
commission,  whose  conclusions,  when  based 
upon  some  substantial  evidence,  are  not  as- 
sailable on  review. 

[3]  Plaintiffs  object  to  tbn  manner  of  pay- 
ment ordered  by  the  commission,  claiming 
that  the  Insurance  carrier  Is  not  protected 
and  that  the  commission  has  no  power  to  ap- 
point a  trustee  to  disburse  the  money  to  the 
applicant  The  arrangement  complained  of 
was  made  by  the  commlssltm  with  the  con- 
sent of  the  applicant  As  long  as  the  bene- 
ficiary has  no  objection  to  having  the  money 
handled  by  the  trustee,  as  long  as  he  Is  satis- 
fled,  the  plaintlth  have  no  cause  for  com- 
plaint The  money  being  paid  to  the  trustee 
with  the  applicant's  consent  the  Insurance 
carrier  is  fully  protected.  The  commission 
was  prudent  in  making  the  order  relating  to 
the  payment  of  the  compensation.  We  nn- 
reservedly  approve  Its  course  of  action. 

The  award  is  affirmed,  with  costs. 

GORFMAN,  O.  J.,  and  GIDDON,  THUB^ 
MAN,  and  rniOK,  JJ«  concur. 
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PEOPLE  T.  RYAN.  (Cr.  No.  610.)  (Die 
trict  Conrt  of  Appeal,  Third  District,  Califor- 
nia. April  20,  1022.)  Appeal  from  Superior 
Court,  Sacramento  County;  Malcolm  C.  Glenn, 
Judge.  William  Ryan  was  comricted  of  aseaolt 
with  Intent  to  commit  murder,  and  be  appeals. 
Affirmed.  Thomas  J.  Horan^  of  Yalleio,  and 
Ifc  B.  Jacobaon,  of  San  Frandaeo,  for  appel- 
lant U.  8.  Webb,  Attr.  Gen.,  and  J.  Obarlea 
Jones,  Depnty  Atty.  6en.,  for  the  People. 

BDBNETT,  J.  The  defendant  was  cbarsed 
in  an  information  liled  by  the  district  attorney 
of  Sacramento  county  with  the  crime  of  as* 
saolt  with  intent  to  murder  one  W.  B.  Cook,  a 
deputy  sheriff  of  said  county.  He  was  regular- 
ly tried  and  convicted,  he  moved  for  a  new 
trial,  which  was  denied,  and  has  appealed 
from  said  order  and  the  jadgment  senteocing 
him  to  the  penitentiary.  There  has  been  no 
appearance  for  him  in  this  court,  but  we  have 
examined  the  record  and  find  that  he  was  fairly 
tried  and  jastly  conricted.  The  iudgment  and 
order  are  therefore  affirmed. 

We  concur:  FINCH,  P.  J.;  HART,  J. 


STATE  r.  KOOTLAS.  (No.  3715.)  (Su- 
preme Court  of  Idaho.  Blay  29,  1022.)  Ap- 
peal from  District  Conrt,  Adams  County;  Ed. 
Ii.  Bryan,  Judge.  John  Kootlaa  wae  con^cted 
of  robbery,  and  he  appeals.  On  motion  to  af- 
firm judgment.  Judgment  affinned.  Stineon, 
Harris  &  McClnre,  of  CouncU,  for  appellant 
Roy  L.  Black,  Atty.  Gen.,  and  L.  L.  Burten- 
shaw,  Proa.  Atty.«  of  Council,  for  the  State. 

HcGABTHT.  J.  The  case  having  been  aet 
for  hearing,  appellant  submitted  no  brief  or 
atatement  of  points  and  authorities  and  was 
not  represented.  The  Attorney  General,  rep- 
resenting respondent,  appeared  and  moved  that 
the  judgment  be  affirmed.  The  motion  Is  sus- 
tained. Rule  48  (170  Pac.  xxli) :  EUswortb 
T.  Hill,  34  Idaho,  — ,  200  Pac.  1067.  Accord- 
ingly tiie  judgment  is  affirmed. 

RICE,  C.  J.,  and  BtJDGE,  DUNN,  and  LEE, 
JJ„  conear. 


STATE  T.  ORBBA.  (No.  8717.)  (Supreme 
Court  of  Idaho.  May  20,  1022.)  Appeal  from 
District  Court,  Lincoln  County;  H,  F.  Ensign, 
Judge.  Joe  Orbea  was  conricted  of  being  a 
persistent  violator  of  the  prohibition  laws,  and 
he  appeals.  On  motion  to  affirm  Judgment 
Motion  granted,  and  case  affirmed.  Perky  & 
Brinck,  of  Boise,  and  C.  O.  Stockslager,  of 
Shoshone,  for  appellant.  Roy  U  Black,  Atty. 
Gen.,  and  Paul  S.  Haddock,  Proa.  Atty.,  of 
Shoshone,  for  the  State. 

McCarthy,  J.  The  case  having  been  aet 
for  hearing,  appellant  submitted  no  brief  or 
statement  of  points  and  aathorities,  and  was 
not  represented.  The  Attorney  General,  rep< 
resenting  respondent,  appeared  and  moved  that 
the  judgment  be  affirmed.  The  motion  la  ane- 
tained.  Rule  4S  (176  Pac  xxli);  EUswortb  t. 


Hin,  84  Idaho,  — ,  200  Pac  106T.  AeeonBngiy 
the  Judgment  Is  affirmed. 

RICE,  a  T.,  and  BUDOl^  DT7NN,  and  UOEL 
JJ..  conear. 

BOULET  T.  BUTTE  MOTORS  CAR  C!0. 
(Snpreme  Court  of  Montana.  June  20.  1021.) 
(No,  4885.)  Appeal  from  District  Court  Sil- 
ver Bow  County.  Harry  Meyer,  of  Butte,  for 
appellant.  John  G.  Brown,  of  Helena,  for 
respondent 

PER  ODRIAM.  On  motion  of  respondent  in 
the  above-entitled  eanae,  tiie  appeal  is  dis- 
missed. 


CONRAD  et  el.  v.  DAY  HANSEN  SBCURI- 
TY  CO.  (Sapreme  Court  of  Montana.  Sept 
13.  1921.)  (No.  4884.)  Appeal  from  District 
Court  Powen  County;  Geo.  B.  Winston,  Judge. 
S.  P.  WilsM,  vt  Deer  Lodg^  for  Kspoudaits. 
,  PER  CURIAM.  On  motion  of  respondenta 
to  dismiss  the  appeal  herein  for  faUnro  of  ap- 
pellant to  file  tranacript  or  brief  within  the 
time  allowed  by  law.  the  appeal  la  dismlaaed. 


COSTELLO  T.  COSTEIiLO.  (Sapreme 
Court  of  MonUna.  Sept.  23,  1921.)  (No. 
4598.)  Appeal  from  District  Court  Silver 
Bow  County;  Edwin  M.  Lamb,  Judge.  Nolan 
&  Donovan,  of  Butte,  for  appellant.  BInnard 
&  Rodger,  of  Butte,  for  respondent 

PER  CURIAM.  This  cause  this  day  came 
on  for  judgment  and  decision  by  etipulation 
of  the  parties.  Whereupon.  In  pursuance  of 
said  stipulation  of  the  respective  parties  ffied 
herein,  it  is  now  here  ordered  and  adjudged 
that  the  judgment  of  the  court  below,  made  on 
the  30th  day  of  August  1910,  and  the  order 
made  on  tiie  aoth  day  of  Decembw,  1019.  be 
and  the  same  are  hereby  affirmed;  eadi  party 
to  pay  Ua  own  coats  of  appeaL 


DONOHUD  V.  PRAIRIE  COUNTY.  (Su- 
preme Court  of  Montana.  May  10,  1921.) 
(No.  4559.)  Appeal  from  District  Court  Prai- 
rie County;  Geo.  P.  Jones,  Judge.  Jos.  C 
Tope,  of  Terry,  and  George  W  Farr,  of  HUea 
City,  for  appellant  N.  A.  Rotering,  of  Butte, 
for  respondent 

PER  CURIAM.  Upon  motion  of  respondent 
the  appeal  in  the  above-entitled  cause  ia  dis- 
missed. 

FOLGER  V.  UPPER  GLENDIVE-PALLON 
IRB.  DIST.  (Supreme  Court  of  Montana. 
June  4,  1921.)  (No.  4883.)  Appeal  from  Dis- 
trict Court  Dawson  County;  Daniel  L;0'Hem, 
Judge.  Loud  &  Leavitt  of  MUes  City,  for  ap- 
pellant 

PER  CURIAM.  On  motion  of  appellant  the 
appeal  In  the  above-entitled  cause  la  dian^ased 
as  settled. 
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HAYDBN  T.  LALOR.  (Supreme  Court  of 
Montana.  Jane  29,  1921.)  (No.  4896.)  Ap- 
peal from  IHitrict  Conrt,  Granite  Oonnty;  Geo. 
B.  'Vnoeton,  Judge.  J.  J.  McDonald,  of  PhO- 
ipsburg,  B.  F.  O'Flynn,  of  Batte,  and  S.  P.  Wil- 
son, ^  Deer  Lodge,  for  appellant.  Cooper, 
Stephanson  &  Hoover,  of  Great  Falls,  and  Rodg* 
era  &  Bodgen,  of  Anaconda,  for  reepondent. 

PEB  OUBIAlf.  Upon  atipnlatlon  of  tbe  par- 
ties, the  appeal  In  the  abora-entitled  caose  U 


LBABY  T.  OITX  OF  BUTTB.  (Bapreme 
Court  of  Montana.  Oct.  S,  1921.)  (No.  4936.) 
Appeal  from  District  Court,  Silver  Bow  Coun- 
ty. M.  Donlan,  of  Butte,  for  respondent. 

FEU  CUBIAM.  The  motion  of  respondent  to 
dismias  the  appeal  herein,  for  tbe  reason  that 
the  transcript  has  not  been  filed  within  the  time 
allowed  law,  ia  granted,  and  the  appeal  dis- 
missed. 


HB^  T.  McKAT.  (Supreme  Court  of  Mod- 
tana.  Sept.  17.  1921.)  (No.  4910.)  Appeal 
from  District  Court,  Madison  GountT.  Geo.  B. 
Allen  and  Lyman  H.  Bennett,  both  of  Virginia 
City,  and  B.  B.  Howell,  of  Butte,  for  appellant 
M.  M.  Duncan,  of  Virginia  Oil?,  for  respondent. 

PBB  CUBIAM.  Pursuant  to  motion  of  ap- 
pellant, th«  appeal  herdn  ia  diamissed. 


HID  NOBTHEBN  OIL  CO.  t.  WALEBB  ot 

al.  (Supreme  Court  of  Montana.  Jnly  1, 
1921.)  (No.  4899.)  Original  action  for  injunc- 
tion to  restrain  defendant  from  carrying  out 
the  provisions  of  House  BtU  No.  115  of  the  Sev- 
enteenth L^slative  Assembly  (chapter  266, 
Laws  1921).  Donald  Camphelt  of  BUIingB,  for 
plaintiff. 

PBB  CURIAM.  The  application  of  plaintlit 
for  an  Older  requiring  defendants  to  show  cauae 
why  they  should  not  be  restrained  from  carry- 
ing out  the  provisions  of  chapter  266,  Laws  ot 
VXtlt  and  aaklng  that  Uie  eoart  take  ori^nal 
jnrisdictiw^  la,  after  dae  emulderaticHi,  dmled. 


MONTANA  GBAIN  GBOWBBS  v.  800L- 
LARD.  (Supreme  Court  of  Montana.  May  20, 
1021.)  (No.  4836.)  Appeal  from  District  Court, 
Cascade  County.  John  W.  Stanton,  of  Great 
Falls,  for  respondent. 

PBB  CUBIAM.  On  motion  of  respondent  to 
Asmiss  the  appeal  herein,  because  an  under- 
tahing  on  appeal  has  not  b«en  filed,  the  appeal 
la  ffismissed. 


MONTANA  GRAIN  GBOWBBS  T.  WBBB8- 
ING.  (Supreme  Court  of  Montana.  May  16, 
1921.)  (No.  4862.)  Appeal  from  District  Court, 
Cascade  County.  John  W.  Stanton,  of  Great 
Falls,  for  respondent. 

PBB  CUBIAM.  On  motion  of  respondent, 
asking  for  the  dismissal  of  the  appeal  herein 
on  the  ground  of  failure  to  file  transcript,  the 
appeal  U  dianrissed. 


NBLSON  et  aL  v.  TBUST.  (Supreme  Court 
of  Montana.  Sept  13,  1921.)  (No.  4523.) 
Appeal  from  District  Court  Silver  Bow  Conn- 
t?;  Edwin  M.  Lamb,  Jndge.  James  B.  Murray 
and  J.  F.  Bmigh,  both  of  Butte,  for  appeUant 
J.  A.  Poore,  of  Butte,  for  respondents. 

PEB  CUBIAM.  Pursuant  to  stipulation  of 
the  parties  herein,  the  appeal  is  dismissed; 
each  party  to  pay  hla  own  costs. 


POINTRB  T.  MULLIN.  (Supreme  Court  of 
Montana.  June  8^  1921.)  (No.  4418.)  Ap- 
peal from  District  Court,  Powell  Coun^;  Geo. 
B.  Winston,  Judge.  W.  B.  Eeeley  and  W.  B. 
Castleton,  both  of  Deer  Lodge,  for  appellaiit. 

PBB  OUBIAM.  This  canse  coming  on  for 
hearing  this  day,  and  counsel  for  tho  respectiT* 
parties  not  appearing,  and  briefs  not  having 
been  filed,  the  appeal  ia  diamissed. 


BBPUBLIO  COAL  CO.  T.  OABTBB  (Su- 
preme Court  of  Montana.  Sept  20,  1921.) 
(No.  4466.)  Appeal  from  District  Court  Mns- 
selafiell  County;  Geo.  P.  Jones.  Judge.  Tbos. 
J.  Mathews,  of  Boundup,  for  appellant 

PBB  CURIAM.  This  cause  coming  on  for 
bearing  this  day,  and  it  appearing  that  no 
briefs  have  been  filed,  it  is  ordered  that  that 
certain  Judgment  of  nonsuit  made  by  the  court 
below  on  the  9th  day  of  July,  1918,  be  and  it  i« 
hereby  affirmed,  at  the  cost  of  the  appeUant 


SMITH  V.  MILLBB.  (Supreme  Conrt  of 
Montana.  Hay  11, 1921.)  (No.  4365.)  Appeal 
from  District  Court,  Tellowstone  County;  A. 
C.  Spencer,  Judge.  B.  L.  Price,  of  Lanrel,  and 
DOIavou  &  Moore,  of  Binings,  for  appellant. 
Thad.  a  Smith,  of  BlUings,  and  Scott  8.  Smith, 
ot  Salt  Lake  City,  Utah,  for  respondent 

PBB  CUBIAM.  Pursuant  to  pnedpe  for  dia- 
missal  filed  herein,  the  appeal  in  the  above-en- 
titled cause  Is  dtsndssed  as  settlod. 


ffTATB  V.  HBNKBL.  (Supreme  Court  ot 
Montana.  May  23,  1921.)  (No.  4462.)  Ap- 
peal from  District  Conrt  Flathead  County;  T. 
A.  Thompson,  Judge.  Idgan  ft  Child,  of  Kalia- 
pell,  for  appellant 

PBB  CUBIAM.  On  motion  of  aroellant,  the 
appeal  herein  is  dismissed. 


STATE  V.  PEBCT.  (Supreme  Court  ot 
Montana.  May  16.  1921.)  (No.  4416.)  Ai>- 
peal  from  District  Court  Fergus  County ; 
Boy  B.  Ayres,  Judge.  John  A.  Coleman,  of 
Lewiston,  for  appeUant 

PEB  CUBIAM.  At  tbe  personal  request  of 
appellant  that  tbe  appeal  in  tbe  above-entitled 
cause  b«  not  prosecuted,  it  is  dismissed. 


STATE  ex  rel.  BOUBQUIN  et  aL  t.  DIS- 
TBICT  COUBT.  SILVER  BOW  COUNTY,  et 
aL  (Snprema  Court  of  Montana.  Sept  20, 
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2Q7  PACIFIC 


REPOBTER 


(Wash. 


1921.)  (No.  4911.)  OristDal  applicatioii  for 
writ  of  BaperriBory  control,  directed  to  the  Dis- 
trict Coart  of  Silver  Bow  Coanty  tnd  Jeremiah 
J.  L^cb,  a  Judge  thereof.  WelUnfton  D. 
RaokiD.  Atty.  Gen.,  and  Sd.  Fitipatrick,  of 
Butte,  for  relatora. 

PBR  CURIAM.  The  application  of  the  rela- 
tors for  writ  of  aapervisory  control  ia,  after 
due  cossideratiODt  denied. 


STATE  ex  rel.  DYER  t.  DISTRICT 
COURT,  POWELL  COUNTY,  et  al.  (Supreme 
Court  of  Monuna.  Sept  26,  1921.)  (No. 
490&)  Orii^al  application  for  writ  of  super- 
Tisory  eontrt^  directed  against  the  DIatrlet 
Court  of  Powell  Connty  and  Geo.  B.  ^nnston, 
its  Jndga.  8.  P.  WBson,  of  Deer  Lodge,  for 
relator. 

PER  CURIAM.  The  applicatioii  at  the  re- 
lator berelp  for  writ  of  euperrisory  contnd  is, 
after  due  consideration,  denied. 


STATE  ex  rel.  SEVEN  PRODUCTTS  CO.  T. 
DISTRICT  COURT,  SECOND  JUDICIAL 
DIST.,  et  al.  (Supreme  Court  of  Montana. 
June  20,  1921.)  (No.  4891.)  Original  applica- 
tion for  writ  of  prohibition,  directed  to  the  Dis- 
trict Court  of  the  Second  Jadicial  District  and 
W.  E.  Orroll,  a  Judge  thereof.  FranV  & 
Gaines,  of  Butte,  for  relator. 

PER  CURIAM.  The  application  of  the  rela- 
tor herein  for  writ  of  prohibition  la,  after  due 
considerationt  denied. 


STATE  ex  rel.  TAYLOR  et  aL  r.  DISTRICT 
COURT.  THIRD  JUDICIAL  DIST.,  et  al. 
(Sapreme  Court  of  Montana.  Sept  13,  1921.) 
(No.  4919.)  Original  application  for  writ  of 
prohibition,  directed  against  the  District  Court 
of  the  Third  Judicial  Distnct  and  Geo.  B. 
Winston,  Judge  thereof.  J.  H.  Duffy,  of  Ana- 
conda, and  IL  B,  McHu^  of  Pbilllpaburg,  for 
relators. 

PER  CURIAM.  The  application  of  the  rela- 
tors herein  for  writ  of  prohibition  la.  after  due 
conrideration,  denied. 


STATE  ex  rel.  TROGLIA  t.  DISTRICT 
COURT,  FIFTH  JUDICIAL  DIST.,  et  al. 
(Supreme  Court  of  Montana.  Sept  18,  1923..) 
(No.  4909.)  Original  application  for  writ  of 
supervisory  control,  directed  to  the  District 
Court  of  the  Fifth  Judicial  District  and  Joseph 
C.  Smith,  a  Judge  thereof.  J.  R.  Jones,  of 
Twin  Bridges,  for  relator. 

PEB  CURIAM.  The  application  of  the  rela- 
tor herein  for  writ  of  auperrisoiy  control  la, 
after  due  ctmsideration,  denied. 


STATE  ex  reL  WORDAL  v.  DISTRKTT 
COURT,  FOURTH  JUDICLiL  DIST.,  et  al. 
(Supreme  Court  of  Montana.  June  30,  1921.) 
(No.  4897.)  Original  application  for  writ  of 
auperrisory  control,  directed  to  the  District 
Court  of  the  Fourth  Judicial  District  and  Asa 


L.  Duncan,  a  Judge  thereot  JonjSk  B.  Wfaie, 
of  Helena,  for  relator. 

PEB  CURIAM.  The  applicatioii  of  the  re- 
lator for  writ  of  nperrisoxy  cmtrol  la,  after 
due  eonaideratioii,  denied. 


STEWART  T.  ABEL.  (Supreme  Court  of 
Montana.  June  7,  1921.)  (No.  4413.)  Appeal 
from  District  Court,  Yellowstone  CooBty;  A. 
C.  Spencer.  Judge.  Reynolds  ft  Shea,  of  Bill- 
inga,  for  appellant 

PER  CURIAM.  It  baring  been  made  to 
appear  to  the  court  that  the  abore-entitled 
cause  has  been  aetUed,  the  appeal  is  diamiaaed. 


BRUCE  T.  ST.4TE.  (No.  A-3e82.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  June  1^ 
1922.)  Appeal  from  District  Court,  Carter 
County,  Thoa.  W.  Champion,  Judge.  C  0. 
Bruce  was  omrieted  of  manalaughter  In  the 
firat  degree,  and  sentenced  to  four  years'  Im- 
priaonment  In  the  penitentiary,  and  he  appeala. 
Appeal  dismissed  on  appellant'a  motion,  and 
cause  remanded,  with  dinction  to  cause  jadg- 
ment  and  sentence  to  be  executed.  CTfaampioa 
&  George  and  Brown  &  WilUams,  all  of  Ard- 
more,  for  plaintiff  in  error.  Geo.  F.  Short, 
Atty.  Gen.,  and  N.  W.  Gore.  Aaat  Atty.  Oen., 
for  the  State. 

PER  CURIAM.  PlainUff  In  error,  C.  a 
Bruce,  was  by  information  charged  with  the 
murder  of  one  Sidney  Jordan,  allied  to  have 
been  cooimitted  in  (>rter  county  on  or  about 
the  6tb  day  of  December,  1919^  by  shooting  blm 
with  a  pistol.  Upon  his  trial  the  jury  found  him 
guilty  of  manslaughter  in  the  first  degree,  and 
fixed  his  punisliment  at  four  years'  imprison- 
ment in  the  penitentiary.  From  the  judgment 
rendered  on  the  verdict  on  the  26th  day  of  No- 
vember, 1920,  he  appealed  by  filing  in  this  court 
on  May  18,  1921,  a  petition  in  error  with  case- 
made.  His  counsel  of  record  has  filed  a  motion 
to  dismiss  the  appeal  herein.  The  motion  to 
diamias  ia  anatained,  the  appeal  herein  dis- 
missed, and  the  cause  remanded  to  the  trial 
court,  with  direction  to  eauae  its  judgment  and 
sentence  to  be  carried  into  execution.  Mandate 
forthwith. 


BARB  ARB  t.  HIHICH  et  aL  (No.  17140.) 
(Supreme  Court  of  Washington.  June  26, 
1922.)  Department  Z  Appeal  from  Superior 
Court,  King  Coimty;  Everett  Smith,  Judge. 
Action  by  Nicholas  Barbare,  doing  bnsineas  as 
Barbara  Brother  Boat  Building  Department, 
against  John  Mihich  and  another.  Judgment 
for  plointifF,  and  the  named  defendant  appeals. 
Affirmed.  Allen  &  Griffith  and  Chas.  P.  Mur- 
phy, all  of  Seattie,  for  appellant  Wright. 
Kelleher,  AUen  &  Hlien  and  B.  F.  Jacobs,  all 
<tf  Puyallnp,  for  reapondoit 

PER  CUBIAM.  This  appeal  la  prosecuted 
only  by  appellant  Mihich;  no  bond  having  been 
given  and  filed  on  behalf  of  Meridh.  There  ia 
nothing  involved  but  a  question  of  fact  Mi- 
hich and  Mesich  contracted  for  the  constructioii 
of  ode  boat  by  resjmndent,  and  about  the  same 
time  one  Nexich  contracted  for  the  conatructiMi 
of  another.   Th*  namea  aU  look  Ter7  nvch 
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elik«  on  pap«r.  N«zich  8«nt  reBpondent  ■  pay- 
ment upon  his  boat,  wbldi  respondenf^  book- 
keeper first  credited  to  Mihicli  and  Mesteh,  and 
later  wai  compened  to  vndOt  when  he  attempted 
to  collect  from  Nedeh,  who  promptly  proved 
his  payment.  A  receipt  showhig  fnD  payment 
was  given  MQiidi  and  Mesicb,  which  later 
was  repudiated  by  respondent  to  the  extent  of 
$1,000.  Appellant  daima  payment  by  cash  in 
March,  1920.  The  trial  court  found  otherwise 
on  the  evidence,  and  the  testimony  inataina  the 
finding.  Affirmed. 


In  re  DISORGANIZATION  OB"  SCHOOL 
DISTRICT  NO.  97  OF  LEWIS  COUNTY. 
(No.  17079.)  (Supreme  Court  of  Washington. 
June  20, 1822.)  Department  2.  Aiveal  from  Su- 
perior Court,  Lewla  County ;  W.  A.  Beynolda, 
Judge.  In  the  matter  of  the  IMsorganization  of 
School  INatrict  No.  97  of  Lewis  County.  From 
a  Judgment  of  the  superior  court,  affirming  an 
order  and  dedaion  of  the  superintendent  of 
schools  of  Lijwii  county,  diaorganiBing  School 
District  No.  07  of  such  county,  and  attaching 
territory  thereof  to  other  contiguous  districts, 
an  appeal  is  taken.  Affirmed.  C.  D.  Cunning- 
ham, of  Centralia,  for  appellant  Herman  Al- 
len, of  ChehaUs,  for  respondent 

PABEEB,  0.  J.  This  is  an  appeal  from  a 
judgment  of  the  saperior  court  for  Lewis  coun- 
ty, which  affirmed  an  order  and  decision  of  the 
superintendent  of  schools  of  that  county,  dia- 
orgaiuaing  school  district  No.  97  of  that  county, 
and  attaching  the  territory '  thereof  to  other 
contiguous  districts.  The  order  and  decision  of 
the  superintendent  was  made  and  rendered  un- 
der the  provisions  of  sectim  447(^  Bern.  Code, 


as  amended  by  Chapter  90  of  the  Laws  of  1919, 
giving  the  superintendent  power  to  make  sudi 
order  and  dedaioB  "in  case  any  sdiool  district 
shall  have  lass  than  an  average  dally  attend- 
ance of  four  pupils  or  shall  not  have  maintained 
at  least  the  minimum  amount  of  school  re- 
quired by  law  during  the  last  preceding  school 
year,  •  •  ♦  Section  2,  c.  90,  p.  208,  Laws 
1019.  It  seems  plain  from  the  record  before  us 
that  the  school  of  the  district  so  disorganized 
did  not,  during  the  year  immediately  preceding 
the  maku^g  of  the  superintendent's  order  and 
decision,  maintain  an  average  dally  attendance 
of  four  pupils.  Counsel  for  the  school  district, 
in  resisting  the  action  of  the  superintendent, 
contends,  however,  that  the  average  daily  at- 
tendance of  pupils  at  less  than  four  during  the 
year  was  the  result  of  the  fault  of  the  super- 
intendent, in  her  arbitrary  interference  with 
the  affairs  of  the  school  district  aM  neglect  of 
her  official  duty  with  reference  thereto,  and 
that,  viewing  ^  her  actions  reladve  to  the 
school  district  in  connection  with  her  order  and 
decision  disorganlxing  it,  the  latter  waa  an  ar- 
bitrary abuse  of  her  power,  sudi  as  to  call  for 
interference  at  the  hands  of  the  court  This 
queetion  was  determined  upon  oral  evidence 
heard  by  the  superior  court  upon  an  appeal  to 
that  court  from  the  superintendent's  order  and 
decision.  We  deem  it  sufficient  to  say  that, 
after  a  careful  reriew  of  the  evidence,  we  are 
not  convinced  that  the  trial  court  reached  a 
wrong  conclusion.  We  do  not  feel  that  it 
would  be  profitable  to  analyse  the  evidence  in 
detail  here.  The  judgment  of  the  superior 
court,  afflrminc  the  order  and  deddtm  of  the 
superintendent,  is  affirmed. 

HOLCOMB,  MAIN,  UAOKINXOSH  and 
HOVEZ,  JJ^  concur. 


BtaiD  01  Oaans  nr  Vox-  207 


Digitized  by  Google 


■ 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


IIBrary  use  only 


Digitized  by 


Goo 


Digitized  by 


Google 


